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A bill

to amend the South Carolina Code of Laws by enacting the “Human Life Protection Act”; by adding Article 7 to chapter 41, title 44 so as to ban abortions in this State with exceptions, to protect the use of contraceptives and alternative reproductive technologies, to Create criminal penalties and to provide for a civil cause of action for violation of the requirements of this article, to prohibit criminal prosecution of a woman for obtaining an abortion, to provide for professional discipline for violations of this article, and for other purposes; by adding Section 44‑41‑90 so as to provide that the State Health Insurance Program may not pay for abortions and for other purposes; by adding Section 63‑17‑325 so as to require a biological father to pay child support beginning at conception; by adding Section 38‑71‑146 so as to require coverage of contraceptives by health insurance policies; to require the Public Employee Benefit Authority to cover prescribed contraceptives; by amending Sections 44‑41‑710 and 44-41-480, relating to Construction and application of certain abortion laws, so as to delete language related to implicit repeal; by repealing section 44‑41‑20 relating to legal abortions; by amending Section 44‑41‑70, relating to Promulgation of regulations for certification of hospitals and other facilities, so as to Make conforming changes; and by providing an unconditional right to intervene in challenges to this act by the President of the Senate and the Speaker of the House of Representatives.

[bookmark: ew_e3d2e13fe]Be it enacted by the General Assembly of the State of South Carolina:

[bookmark: bs_num_1_e0d19afa4][bookmark: citing_act_b89ac80d9]SECTION 1.	This act may be cited as the “Human Life Protection Act”.

[bookmark: bs_num_2_2fab2ff20]SECTION 2.	 The General Assembly hereby finds that:
[bookmark: up_cfec6c442]	(1) Article I, Section 1 of the South Carolina Constitution recognizes that all political power is vested in the people of this State, and it has long been recognized that the will of the people is expressed in the legislative enactments of the people’s elected representatives.
[bookmark: up_2ae3520f8]	(2) Article I, Section 3 of the South Carolina Constitution guarantees that no person shall be “deprived of life…without due process of law” and that the Fifth Amendment to the United States Constitution guarantees that no person shall be “deprived of life…without the due process of law.”
[bookmark: up_7e37a4d1f]	(3) Article I, Section 8 of the South Carolina Constitution provides that the legislative, executive, and judicial powers of the government “shall be forever separate and distinct from each other, and no person or persons exercising the functions of one of said departments shall assume or discharge the duties of any other.”
[bookmark: up_c99d1d56f]	(4) Article III, Section 1 of the South Carolina Constitution vests the “legislative power of this State” with the General Assembly.
[bookmark: up_20b0e1b63]	(5) In Dobbs v. Jackson Women’s Health Organization, the United States Supreme Court held that the federal constitution does not provide a right to an abortion, and that the authority to regulate abortion must be returned to the people and their elected representatives.
[bookmark: up_0ddda215e]	(6) Pursuant to Article I, Section 1 of the South Carolina Constitution, the people of this State are exercising their political power through the General Assembly’s exercise of its Article III, Section 1 sole authority to legislate to secure the rights to life for unborn children as guaranteed by Article I, Section 3 of the South Carolina Constitution and the Fifth Amendment to the United States Constitution.
[bookmark: up_039515cb1]	(7) Any attempt by a coequal branch of government to limit or prevent the General Assembly from exercising its Article I, Section 3 power is an unconstitutional usurpation of that power and is a violation of the separation of powers enshrined in Article I, Section 8 of the South Carolina Constitution and the United States Supreme Court’s holding in Dobbs v. Jackson Women’s Health Organization.

[bookmark: bs_num_3_760e94153][bookmark: dl_c8a84ca6f]SECTION 3.	Chapter 41, Title 44 of the S.C. Code is amended by adding:

[bookmark: up_680ec9677]	Article 7

[bookmark: up_e6d381d63]	Human Life Protection Act

[bookmark: ns_T44C41N810_0ae0f9b8f]	Section 44-41-810.	For the purposes of this article:
[bookmark: ss_T44C41N810S1_lv1_dbe55d1f4]	(1) “Abortion” means the act of using or prescribing any instrument, medicine, drug, or any other substance, device, or means with the intent to terminate the clinically diagnosable pregnancy of a woman with knowledge that the termination by those means will, with reasonable likelihood, cause the death of the unborn human being. Such use, prescription, or means is not an abortion if done with the intent to save the life or preserve the health of the unborn human being, or to remove a dead unborn human being.
[bookmark: ss_T44C41N810S2_lv1_e02fe19bb]	(2) “Clinically diagnosable pregnancy” means the point in time when it is possible to determine that a woman is pregnant due to the detectible presence of human chorionic gonadotropin (hCG).
[bookmark: ss_T44C41N810S3_lv1_0385fe221]	(3) “Female” means a biological female assigned at the time of birth or an intersexed person capable of producing an ovum at birth.
[bookmark: ss_T44C41N810S4_lv1_8f6a9e635]	(4) “Physician” means any person licensed in this State to practice medicine and surgery, or licensed osteopathic medicine and surgery.
[bookmark: ss_T44C41N810S5_lv1_40f31a5ef]	(5) “Pregnant woman” means the human biological female reproductive condition of having a living unborn child within her body, whether or not she has reached the age of majority.
[bookmark: ss_T44C41N810S6_lv1_d0957189a]	(6) “Selective reduction” means, in the context of assisted reproductive technology, a procedure to stop the development of one or more unborn children in utero.
[bookmark: ss_T44C41N810S7_lv1_430670f8b]	(7) “Reasonable medical judgement” means a medical judgement that would made by a reasonably prudent physician, knowledgeable about the case and treatment possibilities with respect to the medical condition involved.
[bookmark: ss_T44C41N810S8_lv1_38f8f3316]	(8) “Unborn child” means an individual organism of the species homo sapiens from conception until live birth.

[bookmark: ns_T44C41N820_f59cd26eb]	Section 44-41-820.		(A)	No person shall knowingly administer to, prescribe for, deliver to, or sell to any pregnant woman any medicine, drug, or other substance with the specific intent of causing an abortion.
[bookmark: ss_T44C41N820SB_lv1_36026c97e]	(B) No person may knowingly use or employ any instrument, device, means, or procedure upon a pregnant woman with the specific intent of causing an abortion.

[bookmark: ns_T44C41N830_b77fd2f8b]	Section 44-41-830.		(A)(1) It is not a violation of Section 44‑41‑820 for a physician to perform a medical procedure necessary in his reasonable medical judgment to prevent the death of a pregnant woman, a substantial risk of death of a pregnant woman due to a physical condition, or the substantial physical impairment of a major bodily function of the pregnant woman, not including psychological or emotional conditions.
[bookmark: ss_T44C41N830S2_lv1_671d66718]		(2) It is presumed that the following medical conditions constitute a substantial risk of death or substantial risk of substantial physical impairment of a major bodily function of a pregnant woman: molar pregnancy, partial molar pregnancy, blighted ovum, ectopic pregnancy, severe preeclampsia, HELLP syndrome, abruptio placentae, severe physical maternal trauma, uterine rupture, intrauterine fetal demise, and miscarriage. However, when an unborn child is alive in utero, the physician must make all reasonable efforts to deliver and save the life of an unborn child during the process of separating the unborn child from the pregnant woman, to the extent that it does not adversely affect the life or physical health of the pregnant woman, and in a manner that is consistent with reasonable medical practice. The enumeration of the medical conditions in this item is not intended to exclude or abrogate other conditions that satisfy the exclusions contained in item (1) or prevent other procedures that are not included in the definition of abortion.
[bookmark: ss_T44C41N830S3_lv1_19de5035d]		(3) A physician performing a medical procedure pursuant to item (1) shall make reasonable medical efforts under the circumstances to preserve the life of the pregnant woman’s unborn child, to the extent that it does not substantially risk the death or physical impairment of a major bodily function of the pregnant woman, not including psychological or emotional conditions and in a manner consistent with reasonable medical practices. A medical procedure shall not be considered necessary if it is performed based upon a claim or diagnosis that the woman will engage in conduct that she intends to result in her death or in a substantial physical impairment of a major bodily function.
[bookmark: ss_T44C41N830S4_lv1_5555a8cbe]		(4) A physician who performs a medical procedure pursuant to item (1) shall declare, in a written document maintained with the woman’s medical records, that the medical procedure was necessary, the woman’s medical condition necessitating the procedure, the physician’s rationale for his conclusion that the procedure was necessary, and that all reasonable efforts were made to save the unborn child in the event it was living prior to the procedure. The declaration required by this item must be placed in the woman’s medical records not later than thirty days after the procedure was completed. A physician’s exercise of reasonable medical judgment in relation to a medical procedure undertaken pursuant to this subsection is presumed to be within the applicable standard of care.
[bookmark: ss_T44C41N830SB_lv2_39c1eae07]	(B) Medical treatment provided to a pregnant woman by a physician which results in the accidental or unintentional injury or death of her unborn child is not a violation of Section 44‑41‑820.
[bookmark: ss_T44C41N830SC_lv2_fa4270d80][bookmark: ss_T44C41N830S1_lv3_3bb13fcc2]	(C)(1) It is not a violation of Section 44‑41‑820 to use, sell, or administer a contraceptive measure, drug, chemical, or device if the contraceptive measure, drug, chemical, or device is used, sold, prescribed or administered in accordance with manufacturer's instructions and is not used, sold, prescribed or administered to cause or induce an abortion.
[bookmark: ss_T44C41N830S2_lv3_caa7730c0]		(2) It is not a violation of Section 44 41 820 to use, sell, prescribe, and insert an intrauterine device if the intrauterine device is used, sold, inserted, and prescribed within the reasonable medical judgment of a physician and is not used, sold, prescribed, or administered to cause or induce an abortion of an unborn human being.
[bookmark: ss_T44C41N830S3_lv3_c44c38f16]		(3) It is not a violation of Section 44‑41‑820 to use, sell, prescribe, and administer an emergency contraceptive drug designed to be taken within five days of unprotected sex and used according to the manufacturer’s instructions. For purposes of this item, an emergency contraceptive drug does not include mifepristone or misoprostol.
[bookmark: ss_T44C41N830SD_lv2_e009e1004][bookmark: ss_T44C41N830S1_lv3_de190d5e6]	(D)(1) Except as provided in item (2), it is not a violation of Section 44‑41‑820 perform or undergo assistive reproductive technology, including but not limited to in vitro fertilization, within the accepted standards of care by the reproductive medical community.
[bookmark: ss_T44C41N830S2_lv3_f82ebf6b8]		(2) Performing selective reduction is a violation of Section 44‑41‑820 unless it is necessary within reasonable medical judgment to prevent a substantial risk of death or a substantial and irreversible physical impairment of a major bodily function of another unborn child.

[bookmark: ns_T44C41N840_83832bb7e][bookmark: ss_T44C41N840SA_lv1_6bfde8b65]	Section 44-41-840.	(A) A person who violates Section 44‑41‑820 is guilty of a felony and, upon conviction, must be fined ten thousand dollars or imprisoned for not more than two years, or both.
[bookmark: ss_T44C41N840SB_lv1_09019d980]	(B) A person who uses force, or the threat of force, to intentionally injure or intimidate another person for the purpose of coercing an abortion in violation of Section 44‑41‑820 is guilty of a felony and, upon conviction, must fined ten thousand dollars or imprisoned for not more than two years, or both.
[bookmark: ss_T44C41N840SC_lv1_69ed789d0]	(C) A person who is not a physician as defined in this article and who prescribes any means of abortion for the purpose of facilitating an abortion within this State violates Section 44‑41‑820 and, upon conviction, is guilty of a felony and must be fined ten thousand dollars or imprisoned for two years, or both.

[bookmark: ns_T44C41N850_5155144d0]	Section 44-41-850.		(A) In addition to all other remedies available under common or statutory law, failure to comply with the requirements of this article shall provide the basis for a civil action further described in this section.
[bookmark: ss_T44C41N850SB_lv1_f1379a699]	(B) A pregnant woman upon whom an abortion has been performed, induced, or coerced in violation of this article may maintain an action against the person who violated this article for actual and punitive damages. In addition to all other damages, and separate and distinct from all other damages, a plaintiff is entitled to statutory damages of ten thousand dollars for each violation of this article to be imposed on each defendant found to have violated this article.
[bookmark: ss_T44C41N850SC_lv1_dfe92b943]	(C) A separate and distinct cause of action for injunctive relief against any person who has violated this article may be maintained by:
[bookmark: ss_T44C41N850S1_lv2_3eda40d39]		(1) the woman upon whom the abortion was performed or induced in violation of this article;
[bookmark: ss_T44C41N850S2_lv2_c143b2531]		(2) the parent or guardian of the pregnant woman if she had not attained the age of eighteen years at the time of the abortion or died as a result of the abortion;
[bookmark: ss_T44C41N850S3_lv2_ae30147c2]		(3) a Solicitor or prosecuting attorney with proper jurisdiction; or
[bookmark: ss_T44C41N850S4_lv2_f6630de93]		(4) the Attorney General.
[bookmark: ss_T44C41N850SD_lv1_d744ce3c2]	(D) If a plaintiff prevails in an action initiated pursuant to this section the court shall award the plaintiff reasonable costs and attorney's fees.
[bookmark: ss_T44C41N850SE_lv1_697645960]	(E) No damages, costs, or attorney’s fees may be assessed against the woman upon whom an abortion was performed or induced.
[bookmark: ss_T44C41N850SF_lv1_8fc48f2cf]	(F) Under no circumstances may civil damages be awarded to a plaintiff if the pregnancy resulted from the plaintiff's criminal conduct.
[bookmark: ss_T44C41N850SG_lv1_3825f9010]	(G) A civil cause of action pursuant to this section must be brought within three years of the date of the abortion and is not subject to the limitations and requirements contained in Chapter 79, Title 15.

[bookmark: ns_T44C41N860_64f845810]	Section 44-41-860.		A pregnant woman upon whom an abortion is performed or induced in violation of this article may not be criminally prosecuted or found civilly liable for violating any of the provisions of this article or for attempting to commit, conspiring to commit, or acting complicity in committing a violation of any of the provisions for this article.

[bookmark: ns_T44C41N870_78ff88cec]	Section 44-41-870.	In addition to any other penalties imposed by law, a physician or any other professionally licensed person who intentionally, knowingly, or recklessly violates the prohibition on abortion contained in this article commits an act of unprofessional conduct. A physician’s license to practice in this State immediately shall be revoked by the State Board of Medical Examiners, after due process according to the board’s rules and procedures. Any other licensed person’s professional license shall be immediately revoked by the appropriate licensing board, after due process according to that board’s rules and procedures. A complaint may originated by any person or by the board sua sponte. A licensing board acting pursuant to this section may assess costs of the investigation, fines, and other disciplinary actions as it may deem appropriate.

[bookmark: ns_T44C41N880_5d92daa50]	Section 44-41-880.	In every civil or criminal proceeding or other action brought pursuant to this article, the court shall rule whether the anonymity of any woman upon whom an abortion has been performed or induced shall be preserved from public disclosure if the woman does not give consent to disclosure. The court, by motion or sua sponte, shall make a ruling and, upon determining that the woman’s anonymity should be preserved, shall issue orders to the parties, witnesses, and counsel shall direct the sealing of the record and exclusion of individuals from courtrooms or hearing rooms to the extent necessary to safeguard her identity from public disclosure. Each such order shall be accompanied by specific written findings that explain why the woman’s anonymity is being preserved from public disclosure, why the order is essential to that end, how the order is narrowly tailored to serve that interest, and why no reasonable lest restrictive alternative exists. In the absence of the woman’s written consent, any person, other than a public official, who brings an action pursuant to Section 44‑41‑820 shall do so under a pseudonym. This section may not be construed to conceal the identity of the plaintiff or of witnesses from the defendant or from attorneys for the defendant.

[bookmark: ns_T44C41N890_63e10be3b]	Section 44-41-890.	If some or all of the provisions of this article are ever temporarily or permanently restrained or enjoined by judicial order, all other provisions of South Carolina law regulating or restricting abortion must be enforced as though such restrained or enjoinded provisions had not been adopted; provided, however, that whenever such temporary or permanent restraining order or injunction is stayed, lifted, dissolved, or otherwise ceases to have effect, the provisions of this article shall have full force and effect.

[bookmark: bs_num_4_1c6db17d5][bookmark: dl_a69b8d742]SECTION 4.	Article 1, Chapter 41, Title 44 of the S.C. Code is amended by adding:

[bookmark: ns_T44C41N90_668b6af1e][bookmark: ss_T44C41N90SA_lv1_2cc0567e6]	Section 44‑41‑90.	(A) No funds appropriated by the State for employer contributions to the State Health Insurance Plan may be expended to reimburse the expenses of an abortion, except as provided in Sections 44 41 830, 44‑41‑840, and 44‑41‑850.
[bookmark: ss_T44C41N90SB_lv1_9a9801406]	(B) No funds appropriated or authorized by the State may be used by any political subdivision of the State to purchase fetal tissue obtained from an abortion or fetal remains, nor may any political subdivision of the State accept donated fetal remains.
[bookmark: ss_T44C41N90SC_lv1_1da326c02]	(C) No state funds may, directly or indirectly, be utilized by Planned Parenthood for abortions, abortion services or procedures, or administrative functions related to abortions.

[bookmark: bs_num_5_d0d9478c0][bookmark: dl_7591fc675]SECTION 5.	Article 3, Chapter 17, Title 63 of the S.C. Code is amended by adding:

[bookmark: ns_T63C17N325_1e8f155ae]	Section 63‑17‑325.	A biological father of a child has a duty to pay the mother of the child the following financial obligations beginning with the date of conception:
[bookmark: ss_T63C17N325S1_lv1_60555f679]		(1) child support payment obligations in an amount determined pursuant to Section 63‑17‑470;
[bookmark: ss_T63C17N325S2_lv1_28d3f168a]		(2) fifty percent of the mother’s pregnancy expenses.
[bookmark: ss_T63C17N325Sa_lv2_f3c2d2be2]			(a) Any portion of a mother’s pregnancy expenses paid by the mother or the biological father reduces that parent’s fifty percent obligation regardless of when the mother or biological father pays the pregnancy expenses.
[bookmark: ss_T63C17N325Sb_lv2_650b117c6]			(b) Pregnancy expenses must include fifty percent of the mother’s insurance premiums that are not paid by her employer or governmental program beginning from the date of conception and before the pregnancy ends, unless otherwise ordered by the court.
[bookmark: ss_T63C17N325Sc_lv2_e53ca37e9]			(c) Item (2) does not apply if a court apportions pregnancy expenses as part of an award of child support in item (1).
[bookmark: ss_T63C17N325SB_lv3_da1a06189]	(B) In the case of a mother who becomes pregnant as a result of rape or incest, the biological father, in addition to the duties imposed by subsection (A), also is responsible for the full cost of any expenses incurred by the mother for mental health counseling arising out of the rape or incest.
[bookmark: ss_T63C17N325SC_lv3_c3d0eaa78]	(C) The duties imposed by this section accrue at the time of conception and must be applied retroactively when paternity is contested and medical evidence establishes the paternity of the child. Interest accrues on any retroactive obligations beginning with conception until either the obligations are brought current or paid in full whichever happens first. The rate of interest must be calculated based on the applicable interest rate for money decrees and judgments in this State established annually by the South Carolina Supreme Court.

[bookmark: bs_num_6_6e4567ed1][bookmark: dl_8f986e132]SECTION 6.	Article 1, Chapter 71, Title 38 of the S.C. Code is amended by adding:

[bookmark: ns_T38C71N146_8b71c6755]	Section 38‑71‑146.	All individual and group health insurance and health maintenance organization policies in this State shall include coverage for contraceptives. For purposes of this Section, “contraceptive” means any drug, device, or medication to prevent pregnancy. A contraceptive may prevent ovulation, fertilization, or implantation in the uterus. A contraceptive does not include any drug, device, or medication used with the intent of terminating a pregnancy of a woman known to be pregnant. This section does not apply if an individual or entity asserts a sincerely held religious belief regarding the use of contraception.

[bookmark: bs_num_7_615edee01]SECTION 7.	 The Public Employee Benefit Authority and the State Health Plan shall cover prescribed contraceptives for dependents under the same terms and conditions that the Plan provides contraceptive coverage for employees and spouses. The State Health Plan shall not apply patient cost sharing provisions to covered contraceptives.

[bookmark: bs_num_8_8712071ba][bookmark: dl_d7c45dd5b]SECTION 8.	Section 44‑41‑710 of the S.C. Code is amended to read:

[bookmark: cs_T44C41N710_352497e9a][bookmark: up_03e532f8f]	Section 44‑41‑710.	This article must not be construed to repeal, by implication or otherwise, Section 44‑41‑20 or any otherwise applicable provision of South Carolina law regulating or restricting abortion. An abortion that complies with this article but violates the provisions of Section 44‑41‑20 or any otherwise applicable provision of South Carolina law must be considered unlawful as provided in such provision. An abortion that complies with the provisions of Section 44‑41‑20 or any otherwise applicable provision of South Carolina law regulating or restricting abortion but violates this article must be considered unlawful as provided in this article. If some or all of the provisions of this article are ever temporarily or permanently restrained or enjoined by judicial order, all other provisions of South Carolina law regulating or restricting abortion must be enforced as though such restrained or enjoined provisions had not been adopted; provided, however, that whenever such temporary or permanent restraining order or injunction is stayed or dissolved, or otherwise ceases to have effect, such provisions shall have full force and effect.

[bookmark: bs_num_9_e0ca15925][bookmark: dl_ec4f24bd9]SECTION 9.	Section 44‑41‑480 of the S.C. Code is amended to read:

[bookmark: cs_T44C41N480_c08ea781f][bookmark: up_ae573e420]	Section 44‑41‑480.	This article must not be construed to repeal, by implication or otherwise, Section 44‑41‑20 or any otherwise applicable provision of South Carolina law regulating or restricting abortion. An abortion that complies with this article but violates the provisions of Section 44‑41‑20 or any otherwise applicable provision of South Carolina law must be considered unlawful as provided in such provision. An abortion that complies with the provisions of Section 44‑41‑20 or any otherwise applicable provision of South Carolina law regulating or restricting abortion but violates this article must be considered unlawful as provided in this article. If some or all of the provisions of this article are ever temporarily or permanently restrained or enjoined by judicial order, all other provisions of South Carolina law regulating or restricting abortion must be enforced as though such restrained or enjoined provisions had not been adopted; provided, however, that whenever such temporary or permanent restraining order of injunction is stayed or dissolved, or otherwise ceases to have effect, such provisions shall have full force and effect.

[bookmark: bs_num_10_2136947be]SECTION 10.	 Section 44‑41‑20 of the S.C. Code is repealed.

[bookmark: bs_num_11_797d66113][bookmark: dl_bcde5b68d]SECTION 11.	Section 44‑41‑70(b) of the S.C. Code is amended to read:

[bookmark: cs_T44C41N70_bca95efca][bookmark: ss_T44C41N70Sb_lv1_70749bd4e]	(b) The department shall promulgate and enforce regulations for the licensing and certification of facilities other than hospitals as defined in Section 44‑41‑10(d) wherein abortions are to be performed as provided for in Section 44‑41‑20(a) and (b).

[bookmark: bs_num_12_cf91bcb09]SECTION 12.	 The President of the Senate, on behalf of the Senate, and the Speaker of the House of Representatives, on behalf of the House of Representatives have an unconditional right to intervene on behalf of their respective bodies in a state court action and may provide evidence or argument, written or oral, if a party to that court action challenges the constitutionality of this act. In a federal court action that challenges the constitutionality of this act the Legislature may seek to intervene, to file an amicus brief, or to present arguments in accordance with federal rules of procedure. Intervention by the Legislature pursuant to this provision does not limit the duty of the Attorney General to appear and prosecute legal actions or defend state agencies, officers or employees as otherwise provided. In any action in which the Legislature intervenes or participates, the Senate and the House of Representatives shall function independently from each other in the representation of their respective clients.

[bookmark: bs_num_13_9fd58e6e1][bookmark: severability_6354a1c69]SECTION 13.	If any section, subsection, paragraph, subparagraph, sentence, clause, phrase, or word of this act is for any reason held to be unconstitutional or invalid, such holding shall not affect the constitutionality or validity of the remaining portions of this act, the General Assembly hereby declaring that it would have passed this act, and each and every section, subsection, paragraph, subparagraph, sentence, clause, phrase, and word thereof, irrespective of the fact that any one or more other sections, subsections, paragraphs, subparagraphs, sentences, clauses, phrases, or words hereof may be declared to be unconstitutional, invalid, or otherwise ineffective.

[bookmark: bs_num_14_lastsection][bookmark: eff_date_section]SECTION 14.	This act takes effect upon approval by the Governor.
‑‑‑‑XX‑‑‑‑
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