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PUBLIC HEARINGS - JMS COMMITTEE

CHAIRMAN RITCHIE:  Good morning everybody. This is the Judicial Merit spring screening meeting.  I appreciate everyone being with us.  We have a long agenda and a very extensive agenda and I appreciate everyone's interest and patience through the day. Our first order of business this morning, though, I hate to jump right at it, is an Executive Session.  So if you all would be kind enough to clear the room, then we can take care of those details prior to taking up the screening.  

(EXECUTIVE SESSION)

(9:37 a.m.)

9:58 a.m.

CHAIRMAN RITCHIE:  Good morning, again.  I want to welcome everybody to the Judicial hearing this morning.  The Judicial Merit Selection Commission is called pursuant to Chapter 19, Title 2 of the South Carolina Code of Law requiring a review of candidates for a judicial office.  The function of the Commission is not to choose between candidates, but rather to declare whether or not candidates who offer for positions on the bench are, in our judgment, qualified to fill the position.  The inquiry we undertake is a thorough one and it's centered around the Commission's nine evaluative criteria, and it involves a complete personal and professional background check on every candidate. The public hearings are convened for the purpose of screening candidates for the following positions:  A vacancy on the Supreme Court, Seat 5, Associate Justice; Court of Appeals, Seat 7; Circuit Court, Fifteenth Judicial Circuit, Seat 2; and a vacancy for the Master-in-Equity of Beaufort County.

- - - - - - - -

HONORABLE KENNETH G. GOODE at 9:58 a.m.

CHAIRMAN RITCHIE:  Our first candidate this morning is the Honorable Kenneth Goode, Supreme Court, Seat 5.  Good morning.

JUDGE GOODE:  Good morning, Mr. Chairman.

CHAIRMAN RITCHIE:  How are you this morning?

JUDGE GOODE:  I'm doing well.

CHAIRMAN RITCHIE:  Welcome, Judge Goode.  Would you please raise your right hand.  Do you swear to tell the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE GOODE:  Yes, sir.

CHAIRMAN RITCHIE:  Have you brought anybody with you this morning you'd like to introduce?

JUDGE GOODE:  No one that I would like to introduce, no, sir.  I would like to make just a very brief comment and congratulate the Committee.  There's 

been a big turnover since I was last screened.  And Gayle Addy has left and been replaced by Tricia Miller and, of course, Mike Couick is gone and has been replaced by Jane Shuler and Katherine Wells.  But I just have to compliment you on what a wonderful job y'all have done on staffing these positions.  I've dealt with these folks now for more than they've wanted to deal with me, I'm sure.  But they have just always been so helpful and so courteous.  

CHAIRMAN RITCHIE:  Well, thank you.  We take great pride in these folks.

JUDGE GOODE:  Well, as you well should.

CHAIRMAN RITCHIE:  Your Honor, have you had an opportunity to review your personal data questionnaire?  

JUDGE GOODE:  Yes, sir.

CHAIRMAN RITCHIE:  And is it correct?

JUDGE GOODE:  Yes, sir.

CHAIRMAN RITCHIE:  Okay.  Do you need anything changed or modified?

JUDGE GOODE:  No, sir.  

CHAIRMAN RITCHIE:  Do you object to the summary becoming a part of our record of your sworn testimony?

JUDGE GOODE:  I have no objection.

CHAIRMAN RITCHIE:  It will be done so at this point in the transcript. 

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  S.C. Supreme Court, Seat #5


NAME:


Mr. Kenneth G. Goode


BUSINESS ADDRESS:
P.O. Box 1175






Winnsboro, SC 29180


TELEPHONE NUMBER:
(office):  (803) 635-3946

2.
Date of Birth:  1950


Place of Birth:  Winnsboro, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Divorced on April 19, 2005, moving party Kenneth G. Goode, Fairfield County Family Court, grounds of one-year separation. Three children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


I served in the S.C. Army National Guard and transferred to the U.S. Army Reserves here I finished my service (Serial Number 250-88-1199).  I attained the rank of Specialist 5th Class and served from April 1970 through April 1976.  I was honorably discharged.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Spartanburg Methodist College

1968 – 70
Degree A.A.;


Furman University



1971 – 73
Degree B.A.;


University of S.C. School of Law

1973 – 76
Degree J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to the bar of S.C. in November of 1976.  I took the S.C. Bar exam once and I have never taken the bar exam of any other state.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Throughout undergraduate school and also during law school, I worked at least
 two jobs in addition to being a full-time student, which was necessary to help pay tuition.  Because of the tight work schedule, I was unable to be involved significantly in extra-curricular activities.

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


(a)
Judicial Conferences in 2002, 2003, 2004, 2005, 2006;


(b)
Criminal Law Update 2002, 2003, 2004, 2005, 2006;


(c)
Chief Administrative Judge Seminar 2007.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


S.C. Supreme Court 11/5/76;


U.S. Federal Court 5/5/82;


4th Circuit Court of Appeals 11/15/82.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
1976 – December 31, 1977, associated with Columbia law firm of Hyatt & Elliott;


(b)
January 1, 1978 – June 28, 1999, general trial practice in Winnsboro, SC;


(c)
July 23, 1980 – June 28, 1999, Fairfield County Attorney.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.   A.B.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
10%;


(b)
state:

85%;


(c)
other:

5% administrative.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

45%;


(b)
criminal:
45%;


(c)
domestic:
10%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

50%;


(b)
non-jury:
50%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?


In virtually all cases, I was either sole counsel or chief counsel.  However, on rare occasions, I would associate another attorney.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
United States of America vs. Timothy C. Wilkes:  This trial in the U.S. District Court for the District of S.C. involved charges stemming from a federal anti-corruption investigation which resulted in the indictments of 28 legislators and other government officials.  A similar federal investigation was initiated in four other states.  Representative Wilkes was the only defendant in any of these cases who was acquitted at trial.


(b)
Smalls vs. Fairfield County – This case was a single-member district voting
 rights case that was tried in the U.S. District Court for the District of S.C. before the Hon. Matthew Perry.  On the third day of trial, the case was dismissed on my motion that the plaintiffs did not have all necessary parties included as defendants.  The case was never refiled.  


(c)
Diane Ott vs. State of South Carolina – Plaintiff, Diane Ott, was injured when a bridge collapsed on Lake Wateree.  Her medical expenses were less than $300.00. through vocational experts and psychological testimony, I was able to demonstrate to a jury in Fairfield County Court of Common Pleas that Ms. Ott suffered damages of over $250,000.00.  The verdict was not appealed.


(d)
State of South Carolina vs. Sammy Cunningham – This murder trial in Kershaw County General Sessions Court was prosecuted by Solicitor Jim Anders.  Mr. Cunningham is African American.  Solicitor Anders produced three eyewitnesses to the homicide who testified that the victim was unarmed.  Through circumstantial 
evidence, I convinced an all Caucasian jury that Mr. Cunningham acted in self-defense, and he was found not guilty.


(e)
Ollie Huff vs. Duncan Mills – This workers’ compensation case concerned an injury to the employee, Ms. Huff, while she was walking in from a company-owned parking lot.  The primary issue involved a determination of when an injury becomes compensable as arising out of and in the course of employment if it occurs while the employee is en route to work but not yet in the workplace.  The case was successfully appealed through the circuit court level and was settled prior to being heard by the S.C. Supreme Court.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Jimmy Wesley McCoy vs. Ramona Ellen McCoy, S.C. Supreme Court, November 13, 1984, 283 S.C. 383, 323 S.E.2d 517.  (Brief attached)


(b)
Harold Odell Mattox vs. Jo Ellen Cassady, S.C. Court of Appeals, May 27, 1986, 289 S.C. 57, 344 S.E.2d 620.  (Unable to locate Brief)


(c)
Elma D. Denton vs. Winn-Dixie Greenville, Inc., S.C. Court of Appeals, 
December 6, 1993, 312 S.C. 119, 439 S.E.2d 292.  (Brief attached)


(d)
Diane Cullen, Administratrix of the Estate of Samuel J. Cullen vs. Maranatha Transportation, Inc., and John Doe.  This appeal involved a suit to enforce a two million dollar judgement which I argued February 21, 1996, before the S.C. Supreme Court.  A parallel declaratory judgment action was being litigated in the federal district court.  This case was settled prior to the Supreme Court’s decision.  (Brief attached)


(e)
Linda B. Miles, et al., vs. Kershaw County School District.  S.C. Court of Appeals, unpublished opinion no. 96-UP-175, filed June 5, 1996.  (Brief attached)

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


I was very fortunate in my criminal practice.  All but one verdict in serious cases 
were not guilty.  One serious case that I did lose (State vs. Bobby Gladden, murder trial in Chester County) was that the appeal was handled by the Department of Indigent Defense.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


I was elected to the Circuit Court bench June 2, 1999 and was sworn in on June 28, 1999.  I was re-elected to this seat in 2002. 

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
99-CP-25-214
Alfred Middleton et al vs. Cooper Tire & Rubber Company and Audon Ontiveros;


(b)
00-CP-43-250
Joe Edward Moore, Jr. vs. City of Sumter;


(c)
98-CP-10-4430
the Estate of Randall E. Donaldson, Sr., by and through his Personal Representative, Dianne J. Donaldson vs. Mobel Insurance Company, et al.;


(d)
99-CP-40-4530
Rick’s Amusements, et al vs. State of South Carolina;


(e)
01-CP-12-189
Chester County Council, et al vs. Dan Peach, et al.
24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


I served continuously from July 23, 1980 to June 28, 1999 as Fairfield County Attorney.  This is an appointed position.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  N/A.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  None.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  None.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
None.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  If so, give details.


(a)
Tax liens have been filed against me; any and all tax liens have been paid in full.  During 1989, 1990 and 1991, I worked without compensation as defense counsel on a federal anti-corruption investigation (Operation Lost Trust).  As a result of this case, I became delinquent in my tax obligations.  I have filed all returns in a timely manner;


(b)
I have never defaulted on a student loan;


(c)
I have never filed bankruptcy.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


The Fairfield County Historical Society (who had a mortgage on my office building) and First Palmetto Savings Bank have initiated foreclosure proceedings.  Both actions were dismissed within thirty days when mortgages were brought current.  This action was a result of the situation described in Question No. 33 (1) above.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar Association, November 1976 – present; House of Delegates 1994;


(b)
S.C. Trial Lawyers Association, 1976 - present;


(c)
American Trial Lawyers Association, 1980 - present;


(d)
S.C. Association of County Attorneys, 1980 – 1999; Vice President approximately 1992;


(e)
S.C. Criminal Defense Attorneys Association, 1997 – present.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Elected to House of Delegates of S.C. Bar Association;


(b)
Elected Vice-president of S.C. Association of county Attorneys;


(c)
Names to Who’s Who in America;


(d)
Named to Who’s Who in American Law with biographical profile;


(e)
Named to Who’s Who in South and Southwest;


(f)
Named to Who’s Who in Executives and Professionals;


(g)
Chairman of the site location sub-committee for Fairfield Intermediate School;


(h)
Recipient of Fairfield’s Finest Award, 1992, presented by Fairfield County School Board;


(i)
Recipient of Certificate of Appreciation for the Cooperative Vocational Education Program, 1990, Fairfield County Vocational Center;


(j)
Recipient of Bob Hayes Memorial Sportsman of the Year Award, 1994-1995, awarded by Southeastern Enduro and Trail Riders Association, a group of approximately 1500 members in the Southeastern United States;


(k)
Recipient of the first Friend of the Arts Award, 1994, Fairfield County Arts Council;


(l)
Recipient of the William Banks Patrick Historic Preservation Award, 1986;

(m)
Recipient of Certificate of Appreciation, 1993, The American Education Committee, Fairfield Intermediate School;


(n)
Recipient of Principal’s Award for Outstanding Contribution, 1993, Fairfield Intermediate School;

(o)
Recipient of Certificate of Appreciation for being a friend to education, 1991, Fairfield Middle School;

(p)
Selected Best Attorney in Fairfield County in the 1998 Best of the Best Competition chosen by the readers of the Herald Independent Newspaper;

(q)
Recipient of Good Samaritan Award, 1996, The Good Samaritan House, A Fairfield County homeless shelter.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.
List the names, addresses, and telephone numbers of five persons, including your banker, from whom references could be required.  


Please note:


a)
William A. Harwell, Bank of Ridgeway, P.O. Box 8, Palmer Street, Ridgeway, SC 29130 (803) 635-3310;


b)
Herman W. Young, Sheriff, Fairfield County, South Carolina, 977 U.S. Highway 321 North, Winnsboro, SC 29180 (803) 635-2931;


c)
Avery Frick, Chesterfield County Administrator, Chesterfield County Courthouse, 200 W. Main Street, Chesterfield, South Carolina 29709;


d)
Mary Lynn Kinley, Public Relations, Fairfield Memorial Hospital, Post Office Box 620, Winnsboro, South Carolina 29180 (803) 635-5548;


e)
Betty Jo Beckham, Fairfield County Clerk of Court, Fairfield County Courthouse, 101 S. Congress Street, Winnsboro, South Carolina 29180 (803) 712-6526.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/Kenneth G. Goode
Date: 3/8/07

Your Honor, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on nine evaluative criteria and has included a survey of the bench and the bar, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election and there are no witnesses present to testify.  Do you have a brief opening statement that you'd like to make at this time?  

JUDGE GOODE:  Well, the main thing that I wanted to make certain that I said, I have already said, that they have done a good job.  I would just like to comment very briefly, because I know y'all are on a very tight schedule, that I feel that my life's experience, which I think are very unique for a person in my position, having worked since I was ten and worked my way through school and law school.  And I didn't mention my military.  I was honorably discharged from the military, but I'd already taken up so much space with the other stuff, I left that out.  And I believe that I'm the only candidate from a rural area.  And, historically, rural areas have been represented on the Supreme Court in the state South Carolina, and I feel that that's important and I hope that I could be that person.  But it would be like a dream come true.  I'm already at pretty close to the pinnacle of what I ever hoped to be and one more step would, of course, be the Supreme Court.

CHAIRMAN RITCHIE:  Thank you, your Honor.  I'm going to turn you over to counsel now for questioning and we'll pick up after that.  

JUDGE GOODE:  Yes, sir.

MS. WELLS:  Thank you, Judge, and thank you, Mr. Chairman.  Mr. Chairman and Members of the Committee, I have a few procedural matters to take care of.  Judge Goode provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concern with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that, at this time, the statement be entered into the public record.

CHAIRMAN RITCHIE:  Without objection, it will be done so at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:
Kenneth G. Goode

Address:
P.O. Box 1175, Winnsboro, SC 29180

Work Telephone:
(803)635-3946

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


I allow no ex parte communications.  Sometimes there are exceptions if all parties are aware of the communication and consent to the communication.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I consider recusal on a case by case basis.  If I have any questions that my judgment might be affected, I recuse myself.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I consider recusal on a case by case basis.  If I have any questions that my judgment might be affected, I recuse myself.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I accept no gifts that exceed normal and customary hospitality.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


I would report the misconduct to the disciplinary counsel.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?


I review all documents in the Clerk of Court’s file and any additional sources I deem necessary.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I have no particular philosophy on judicial activism.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I have no plans at this time except to be the best judge possible.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?


I feel that serving as a judge has strained my personal relationships.  However, this has not been a problem for me as my children, friends and relatives have all been very understanding.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  None.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:


The use and value of historical evidence in practical application of the Constitution should be given the greatest weight of the three.  Historical evidence is the best guide in developing an interpretation which can be applied to the current circumstances.  Still, a cautious eye should always review such historical evidence as sometimes such evidence may be inapplicable in a practical manner due to the modern circumstances.  

b)
The use and value of an agency’s interpretation of the Constitution:


The use and value of an agencies interpretation of the Constitution should be given the least amount of weight of the three as the agency is often interpreting and advocating the meaning of the Constitution in the best of terms which benefit their own interests.  

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:


The use and value of documents produced contemporaneously to the Constitution should receive the second greatest weight behind historical evidence.  Such documents may shed light on the intentions of the creators of the Constitution thereby allowing those interpreting its meaning even more direction.  Still, caution should be used as historical documents produced at the time of the drafting were drafted in the parlance of the times and to be applied to circumstances arising at that time in history.  

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?



Indeed, most of the power of the South Carolina General Assembly is plenary as deemed so in the State Constitution.  The general powers designated to the General Assembly are often times broad in nature, therefore specific provisions are drafted to “rope in” or specifically designate duties as appropriate.    

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


Overall, most of the powers of the local governments are directly designated through the trickle down of our Constitution and passed statutes of the General Assembly.  Still, there are some notable plenary powers for the local governments which do not require specific designation or assignment of responsibility from these sources.       

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?


To treat everyone fairly and with courtesy and dignity.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


Seven days a week, twenty-four hours a day.

25.
Would there be a role for sternness or anger in meetings with attorneys?

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  -0-

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  Mp/

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ Kenneth G. Goode

Sworn to before me this 8th day of March, 2007.

Notary Public for S.C.

My Commission Expires: 12/22/2014

MS. WELLS:  Also included in the notebooks for your review is a copy of the candidate's personal life experience statement.  As a final procedural matter, I note for the record that based on the testimony contained in the candidate's personal data questions, which was introduced earlier into the record just now, Judge Goode meets the statutory requirements for this position regarding, age, residence, and years of practice.

Q.  Judge Goode, could you answer for the Commission why you want to serve as a Supreme Court Justice?  

A.  I feel that I can offer a very rounded view of facts and votes.  I think I have an understanding of the law as it should be applied and I think that that interpretation, as drafted by the Legislature and as other cases have previously provided, that I am able to properly deduce from that the appropriate method or the appropriate ruling or vote, in my case, instead of a ruling, on how it should be.  Again, I don't want to sound like a broken record, but I have had a very varied experience in life.  I've worked at virtually every sort of job that you could to pay my way through school and to work after school.  And I was very fortunate in my practice of law.  I was a County attorney for 20 years.  Well, it's actually 19 years and 11 months and 20 days.  I missed 10 days to make it 20 years.  

But I understand governmental issues as a result of that.  I handled huge bond matters that dealt with the nuclear plants and the different industries coming to Fairfield County when I was a County attorney, and I have a very active practice, both in civil and in criminal court and had, not as extensive, but I had an active Family Court practice.  So I feel like all areas of the law, I've had personal experience dealing in it, and I just -- and I hope I don't hurt my arm patting myself on the back -- I think I just have a general sense of fairness about me.  And I think as corny as that sounds, when you're dealing with something as important as the Supreme Court, I do think that fairness should be an issue to be considered when construing laws.  And it's my life's dream.  Fairfield County has never in its history had a Supreme Court justice.  There's never been one from Fairfield County and it's just a life goal, and I would make this Committee proud if I were allowed to serve there.  

Q.  And my next question had to do with how you felt your legal and professional experience thus far will help you be an effective Supreme Court justice.  Do you have anything in addition to what you've just said?

A.  No, ma'am.  I think that I covered that pretty well.  Except that I did a lot of pro bono work.  I think that's just a factor of a small town practice.  I would see, typically, 20 to 30 people a day and I would collect fees from probably five to ten of those people.  And it's a great comfort to me to give people advice that come in with what they consider to be a huge burden and I could take a few moments and explain it to them in such a way that they realize that it's not.  And I never charged for that.  I never charged legal institutions for any work that I did with them and I did a great deal with that.  

Q.  Are there any areas, Judge Goode, for which you feel you would need to additionally prepare, and how would you go about that additional preparation or handle that learning curve should you be nominated as a Supreme Court justice?

A. I feel like if I were only -- I believe if I were on the Supreme Court, that every matter would take additional preparation and learning.  I feel that I could not assume any of my preconceived notions about what the law is would not be subject to review and I would believe that I should take each situation and view it anew.  Because where I am now as a Circuit Court judge, I do that.  But at that level, my rules would become the law of the land and I feel like my obligation to review would be even higher than it is now, and I feel it's extremely high now.  So I don't think there's any area that I would not need additional study in.  

Q.  Is there a single substantive area of the law in which you think you are weak?  And, if so, how would you technically or procedurally go about compensating for that weakness?  

A.  I would think that maybe regulated industries would be an area that I could certainly own up on.  That's a Fairfield County word.  I could study more deeply and come to know better the tax system, the Department of Revenue and things dealing with that, even though I was a County attorney and dealt with ad valorem taxes, my dealing with income tax, I think, could also stand refreshing.  But, again, the beauty of this court is, you have that opportunity.  You know what the issues are and you have much time to prepare.  

Q.  Is there any area of the law -- and you've mentioned and you've touched on it in your life experiences -- but is there any area of the law that you would bring to the bench that you would believe to be an asset or a strength?  

A.  Yes, ma'am.  I think that in the areas of contracts and the area of injuries, debt collections, and the manner in which certain lenders conduct their business at this time, I feel that my dealings in those areas are perhaps greater than most folks.  Again, and this would be in large part because of my rural method of practicing law which I indicated was to see just bunches of folks a day.  And, of course, I was not pro bono.  I made a good living and I'm proud of that.  But I'm as proud of the fact that I gave hours and hours and hours to pro bono work.  

Q.  In your opinion, when would it be appropriate to write a concurrent or dissenting opinion?  And, if appropriate, would there be any dangers in writing the concurrences or dissenting opinions?

A.  Would you repeat that, please, ma'am?

Q.  Sure.  When would you consider it appropriate as a Supreme Court justice, should you be nominated, to write a concurrent or dissenting opinion?  

A.  Well, of course, the concurrent would be if I agreed with the outcome that the majority had reached, but I reached that conclusion for a different reason.  I would feel that a concurrent opinion would be appropriate and a dissenting opinion would be appropriate if I did not agree with what the majority had ruled and felt that there needed to be a record of why I disagreed and so that it might give guidance to future justices if they swung this way or if they changed their tune.  At least, I would -- or the Court changed its tune, there would be at least a basis for how in the year 2008 this was the reason there was a dissent.  

Q.  Do you see any dangers or concerns raised by justices who write concurrent or dissenting opinions or those opinions themselves?  

A.  Yes, ma'am.  I think they should be well thought out and they should only be issued in the instances that I mentioned.  Because as a trial judge for almost eight years now, oftentimes, litigators will want to seize on the language and from either a dissenting opinion or a concurring opinion, when, in my mind's eye, that's not controlling.  And it is cumbersome to the process, it sometimes gives people the wrong impression of what the law should be.  If it's a concurring opinion but for a different reason, they'll hang on a few phrases, paragraph from that.  When I say they, I'm speaking of the litigants or their attorneys.  And it does cause problems.  So I think that either a concurring or a dissenting opinion should be written only for the reasons that I mentioned earlier.  

Q.  Judge Goode, what managerial skills would you bring to this office?  

A.  They would come primarily from my private practice.  I had a staff of five attorneys and probably about ten support staff when I practiced.  And those numbers might not be exactly right.  I know I had -- the attorneys are right.  I'm not sure about the support staff.  But I managed that.  I entered into a partnership one time and that was just not for me.  I explained to anyone who came to work for me that they were working for me, that I would compensate them well, but they were not on the partnership track.  I just found that I did things the way that had served me best, had served my client best.  And I think being able to keep those numbers of ducks in a row would, by necessity, that I would have to have a substantial amount of management skills.  Also, I was an economics major at Furman.  I had a 4.0 in my major there in economics.  While it's the science, not the practicality of the business end, it certainly has to incorporate it so that you can understand the economic theory.  

Q.  With respect to a mentoring process for new judges on the Court, how would you mentor a new judge or a new Circuit Court judge?  

A.  Well, one of the -- just a little history and I'll try not to talk too long -- one of the most flattering and wonderful things that I received when I was first on the bench was, within the first week, I think every judge in the state called and said, well, we're proud to have you here.  What can I do to help you?  And if I can ever help you, you call and if I'm not in my office, my secretary will know how to get me, and comments of that nature.  And not being a particularly good keyboardist and not really having a great grasp for the internet and the list serve, I still make those calls and I find that I'm better able to communicate my willingness to help verbally than through an email.  But I would mentor anyone who is new to the bench or old to the bench.  And I don't hesitate to call those folks, younger or older than me, that might know more than me about a particular subject.  I'm not proud or vain and ashamed to ask a question.  I typically don't put it on the list serve.  I'll call the person on the bench who's had experience in that area.  Occasionally, I'll float a question on the list serve, but not often.  Typically, it's by telephone communication.  

Q.  Do you believe the changes made to South Carolina's judicial selection process in the last decade have brought any benefits, and have you noticed any differences in the judiciary's level of independence, impartiality or competence brought on by such changes?  

A.  I think that it is -- I'm trying to think of when -- if it's been within the last ten years that Legislators could not be directly elected to the bench.  I think that did worlds of good as far as improving the quality of the bench.  Not that the Legislators that we got were not, it's just that they have an unfair advantage.  I think that the system should be fair.  And some of the best judges, if not the best judges, came directly from the Legislature.  But I think removing that ability to not move directly from the Legislature, I think it had, as much as anything, the appearance of impropriety.  That if you were a Houseman and you're running for a statewide judgeship, that I think the public frowned on that.  I don't think that the public liked that.  And I think that the manner that it's now -- and isn't it 12 months?  I think that's perfect.  I think that if it instills in the public, confidence that there will be a fairer or a more fair selection process, I think the screening process, from what I understand it to be in the past and now, I think it is much more appropriate.  And I think that's a great thing we need, good and qualified judges.  And I've certainly tried to be that.  But I think the changes all in all were excellent.  And I hope I didn't lose every Legislator's vote in here when I made that comment, but I think it was necessary.  I think it was something that we, as a state, needs to do to restore confidence in the selection process.  And I think that was one of the biggest steps.

Q.  Judge Goode, currently, the South Carolina Constitution, as you know, requires the Judiciary to be self-regulating and to address concerns of judicial misconduct through its own Commission on judicial conduct.  Do you believe these measures are adequate to assure public confidence in the judicial system?  And what, if any, steps do you believe can be taken to continue to foster the public trust in judges?  

A.  I think that the present system is as close to perfect as you could can get.  I think it's got the right safeguard to protect the reputations of the judges.  If it reaches a point where information should be made public, then it will, and I offer no suggestions on improving that.  

Q.  Judge Goode, you did address this in your sworn affidavit, but could you also please tell the members of the Commission what you think the appropriate demeanor of a judge would be?

A.  I think it should always be, of course, fair, have the appearance of fairness and that anger is not appropriate, and that's sometimes difficult to suppress.  And I'll have to plead guilty to, at least in the eight years, a couple of times of getting hot under the collar and having to take a break, go out and cool off.  And I just think that to be a good judge, you can't judge from emotion, that you have to judge from the facts of the law.  And I've got a case right now under advisement -- it's not under advisement.  I've got the issue under advisement.  There was a 13 million dollar pharmaceutical malpractice verdict that was rendered in Lancaster County.  Well, as it turns out, one of the co-defendants had a perjured deposition that they had used during discovery, used it in trial prep, until the second day of this two-week trial.  And they knew it was perjured.  And I tried that case.  The verdict came back on December 8, and I still have not ruled because I am still so offended by the actions of that defendant, that I still have too much emotion to levy sanctions without emotion entering into it.  So I just think that ruling with emotion is not a good way to be.  And if you feel that, if you feel that heat rising, that you should take a break.  And, oftentimes, in chamber conversations, I have found it to be helpful with both sides there and say, look, we've got so and so and such and such.  We've got to deal with this.  Let's deal with it now, not later.  I hope I adequately addressed your question.  

Q.  Your practice and procedures test did not meet expectations.  Could you please address that issue to the Commission?  

A.  Yes, ma'am.  It's an embarrassment, of course, that it didn't.  But I have historically tested well.  I have, in my left eye, I have a perforated retina.  It's been two-and-a-half years now.  Some ophthalmologist put in the wrong drops and the drops caused scratches on my retina.  Well, then, when the scratches crossed, it made little pits.  And, right now, if I close this eye, I can see the little pits.  But during the week immediately preceding my testing, which I had set aside to review, bring myself back up to speed, the pollen actually penetrated those perforations and looking through my left eye was like looking through the wax paper of Ritz Crackers.  I just couldn't see.  It would take me an hour to read a page and I'd be so distracted by the reading of that, you know, I didn't retain much.  My vision cleared at about 3:30 and it was like, boom.  3:30 before I took the test the next morning.  So I stayed up late that night and crammed what I could and tried to put a little in the morning.  But I just did not have the opportunity to review the Advance Sheets the way I wanted to.  I just, more or less, went through some old study guides that I had.  And I was not properly prepared, but I was not voluntarily not properly prepared, I just simply couldn't see.  I called Ms. Shuler, I believe, and explained to her two or three days before then.  I tried an eye patch, which, by the way, is the last deal at a grocery store.  They're $1.96.  I didn't think anything was $1.96.  But I tried an eye patch.  That didn't work.  I tried reading glasses, I tried turning the light down on this side and putting it from this side.  I called my ophthalmologist and told him what was going on and he didn't know anything to do.  Anyway, I just was not able to prepare.  And I hope my past scores and the manner in which I have performed before will be, you know, considered as much.  But I just was not able to prepare.  And there's many things you should know with or without preparation, but it's always good to do that last go over it one more time and get re-familiar with it, and I just was not able to do that, which was very, very frustrating to me.  Plus, I was getting -- with each day, I was getting more and more nervous because this is so important to me that I actually got little bumps on my head.  And I went to my physician and he said, are you worried about something?  And I said, yeah, I really am.  And he said, well, that's stress.  I didn't know it caused little bumps on your head.  But it was a terrible week and I just was not able to prepare.

Q.  Judge Goode, as we discussed in your interview, there are bench and bar surveys admitted that alleged partisanship on your part toward the lawyer legislators and lawyers who are close friends with legislators.  Would you please address that issue to the Commission, as well?  

A.  Yes, ma'am.  A mistake that I have made, I guess, is that when there's no jury in the courtroom, there's no decision-maker in the courtroom except me, I refer to a Senator as Senator Ritchie or Representative Smith because I think that's appropriate.  Now, in front of a jury or anything like anyone who would make a decision, I do not do that.  Retired judges I refer to as Judge.  But, again, not in the presence of a jury.  But I can understand why someone on the other side might see that as partiality on my part, when, in fact, it is, I'm showing respect to the people who have earned the respect of the positions that they're in.  But I do think it would be prejudicial if I used that language in the presence of a jury or anyone else who was making a decision, but I absolutely do not do that and will not do that.  And hindsight is 20/20.  I guess I'll just stop doing it all together.  But I respect what you -- I'm speaking to the Legislators now.  I mean, you sacrifice.  I mean, three days a week, six months a year, and you get ten thousand dollars a year.  I just respect the time, effort, and energy that y'all do for the state of South Carolina.  And I just think it's appropriate to recognize them by their appropriate titles when it's not prejudicial to a case.  But I could see how it might send that message and that is something that I'll change.  I'll call them mister or Ms.

MS. WELLS:  Mr. Chairman, I just have a few housekeeping issues to finish up.

Q.  Judge Goode, have you sought or received the pledge of any legislator prior to this date?  

A.  No, ma'am. 

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?  

A.  No, ma'am.  

Q.  Have you asked any third-parties to contact Members of the General Assembly on your behalf?  

A.  No, ma'am.  

Q.  Have you contacted any members of this Commission?

A.  No, ma'am.

Q.  Do you understand the 48-hour rule?  

A.  Yes, ma'am.  

Q. In your own words, could you explain the 48-hour rule?  

A.  It's that when the Committee issues its written report on who is, I call it screened out, but the people who, excuse me, are nominated, that from the time the written ruling comes out, there's 48 hours that you cannot contact anyone about a commitment and you can't contact anyone else about contacting anyone else.  And then after 48 hours, which is plainly stated in the agenda that y'all were kind enough to provide, and it says when that 48 hours will be over, and you just have to sit on your hands until then.  

MS. WELLS:  Members of the Commission, I would note that the Piedmont Citizens Committee reported they found Judge Goode to be very open and candid in his staff evaluation and during his personal interview.  The Citizens Committee found that Judge Goode makes efforts to be prepared for each case and to extend to individuals before his court with respect.  The Citizens Committee found him to have the education, experience, knowledge, expertise, commitment, and integrity to serve with dignity and fairness.  They concluded that Judge Goode is a credit to his profession, a positive role model for our citizens, and is qualified for appointment to the South Carolina Supreme Court.  Mr. Chairman, without objection, I would ask that the Piedmont Citizens Committee report be admitted into the record.

CHAIRMAN RITCHIE:  Without objection, it will be done so at this time.

MS. WELLS:  I would also note to the members of the Commission that, for the record, any concerns raised during the investigation regarding Judge Goode were incorporated into the questioning of the candidate at this point.  Mr. Chairman, I have no further questions.  

CHAIRMAN RITCHIE:  Thank you.  Do members of the Commission have any questions for Judge Goode?  The Senator from Charleston.

SEN. FORD:  Judge, I've been spending a lot of research in this, did a lot of studying, and I heard all the answers you give.  But tell me, as a legislator, why should you be one of the three that we turn out to be voted upon?

JUDGE GOODE:  I feel -- I've been told not to say I feel, that I should say I believe.  I believe that I should be reported out because I feel that with my experience, my demeanor, and my approach to the law, which is to not do anything unless you know that it's right.  I am a person from a county that is a majority African-American.  And the significance of that is that, there, we just know each other.  I mean, it never was so much a white and a black thing.  It's just, everybody grew up together and went to school together and played together, still do.  And I just feel like I would bring a diversity to the bench that would be helpful to the bench.  

SEN. FORD:  The level of the Appellate Court, the Court of Appeals, you think that's not necessary to be an Appellate Court judge before you become a Supreme Court judge?  Because the Supreme Court, you know, is -- I'm not a lawyer, so when I see -- when I hear about the Supreme Court, that sounds like -- it just sounds important.  You're Circuit Court and then I also know about the appellate court, the Court of Appeals.  You don't think that level would be more important for us -- well, not for us -- for me to consider over a Circuit Court or Family Court?  

JUDGE GOODE:  No, sir, I don't.  I know there are certain candidates who have never served on the Circuit bench.  A good friend of mine, who is greatly ill right now, Walter B. Brown. Jr. -- and, please, everyone, include him in your prayers.  He's not doing well.  He has a brain tumor.  

SEN. FORD:  He served from a Circuit judge?  Supreme?

JUDGE GOODE:  Sir?  No, sir.  I was just getting to an analogy to answer your question.  And he was already on the Family bench when I sought the Circuit bench.  And I went to him because I wasn't going to seek it.  He's a close friend and I wasn't going to seek the seat that I'm in now if he desired it.  And he said, oh, no.  He said, on the Family Court, you've got to know this much law (indicating).  On the Circuit bench, this you've got to know this much law (indicating).  And his words, his analogy.  And I think that may have been an overstatement.  But I think at the Circuit level, a general jurisdiction court that you deal with so many varied things so much more regularly.  If we look at our present Supreme Court, Justice Toal was never at a trial bench.  

SEN. FORD:  But she was in the Legislature at the time.

JUDGE GOODE:  Yes, sir.

SEN. FORD:  That would give anybody a major advantage, according to what you said earlier, right?

JUDGE GOODE:  Well, in that case, along with the problems that her opponent, Judge Peoples, had during that race.  And the only person -- or I don't think there's a single person there that served on the Court of Appeals before moving from the Circuit bench to the Supreme Court bench.  

SEN. FORD:  Well, I was going to say, in the last eight years, the General Assembly have done a good job in coming up with this type process, the screening process.

JUDGE GOODE:  Yes, sir.

SEN. FORD:  And the type of regulations that we have now to govern the process.  So all of that happened before we came up with all this stuff, right?

JUDGE GOODE:  No, sir.

SEN. FORD:  All of them been more than eight years, right?  The present Supreme Court?

JUDGE GOODE:  Costa Pleicones was a product of the new system and I think that he would be the only one.  But all of them -- none of them went through the Court of Appeals.  That he had two folks in opposition to him and one of them was a Court of Appeals candidate and the Legislature felt that he had the proper judicial acumen to serve there.  And I guess that's what I'm saying I do.  Ralph King Anderson was talking with me one time.  And, of course, he's on the Court of Appeals and is quite a wordsmith.  And he said, you know, Kenny, he said, I used to be a whole judge.  He said, now I'm a third of a judge.  And said, even as a third of a judge, at the next level, I'm just as likely as not to get slapped down by the Supreme Court.  And he said if he had to do it over again, he would have stayed where he was and was running for the Supreme Court.  

And that's my feeling.  I think I'm ready to make that move.  I'm 56 years old now.  I think there will be about -- and there are two more seats in the next two years, as I understand it.  And I hope I can get screened out, if not to succeed with this one, to succeed with the others.  But I just feel like that I'm ready to make that move and would make you proud.  And I ask you, please, as far as my demeanor in court, please take a moment or two to read the Citizens comments.  These are the folks that deal with me day in and day out.  These are the people who appear in my court and know the manner in which I treat them and the fairness which I treat them.  And one case I had in Chester, it was between two different hospital boards.  It was the most contentious thing that you could imagine.  And I ruled on it non-jury with an 18-page order that I published from the bench and both sides came back within fifteen minutes in chambers, and I've only had this happen this time, they said, we want you to know that we think you did the right thing and we place to you that neither side will appeal.  We didn't think this was resolvable, but you found a way to resolve it, and we thank you.  And they didn't appeal it.  And that was a case that had gone on for two-and-a-half years and with much, much animosity from one to the other.  

CHAIRMAN RITCHIE:  Thank you, Judge Goode.  Does anybody else have any other questions?  I just have one.  

JUDGE GOODE:  Yes, sir.

CHAIRMAN RITCHIE:  Mine deals with the separation of powers.  Do you think that it is the power of an executive agency to determine whether or not an act of legislature is constitutional is they would follow it or must they follow acts of legislature that are duly inactive?  

JUDGE GOODE:  May I hear that one more time?

CHAIRMAN RITCHIE:  Do you think executive agencies have the power to determine whether or not they will follow a law passed by the General Assembly, or must they follow those until the Court rules them constitutional or unconstitutional?

JUDGE GOODE:  I think they have to, yes, sir, if there had been no ruling.  Until there had been a ruling, I think, certainly, that would be the case.  

CHAIRMAN RITCHIE:  Judge Goode, thank you, so much.  That concludes this portion of our screening process.  As you know, the record will remain open until the report is published and you may be called back at such time if the need arises.  I'll remind you of the 48-hour rule and ask you to be mindful of that.  And anyone that inquires with you about whether they may or may not advocate for you in the event that you are screened out, as you've described it, remind them of the 48-hour rule.  I thank you for offering and I thank you for your service to South Carolina.

JUDGE GOODE:  I just thank all of you for taking time today.  Thank you, so much.  I hope y'all have a nice day.

- - - - - - - -

HONORABLE J. MARK HAYES, II at 10:42 a.m.

CHAIRMAN RITCHIE:  Good morning, your Honor.

JUDGE HAYES:  Good morning.

CHAIRMAN RITCHIE:  Ladies and gentlemen, before you is the Honorable J. Mark Hayes, II.  He is offering for Supreme Court, Seat 5.  And, Judge Hayes, would you please raise your right hand.  Do you solemnly swear to tell the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE HAYES:  I do.

CHAIRMAN RITCHIE:  Your Honor, have you had the opportunity to review the personal data questionnaire that you submitted to the Committee?  

JUDGE HAYES:  I have.  

CHAIRMAN RITCHIE:  Is it correct?

JUDGE HAYES:  Yes, it is.

CHAIRMAN RITCHIE:  Do you need any changes or modifications or updates to it?

JUDGE HAYES:  No, I do not.  I think I did submit one update, via email, to the staff.  And so I believe that's the only update I have.

CHAIRMAN RITCHIE:  And, Jane, do we have that?

MS. SHULER:  We do.

CHAIRMAN RITCHIE:  Do you object to that summary being made part of the record of your sworn testimony?

JUDGE HAYES:  I do not.

CHAIRMAN RITCHIE:  It will be done so at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Supreme Court, Associate Justice, Seat 5


NAME:


Mr. J. Mark Hayes, II


BUSINESS ADDRESS:
180 Magnolia Street, Spartanburg, SC   29306


TELEPHONE NUMBER:
(office):  864-562-4144

2.
Date of Birth:  1958


Place of Birth:  Spartanburg, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?   Yes.

5.
Family Status: Single. Never married. No children.

6.
Have you served in the military?  No. 

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


National Judicial College, General Jurisdiction Course, Reno, NV, October 2004;


University of S.C. School of Law, Aug.1982-May 1984 – Juris Doctor;


Mercer University School of Law, Aug. 1981-May 1982 (transfer to USC School of Law);


Wofford College, Sept. 1976-May 1980 – Bachelor of Arts Cum Laude, History.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – 1984.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Undergraduate:


U.S. Senate Intern, Senator Strom Thurmond, 1977;


President, Class of 1980, Wofford College;


Blue Key Society;


Phi Gamma Mu;


Sigma Alpha Epsilon fraternity, 4 years – held positions of President and Vice-President;


State Student Legislature, Delegation Chairman, Attorney General;


Judicial Commission, junior year;


Judicial Commission Chairman, senior year;


Campus Union Assembly, freshman and sophomore years.


Law School:


Order of the Barrister;


Moot Court;


International Moot Court Team;


Finalist, USC Mock Trial.

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


(a)
Fifth Annual Civil Law Update


1/26/07;


(b)
22nd Annual Criminal Law Update

1/26/07;


(c)
2006 Annual Judicial Conference

8/23/06;


(d)
20th SC Circuit Judges’ Conference

5/10/06;


(e)
21st Annual Criminal Law Update


1/27/06;


(f)
4th Annual Civil Law Update


1/27/06;


(g)
2005 Annual Judicial Conference

8/24/05;


(h)
2005 SC Circuit Judges Conference

5/11-13/05;


(i)
20th Annual Criminal Law Update

1/21/05;


(k)
Seminar for Chief Judges



12/10/04;


(l)
General Jurisdiction




10/11/04;


(m)
Judicial Oath of Office



8/19/04;


(n)
Judicial Conference




8/19/04;


(o)
2004 SC Circuit Judge’s Conference

5/5/04;


(p)
2nd Annual Civil Law Update


1/23/04;


(q)
19th Annual Criminal Law Update

1/23/04;


(r)
Judicial Conference




8/21/03;


(s)
2003 SCTLA Annual Convention


8/7/03;


(t)
2003 Orientation for Judges


7/7/03;


(u)
2003 SC Circuit Judges’ Conference

5/7/03;


(v)
Tips from the Bench III



12/13/02;


(w)
Auto Torts XXV




12/6-7/02;


(x)
Litigating Nursing Home Cases


4/20/01;

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


(a)
2006:  S.C. Budget and Control Board/Insurance Reserve Fund Law Enforcement Defense Counsel Seminar.  Topic:  S.C. Lawyer Disciplinary Process/Ethics;


(b)
2005:  S.C. Budget and Control Board/Insurance Reserve Fund Law Enforcement Defense Counsel Seminar.  Topic:  Legislative Update; Med/mal reform legislation;


(c)
2004:  Solicitors’ Annual Conference, panel discussion on recent judicial decisions;


(d)
2003:  S.C. Worker’s Compensation Claimant’s fall meeting, legal update and panel discussion;


(e)
1999:  Instructor through the Lorman Institute on the educational issue of “Hot Topics in South Carolina School Law”, focusing on search and seizure issue in schools and drug testing.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina State Courts since 1982;


United States District Court of South Carolina since December 1984;


United States Court of Appeals, 4th Circuit, since December 1984;


United States Supreme Court since June 1994.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

August 1984 to July 1985:  judicial clerk to the Hon. E.C. Burnett, III, then Circuit Court Judge for the Seventh Judicial Circuit of the State of South Carolina.

August 1985 to December 1990:  associate with the general practice firm of Burts, Turner, Hammett, Harrison, and Rhodes; after eighteen months, full partner.  Duties included general trial work in both civil and criminal matters.  Shortly after becoming associated with the firm, specialty area became education-related law.

January 1, 1991: partner in the firm of Harrison and Hayes.  The character of my practice became more focused on education law, appellate practice, and complex civil litigation.  

In January 2000, the law firm of Harrison, White, Smith, Hayes & Coggins was formed.  Partner until May 2003.  My primary focus in the practice was complex civil litigation, complex insurance coverage cases, appellate practice, education law, and assistance with complex criminal litigation.

1991-2003:  performed appellate work arguing numerous times in South Carolina Supreme Court and Court of Appeals.

15.
What is your rating in Martindale-Hubbell?  A.V.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:    
frequent;


(b)
state:       
frequent.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

approx 85%;


(b)
criminal:
approx 10%;


(c)
domestic:
approx   5%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

  5%;


(b)
non-jury:
50%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?


Most often sole counsel.  However, due to the complexity of many of the cases, our firm assigned two or more lawyers and, as such, I generally served as chief counsel or co-counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

(a)
S.C. School for the Deaf and the Blind v. Altreo Quattlebaum, United States District Court of South Carolina, C/A No. 7:01-3294-24.


This matter was equitable nature wherein SCSDB sought a restraining order to prevent the readmission of this potentially violent and dangerous student to the campus subsequent to the closure of a program jointly conducted by the Mental Health Department and SCSDB for emotionally and/or behaviorally challenged students.  The significance of this case is that it arose out of a factual situation that potentially could have exposed children already suffering from handicapping conditions to two students who had demonstrated a potential for violence to themselves and to others.  This case filtered from underlying systemic issues in South Carolina as they relate to the management and care of severely mentally impaired children.  A 14-page order was issued from the Honorable Margaret Seymour, U.S. District Court Judge, in favor on SCSDB, but the order was issued as an unpublished opinion.

(b) Murray v. Broad River Electrical Cooperative, South Carolina State Circuit Court.


This case was significant because it involved a theory of liability against an electric cooperative for failure to inspect the location of electrical transmission lines.  The trial of the case demanded a historical review of the practices of an electrical cooperative, the interplay of federal governmental regulations, and common law tort theories.  Once a verdict was issued, the case also required application of the Workers’ Compensation statute that relates to liens against recovery from a third party.  This case resulted in a jury verdict in favor of the plaintiff.  No appeal was made of the case.


(c)
Adams v. Texfi, 341 S.E. 401, 535 S.E.2d 124 (2000).



Adams v. Texfi, 330 S.C. 305, 498 S.E.2d 885 (S.C. App. 1998).



Adams v. Texfi, 320 S.C. 213, 464 S.E.2d 109 (1995).



Adams v. Texfi, 314 S.C. 313, 443 S.E.2d 913 (S.C. App. 1994).


Adams v. Texfi lasted almost ten years from the time the original Form 50 was filed with the Worker’s Compensation Commission seeking payments for death benefits.  The case dealt with a previously novel workers’ compensation provision that involved showing appropriate dependency for purposes of a step-child to receive workers’ compensation death benefits.  I argued this case twice before the South Carolina Supreme Court.  All four published citations involve this case.

(d)
J. Samuel Coakley, Individually and as Trustee of a Special Needs Trust for Christian Coakley v. Horace Mann Insurance Co., Scott Mitchell, et al. 98-CP-42-2287, South Carolina State Circuit Court.


This case was a declaratory judgment action for secondary liability insurance coverage that arose from a one-car accident where a young 16-year-old passenger was left a quadriplegic.  Prior to the filing of the insurance coverage case, the negligence action was filed against the at-fault driver and discovery was conducted.  After the depositions of the driver were taken, the automobile accident case was resolved but was done so under a release that expressly preserved the secondary liability insurance issues of coverage and stacking of policies.  The release also expressly set forth some factual stipulations.  Additionally, to resolve the automobile accident, a Special Needs Trust was established as allowed under Medicaid/Medicare guidelines.  Subsequently, as part of the secondary insurance coverage case, it was asserted the insurance company attempted to alter the positions taken by it in the prior litigation.  A seventeen-page order establishing secondary liability coverage and allowing the stacking of additional policies was prepared and ultimately signed by Judge Durham Cole on March 3, 2003.  The Court of Appeals affirmation is located at 363 S.C. 147, 609 S.E.2d 537 (S.C. App. 2005).  I assumed the bench prior to the appeal of the case.

(e)
Virginia Surratt v. Diversco, Workers’ Compensation file #9903593.


This was a workers’ compensation case that was tried before the Single Commissioner and reviewed by the Full Commission Panel.  While monetarily not a significant case in comparison to many others, this case created an exception to the exception that injuries that occur during travel to and from work are not compensable.  The claimant was a poorly educated, minimum-wage janitorial worker.  Her employer picked her up from home and took her to work literally one and one-half counties away.  She had suffered a back injury as a result of an automobile accident while returning home.  She had no health insurance, no money for doctor expenses, and no job.  I was able to secure past temporary total benefits, ongoing temporary total benefits, and was able to provide her with medical coverage that included a procedure to attempt to correct her back.  Legal significance of this matter pales in comparison to the very real and positive effect this matter had to Ms. Surratt’s quality of life.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Justice v. BMG Distributing, Inc., 318 S.C. 359, 458 S.E.2d 35 (1995);


(b)
Adams v. Texfi, 330 S.C. 305, 498 S.E.2d 885 (S.C. App. 1998);


(c)
Adams v. Texfi, 320 S.C. 213, 464 S.E.2d 109 (1995);

(d)
Hendrickson v. Spartanburg County School District Five, 307 S.C. 108, 413 S.E.2d 871 (App. 1992);

(e)
Corbin v. Kohler Co., 351 S.C.613, 571 S.E.2d 92 (S.C. App. 2002).
21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.  N/A.

22.
Have you ever held judicial office?  Yes.  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.   


Elected by the South Carolina General Assembly on April 9, 2003 to fill unexpired term of Gary Clary as South Carolina Circuit Judge At-Large Seat #5.  Oath administered on May 22, 2003.  State-wide jurisdiction over criminal, civil jury, and civil non-jury matters.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
S.C. Electric & Gas Co. v. Aiken Electric Cooperative, Inc. and the S.C.Public Service Commission.


This case involved a review of a decision of the PSC to allow an electrical cooperative the right to provide electricity to a newly constructed school even though only part of the property upon which the school facility was located was within the cooperative’s geographic area.  Legally, this case required an examination of the role of the PSC in deciding statutory construction and the circuit court’s proper role in reviewing a decision made by the PSC.  The case was affirmed by the Court of Appeals in an unpublished opinion, S.C. Jud. Dept. – Opinion Number 2005-OP-292; a copy is attached.


(b)
McSherry v. Spartanburg County Council.


This case involved a review of a politically charged issue of a $25.00 road maintenance fee adopted by a county council.  Legally, the case dealt with a review of the County’s procedure used in adopting the fee and the County’s compliance with provisions of the Home Rule Act.  Even though my order and the Supreme Court’s affirmation were critical of the method used by the County at its first reading in the adoption process, the adoption process and the fee were upheld as legally sufficient.  Interesting to note, as referenced in the Supreme Court’s opinion, the County has since changed its implementation procedures.  The Supreme Court’s affirmation was issued on February 5, 2007 and can be found in Westlaw at McSherry v. Spartanburg County Council, ___S.E.2d___, 2007 WL415677.

(c)
Cracker Barrel Old Country Store, Inc. v. J.C. Faw, Denny’s, Inc., 2005-CP-42-604.


The 17-page order issued in this case came after a non-jury hearing that involved the interpretation and application of deed restrictions to a commercial area developed by the plaintiff in 1992.  The defendant sought to use the property to establish a competing business in violation of the plaintiff’s deed restrictions.  Even though titled as a Summary Judgment Order, the case was factually intensive and the attorneys conducted a full trial on the issues.  The order, therefore, reflects both a factual and legal analysis.  In an unpublished opinion, No. 2007-UP-053, the Court of Appeals affirmed the order on February 7, 2007.


(d)
Smith v. NCCI, Inc. and Liberty Insurance Corp.

This case involved a complex fact pattern wherein a white-collar employee sought Worker’s Compensation benefits for both a back injury and a mental injury due to an accident that occurred doing his job as an auditor for an organization related to the Worker’s Compensation industry.  Legally, the case required the application of the substantial evidence standard of review and application of S.C. Administrative Procedures Act to the decision made by the full Commission.  The significance of the case, outside of the unusual fact scenario for a Worker’s Compensation case, lies with the mental injury claim.  The case presented an extraordinary opportunity to revisit the law as it relates to recovery of benefits for mental injuries and the factual burden which must be met by the person claiming these types of injuries.  The Court of Appeals affirmed the order in its opinion located at Smith v. NCCI, Inc., 369 S.C. 236, 631 S.E.2d 268 (S.C. App. 2006).

(e) Turner v. City of Spartanburg, William Barnett, III, et al.


This matter was designated as a complex litigation matter specifically assigned to me that involved no less than 17 different lawyers and law firms. The factual allegations of the case stem from a development project partly undertaken by the City of Spartanburg and private developers.  When certain payments to the general contractor failed to be paid, a lis pendens was filed against the City and others for payment.  My order dated June 19, 2006 (attached) supplemented my order of February 10, 2005 (also attached).  These two orders dismissed, initially, various individual defendants and, subsequently, the City of Spartanburg.  The plaintiff had attempted the novel approach of asserting a private cause of action against the City based upon S.C. Code section 29-6-250 which pertains to governments’ construction projects and bonding requirements.  No appellate review of my orders has been conducted but my understanding is that the case is on appeal.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


Commission Member – Spartanburg Memorial Auditorium.  Appointed approx 1994.


Chairman – Spartanburg Memorial Auditorium. 2000-2003.  Appointed by Spartanburg County Council.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office. Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


1980-1981:  First National Bank of South Carolina.  Management trainee and loan officer.


In law school, I worked for two years as a law clerk with the law firm of O. Fayrell Furr providing legal research and office clerical duties.  


The summer after my first year of law school, I worked as a clerk  interviewing criminal defendants to determine their eligibility for the public defender in Macon, Georgia.  This assignment was made through the Governor’s Office of Georgia.  


In college and high school, I worked several positions as a store clerk, house painter, electrician helper, and ski rental clerk.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.  

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.  

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

AMENDED 40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.


AMENDED: Please revise my PDQ#40 answer to reflect that I have spent $88.36 on stationary items. This expense was incurred on March 26, 2007.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
American Bar Association;

(c)
State Trial Judges Division of the American Bar Association; Vice-Chair, Committee on Judicial Independence.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Spartanburg Memorial Auditorium.  Chairman, Board of Commissioners;


(b)
Commission on Lawyer Conduct (Grievance Board).

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


During my 18 years of private practice prior to becoming a judge, I considered it a privilege to have had the opportunity to appear in both state and federal trial courts and to have had an active appellate practice before both the South Carolina Supreme Court and Court of Appeals.  As part of my educational work for school clients, my practice spanned the spectrum from teacher contractual issues to community mediation and successful resolution of a racially sensitive student protest that received national attention.  The complexity of my insurance practice required me to look beyond the surface legal issues to thoroughly research, both factually and legally, a case so that my clients, frequently the under privileged, received proper due process and the recovery allowed them under the law.


As a judge, I strive to bring the same work ethic from private practice to the bench.  I also attempt to promote the judicial system by participating in activities as allowed by the code of judicial conduct.


One of these activities came this past October.  I was honored to have been asked by the Honorable William Missouri from Maryland to serve as National Vice-Chair of the NSTJ Committee on Judicial Independence.  The chair of the committee is Judge Abraham Gerges from Brooklyn, NY.  Judge Gerges has provided me with the information that I have forwarded to the South Carolina Bar Association to begin a high-school essay contest on the importance of the role of the judiciary.  Once implemented, the hope is to raise awareness of the role of the judiciary through the writing competition and the internships for the winners with local members of the judiciary.


An accomplishment of which I am proud that occurred prior to assuming the bench was the completion of a 10.5 million dollar renovation to the Spartanburg Memorial Auditorium.  When I went onto the Board, the facility had no long-range plan.  I was honored to have been selected as Chairman of the Long-Range Planning Committee.  We formulated long-range plans that included making the building handicapped accessible, along with extensive expansion and renovation of the existing facility.  Working cooperatively with county government and with the support of the city and delegation members, we secured financing for the improvements.  The Commission took further steps to try to assure the financial accountability of the Auditorium with the establishment of a 504(c)3 foundation account with the Spartanburg County Foundation and the hiring of a development officer.

49.
References:


(a)
Dr. Sheila Breitweiser, President



S.C. School for the Deaf and the Blind



355 Cedar Springs Road



Spartanburg, SC 29302


(b)
Mr. Danny E. Parris



118 Battleground Road



Chesnee, SC 29323


(c)
Mr. Sam Hunter



721 Ministries



4 Seminole Drive



Greenville, SC 29605


(d)
Dr. Darryl Owings, Superintendent



Spartanburg County School District 6



1390 Cavalier Way



Roebuck, SC 29376

(e) Mr. Fred Williams, Senior Vice-President

National Bank of South Carolina

150 E. Henry Street

Spartanburg, SC 29306

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/J. Mark Hayes, II
Date: 3/9/07

Your Honor, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on the nine evaluative criteria and has included a survey of the bench and the bar, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of your previous screenings, a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election and no witnesses are present to testify.  Do you have a brief opening statement that you would like to share with us at this time?  

JUDGE HAYES:  Just briefly, Mr. Chairman.  I want to thank the Committee for the opportunity to provide you with a few brief comments.  First of all, Mr. Chairman, I feel compelled to -- I want to thank Jane Shuler and all of the staff that has worked through this process.  They have been very courteous and professional during this, what I would consider an arduous process, but they have made it very comfortable for me, that they should be commended for the work that they've done.  Mr. Chairman, I also want to thank the Committee for the opportunity to do that little essay.  That essay, I don't know whether y'all have it as part of the materials, but that essay gave me an opportunity to reflect upon what has shaped me as far as being a judge and also probably shaped me, to a great extent, as to the type of person I am from a professional standpoint.  And after a few days of going through trying to figure out what I was going to write, it occurred to me that I also need to, upon reflection, thank my dad for what he has done for me during my entire life.  

My dad is 76 years old.  He continues to work six days a week in his dry-cleaning, and he is constantly, during my childhood, during my adult life, even during my professional life, continues to be an inspiration to me as far as the type of worker that I am, the fact that I try to deal with people honestly when I am working with them.  He tries to always be an -- well, he is an example to me of personal integrity in doing his work.  And he also is, to me, an example and an inspiration of someone who wants to work diligently at his job.  My dad is not a lawyer.  He's never been, fortunately, knock on wood, he'll say never been in a court of law but once to serve on a jury.  But I still feel like that his type of work ethic and the type of person that he is, that I have been blessed to have that type of person as a father.  I'm very pleased that through this process, that comments that I've heard from the members of the bar seem to reflect that they have observed some of my dad's characteristics in me, and that has been very refreshing to me.  And to the Committee, I just want them to know that if I am honored and privileged to be one of the three that you allow to continue today, that I do not come in here today with any type of personal agenda.  But I do come in here today with a commitment to you, Mr. Chairman, and all the members of the Committee, that if I am subsequently selected to be on the Supreme Court, that I would only consider the record that is presented to me, I will consider the law that is presented to me, and I will do my utmost best to decide any case that comes in front of me fairly, after giving due-research to it without any fear or promise to any lawyer or litigant that might come before the Court, and I want to thank you for the opportunity to provide those promises.

CHAIRMAN RITCHIE:  Thank you, your Honor.  I'm going to turn you over now to Ms. Coombs for further questioning.

JUDGE HAYES:  All right.

MS. COOMBS:  Good morning, Judge Hayes.

JUDGE HAYES:  Good morning.

MS. COOMBS:  Mr. Chairman and Members of the Commission, I have a few procedural matters I'd like to take care of.  Judge Hayes provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks today.  I have no concern with the statement and, with the Commission's approval, I would ask that those questions be waived in this public hearing today and that the statement be entered into the public record.

CHAIRMAN RITCHIE:  Without objection, it will be done so at this point in the transcript.

MS. COOMBS:  And as Judge Hayes just noted, we have a copy of his personal life experiences statement in your notebook, as well.  Also, I'd like to note for the record that based on the testimony contained in Judge Hayes' PDQ, which was introduced a moment ago, that Judge Hayes meets the statutory requirements for this position regarding age, residence, and years of practice.

Q.  Judge Hayes, why do you want to be a Supreme Court justice?  

A.  Thank you for that question, because that is a question that I have given a lot of prayer and thought to.  I've been asked by numerous members of the bar as to why do you want to be on the Supreme Court.  And my answer has been consistently that I feel that the Supreme Court is a place of honor, as far as the rule of law is concerned.  That any member who serves on the Supreme Court needs to be willing to work hard at the job.  They need to conduct  themselves -- you know, everybody that has, my understanding is, everybody that's screened out so far or has been through the process probably has the sufficient legal ability to do the analytical work that is required of them as a member of the Supreme Court.  But I think that being on the Supreme Court, you are held to a much higher standard than just simply being, you know, competent and capable of doing the job.  And I feel like that what I bring to the table, as far as being on the Supreme Court, is that, according to the scores that I've seen from the lawyer evaluations, I bring integrity, I bring fairness to the job, and I also bring a commitment to wanting to see that it's done properly, both when I'm on the bench and also outside of the bench.  The first canon of judicial ethics allows or dictates that the members of the Judiciary should conduct themselves, both professionally and privately, in a manner that is above reproach.  You're supposed to avoid the appearance of -- you're supposed to avoid improprieties as well as avoid the appearance of improprieties.  And I believe that, you know, the best member of the Supreme Court is going to be one that it is going to instill confidence in the general public and I feel like that I'm extremely qualified in those areas.  

Q.  Would you please explain to the Commission how you feel that your legal and professional experience thus far will help you be an effective Supreme Court justice?  

A.  All right.  The way that I come to sit here in front of you today is that I come with an 18-year experience in private practice.  I am very proud of the private practice experience that I've had.  It was an eclectic practice, to say the least.  I did some, you know, I appeared in all spectrums of court, both Federal and State, Probate, Family Court, Common Pleas, and General Sessions as frequently as we find that circumstances dictate your life more than you are able to dictate the circumstances of your life.  And I was able to, very early on, be given an opportunity to have some very challenging cases, some very complex cases.  In my private practice, I was very fortunate that, early on, I was able to handle some -- I represented some School District clients.  Those are public entities.  That's where the role of a lawyer is more than just being an advocate for that particular client.  That School District lawyer also has to be an advocate for the general public, as well.  

I was given an opportunity to be the main legal counsel in a very racially-sensitive case that received national attention.  We had Newsweek, Time Magazine, The New York Times.  We had national television converge on one of my client's campuses and my client looked to me and they said, you're in charge, tell us what to do.  I was probably, I think, 30 or 31 years old at that time and I was the lead counsel on a national -- on a case that received national attention.  And all I knew to do was try to apply the rule of law to that case.  I researched some issues that I thought were pretty abstract at the time.  They were called constitutional issues, to where I had to actually put into play how you -- you know, where the pavement meets the road, I had to put into play the law that applies to constitutional provision.  And by the time that the case was concluded, because we had a massive walk-out of students, we had organizations like the NAACP, the national office, coming in.  We had members of the Justice Department from Washington coming in, worried about whether or not we were going to have a community that was going to be in disruption and unrest, whether or not we were going to have violence in our community.  And by the end of the day with the rule of law that I applied to that case, we were able to convince those students that had walked out, and their parents, that you need to come back into school and you need to engage the legal process and allow the legal process interned within the school to operate.  By the time that the case concluded, we were able to avoid any type of violence.  We were able to get the students back in the class and we were able to, from a legal standpoint, from a lawsuit that was filed, we brought in our insurance company.  And I believe our insurance company simply concluded the matter by paying some relatively -- you know, this is important considering the size of the case -- some relatively insignificant attorney's fees.  

I think, to this day, you know, that case is going to stand, as far as my legal career is concerned, as one of the highlights.  I bring that type of work to the bench and to the Supreme Court.  I also bring to the Supreme Court, and I feel it's even more significant for a Supreme Court justice, is that I've had the distinct privilege in my private career to also represent not only the powerful and the privileged, but I've also had the opportunity to represent people that you will not read about in The New York Times or on the front of a newspaper.  I have had the opportunity, and one of the answers to one of the questions was, please tell us your significant cases that you did during your private practice.  I had the opportunity to represent an individual by the name of Virginia Surrett.  Ms. Surrett was an uneducated, poor lady, who happened to know my father in Chesney, South Carolina, who had been involved in an automobile accident.  When I first saw her, she was in her single-wide mobile home and I don't think she had any power at the time, and she was laying in her bed.  And, basically, the home, it was less than what probably we live in.  At the time, she was very frustrated with her situation in life and also with the legal system because she felt like that nobody could do anything for her.  

By the time that we had finished the case, I took what looked to be maybe a simple automobile accident case, which, of course, the automobile insurance company was not coming up to the plate to try to help her out, to make it into a workers' compensation case that everybody said, you can't win because there are too many exceptions to finding compensation for her. When we ended the case, not only that I was able to be successful for her legally, to be able to help her get medical care, to be able to get the benefits that she needed to help her sustain her existence until she was able to get back on her feet, but I was also very pleased to hear her have finally say something positive about the rule of law and the legal system.  I believe that, as far as a Supreme Court justice, you never need to lose sight of the fact that when you're making the decisions that you make, you're applying the rule of law.  You apply them not only for the powerful and the privileged, but you also apply them for those that society would consider the underprivileged, as well.  That's a long answer to your question, but I bring perspective from a private practice standpoint of those cases.  As far as my time on the bench, I was very honored when the General Assembly sought to make me a Circuit Court judge.  And I believe that it will be reflected in the package of information, I've used my time on the bench in a way, not only that I feel like as being reflected by the lawyers that the questions have been asked to where I feel like I'm competent intellectually, I'm diligent, I'm courteous to the attorneys, but I try to conduct myself in a manner that fosters competence in the judicial system.  But I believe that, also, my extra judicial activities, as well, should be reflective of the type of person that I would like to be on the Supreme Court.  

I believe that the Supreme Court requires justices that recognize that we're at somewhat of a crossroads as far as the Supreme Court is concerned.  The issues that are going to face the Supreme Court, not only legal issues, but the Supreme Court is going to have to continue to address issues like proper case management, they're going to have to address and continue to explore issues such as alternative dispute resolution.  Those are still areas that are relatively new for the Supreme Court.  Also, the Supreme Court is going to have to take a look at alternative forms of court, such as mental health courts and drug courts.  The Supreme Court needs to be, and the members of the Supreme Court, need to be able to be leaders on those issues and they need to be able to guide the state.  As far as my extra judicial curricular activities, I have tried to make myself available to groups that would like to have a judge come and speak to them on legal issues.  I've tried to make it across the spectrum from the Budget & Control Board's meetings, as well as the Claims Association meeting for the workers' comp and also for the Solicitors' Association.  I've also been very fortunate, I was selected early on to be the state representative to the National Trial Judges conference, a division of the American Bar Association.  And after our last meeting, I was very fortunate and honored that Judge Williams from Missouri, that would be from Maryland, was able to select me as the national Vice Chair in charge of the Judicial Independence Committee.  

Q.  Is there a single substantive area of law in which you are weak?  And if there is, how would you compensate for that weakness?

A.  Substantive law as -- every day on the bench, I run into an area of law where I feel very weak.  I have probably -- you know, if you draw a circle of all the knowledge of all the law, I probably have a dot in that big circle of the law.  I think, you know, the law is a very -- you know, it's an encompassing animal.  I think if anyone tells you that they are smart enough to know all of the law in a particular area, much less all of the law in all areas, that they're being disingenuous with you.  One of the criticisms or one of the concerns when I took the bench as a Circuit Court judge was that I lacked the ability to -- I didn't have much experience in the area of criminal law.  I think that, very quickly, I have acclimated myself to the area of criminal law.  Primarily, that is what I do as a Circuit Court judge for the last 18 months, and a year before that, or another 12 months, I served as the Administrative Judge in charge of the criminal court system in Spartanburg County.

We have moved.  I had my law clerk -- I keep an actual notebook on every criminal plea case that comes in front of me.  I don't know why I started it.  It was recommended by Judge Miller from Greenville.  But every criminal case, I have a sheet of anybody that's ever been in front of me.  I had my law clerk to -- I asked her, I said, well, take a look at those books and see about how many cases do I do on an average.  Because I was hearing that I was working pretty hard.  And in a time frame, she looked at about five months, I had covered between 1400 to 2,000 different criminal cases on the docket either to plead or through trial.  
I was very pleased that the most recent bar survey from the attorneys seemed -- the vast majority of the attorneys gave me very high ratings as far as my legal ability in the area of criminal law.  So I feel like that what I did to compensate for that is, I knew that I had to work extra hard to study both the rules, as far as the case laws that apply for a particular area.  Some things I'm doing now, class action suits, I've been very fortunate that Judge Young from Charleston saw fit to assign me a complex litigation matter that involves a class action suit from 2-C that they're trying to enforce here in South Carolina.  I'd never done a class action suit before as a judge and never participated in one as a private lawyer.  So one of the first things I did is, I had to research the issues that were involved in class action suits, and I also had to depend on the lawyers that came in front of me.  Out of respect for them and also out of a need for wanting to make the right decision, I read the briefs that are presented to me, I try to read the cases that are presented to me, and I try to make decisions as best I can based on what's given to me. 

Q.  Is there any area of the law that you bring to the bench that you believe is an asset or a strength?

A.  Well, I'd have to -- probably strength of an area that probably I'm more familiar with is going to be the education-type of issues.  Education is not unlike a lot of the other issues.  A lot of the other areas of law, a lot of them cross over.  In education areas, we dealt with criminal issues, we dealt with contractual issues, we dealt with property issues, we dealt with property issues, we dealt with constitutional issues.  You're going to run into those same types of nuances in any area of the law that you're going to apply it.  But I'd have to say probably where I -- you know, if I had a strong point for what I bring to the bench, it's just going to be in the educational area.

Q.  Are there any areas that you feel you would need to additionally prepare for, and how would you prepare?  

A.  Any areas I would additionally need to prepare for?  I'm going to have to answer that as no.  Because what I -- I've had the privilege of being called upon to sit with the Supreme Court at least four times, and also had the privilege of writing at least one opinion while I was on the Supreme Court.  What I did to prepare for those cases is what I envisioned that I would do in preparing for any case.  They're going to provide you -- well, y'all are very fortunate to provide the Supreme Court with a staff of lawyers as well as law clerks.  Those law clerks provide briefs and bench memos to the judges.  The litigants come in to court and they provide briefs on both sides, as well as the briefs are usually great works of legal analysis.  And I've found that, even in an area that you know nothing about, an area of the law that is foreign to you and is cold to you, if you will get in there and you will read the briefs, you will understand the issues that are presented, you will take a look at the record to understand the facts that are presented to you, and you actually do the research and depend on the staff that you have, then you can adequately do a great job at addressing the legal issues that are presented to you.  

Q.  When do you believe that it would be appropriate to write a concurrent or a dissenting opinion?  Or when is it dangerous to write a concurrent or a dissenting opinion?

A.  Well, you would write those opinions when you disagree with the majority's opinion.  A concurrent opinion would be that you saw that the majority, in fact, made the right decision, the outcome was correct, but they took a road or they went into a direction that you felt like was not proper or that you saw in that analysis that, potentially, the road that they took or the map that they used to get there could lead you into problem areas with other, in other areas of law or future questions that might come before the Court.  You'd definitely write a dissent from the majority's opinion if you felt that you disagreed with the decision that was made, as well as -- and that naturally would imply that you also disagreed with the path that was taken to get there.  

Q.  And are there any dangers to writing a concurrent or dissenting opinion?

A.  Well, you'd get criticized by the majority.  I know that's one of the dangers.  I'm going to have to say no.  And the reason I will say no is because I was reading an article in preparing to come down here and it was by a judge who was given an award by some international group.  You know, it was not an American judge, but he was given an award for his role as a member of the Judiciary.  And he said that one of the -- there's two things that a judge -- two characteristics that a judge has to maintain for himself.  And that is, he's got to maintain a humility about himself to recognize that you have to listen to the other judges that are on the Court with you, but you also have to maintain your own intellectual integrity.  And so if put into a situation to where I felt like that my intellectual integrity is being compromised by a position that was taken by the majority, either through the ultimate decision or whether it was through the path or method that they took to get there, I would hope -- I feel like that my intellectual integrity would dictate that I would have to express my opinions in that.  

Q.  What managerial skills would you bring to the Court?

A.  Seeing how that we're presently trying to manage a docket that probably has into the thousands of outstanding warrants, that we're being -- and we're being presently -- a couple of years ago, I met with the solicitor and brought the public defender in, and we are not one of the counties that's designated by the Chief Justices as being experimental as far as differential case management is concerned.  Well, with their cooperation and their participation, both the chief public defender and the chief solicitor, we had a meeting with the Chief Justice.  And we came down and through consensus of both sides, we were able to convince the Chief Justice to sign a differential case management for Spartanburg County.  The management skills I saw, you asked about management skills, is that I do not believe that a good manager is one that necessarily leads from a dictatorial position of, it's my way or no way.  I like to lead from a position of consensus.  I believe that we're making some progress with that type of management where I have both the defense and the state at the table, understanding that we have an issue that needs to be addressed, and it's the management problem with the criminal docket and that we're able to come to -- you know, we were able to get together and come to a consensus on how we wanted to do a differential case management.  So I feel like that my leadership skills, as far as management is concerned, is never going to be one to where I become bigger than the office.  The office will always be bigger than me.  As far as me as an individual, I intend to lead through a consensus and not through some type of mandate alone.  

Q.  With respect to a mentoring process for new judges on the court, how would you mentor a new judge?

A.  Hopefully, the same that I was able to be mentored.  I had the very fortunate experience that when I took the bench, I was assigned to Henry Floyd for two weeks and also to Jim Johnson.  Both of those gentlemen I consider extraordinary judges.  Probably, they have gotten more about being a judge than what I will ever know.  But both of those gentlemen took time to have interest in me as an individual, to talk to me, to let me actually sit physically underneath their wing when we were on the bench.  I think that I hope to model my ability to mentor other judges in the same way.  One program that I'm working on, as far as mentoring is concerned, is through this committee on judicial independence.  And we're trying to also establish a way that we can also bring in high school students so that we can mentor them and teach them the way that a judiciary functions, as well.

Q.  Do you believe the changes made to the South Carolina's judicial selection process in the last decade have brought benefits and have you noticed any differences in the Judiciary's level of independence, impartiality or competence brought on by such changes?

A.  Well, my last ten years I've joined the bench, and I would say that I hope the competency level of the Judiciary has increased, my experience with members of the Judiciary, I believe that there is more today a sense of understanding that when we do our job, we need to do it respectfully, both of litigants and also of the lawyers.  And I hope that that comes from a standpoint of us knowing that the best judicial system is going to be one that has a level of public confidence in the way that judges conduct themselves.  I am -- again, I am blessed that, early on, I was selected to be a representative to a national committee that involves judges.  And in it, I've also attended the National Judicial College and had exposure to judges from other states.  And these are trial judges, judges that are similar to me.  These are not appellate judges.  And in discussion with the other judges, naturally, you're going to talk about, well, how were you selected and what did you have to go through to get your job, or how long have you had your job.  And in these discussions that we have, I'm pretty much hearing from across the country that South Carolina, even though it may have its faults in the way that it selects its judges, that's still the way that we select our judges is an envy across the country because we do avoid a lot of the potential pitfalls that other states may have.  Just the idea that I'm going to have somebody sitting in front of me and in November, you know, I've got to run for re-election.  And if this person, all of a sudden, I have a campaign contribution sitting in my campaign account.  I think it's a big plus to us and it takes a huge monkey off our back if we don't have to sit there and allow that thought to even enter in our mind or in our processes of making a decision.  I just think it's a big plus.  I hope that answers your question.  

Q.  Currently, the South Carolina Constitution requires the Judiciary to be self-regulating and to address concerns of judicial misconduct through its own Commission on judicial conduct.  Do you believe these measures are adequate to assure public confidence in the judicial system?  And what, if any, steps do you believe can be taken to continue to foster public trust?

A.  All right.  Now, your question goes to a member of the Judiciary who has done something, that that conduct is then regulated by that Committee; is that correct?  Do I understand your question correctly?

Q.  It's with respect to the Judiciary being self-regulating.

A.  Right.

Q.  And the issues of concern going through the Commission on Judicial conduct, and do you believe those measures are adequate to assure public confidence in the Judicial system.  And what, if any, steps do you believe should be taken to continue to foster public trust in the Judicial system.  

A.  I see your questions from two points.  First, the process, the system.  Yes, I believe the system that is in place is sufficient to foster public confidence.  Do I believe that there are areas of improvement?  That's the second part of your question.  Yes, I do.  The way that I believe public confidence could be enhanced in the role of the Judiciary and the function of the Judiciary and for them to be assured that you have members of the Judiciary that abide both by the spirit of the law, as well as the rule of the law, is going to be -- at some point, we have got to have more public exposure and discussion of the role of the Judiciary.  You know, we are told through -- and it's a balancing act, because we're told through our rules of ethics and our canons of conduct that, you know, you've got to not engage in public debate.  You are not a politician and you don't set public policy.  

You will be -- and I'll borrow the phrase from John Roberts, you know, you're the umpire, you're not the ball player.  But in the role of the umpire, though, I think it's important for the public to have enough confidence that you've got somebody in there calling those balls and calling those strikes who actually is going to do the job properly.  And I think if we had, one idea is that if we had more exposure from a public standpoint and from a media standpoint and allow them to see how the rules of discipline operate and that judges are held and should be held to a higher standard, I think the public's confidence can only be enhanced by that.  

Q.  Judge Hayes, would you please tell members of the Commission what you think is the appropriate demeanor for a judge?  

A.  Not easy to anger, one that is thoughtful.  And I'm assuming that you mean on the bench.  Because there is both the public conduct and the private conduct of a judge, and I think both of them are very important to a member of the Judiciary.  I think in my PDQ, I've listed that I -- I've tried to abide by the old adage that an old partner told me, whom the Gods destroy, they first make angry. I do not believe that anger is ever a proper emotion to demonstrate on the bench.  Judge Floyd, Judge Johnson, they both told me in separate conservations, if you ever feel as if you're getting mad and you're sitting on the bench, put an end to it right there and step down.  Because anger is never appropriate from the bench and any decision you make should not be governed by emotion, even if it's just a decision on how you're going to rule or whether or not you're going to allow the admissibility of a piece of evidence.  Your question in the PDQ asked about sternness.  Yes, there is a role for sternness from the bench from a judge.  But sternness and anger, to me, are two complete different things.  So I think proper role demeanor from a judge from the bench is going to be thoughtful and patient and respectful to all of the lawyers and the litigants.  

Q.  Judge Hayes, how would you respond to any criticism that you are unduly liberal and biased to the plaintiff's case and the circumstances?

A.  I would -- well, if that were the criticism, I would challenge that criticism.  I would point to the, again, the most recent bar survey of lawyers.  And, again, this is a survey that was done outside of this process that led us to today and that the -- I think my scores are in as far as integrity, as far as not showing bias and prejudice towards either litigants or the lawyers, both plaintiffs and defendants, that my scores are in the high 80s into the 90s.  I think I even received -- I think my score is 98 percent on the fact that I do not show partiality when it comes to gender, race, and some of the other criteria that they had placed in that question.  So I would challenge that conclusion and I would ask them to take a look -- you know, to actually come to court and let's see how I do conduct my proceedings.  I'd also point out that I cannot remember in my judicial career that I have ever invaded the providence of a jury in a civil case.  I have a lot of respect for the role of a jury, and even though I might disagree with them in the ultimate decision that they make, if the lawyers have presented their case, facts that make it to that jury and the jury decides either for the plaintiff or the defendant, I would find it extremely difficult to invade the area of a jury.  

Q.  Judge Hayes, have you sought or received a pledge of any legislator prior to today?

A.  I have not.  

Q.  And have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?  

A.  I have not.  

Q.  Have you asked any third-parties to contact Members of the General Assembly on your behalf?  

A.  I have not.

Q.  Have you contacted any members of this Commission?

A.  No, ma'am.

Q.  Do you understand the 48-hour rule?

A.  Yes, ma'am.  

Q.  And would you please state that in your own words?  

A.  From the issuance of the draft report of the Committee, I have -- for that 48 hours after the issuance of the draft, I cannot seek any pledges, direct or indirect, from any member of the General Assembly.  Now, the way it's been explained to me is that the draft report may actually, or that 48-hour window may actually be expanded to be a larger period of time.  So I understand that, you know, the rule is the 48-hour, that the rule will probably be a longer period of time from the issuance of the draft report till the time of when I can actually seek commitments from the Members of the General Assembly.  

MS. COOMBS:  I would note, Mr. Chairman and Members of the Commission, that the Upstate Citizens Committee, in its report to the Commission, reported that Judge Hayes is well qualified for the position he seeks and meets the qualifications as set forth in the evaluative criteria.  And, Mr. Chairman, without objection, I would ask that the Upstate Citizens Committee report be entered into the record.

CHAIRMAN RITCHIE:  It will be done so at this time in the record.

MS. COOMBS:  And I would also note for the record that any concerns raised during the investigation regarding Judge Hayes were incorporated into the questioning of Judge Hayes today.  Mr. Chairman, I have no further questions.

CHAIRMAN RITCHIE:  Thank you, so much.  Does anyone have any questions for Judge Hayes?

REP. F. Smith:  I just have one comment, that's all.  I was thinking about the question about the dissenting opinions.  There were two great dissenters, I think, in American history, and there are probably others.  But Harlem in the Plexy case which became the majority opinion in Brown, which is one of the reasons I'm probably sitting here.  And the other one was Justice Holmes who struck down substitute due process where the Court was actually legislating from the bench and was doing whatever he wanted to do.  So I think dissenting is a great American tradition on the Judiciary and it should not be discouraged by the Legislature or even the Executive branch, and judges ought to have the opportunity to express themselves in that regard.  Thank you, very much.

CHAIRMAN RITCHIE:  Anyone else?  The Senator from Georgetown.  

SEN. CLEARY:  You know, Representative Smith said something in the respect of legislating from the bench.  Do you have any opinions on that?  If you see a right or a wrong being done, do you feel like it is judicial to legislate from the bench?  

JUDGE HAYES:  Legislate from the bench, no.  No, sir, I don't.  It would be hard for me to -- I mean, I can come up with a hypothetical in areas on how to correct a right or a wrong without engaging in legislation, but I do not feel that it is the role of a member of the Judiciary to engage in legislation. I think that the Supreme Court, at least, even recently, recognizes or consistently recognizes that, you know, at least under South Carolina Constitution, the powers of the General Assembly are great and they're vast, and if the Constitution of South Carolina does not provide for some type of restriction on the powers of the General Assembly, then the General Assembly are considered to have those powers.  

That's probably different from the way that the Federal Constitution, the United States Supreme Court functions the way they interpret the United States Constitution.  But I believe that our Supreme Court has been pretty consistent in the way that they view the powers of the General Assembly.  So I would not view -- I do not view kindly the Court's or my role in trying to legislate from the bench.  One of the cases I've represented materials is a case that came locally from Spartanburg.  Politically, it was probably, you know, the wiser thing to do would have been for me to have made a different decision.  But I deferred to the actions of the local county and what they had done in that particular case that was presented to the Court.  And I didn't have to stretch very far, the law, to find that they had acted properly.  But I did find that they had acted properly.  But the other side of the issue, that I very well could have ruled against the county, would never have made it to appeal.  It would have been like a stub of the toe to the county because all they would have had to do is redo it.  But I felt like that, given my role as a judge, that I needed to give great deference to the difficult decisions that that legislative body had to make.  I found the rule of law to apply to that case was proper to decide under the facts favored the county and I did.  Subsequently, it did go to appeal and the Supreme Court agreed with me.

CHAIRMAN RITCHIE:  Any other questions?  Your Honor, thank you.  This concludes this portion of the process.  As you know, the record will stay open until the publishing of the report in case we need to call you back for any purpose.  And you understand the 48-hour rule and we encourage you to pay attention to that.  We thank you for your service and thank you for offering for this seat, and we'll stand adjourned on your nomination at this point.  

JUDGE HAYES:  Thank you.

CHAIRMAN RITCHIE:  As requested, Members, we'll have a five minute recess and then a quick Executive Session upon return.  

(Recess from 11:25 a.m. to 11:31 a.m.)

(Executive Session 11:35 a.m.)

HONORABLE A. EUGENE MOREHEAD, III at 11:37 a.m.

CHAIRMAN RITCHIE:  Ladies and gentlemen of the Commission, before you is the Honorable A. Eugene Morehead, III.  He's offering for Supreme Court, Seat 5.  Your Honor, would you please raise your right hand.  Do you swear to tell the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE MOREHEAD:  I will.

CHAIRMAN RITCHIE:  Your Honor, have you had an opportunity to review your personal data questionnaire?  

JUDGE MOREHEAD:  I did.  

CHAIRMAN RITCHIE:  Is it accurate?  

JUDGE MOREHEAD:  Yes, sir.  

CHAIRMAN RITCHIE:  Do you need any amendments or updates to it?

JUDGE MOREHEAD:  Not to my knowledge.  

CHAIRMAN RITCHIE:  Do you object to us making it a part of your testimony at this time in the transcript?

JUDGE MOREHEAD:  No, sir.

CHAIRMAN RITCHIE:  Then it will be done at this point.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:


NAME:


Mr. Arthur Eugene Morehead, III (Gene)

BUSINESS ADDRESS:
City-County Complex, MSC-C 





Florence, South Carolina 29501


TELEPHONE NUMBER:
(office):  843-665-3008

2.
Date of Birth:  1946


Place of Birth:  Columbia, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Elaine Dempsey Morehead on March 1, 1969, in Orangeburg, South Carolina. Never divorced. Two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


Spent two years on active duty as an officer in the United States Army from June, 1968, through May, 1970, obtaining the rank of First Lieutenant.  Serial Number was social security number.  After active duty, spent four years in the Standby Reserve and received my Honorable Discharge on June 20, 1974.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel – 1964 to 1968 – BA in Political Science;


University of South Carolina School of Law – 1970 to 1973 – Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – 1973.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


College:  The Citadel, Charleston, South Carolina, from 1964 to 1968.

ACTIVITIES:  Vice-President of Junior and Senior Class – Senior Class Board of Directors – Delegate to Collegiate Council of United Nations – Delegate to South Carolina State Student Legislature, Secretary of State – Battalion Staff Athletic Officer – Block “C” Club – Lettered two years in football and baseball.

HONORS:  Round Table (Honorary Discussion Group) – Citadel Honor Society (Top 20%) – Dean’s List (3.0) – Gold Stars (3.6) – Honor Committee – Who’s Who in American Colleges and Universities – Distinguished Military Student – Senior Superlative, Best All Around – Superior Cadet Award – Public Speaking Award – Ft. Bragg Summer Camp Outstanding Cadet – Citadel Summer Camp for Boys Outstanding Counselor.

Law School:  University of South Carolina School of Law, Columbia, South Carolina, from 1970 to 1973

ACTIVITIES:  First, Second and Third year Representative, Legislative Council of Student Bar Association – Treasurer, Student Bar Association – American Bar Association, Law Student Division – Law Day Committee – Taught in Youth and Law Program.

HONORS:  Inducted into Order of Wig and Robe, graduated with a 3.386 GPA and a Class Rank of 17 out of 240.

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


Seminar for Chief Judges for Administrative 


Purposes in Family Court




02/15/07;


Family Law Seminar at South Carolina Bar Convention

01/26/07;


South Carolina Family Court Bench/Bar Conference


12/01/06;


National Judicial College Judges/Journalists Seminar


09/28/06;


Mandatory Alternative Dispute Resolution Training


09/08/06;


Annual Judicial Conference




08/23/06;


Mini Summit on Justice for Children




08/22/06;


Family Law Seminar at South Carolina Trial Lawyers Convention
08/03/06;


Annual Family Court Judges Conference



04/26/06;


Family Law Seminar at South Carolina Bar Convention

01/27/06;


Horry County Bar Association Family Court Seminar on


Procedure and Substantive Law





12/09/05;


South Carolina Family Court Bench/Bar Conference


12/02/05;


Annual South Carolina Solicitor’s Association Conference

09/25/05;


Annual Judicial Conference





08/24/05;


Family Law Seminar at South Carolina Trial Lawyers Convention
08/04/05;


Drug Court Planning Initiative





07/12/05;


Annual Family Court Judges Conference



04/27/05;


Drug Court Planning Initiative





03/02/05;


Family Law Seminar at South Carolina Bar Convention

01/21/05;


Seminar for Chief Administrative Family Court Judges

12/10/04;


Horry County Bar Association Family Court Seminar on


Procedure and Substantive Law





12/08/04;


South Carolina Family Court Bench/Bar Conference


12/03/04;


Annual Judicial Conference





08/19/04;


Family Law Seminar at South Carolina Trial Lawyers Convention
08/05/04;


Annual Family Court Judges Conference



04/28/04;


Family Law Seminar at South Carolina Bar Convention

01/23/04;


South Carolina Family Court Bench/Bar Conference


12/05/03;


Annual South Carolina Solicitor’s Association Conference

09/28/03;


Annual Judicial Conference





08/21/03;


Family Law Seminar at South Carolina Trial Lawyers Convention
08/07/03;


Annual Family Court Judges Conference



04/30/03;


Family Law Seminar at South Carolina Bar Convention

01/24/03;


South Carolina Family Court Bench/Bar Conference


12/06/02;


Annual Judicial Conference





08/22/02;


Family Law Seminar at South Carolina Trial Lawyers Convention
08/01/02;


Annual Family Court Judges Conference



05/01/02;


Family Law Seminar at South Carolina Bar Convention

01/25/02.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

(a)
From 1976 to 1983, taught Business Law as an instructor at Francis Marion University;

(b)
In November, 1991, organized a Family Law Seminar for the South Carolina Bar which dealt with such issues as financial declarations, bankruptcy, judicial ethics, judicial temperament, properly handling criminal actions, abuse and neglect actions along with a legislative and case law update.  Additionally served as moderator of the seminar;

(c)
In March, 1992, served on the seminar faculty for a Bar Association Continuing Legal Education Seminar discussing the topic of How to Properly Handle a Temporary Hearing;

(d)
In August, 1992, served as a guest lecturer at the National Child Support Enforcement Association’s Convention in Orlando, Florida, and discussed issues with properly setting child support under newly structured guidelines and, more particularly, handling the deviations when dealing with multiple families, under employed parents, negotiated agreements and extraordinary expenses;

(e)
In August, 1994, spoke at the South Carolina Trial Lawyers Convention on How to Better Prepare Young Lawyers for Trial Litigation in Family Court;

(f)
In October, 1994, spoke at a 2-day seminar at the South Carolina Solicitor’s Association Annual Conference which dealt with Family Court prosecutors handling detention and waiver hearings;

(g)
In May, 1995, served on the seminar faculty for the Bar Association Continuing Legal Education Seminar dealing with Child Abuse and Neglect Cases and presented a topic pertaining to effective advocacy, civility and professionalism – A View From the Bench;

(h)
In August, 1997, at the request of Court Administration, spoke at the Annual Judicial Conference on the Rules dealing with Alternative Dispute Resolution as they pertained to Family Court and also spoke to the Family Court Judges on how to prepare proper temporary orders;

(i)
In December, 1997, served on the seminar faculty for the Bar Association’s Continuing Legal Education Seminar discussing Pet Peeves regarding Family Court Practitioners and Family Court Judges as collected by a survey from the Bench and Bar;

(j)
In May, 1998, spoke at the Annual Family Court Judges Conference on How to Properly Handle Pro Se Cases;

(k)
In May, 1999, spoke at the Annual Family Court Judges Conference on How to Properly Handle Pre-Trial Matters and Detention Hearings;

(l)
In May, 2000, organized the entire educational component of the Annual Family Court Judges Conference which dealt with a round table discussion of frequent problems that arise in Family Court and other interesting areas dealing with How to Properly Utilize Your Computer, Judicial Standards and Ethics, and a presentation from the Youth Law Center in Washington, DC, along with a Legislative Update;

(m)
In June, 2000, spoke at the South Carolina Annual Bar Convention dealing with Alternative Dispute Resolution – Mediation in Family Court;

(n)
In May, 2001, spoke at the Family Court Judges Conference on Pertinent Evidentiary Problems Family Court Judges Encounter;

(o)
In December, 2001, spoke at the Family Court Bench/Bar Conference sponsored by the South Carolina Bar Association dealing with Proper Etiquette and Manners in the Courtroom;

(p)
In May, 2002, was again asked to organize the entire educational component at the Annual Family Court Judges Conference which dealt with alimony, a Legislative Update, when to order psychological as compared to psychiatric examinations for juveniles, and how to properly deal with Solicitors in criminal cases;

(q)
In May, 2003, again organized the entire educational component at the Annual Family Court Judges Conference which dealt with custody, DSS Abuse and Neglect cases, sealing records, Guardian ad Litem statute, juveniles, Legislative Update, appellate court decisions and computer generated Family Court forms;

(r)
In September, 2003, spoke at the South Carolina Solicitor’s Association’s Annual Conference to all of the prosecutors who come into Family Court;

(s)
In April, 2004, again asked to organize the entire educational component at the Annual Family Court Judges Conference which dealt with juvenile justice and the restorative justice program, how to handle complicated financial issues in Family Court, Legislative Update and typical problems a Family Court Judge deals with in the courtroom on a daily basis;

(t)
In April, 2005, again asked to organize the entire educational component at the Annual Family Court Judges Conference which dealt with appellate court decisions, handling pre-trial discovery, changing the default rules and the administrative strike rule, how to better handle pro se litigants, a Legislative Update dealing with the statewide Guardian ad Litem program, and tips on safety and security in the courtroom;

(u)
In September, 2005, spoke at the South Carolina Solicitor’s Association’s Annual Conference on a specific topic of waiver hearings and had a roundtable discussion with the juvenile prosecutors;

(v)
In December, 2005, served on the seminar faculty for the Bar Association’s Continuing Legal Education Seminar speaking specifically on proper enforcement of Court orders;

(w)
In April, 2006, again asked to organize the entire educational component at the Annual Family Court Judges Conference which dealt with how to properly work with pro se litigants, the Guardian ad Litem statute, juvenile issues, how to better handle temporary hearings, Abuse and Neglect cases, adoptions, the benefits of mediation, the wrong and right wording for Domestic Abuse orders, a Legislative Update and better awareness of the methamphetamine problem;

(x)
In February, 2007, organized a seminar for the Chief Administrative Judges for Family Court in the Sixteen Judicial Circuits discussing their responsibilities;

(y)
Presently organizing the educational component for the Annual Family Court Judges Conference scheduled to be held in April, 2007, and also in charge of and organizing the entire three-day school for the new Family Court Judges recently elected to be held in July, 2007.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court – 1973;


United States District Court for the District of South Carolina – 1973;


United States Court of Appeals for the Fourth Judicial Circuit – 1974.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Joined the Law Firm of Nelson, Mullins, Grier & Scarborough in Columbia, South Carolina, as an Associate in 1973 and remained there for three years practicing in all courts in this state with a general focus on defense litigation surrounding personal and property injuries, products liability and Worker’s Compensation.

In 1976 moved to Florence, South Carolina, and became a Partner in the Law Firm of Swearingen and Morehead, remaining there until June, 1985.  Had a general practice doing both plaintiff’s and defense litigation in state Civil Court, Federal Court and Family Court.

Was elected a Family Court Judge for the Twelfth Judicial Circuit on April10, 1985, and began serving on June19, 1985.  Served continuously until Chief Justice Ernest Finney appointed me to serve on the Court of Appeals after Chief Judge William Howell retired until his successor was elected.  Served from January, 2000, until July 1, 2000, and then returned to the Family Court Bench.  Also in March, 2003, due to the illness of Judge Carol Connor, Chief Justice Jean Toal appointed me to serve on the Court of Appeals for a one-month term.

15. What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Unknown.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
5 to 10 times per year;


(b)
state:

150 to 175 times per year;


(c)
other:

15 to 20 times per year.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

35%;


(b)
criminal:
10%;


(c)
domestic:
40%;


(d)
other:

15%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:  

30 to 35%;


(b)
non-jury:  
65 to 70%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  In 95% of cases tried, I was sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


It has been twenty-two years since I practiced law so I am enclosing five cases which were authored by me while sitting on the Court of Appeals in 2002.  These are published Opinions which are attached to this application in order to review content and writing style.


(a)
Falk v. Sadler, 341 S.C. 281, 533 S.E.2d 350 (S.C.App. 2000).  This case dealt with the liability of a Guardian ad Litem in a Family Court setting immediately prior to the new statute which was subsequently passed by the Legislature.  The decision stood for the proposition that a Guardian ad Litem, even though having quasi judicial immunity, could be individually liable if acting outside the scope of authority;


(b)
deBondt v. Carlton Motorcars, Inc., 342 S.C. 254, 536 S.E.2d 399 (S.C.App. 2000).  The case is significant and unusual in that it examines the regulations under the Manufacturers,  Distributors and Dealers Act along with the Unfair Trade Practices Act.  It gives a good discussion on fraud and misrepresentation along with specific performance.  It further points out the problem with hearing summary judgment motions by two different judges at different times – one judge concluding that the co-defendant was responsible with the other judge, likewise, finding that the opposite co-defendant was responsible;


(c)
Richardson v. City of Columbia, 340 S.C. 515, 532 S.E.2d 10 (S.C.App. 2000).  A good analysis of how the South Carolina Tort Claims Act and the South Carolina Recreational Use statute can be reconciled where both could be applicable in certain situations.  The case further analyzes liability under the Tort Claims Act discussing defect, actual notice and failure to correct;


(d)
Davis v. Traylor, 340 S.C. 150, 530 S.E.2d 385 (S.C.App. 2000).  The importance of this case surrounded the use of demonstrative evidence in the setting of an abuse of discretion standard for reversal;


(e)
Hubbard v. Taylor, 339 S.C. 583, 529 S.E.2d 549 (S.C. App. 2000).  A good, basic torts case on the issue of negligence, proximate cause and foreseeability.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


Again, it has been twenty-two years since I practiced law; but while in active practice, I did handle appellate work.  The last two reported cases are Gibson v. Florence Country Club, 282 S.C. 384, 318 S.E.2d 365 (1984) and Mutual Savings and Loan Association v. McKenzie, 274 S.C. 630, 266 S.E.2d 423 (1980).  Since this is a position for appellate work, in addition to the five published cases attached above in paragraph 19, I am enclosing five additional Opinions which were authored but unpublished.


(a)
Spartanburg National Bank v. DTF, Inc.;


(b)
Sanders v. Wal-Mart Cities Stores;


(c)
Charles H. Smith v. Town of Ridgeland;


(d)
Joyce Lynn K. McDowell v. F.L. McDowell;


(e)
Wilton T. Kay v. South Carolina Farm Bureau Mutual Insurance Company.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

Attached are five criminal cases that I authored while sitting on the Court of Appeals and which have been published.


(a)
State v. Benjamin, 341 S.C. 160, 533 S.E.2d 606 (S.C. App. 2000).  This case deals with the interpretation of the habitual offender statute;


(b)
State v. Dinkins, 339 S.C. 597, 529 S.E.2d 557 (S.C. App. 2000).  This case was affirmed by the Supreme Court at 345 S.C. 412, 548 S.E.2d 217 (2001).  See attached;


(c)
State v. Thomason, 341 S.C. 524, 534 S.E.2d 708 (S.C. App. 2000).  Deals with a double jeopardy claim on a guilty plea;


(d)
In the Interest of Robert R., 340 S.C. 242, 531 S.E.2d 301 (S.C. App. 2000).   Deals with the standard South Carolina has adopted on the admissibility of scientific evidence and what steps the Court must take in determining that determination;


(e)
State v. Muldrow, 340 S.C. 450, 531 S.E.2d 541 (S.C. App. 2000).  This is a case in which I dissented with the majority’s interpretation of armed robbery under our statute.  It was appealed to the Supreme Court with the Supreme Court reversing the majority and agreeing with my dissent.  See, State v. Muldrow, 348 S.C. 264, 559 S.E.2d 847 (2002) attached.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Elected Family Court Judge for the Twelfth Judicial Circuit, Seat #2, on April 10, 1985, and began holding Court on June 19, 1985.  Have served continuously since that date.


Upon retirement of Chief Judge William Howell from the Court of Appeals, Chief Justice Ernest Finney appointed me to serve on the Court of Appeals from January 2000 through June 2000.  Also in March, 2003, due to the illness of Judge Carol Connor, Chief Justice Jean Toal appointed me to serve on the Court of Appeals for a one-month term.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


See 19, 20 and 21 above with attachments.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


Previously served as a Commissioner of Elections for the City of Florence.  Was appointed in November, 1983, but resigned in 1985 after being elected Family Court Judge.  Filing not required.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


In the fall of 2002, was a candidate for Seat #6 on the South Carolina Court of Appeals.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


(a)
Singletary vs. Firimonte, et al., 00-CV-2241.


(b)
Singletary vs. Firimonte, et al., 00-CV-3916.


It appears that two federal court actions dealt with the same individual who is in prison and undoubtedly filed a Federal Civil Rights Violation Action against the Department of Social Services, several Family Court Judges and caseworkers with the Department of Social Services.  Both cases were summarily dismissed by the Federal Court, and, honestly, I do not believe that I was ever served with either action.

(c)
George Granger v. Mary McFadden, et al., 84-CP-21-500.

(d)
Benjamin R. Cade v. Paul Cade, et al., Florence County Court of Common Pleas.


The above two state actions both dealt with estates.  One action involved a law firm asking me, when I was practicing law, to serve as the Administrator of the Estate of Eugene McFadden, who died without a Will, in order to resolve a property damage claim to an automobile.  The other case was where a law firm asked me, while I was practicing law, to serve as a Guardian ad Litem for unknown individuals in settling an estate.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  If so, please specify the item or items you received, the date of receipt, and the lobbyist or lobbyist’s principal involved.


I am uncertain whether the South Carolina Bar Association or the South Carolina Trial Lawyers Association are registered lobbyists.  If so, in January of 2007, I, along with all of the other Family Court Judges and Circuit Court Judges, attended the South Carolina Bar Association Convention.  The Association waived our registration fee and covered one night of lodging.


Additionally, annually the South Carolina Trial Lawyers Association invites the entire judiciary to its Annual Conference at Hilton Head in August.  For all of the judges, the Association waives the registration fee and covers lodging for three nights and one banquet dinner.  I attended that convention again in August, 2006.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


Stationery $18.36, envelopes $27.52 (2/13/07), Postage $63.96 (2/26/07) for a total of $109.84.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


Formerly member of Richland County Bar Association from 1973 to 1976, American Judicature Society, The South Carolina Defense Attorneys Association and the American Bar Association.  Presently a member of the Florence County Bar Association and the South Carolina Bar Association.  With the South Carolina Bar Association, have served as Sixth District Representative, Young Lawyers Division, from 1978 to 1980; on the Lawyer Referral Committee from 1974 to 1980; on the Practice and Procedures Committee from 1980 to 1982 and the Commission of Continuing Legal Education and Specialization from 1992 to 2000.


In 1994 served as President of the South Carolina Conference of Family Court Judges and was previously a member of the National Council of Juvenile and Family Court Judges and the Association of Family and Conciliation Courts.


Presently serving as Chairperson of the Family Court Judges’ Advisory Committee to the Chief Justice.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Member of the American Legion serving on local, district and state committees;


(b)
American Legion Palmetto Boys State for the past 44 years, serving as Director of the program from 1983 to 1999 (In 1999 received recognition from National Commander of the American Legion for working with youth in the state of South Carolina.)  Presently serve as Chairman of the Boys State Committee for the State Department of the American Legion;


(c)
Past President of the Florence Country Club;


(d)
Member of the Pee Dee Area Citadel Club (past President);


(e)
Member of St. Anthony’s Roman Catholic Church (presently serve on the Diocesan Pastoral Council under Bishop Robert Baker for the Diocese of Charleston; past member of Parish Council and Chairman of School Board);


(f)
Worked with Encore Theatre Company and the Florence Little Theatre on its Board of Directors;


(g)
South Carolina Family Court Judges Association (in 1996 received the President’s Award in recognition for assisting and beginning the Parent and Children in Transition Program in the state of South Carolina);


(h)
Served as Chairman of the Twelfth Judicial Circuit Juvenile Justice Youth Council (Chairman from 1997 to 1999);


(i)
Served on the Governor’s Juvenile Justice Task Force from 1997 to 1999;


(j)
Presently operating a Juvenile Drug Court in the Twelfth Judicial Circuit from 2002 to present.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

49.
References:


(a)
Mr. Donald Nance



First Federal



238 South Coit Street



Florence, South Carolina  29501



Telephone:  843-661-2400


(b)
Mrs. Connie Reel-Shearin



Clerk of Court



City-County Complex, MSC-E



Florence, South Carolina  29501



Telephone:  843-665-3031


(c)
Rev. Sinclair E. Lewis



508 Holly Creek Drive



Anderson, South Carolina  29621



Telephone:  864-375-1474


(d)
Mr. Thomas H. Pope, III



Pope & Hudgens, P.A.



P.O. Box 190



Newberry, South Carolina  29108



Telephone:  803-276-2532


(e)
Mrs. Gary W. Brown (Missy)



526 South Edisto Drive



Florence, South Carolina  29501



Telephone:  843-665-7954

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/A. Eugene Morehead, III

Date: 3/8/07

Did you have anyone that came with you this morning that you would like to introduce?

JUDGE MOREHEAD:  I would like to introduce my wife, Elaine.  She was able to come with me.  

CHAIRMAN RITCHIE:  Welcome.  It's nice to have you with us.

MRS. MOREHEAD:  Thank you.

CHAIRMAN RITCHIE:  Your Honor, we have, as you know, begun this process this morning with a number of candidates for both the seat that you're offering for and for several others this afternoon, and the Commission is interested in everybody having a fair opportunity to be heard and be vetted.  There are a series of questions that we are going to review with you and I would just ask you if you could be as concise with your responses as you reasonably could.

JUDGE MOREHEAD:  Okay.

MR. CHAIRMAN:  We certainly don't want to cut you off, but if you would be concise, I would appreciate that.

JUDGE MOREHEAD:  Sure.

MR. CHAIRMAN:  I'm sure you have admonished members who have come before you to argue their cases.

JUDGE MOREHEAD:  I try not to.

CHAIRMAN RITCHIE:  Your Honor, the Commission has thoroughly investigated your qualifications for the bench.  We have focused on nine evaluative criteria, including a survey of the bench and the bar, a study of your application materials, a verification of your compliance with ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your election and there are no witnesses present to testify.  And I would ask you if you have a brief opening statement you'd like to make before the Commission.

JUDGE MOREHEAD:  Sir, I know you're running way behind and you've got a tedious day, so I will waive that.  

CHAIRMAN RITCHIE:  I appreciate that.  As my predecessor said, brevity is clarity.

JUDGE MOREHEAD:  Well, I'm trying to practice what Professor Freeman is telling the judges at conferences.  

CHAIRMAN RITCHIE:  We'll go ahead and go with Ms. Robinson for questioning.

MS. ROBINSON:  Good morning, Judge Morehead.  And, thank you, Mr. Chairman.

Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Morehead provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with that statement and, with the Commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN RITCHIE:  It will be done so at this point in the transcript.

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:  Arthur Eugene Morehead, III (Gene)

Address:  City-County Complex, MSC-C, Florence, SC  29501

Work Telephone:  (843) 665-3008

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?


Presently I do not have any plans to return to private practice.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I follow the Canons of Judicial Ethics in not having any ex parte communications with attorneys concerning the merits of a case or any issues involved.  There are circumstances when a judge becomes the Administrative Judge in the circuit that he must discuss cases with individual attorneys in controlling and organizing the docket and calendar.  When those circumstances arise, there is never any conversation as to the merits of a particular case or the issues involved.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


Having been on the Family Court Bench for nearly twenty-two years, recusals do not come up concerning former law partners or associates.  If a motion for recusal is made, it is dealt with on an individual case-by-case basis; but it is extremely rare.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

Even if I personally believed there would be no prejudice in my decision or affect on my impartiality, if a disclosure of an appearance of bias is made and a party requests recusal, I would grant the motion.  Since there are fifty-two Family Court Judges, it is very easy to have another judge hear the case by simply swapping days or dockets.  On the Supreme Court, it is easy to have a judge appointed as an acting justice on a particular case.  There is absolutely no reason for litigants to have any doubt when they walk into the courtroom that they will receive a fair and impartial hearing.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I do not accept food, meals, lodging, etc., from individual attorneys or from law firms.  Whenever I should happen to dine with an attorney, I make sure to pay for that meal.  Pertaining to social hospitality, there have been occasions usually surrounding playing golf at a particular country club where if I were playing with an attorney, a sandwich may have been eaten before or during the golf round where money is not accepted at the country club but tickets are required to be signed.  On those occasions, I have attempted to determine the cost of the food and reimburse the attorney.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

It is my obligation under the Canons of Judicial Ethics and the Code of Professional Responsibility to report a lawyer or a fellow judge to the respective grievance commission concerning the misconduct and to cooperate with them during their investigation.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?

While sitting in Family Court, I simply review the pleadings prior to trial in order to be aware of the issues that will come before the Court.  While sitting on the Court of Appeals, cases were preassigned for authorship of Opinions.  Once the cases were received for a term of Court, I would immediately review those assigned to me for authorship.  Knowing that I would soon have to meet with the staff attorneys to give directions as to the disposition of the various issues raised in preparing a pre-hearing report, I would read the briefs first; then the transcripts.  My clerks would be doing the same thing, and then we would conference the case in Chambers prior to meeting with the staff attorney for preparation of a pre‑hearing report.  After that was completed, my clerks and I would then begin reading the briefs and transcripts of the other cases assigned to the other judges on the panel in preparation for the panel conference prior to the term of Court.  When the pre-hearing reports were submitted to the respective Chambers, my law clerks and I would again sit down and conference every case prior to the full panel conference.  Then all of us would participate in the panel conference prior to oral arguments.

It is my understanding that the Supreme Court does not pre-conference cases prior to oral arguments, but a similar procedure would be followed in Chambers with the staff attorneys and my law clerks.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

A seat on the Supreme Court is no place for “judicial activism” and, rightfully so, there is little opportunity because the Court is governed by the Constitution, laws passed by the Legislature and precedents previously set.  On those rare occasions when the Court is presented with a novel issue or one of first impression, the Court may look outside our jurisdiction for assistance while analyzing those decisions with our own precedents and laws.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

Frequently as a Judge I have been asked to speak at seminars by the South Carolina Bar, and I have coordinated the educational component for Judicial Conferences for the past several years.  I would continue with these type activities to further improve the legal system.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

Serving as a judge strains personal relationships, but you simply deal with it realizing that it comes with the territory.  There are many situations where you cannot become involved or participate.  Over time, friends, relatives and family come to realize that in order to maintain the integrity and impartiality of the system, this restraint is necessary.  When issues arise, I have found that a logical explanation to the person who is unaware of the limitations and the reasons for them normally suffices and handles the situation.

15. Are you currently serving on any boards or committees?  If so, in what capacity are you serving?

I am presently serving on the Diocesan Pastoral Council which is a committee made up of lay people who meet with Bishop Robert Baker, Bishop for the Diocese of Charleston, twice a year.  Additionally, I sit on the Twelfth Judicial Circuit Youth Council which brings together various agencies in the area who attempt to brainstorm issues involving juveniles and assist in developing community based programs to help young people.  Finally, I have remained as a Director of the Palmetto Boys State program which is sponsored by The American Legion and serve as Chairman of the Boys State Committee.  This program takes rising seniors in high school and educates them on how our government operates all the way from the municipal level to the state level.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

In interpreting the Constitution, I first look at the plain meaning of the words used and if they were clear and unambiguous, apply them.  The aim at interpretation is to determine and give effect to the intent of the drafters.  If there was some question of that intent, the use and value of historical evidence would be important to help determine that intent.

b)
The use and value of an agency’s interpretation of the Constitution:

Looking at an agency’s interpretation would be of little or no value since that normally would deal with another branch of government interpreting a Constitutional provision. 

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

Contemporaneous documents prepared at the time could provide insight into the framers’ intent and mindset and could possibly be considered in Constitutional interpretation unless, clearly, there was an irreconcilable conflict with that document and the provision of the Constitution being considered.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


The state of South Carolina creates all levels of government below it, and those levels have only such authority as has been granted either by the Constitution or the General Assembly.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  Other than published Opinions while sitting on the Appellate Court, no.

23.
What do you feel is the appropriate demeanor for a judge?

I believe the demeanor of a judge is one of his most important attributes.  Since it relates to his appearance, both in and outside the courtroom, it cannot be underestimated.  The tone of a judge’s voice, his gestures and his entire presentation must be even based to ensure that everyone concerned knows that he will be making a fair, impartial and educated decision.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

I believe that the demeanor of a judge carries through all the time in every situation.  You have to be constantly aware of it 24-7.

25.
Would there be a role for sternness or anger in meetings with attorneys?


Anger is never appropriate under any circumstances.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

Postage $63.96, stationery $18.36, envelopes $27.52 for a total of $109.84.  Have reported amount to House and Senate Ethics Committee.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/A. Eugene Morehead

Sworn to before me this 2nd day of March, 2007.

Notary Public for S.C.

My Commission Expires: 3/12/12

MS. ROBINSON:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.  I note for the record that based on the testimony contained in Judge Morehead's PDQ, which was introduced earlier into the record, Judge Morehead meets the statutory requirements for this position regarding age, residence, and years of practice.  I have a few questions for you, Judge Morehead. 

Q.  Why do you want to serve as a Supreme Court justice? 

A.  Well, Jennifer, the reality has finally set in.  Even though I'm in good health and I love what I do every day, I realize, from a judicial perspective, that my time is coming near and the opportunity to serve on the Supreme Court would just be the ultimate of the legal career.  I've had 10 wonderful -- 12 wonderful years practicing law.  I've had 22 years as a trial judge and have really done everything in that area.  In addition to being the trial judge, I run the juvenile drug court, I've worked with the Pee Dee coalition in setting up a domestic violence program, I've worked with the Solicitor on a juvenile arbitration program, and I've had several extended stints on the Court of Appeals to get the flavor and taste of doing appellate work.  And, as you know, unlike the Federal system where it's an unlimited term, we have mandatory retirement at 72.  I'm sure you've seen in my application, I'll be 61 in September.  These are ten-year terms.  If I had the opportunity, not only to work with individuals who have their cases before me, but being on that appellate level, you're affecting generations to come.  I think that's an awesome challenge and responsibility and I think I'm ready for that change. Q. Thank you.  You've talked a little bit about your experience.  Tell me, if you were nominated and found qualified by the Commission and elected by the General Assembly, what do you think you would have to do to prepare yourself for the bench? A. Well, clearly, and having spent 22 years in the Family Court area and doing criminal work with juveniles, you'd have to pick up other areas of the law that you might feel deficient in, but that's what makes it so interesting and so exciting.  I think just the challenge of doing that is what you look forward to.

I'll give you a classic example.  Like when I was on the Appellate Court, I had to deal with a case.  I think I offered -- I could send you material -- but Dupont versus Carlton Motors.  That dealt with the Unfair Trade Practice Act, the Manufacturers and Distribution and Dealers Act, something I was not familiar with.  Well, the law clerks and I worked hard in authoring that decision, and just this past January at the Bar convention, a young lawyer came up to me and said, Judge, I just want you to know, I took that decision in a case that I had a few months ago and was able to win some arguments.  And just that warm feeling that that gives you inside it, I think it's probably very similar to, I know, in this process.  We received information that two new people were appointed to this Committee or maybe the Dean of the law school comes to the Professor and asks him to teach a new course that he's not familiar with, just that new challenge of doing something in the last part of your career, I think that's what I would have to work to.  

Q.  Thank you.  And although you've addressed this in your sworn affidavit, please tell the members of the Commission what you think is the appropriate demeanor for a judge? 

A.  Well, clearly, it's not one of arrogance or conceit.  I feel like it's one of humbleness and an inner strength, that the people around you will always believe that you would do the right thing.  I know you've got to enjoy life, you've got to have a sense of humor and laugh at yourself, which I do all the time.  I don't think you can take yourself too seriously.  But maybe the perception is, in the back of your mind, that somebody is watching you all the time and you don't want to ever put yourself in a position where there could be a perception that you were doing anything inappropriately. 

Q.  Thank you.  I have a few housekeeping issues.  Have you sought or received a pledge of any legislator prior to today? 

A.  No, ma'am.  

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screen? 

A.  No, ma'am. 

Q.  Have you asked any third-parties to contact members of the General Assembly on your behalf? 

A.  Not until it's appropriate. 

Q.  Have you contacted any members of the Commission? 

A.  No, ma'am. 

Q.  Are you aware of the 48-hour rule? 

A.  Yes, ma'am. 

Q.  Do you understand the 48-hour rule? 

A.  Yes, ma'am. 

Q.  Tell me in your own words what the 48-hour rule is. 

A.  Well, it's my understanding that this Committee will send out a report to both bodies, and when it's published, then after, at the end of the 48 hours, you can begin contacting the House and Senate Members to start getting commitments.  

MS. ROBINSON:  I would note that the Pee Dee Citizens Committee reported that Judge Morehead was very impressive, studious, very committed to the values of court and is qualified for the position of Associate Justice.  Mr. Chairman, without objection, I would ask that the Pee Dee Citizens Committee report be entered into the record.

CHAIRMAN RITCHIE:  Without objection, it will be done so at this time.  

MS. ROBINSON:  I would also note for the record that any concerns raised in the investigation regarding Judge Morehead were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

CHAIRMAN RITCHIE:  Thank you, Ms. Robinson.  Do any members of the Commission have any questions?  Professor Freeman?

PROF. FREEMAN:  Judge, we learn from others.  Could you give me the names of the two judges that have been important to you in terms of mentoring or training and explain what they have added to your career?  

JUDGE MOREHEAD:  The first judge that initially comes to mind would be Judge Wylie Caldwell, Sr., who is deceased now, but he was one of the first Family Court judges in the Twelfth Judicial Circuit.  He was still living when I was elected in 1985.  He called me over to his office, and we probably sat there for an hour, and he told me about things that he had experienced and things that I would have to deal with that probably had lasting impressions on me.  One example would be like working hard to make that ultimate decision.  But once you've given it your best and you've made that decision and you've signed that order, you need to put it behind you because you'd wake up in cold sweats if you didn't.  He was a tremendous mentor.  The other person that immediately comes to mind would be Judge Alex Sanders.  Not as much from a judicial standpoint as that, I'm sure you've all heard him speak.

PROF. FREEMAN:  Memorable.  

JUDGE MOREHEAD:  He has one of the most gifted presentations.  And I probably have ten or fifteen of his speeches.  Every time I've heard him speak, I would go up and ask him for a copy and he would very readily do it.  And when you read it, you'd never know he had it down word for word.  And I do speak quite often and I've tried to emulate that.  I can't come close.  But he carried that sense of humor, that ability to write and make people understand with his opinions when we was on the Court of Appeals.  So, off the top of my head, I hope I've answered your question.

PROF. FREEMAN:  Yes.  Thank you.

CHAIRMAN RITCHIE:  The Senator from Charleston?

SEN. FORD:  Yeah.  Judge, you said that the young lawyer who approached you at the convention about a decision you had made came as a appellate court judge when you was on the bench?

JUDGE MOREHEAD:  Yes, sir.

SEN. FORD:  How long did you sit on --

JUDGE MOREHEAD:  Well, Senator, I did that for two separate times.  When Chief Judge Bill Howell retired, Chief Justice Finney asked me to serve on the Court of Appeals.  I did that for eight months until his replacement was elected.  I studied for two months, but I actually sat for six months and wrote 60 opinions.  And that was in 2000.  In 2003 when Judge Carol Connor was sick, Chief Justice Toal asked me to serve for another term on the Court of Appeals.  

SEN. FORD:  And you enjoyed your work on the Court of Appeals?

JUDGE MOREHEAD:  Yes, sir.

SEN. FORD:  But, Judge, here's a problem I have with myself. I mean, I'm not -- as I say, I'm not a lawyer so I don't know all this stuff.  But the decision you made as appellate court that was impressive to the young lawyer, it seems to me I think that process is important.  And you're a Family Court judge now, right?  

JUDGE MOREHEAD:  Yes, sir.

SEN. FORD:  And you don't see maybe a conflict in jumping from Family Court, even though you did some work as appellate court which is impressive -- I like that because that's going to help me with my decision.  But let's say if you didn't have that experience serving on the appellate court, do you think qualification would become less?  If you think you're just a Family Court judge jumping from Family Court to the Supreme Court, would you miss anything, you think?  

JUDGE MOREHEAD:  No, sir.  I mean, when you look at some of the best appellate court judges we've ever had, they'd never been on the Circuit Court, Family Court.  When the Court of Appeals was instituted, you took one of the greatest from the University of South Carolina law school, Randy Bell, when he became an appellate court judge.  Alex Sanders had never been a judge before he became Chief judge.  You look at our Chief Justice right now.  She came straight from the law practice.  She was never on the bench anywhere.

SEN. FORD:  But she was in the House, also, though.

JUDGE MOREHEAD:  Yes, sir.  Back then, everybody in the legislature --

SEN. FORD:  Okay.  Let me do it another way.  Tell me, why should I support a Family Court judge or appellate court judge for the Supreme Court?  

JUDGE MOREHEAD:  That's hard for me to answer, Senator.  I think you need to look at --

SEN. FORD:  But in your case, you did serve as Appellate Court, and I like that.

JUDGE MOREHEAD:  Well, I think somebody jokingly told me that if you look -- if you gauge wisdom by somebody's age and experience and maturity, they said I would be hands down over everybody else since I was the oldest candidate in this race.  But I think to be on the Appellate Court bench, especially the Supreme Court, you just have to have a wide variety of experiences to bring to that table.  

SEN. FORD:  And my last comment is this.  The first two gentlemen and yourself, I'm impressed with the fact that y'all are playing by the rules.  I like the fact that y'all are playing by the rules, and I'm going to leave it there.  But, sometimes, good guys finish last.

JUDGE MOREHEAD:  I understand that.

CHAIRMAN RITCHIE:  Does anybody else have any other questions? Judge, I want to follow up with perhaps just -- I don't want to leave the Senator from Charleston's questions hanging.  I guess, I have two questions.  One, is there anything in our process that you would encourage us to reflect upon and to improve as an applicant or as a nominee?  Now, I don't mean the paperwork.  I mean, the actual process, of going through the elective process.

JUDGE MOREHEAD:  I know y'all have discussed it in great detail and y'all are probably a lot smarter than I am, but I sure can't figure out the purpose of what you were looking for in that exam that we took, and maybe somebody will tell me that one day.  The substantive law, this was the first time that I had taken it.  But, as you know, it was extremely difficult.  In the past, we had had questions about the canons of ethics and I had no problems with that.  I think that has to be ingrained in the back of your mind.  When I was in college, they were able to set that canon out in one sentence and it was very easy to remember and I tried to live by it.  When you went on the bench, they had to set it out in five different canons.  But there's probably not a day that goes by that I don't think about that, as I mentioned in the back of my mind.  But then, all of a sudden, when we walked in and we had 13 substantive questions, all of them had two parts, some three parts and we had an hour to take it, I was at a loss on what the Commission was trying to determine.  

CHAIRMAN RITCHIE:  Do you feel like that this process that you've had from the time you applied until this point today, that you have had any disadvantage or the system has not worked evenly for the applicants?  

JUDGE MOREHEAD:  No, sir.  The staff that I've dealt with on the Commission have just bent over backwards to answer any question, and I've thoroughly enjoyed that working relationship.

CHAIRMAN RITCHIE:  Does anyone else have any other questions?  Thank you, your Honor.  As you know, this would conclude our portion of the exam and the record will stay open until the published report at such time as the Committee may require you to come back before it for any new matters that may come up.  You have expressed your understanding of the 48-hour rule.  I would encourage you to continue to follow that, and anyone that asks you about it, to explain it to them.  I do appreciate your offering and your service to the state, and I appreciate you bringing your wife with you and wish you all safe travel back to Florence.

JUDGE MOREHEAD:  Thank you.  I appreciate it.

CHAIRMAN RITCHIE:  Thank you.

- - - - - - - -

HONORABLE H. BRUCE WILLIAMS at 11:56 a.m.

CHAIRMAN RITCHIE:  Good morning, your Honor.

JUDGE WILLIAMS:  Good morning.  

CHAIRMAN RITCHIE:  Ladies and gentlemen of the Commission, before you is the Honorable H. Bruce Williams who is offering as Supreme Court, Seat 5.  Your Honor, would you please raise your right hand.  Do you swear to tell the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE WILLIAMS:  I do.

CHAIRMAN RITCHIE:  Your Honor, have you had the opportunity to review your personal data questionnaire?

JUDGE WILLIAMS:  Yes, sir, I have.

CHAIRMAN RITCHIE:  Is it correct?

JUDGE WILLIAMS:  Yes, sir.

CHAIRMAN RITCHIE:  Any amendments or any updates you need to give to us?

JUDGE WILLIAMS:  No, sir.

CHAIRMAN RITCHIE:  Do you object to us making this a part of your testimony in the record at this time?

JUDGE WILLIAMS:  No, sir.

CHAIRMAN RITCHIE:  Good.  And it will be done at this point in the transcript.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Supreme Court, Seat 5

NAME:


Harris Bruce Williams


BUSINESS ADDRESS:
P.O. Box 11629






1015 Sumter Street






Columbia, SC 29211


TELEPHONE NUMBER:
(office): 803-734-2139

2.
Date of Birth: 1956


Place of Birth: Columbia, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on November 17, 1984 to Sharon Childers Williams. Never divorced. Two children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Wofford College, 1974-78, B.A.;


University of South Carolina, Summer of 1976 & 1977, summer classes;


Cumberland School of Law, Samford University, 1979-80; transferred to USC;


University of South Carolina School of Law, 1980-82, J.D.

8. List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, admitted 1982.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


President of Student Body – Wofford College, 1977-78;


Student Representative to Wofford College Board of Trustees, 1977-78;


Senior Order of Gnomes, 1977-78;


Intramural Sports, 1974-78.

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


(a)
Annual Judicial Conference

 
8/02 – 8/06;


(b)
Essential Skills for the Appellate Judge      
7/1/06;


(c)
South Carolina Drug Court Conference      
8/23/06;


(d)
Civil Law Update


             
1/27/06;


(e)
Criminal Law Update

             
1/27/06;


(f)
Family Court Judges Conference

4/02 – 4/06;


(g)
Mini Summit on Justice for Children            
8/22/06;


(h)
Hot Tips for Domestic Law Practitioners    
9/22/06;


(i)
Family Court Bench and Bar

 
12/01/06;


(j)
New Appellate Judge Conference

7/10/05;


(k)
Criminal Law Update



1/21/05;


(l)
Trial and Appellate Advocacy


1/22/05;


(m)
Hot Tips For Domestic Law Practitioners
9/23/05;


(n)
Annual Judicial Symposium


7/15/05;


(o)  
SC Defense Lawyers Annual Meeting

11/05 – 11/06;


(p)
SC Bar Family Law Section


1/23/04;


(q)
Family Court Judges Conference

4/28/04;


(r)
Revised Lawyers Oath Seminar


8/27/04;


(s)
Wofford and the Law



9/24/04;


(t)
Annual Solicitors Conference


9/26/04;


(u)
SC Bar Family Law




1/24/03;


(v)
SC Trial Lawyers Conference          

8/7/03;


(w)
Annual Solicitors Conference


9/28/03;


(x)
Family Law JCLE




12/5/03;


(y)
National Judicial College/Current Issues 
2/02;


(z)
SC Bar Family Law




1/24/02;


(aa)
SC Trial Lawyers Conference


8/7/03;


(bb)
Annual Solicitors Conference


9/23/08;


(cc)
Family Law JCLE.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

(a)
I have lectured at the SC Bar Program “Bridge the Gap” for new lawyers;

(b)
I have lectured to University of South Carolina Law School classes relating to the following topics: alternative sentencing/drug courts, abuse and neglect cases, domestic relations;

(c)
I lectured to undergraduate and graduate level classes at the University of South Carolina regarding juvenile crime and drug courts;

(d)
I had to opportunity to participate as a group leader in drug court training for new courts in a program sponsored by the National Association of Drug Court Professionals;

(e)
I have made presentations to lawyers attending the Annual SC Bar meeting in the area of domestic relations;

(f)
I have made numerous presentations at SC Solicitors’ annual conference relating to juveniles including case law updates, drug courts, and civility in the courts;

(g)
I had the opportunity to speak at locally sponsored CLE events regarding abuse and neglect cases and guardian ad litem training. 

12.
List all published books and articles you have written and give citations and the dates of publication for each.  No.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina – November 5, 1982.


U.S. District Court, District of South Carolina – December 14, 1982.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1982 – 1995
General practice of law with primary emphasis on family law and personal injury law;


-Scott, Mathews, and Williams 1982 – 1991;


-Trotter and Williams
         1991 – 1995;

1991 – 1995
Part-time municipal judge for Irmo, South Carolina;

1995 – 2004
Judge, South Carolina Family Court;

2004 – present 
Judge, South Carolina Court of Appeals.

15.
What is your rating in Martindale-Hubbell?  BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
low;


(b)
state:

high.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:  

30%;


(b)
criminal:
5%;


(c)
domestic:
65%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

5%;


(b)
non-jury:
95%.  


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

(a)
Melvin v. Melvin – Long term marriage involving issues of contested divorce and equitable distribution of military retirement;

(b)
Inman v. Inman – A custody case involving a mother who moved out of state;

(c)
Oswald v. Oswald – A contested custody case involving child support, visitation, equitable distribution and attorney fees;

(d)
Jackson v. Jackson – A domestic case seeking custody for the mother who had given up custody and visitation with her children.  Custody was obtained for the mother;

(e)
Bullard v. Ehrhardt – 324 S.E.2d 61, 283 S.C. 557 (1984) This case established the duty of a store owner to invitees for criminal acts of third parties in negligence actions.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Marvin E. Davis v. Bernice H. Davis;

(b)
Oyler v. Oyler – 358 S.E.2d 170, 293 S.C. 4 (S.C. App. 1987) participation limited to responsibility for oral argument and assisting in writing brief;


(c)
Bullard v. Ehrhardt – 324 S.E.2d 61 283 S.C. 557 (1984);

(d)
Francis June Rawl v. Roy Edwin Rawl Sr. – Participation limited to oral argument.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)


(b)


(c)


(d)


(e)

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

(a)
Assistant Town Judge, Irmo, SC: October 1991 – June 6, 1995: Appointed by Town Council; jurisdiction limited to magistrate level criminal and traffic offenses. Duties included setting bonds criminal defendants;

(b)
S.C. Family court Judge, Fifth Circuit, Richland County , Seat # 1; June 1995 – June 2004.  Jurisdiction includes, but is not limited to divorce, adoption, abuse and neglect cases, and juveniles.  I have presided over the Richland County Juvenile Drug court since inception in 1997;

(c)
S.C. Court of Appeals – jurisdiction over all appeals except those reserved by statute to the Supreme Court;

(d)
I was appointed as a special Circuit Judge to preside over the Richland County Adult Drug Court.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Hooper v. Rockwell, et al. - 573 S.E.2d 358, 334 S.C. 281 (1999);


(b)
Truitt v. Truitt – 603 S.E.2d 867, 361 S.C. 272 (Ct.App.2004);


(c)
State v. Claypoole, 639 S.E.2d 466, 371 S.C. 473 (Ct.App.2006);


(d)
State v. Funderburk, 625 S.E.2d 248, 367 S.C. 236 (Ct.App.2006);


(e)
Richardson v. Hawkins, 634 S.E.2d 9, 370 S.C. 125 (Ct.App.2006).

24.
Have you ever held public office other than judicial office?  NA.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  NA.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


In 1994, I was a candidate for Family Court Judge.  I was found qualified by the S.C. Bar and Judicial Merit Selection Commission.  I withdrew prior to the election.  


In 2003, I was found qualified by the S.C. Bar in my effort to serve on the S.C. Court of Appeals.  I was found qualified and nominated by the Judicial Merit Selection Commission.  Another candidate won the election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  NA.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  NA.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  


My wife is co-owner with a lawyer of a parking space used for USC football games.  I would recuse myself in cases involving the lawyer.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.


Traffic violation for expired tags on wife’s car; July 1, 1995.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


Yes, I was named a defendant creditor in a foreclosure due to a family court order awarding me attorney fees owed by the defendant debtor.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.


S.C. Funeral Directors Association, 1990;


S.C. Society of Ophthalmology, 1990.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


Postage $63.96, Stationary $30.00, Typing $100.00.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar, 1982 – present;

(b)
Richland County Bar, 1982 – present; Family Law Chairman 1993; Family Law Committee, 1991 –1993;

(c)
S.C. Conference of Family Court Judges, 1995 – 2004; President, 1999 – 2000; President-elect, 1998 – 1999; Secretary-Treasurer, 1997 – 1998;

(d)
S.C. Association of Drug Court Professionals; President 2000 – 2001, Board Member, 2006 – present.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Received the “Program Achievement Award” at the 1198 Governor’s Conference on Youth Crime for initiating and developing the Richland County Juvenile Drug Court;


(b)
Columbia Kiwanis Club – President, 1989 – 1990; Board of Directors, 1987 – 1991 and 1994 – 1995; Key Club and Keywanettes – Advisor, 1983 –1996;

(c)
The Country Club – Wildewood and Woodcreek Farms; Chairman of the Golf Committee, 2005 – 2006; committee member, 2003 – 2004;


(d)
Tarantella;


(e)
Palmetto Club.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I assisted in the design and implementation of the Richland County Juvenile Drug Court Program, a comprehensive drug treatment court for juvenile offenders with serious drug problems.  I continue to preside over the drug court on Monday evenings.  We recently celebrated our 10 year anniversary of the Richland County Juvenile Drug court.


I am gratified and appreciative of ratings I received from members of the Bar in the anonymous surveys since serving on the bench.  I will continue to strive to improve in hope of better serving the people of South Carolina.  I believe my 13 years of experience as a practicing lawyer, 9 years of experience on the Family Court, and 3 years of experience on the Court of Appeals give me a broad range of experience to handle issues presented to the Supreme Court.

49.
References:


(a)
John E. Montgomery, Former Dean and Professor



University of South Carolina School of Law



Columbia, South Carolina 29208



(803) 777-3360


(b)
Dan B. Maultsby, Dean of the College



Wofford College



Spartanburg, South Carolina 29303



(864) 593-4020


(c)
James A. Broome



525 Innsbrook Drive



Columbia, SC 29210



(803) 772-3275


(d)
Robert C. Wisnewski, Rector



St. John’s Episcopal Church



113 Madison Avenue



Montgomery, Alabama 36104



(334) 262-1937

(e) Athena J. Leventis, Senior Vice-President

Wachovia Bank, N.A.

1426 Main Street

Columbia, South Carolina 29226-9332

(803) 765-3744

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/H. Bruce Williams

Date: 3/9/07

Your Honor, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on the nine evaluative criteria, including a survey of the bench and the bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your election and there are no witnesses present to testify.  I understand you may have someone you want to introduce to the Commission that you've brought with you this morning?

JUDGE WILLIAMS:  I would like to introduce my wife, Sharon, who used to be the assistant at the law school, and now she's the director of Nelson Mullins's Center on Professionalism and Ethics with the law school, so she's still with them.  But she's joined me today and I appreciate the opportunity to do that.

CHAIRMAN RITCHIE:  We're glad to have you. Welcome.  Your Honor, do you have a brief opening statement you'd like to make at this time?

JUDGE WILLIAMS:  No opening statement, except just to thank the Commission for the opportunity to appear before you, and also to compliment the staff.  Ms. Shuler and Mr. Wright have been most gracious, along with Ms. Tricia Miller, and I would compliment them on their courtesy and professionalism in my dealings with the Commission.  And I just would like to say that.

CHAIRMAN RITCHIE:  Thank you, your Honor.  As you know, we are in the process of vetting eight nominees for this position.  We want to do it thoroughly, but we need to do it promptly.  So I would encourage you, as the questions come through, if you could be concise in your answers, please.

JUDGE WILLIAMS:  I will do my best.  Yes, sir, I will certainly try to be.  

CHAIRMAN RITCHIE:  We will do our best, as well.

JUDGE WILLIAMS:  If it goes too long, just stop me and that's fine, too.

CHAIRMAN RITCHIE:  I'll turn you over to counsel.

MR. WRIGHT:  Thank you, Mr. Chairman.  Good morning, Judge Williams.

JUDGE WILLIAMS:  Good morning.

MR. WRIGHT:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  The Honorable H. Bruce Williams provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  

CHAIRMAN RITCHIE:  Without objection, it will be done so.

MR. WRIGHT:  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN RITCHIE:  It will be done so at this point in the transcript.

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:


Harris Bruce Williams

Address:


Columbia, SC

Work Telephone:

803-734-2139

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My usual practice is not to engage in ex parte communications.  The rules do allow certain relief to be sought by ex parte petition and some administrative matters regarding the case may necessitate some ex parte contact.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I have recused myself in cases involving my former law partners.  There have been instances where the parties requested that I hear a case after I have divulged the relationship with my former partners.  I would hear the matter only after a written stipulation was signed by the parties out of my presence.  I would question the parties about the stipulation to make certain they wished for me to hear the matter.  On the appellate court, I have recused myself in matter involving former partners.  It is more difficult to follow the procedure outlined above in appellate matters.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If I thought it was serious enough to disclose initially, I would give great deference to the parties.  I want all parties to feel they are receiving an impartial hearing. 

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts from lawyers or parties who appear before me.  I do accept some social hospitality as allowed by the Canons of Ethics and other social hospitality including attending bar meetings and social functions sponsored by the local and state bar associations.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would have to report it.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?  I review the record and the briefs filed with the court.  The applicable case law is reviewed.  The matter is discussed with my law clerks in preparation of discussion with my fellow judges.  A pre-hearing report is prepared for the panel conference.  The case is discussed with the judges on my panel.  If the case is scheduled for oral argument, I listen carefully to the arguments of the lawyers.  I use all the information gained in the process to make my decision.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Public policy is determined by the legislature.  The role of the judge is to review the law and apply the law to the facts of the case.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I would continue to speak at Continuing Legal Education seminars sponsored by the S.C. Bar.  I have served on a Legislative Study Committee and continue to assist if appointed to other committees.  I would continue to speak to community groups about the legal system.  

I have been involved in Drug Courts and their development for the last ten years.  I would like to continue my involvement in educating the public about drug courts as well as assisting in training of those involved in starting drug courts in South Carolina   

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  No.  How would you plan to address this?  I have a very supportive family which has experienced my serving as a Family Court Judge for 9 years and as a Court of Appeals Judge for 3 years.  My wife and children have been able to appropriately handle any issues or difficult circumstances that resulted from my serving as a judge.    

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  South Carolina Association of Drug Court Professionals – Board Member.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

b)
The use and value of an agency’s interpretation of the Constitution:

c) 
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

The primary rule of statutory construction is to ascertain and effectuate the intent of the legislature.  Constitutional construction is preferred over some unconstitutional interpretation.  Terms that are clear and unambiguous should be given their plain and ordinary meaning without efforts to limit or expand their meaning.

To assist in the construction, it would be valuable to review documents and records produced contemporaneously in an effort to determine legislative intent.  Historical evidence would be helpful and should be considered.

In matters relating t the South Carolina Constitution, clear statutory language, evidence of legislative intent, longstanding administrative interpretations and required constitutional construction are all factors to be weighed.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?


Yes, the power of the legislature is subject only to restrictions contained in the Constitutions of South Carolina and the United States.

18. Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  The Constitution directs the General Assembly to make laws to establish the structure, organization, power, duties, functions, and responsibilities of local governments.  The legislature may delegate to localities responsibility for local affairs and may give broad discretion.  Local laws must not conflict with state law. 

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge? 

A judge must show patience and listen.  This applies to trial and appellate judges.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


The rules for judges apply 24 hours a day.  The public is aware of a judge on and off the bench.

25.
Would there be a role for sternness or anger in meetings with attorneys?

There is no role for anger, but there are occasions when being stern is appropriate. I have found that treating attorneys and litigants with respect is the most appropriate way to conduct business in the courtroom.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


Postage $63.96;


Stationery $30.00;


Typing $100.00.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? 


No.  I have contacted third parties to indicate my interest in the position but I have not asked any third parties to contact legislators.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?


I have not contacted members of the Judicial Merit Selection Commission regarding my qualifications.  I have had contact with members of the Commission regarding legislative issues such a family law, other legislative matters, and some incidental personal contact.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/H. Bruce Williams

Sworn to before me this 9th day of March, 2007.

Notary Public for S.C.

My Commission Expires: 1/16/17

MR. WRIGHT:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.  As one final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Williams meets the statutory requirements for this position regarding age, residence, and years of practice. 

Q.  Judge Williams, why do you want to serve as a Supreme Court Justice? 

A.  I think there are several reasons and I think the first one is that I'd like the opportunity to contribute in a different way.  I guess I'm like many of you, or all of you, here.  You are volunteering to participate in this process.  For those of you in public service, elected to the House and the Senate, that's your way of contributing.  And that's been something that's been very important to me and I think instilled in me since I was very young, from whether it's home or church or being involved in activities in high school and volunteering.  I just think that's an important part of what we do is to offer for public service, to contribute, to try and improve things and improve what we do.  And I've been fortunate to be able to do that in my profession, as well as just my personal life and in the community.  I think we all want to have the opportunity to make a difference in what we do in something that's important and significant.  And, certainly, I consider the court system and having been involved in different levels, I think they're all important.  And, certainly, I think this is significant and an important part of our judicial system and I want to participate in that.  And I guess the last couple of things is, as a lawyer starting out, you're going to look up cases and you're looking for answers, you've got a client and you look at a case in a certain way and you're looking for the answer.  But after a while, and I guess as I've gotten older and done this, I've realized that folks who are writing those opinions, they're making a pretty big difference.  They're helping people solve problems.  

It's more than just looking at a narrow answer to a question.  But the folks that are writing those cases, hopefully, are making a difference and helping people solve problems.  And, ultimately, I do think our court system is really all about people, whether it's starting in Magistrate Court or Family Court or on the Appellate Court where I am now, it is still, the system is still all about people and what we do to help them resolve issues.  I think I can be fair, I've done that in the past.  I think I can listen.  I'll consider a case, the arguments, work with other judges in trying to reach a resolution, apply the rules fairly and I think that this would help me.  And I think that the last part that I would mention as to why I'd like to serve is, you know, one part of it is the law and how we apply the law in court.  The second part is how we do things, how our system works.  And in my history and in the court system and in Family Court in particular, looking at how we do things and trying to figure out ways to do them better, how judges do their job, how the court system in general looks at things, whether it's trying to solve problems, and maybe alternative courts like drug courts, and there's also business courts out there now.  I think it's looking at how we do the people's business, helping them solve problems, using all the talent we have with us, the lawyers, the judges, the professors, and trying to figure out a way to keep improving it and make it better.   We've got a great system now, but I think we can still improve it and I guess I'd like to have the opportunity to sit at the table and maybe be a part of that discussion.  So I guess those are some of the reasons I'd like to serve.  There's some others, but I'll stop there.

Q.  Can you explain to the Commission how you feel your legal and professional experience thus far would help you be an effective Supreme Court justice? 

A.  I think what we do our whole lives impact on how you serve as a judge.  And you focused on the legal aspect and I think there, I've got pretty broad experience.  I'm a practitioner in a small firm, representing just all kinds of folks.  I had folks who were poor, I've had folks who were wealthy, and do personal injury work, criminal work, a lot of Family Court work.  I did a lot of things.  As a practitioner and running a small office, I understand that.  I was Associate Town Judge in Irmo for four years, so I had the opportunity to serve in that capacity and dealing with the community and also dealing with the local police department.  And I think those things are -- those are experiences that you bring to the table with you.  And serving in Family Court as a Family Court judge, helping start drug courts and continuing with that.  And I still am a drug court judge on Monday nights.  The Chief Justice is kind enough to allow me to be an acting Family Court judge on Monday nights, so I go do drug court and have been doing that for about ten years, so I still do that.  And then as a Court of Appeals judge, I've had that experience.  And I say those things, I think it's pretty broad experience.  But I sort of told you, I was a practitioner and a Town judge, those things.  But as a Family Court judge and doing what I do now, you know, in Family Court, you deal with the academic side of things, but you're also dealing with the emotional side of things.  And it brings back, I guess, the comment I made before.  This whole system, top to bottom, is still about people and people issues and trying to resolve things.  Dealing with such personal matters in Family Court when there's divorce or adoptions or termination of parental rights, juvenile matters, those are all experiences I think that I bring to the table.  Family Court gave me an opportunity to, I guess, have some leadership roles in the court.  My fellow judges were kind enough to elect me as president of our association, and I've also served as the Chairman of the Advisory Committee of the Chief Justice and all of that was done by my fellow judges.  And in doing that, I had the opportunity to work with the Legislature several times with the Guardian Ad Litem Bill when that was up.  And some efforts needed to be made to improve the guardian system and we did that, and I spent a lot of time over here working with that.  I was able to serve on a Joint Committee on adoption and look at how we could improve the adoption process in South Carolina.  

So, I guess, I've had the opportunity to do that.  And, I guess, with drug courts, I helped get them started and continued to try and help them grow.  We've worked quietly and, hopefully, maybe I contributed to that in my role to -- and we've got them in every Circuit in South Carolina except for one.  And that one, I got the Solicitor to agree and we've got people who have volunteered to be judges and help, so we'll get those started very shortly.  Being on the Court of Appeals, I think that helps me, if I'm able, to still move to a different court.  I've learned to -- a different way of judging.  On a trial bench, and especially in Family Court, you're the judge, you make the decision.  It's just no one else.  Here, you're learning the collegial way of being a judge and working with other judges and respecting their views and analyzing a case and, hopefully, they look at the way you see things.  And sometimes, you have to step back and you reevaluate and maybe you're wrong.  But I think that's part of the appellate process and I think, having served on the Court of Appeals now for three years has given me an opportunity to learn that process.  Ultimately, you do what you think is right, but you learn how to work with other judges.  The Court of Appeals has helped me, I guess, be a better student of the law in lots of ways and understand precedent.  And I think that gives a lot of stability to our system.  It gives reliability and predictability to that, and I think I've learned some of the important things in law that maybe I didn't look at every day as a trial judge.  And, I guess, the last part would be that it gave me an opportunity in all of those different courts to participate in bringing people together to help -- and, again, I don't mean to be repetitive, but I think that's something that's been important to me -- is bringing folks together and look at our system and try to make it better every day; every day you go to work, how do you do it better.  And I think a lot of judges have tried to do that over the last number of years, in particular.  There's been a little change in the way they look at things for the better.  And, hopefully, I contributed to that and I'd like to continue to contribute to that. 

Q.  Thank you, your Honor.  Are there any areas of the law that you feel that you would need to additionally prepare for in order to serve on the Supreme Court, and how would you go about that additional preparation? 

A.  I guess when I sit on the court now, in particular, the cases that I'll have to pause sometimes are property cases and probate, just because I didn't do a lot of that.  But I think it's just a matter of preparation and I'll maybe stop and look at those.  I didn't practice a lot of criminal law, but being a Town judge sort of helped me with that a great deal.  And that was all criminal when I was working as a Town judge in Irmo part time.  And I guess I've seen a number of criminal cases where I am now.  But I think if I had to say there was some weak area, I'd work on it.  It's still, you'll see a few things every now and then you don't see very often.  And, for me, it's similar to probate or the property issue.  And then as far as working on it, it just means a little more preparation and research to make sure I have an understanding of the issue and try to make a good decision. Q. What do you think is the appropriate demeanor for a judge? A. I think a judge needs to show proper respect to everybody in the courtroom, whether it's the litigants, the lawyers, the spectators.  I guess, and in doing that, I think you do a lot.  I think you show you care by what you're doing.  You're just trying to do the right thing.  

You sort of asked me that question before and I relayed a story from a few months ago.  And I know y'all are trying to catch back up, but it was something that struck me as a judge that -- and when I've been involved in new judges school, I tried to relate to them as, I was in the gym and a young man came over to me and said, are you Judge Williams?  And as a Family Court judge, you hesitate sometimes when you hear that and you're not sure why they're asking you that question.  And I hesitated, but, I said, yes, sir.  And he said, well, you heard my case.  And I've still got a little bit of pause at that point.  But he said, you heard my case and, as a matter of fact, you ruled against me.  But he said, I want to thank you for what you did.  I think you did the right thing.  I thought you listened, I thought you cared about what you did, and I just want to thank you for that.  So I guess when I tell that story and I tell that to some of the new judges that I've met along the way and similar stories, I think it makes a huge difference in how a judge conducts him or herself in a courtroom in their demeanor and showing respect for everyone, showing that you care about what you do, working hard and to try and do the right thing.  And maybe that gentleman is just kind of an example of what I'm talking about. 

Q.  Judge Williams, I have just a few housekeeping issues.  Have you sought or received a pledge of any legislator prior to this date? 

A.  No, sir. 

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening? 

A.  No, sir. 

Q.  Have you asked any third-parties to contact members of the General Assembly on your behalf? 

A.  No, sir. 

Q.  Have you contacted any members of the Commission? 

A.  No, sir.  Other than, here, you pass each other in the social events, so I've not contacted anyone about my candidacy.  But being around here, I've tried to meet a lot of legislators I didn't know, so I have met and seen some of the members in the Commission, yes, sir. 

Q.  Could you please explain to the Commission, in your own words, the 48-hour rule? 

A.  You will issue a report and, usually, there's 48 hours or a time that you set specific as to when the 48 hours runs, and a candidate cannot seek a commitment until the end of that time period.

MR. WRIGHT:  I would note that the Midlands Citizen Advisory Committee reported that it found Judge Williams to be very eminently qualified and an outstanding and most highly regarded candidate who would ably serve on the Supreme Court bench.  Mr. Chairman, without objection, I would ask that the Midlands Citizens Committee report be entered into the record.

MR. CHAIRMAN:  Without objection, it will be done so at this time.

MR. WRIGHT:  I would also note for the record that any concerns raised during the investigation regarding the candidate were incorporated through the questioning of the candidate today.  Mr. Chairman, I have no further questions.

MR. CHAIRMAN:  Thank you, very much.  Any questions from the Committee members?  Professor Freeman?

PROF. FREEMAN:  Judge, you've been a lawyer and a judge for 25 years or so, by my count, by my math.  Could you identify what you would consider your greatest accomplishment and explain why?  

JUDGE WILLIAMS:  Accomplishment from a legal --

PROF. FREEMAN:  Either as a lawyer, as a judge, or even outside that arena in the last 25 years.  What are you most proud of?

JUDGE WILLIAMS:  Well, I'm going to start with my children and my family.

PROF. FREEMAN:  Sure.

JUDGE WILLIAMS:  And I'll start with that, and that would be my most proudest accomplishment.  But then when I get to what I do in my work, I guess I'm most proud of a couple of things as a judge.  Over the years, as a Family Court judge in particular, the bar was most kind to me in their ratings and gave me -- and, I guess, I worked hard.  But at the same time, I really appreciated that and was very proud that they did that, that that's the way they felt, that they thought I did work hard, that I acted appropriately in the courtroom and tried to make good decisions.  I guess what I continue to do now, I'm very proud of, is my involvement in drug court and watching that grow.  Judge Keys had started that and a few months later, we got ours, though we were kind of planning about the same time.  But I stayed involved in doing that and helped, I think, helped it grow.  And I see the difference that makes, looking at -- Professor, I guess, looking at our system and trying to sometimes look at things outside the box.  And that's just an example, looking at drug courts.

With all the budget crunches we've had the last number of years, we've grown those where we've got them all across the state now.  They make a tremendous difference in people's lives.  And for those of you who know what drug courts are, the short answer is, I do a juvenile drug court.  I did adult drug court for three years when the Circuit judges were unavailable.  So I've done both.  But it's for young people who commits a crime.  It might not be related to drugs.  But, also, we learn that they are there because they are addicted or chemically dependant and we deal with that issue and we deal with it at home, and there's accountability.  It's a very difficult program.  But they're counseled every week.  We know about them at home school, everything they do.  But on Monday nights, they still have to come see me.  And when they do good, we tell them that.  A lot of people have never heard good things about what they've done, and we do that.  But there have been other nights maybe they're not doing so well and we view that.  But through that positive and negative reinforcement, we have developed a program, it's across the country, and it works and it has a good success rate.  It costs less than incarcerating.  So, I guess, watching drug courts grow for the right person, it's not for violent offenders or anything like that.  It is for a very specific type of person who's committed a specific type of crime.  But I've watched those grow.  I think to be successful and without the money, the solicitors have seen what they do.  They take it and help it to grow.  So when you're convincing people like that, you know, the public defenders, the solicitors, you've got judges volunteering their time.  That's all I had to do was take other judges, come watch what we do or let's go talk about it, and they would volunteer their time.  So I hope maybe I contributed to that, and that's something I'm very proud of.  But there are others, don't get me wrong.  But it's something that I still work on every week, along with what I do on this court.  I guess that, and I hope I've answered your question, but that's a couple of things, anyway, off the top of my head in trying to keep y'all on schedule.

CHAIRMAN RITCHIE:  Representative Smith?

REP. F. Smith:  When these people complete the drug court, do they still have a criminal record?

JUDGE WILLIAMS:  No, sir.  Most don't.  One of the carrots, for lack of a better term, is that that part will be wiped away from the record.  Now, there are some programs, and there are different programs.  Drug courts are very flexible, depending on where you are.  One is in Columbia and we have one in Chesterfield.  So you adapt to certain circumstances.  And the Solicitor has certain requirements.  And it's a Solicitor-run program, but you've got to have the Solicitor, the public defender and, usually, a judge that all work together.  But that's part of it.  But you know what we found, though, in the end?  That's not what's driving most of these people and their families.  They're just looking for help.  That's there for some, and it's important.  Certainly, we've had doctors who have gone through this when I did the adult drug court, nurses who got their licenses back.  But you watch some of these young people, and I had them the other day, and they came back to visit.  And these young girls, you've got a choice of college at USC in Aiken or USC Spartanburg.  It wasn't about getting the record wiped off, it's about being successful.  So that's part of it.  But you learn after a while, that's what drives it or drives the family.  That's part of it.  But that's not everything.

REP. F. SMITH:  Thank you, Judge.

CHAIRMAN RITCHIE:  Mr. Sellers?

MR. SELLERS:  Judge, is there any sort of statute you could imagine where you believe it's appropriate for a judge to legislate from the bench?

JUDGE WILLIAMS:  I think we need to be very protective of roles in our branches of government.  I think the courts are there to interpret the law.  I think the Legislature is there to legislate, and the Executive branch is there to execute this and I think if we step over those lines, then I think we all lose credibility.  I think the Court would lose credibility.  If the Court started stepping over the line and started legislating, then the times when you have to go in and make a decision where you make this agreement with the Legislature or with the Executive branch for something that's being done, I think you lose credibility when you do it.  But I don't know that -- that's not the role of the Judiciary.  The role of the Judiciary, we need to protect it.  It's there to interpret, to apply the law fairly.  And that's what judges should do.  Judges should take the law appropriately and apply it fairly for everyone who's there.  And I don't see us as legislators.  I'm here running for this judgeship and I think that role is important, and we've got to protect it, just like I think the Legislature needs to protect their roles and the Executive branch needs to protect its role.

REP. D. SMITH:  Well, Judge, tell me how you feel about having to get to know each and every member of the General Assembly as opposed to the concept of having to run publicly in this state?  And I know you've been to the school out in Reno.  Tell me how you feel about that.  

JUDGE WILLIAMS:  Having been through the process -- and I'll say it, I've won and lost in this process -- I think we have the best process in the country, bar none.  When I've gone to the national judges school in Reno as a Family Court judge, when I've gone to appellate judges schools in the last couple of years and then appellate judges from other states, most of them are amazed at what we do and how we do it and are so impressed by what we do and how we do it.  So, no, sir, I don't mind getting to know the elected officials of South Carolina who are elected by the people of South Carolina to make certain decisions.  I think it's a good system.  And, like I say, having gone and listened to judges from all over the country who are either publicly elected and, as many times, appointed even with the gubernatorial process, I still come back saying it's a good process.  I think there's accountability to this process by doing just what we're doing now.  Whether it's a new seat, we're coming back for reelection each time, there's a sense of accountability that is there for judges to remember as they serve the public. So I think all of those things contribute to making this process successful.  

REP. D. SMITH:  And, likewise, do you feel it's important that they get to know you?  

JUDGE WILLIAMS:  Yes.  And that's why I think I spend time over there.  I'll go to work early and, now, I'm sort of next door.  Before, I would spend evenings and try to come down and get to know members.  Because for them to make a decision about me, I think the report helps a lot.  But, I guess, what I've seen over the years, having run Family Court and the Court of Appeals and now this, is that members have been very gracious with their time, for the most part, and they do want to talk to you about what you're thinking and how you're thinking.  And I think that'll help them make good decisions.  Not just about what they see on paper, but maybe give them a better idea, a little better insight into me.  And I think knowing that's important, that's why I try to make the effort to do that and present myself and give them the opportunity to talk with me if they would like to do that.

CHAIRMAN RITCHIE:  The Senator from Charleston?  

SEN. FORD:  Mr. Chairman, just for the record, this is not the time and place for me to convince nobody about a new system.  We've got what we've got now.  And, judge, based on what we got now, we have to do three candidates today.  Tell me why you feel that you're the best qualified and should be one of those three that we turn out.  And your experience on the Court of Appeals, would that make you more qualified, you feel, than a person who might be on the Family Court or the Circuit Court?

JUDGE WILLIAMS:  Senator, I agree with you.  And you've got some very fine candidates running and I think all of them are my friends and I wouldn't say anything negative about any of them.  I think they're all fine people.  I think they're very fine judges.  I think we all bring different experiences to the table, though.  And not only do we bring experiences to the table, but there are factors you have to consider.  Now, you've got a tough job and I understand that.  But you've got some criteria you can use, looking at our experiences, how successful we've been in bringing our talents to the bench, and what we've done with those talents.  And I think what I indicated to you earlier as to why -- certainly, I would like to be one of the three and I think I'm qualified to be one of the three.  I think my earlier answer about my past experiences, involvement in courts, leadership in the court system, different experiences on different benches, they certainly help.  I've been a trial judge, I've been an appellate judge, I've been a Town judge and a drug court judge.  But more importantly, I think if you take those things, then you've got to go back and you look at what you're doing in the community.  You look at everything.  All those things join in making a good judge and it's not any one thing.  Yes, sir, I think I have the experience.  I think I have been successful.  I've tried real hard to do a good job.  I've tried to be fair to everybody who's ever appeared before me.  And, so, yes, sir, I think I'm qualified to be one of the three.  

CHAIRMAN RITCHIE:  Your Honor, I just have one question and then we'll let you go.  Would you favor or oppose a court rule or a statute definition of the admissibility of evidence in expert witnesses or the federal standard or the Dauber Standard versus the common law standard that we have in South Carolina?  

JUDGE WILLIAMS:  And, I guess, Senator, that's one of those questions I'm not sure how far I ought to go to answer without being in favor of something or in favor of a rule that I might have to decide later.  And I know what you're saying.  I went to a wonderful seminar last year in Chicago on that very issue and listened to both sides of the issue, why the -- the rules of why we'd consider looking at and modifying or changing the rules.  Now, and I guess to go back and say today that I made a decision or as to what I think I'd do, I haven't.  And like everything else I try to do, I try to study things pretty thoroughly.  And, sitting here today, to say I would be in favor or not in favor of doing something at this point, especially if I was fortunate enough to serve on the court, more cautiously than going in there and saying how I would want to go in that direction.  I think that hopefully answers the question.  I'm not sure it's the direct answer you want.  But I didn't answer your question, I'm pretty clear about that.  But I think it's like everything else we do, Senator, everything that I try to do, is I go study, I look at all the cites and try to evaluate it and listen to everybody sitting at the table.  Now, what you all do over here, I have great respect for.  I think I indicated that to you earlier, what the Legislature does.  I hope the court shows proper respect to that, just like I hope the Legislature shows proper respect to the court system and what it has to do.  

CHAIRMAN RITCHIE:  Representative Smith?

REP. F. SMITH:  I will make this comment.  The Dauber is designed to let the judge try the cases and it's anti-democratic in the sense that it takes the decision out from the jury and allows the judge to make the decision on the case, even before it even gets to the jury.  It's the most undemocratic, most unfair expert witness rule that the United States Supreme Court has come up with.  So I hope that South Carolina does not go down that road and continues to apply the rules that we already have, which is a fair vote to the rich as well as to the poor in terms of getting their case in front of a jury.

CHAIRMAN RITCHIE:  And that's not ambiguous.  You know where you stand.

JUDGE WILLIAMS:  Well, all I've got to say is, over the years when the bar and litigants who have appeared before me think that I've been fair.  So, certainly, that is what I would continue to try to do, is to be fair with every issue and every person who ever comes into a courtroom with every issue or any issue that the Court had to consider, that's what I've always tried to do.

REP. D. SMITH:  Well, your Honor may be pleased to know that we might just make that decision for you.  We've got several bills that we're considering right now and maybe it's more in the legislative prerogative.  

CHAIRMAN RITCHIE:  Does anyone else have any other questions for the judge?  Your Honor, thank you, so much for being with us this afternoon.  As you know, this concludes this portion of the process, but the record will remain open until the published report in the event that we need to call you back for any further questioning or any issues arise.  I would again caution you about the 48-hour rule.  I know you're well familiar with it.  I would encourage you to advise anyone who inquires about it with you to explain it to them, if they want to be an advocate for you, that they know the rules, as well.  And I thank you for offering and I thank you for your service to the state.

JUDGE WILLIAMS:  Thank you.  Have a good afternoon.

CHAIRMAN RITCHIE:  Thank you, sir.

- - - - - - - -

HONORABLE DONALD W. BEATTY at 12:29 p.m.

V-CHAIRMAN DELLENEY:  We have before us the Honorable Donald W. Beatty, who is on our Appellate Court and who seeks a seat on the Supreme Court, Seat Number 5.  Judge Beatty, if you would, please, raise your right hand to be sworn.  Do you solemnly swear to tell the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE BEATTY:  I do.

V-CHAIRMAN DELLENEY:  Thank you, sir.  Have you had an opportunity to review your personal data questionnaire?

JUDGE BEATTY:  I have.

V-CHAIRMAN DELLENEY:  Is there anything you want to be changed?

JUDGE BEATTY:  I don't think so.

V-CHAIRMAN DELLENEY:  Do you object to our making that summary a part of the record of your sworn testimony?

JUDGE BEATTY:  I do not.

V-CHAIRMAN DELLENEY:  It'll be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:


NAME:


Donald W. Beatty


BUSINESS ADDRESS:
180 Magnolia Street 






Spartanburg County Courthouse





     
Spartanburg, S.C. 29306


TELEPHONE NUMBER:
(office): 864-596-3450
2.
Date of Birth:  1952


Place of Birth:  Spartanburg, S.C.
3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.
5.
Family Status:  Married on February 23, 1985 to Angela Chestnut Beatty. Divorced in 1981; Wanda Beatty; One year separation; Richland County Family Court. Three children.
6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.  1974-1976 U.S. Army (Active Duty); 1976-1981 Army Reserves; Captain; Honorable, XXXXXXXX.
7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.  South Carolina State University-B.S. - 1974.


University of South Carolina Law School - J.D. 1979.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.  South Carolina - 1979
9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these 


activities and list any leadership positions you held.


Student Government Association 1972-1974, ROTC 1972-1974, Tutor for Migrant Workers 1972-1974, Omega Psi Phi Fraternity 1972-1974, Vice President, Dean of Pledges.

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


(a)
17th Annual Criminal Law Update

01/25/2002;


(b) 
Circuit Judges’ Annual Meeting

05/08/2002;


(c) 
SCTLA 2002 Annual Convention
08/01/2002;


(d) 
2002 Annual Judicial Conference
08/22/2002;


(e) 
18th Annual Criminal Law Update
01/24/2003;


(f) 
The Civil Jury in America
08/07/2003;


(g) 
SCTLA 2003 Annual Convention 
08/07/2003;


(h) 
Judicial Opinion Writing
08/13/2003;


(i) 
2003 Annual Judicial Conference
08/21/2003;


(j) 
New Lawyer’s Oath CLE
08/06/2004;


(k) 
Judicial Oath of Office
08/19/2004;


(l) 
2004 Annual Judicial Conference
08/19/2004;


(m) 
Wofford & the Law w/the Oath
08/24/2004;


(n) 
The Fourth Amendment Contemporary 



Issues for Appellate Judges
11/04/2004;


(o) 
SCDTAA Annual Meeting
11/11/2004;


(p)
Judicial Symposium – ‘Critical Issues 



in Construction Defects Litigation’ 
01/27/2005;


(q) 
Science in the Courts
04/07/2005;


(r) 
Economics of Tort Law; Economic Theory 



of Contract Law; Crime
05/25-27/05;


(s) 
Post Conviction Relief Seminar
06/09/2005;


(t) 
Forum for State Appellate Court Judges
06/23/2005;


(u) 
Annual Judicial Symposium (Torts 



and Scientific Evidence) 
07/15/2005;


(v) 
2005 Annual Conference
08/24/2005;


(w) 
Judicial Symposium- ‘The Law and 



Economics of Punishing Corporate Misconduct’ 
11/02/2005;


(x) 
The Fourth Amendment Contemporary Issues 



for the Appellate Judge
11/4-11/2005;


(y) 
4th Annual Civil Law Update
01/27/2006;


(z) 
21st Annual Criminal Law Update 
01/27/2006;


(aa)
Trial and Appellate Advocacy
01/28/2006;


(bb) 
‘Critical Issues in Construction Defects Litigation’
03/29/2006;


(cc) 
Court Security and Operations After a Disaster
06/29/2006;


(dd) 
Essential Skills for the Appellate Judge
07/01-6/2006;


(ee) 
Forum for Appellate State Court Judges
07/15/2006;


(ff) 
Mini Summit on Justice for Children
08/22/2006;


(gg) 
2006 Annual Judicial Conference
08/23/2006;


(hh) 
‘Insurance and Risk Allocation in America: 



Economics, Law and Regulation’ 
09/20/2006;


(ii) 
Employment Law; Immigration Law; 



Civil Procedure
9/28-30/2006;


(jj) 
SCDTAA Annual Meeting
11/09/2006;


(kk)
5th Annual Civil Law Update
01/25-28/2007;


(ll) 
22nd Annual Criminal Law Update
01/25-28/2007;


(mm) 
The Confrontation Clause of the 6th Amendment
2/28-3/02/2007.
11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


(a)
Business Law- Limestone College;


(b)
Appellate Practice CLE-Wofford College;  


(c)
Appellate Practice and Ethics CLE-Charleston Law School;


(d)
Civil and Criminal Law CLE- S.C. Black Lawyers Conference;


(e)
Appellate practice CLE S.C. Black Lawyers Conference.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.
13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice. 


(a)
All South Carolina State Courts- November-1979;


(b)
Federal Court-District of South Carolina -May 1987.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Prior to enrolling in law school I decided that I would commit myself to initially work in an area of the law that would benefit those who could not afford paid legal representation.  To that end I enrolled in the legal clinics offered at the University of South Carolina School of Law.  The clinics program provided me an opportunity to work with the Legal Services Corporation.  During the summers, I interned with Legal Services and the Law Students Civil Rights Intern Program.  As a result I was offered, and accepted, a position with Legal Services upon graduation from law school.


From 1979 to 1981 I worked with Neighborhood Legal Assistance Program (NLAP).  The work at NLAP was exclusively civil.  I gained experience in family law, social security, landlord tenant, and public benefits.  I appeared in court on a weekly basis.


I left legal services in 1981 and started my own practice.  I was a solo practitioner from 1981-1989.  My practice was general in nature and primarily consisted of family law, personal injury and criminal law.  I was in court at least two to three times a week and handled a considerable and varied case load.


In 1989 I joined Beatty, Vick, & Tullis.  Our focus was personal injury, criminal law, family law and bankruptcy.  In 1991 I left the firm and founded my own firm.  We were a small firm with two attorneys, three paralegals and other support staff.  The Beatty Law Firm maintained a general practice with emphasis on family law, personal injury and criminal law.  Our civil practice represented both plaintiffs and defendants, businesses and individuals.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  


I have never concerned myself with Martindale-Hubbell ratings and am unfamiliar with any rating I may have had prior to taking the bench.  I have never had a client to ask me about my Martindale-Hubbell rating nor have I had a client to say that they came to me for representation because of a Martindale -Hubbell rating.  Thus, I have not found Martindale-Hubbell to be beneficial or relevant to my practice.  I have never reviewed Martindale-Hubbell ratings.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years? 


(a)
federal:
Infrequently;


(b)
state:

Weekly.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years? 

(a)
civil:

40%;


(b)
criminal:
30%;


(c)
domestic:
30%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?   

(a)
jury: 

30%;


(b)
non-jury: 
70%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Sole Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.  


Although there were interesting legal issues involved in these cases, I think they were significant more so because of the circumstances of the clients.


(a)
State v. Bates - A retarded man who could not read, count or handle his own affairs was accused of being the leader of a drug dealing ring.  The Defendant was acquitted;


(b)
State v. Cunningham - Armed robbery of a motel.  The identification of the defendant was obtained through a line-up tainted by the detective involved.  The Defendant was acquitted;


(c)
Chrysler Motor Credit v. Ferguson - Credit life insurance was sold to Defendant’s husband after full disclosure of heart condition.  The decedent signed blank forms for salesman who knowingly completed the forms with false information. Husband died shortly thereafter as a result of a massive coronary.  The Defendant prevailed;


(d)
State v. Mitchell Frazier - Informant charged as co-defendant in a drug trafficking case. The defendant was hired to drive a disabled man to South Carolina to visit his family. The defendant was unaware of the family’s drug activities. The State objected to severance of trials.  Severance granted, Mr. Frazier was acquitted;


(e)
Harris v. Pentex - Workers compensation case wherein the claimant was persuaded by her supervisors not to file a claim.  The employer used the statute of limitations as a defense when a claim was filed. Claimant prevailed. 

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


I have never argued a case in the appellate court.  However, over the past four years I have handled hundreds of appeals as an appellate judge.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


I have never argued a case in the appellate court.  However, over the past four years I have handled hundreds of appeals as an appellate judge.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court. 


S.C. Circuit Court 1995-2003- Elected – General Jurisdiction


S.C. Court of Appeals 2003-Present- Elected- Appellate Review

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Myatt v. RHBT, 370 S.C. 391, 635 S.E.2d 545;


(b)
Skipper v. S.C. Dept. of Corrections, 370 S.C. 267, 633, SE2d 910;


(c)
United Student Aid Funds v. S.C. Dept. of Health and Environmental Control, 349 S.C. 162, 561 S.E.2d 650, 356 S.C. 266, 588 SE2d 599, 356 S.C. 266, 588 S.E.2d 599, (Affirmed by 182 Ed. Law Rep. 949 (S.C. Nov 03, 2003) (NO. 25746);

(d)
Ex parte T. Alexander Beard v. Keith Watkins, 359 S.C. 351, 597 S.E.2d 835 (certiorari denied (Sep 22, 2005));


(e)
Clear Channel Outdoor v. City of Myrtle Beach, 360 S.C. 459, 602 S.E.2d 76.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.  

S.C. House of Representatives 1991-1995 (elected);

Spartanburg City Council 1989-1991 (elected).
25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer. 


Military Service - 1974-1976 (Active Duty); 1976-1982 (Reserves).

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  I own a small amount of stock in two local banks and a utility company.  I would offer to recuse myself in matters involving these companies.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No. 

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.
33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  If so, give details.  I have had tax liens in the past which resulted from disputed recalculated tax bills however, I do not have any tax liens at this time.  I have never defaulted on a student loan and I have never filed bankruptcy.

AMENDED 34.
Have you ever been sued, either personally or professionally?  If so, give details.  


I have been sued on four occasions that I am aware of:


(a)
As a guarantor on a loan for a family member.  The case was settled over 25 years ago;

(b)
Involved a credit card debt of an ex-wife. After the divorce my ex-wife retained a joint credit card, she defaulted and we were sued. The case was settled over 25 years ago;

(c)
Involved a disputed title opinion.  I did not provide a title opinion and the bank never paid for one.  The case was dismissed after discovery;

(d)
Involved claims and counter-claims resulting from repairs to an office building owned by me.  All claims were withdrawn and the case was dismissed.

AMENDED: I would like to amend my PDQ Question #34 to reflect a lawsuit by Robert Koon. This is a prisoner lawsuit alleging civil rights violations. I was not served with the complaint and I do not know anything about his allegations.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None known to me.
39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.” Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.
41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.
42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No to all.
43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.  No to all.
44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.
45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.
46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar Association;

(b)
American Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Omega Psi Phi Fraternity;


(b)
Progressive Men’s Club.
48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


Most of my adult life has been focused on public service.  For more than three decades I have been involved with public service in varied capacities including military service as an officer, City Councilman, member of the House of Representatives, Judge, and numerous civic boards and commissions.  


In addition, I have served on committees and task forces concerning the judiciary.  Most recently, I served as an organizer and participant in the S.C. Summit on Children.  The focus here was to devise a plan to expedite the movement of children from foster care to permanent placement via adoption or otherwise.  Also, I am a member of a multi agency task force concerned with the continued operation of courts in a catastrophic situation.


Currently, I am a member of the Chief Justice’s Task force on Access to Public Information.  A final report and guidelines are forthcoming.  Service in the judiciary is more than an employment opportunity, it is an opportunity to serve the public and I welcome it.


In conclusion, I graduated cum laude from college, was selected to Who’s Who in American Colleges and Universities, and I have received numerous leadership awards from government and civic organizations.

49.
References:


(a)
Albert V. Smith



410 Magnolia Street 



Spartanburg, SC 29303 



(864) 585-8174


(b)
Barry Slider



First South Bank 



1450 Reidville Road 



Spartanburg, SC 29306



(864) 595- 0455


(c)
Samuel Foster



4065 York Highway 



Rock Hill, SC 29732,


    
(803) 328-6636


(d)
Michael Spears



PO Box 5806



Spartanburg, SC 29304



(864) 582-5472


(e)
I. S. Leevy Johnson



PO Box 1341



Columbia, SC 29202,


    
(803) 252-9700

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/Donald W. Beatty

Date: 3/12/07

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on our Supreme Court, and our inquiry has focused primarily on nine evaluative criteria, which have included a survey of the bench and the bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of any previous screenings, and a check for economic conflicts of interest.  We have one affidavit filed in opposition to your election and one witness present here to testify.  Do you have a brief opening statement that you'd like to make at this time?

JUDGE BEATTY:  No, sir.

V-CHAIRMAN DELLENEY:  Thank you, Judge.  We appreciate that.  If you would, at this time, answer any questions Ms. Shuler might have for you.

JUDGE BEATTY:  I will.

MS. SHULER:  Good afternoon, Judge Beatty.

JUDGE BEATTY:  Good afternoon, ma'am.

MS. SHULER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Donald W. Beatty provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

V-CHAIRMAN DELLENEY:  It'll be done at this point.

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:  Donald W. Beatty
Work Telephone:  864-596-3450

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications are frowned upon and should be avoided.  My staff screens my calls and advises callers that I cannot and will not discuss pending cases. 

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Recusal is not taken lightly.  I will recuse myself in any case where there is an appearance of conflict of interest or a personal relationship that causes a party to question my objectivity and impartiality.  However, I will not recuse myself simply because a litigant or lawyer is judge shopping.  Lawyer-legislators should be treated the same as any other lawyer.  There should not be an automatic recusal because the lawyer happens to be a legislator.  To do so is impractical and would deprive the lawyer of the right to practice law or deprive the lawyer of an opportunity for public service.


In regards to former associates, partners and employees, the decision to recuse is influenced by the amount of time that has passed since the end of the relationship.  The opposing party is made aware of the past relationship.  I have generally recused myself in these situations.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion? I would recuse myself.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I only accept social hospitality and gifts from close personal friends.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Report it.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?  I read the record from the trial below, paying particular attention to the issues raised by the parties arguments and their supporting legal authority.  I personally research the issues and applicable law and prepare my personal memoranda.  Subsequently, I confer with my law clerks who have been assigned the same cases for their review and research.  After a thorough discussion, I identify any additional questions or issues that require resolution.  A pre-hearing report or final memo is prepared.  If the case is scheduled for oral argument, the questions are directed to the attorneys.  After oral argument the case is discussed again and a final opinion is prepared.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Judicial activism is simply not appropriate.  The legislative branch makes the statutory law and the judicial branch has the responsibility to interpret the law in keeping with the legislative intent. 

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I speak to civic groups, schools and participate in planning and presenting continued legal education seminars.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?  I have served on the bench for approximately 12 years.  As a result, my circle of friends has become smaller.  Any strain in personal relationships has come and gone.  My family and remaining close friends fully understand the pressures of my position.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  Task Force on Public Access to Court Records, and The Summit on the Family.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:  

Historical evidence is very valuable in understanding the intent of the drafters of the constitution.  Understanding the historical evidence facilitates a practical application of the constitution.

b)
The use and value of an agency’s interpretation of the Constitution: Under South Carolina law an agency is not allowed to determine the constitutionality of a statute.  Thus, it would follow that an agency’s interpretation of the constitution would have little value.  Our constitution grants the judicial branch the authority to interpret the constitution.

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:  

Historical documents produced contemporaneously with the constitution are invaluable in ascertaining the intent of the drafters.  


When considering constitutional questions, I initially review prior decisions of the court on the question.  My undergraduate degree is professional history.  If I still have reservations about the correct interpretation then I will research the historical evidence, including contemporaneously created historical documents.  


When constructing or interpreting the state’s constitution, the primary function is to ascertain and give effect to the intentions of the drafters.  Clear and unambiguous terms must be given their plain and ordinary meaning without resort to a construction that will limit or expand the effect of the constitutional provision.  Of the three areas given in the question, I believe the use and value of historical evidence, which includes contemporaneous documents, in practical application of the constitution should be given the greatest weight.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  Home Rule act restored autonomy to local government.  Local government has the authority to enact regulations for necessary governmental services such as health and security without specific statutory authority as long as these ordinances are not inconsistent with the Constitution and general law.  However, local governmental authority does flow from the constitution and statutes.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses? I have always exceeded the CLE requirements. Judges are required to have 16 CLE hours a year, I have at least 60 for this reporting period.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?  To be patient and respectful of those who appear before me.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?  Notwithstanding the inherent frailty of humanity, I attempt to maintain the appropriate demeanor at all times.  However, sometimes I am not successful.

25.
Would there be a role for sternness or anger in meetings with attorneys?  Sternness yes, anger no.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  Less than $100.00

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No to all.
30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Donald W. Beatty

Sworn to before me this 9th day of March, 2007.

Notary Public for S.C.

My Commission Expires: 3/30/2010

MS. SHULER:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.  One final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Donald W. Beatty meets the statutory requirements for this position regarding age, residence, and years of practice. 

Q.  Judge Beatty, why do you want to serve now as a Supreme Court justice? 

A.  That's a good question.  When I embarked my legal career, actually, I thought I'd never practice law for more than five years, to be quite frank with you.  But after having started the practice of law, I have really enjoyed it and it has been, I gather, 27 years now or somewhere close to that.  I came to the bench about 13 years ago and I came reluctantly at that time because I thought I had not done as much as I wanted to do in my practice of law.  But after I had met with some community leaders, some members of this Legislature, I was convinced that it was something I should do and it was in the best interest of South Carolina that I do it.  And, in fact, I did it.  After having served on the bench for a little while, I enjoyed it.  I came to actually love it.  I enjoy my job now, tremendously so.  Once you embark upon a decision, if you will, as to where your life is going and what kind of work you're going to do, you want to be the best at it and you want to excel as far as you can in it.  I think extending, if I am chosen to do so, to the Supreme Court, will satisfy that.  And for one other reason, and I don't know how you might take this, but I think, again, it's in the best interest of South Carolina that I or someone like me be considered for our Supreme Court.  I think I bring something different to the table, if you will, something different than what most judges bring to the bench.  My life experiences are considerably different from most of the judges on this bench, and I tend to consider things that a lot of judges may not consider or might take it for granted in making decisions. 

Q.  Thank you, Judge Beatty.  And you've talked somewhat about this.  But regarding your experiences as it relates to your candidacy today, can you explain to the Commission how you feel your legal and your professional experience thus far will help you to be an effective Supreme Court justice? 

A.  Oh, yes.  When I first started my legal career, I started out in Legal Services by choice.  I went to -- and about my second year of law school, I started clerking at Legal Services in Spartanburg, and I also clerked with the Civil Rights Research Council, I believe is what it's called, or it might have been called LICRI, or something to that effect, at that point in time.  And after having done that for two years, I really enjoyed helping people and I thought I was making a difference and I thought that's something I wanted to do.  And if I was only going to practice law for five years, as I thought I would, I wanted to do it in a capacity I could be more beneficial to the public, if you will.  So I chose Legal Services.  I went to Legal Services, I worked there, I gained experience in all kinds of family law, Social Security, I guess, bankruptcy, public interest, public benefit, that kind of a thing.  And much more than Legal Services does now.  Once I finished that up, I went into private practice.  And I have a general practice.  I've done just about every kind of case you can imagine.  I practiced law for, I guess, 15 years before I went to the bench and I've been on the bench now for 12 years.

My experience on the bench has been invaluable.  There's a lot that you learn.  When you come to the bench, you come thinking, I would think, that we know everything about the law and anything that is, or everything there is out there.  And what you quickly learn is, out there, there's a different aspect to the law, that no one knows it all.  And it became an interesting endeavor for me because I was learning something every day.  And I'm still learning something every day.  I feel if you don't learn something every day, you've wasted a day.  So I make it my motto.  At the end of the day, I look to see whether I've learned something today.  In any event, during those 12 years on the bench on the Circuit Court, I've found that time to be invaluable.  Now, 90 percent of the stuff you do on the Supreme Court or even on the Court of Appeals comes from the Circuit Court.  And if you've not had some experience in dealing with some of those issues before you get to the Appellate Court level, then that learning curve creates a problem.  You don't hit the ground running, so to speak.  But if you have a background or an experience, if you will, in some of the areas that you will encounter on the Court of Appeals or even the Supreme Court, then it makes it much easier to deal with the issues.  I mean, having been on the Court of Appeals for the last four years and having sat with some judges who have not sat on the Circuit Court, you can tell a difference in the discussions that we may have about cases.  You can tell judges who have sat on the bench who actually tried some of these cases and what their experiences might have been in the courtroom, as opposed to judges who have not dealt with those kinds of things.  There is a difference and I think it's a notable difference.  It's something that we ought to take note of. 

Q.  Judge Beatty, although you addressed this in your sworn affidavit, could you tell the members of the Commission what you think is the appropriate demeanor for a judge? 

A.  The appropriate demeanor for a judge, in my estimation, is something that I've lived by all my life.  Something that my grandmother taught me, my grandfather, my parents taught me.  You treat people the way you want to be treated, is the bottom line, and you treat everyone with dignity and respect.  And I require that.  And I have, from time to time, incurred the wrath of one or two lawyers because I insisted upon their treating litigants, courtroom staff personnel, and the bench with respect and some dignity.  But that's the way, that's the demeanor.  You should be patient, you should be willing to listen, and you should spend whatever time is necessary to get the job done. 

Q.  Judge Beatty, you received three bench and bar surveys in which one was negative.  This survey contends that as a trial judge, you show favoritism to local attorneys over out-of-town attorneys who lack humility and tend to rule which is improper as opposed to following the black-letter law.  What response would you offer to these concerns? 

A.  That is interesting because, to be quite frank with you, I didn't hear that until I heard it from here, that I treated lawyers differently.  Anyone who knows me and have been in my courtroom knows that I try to treat everyone the same.  I go out of my way to bend over backwards treating everyone, to include lawyers and litigants the same.  Now, I do not, and I have not, to my knowledge, ever treated an in-town lawyer better than an out-of-town lawyer.  I believe they call that Home Cooking or something, is the way it used to be called.  I've not done that and I don't do that.  And a lack of humility?  Now, that's an interesting thing to say about someone like me from my background.  I grew up in a housing project.  I paid and I worked my way through college.  I went to the military.  I mean, to say I lack humility is demeaning, I do believe.  And I don't think you'd find anyone to say that other than one or two.  Maybe that person who said that, maybe that person, I didn't do what that person wanted, or maybe I ruled against that person or didn't allow that person to control the courtroom.  I don't know what the situation is in that particular case.  But to say that I lack humility, I find strange, to be quite honest with you, I do.  I'm very -- well, I'll leave that. 

Q.  Judge Beatty, although you've been screened in 2003 for the Court of Appeals by the Commission, your SLED report for this screening reflected a prison conditions case naming you as a defendant on February 29th, 2000.  In other words, it was not found or pled when they did your last screen, but was noted this time.  What, if any, knowledge do you have concerning this lawsuit? 

A.  And that is an interesting one, as well.  Until you brought that to my attention, I had no knowledge of the lawsuit, whatsoever.  And after I had looked into it, I found that the lawsuit had been dismissed and had been dismissed for a defective service.  And in the judge's order, he indicated that I had not been served, so I had no knowledge of the lawsuit.  Now, as to Mr. Koon, Mr. Rodney Koon is one who is well known by the judges in my Circuit, clerks of court in my Circuit.  He has sued just about everyone around.  And I'm surprised that he's not suing me, or at least I didn't know about it.  Everyone who's ever had an occasion to be involved with Mr. Koon has been sued by Mr. Koon.  Mr. Koon now, I do believe, is doing a light sentence and has nothing better to do but sue judges, clerks of court his attorneys, the solicitors, and anyone that he might have met in the hallway, if you will. 

Q.  Thank you.  At this time, I would like to turn to the affidavit brought against Judge Beatty.  As we discussed before, Ms. Boland has filed an affidavit complaining that Judge Boland showed lack of concern for her lawsuit.  The complaint, the trial records, the briefs of the parties on appeal, and the unpublished Appellate decision are in your notebooks.  I'd like to briefly summarize each for the record and give Ms. Boland a chance to elaborate on her complaint very briefly, answer any questions and then allow Judge Beatty to respond.  Judge Beatty, if you will step down and let Ms. Boland come forward and be sworn in by Representative Delleney.  Ms. Boland contends that Judge Beatty, as a member of a three-judge panel, and that panel consisted of Judge Stilwell, who authored the opinion, and Judge Short, that Judge Beatty rubber-stamped an order from the Family Court, Fifteenth Judicial Circuit, and that he did not look at the records and give meaningful consideration for an appeal from the Family Court.  Ms. Boland was married in 1987 to her husband, and she separated in 1987 with a separation agreement.  And then they reunited in 1993 and in 2002, an order of separate support was issued.  And Judge Mobley was the Family Court judge who issued that order.  

The case on appeal was decided without oral argument and the unpublished decision was issued in 2003.  The issues presented on appeal were that the husband was excluded from the marital property with error, improper valuation of marital assets.  The trial judge requested both parties submit an order and prior to the deadline of that order, the judge signed an order presented by Mr. Boland's attorney who failed to serve Ms. Boland's attorney with the order and failure to award Ms. Boland attorney's fees and cost was in error.  I have talked also briefly with the attorneys who represented Ms. Boland, or two different attorneys, one at trial, which was Ms. Ferguson-Major, who felt that the case should have been reversed on appeal.  She felt that part of that was because the trial judge, Judge Mobley, did not consider the testimony of Ms. Boland with respect to the valuation of the assets and precluding the farm from the marital property.  And, also, the concern about the fact that the judge said she would have two weeks for the order, but in ten days' time, the order from her ex-husband's attorney was signed, and the attorney, Ms. Boland's attorney, was not served with a copy of that order prior to the judge signing that order.  Ms. Boland was represented by Mr. John Ferguson, a different attorney on appeal, who stated during his telephone interview with staff, in light of the violation with Ms. Boland's former attorney, he did not think Ms. Boland received a fair trial.  He also didn't know that at the time, that he could request for an argument before the Court of Appeals and no oral argument was requested by Ms. Boland.  There was a petition for a rehearing and that petition was denied, as well.

REP. F. SMITH:  And there's no appeal to the South Carolina Supreme Court?

MS. SHULER:  No, sir.  And I did ask about that and he said that in talking with Ms. Boland, she had already spent seven thousand dollars in the appeal to the Court of Appeals.

V-CHAIRMAN DELLENEY:  Ms. Boland, please raise your right hand and be sworn.  Do you solemnly swear to tell the truth, the whole truth, and nothing but the truth, so help you God?

MS. BOLAND:  I do.

V-CHAIRMAN DELLENEY:  Thank you, ma'am.  Answer any questions Ms. Shuler might have.

MS. SHULER:  Ms. Boland, I had just provided the Commission members with a summary of your concerns relating to the divorce and with Judge Beatty's handling of your case.  

MS. BOLAND:  Except I wasn't married in 1987.  I was married in 1969.  

MS. SHULER:  I'm sorry.  Ms. Boland, if you would briefly, very briefly, elaborate on your allegations and give the Commission specific examples of how you believe Judge Beatty failed to give meaningful review to your appeal.

MS. BOLAND:  All right.  I have written down several -- well, one thing where we have tried to send in an appendix to the trust which would have approved -- which was part of the original documents, it would have proven my husband's intent to bring together all of the marital property as was separated out in that separation agreement in 1987.  That piece of paper, that appendix, lists -- somehow got separated from the original trust document in between my lawyer, Mr. Ferguson, sending it to the Court.  So when he tried to resubmit that, which would have proven my husband's intent, we were denied.  We were told that there was no proof that it could be part of the original record.  Well, in the original record, they specifically mentioned that appendix and its purpose and what we were trying to prove with it.  And it is in part of the original transcripts that were sent.  So if they had read that, they would have known then that that was actually a credible piece of evidence and should have been included.  It would have been proof one of my points.  

Another very important issue was the discrepancies between ourselves.  They said that my salary, which was -- I had to go to work because funds were being withheld from me during the process of the divorce, so I went to work, that my post-separation salary was included.  They agreed that it should not be.  They did include the entire gross and did not take out the net, so I was penalized both ways there.  They said that their defense against that was because my husband's salary should not have been included either.  But repeatedly in the transcripts and in the proofs and in the marital assets, it repeatedly proves that my husband's only salary and only earnings during this time was his pension and retirement, which after 32 years of marriage, I am legally entitled to.  That he did not -- the only post-separation earnings that he had were gambling earnings which he never did list as part of his assets.  So he was allowed to keep his gambling assets, I was penalized and take my entire salary and had to go in as marital assets even before the expenses were deleted.

They said that they could not prove that the farm was marital property.  I included in the documents, I had Kentucky dower rights in the state of Kentucky.  Even though there was a marital agreement that was made up in Florida to a prior separation, that agreement was never ruled on by a Court, it was never seen by a judge, it was never seen by my attorney.  It was simply a piece of paper that he drew up saying that he would take the farm and I could have the house in Florida, because he wanted to leave.  He wanted to go to Kentucky and he didn't want to come back for the sale of that house.  He wanted me to deal with it, so I dealt with it.  Then there was also some information in there about whether or not he would give me money for support of the children during that separation.  That was what was in that document.  But according to Kentucky, I still had dower rights, I still was an owner of that farm.  I had the deed.  I had the deed in the information and in the packet that was before the Court, saying that as of 1993 when we made up the trust, I had to sign that deed over.  I had to also put that piece of property in the trust, because Kentucky did consider it still a marital piece of property.  So that information was all in there.  

Like I said, there was repeated, repeated references to his pension and his earnings where he specifically states that that was all he had, that was all that his earnings were from.  Then there was a question of where he -- for two-and-a-half years, we used the same evaluation.  We separated in October of 2001.  This was before any of the consequences of 9/11 affected any of our accounts.  So the accounts were still fairly high in October of 2001.  I, according to law, knew I had to use those figures.  So I did, which he did also for two-and-a-half years.  His assets charts are repeatedly in the record, also.  When he submitted his final order to the judge, he put in my 2001 account values and had in 2003 for his.  So mine still read the higher levels and, of course, mine were reduced greatly by 9/11 and the subsequent things that happened in the stock market after that and his lower figures went in, so I lost a substantial amount of money there.  They said there was no proof that I had sustained these losses.  Well, I do have the page in here where his attorney questions my ability -- because I separated because of my fear of my husband's gambling, which was really getting out of control at that point, and I wanted to control some of the assets.  So I wanted to control part of the trust.  He questions that I am a gambler, too, because I had invested in options, stock options.  And he specifically says to the Court that I lost $12,000.  So there was proof that I had lost money in the stock market at that time, that my accounts had been affected.  So that was in the record.  So based on things like that, and I have many, many more that I could tell you, but those I think are the most important ones and, to me, the most glaring errors that they totally overlooked and said that, you know -- so they upheld the decision of the lower court.

MS. SHULER:  Ms. BOLAND.  I want to clarify one point.  When you initially separated from your husband and a marital agreement was entered into, that agreement, there was some discussion about it being lost.

MS. BOLAND:  Are you talking about the 1987 agreement?

MS. SHULER:  Yes, ma'am.

MS. BOLAND:  Now, that -- like I said, that was a separation that he and I worked out together.  There was no court involved, there were no lawyers -- he had a lawyer help him write it up.  But there was no ruling on it.  It never was seen by a Court, it was never registered anywhere or anything.  It was just something he came to me and he said, this will protect you.  He said, I don't want to be here for the sale of the house, so I'm going to give you this quitclaim and you take care of the sale of the house.  So I had to have that.  So, instead, he took the farm.  And then, like I said, it had provided for me -- that was the first time in the marriage -- after a 17-year marriage, that he gave me any kind of money for the children.  I took care of all of the daily expenses of my family to my own salary while he saved for overtime.  So that specified what amount of money he would give me for my children.  When we reconciled in 1992, in 1993 he told me he wanted to do the trust in order, again, to protect me and to prevent probate.  The reason I gave him total control over the trust was because his plan for retirement was to buy a boat, which we did do, and to travel and live on that boat when my last child had graduated from high school.  But because she was still in high school, he says to me, I need total control over this to buy the boat.  

REP. F. SMITH:  May I ask a question?  It sounds like we're re-trying this case and we don't have any authority to do that.  I think our process is whether or not Judge Beatty is qualified to be on the Supreme Court and whether something he's done precludes that.  We don't have any authority to overrule the Court or to make a judgment one way or the other as to whether his decision is right or wrong.  

MS. BOLAND:  I understand that.  Well, let me say this about the separation agreement.  They based a lot of credence on that and a lot of documents they never saw.  That was outdated and voided by the trust.

V-CHAIRMAN DELLENEY:  When you say they, are you talking about the entire panel or just Judge Beatty?

MS. BOLAND:  Well, I never got to go to court.  I never got to -- they ruled on the record.  I'm saying they went against the record.

V-CHAIRMAN DELLENEY:  When you're saying they, you mean Judge Short and Judge Beatty and --

MS. BOLAND:  Judge Stilwell, Judge Short, and Judge Beatty.

V-CHAIRMAN DELLENEY:  So your problem is equally with Judge Short and Judge Stilwell?

MS. BOLAND:  Yes.

V-CHAIRMAN DELLENEY:  Well, we can't do anything about that.

MS. BOLAND:  I understand that.  

V-CHAIRMAN DELLENEY:  And your avenue to redress this is the Supreme Court.

MS. BOLAND:  But as a citizen of South Carolina, I feel that I was very overlooked.  I was bypassed in the lower court and I was bypassed again in the appellate court.  For whatever reason, they've over-stamped the opinion of the lower court.  I feel that my rights have never -- my case has never been looked at.  And as a citizen of this state, that's not a qualification I would like in a Supreme Court judge.  I would expect that they'd be very careful.

V-CHAIRMAN DELLENEY:  Professor Freeman?

PROF. FREEMAN:  But if I'm correct, there was no oral argument in the case, correct?

MS. BOLAND:  Right.

PROF. FREEMAN:  So you were never in the courtroom in front of Judge Beatty or the other judges?

MS. BOLAND:  Exactly.

PROF. FREEMAN:  You've never seen his demeanor or behavior at all?  

MS. BOLAND:  (Shakes head.)

PROF. FREEMAN:  What you're assuming is that he failed behind the scenes, as far as you know?  

MS. BOLAND:  Yes.

PROF. FREEMAN:  And if he failed, the other three judges failed?

MS. BOLAND:  Yes.

PROF. FREEMAN:  And the trial judge failed as well.  So that's four judges, correct?  

MS. BOLAND:  Yes.  

PROF. FREEMAN:  That's all.

MR. SELLERS:  And you voluntarily made the decision not to appeal to the Supreme Court; is that correct?

MS. BOLAND:  I was running out of money.  I couldn't afford to go to the Supreme Court.

SEN. FORD:  Mr. Chairman?  You mentioned Kentucky, that your case started in Kentucky?

MS. BOLAND:  No.  We were -- the farm that was in question was still in Kentucky.  And according to Kentucky, my Kentucky dower rights, I still had ownership to the farm, which that deed proved.  

MS. SHULER:  That's all I have for Ms. BOLAND.

MS. BOLAND:  Thank you.

V-CHAIRMAN DELLENEY:  Do any other members of the Commission have any questions for Ms. BOLAND?  Thank you, Ms. BOLAND.

MS. BOLAND:  Thank you.

V-CHAIRMAN DELLENEY:  If you would, take a seat back over there.  And, Judge Beatty, if you would, please answer any questions from Ms. Shuler.

MS. SHULER:  Judge Beatty, I just have three brief questions. 

Q.  When you're assigned to a panel on the Court of Appeals, could you describe what the three of you do for review of that decision by the panel? 

A.  Yes, ma'am, I will.  And I'd be happy to, in fact.  It might shed some light on what might have happened in this case and it might help the complainant to understand how this works.  We all are assigned anywhere from, and it depends upon when it is, but anywhere from eight to fifteen cases apiece each month.  And this happened, it appears, when I first came on the court back in 1994.  It looks like I might have been on the court for two months when this case occurred.  During that time, we were getting, on the average, about fifteen cases apiece.  That means each panel is responsible for about 45 cases.  You have a day-and-a-half to two days to review a case.  Each judge writes his own opinions, if you will.  He is responsible for authoring the opinions in the cases that are assigned to him.  However, each judge is responsible for reviewing the work of the other two judges on the panel.

Now, how that happens is, that the other judge, through his law clerks and the staff attorneys, provide what we call a pre-hearing report.  They will have researched it and discussed it and come up with what they consider to be the proper resolution to this case.  Each of the other judges on the panel will have received the same briefs that the offering judge will have received and we'll read those briefs and we will have received the pre-hearing report, as well.  Now, what people don't seem to understand outside of the legal profession is that, when a case is on appeal, the appellate judge does not get the entire transcript.  We don't get every word that was said in the lower court.  All we get is what the lawyers want us to see.  And if a lawyer does not direct that to our attention, we don't see it.  We don't even get it included in our record.  Now, having said that, we review the issues that are raised in the briefs.  We refer to the references in the record that have been provided to us and by the litigants to see whether or not those factual statements are true.  After having taken a look at the issues and the briefs, we look at the law.  And not one time have I heard Ms. Boland say that the law that is cited in this opinion is incorrect, or even that the analysis is faulty in any form or fashion.

I reviewed, Judge Stilwell who authored the opinion in this case, I reviewed it, just like Judge Short did.  And there's nothing wrong with the analysis here.  There's nothing wrong with the law here.  All of it is quite sound.  The problem is that we came to a different decision than Ms. Boland wanted us to.  Now, when you're reviewing Family Court work, of course, we have the right to take our own view of the evidence.  We can disagree with the facts as found by the Family Court judge.  But we just don't do that because we can.  We do it if there's a reason to do that.  Now, after having reviewed this record, at least that part of it that was provided to us by the litigants themselves, there is conflicting testimony on every point that Ms. Boland raises.  Now, in the briefs, her lawyer admits that this separation agreement that she's made mention of was valid and enforceable and had been executed.  We're not talking about something that was to happen in the future with this farm in Kentucky.  They had already agreed to separate their properties and to give the husband the farm in Kentucky and she took the house in Florida.  There was an executed agreement, an executed contract, if you will.  You can't go back and undo that.  

Now, if there were provisions of this agreement that had not been executed, then that would have been a different story.  That becomes void.  But that's not what happened in this case.  What we're talking about is an agreement that had been fully executed, property separated, and these parties, some years after their separation, agree to get back together.  And as for this trust that we're talking about, the husband specifically testified that, I created this trust, it was my idea to protect probate.  I don't want the probate -- and when this matter goes to probate, lose any part of our assets.  He never, ever said I wanted her to have this farm.  He never, ever said this is community property.  In fact, he said otherwise.  He said otherwise.  And as to the deeds that Ms. Boland makes reference to, she neglected to say that she's already signed the deed to this property over to him, a quitclaim deed, before she signed the second deed.  Now, if that is incorrect, then the record is incorrect.  I regret that Ms. Boland didn't get what she felt like she deserved in this case.  And the fact about the evaluation of the income, she was the beneficiary of that.  They used her income, post-separation income, and they used his.  I believe she came out $65,000 or more to the better on that.  Well, let me put it this way -- yes, she did.  Her income, post-separation income, was $11,000 that should not have been included.  His post-separation income was $65,000 that should not have been included.  And we said it should not have been included.  But both of them were included, so she came out on the better end on that one.  Everything that she makes reference to, we discussed.  Again, ladies and gentlemen, the law is sound, the analysis is sound, there's a disagreement.  As to the lawyers in this case, they didn't get along, the parties didn't get along.  They were upset because we didn't penalize the lawyer in this case.  That's not our job.  She should have filed a grievance against him if there was a problem.  We don't handle that kind of a thing.  That's about as much as I can say to that. 

Q.  Thank you, Judge Beatty.  Have you sought or received the pledge of any legislator prior to this date? 

A.  No, ma'am, I have not. 

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening? 

A.  No, ma'am, I have not. 

Q.  Have you asked any third-parties to contact Members of the General Assembly on your behalf? 

A.  No, ma'am, I have not. 

Q.  Have you contacted any members of the Commission? 

A.  No, ma'am, I have not. 

Q.  Do you understand the 48-hour rule? 

A.  Yes, ma'am, I do. 

Q. Would you explain it in your own words to the Commission? A. It's my understanding on the 48-hour rule is that we cannot contact or request, if you will, commitments from any legislator within that 48-hour period, or after you all issuing your final report, I should say.

MS. SHULER:  I would note that the Upstate Citizens Committee reported that Judge Beatty meets the qualifications as set forth in the evaluative criteria.  Interviews and other sources utilized by the Upstate Citizens Committee determined that he is well qualified for the position he seeks.  Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record.

V-CHAIRMAN DELLENEY:  Without objection.

MS. SHULER:  I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated in the questioning today.  Mr. Chairman, I have no further questions of Judge Beatty.

V-CHAIRMAN DELLENEY:  Does any member of the Commission have any questions for Judge Beatty?

MR. HARRELL:  I just have a quick --

V-CHAIRMAN DELLENEY:  Mr. Harrell?

MR. HARRELL:  Judge, I have about three questions and we can branch out.

JUDGE BEATTY:  Yes, sir.

MR. HARRELL:  The first one is kind of elementary, but I want to hear what you have to say about a judge's role.

JUDGE BEATTY:  A judge's role?  

MR. HARRELL:  Yes, sir.  In the courtroom.  

JUDGE BEATTY:  In the courtroom.  A judge in the courtroom actually is more like an umpire, sir.  And when I'm explaining this to people, we're talking about trials.  A judge is like an umpire.  You make certain that a trial goes according to the rules that we have set forth for conducting trials.  You make certain that everyone has an opportunity to be heard and you enforce the rules of evidence, the rules of procedure, and that kind of thing, if we're talking about a trial.  Now, on the appellate court, a judge's job is different.  You don't have those kinds of concerns.  And your job at that point is to review the arguments made by counsel to see whether or not those arguments are properly preserved or are, in fact, appealable, and then you resort to the scope of review that you are required to use that dictates how far you can go in reviewing a particular issue.  You apply that scope of review, you apply the law, and you come up with a decision.  

MR. HARRELL:  Well, how should a judge view and apply a code or a regulation section?  

JUDGE BEATTY:  How should --

MR. HARRELL:  Yeah.  You have a particular statute.  How do you apply that?  Let me ask it another way.  If you have litigation in front of you, or even on appeal, and you feel that the law as it's written is unfair to this particular person, how do you apply that law?

JUDGE BEATTY:  It's a simple answer.  The law is the law.  It doesn't change because of the litigants.  

MR. HARRELL:  Thank God.

JUDGE BEATTY:  I might think that the outcome is a bad one and I wish it were different, but you can't change the law and you have to carry out the legislative intent, the intent of that section.

MR. HARRELL:  Thank you, Judge.  That's all the questions I have.

V-CHAIRMAN DELLENEY:  Thank you, Mr. Harrell.  Any other members of the Commission have any questions for Judge Beatty?  Thank you, Judge Beatty.  You know the process well, you've been screened several times.  You know the 48-hour rule and you know this ends this portion of your screening, the public hearing portion of the screening.  However, if we wanted to reconvene the public hearing, we could do so and bring you back in and have you testify again.  But with all of that, we appreciate your service and we appreciate your willingness to subject yourself to the process and your willingness to serve on the Supreme Court.  

JUDGE BEATTY:  Let me ask one question, if I may.  At the conclusion of this process and this particular screening round, is it possible that I might sit down with some members of this Committee in regards to future screenings, testing, content, that kind of a thing?  From my experience, I kind of feel that that might be something we might need to take a look into.  

V-CHAIRMAN DELLENEY:  Did you want to express it now?

JUDGE BEATTY:  Not necessarily now.  I don't think this is the proper forum, nor do you have the time.  And I think I've spoken with Ms. Shuler, and I think all the judges have in that regard.  And I think we would like to, once this is over and done with, in future plannings, to assist if we can and make this process a little more smoothly for you.  

V-CHAIRMAN DELLENEY:  Thank you, Judge.

JUDGE BEATTY:  Thank you all, very much.  I appreciate the opportunity for having come before you.  I know this is an onerous job.  No one likes to do it, just like we don't like campaigning for it.  But someone has to do it and I'm certain that the candidate that you all choose and find the appropriate ones to go forward will be those candidates you feel are in the best interest of this state and would do a suitable job.  Thank you all, very much.  

- - - - - - - -

HONORABLE JOHN C. FEW at 1:06 p.m.

V-CHAIRMAN DELLENEY:  Good afternoon, Judge Few.

JUDGE FEW:  Good afternoon.

V-CHAIRMAN DELLENEY:  We have before us this afternoon the Honorable John C. Few, who is a Circuit judge who seeks a position on the Supreme Court, Seat Number 5.  At this time, Judge Few, if you would, raise your right hand and be sworn.  Do you solemnly swear to tell the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE FEW:  Yes, sir.

V-CHAIRMAN DELLENEY:  Thank you, sir.  Have you had an opportunity to review your personal data questionnaire?

JUDGE FEW:  I have.

V-CHAIRMAN DELLENEY:  Is it correct?

JUDGE FEW:  Yes, sir.

V-CHAIRMAN DELLENEY:  Does anything at all need to be changed?

JUDGE FEW:  I can't think of anything.

V-CHAIRMAN DELLENEY:  Do you object to our making that summary a part of the record of your sworn testimony?

JUDGE FEW:  I have no objection.

V-CHAIRMAN DELLENEY:  It'll be done at this point in the transcript.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Supreme Court, Seat 5


NAME:


John C. Few


BUSINESS ADDRESS:
305 E. North Street, Suite 318






Greenville, SC 29601


TELEPHONE NUMBER:
(office):  (864) 467-8448

2.
Date of Birth:  1963


Place of Birth:  Anderson, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Divorced.  I filed for divorce in Laurens County on the grounds of one years’ continuous separation.  The divorce was granted on that basis on December 9, 2005. Three children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Duke University 
1981-85
B.A.


USC School of Law
1985-88
J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina 1988.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


In college I served as the Duke Blue Devil.  In law school, I served on the Law Review as a Student Works Editor.

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


(a)
Annual Judicial Conference

08/22/02;


(b)
17th Annual Criminal Law Update

01/25/02;


(c)
Circuit Judges’ Annual


05/08/02;


(d)
SC Circuit Judges’



08/07/03;


(f) 
Judicial Conference



08/07/03;


(g)
Judicial Conference



08/19/04;


(h)
19th Annual Criminal Law Update

01/23/04


(i)
SC Circuit Judges’



05/05/04;


(j)
Judicial Oath of Office


08/19/04;


(k)
Annual SC Solicitors’


09/26/04;


(l)
20th Annual Criminal Law Update

01/21/05;


(m)
Circuit Court Judges


05/11/05;


(n)
Annual Judicial Conference

08/24/05;


(o)
SCDTAA Annual Meeting


11/03/05;


(p)
Advanced Evidence



09/25/05;


(q)
Teaching Evidence



11/14/05;


(r)
Fourth Annual Civil Law Update

01/27/06;


(s)
21st Annual Criminal Law Update

01/27/06;


(t)
20th Circuit Court Judges’


05/10/06;


(u)
SCCA Judicial Conference


08/23/06;


(v)
22nd Annual Criminal Law Update
01/26/07;


(w)
5th Annual Civil Law Update

01/26/07.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

I have done a good bit of teaching and lecturing at continuing legal education classes since I began practicing law, and I continued doing that after I became a judge.  I have spoken at the annual Greenville Bar Association December CLE program almost every year since I became a judge.  I have spoken at numerous South Carolina Bar programs as well.  An addition, I am a member of the faculty at the National Judicial College, where I taught a class on evidence to other judges in September 2005.  I have spoken on at least four occasions to the South Carolina Defense Trial Attorneys Association, twice at their summer meeting at the Grove Park Inn in Asheville, and twice at their annual meeting, which is held in a different location each year.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

I have not published any books or articles since I became a judge in 2000.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina



1988;


USDC, DSC




1989;


US Court of Appeals, 4th Circuit

1990;


US Supreme Court



1995.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1989-1997
Private Practice, in partnership with my father, J. Kendall Few.

1997-2000 
Private Practice.

15. What is your rating in Martindale-Hubbell?  AV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
At least once a month;


(b)
state:

At least once a month.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

100%;


(b)
criminal:
0;


(c)
domestic:
0  (I was appointed in 2 or 3 domestic cases over 11 years).

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

90%;


(b)
non-jury:
10%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?


The types of cases I handled while practicing law usually called for more than one lawyer.  I almost always served as either chief or associate counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
Bagwell v. Nissan, US District Court, District of South Carolina.

This case is significant because I was able to play a major role in enabling a severely disabled quadriplegic, who was otherwise unable to provide for himself financially, to have his basic needs met for the rest of his life;


(b)
Shockley v. Hoechst Celanese, 793 F.Supp. 670 (D.S.C. 1992).


This case is significant because an Order I wrote at the request of the district judge was published in the Federal Supplement, and has played a significant role in the development of the law of environmental contamination.   The appeal of this case is listed in response to question 20;


(c)
Roshto v. Spartanburg Petroleum.

This Laurens County case was significant in that my co-counsel and I were able to get a settlement for a hotel (the old Holiday Inn at SC 56 and I-26) owner and operator that enabled the business to stay in operation despite the unwillingness of banks to finance the business because of groundwater contamination on the property caused by a gas station on adjoining property;


(d)
Shook v. Golden Rule, 1993 WL 18754 (D.S.C. Jan. 7, 1993).

This case against a medical insurance provider is significant in that my co-counsel and I were able to get medical insurance payments immediately made for a severely disabled accident victim whose insurance had been denied in violation of the terms of the policy;


(e)
Cameron v. General Motors Corp., 158 F.R.D. 581 (1994).

This case is significant because of the fact that the U.S. District Judge who presided over it was essentially disqualified by the Fourth Circuit, and the case was transferred to a District Judge from West Virginia.  The legal issues were substantial, and eventually involved litigation in West Virginia and Detroit Michigan, in addition to South Carolina.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Shockley v. Hoechst  Celanese Corp., 996 F.2d 1212 (4th Cir. 1993). 

I wrote the brief in this case, but did not personally argue the appeal;


(b)
Ehlies v. Shirley, 2000-UP-250;


(c)
Phillips v. Southland Life Insurance Co.
This was the first case I ever tried, and the first appeal I ever argued.  I don’t have the case number of the unpublished opinion.  I lost both the trial and the appeal;


(d)
Clark v. Greenville County, 313 S.C. 205, 437 S.E.2d 117 (1993).

I don’t think I actually argued this appeal, but I wrote or substantially wrote the briefs;


(e)
Kelly v. Para-Chem Southern, Inc., 311 S.C. 223, 428 S.E.2d 703 (1993).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


I have never handled a criminal appeal

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


I have served as a Circuit Judge since July 1, 2000

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Dissenting opinion in South Carolina State Ports Authority v Jasper County, 368 S.C. 388, 629 S.E.2d 624 (2006).  I was sitting as an Acting Justice by designation.

 
(b)
Foothills Brewing Concern, Inc., et. al. v. City of Greenville, 06-CP-23-7803 (Order dated March 8, 2007).


(c)
Dabbs v. Davis, 01-CP-23-7629 (Order dated March 1, 2004).


(d)
Sloan v. Greenville County, 99-CP-23-3022 (Order dated May 7, 2001), 99-CP-23-5004 (Order dated May 7, 2001), 00-CP-23-5354 (Order dated September 14, 2001), aff’d 356 S.C. 531, 590 S.E.2d 338 (Ct. App. 2003).


(e)
Pitts v. Jackson National Life Insurance Co., 352 S.C. 319, 574 S.E.2d 502 (Ct. App. 2002).  My Order is being sent under separate cover.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.

I own an LLC that owns and rents out the building in which I used to practice law.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

I was sued by Donald Strable in US District Court for the District of South Carolina for $21 million.  The allegations arose out of my having been assigned as administrative judge for all the lawsuits he had filed against other judges.  Because the case was filed pro se, he was not allowed to serve me without the permission of the Federal Court, and that permission was denied.  The case is over.

I was listed as a defendant in Rochester, v. L. Casey Massing, 2004-MC-00008.  However, I was never served with a summons and complaint and never participated in the case.  I have no idea what the allegations against me were.  As far as I know, the case has been dismissed.

A former client of mine, Newco Electrical Supplies, Inc., and one of its owners James H. Vaughn Jr., sued me and my co- counsel in the case.  The case was filed in Greenville County, case number 03-CP-23-3354.  The case was dismissed on a motion for summary judgment. 

Recently, I was served with a Petition for a Writ of Prohibition in the Supreme Court of South Carolina in regards to my role as the assigned judge in State v. Jerry Buck Inman, a death penalty case pending in Pickens County.  I have responded to that Petition as directed by the Supreme Court, but the Court has not ruled.

Otherwise, I do not recall ever being sued. 
36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


Postage, but none other than that.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.


I have not requested anyone to contact a member of the General Assembly on my behalf in regards to this election for the Supreme Court.  Of course, in my initial election into the Circuit Court in 2000, and in my reelection bid in 2006, I did so after the point in time when the rules allowed me to.  I am aware that conversations about me and the other candidates for the Supreme Court take place between members of the General Assembly and non-members, but to my knowledge, none of these conversations have been initiated on my behalf.  I have not requested anyone to contact a member of the General Assembly on my behalf in regards to the Supreme Court race.  

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
Greenville County Bar;


47.
List all civic, charitable, educational, social, and fraternal organizations of 
which you are or have been a member during the past five years and include 
any offices held in such a group, any professional honors, awards, or other 
forms of recognition received and not listed elsewhere.

I serve on the Duke University Alumni Advisory Committee for the upstate.  All I do in that capacity is to interview high school seniors who have applied to Duke.  I also serve in the unofficial role of President of the Duke Club of the Upstate, which specifically does not involve any fundraising whatsoever.  I am simply a contact person for Duke alumni who live in this area.
48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I know of none which should be disclosed.

49.
References:


(a)
Frederick M. Wylie;


(b)
Stephen L. Davis;


(c)
Fred Gilmer, III;


(d)
Kenneth R. Parham;


(e)
Ray Lattimore.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/ John C. Few
Date:  March 12, 2007

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria, which have included a survey of the bench and the bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name may appear, a study of previous screenings, and a check for economic conflicts of interest.  We have received one affidavit filed in opposition to your election and there is one witness present here to testify.  Do you have a brief opening statement that you would like to make at this time?

JUDGE FEW:  Well, I would just like to say that I am very appreciative of the opportunity to be here.  I'm excited about the prospect of having this discussion with you all.  I realize that y'all are behind schedule so I want to be as brief as possible in doing this and I look forward to answering the questions that you all have for me today.  

V-CHAIRMAN DELLENEY:  Thank you, Judge.  If you would, answer any questions our able counsel may have for you.

MR. HARPER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Few provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

V-CHAIRMAN DELLENEY:  Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:

John C. Few

Address:

305 East North Street Suite 318




Greenville, SC 29601

Work Telephone:
(864)467-8448

1.
Do you plan to serve your full term if elected?  Yes.
2.
If elected, do you have any plans to return to private practice one day?  No.
3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.
4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

My behavior in this regard is governed by Canon 3 B (7) of the Code of Judicial Conduct, which provides I “shall not initiate, permit, or consider ex parte communications,” except under limited circumstances.  Yes, I can envision tolerating ex parte communications in those specific limited circumstances set forth in Canon 3 B (7).
5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

My behavior in this regard is governed by Canon 3 E of the Code of Judicial Conduct, which provides that I shall disqualify myself “in a proceeding in which [my] impartiality might reasonably by questioned.”  I am also very conscious of Canon 3 B (1), which requires a judge to hear a case unless disqualification is required.

I do not recuse myself when lawyer-legislators appear in front of me.


My only former associate or partner is my father, and I am automatically disqualified in his cases under Canon 3 E (1) (d) (ii).

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

Whether or not something would “actually prejudice [my] impartiality” is totally irrelevant in this situation.  The standard is whether my “impartiality might reasonably be questioned.”  The question states the “something” does have “the appearance of bias.”  Therefore, my recusal would be required whether it was requested or not, unless my disqualification were waived by all parties as provided for in Canon 3 F

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I comply strictly with Canon 4 D (5).
8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

If I received information indicating a “substantial likelihood” of misconduct, then I would comply with Canon 3 D (1) or (2). 

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.
10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.
11.
How would you prepare for cases that were before you?

Having never served as an appellate judge, the approach summarized below would naturally grow and develop with experience.  Nevertheless, this approach is based on my judicial philosophy, and I believe its format would not change significantly.

First, after reading briefs and applicable case law, I would work with my law clerks and fellow Justices to identify the true issues in each case.  This is important because of the limited role of the Judiciary.  Recognizing this limited role, a court must do as little as possible to resolve the case or controversy before it, and in order to restrict the action of the court in this manner, it is essential to identify the true issue before the court.  

Second, I would assign my law clerks the task of collecting, understanding, and discussing with me, all of the case and statutory law that could relate to the resolution of the issues we have identified.

Third, I would lay out the structure of the opinion that I believe should be written, and ask my law clerks to work with me to fill in that structure with the argument and discussion that appears necessary to resolve the case.

Fourth, I would prepare for oral argument by having my law clerks play the role of “devil’s advocate” to identify any problems in the position I have initially taken.

Fifth, after oral argument, I would work with my law clerks and fellow justices to modify the position I had initially taken as appropriate.

Finally, if I am assigned to write the opinion, I would be very careful to make sure the opinion goes no farther than is necessary to resolve the case or controversy before the court, and that it clearly and concisely explains the court’s ruling in such a way as to allow the parties and the State to understand the points of law used in resolving the case.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


“Judicial Activism” is a term usually used to mean “making law,” or to otherwise allow the work of the court to go beyond the properly limited role of the judiciary.  I do not engage in Judicial Activism.  Making law is for the Legislative Branch of Government.  Judges and courts resolve actual cases or controversies, and in doing so they interpret and apply existing law. 

As far as setting and promoting public policy, I believe it is the province of the Legislative Branch, and to a lesser extent the Executive Branch.  Many times it is necessary for judges and courts to discern public policy in order to resolve cases or controversies, but it is not the province of judges to “set” public policy.  When public policy set by the Legislature or Governor has an impact on the resolution of a case before a judge, it is the responsibility of the judge to apply that public policy.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I speak frequently in Continuing Legal Education seminars, and to community groups.  I intend to continue doing that.  Further, as a member of the Supreme Court I would have considerably more influence on the Bar of our State, and with that influence I would engage in increased efforts to improve the quality of the Bar, both in terms of the qualifications of its lawyers, and in terms of having a positive impact on the people they represent.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?


Serving as a judge definitely causes a strain on person relationships.  

I handle it the best I can.  As far as my children are concerned, I try to make them understand the legal process, and the role I play in government.  Recently I made a controversial ruling that the City of Greenville’s “Smoking Ordinance” was invalid and unenforceable under State law.  Many members of the public believed incorrectly that this decision was made on a political basis, rather than as a strict interpretation of the law.  I was concerned that those who did not understand the limited role I played in regard to the “Smoking Ordinance” might say something critical of me to one of my children.  So, I took each of my children aside and tried to explain the role the Judiciary plays in our government, and the basis for my decision.  I did this not only to help them understand why someone might question the ruling I made, and why they might say something critical of me, but also to teach them about the different roles the three branches of government play, and how government works correctly.

As far as friends are concerned, when I first became a Circuit Judge I remember wondering how ruling against lawyers I knew might affect my personal relationships with them.  I was resolved, however, that I would never allow any personal relationship to affect a ruling of mine in any way.  When I was a lawyer, the last thing I wanted was a judge to do me a favor.  Decent lawyers want judges who listen carefully, and rule based on the law.  I find that my own resolve to do this myself improves my personal relationships with lawyers, even when I rule against them, because it earns their respect.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?

I serve on the Duke University Alumni Advisory Committee for the upstate.  All I do in that capacity is to interview high school seniors who have applied to Duke.  I also serve in the unofficial role of President of the Duke Club of the Upstate, which specifically does not involve any fundraising whatsoever.  I am simply a contact person for Duke alumni who live in this area.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

It is important in interpreting the Constitution, or any other historical document, to understand the context in which it was written.  It would also be important to understand the manner in which the Constitution has been interpreted in the past, and the effect that interpretation has had on the law and on the State.  

b)
The use and value of an agency’s interpretation of the Constitution:

I do not believe it would be particularly important to understand how an agency has interpreted the Constitution.

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

These documents could be particularly useful in understanding the context in which the Constitution was written, and therefore its intended meaning.  Of the three listed, this would ordinarily be given the greatest weight.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.
18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?

Local government has no power except what is specifically granted to it by the State. The South Carolina Constitution provides that all political power is vested in and derived from the people.  That power is placed in State government through the State Constitution.  In ratifying the United States Constitution, much of that power was delegated, or transferred, to the federal government.  Any power that was not specifically delegated to the federal government was retained by the State.  Local government derives its power from the State.  Other than that power specifically given to local government through the Constitution or statutory law, local government has no power.

The power that has been granted to local government through “Home Rule” is broad.  State law allows local government to do most anything its elected officials believe is appropriate, as long as it is not inconsistent with State law or the Constitution.  However, that broad power comes from the State, and does not exist in any manner independent of the State.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.
20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.
21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.
22.
Have you written any scholarly articles?  No.
23.
What do you feel is the appropriate demeanor for a judge?

A judge should be patient in court and should make a serious effort not to appear biased on issues or toward parties.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

A judge is required to “act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.”

25.
Would there be a role for sternness or anger in meetings with attorneys?

There is no role for anger.  Though judges are human, and are prone to feel emotion such as anger even when sitting on the bench or meeting with lawyers, the decisions a judge makes should never be based on anger.  Judges owe a duty to control anger in such a way that litigants and lawyers do not see it, even if the judge feels it, and in such a way that anger never controls a judge’s decision.

There can be a role for sternness in the sense of firmness.  In some situations, lawyers and litigants need to see confidence and resolve in the demeanor of the judge.  This is especially true in criminal court in such matters as sentencing.  But there is never a need for a judge to show sternness in a condescending or demeaning way.  Judges must respect the role that lawyers, litigants, witnesses, court staff, and others play in the judicial system, and make every effort to treat them with respect and dignity at all times.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

I have incurred postage and travel expenses.  Other than those, I have spent no money.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.
28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.
29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

I have not requested anyone to contact a member of the General Assembly on my behalf in regards to this election for the Supreme Court.  Of course, in my initial election into the Circuit Court in 2000, and in my reelection bid in 2006, I did so after the point in time when the rules allowed me to.  I am aware that conversations about me and the other candidates for the Supreme Court take place between members of the General Assembly and non-members, but to my knowledge, none of these conversations have been initiated on my behalf.  I have not requested anyone to contact a member of the General Assembly on my behalf in regards to the Supreme Court race.  

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.
31.
Have you contacted any members of the Judicial Merit Selection Commission?

I am friends with several members of the committee, and I have seen or talked to them in the normal course of our friendships.  I have not contacted them about my qualifications for this Supreme Court bid. 

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.
I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/John C. Few
Sworn to before me this 12th day of March, 2007.

Notary Public for S.C.

My Commission Expires: 11/23/2015
MR. HARPER:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.  One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Few meets the statutory requirements for this position regarding age, residence, and years of practice.

MR. HARPER:  Judge, if you would, please answer the questions for me.

JUDGE FEW:  Certainly. 

Q.  Why do you want to serve as a Supreme Court justice? 

A.  Well, as my career as a lawyer developed, it became very important to me to be involved in public service and that was sort of the reason that I, or really the reason that I decided to get into the Circuit Court in the first place.  So I had kind of filled the progression of my career around public service and feel that, as I look at my skill-sets and the things about being a lawyer that I think I'm good at, I think they serve me very well as a judge and that they will serve me particularly well as a member of the Supreme Court.  It is important to me that when I get to the end of my career, that I be able to look back on it with pride about what I have done for myself and also about what I have done for this state.  And I think that the best way I can serve our state is in the position that I am now seeking, and I think that my qualifications for it are uniquely suited for that position. 

Q.  Thank you.  Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far will help you be an effective Supreme Court justice? 

A.  When I was practicing law, I was engaged almost exclusively in complex civil litigation which put me into a situation of evaluating complicated factual situations and also complicated legal issues.  As I got into the Circuit bench, I have sought out and been requested to take a lot of complex cases that come before our court, and I have what I think is a very complete array of experience in handling the types of legal issues that would come before the Supreme Court.  In addition to my, directly professional experience, my advocational interests include a lot of work in reading the types of both legal and non-legal works of literature and history and political discussion that I think enable me to be able to think through problems, like the ones that I would face on the Supreme Court, and to be able to resolve those problems in a way that is correct and meaningful for the state. 

Q.  Thank you.  Judge, I think you addressed this in your sworn affidavit, but could you please tell the members of the Commission what you think is the appropriate demeanor for a judge? 

A.  The appropriate demeanor for a judge is always to appear to be fair and impartial and not only fair and impartial towards the litigants, but also on certain issues.  It is important that a judge keep in mind, regarding demeanor and temperament, that it is the perception of demeanor and temperament that is really more important than the actual substance of it.  It's true, I think in all areas of life, but it's particularly true for judges, that perception is just as important as reality.  On the question of temperament and demeanor, reality really doesn't even enter into it because it's all perception.  And as I think about demeanor and as I think about temperament and as I'm sitting on the bench in the heat of a particular moment that might be before me, a particular legal argument or a factual discussion or perhaps an objection to evidence, I'm always trying to keep in the back of my mind not so much how I should do things, but how what I do will be perceived.  It's a difficult task at which to be successful 100 percent.  And when I have had criticism of my temperament, I have always tried to go back and evaluate what I did and put this thought freshly back in my mind, that I need to think carefully about how I'm perceived more so than actually what I'm doing. 

Q.  Thank you.  A few individualized questions, Judge.  You voluntarily disclosed that you attended a birthday party for Lt. Governor Andre Bauer that you later learned was a fund-raiser.  Could you please provide your explanation of this misunderstanding? 

A.  Well, I really had no idea at the time that it was an event that I should not attend.  In looking back on the circumstances that I saw, I mean, I think that any time a judge thinks about attending an event, a judge should think very carefully about whether or not it is an appropriate event.  And I did think that through.  I saw nothing in what I knew about that event, both as I was considering going to it and as I initially got there, that alerted me to the fact that it was something I might not should attend.  And it's a question that I have raised in my mind over and over and over again as I have been in Columbia over all these years that I've been first running for Circuit Court, while a Circuit judge, and then now running for Supreme Court.  I have constantly brought that question up in my mind, should I attend this event and the number of times where I have decided not to attend an event is enormous.  I had decided not to attend a lot of events.  In looking back on this one, I wish that I had looked more carefully before I decided to go, and that's my explanation. 

Q.  Thank you.  Judge Few, the Commissioners have received a complaint as well as two negative bench and bar surveys regarding your temperament in the courtroom.  Do you feel that you maintain the appropriate temperament for people who appear before you and how would you respond to these complaints? 

A.  Well, as I mentioned earlier, I mean, I think perception of temperament and perception of demeanor is the important thing.  And so even if I leave a situation or leave a hearing believing that I have behaved with appropriate temperament and somebody else perceives that I have not, then that means that I have work to do.  

Ms. Lockhart was offended by the way I said what I said or the things that I said and both when she filed the complaint against me in front of the Commission on judicial conduct and in this time frame, and considering her complaint before this Commission, I have thought through very carefully how it is that I should keep in the forefront of my mind the importance of perception.  And as I look to go forward, I hope that this will actually help me to be more conscious of being perceived as having fair and impartial demeanor.  

Now, I do feel that I am pretty good at my judicial temperament, and I will point out a couple of things, if I may.  The bar who did the, I think it's the Judicial Qualifications Committee of the bar who recently did their investigation, of course, they talk to a lot of different people and they rated my temperament as excellent.  I know that I have provided to you the two times when the Bar has done the surveys, the South Carolina Bar Association has done the surveys where they send out a list of about fifteen questions to members of the bar, and on those questions that relate to temperament, my scores have been excellent and I provided those into the record.  And I can recall when those first came out, comparing my scores to other members of the Circuit Court and also other members of our judicial system and there are very few people who had higher scores on temperament than me, and none were very much higher at all.  And so I work hard at it.  I won't stop working hard at it until I get 100 percent excellent marks on my temperament.  And even then, it will be something that I should continue to work hard at.  And that's my answer. 

Q.  Thank you.  The final question is a two-part question.  One of the negative bench and bar surveys also raise the concern that you are immature and have a reputation for socializing and partying, was the specific word used in the bench and bar, in your community.  Do you feel that these are legitimate concerns? 

A.  Well, I will respond in two ways.  First, by saying that, any concern that's raised about a judge is a legitimate concern.  And whether it is truly based on a correct perception of reality by that complainant or not, it's something that the judge should consider very strongly and try to improve from.  I do not believe that I am immature.  I recognize, of course, that I am young compared to most of my peers.  I'm one of the youngest members of the Circuit bench and I've been serving almost seven years, so I was certainly the youngest member when I started.  I have always tried to be conscious of that and recognize that my being young compared to my peers is a factor that I should consider.  

I have tried to take my time.  I've tried to focus on not making rash decisions and not allowing myself to get heated on the bench.  When I feel that way, I try to get off the bench to cool down.  So I do not feel that I am immature and I don't think that is my reputation.  I think if you look at my reputation around the state, it is that I am not at all immature.  Now, regarding the question of socializing, and I've heard the word partying mentioned; I'm not sure if that was the word you used.  Recognizing that it is a legitimate concern, because it is brought up and it is something that I need to keep in mind as I move forward into the future, I don't think that that is my reputation.  I am concerned about this for two reasons.  First of all, I'm concerned about it because it affects my reputation as a judge.  I am particularly concerned about what was said, though, because it affects my reputation as a man, as a father, as a son, as a family member, and that is a reputation that I think I enjoy around my community and around the state as being excellent and I don't want anything to affect that.  If I have been perceived by someone as socializing in an inappropriate way, then that's something that I will address.  And I will address it primarily because it's important to me as a man, and secondarily because, but not minimizing that, but because it is it important to me as a judge. 

Q.  The second part of the question deals with this socializing issue as well.  How do you handle the situation in the courtroom when an attorney or a litigant appearing before you was one with whom you had previously had a social relationship? 

A.  Do you mean a relationship that is closer than just a couple of friends? 

Q.  That's right. 

A.  I would recuse myself. 

Q.  Thank you.  

MR. HARPER:  Mr. Chairman, I would turn now to the complaint filed against Judge Few.

JUDGE FEW:  Let me actually address that in a little bit more particularity.  There are always a number of relationships that people might have where if that person were to appear in front of the judge, it could raise an appearance of impropriety.  It might be a romantic relationship, it might be a close friendship.  I have friends who are not lawyers, but who are very close to me who, if they were to appear or their business were to appear in front of me, I would recuse myself because of the closeness, because the closeness of that relationship would cause an appearance of impropriety.  And that's the key right there.  Any time an appearance of impropriety might arise, the judge should recuse himself.

MR. HARPER:  Thank you.  We have with us Ms. Lockhart who's filed a complaint against Judge Few.  

CHAIRMAN RITCHIE:  Good afternoon, Ms. Lockhart.

MS. LOCKHART:  Good afternoon.

CHAIRMAN RITCHIE:  Would you please raise your right hand.  Do you solemnly swear to tell the truth, the whole truth, and nothing but the truth, so help you God?

MS. LOCKHART:  I do.

CHAIRMAN RITCHIE:  I'm going to turn you over to counsel for additional questioning.

MS. LOCKHART:  Okay.

MR. HARPER:  Hi, Ms. Lockhart.  What I want to do is just summarize the complaint that you've brought against Judge Few and then I'll ask you if you'd like to augment my comments at all in just a moment.  

MS. LOCKHART:  Okay.  

MR. HARPER:  Mr. Chairman, this complaint arose out of an action involving the complainant, Nancy Lockhart, and her former real estate broker who had an action appearing before Judge Few.  The complainant's real estate broker brought the action against Ms. Lockhart, claiming that she denied him his lawful real estate commission from the sale of property owned by complainant.  During the trial, Judge Few directed a verdict in favor of the broker and the complainant appealed.  In May 2005, the South Carolina Court of Appeals held that the broker's action was an issue for a jury to decide and, therefore, reversed and remanded the case for a new trial.  In her complaint, Ms. Lockhart asserts that during the trial, Judge Few displayed an arrogant, pompous, and rude attitude toward her, but did not display such a demeanor towards the plaintiff real estate broker.  The complainant asserts that Judge Few favors the rich and well to do, and also that he unduly pressured her to settle the case on several different occasions.  Complainant has raised these concerns regarding Judge Few previously to the Commission on judicial conduct.  On June 2nd, 2004, the Commission dismissed the complaint asserting that neither the tape recordings nor the transcript from the trial support the allegations of misconduct against the judge.  The Commission also stated in its opinion that there's no evidence supporting allegations of any misconduct on the part of Judge Few arising out of the events mentioned in the complaint.  The complainant, Nancy Lockhart, now raises these same concerns again with a complaint filed against Judge Few before the Judicial Merit Selection Commission.  The complainant has a bench and bar survey asserting the same allegations against Judge Few.  Does that accurately sum it up, Ms. Lockhart?

MS. LOCKHART:  That is correct.

MR. HARPER:  Is there anything that you'd like to add to what I've just said?  

MS. LOCKHART:  Yes.  I would like to add that during my trial, Judge Few needed to take a break, in which he heard a case where some New York attorneys were involved.  During that case, he offered to recuse himself because he said that his father was a product liability attorney and he wanted to give them the opportunity, you know, not to hear the case or whatever.  I bring that up because Judge Few did not offer to recuse himself for my situation in which his mother is a realtor.  He never mentioned that.  He never brought it up.  He didn't try to recuse himself from that.  I mean, if you've read the transcript, you can see where I was tried to be forced to settle this case for little or no money.  He started the case -- he started the court hearing out, you know, which, I suppose, is common.  But I do not think, in my experiences -- and just a little about my background.  I'm a paralegal and in January of this year, I've just recently completed a Master's in Jurisprudence from Loyola Law School.  So being around judges and attorneys is nothing new to me.

There are several judges that you all have spoken with already who I've encountered.  Judge Few is the, I'd have to say, nastiest judge that I've ever seen in my career.  And to move on, he, of course, charged the jury.  My attorney tried to -- I don't know the correct terms, but my attorney tried to go around with him in charging the jury because what that would have swayed the jury, and which it probably did, but the jury came up with zero damages.  I would say, you know, truthfully, Judge Few was not only nasty to me, he was nasty to my attorney, he was nasty to co-counsel, he was just pretty nasty.  But he was very relaxed and very cozy with Realtor Huffine and with his attorneys.  You know, he didn't show that same thing with me.  Like I said, I've worked with other -- I've worked for judges before, I've even been in court with a very tough judge who was Judge Rodney Peoples and have heard nothing but good things.  Judge Peoples has commended me on some of my work.  In here with the directed verdict, which I think you can find on page 291, if I'm not mistaken, before issuing this directed verdict, Judge Few went through his theatricals.  He started waving his hands in the air very dramatically, saying how he was getting ready to rule and make this directed verdict in favor of the plaintiff.  

The attorney didn't know the elements to the directed verdict.  Judge Few sat there and he gave each element to that directed verdict for the plaintiff.  I can't sit here and go through the entire transcript, but I would like to reiterate that South Carolina cannot join forces with the corruptions that we're having in the legal system throughout the United States, and I feel that if you all allow Judge Few to be appointed to the Supreme Court of South Carolina, you will join forces with this corruption.  He's not a fair judge.  I'm sure that you've checked out his educational background.  I'm sure that is sound.  But I would say he does not know how to apply the letter of the law.  He is a very rude, very pompous and arrogant man.  He was very rude, pompous, and arrogant to me.  And, you know, my opinion of him is that he's like a cancer and this is something that we need to just pluck out of our judicial system.  We don't need a person like this on our Supreme Court.  He doesn't have a rounded view.  He's very, you know, narrow-minded and just totally -- and I think that's proven with his directed verdict, I think it was proven with the Court of Appeals, and I think it was proven when the Supreme Court reversed and remanded his decision, as well.  I must also add that when my attorney asked to add some more evidence in, Judge Few told him to go right on and add the evidence, and his response was, when he just reared back in the chair, no Court of Appeals is going to overturn my decision, and we see what happened, they did.  Thank you.  Any more questions for me?

CHAIRMAN RITCHIE:  Ms. Lockhart, the information you provided to counsel, is that the same information that you provided to the Disciplinary Council for --

MS. LOCKHART:  Not all of it, no.

CHAIRMAN RITCHIE:  Who got more?  

MS. LOCKHART:  You did.  

CHAIRMAN RITCHIE:  All right.  And what was the difference in what you presented to them and what you presented to us?  

MS. LOCKHART:  The difference was, if my memory serves me correctly, the appeal had not even been filed yet.  

CHAIRMAN RITCHIE:  But as to the actual conduct of Judge Few and your interaction with him in his courtroom, did you present the same information to the Disciplinary Board as you've presented to us?  

MS. LOCKHART:  I don't think I did, no.  And I say I don't think I did because I have more knowledge now than I did then.  Then I had a paralegal certificate and now I have a Master's in Jurisprudence, so I think there's more now.

CHAIRMAN RITCHIE:  Professor Freeman?

PROF. FREEMAN:  Mr. Chairman, the record reflects, I believe, that the Disciplinary Council, in order to fully investigate this, didn't just rely on the transcript.  They also have the tape recordings to catch any inflections or shouting, any acting out in the courtroom.  Do you remember them getting that information?

MS. LOCKHART:  I remember them telling me that they would seek that information.  And I remember writing them back and asking them why so much was off the record.  He obviously knew when to say a lot of things were off the record.  

PROF. FREEMAN:  Help me out.  I'm looking at this judicial evaluation scores and lawyers in each case, over 200 on two, four, six different categories dealing with impartiality, he has ratings close to 90 or above 90 percent where people think he is either above average or good or excellent.  How could it be that so many people rate him that well and you just think he's corrupted and a cancer and all of that?

MS. LOCKHART:  I have no idea.  I think I'd have to analyze your exam and I've never seen it.

CHAIRMAN RITCHIE:  Representative Smith?

REP. D. SMITH:  Ms. Lockhart, I may have completely misunderstood something you said, but what corruption and legal system are you referring to in the United States?  

MS. LOCKHART:  I mean, I feel that we all realize that there's a whole lot of corruption within our legal system across the United States; wrongful convictions, all of that kind of stuff.  My big -- my goal is that I would like for other people to avoid what I've had to encounter with Judge Few.  I would like for people who cannot afford to pay for an appeal to be able to have things handled more properly on the Circuit Court level.  I would like for people who do not have the educational background that I may have or the friends or the resources that I may have, I would like for people to, you know, be able to avoid that.  

REP. D. SMITH:  And I'd like that, too.  But to the question of the corruption, that's a pretty strong word.  Maybe I misunderstood you.  Maybe that wasn't the word that you used.  

MS. LOCKHART:  I did use it and I think I may have written it.  

REP. D. SMITH:  Well, what corruption is it that you're referring to?

MS. LOCKHART:  I'm talking about corruption in general.  For one thing, wrongful convictions, whatever corrupt judges, whatever the situation may be, just in general.  

CHAIRMAN RITCHIE:  Professor Freeman?

PROF. FREEMAN:  Could you give us the names of other judges you think are corrupt?  

MS. LOCKHART:  I could probably forward that to you, yes.  

PROF. FREEMAN:  But you're under oath here.  Do you have any names to give us at this time?  

MS. LOCKHART:  No, I don't.  

CHAIRMAN RITCHIE:  And other than what you've testified to today, that's the extent of the basis for your allegation; is that correct?  

MS. LOCKHART:  Pretty much, yes.

CHAIRMAN RITCHIE:  Senator from Charleston?

SEN. FORD:  Your case was overturned by the Appellate Court and the Supreme Court?

MS. LOCKHART:  Yes, sir, it was.

SEN. FORD:  Okay.  Did you have the complaint in before then?  The complaint about Judge Few?

MS. LOCKHART:  No.  I believe that -- I believe I submitted the complaint immediately before, yes, sir.

SEN. FORD:  Have you observed Judge Few in other cases, other court cases?  

MS. LOCKHART:  I observed him immediately after my trial, I observed him.

SEN. FORD:  In other cases?

MS. LOCKHART:  Yes, sir.  

SEN. FORD:  And do you draw the same conclusion in those cases that --

MS. LOCKHART:  No.  He didn't act that way.  The case immediately after mine was a case that he offered to recuse himself because his father is a product liability attorney.  And, like I said, he didn't make that offer or bring those facts up about his mother, who is a realtor, in my situation.  

SEN. FORD:  Well, if the other lawyers -- if other lawyers, I think the Professor said 200 lawyers, have a different impression of Judge Few, why do you think he acted that way in your particular case?  

MS. LOCKHART:  You know, I'm really not sure.  I'm not sure if he had had ex parte communications, I'm not sure what happened to bring this on.  

SEN. FORD:  You said ex what?

MS. LOCKHART:  I'm not sure that if he had spoken with people about this trial, you know, before this trial.  He did mention at the beginning of the hearing that, I think he said that Judge Gregory wanted this matter to be hurried up and cleared up or something.  I really have no idea.  

SEN. FORD:  You think you drew that conclusion because the way he reared back in his chair saying that no Appellate Court would overturn him?  Would that be your primary reason for --

MS. LOCKHART:  Oh, no.  No.  That was toward the end of the -- that was toward the end.  And, I mean, that was like a minor attitude toward the two-day trial.  

SEN. FORD:  Well, one more question.  If he was overturned in the Supreme Court -- I mean, the Appellate Court or the Supreme Court, why are you still going forward?  You already proved him wrong, so why go forward?

MS. LOCKHART:  Why did I come forward here today?

SEN. FORD:  Yeah, period.  Here and also the --

MS. LOCKHART:  Okay.  Because, like I said, I really do not want other people to have to go through what I've gone through.  

SEN. FORD:  But, apparently, based on the survey --

MS. LOCKHART:  It costs money to file appeals.

SEN. FORD:  Well, could we write it off as one bad case?  

MS. LOCKHART:  I don't think so.  

SEN. FORD:  But other people is saying different things about him.  

MS. LOCKHART:  Then maybe I could draw a conclusion if I could see that exam or -- I've sat here and I've heard you all talk about an exam.  I have no idea what you're talking about.

SEN. FORD:  But we're not talking about the exam.  We're talking about other lawyers' evaluation of judges.  And, apparently -- what did you say?  92 percent --

MS. LOCKHART:  Well, I mean, did those lawyers actually sign those documents or were they anonymous?

PROF. FREEMAN:  These were anonymous, I believe.

CHAIRMAN RITCHIE:  The bench and bar surveys are anonymous.  

MS. LOCKHART:  Okay.  I can't answer that, then.

SEN. FORD:  So we couldn't just write it off as a bad, maybe a bad case?

MS. LOCKHART:  No, sir.

SEN. FORD:  A bad day?

MS. LOCKHART:  No, sir.  

SEN. FORD:  Okay.

CHAIRMAN RITCHIE:  Mr. Sellers?

MR. SELLERS:  Has your case been retried?

MS. LOCKHART:  It’s been settled.  It's been, what, five, six years ago.  I was actually tired of it.

SEN. FORD:  And you won, right?

MS. LOCKHART:  In settling the case?

SEN. FORD:  Yes.

MS. LOCKHART:  No.  I lost drastically in settling the case.

SEN. FORD:  You said the Supreme Court overturned his decision?

MS. LOCKHART:  Yes, sir.  It was reversed and remanded, which would have meant that we would have gone back to Circuit Court.

SEN. FORD:  A different judge, though, right?

MS. LOCKHART:  Hopefully.  And in going back to Circuit Court, it was settled before going to court.  

MR. RITCHIE:  Any other questions from any members?  Ms. Lockhart, thank you, very much.  We'll call Judge Few.  

MS. LOCKHART:  Thank you.

CHAIRMAN RITCHIE:  You know, you've had the opportunity both prior to today and seen in the correspondence in the record prior to today, and you've also heard the testimony from Ms. Lockhart in questions from counsel and from the Commission.  We'd offer you this opportunity to offer any information you'd like to put forth.

JUDGE FEW:  Well, I would like to start by following up on my, what I had said before about perception.  And whatever it was that I did that caused Ms. Lockhart to draw this perception, I apologize for that and it shouldn't have happened and I would hope that it does not happen again.  A couple of things real quickly.  She made a comment that things happened off the record.  There were discussions with lawyers in the back behind the courtroom about settlement and perhaps about scheduling, as always happens in a trial off the record.  Other than that, nothing was off the record.  Our court system properly insists that everything occur on the record.  And other than those types of discussions that I have mentioned, which would have been with both counsel present, nothing happened off the record.  I'd be happy to address the case with my father if y'all feel that is necessary.  It may take a little while, but I would not do that unless you ask me to.  

CHAIRMAN RITCHIE:  I would just ask if you could just keep your comments specific to this complaint and make your comments in that regard.

JUDGE FEW:  Yes, sir.  Then the only thing I would say other than that, is that I think it is important to understand the context in which all of this was occurring.  Ms. Lockhart had owned a piece of property.  She had sold it.  She had a real estate agent who had brokered the sale.  He claimed he was entitled to a commission.  She wouldn't pay the commission.  He sued her.  He sued her for a breach of contract and for a breach of contract accompanied by a fraudulent claim which is a cause of action that entitles, could entitle a plaintiff to punitive damages.  The discussion that she is referring to is a discussion in which I was explaining the factual basis for my ruling, that I believe that she had breached the contract as a matter of law, and that the evidence was sufficient to support a jury's finding of punitive damages.  As I'm sure most of you know, all punitive damages requires a finding of reckless conduct.  So as a trial judge, it is my responsibility to lay out on the record the basis of my finding, and that's what I was doing.  That is not a very pleasant thing for somebody to hear when the ruling is being handed down against them, and with that statement about the context of what happened and with my apologize for ever appearing to anyone as if I had poor demeanor.  Unless you have some more questions or the other members of the Commission do, I don't have anything else to say.

CHAIRMAN RITCHIE:  Your Honor, I've not seen the transcript or the tape.  But in your laying the foundation for your ruling, did you lay out the specific facts, that you found that she breached the contract that gave rise to your ruling?  

JUDGE FEW:  Yes, I did.

CHAIRMAN RITCHIE:  And those, I assume, would be facts unpleasant and unfavorable to her?

JUDGE FEW:  Yes.  And I'd be happy to elaborate on that if anybody wants me to.  I could probably do that fairly briefly.

SEN. FORD:  What about --

CHAIRMAN RITCHIE:  The Senator from Charleston?

SEN. FORD:  What about that laying back in your chair and saying no Court of Appeal would overrule me?  Did you actually do that or what?

JUDGE FEW:  If I said that, sir, I should never have said that.  If I said it, then it was not something I should have said, no doubt about that.  And if I said it, that is completely inconsistent with my approach to being a judge.  In fact, sometimes when I'm writing an order, I don't even say, the facts clearly do this, because it's up to the Appellate Court to decide sometimes whether it's clear.  So if I said that, then, there's no excuse for having said it.

CHAIRMAN RITCHIE:  The Senator from Georgetown.

SEN. CLEARY:  Well, was it overruled or not?  I'm confused on that part.

JUDGE FEW:  What I did was to direct a verdict against her on the breach of contract claim, and my ruling about the breach of contract claim was reversed by the Court of Appeals.  The plaintiff in the case filed a writ of certiorari to the Supreme Court.  The Supreme Court --

SEN. FORD:  A what?

JUDGE FEW:  They basically ask the Supreme Court to review what the Court of Appeals had done.  And the Supreme Court looked at it and said, we are not going review what the Court of Appeals has done.

SEN. FORD:  And what was the name you said?  

JUDGE FEW:  The word that I just used?

SEN. FORD:  Yeah.

JUDGE FEW:  It was a petition for a writ of certiorari.

CHAIRMAN RITCHIE:  Anybody else?

SEN. FORD:  Representative Fletcher, are you familiar with that term?

REP. F. SMITH:  I do it all the time.

CHAIRMAN RITCHIE:  We have a few other housekeeping matters, your Honor, if you'd just let us walk through those.  There may be other questions outside of the context of this complaint.

BY MR. HARPER: 

Q.  Judge, have you sought or received a pledge of any legislator prior to this date? 

A.  No, sir. 

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screen? 

A.  No. 

Q.  Have you asked any third-parties to contact Members of the General Assembly on your behalf? 

A.  No, sir. 

Q.  Have you contacted any members of this Commission? 

A.  Not regarding what the Commission's work is.  I'm friends with members of the Commission, I see them around, I speak to them.  I had the pleasure of meeting Senator Cleary's sister and brother-in-law the other night, but just real quickly.  Other than that, no, sir. 

Q.  Do you understand the 48-hour rule? 

A.  Yes, sir. 

Q.  Would you please explain in your own words your understanding of the 48-hour rule? 

A.  The 48-hour rule prevents me or anyone on my behalf from approaching a member of the General Assembly regarding a pledge for support until 48 hours after the report been released.  

MR. HARPER:  Mr. Chairman, I'd note that the Upstate Citizens Committee declined to issue a report on this candidate.  Mr. Chairman, without objection, I'd ask that the Citizens Committee report be entered into the record.

CHAIRMAN RITCHIE:  It will be noted in the record at this time.  Does anyone have any other questions?  Your Honor, this concludes this portion of the process.  As you know, our record will remain open until the publishing of the report and you may be called back at some time in the future, if necessary, for the Commission's continual work.  We'll keep the record open in that regard.  You've just explained your understanding of the 48-rule.  I appreciate your understanding of it.  Please advise anyone who may be one of your supporters, in the event you are reported out, to follow that rule, as well.  I thank you for your service and for offering for this position and wish you the best.

JUDGE FEW:  Thank you, very much.  I appreciate all of you.

CHAIRMAN RITCHIE:  Thank you.  Folks, we're going to stand in recess.  It's now a quarter till.  We'll stand in recess until two.  At two o'clock, we'll reconvene.

(Recess from 1:45 p.m. to 2:05 p.m.)

- - - - - - - -

HONORABLE DIANE S. GOODSTEIN at 2:05 p.m.

CHAIRMAN RITCHIE:  Ladies and gentlemen, before you is the Honorable Diane S. Goodstein.  She is offering for Supreme Court, Seat 5.  Judge Goodstein, would you please raise your right hand.  Do you swear to tell the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE GOODSTEIN:  I will.

CHAIRMAN RITCHIE:  Judge Goodstein, have you had the opportunity to review your personal data questionnaire?

JUDGE GOODSTEIN:  I have.

CHAIRMAN RITCHIE:  Is it correct?

JUDGE GOODSTEIN:  It is.

CHAIRMAN RITCHIE:  Is there anything that needs to be changed or updated in any way?

JUDGE GOODSTEIN:  No.

CHAIRMAN RITCHIE:  Do you object to this summary being made a part of our record of your sworn testimony?

JUDGE GOODSTEIN:  Oh, no.

CHAIRMAN RITCHIE:  And it will be done at this point in the transcript.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:

Supreme Court, Associate Justice, Seat #5


NAME:


Ms. Diane Schafer Goodstein


BUSINESS ADDRESS:
101 Ridge Street 






PO Box 234 






St. George, SC 29477


TELEPHONE NUMBER:
(office):  843-832-0388

2.
Date of Birth:  1955


Place of Birth:  Dillon, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on 
April 2, 1983 to Arnold Samuel Goodstein. Never divorced. Two children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


(a)
I attended the University of North Carolina at Chapel Hill from 1974 through 1978 and received a Bachelor of Arts degree;


(b)
I attended the University of North Carolina at Chapel Hill School of Law from 1978 through 1981 and received a Juris Doctorate degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to practice in South Carolina in 1981.  I have never taken any other bar exam other than the South Carolina Bar once in 1981 and passed.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


College:  Dean’s List; Junior Escort for Graduation; delegate campus governing body.  Law School; Women in Law; participated in legal fraternity.

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed


(a)
2002
SC Bar 17th Annual Criminal Law Update 6.0 hours;

Scientific Evidence and Experts;

(National Judicial College) 26.25 hours; 

Handling Capital Cases (National Judicial College) 23.5 hours;


(b)
2003
18th Annual Criminal Law Update 1/24/03 3.00 hours;




Civil Law Update 1/24/03 3.00 hours;




Circuit Judges Conference 5/05/03 7.25 hours;




Annual Judicial Conference 8/2003;


(c)
2004
Conference SC Women Lawyers 4/30/04 4.0 hours;




19th Annual Criminal Law Update 1/23/04 3.0 hours;




2nd Annual Civil Law Update 1/23/04 3.0 hours;




SC Circuit Judges Conference 5/05/04 7.25 hours;




Annual Judicial Conference 8/19/04 7.25 hours;




Judicial Oath of Office 8/19/04 1.0 hour;




Advanced Evidence 11/15/04 – 11/18/04 23.08 hours; 




(National Judicial College);


(d)
2005
Circuit Judges Conference 5/11/05 – 5/13/05 7.0 hours;




Annual Judicial Conference 8/2005;


(e)
2006
Fourth Annual Civil Law Update 1/27/06 3.0 hours;




21st Annual Criminal Law Update 1/27/06 3.0 hours;




Circuit Court Judicial Conference 5/2006 7.25 hours;




Handling Capital Cases 6/10/06 24.10 hours;




2006 Annual Judicial Conference 8/23/06 9.0 hours;




SC Judges and Journalist 9/28/06 3.0 hours;


(f)
2007
Fifth Annual Civil Law Update 1/26/06 1.0 hour;




22nd Annual Criminal Law Update 1/26/07 1.0 hour.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  


Yes:


2002

South Carolina Court Administration Orientation School for New Judges presentation entitled Running of a Court;


2003

SCCA Orientation School for New Judges presentation entitled Running of a Court;


2003

SCCA Magistrates; Intensive Training presentation entitled General Courtroom Protocol, Vior Dire, Jury Selection and Charging the jury;


2004

Group Leader National Judicial College for course Advanced Evidence; 


2004

Panel Participation Women Lawyers Conference 4/30/2004;


2004

SCCA Orientation School for New Judges presentation entitled Running of a Court;


2005

SCCA Orientation School for New Judges presentation Running of a Court 7/11/05;


2006

Part of a panel discussion for Young Lawyers Division of the SC Bar Association 1/28/06;


2006

Speaker SC Women Lawyers topic Ladder to Success 10/13/06;


2006

Speaker at Worker’s Compensation Convention topic Ethical Considerations in Worker’s Compensation appeals;


2007

Instruction Magistrates’ School Presentation Running of the Court 3/28/07;


2007

Part of a panel discussion Jewish Historical Society 4/28/07.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


I have written materials for the Orientation School for New Circuit Court Judges on the subject of “Running for a Court”.  However, they have not been published other than for use at the seminars.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court – November 9, 1981;


South Carolina Federal District Court – June 15, 1982;


United States Court of Appeals – October 1, 1984.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


I began practice as an Associate with the firm of Goodstein, Bowling, Douglas & Phillips from 1981 through 1983.  I became a partner in Goodstein & Goodstein, PA, from 1983 through 1998.  After my election to the bench in 1998, and days before I concluded my practice, my law firm merged with the firm of Rosen, Rosen & Haggod, creating Rosen, Goodstein & Hagood.  My husband continued to practice with that firm until the end of 2000.


My private practice was always a general one.  However, it progressed from one which primarily was associated with the representation of Plaintiffs to one which represented both Plaintiffs and Defendants.  In the later years, I practiced more often in the public sector, serving as Dorchester County Attorney, as General Counsel for the Charleston County Aviation Authority and as counsel for Dorchester County School District Number Two.  I prosecuted cases for the Charleston County Aviation Authority Police Department.  In 1997, Goodstein & Goodstein began to represent the South Carolina Insurance Reserve Fund in cases arising in Charleston and Dorchester Counties.  After sixteen years, my law practice had expanded into numerous areas of the private and public sector representing both Plaintiffs and Defendants.  

15.
What is your rating in Martindale-Hubbell?  My last rating in Martindale-Hubbell was AV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
An average of every six months;


(b)
state:

An average of every two months;


(c)
other:  
Family:  An average of four times monthly.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:  

50%;


(b)
criminal:  
10%;


(c)
domestic:  
40%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:  

30%;


(b)
non-jury:  
70%;

*These are matters that had they been tried, would have been tried to a jury and non-jury.  Of these cases approximately twenty percent (20%) actually tried.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Chief counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  

(a)
State of South Carolina v. Sammy Lee Amaker, case number 85-GS-18-167.  This was a high profile death penalty case in which I was associate counsel.  My law partner was appointed to represent the Defendant.  This matter was significant because of the requisite effort required to defend an individual under the pressures of a potential penalty of death.

(b)
Kelly Snowden v. William Fend, Case number 88-CP-18-53.  Our clients’ young child had been molested by a neighbor and this civil action in Common Pleas Court was brought to recover damages from the perpetrator.  The case was a means for the child’s parents to express their outrage.  It was significant for two reasons.  The victimized child was needed to testify which required great care to procure her testimony without doing her harm.  It is also significant because of the amount of the verdict which was $1,350,000.00.

(c)
Julian W. Rawl, as Administrator of the Estate of Edwin E. Rawl, Jr. v. United States of America, C.A. No. 2:80-2525-2.  This matter was litigated non-jury in Federal Court and was a case brought by Julian Rawl whose parents were killed when his father’s aircraft crashed.  The case is significant because of the complexity of the issues involved.  The Plainfiff alleged negligence on the part of the air traffic controller.  This matter was defended by U.S. Justice Department, Civil Division, with lead counsel from Washington.


(d)
Tideland Utilities, Inc. and Earl J. DuPriest v. Sunnox, Inc and Prillaman Chemical Co., Case Number 90-CP-18-846.  This case involved a suit for damages resulting from the explosion of a chlorine canister in the Plaintiff’s warehouse.  A related case was filed (Tideland Utilities, Inc. and Earl J. DuPriest v. Bitimious Corporation) against the Plaintiff’s liability carrier for wrongful failure to pay an insurance claim and breach of the insurance contract.


The case was significant because this single event generated both a products liability action which was fairly complicated and the additional suit highlighting contractual issues with the Plaintiff’s insurance carrier.

(e)
State of South Carolina v. Pearless Owens.  In this criminal matter, I was co-counsel in a murder trial which tried to conclusion once resulting in a mistrial because of the jury’s inability to reach a verdict; mistried a second time due to prosecutorial error; mistried due to a critical witness’s emotional breakdown during the third trial and ended in a workable plea just prior to the fourth trial.  The case was significant because it was extremely challenging to continue to work with the case so that the defense remained proficient and vibrant and did not become stale.  It was also significant because the decedent was a family member which complicated the normally difficult issues in such a case.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  


(a)
Gamble, Givens and Moody v. Moise, 288 S.C. 210, 341 S.E.2d 147, 1986;


(b)
Henderson v. United States, 785 F.2d 121, (4th Cir.) 1986;


(c)
Rawl v. United States, 778 F.2d 1009, (4th Cir.) 1985;


(d)
Turner v. City of North Charleston, 675 F.Supp. 314 (DCSC 1987);


(e)
Blackburn and Co., Inc. v. Dudley and KTM, 298 S.C. 538, 381 S.E.2d 918, 1989.


As is evident above these appeals were concluded many many years ago.  Since then I have been on the bench, my husband has merged our former firm then left that firm and with the growth of our family business his law practice has had to become very limited.  Resultantly, I have been unable to locate any of the briefs.  I will continue to search and I would like to supplement if I can locate the briefs.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  

While I was involved in numerous criminal matters; in the role of prosecutor for the Charleston County Aviation Authority police department and privately as defense counsel there failed to be negative results which would necessitate an appeal.  The exception to this was the matter of State v. Amaker which was a Capital Case in which I was involved as associate counsel and the jury mistried on the sentence to be imposed; therefore the Court imposed a sentence of life.  The appeal for this case was handled by Indigent defense and the conviction and sentence were affirmed. 

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Yes.  I was elected as a Resident Judge, First Judicial Circuit, Seat 2, on May 6, 1998 for the term July 1, 1998 through June 30, 2004.  I was re-elected Feb 2004 and am currently serving my second term.  Limitations on jurisdiction include only those matters for which exclusive jurisdiction lies in the family court.  The Circuit Court is best described as a court of general jurisdiction.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
State v Marion Bowman – cite:  This was a death penalty case for which many pre-trial orders were issued, the most significant being the



order to suppress defendants confession.  This matter was affirmed;


(b)
Sullivan v. South Carolina Department of Corrections


Department of Convictions cite;


(c)
Mary Louise Fairy v. Exxon, Case No:  94-CP-37-118, order denying motion to reconsider and other relief, order attached;


(d)
Simmons v. City of Charleston, 562 SE2nd 476;


(e)
Margaret Sherkh as personal representative of the estate of Asif Sherkh, deceased v. Lexington Medical Center, Case No:2003-CP-32-0675, order attached.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.

Other than Judicial office I have not held public office.  I was County attorney for Dorchester County but I do not now think that was a public office.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.

I have not been employed other than my judicial office since my election in 1998 except I consult often with my husband regarding our family business and I am on the board of directors of our family business.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

I have not been an unsuccessful candidate for elective, judicial or other public office.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

The only other business association I have had other than the practice of law until 1998 and since, is that I serve on the board of directors for our family business, which holds and develops real estate.  I have no direct ongoing management duties in that business.  I do, however, consult with my husband regarding our family business.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.

a. Lamb’s Inc. I am the Vice President of Lamb’s Inc.  I have no management duties with this corporation. Lamb’s Inc. is the general partner for a limited partnership, Carmel Carolina, which is also owned by my immediate family.  Our family business owns and develops real property, builds and sells homes.

b. I am on the Board of Directors of the Summerville Companies which is a family owned holding company.  The Summerville Companies owns the following:

(a)
Summerville Homes, LLC;

(b)
Summerville Developers, LLC;

(c)
Summerville Site Construction, LLC;

(d)
Summerville Real Estate, LLC;

(e)
Dicari, Inc.;

(f)
Ashley River Landing, LLC;

(g)
Victoria Pointe, LLC
;

(h)
Whispering Fields, LLC;

(i)
The Pines @ Gahagan, LLC;

(j)
Summerville Aviation, LLC;

(k)
Meadow Run Park, LLC;

(l)
Village of Legend Oaks, LLC.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

I could not hear matters involving the Goodstein Law Firm, LLC, our family corporations, or matters in which my husband, Arnold S. Goodstein, Esquire, would be involved.  Clearly a conflict would exist in these instances.  I have recently entered into a contract of sale for a building I own.  As a part of the contract the building will be occupied by lease for several months.  The tenant and purchaser is a law firm.  I have a conflict with this firm.  I would not hear any contested matters with this firm.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No to all questions.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

I have been sued in my capacity as a Judge however after passing the suits along to the Attorney General’s office I have heard no more regarding them.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No knowledge.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


Stamps:
265.20;


Stationery:
150.00;


Name Tags:
  47.70.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No to all questions.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.

No to question 1. As to question 2 I have no direct information and have stressed to friends who have been supportive that they must not contact members of the general assembly.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
American Bar Association;


(c)
Dorchester County Bar Association;


(d)
Circuit Judges Association;


(e)
Women in Law Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Summerville Debutante Club;


(b)
Circuit Judges Advisory Committee Member;


(c)
Judicial Standards Committee Member.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


No other information to provide.

49.
References:


(a)
The Honorable Joseph Riley



PO Box 652



Charleston, SC



29401



843-577-6970


(b)
Mr. Joe Pye 



102 Green Wave Blvd



Summerville, SC  29483



843-875-3779 


(c)
Mr. Sam Smalls



407 DeKalb Street



Camden, SC  29020



803-432-2265


(d)
Dr. Charles Bounds



2061 Highway 52



Moncks Corner, SC  29461



843-761-8800


(e)
The Honorable Berlin Myers



104 Civic Center



Summerville, SC  29483



843-871-6000

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/Diane Schafer Goodstein

Date: 3/9/07

Judge Goodstein, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on the nine evaluative criteria which includes a survey of the bench and the bar, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have received one affidavit in opposition to your election and there is one witness present to testify.  Prior to making your brief statement, do you have anyone you wish to introduce to us that you've brought with you this afternoon?

JUDGE GOODSTEIN:  My husband has come with me today.  My birthday boy, Arnold Goodstein.

CHAIRMAN RITCHIE:  Welcome.  We're glad to have you here this afternoon.

PROF. FREEMAN:  It's his birthday?

JUDGE GOODSTEIN:  It's his birthday.

CHAIRMAN RITCHIE:  Well, thank you for coming.  Is there a brief statement you'd like to offer to us?

JUDGE GOODSTEIN:  You know, I think the brief statement that I would offer would be one of appreciation for everything that you all do for this process, for all the people involved in this process, for the effort that they give, for the kindness, for the consideration and for the time and for the energy and for the effort.  And I think it speaks well for our state.  I think our process speaks well of our state and it's been a pleasure being a part of it.

CHAIRMAN RITCHIE:  Thank you, your Honor.  We appreciate that for our staff.  We appreciate their work, as well.  I'm going to turn you over to counsel now and let them walk you through the questions.

MR. DENNIS:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of first.  The Honorable Diane Goodstein provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask that those questions be waived in this public hearing today.  

CHAIRMAN RITCHIE:  It'll be waived.

MR. DENNIS:  I would also ask that that statement be entered into the public record at this time.

CHAIRMAN RITCHIE:  It will be entered into the transcript without objection.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:  Diane Schafer Goodstein

Work Telephone:  843-832-0332

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I begin with the premise that ex parte communications should be avoided. However there are those rare circumstances where such communications are acceptable, such as for purely administrative or emergency reasons where no party would gain tactical or other advantage and where all parties are promptly notified of the communication.  Let me give this example: I am always cautious about having a conversation which could be construed as ex parte however I am grateful I took a call from an attorney on a Friday afternoon requesting his case be continued because he was on the way to the hospital and he knew something was wrong.  I told him I would call the other side and tell them of our call and if his concerns were accurate we would work out the issue of the scheduling of his trial set for Monday and right then to care for his health.  My clerk and I called the other attorney and described what had occurred.  The lawyer who called died several hours later.  I believe because the issue was only one of scheduling and emergent and we promptly called the other attorney therefore the ex parte communication was acceptable.  Clearly there was no advantage to be had and I was glad this attorney’s last hours were at least alleviated of this concern.

Of course our law contemplates ex parte procedure such as preliminary restraining orders. Indigent criminal defendants are allowed ex parte communications for certain specified reasons such as expense money and other defendants for matters such as mental evaluations however I would note that ex parte in these circumstances does not mean without a record.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I would not recuse myself simply because one of the lawyers in the case was a lawyer legislator.  I do not believe the rules contemplate such a blanket recusal for that reason solely.  If I had a relationship with anyone with whom I felt created a situation where one side or the other had influence with my decision I would recuse myself whether the person happened to be a lawyer legislator or not.  At this time I would not recuse myself if a former associate appeared before me because it has now been five and a half years and they have all gone on to other law firms and other jobs.  However let me also add that when lawyers appear before me that have a substantial relationship with my husband who is an attorney it is my practice to disclose those relationships with counsel and recuse myself where any concern is expressed or he has a close and continuing relationship.  Of course where an attorney has done work for any of our family businesses that relationship is disclosed and a recusal unless there is a waiver.  My former law partner cannot appear before me because he is my husband.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


When I am met with those circumstances where I have disclosed a matter that could have the appearance of a bias and I have therefore disclosed the matter, as a matter of policy I recuse myself if the parties fail to waive any potential or perceived conflict.  The reason I recuse myself under these circumstances is because it is important that litigants are able to respect the outcome of their matter and my concern is that if I was to remain in such a case I could also interfere with an individual’s ability to accept the outcome.  In other words the litigant could otherwise say that the resolution of the matter was based on something other than a calm decision made after thoughtful reflection.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


My policy regarding these matters is as follows:

If I have been asked to give a talk or teach a seminar I will accept refreshments if they are offered to the group at large.  If it is necessary that I travel overnight to give a talk or teach I will accept a room offered for my use for the required period only.  Also there are bar associations who entertain at Judges conferences and I have attended those.  Before I went on the bench I had long standing friends with whom I would have dinner or they would have dinner with me.  I still have these friends and we still engage in the occasional normal hospitality.  I am certain they have entertained me NO more then I have entertained them.  

If I am meeting with attorneys for administrative purposes often I will provide snacks and sandwiches at my expense.

What I do not do as a rule is allow lawyers to buy me meals or give me gifts of any kind or do I accept anything of value from them.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would seek to correct the problem if I could do so properly and make the appropriate report.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?

I would begin by reading appellant’s brief for the purpose of identifying the issues.  I would then attempt to organize the issues in some form, for example easiest to dispose of to most complex.  I would then read Respondent’s brief to hopefully be able to conclude the marshalling of issues as to the positions of the parties.  I would then address the record on appeal for understanding of the issues and verification of the positions of the litigants.  Next, I would verify counsel’s research and argument with my own, until satisfied that I fully understood the issues.  I would then craft those matters on which I would hope to have illuminated in oral argument, (if needed) and draft questions to ask counsel.  I would then reduce these efforts to a working document such as a bench brief.  Following oral argument I would listen very carefully to my colleagues to add to clarify or supplement my understanding.  The end result then would be the draft (redraft, etc) of an opinion.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I particularly believe in stare decisis.  I believe in the three branches of government.  I believe that it is incumbent upon the legislature to enact the laws and upon our Supreme Court to define and interpret where necessary the statutory and common law.  

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I am currently obligated to instruct at the new magistrate’s school; to participate in the SC Supreme Court Institute and to instruct at the new Judges School for the Circuit Court.  I also serve on the Judicial Standards Committee and on the Circuit Judges Advisory Committee.  I would continue to do these kinds of activities.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

I believe that serving as a Supreme Court Justice would not strain personal relationships.  This belief is based on my service on the Circuit Court.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?

Circuit Court Adversary Committee Member

Judicial Standards Committee Member 

Building Committee Dorchester County Courthouse Member

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution: This consideration would be given the greatest weight.  The reference to evidence over time is important to determine the intention as interpreted over time.  Our Constitution is a viable document which is intended to last over time so that evidence in its practical application would be relevant.

b) The use and value of an agency’s interpretation of the Constitution:

While this information may be interesting it would fail to be authoritative. 

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention: There is no legislative history in South Carolina and individual comment could be misleading as to the intention of the whole.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


Yes, the grants of authority flow from the state level in our Constitution and statutes to other levels.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No.  As I have indicated I am an officer and on the board of directors for our family business from which I derive income but I do not believe this would impair my appearance of impartiality. 

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?

Only those associated with teaching at the kinds of events articulated in number 13.

23.
What do you feel is the appropriate demeanor for a judge? A Judge should always be respectful to all who appear before her or him.  A Judge should listen to those who come before her or him.  I think a Judge should be mindful that litigation is stressful, frightening and can be very expensive.  I think a Judge should create as best as possible a structured, calm, and efficient environment to allow for parties and their attorney’s to work.  I believe this environment supports greatly the quest for the truth and justice.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day? These rules apply every day in life.

25.
Would there be a role for sternness or anger in meetings with attorneys? I don’t think real anger has a role because it is very difficult to be angry and to think clearly and control one’s environment.  Sternness however can help a Judge control the courtroom or other environment in order to facilitate the judicial process.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees? Other than transportation costs and room and board, I have expended $462.90.  I have not reported the sum to the Ethics Committee for two reasons:  First I have just now formalized my candidacy. Second, based upon earlier information I thought the applicable sum was $500.00 I will immediately clarify this information and file as appropriate.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?


No, I have seen them in Columbia and said hello in passing.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Diane S. Goodstein

Sworn to before me this 9th day of March, 2007.

Notary Public for S.C.

My Commission Expires: 12/29/2016

MR. DENNIS:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.  One final matter, I'd note for the record that, based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Goodstein meets the statutory requirements for this position regarding age, residence, and years of practice. 

Q.  Judge Goodstein, I have just a couple of questions for you.  First, why do you want to be a Supreme Court justice? 

A.  When I started my legal career a long time ago with trying to get into law school, I guess my answer was corny and it was really borne out of a need and a desire to participate in what I think is a grand scheme in this democracy and I think that our ordered society is based on the law.  And it was corny I guess then, when I was interviewing trying to get into law school.  And it's probably corny today, but it really goes to the basis of it.  I love the practice of law and when I offered to be a judge, I was really fixing something that wasn't broken.  And I can tell you the same is true today.  I absolutely love what I do.  I love being a Circuit Court judge.  And the reason that I would like to move on, I suppose, and offer for the Supreme Court is, it gives me an opportunity to do what I love doing at the Circuit in a bigger way, if you will, to reach more people and affect more people in our grand and glorious state.  And that would be the reason.  I'm not fixing anything that isn't broken because I love what I do.  But I think to be able to do what I am currently doing on a statewide basis and be a part of the development and sustaining judicial policy in our state would be a wonderful thing to do. Q. And, ma'am, regarding your experience as it relates to your candidacy today, how do you feel the experience you've had in your career thus far would help you be an effective Supreme Court justice? 

A.  There are many -- let me begin by saying this.  The most wonderful thing about the Circuit, and I teach at the new judges school, and one of the first things that I tell the new judges, because I'm one of the first speakers, is that being a Circuit Court judge will do two things for you.  It will take all of your strengths and it will allow you to use them to the fullest, and then it will take your weaknesses and will allow you to have a look at them and have an opportunity to work on them because it will illuminate them, as well.  That experience has been one that has allowed me to grow.  And there are many days when you hold onto the starfish theory and it really is true in the life of a Circuit Court judge.  And that is the wonderful story of the little girl walking down the beach with her granddad, and there's just been a storm and the beach is covered in starfish.  And every time she comes up to a starfish, she'll reach down and pick it up and throw it back into the ocean.  And the whole beach is littered with them.  And her grandfather finally is a little frustrated because he wants to go on this walk with her and he finally says to her, he says, sweetheart, you cannot make a difference.  Look at all the starfish.  Please, darling, come and let's walk.  And she says, oh, but, Granddaddy, it matters to that one.

And so I think that at the end of the day, that this experience of being a Circuit Court judge has allowed me to participate in people's lives in a very real way, one after the other, day in and day out, and it has been a marvelous and magnificent experience.  And has that prepared me for the Supreme Court?  Absolutely.  Because you understand how absolutely critical to democracy and to an ordered society, how important it is to have a place where people can vent whatever it is they need to vent, and it is so critical and it's so important.  And I would add that our lawyers in South Carolina are fairly extraordinary, too.  But that's how it's prepared.  I mean, it's taken what was a passion a long time ago and let it develop.  And the beliefs that I had that were pretty corny back in 1978 are really true today.  That's how I think it's helped prepare me. 

Q.  Judge Goodstein, you and I have discussed previous to today, there were a few issues raised by the anonymous bench and bar surveys. 

A.  Yes. 

Q.  And I'd like to bring some of those to the Commission's attention and ask you to just respond to them.  One of the ones that was mentioned was punctuality. 

A.  Boy, am I glad y'all are late.  Well, you know, and the reality is, the reality is that, you know, when you begin -- I begin with my normal week in and week out roster.  And in addition to that, there are so many other things, just as you all, that I've added to it, from the Circuit Judges' Advisory Committee, the Commission on Judicial Conduct.  This year for the fourth time, I'm running the Circuit Judges' conference.  You know, I've been on the Chief Justice's task force on a number of different areas, I'm on the technology committee.  And I've had an opportunity even to participate in our county because we're building a new courthouse and it's been glorious to be as much a part of it as they've allowed me to be.  And so when you add all of those additional tasks to what you do every day, in all but two years -- and since I've been on the bench, I've been the Chief Administrative Judge, which means it's not only my specific court that I'm worrying about, but all of the courts running in the Circuit.  Those tend to, you know, add additional work and additional items which can, from time to time, cause a bit of a delay.  

You know, I make a judgment call if lawyers come to me and say, we're so close to settling this case, can we have fifteen minutes.  And then when they settle the case, you've saved the jury or lawyers or our system, you've saved two, three days of trial time.  So those are just -- those are decisions that I make as the day and the week goes by.  So I think that if you are a lawyer and you are waiting and I'm talking to whomever doing my duties and you've had to wait for five minutes, it very well may look like a lack of punctuality.  And that saddens me, and I'm ever mindful of that.  But there are many, many tasks that oftentimes have to be handled and folks imposed on.  While it's not pleasant, I think that's probably the reason for it.  I know when I arrive in the morning at the courthouse, I don't typically leave until I leave in the afternoon.  The lunch that you all had today is typically the one that I have, because there are so many people that need a great deal.  And, oftentimes, I'm having status conferences during lunch, I'm having motions during lunch.  So only the court reporter, because my poor court reporter has got to eat.  So I think that it looks like, perhaps, sometimes a lack of punctuality.  But, in reality, I'm probably planning too much into the day. 

Q.  Thank you.  Secondly, Judge Goodstein, there was conveyed in a bench and bar survey some kind of discomfort with your ability as a judge.  Specifically, a comment that was made is, some people felt as though you do not dedicate yourself to improve yourself as a judge.  Would you respond to that for the Commission? 

A.  Sure.  Absolutely.  Well, that's one of those areas, in all candor, I would like to hear a little bit more about that.  And we can always be better and to strive and learn and to improve, is what we all ought to strive to learn and do.  And I certainly think that I do that.  You know, I've served on a number of different committees and commissions and task forces each and every one that I've had the opportunity to do that.  I know that -- and I was looking back at my CLEs just to review that, the continuing legal education, to see how many hours.  Maybe I needed to look at that and maybe I'm not spending sufficient time.  We're required to have, I guess we're required to have fifteen hours.  And I was noticing that the average -- the time that I spend on an annual basis on CLEs is much closer to about 50 hours.  And I typically will go to the National Judicial College at least once every other year and I'll go for a week long course, if not longer, and find that wonderful.  And I've had the chance to be group leaders for the National Judicial College there.  And I've given a lot of thought to that.  What that means is, what that comment means, and I'm mindful of it.  I would continue to be mindful of it.  But it's one of those things that saddens me a little bit because I spend an awful lot of time at doing what I love to do, but it was interesting having something that I certainly would be mindful of, and I think I spend a bit of my time at my tasks and my learning, as well.  

MR. DENNIS:  Mr. Chairman, that's all I have for Judge Goodstein for now.  But I'd like to turn now, if I could, and ask Mr. Judy to come forward.

CHAIRMAN RITCHIE:  Judge Goodstein, if you'd be kind enough to have a seat to your left.

JUDGE GOODSTEIN:  I'd be happy to.  

CHAIRMAN RITCHIE:  Good afternoon, Mr. Judy.

MR. JUDY:  Good afternoon.

CHAIRMAN RITCHIE:  Sir, would you be kind enough to raise your right hand.  Do you solemnly swear that the testimony you're going to provide today is the truth, the whole truth, and nothing but the truth, so help you God?

MR. JUDY:  So help me God.

MR. DENNIS:  Mr. Chairman, as we briefly discussed this morning, Mr. Harvey Judy has filed an affidavit against Judge Goodstein.  In that affidavit, Mr. Judy alleges that Judge Goodstein is, for lack of a better description, out to get him as a result of various political differences.  As evidence of this, Mr. Judy points to two separate cases in front of Judge Goodstein, both of which he feels he is improperly receiving adverse rulings.  In case 2002-269, Mr. Judy contends that Judge Goodstein confirmed a Magistrate's Court ruling against him based on perjurous or fraudulent evidence.  In the case 2005-1793, Mr. Judy alleges that Judge Goodstein found in his favor on a motion to dismiss, but then charged him with attorney's fees despite ruling in Mr. Judy's favor on the merits.  Mr. Judy, would you say that I've adequately summarized the evidence in your complaint?

MR. JUDY:  Yeah.  I'd say it goes further back than that.  

MR. DENNIS:  Well, I'd ask you to please feel free to elaborate briefly on the allegations.  

MR. JUDY:  Well, on the allegations, really, it's a family dispute, and they have used the courts that practically broke me.  And we got so much corruption down there in Dorchester County that I feel like it's nothing but another cancer of corruption going to the Supreme Court.  

REP. F. SMITH:  Okay.  But, Mr. Chairman, I mean, I'd like to hear from Mr. Judy.  But the fact is, when we're using, in any amount, those kind of terms, I don't want this process to be one where we're character assassinating people who are running for our judgeships.  I'd like to know the details of any allegations you have, Mr. Judy, in terms of what you think a qualification should be on the Supreme Court.  We can't retry this case and the cases that you've had before.  But if there is anything about her that you want to express to us, I would like to hear that in terms of what you think about her qualifications, her judicial temperament, things of that sort.

MR. JUDY:  Well, the corruption on her part when she put a restraining order on me.  My boy owned 134 acres of land that was appraised at $277,000.  A year later it, was sold for 1.28 million dollars.  

CHAIRMAN RITCHIE:  Mr. Judy, are you saying that Judge Goodstein profited from the sale of that land?  

MR. JUDY:  No, sir.  She helped conspire with the probate judge.  

CHAIRMAN RITCHIE:  Do you have any evidence of that?  

MR. JUDY:  Yeah.  I don't have it with me, but I can fax it to you.  I didn't know to have it here today.  As a matter of fact, it was a order that the probate judge signed and put her seal on it and put it in the file and, later, it was pulled out the file, replaced with another order.  

CHAIRMAN RITCHIE:  Professor Freeman?

PROF. FREEMAN:  Yeah.  Mr. Judy, do I understand right that in one case that you're upset about, she made you pay $945 for not showing up at a deposition?

MR. JUDY:  Yes, sir.  As a matter of fact, Judge Goodstein put a restraining order on me for having direct contact with this party.  

PROF. FREEMAN:  And did you fail to show up at the deposition that you were fined for not showing up at?  

MR. JUDY:  Yes, I did.  I'd have been in contempt of a court order had I been.  

PROF. FREEMAN:  Okay.  And she was requested by the other side to punish you much more severely; was she not?  Didn't they ask that you be put in default for not showing up at the deposition and made to lose the case?  Wasn't that what they asked her to do to you?  

MR. JUDY:  I wish she'd have went ahead and give it to them.

PROF. FREEMAN:  And she didn't do that, did she?  

MR. JUDY:  No, sir.

PROF. FREEMAN:  She found for you in the case, didn't she?

MR. JUDY:  Partly.

PROF. FREEMAN:  And you're saying that she was corrupt because she found for you in the case?  Is that a sign of corruption or --

MR. JUDY:  She found in my favor but ordered me to pay the other side's attorney's fees.  You don't do that in a --

PROF. FREEMAN:  Do you think that a judge should do nothing, if one party doesn't show up for a deposition that a judge should just turn her eyes away from that?  

MR. JUDY:  Well, when I had a restraining order against me, how could I go and give a deposition without being in contempt of court?  

PROF. FREEMAN:  And did you have an opportunity to make those arguments in front of Judge Goodstein? 

MR. JUDY:  Yes, I did.

PROF. FREEMAN:  And she found for you in the case; is that right?

MR. JUDY:  I asked her to recuse herself from hearing that motion.

PROF. FREEMAN:  And she found for you in the case; did she not?

MR. JUDY:  She denied the motion and found partly in my favor.

MR. DENNIS:  I had something I'd like briefly to go over for the Commission's information on the second matter.  Professor Freeman covered what I was going after in the first matter.  But on the second case which deals in Magistrate's Court, I would like to point out that Judge Goodstein reports in considering the evidence that Mr. Judy objects to because it had not been properly admitted in the Magistrate's Court level and was not before her for her consideration, and she made a specific finding to that end in the order.  And that's all I've got for Mr. Judy.

CHAIRMAN RITCHIE:  Well, the evidence that you were upset about, she excluded that evidence from consideration; is that correct?

MR. JUDY:  No.  She denied the motion for a fee.

MR. DENNIS:  Mr. Chairman, the Magistrate excluded the evidence and it was before her on appeal.

CHAIRMAN RITCHIE:  Okay.  Does anybody else have any other questions for Mr. Judy?  Mr. Judy, you've provided the information we've asked for your complaint, right?  You've given us the documents?

MR. JUDY:  I sent you most of it, but I've still got a great deal of more corruption that's going on down there in Dorchester County.  I mean, go ahead and put her on the Supreme Court.  Maybe we'll get part of the corruption out of Dorchester County.

CHAIRMAN RITCHIE:  Judge Goodstein will have an opportunity to respond to that.  Mr. Judy, if you could step aside, please.

JUDGE GOODSTEIN:  I guess your instinct at first is to say something my mother would call ugly.  But I'm not going to honor what Mr. Judy said with any sort of response unless any of you have any questions or you would care for me to.  Thank you.

MR. DENNIS:  Judge Goodstein, I just have a few simple housekeeping issues for you.

JUDGE GOODSTEIN:  All right. 

Q.  Have you sought or received the pledge of any legislator prior to this date? 

A.  I have not. 

Q.  Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of your screening? 

A.  I have not. 

Q.  Have you asked any third-parties to contact Members of the General Assembly on your behalf? 

A.  I have not. 

Q.  Have you contacted any members of the Commission? 

A.  I have not. 

Q.  Do you understand the 48-hour rule? 

A.  I do. 

Q.  And would you please explain it in your own words? 

A.  The 48-hour rule, as I understand it, is that once the report of the Commission has been distributed to the Legislature, there is a 48-hour rule at which point no one can be contacted in terms of any sort commitments.  And once that time has expired and, as I understand it, it goes to the date and the time and it's after that 48-hour period when we're told the date and the time that we can seek commitments.

MR. DENNIS:  Mr. Chairman, I would note that the Lowcountry Citizens Committee reported that Judge Goodstein is very eminently qualified and most highly regarded.  Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record.

CHAIRMAN RITCHIE:  It will be done so without objection.

MR. DENNIS:  I would note just for the record that any concerns raised of the investigation regarding the candidate were incorporated into the questioning of the candidate today.  And with that, sir, I have no further questions.

CHAIRMAN RITCHIE:  Thank you.  We didn't want to short circuit the opportunity for the Commission and the staff of Judge Goodstein any questions on any topic.  Does anybody have any?  Thank you, your Honor.  And you understand the 48-hour rule, as you've described it.  Please advise those folks who may be in your camp, should you be voted out today, of that.  This concludes this portion of the process, but the record will remain open until the report is published and you may be called back at that time.  And I wish you and your family a safe trip home.

JUDGE GOODSTEIN:  Thank you, so much.  Thank you all, very much.

- - - - - - - -

HONORABLE KAYE G. HEARN at 2:29 p.m.

CHAIRMAN RITCHIE:  Good afternoon, your Honor.

JUDGE HEARN:  Good afternoon.

CHAIRMAN RITCHIE:  Ladies and gentlemen of the Commission, you have before you the Honorable Kaye G. Hearn who's offering for the South Carolina Supreme Court, Seat 5.  Judge Hearn, would you please raise your right hand.  Do you solemnly swear that the testimony you'll give today will be the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE HEARN:  I do.

CHAIRMAN RITCHIE:  Your Honor, have you had the opportunity to review your personal data questionnaire?

JUDGE HEARN:  I have.

CHAIRMAN RITCHIE:  Is it accurate?

JUDGE HEARN:  I believe it is.

CHAIRMAN RITCHIE:  And do you have any amendments or updates or changes to it?

JUDGE HEARN:  I do not.

CHAIRMAN RITCHIE:  Do you have any objection to us making that summary a part of your record of your sworn testimony?

JUDGE HEARN:  Absolutely not.

CHAIRMAN RITCHIE:  It will be done so at this point in the transcript.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Supreme Court, Associate Justice, Seat 5


NAME:


Ms. Kaye G. Hearn


BUSINESS ADDRESS:  
P.O. Box 438, Conway, SC 29528-0438


TELEPHONE NUMBER:
(office): (843) 915-8980

2.
Date of Birth:  1950


Place of Birth:  Delaware, OH

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Married to George M. Hearn, Jr. on February 16, 1980.  Divorced by decree of the Richland County Family Court dated November 13, 1978; R. Howard Grubbs; desertion for a period of one year.  One child.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Bethany College, 1968-72; B.A., History, cum laude;


Edinboro College, 1973-74 (left the Master’s Degree program in Political Science to attend law school);


University of South Carolina School of Law, 1974-77; J.D., cum laude;


University of Virginia, 1998, L.L.M., Judicial Process.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.  Admitted to practice law in South Carolina in 1977.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Bethany College: (1968-72)



Member, Who’s Who in American Colleges and Universities



Resident Assistant



Alpha Xi Delta Sorority (President)



Association of Women Students  (Vice- president)



History Honorary  (president)



Leadership Honorary



Cheerleader (Captain)


Recipient, Vira Heinz Award (scholarship for study abroad awarded to junior woman based on scholarship, leadership, and conduct)



Senior Fellow in History Department



Earned Distinction on Senior Comprehensive Exam in History



Recipient, Senior History Prize


Cum Laude graduate


USC Law School: (1974-77)



Member, Wig and Robe

Member, International Law Moot Court Team (team won regionals and 

advanced to semi-final round at nationals)

Legal writing instructor

Research assistant to Professor Randall Bell

American Jurisprudence Award, Conflict of Laws

Recipient, Coleman Karesh Scholarship



Cum Laude graduate

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  


2002:

Appellate Issues (Bridge the Gap - presenter) – 5-15-02; 

South Carolina Judicial Conference – 8-02;

National Council of Chief Judges’ Conference – 11-02;

Family Court Bench/Bar (presenter) – 12-6-02.

2003:

Appellate Issues (Bridge the Gap - presenter) – 3-10-03;

South Carolina Judicial Conference – 8-03;

National Council of Chief Judges’ Conference – 11-03;

Family Court Bench/Bar (presenter) – 12-5-03.

2004:

Appellate Issues (Bridge the Gap - presenter) – 3-8-04;

Using Electronic Evidence in Civil Litigation (presenter) – 7-15-04;

South Carolina Judicial Conference – 8-04;

Hot Tips from the Coolest Domestic Practitioners (presenter) – 9-24-04;

Wofford and the Law (presenter) – 9-25-04;

National Council of Chief Judges’ Conference – 11-04;

South Carolina Family Court Bench/Bar (presenter) – 12-3-04.

2005:

Appellate Issues (Bridge the Gap - presenter) – 3-7-05;

South Carolina Judicial Conference – 8-06;

National Council of Chief Judges’ Conference – 11-05;

South Carolina Family Court Bench/Bar (presenter) – 12-12-05.

2006:

Trial & Appellate Advocacy (SC Bar Convention – presenter) – 1-28-06;

Appellate Issues (Bridge the Gap - presenter) – 3-6-06;

S.C. Family Court Summit (presenter) – 7-06;

South Carolina Judicial Conference – 8-06;

National Council of Chief Judges’ Conference – 11-06;

AutoTorts (presenter) – 12-2-06.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


(a)
Hearsay Rule in the Family Court, Columbia, S.C., July 21, 1979;

(b)
Order Writing for Circuit Judges, Columbia, S.C., Aug. 1979;

(c)
Order Writing for Family Court Judges, Columbia, S.C., Nov. 16, 1979; Moderator, Organizer, and Presenter at People’s Law School, Horry Georgetown Tech, 1980-1984;

(d)
Appellate Court Writs, Columbia, S.C., June 19, 1980;

(e)
Order Writing for Law Clerks, Columbia, S.C. Aug. 1980;

(f)
Order Writing for Law Clerks and Staff Attorneys, Columbia, S.C., Aug. 1981;

(g)
Rules and Procedures of the Family Court, S.C. Trial Lawyers Convention, Hilton Head, S.C., Aug. 20, 1981;

(h)
Appellate Advocacy Brief Writing, Greenville, S.C., Apr. 2, 1982;

(i)
Appellate Advocacy Brief Writing, Charleston, S.C., May 1982;

(j)
Appellate Advocacy Brief Writing, Florence, S.C., June 25, 1982;

(k)
Appellate Advocacy Preservation of the Record, Columbia, S.C., July 15, 1983;

(l)
Opinion Writing for Appellate Judges, Columbia, S.C., Oct. 1983; 

(m)
Separation and Antenuptial Agreements, Columbia, S.C., Oct. 12, 1984;

(n)
Effective Order Writing, Columbia, S.C., Dec. 6-7, 1984;

(o)
Order Writing, New Family Court Judges’ School, Columbia, S.C., Feb. 28, 1985;

(p)
Order Writing, Bridge the Gap, Columbia, S.C., Mar. 1985;

(q)
Order Writing, Bridge the Gap, Columbia, S.C., August 1985;

(r)
Complex Issues in Family Court, Statutory Update, and Alimony Perspective – Co-Moderator, Columbia, S.C., Nov. 19-20, 1987;

(s)
Practical Problems in Legal Ethics, Columbia, S.C., Dec. 1987;

(t)
Order Writing, New Family Court Judges’ School, Columbia, S.C., July 21-22, 1988;

(u)
Children’s Rights, SCDSS Family Violence Conference, Columbia, S.C., Mar. 19-20, 1990;

(v)
Judge’s Perspective on Adoption, Columbia, S.C., April 6, 1990;

(w)
Domestic Relations, Bridge the Gap, Columbia, S.C., Aug. 1990;

(x)
Domestic Relations, Bridge the Gap, Columbia, S.C., March 1991;

(y)
The Future of Families in the Courts, Greenville, S.C., Apr. 4, 1991;

(z)
Domestic Relations, Bridge the Gap, Columbia, S.C., Aug. 1991;

(aa)
Order Writing, New Alimony Statute, Abuse and Neglect, and Contempt – Moderator, New Family Court Judges’ School, Columbia, S.C., Aug. 27-28, 1991;

(bb)
Domestic Violence, Magistrate’s JCLE, Columbia, S.C., November 8, 1991;

(cc)
Domestic Relations, Bridge the Gap, Columbia, SC, March 1992;

(dd)
Adoption, Abuse and Neglect – Moderator, New Family Court Judges’ School, Columbia, S.C., July 28, 1992;

(ee)
Separation Agreements, Columbia, S.C., Dec. 1992;

(ff)
Domestic Relations, Bridge the Gap, Columbia, S.C., May 17, 1993;

(gg)
The Future of Family Court, S.C. Trial Lawyers Convention, Hilton Head, S.C., Aug. 18, 1993;

(hh)
Suppression Hearings in Family Court, Solicitors’ Conference, Myrtle Beach, S.C., Oct. 4, 1993;

(ii)
How the Family Court is Using ADR and Mediation in the Courtroom, S.C. Bar Mid-Winter Meeting, Charleston, S.C., Jan. 21, 1994;

(jj)
Domestic Relations, Bridge the Gap, Columbia, S.C., February 28, 1994;

(kk)
Juvenile Delinquency, Family Court Judges’ School, Columbia, S.C., June 24, 1994;

(ll)
Family Court Rules, Columbia, S.C., July 29, 1994;

(mm)
Waiver Hearings, Family Court Bench/Bar Seminar, Columbia, S.C., Aug. 19, 1994;

(nn)
Domestic Relations, Bridge the Gap, Columbia, S.C., March 6, 1995;

(oo)
Domestic Relations, Bridge the Gap, Columbia, S.C., May 16, 1995;

(pp)
The Hot Evidentiary Issues Under the New Rules, The Judicial Conference, Columbia, S.C., Aug. 24, 1995;

(qq)
Judicial Perspective on Briefs and Oral Arguments, Ethical Issues Facing Family Law Practitioners, Columbia, S.C., Dec. 19, 1995;

(rr)
Domestic Relations, Bridge the Gap, Columbia, S.C., March 5, 1996;

(ss)
The Future of Appellate Courts, Seminar for New Appellate Court Judges, Columbia, S.C., May 1, 1996;

(tt)
Preserving the Trial Record, Circuit Court Judges Seminar, Fripp Island, S.C., May 1996;

(uu)
Preserving the Trial Record, The Judicial Conference, Columbia, S.C., Aug. 22, 1996;

(vv)
Ethics: A View from the Bench, S.C. Public Defenders’ Conference, North Myrtle Beach, S.C., Sept. 30, 1996;

(ww)
A View from the Bench, Ethics for Family Law Practitioners, Columbia, S.C., Dec. 10, 1996;

(xx)
Appellate Writs and Motions Practice, S.C. Bar Mid-Winter Meeting, Charleston, S.C., Jan. 25, 1997;

(yy)
Family Law Update, The Judicial Conference, Columbia, S.C., Aug. 22, 1997;

(zz)
Perspectives on Judging, S.C. Student Trial Lawyers Association, Columbia, S.C., Oct. 1, 1997;

(aaa)
The Rules of Evidence and The Dead Man’s Statute, S.C. Probate Judges Conference, Myrtle Beach, S.C., Oct. 13, 1997;

(bbb)
Automatic Stay and Petitions for Supersedeas, Family Court Seminar, Conway, S.C., Oct. 21, 1997;

(ccc)
Appellate Ethics Update, Ethics Seminar, Columbia, S.C., Nov. 14, 1997;

(ddd)
Order Writing, Probate Judges Conference, Columbia, S.C., Feb. 26, 1998;

(eee)
Important Rules of Appellate Practice, S.C. Practice and Procedure Update, Columbia, S.C., March 20, 1998;

(fff)
Comparative Negligence Developments, S.C. Tort Law Update, Columbia, S.C., Sept. 25, 1998;

(ggg)
Preserving Evidentiary Matters on Appeal, Winning Evidence, Columbia, S.C. Feb. 19, 1999;

(hhh)
Appellate Issues, Court of Appeals Bench/Bar seminar, Columbia, S.C., October 22, 1999;

(iii)
Appellate Issues, Bridge the Gap, Columbia, S.C., May 2000;

(jjj)
Appellate Issues, Family Court Bench/Bar seminar, Columbia, S.C., Dec. 1, 2000;

(kkk)
Appellate Issues, Bridge the Gap, Columbia, S.C., March 2001;

(lll)
Issues in Comparative Negligence, 2001 South Carolina Tort Law Update, Columbia, S.C., September 28, 2001;

(mmm)
Appellate Issues, Ring Out the Old, Ring In the New, Columbia, S.C., Dec. 21, 2001;

(nnn)
Appellate Issues, Bridge the Gap, Columbia, S.C., May 15, 2002;

(ooo)
Appellate Issues, Family Court Bench/Bar, Conway, S.C., Dec. 6, 2002;

(ppp)
Appellate Issues, Bridge the Gap, Columbia, S.C., March 10, 2003;

(qqq)
Oral Argument, South Carolina Trial Lawyers’ Association Convention, 2003;

(rrr)
Now we have Campbell, what do we do with it?, South Carolina Defense Trial Attorneys’ Association, Sea Island, GA, Nov. 7, 2003;

(sss)
Appellate Issues, Family Court Bench/Bar, Conway, S.C., Dec. 5, 2003;

(ttt)
Appellate Issues, Bridge the Gap, Columbia, S.C., March 8, 2004;

(uuu)
Using Electronic Evidence in Civil Litigation, July 15, 2004;

(vvv)
Hot Tips from the Coolest Domestic Practitioners, Columbia, S.C., Sept. 24, 2004;

(www)
Wofford and the Law, Panel Leader for Legal Symposium, Spartanburg, SC, Sept. 25, 2004;

(xxx)
Appellate Issues, South Carolina Family Court Bench/Bar, Conway, S.C., Dec. 3, 2004;

(yyy)
Appellate Issues, Bridge the Gap, Columbia, S.C., March 7, 2005;

(zzz)
Professionalism, Forum on Professionalism at the Charleston School of Law, Charleston, S.C., Oct. 2005;

(aaaa)
Appellate Issues, S.C. Family Court Bench/Bar, Conway, S.C., Dec. 12, 2005;

(bbbb)
Oral Arguments, S.C. Bar Convention, Jan. 28, 2006;

(cccc)
Appellate Issues, Bridge the Gap, Columbia, S.C., March 6, 2006;

(dddd)
Expediting Appeals in Dependency Cases, S.C. Family Court Summit, Columbia, S.C., July 2006;

(eeee)
Appellate Advocacy, Charleston School of Law, Visiting Adjunct Professor, Fall 2006 semester;

(ffff)
Order Writing, 14th Annual Probate Bench/Bar, Columbia, S.C., Sept. 15, 2006;

(gggg)
Keeping Your Verdicts Without Compromising Your Ethics, SCTLA AutoTorts, Atlanta, G.A., Dec. 2, 2006;

(hhhh)
Oral Argument, Family Court Bench/Bar, Conway, S.C., Dec. 7, 2006.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

(a)
S.C. Appellate Practice Handbook (S.C. Bar CLE 1985), Contributing Author;

(b)
Marital Litigation in S.C., Roy T. Stuckey and F. Glenn Smith (S.C. Bar CLE 1997), Editorial Board;

(c)
South Carolina Damages, Terry E. Richardson, Jr. and Daniel S. Haltiwanger editors (S.C. Bar CLE 2004), Author, “S.C. Modified Comparative Negligence;”

(d)
The Appellate Prosecutor: A Practical and Inspirational Guide to Appellate Advocacy, Ronald H. Clark (S.C. Bar CLE 2005), Author, “Taking Advantage of Oral Argument.”

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


Admitted to practice before the State Courts of South Carolina in 1977. Also admitted to practice before the Federal District Court and Fourth Circuit Court of Appeals in 1980.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1977-1979:
Law clerk to the Honorable Julius B. Ness, Associate Justice of the S.C. Supreme Court;

1979-1985:
Associate and partner in firm which eventually became Stevens, Stevens, Thomas, Hearn & Hearn; located in Loris and Myrtle Beach, S.C.; 

1985-1995:
Family Court Judge for the Fifteenth Judicial Circuit (Chief Administrative Judge from 1987-1995);

1995-1999:

Judge, S.C. Court of Appeals;

1999-present:
Chief Judge, S.C. Court of Appeals.

15.
What is your rating in Martindale-Hubbell?  B.V. as of May 1986.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: 
4-5 times per year;


(b)
state:  
weekly.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:  

45%;


(b)
criminal: 
10%;


(c)
domestic: 
45%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

40%;


(b)
non-jury:  
60%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Chief Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

(a)
Hellum v. Todd, (1980) (I was trial counsel in this Horry County personal injury for the plaintiff who was rendered quadriparesic as a result of a motor vehicle accident.  The case is significant because a “day-in-the-life” video was introduced for one of the first times and admitted into evidence.  The jury returned a verdict of $1.75 million, and it was settled with the insurance carrier while on appeal based on the Tyger River doctrine.);

(b)
King v. Williams, 276 S.C. 478, 279 S.E.2d 618 (1981) (I was appellate counsel in this medical malpractice case wherein the Supreme Court abolished the locality rule.).  This case has been cited seventy-three times in reported decisions and secondary sources;
(c)
Sweatt v. Norman, 283 S.C. 443, 322 S.E.2d 478 (Ct. App. 1984) (I was trial and appellate counsel in this case where the jury returned a verdict of $1.5 million based upon the family purpose doctrine.);


(d)
Gasque v. Heublein, Inc., 281 S.C. 278, 315 S.E.2d 556 (1984) (I was trial and appellate counsel in this case; the supreme court found the two-issue rule required affirmance of jury’s verdict in favor of plaintiff whose vision was impaired when a champagne cork prematurely ejected.).  This case has 
been cited over fifty times in other reported decisions and secondary 
sources;

(e)
Graham v. Whitaker, 282 S.C. 393, 321 S.E.2d 40 (1984) (I was trial and appellate counsel; the supreme court upheld the trial court’s grant of plaintiff’s motion for new trial nisi additur.).  This case has been cited in seventy-five reported decisions and secondary sources.
20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)
King v. Williams, 276 S.C. 478, 279 S.E.2d 618 (1981);
(b)
Gasque v. Heublein, Inc., 281 S.C. 278, 315 S.E.2d 556 (1984);
(c)
Sweatt v. Norman, 283 S.C. 443, 322 S.E.2d 478 (Ct. App. 1984);
(d)
Graham v. Whitaker, 282 S.C. 393, 321 S.E.2d 40 (1984);
(e)
Todd v. S.C. Farm Bur. Mut. Ins. Co., 287 S.C. 190, 336 S.E.2d 472 (1985).


*I no longer have the briefs in any of these cases.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)
State v. Drew, 281 S.C. 440, 316 S.E.2d 367 (1984) (reversing appellants’ convictions because the trial court improperly admitted evidence of other crimes);

(b)
State v. Miller, 287 S.C. 280, 337 S.E.2d 83 (1985) (affirming in part and reversing in part the circuit court’s grant of jnov in favor of defendant);


(c)
State v. Cox, 279 S.C. 205, 305 S.E.2d 76 (1983);


(d)
State v. David Cook, S.C. S.Ct. (unpublished);


(e)
Greene v. State, S.C. S.Ct. (unpublished).

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.  I was elected Family Court Judge in 1986 and served until 1995.  The family court has jurisdiction over matters involving domestic relationships, such as divorce, division of marital property, custody, visitation rights, adoptions, and termination of parental rights.  The family court also has jurisdiction over minors under the age of seventeen who have committed crimes, unless those crimes are serious enough for the child to be “waived up” to General Sessions court. 


In 1995, I was elected to serve as a judge on the S.C. Court of Appeals, and in 1999, I was elected Chief Judge of the Court of Appeals.  I continue to serve in that position.  The court of appeals has jurisdiction over all appeals, with the following seven exceptions (see § 14-8-200 of the South Carolina Code):


(1)
death penalty cases;

(2)
final decisions of the Public Service Commission setting public utility rates;

(3)
challenges to the constitutionality of a statute or ordinance (unless 


the Supreme Court deems the constitutional question raised insignificant);


(4)
final judgments from the circuit court involving “the authorization, issuance, or proposed issuance of general obligation debt, revenue, institutional, industrial, or hospital bonds of the State, its agencies, political subdivisions, public service districts, counties, and municipalities, or any other indebtedness authorized by Article X of the Constitution of this State;”


(5)
judgments dealing with elections or election procedures;


(6)
orders limiting the investigation of the state grand jury; and


(7)
orders dealing with an abortion by a minor.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Shaw v. Atlantic Coast Life Ins. Co., 322 S.C. 139, 470 S.E.2d 382 (Ct. App. 1996), cert. denied, 520 U.S. 1167 (1987) (holding that an employee seeking to recover benefits under ERISA was entitled to a jury trial);

(b)
Davenport v. Cotton Hope Plantation Horizontal Property Regime, 325 S.C. 507, 482 S.E.2d 569 (Ct. App. 1997) (en banc), aff’d as modified, 333 S.C. 71, 508 S.E.2d 565 (1998) (holding that assumption of risk has been subsumed by South Carolina’s adoption of comparative fault);

(c)
State v. Hamilton, 327 S.C. 440, 486 S.E.2d 512 (Ct. App. 1997), cert. denied, 525 U.S. 904 (1998) (finding no error in trial judge's decision to allow the State to prove defendant had two prior burglary convictions despite defendant’s willingness to stipulate to his prior convictions);
(d)
Curcio v. Caterpillar, Inc., 344 S.C. 266, 543 S.E.2d 264 (Ct. App. 2001) (Hearn, C.J., dissenting), rev'd, 355 S.C. 316, 585 S.E.2d 272 (2003) (adopting dissent);
(e)
In re Expediting Appeals from Termination of Parental Rights Proceedings, 366 S.C. 670, 623 S.E.2d 661 (Ct. App. 2005) (recognizing the need for stability in children’s lives and implementing an expedited procedure for handling appeals from termination of parental rights proceedings, adoption proceedings, and/or DSS actions involving the custody of a minor child).

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


Adjunct Professor of Appellate Advocacy for the Charleston School of Law.  Employed for the Fall Semester of 2006, from August through November.  The class met every Monday, and I co-taught with my former law clerk, William Cook.  
26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


None, other than occasional employment during high school and college.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

I was sued for divorce by my first husband in 1978.  The action was uncontested.  I was also sued in my capacity of Bar Examiner in the case of John V. Crangle v. Board of Law Examiners of South Carolina, et al.  The case was dismissed.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.

Mailing introducing myself to members of the General Assembly (excluding those on the screening committee) - $215.96 (resume paper, printing, and postage); 

Legislative Manuals – $20.00.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.

Soon after I announced my intention to run for the Supreme Court, I received many offers of support and encouragement from friends and acquaintances.  Being mindful of the rules governing pledging and personal contact with members of the Judicial Merit Selection Committee, I was careful to discuss the rules with each person who expressed an interest in my campaign.  Despite this consistent approach, I am fairly sure that some individuals may have contacted legislators on my behalf, and I know for certain that happened in at least two instances.  On those occasions, a Myrtle Beach attorney as well as my solicitor wrote letters to members of the General Assembly, including members of the Judicial Merit Selection Commission, in support of my candidacy.  I self-reported both of these letters to Jane Shuler as soon as I became aware of them.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  I have not.  As to others, see response to #43.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
National Council of Chief Judges;




President, 2005-2006;




Chair, Education Committee, 2003;




Member, Executive Board, 2001-Present;




Member, Education Committee, 2000-2002;

(b) 
Conference of Family Court Judges;



Treasurer, 1990;



Secretary, 1991;



President, 1992.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


In 2004, I was the portrait honoree of the South Carolina Trial Lawyers’ Association.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


1984-86: Member, South Carolina Board of Bar Examiners.

49.
References:

(a)
Robert Bockman 


c/o McNair Law Firm


P.O. Box 11390


Columbia, SC 29211


803-799-9800

(b)
Stan Gibson


c/o Wachovia Bank, N.A. 


1426 Main Street, 18th Floor 


SC9125 


Columbia, SC 29201


803-765-4457


(c)
The Hon. William L. Howard



P.O. Box 993



Charleston, SC 29402-0993



843-724-6669


(d)
Max T. Hyde, Jr.



c/o Harrison White Smith & Coggins



P.O. Box 3547



Spartanburg, SC 29304



864-585-5100

(e)
Rev. Charles Jackson


1802 Middle Loop Rd.


West Columbia, SC 29169


803-796-7525

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/Kaye G. Hearn

Date: 2/27/07

Your Honor, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on nine evaluative criteria and has included a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, studies of previous screenings, and a check for economic conflicts of interest.  We have received two affidavits filed in opposition to your election and there are two witnesses present to testify today.  Prior to offering a brief statement, is there anyone you would like to introduce that has come with you this afternoon?

JUDGE HEARN:  Well, I have my husband with me, George Hearn, and my law clerk, Candace Jackson, and Matthew Richardson, one of my former law clerks and a close personal friend, and Michael Ann Selmo, also my law clerk.

CHAIRMAN RITCHIE:  Welcome.  We're glad to have all of you with us this afternoon.  Your Honor, you're welcome to make a brief opening statement, if you'd like, before I turn you over to counsel.

JUDGE HEARN:  I would just thank the Committee for the time and effort and for your consideration today.  I know you're running behind and I certainly don't want to add to that.

CHAIRMAN RITCHIE:  Well, we appreciate that.  And we want you to have the opportunity to be heard and to answer questions, but your concise answers would be appreciated.  I'll turn you over to counsel.

MR. DENNIS:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  The Honorable Kaye Hearn provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask that those questions be waived in the public hearing today.  

CHAIRMAN RITCHIE:  It will be waived.

MR. DENNIS:  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN RITCHIE:  It will be done so without objection.

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:  

Kaye Gorenflo Hearn

Address: 

P.O. Box 438


     

Conway, SC 29528

Work Telephone:
(843) 915-8980

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


In my twelve years as an appellate judge, I have rarely found ex parte communications to be a problem.  My office staff is trained to screen telephone calls for ex parte communications.  Most of the attempts at ex parte communications that I encounter are parties, particularly inmates, attempting to communicate ex parte through letters. My administrative assistant and law clerks have been instructed to transmit any such letters directly to the clerk of court.  The court itself has procedures in place to handle emergency motions and petitions for supersedeas which may require communications with the court.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I recuse myself whenever there is a possibility that my impartiality might be questioned.  I maintain a list of standing disqualifications which is frequently updated.  

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would defer to granting the motion.  Even though I might not feel that my partiality would be affected, if a party reasonably believes I would be less than fair, I would recuse myself.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I accept only ordinary social hospitality among family and friends.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

If I were to receive information that a judge or an attorney likely committed a violation of the Code of Judicial Conduct or the Rules of Professional Conduct, I would take appropriate action, which might include direct communication with the lawyer or judge.  If I had knowledge that a violation had been committed by a judge or lawyer, I would take appropriate action, which may include sanctions if it occurred in a case over which I was presiding or may include reporting to the appropriate authority governing judicial or lawyer discipline.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?

My method of preparing the cases that come before me at the court of appeals has evolved over the twelve years I have served on the court.  Regarding those cases assigned to me to author, my law clerks and I read the briefs and records and discuss them.  Based on that discussion, the clerk assigned to the case prepares a prehearing report which is usually in the form of a draft opinion.  I review, edit, and rewrite the report before distributing it to other judges on the panel.  With respect to the cases I am hearing for which I am not the assigned author, I read the briefs and records as well as the prehearing reports prepared by the authoring judge's chambers.  One of my law clerks is assigned to read the briefs and records in cases assigned to the other judges on the panel, and  both my clerks read all the prehearing reports.  Prior to oral argument, my clerks and I schedule a chambers conference when we thoroughly discuss each of the cases assigned to the panel that term.  The day before oral arguments, a panel conference is scheduled with the two other judges and their law clerks at which we all thoroughly discuss every case assigned to the panel that week.  After oral argument, I meet with my clerks to discuss any changes in our proposed disposition of the cases as a result of the arguments.  Then we begin working on the final opinion in the cases assigned to me to author.


Prehearing reports in PCRs, Anders, and TPR cases are initially prepared by the central staff at the court of appeals.  When these cases are sent to chambers for my review, one of my law clerks and I read the case and the prehearing report prior to my reviewing and signing the proposed opinion.


I expect to continue with generally the same method of preparation if I am elected to the supreme court, although I will adapt my style of preparation consistent with the procedures in place there.
12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I consider myself a strict constructionist of statutory law.  I also feel very strongly that all judges should be bound by precedent.  I am not a judicial activist in any way; however, some decisions do ultimately turn on a policy decision.  In those instances, I endeavor to make my decision based on what I can glean to be the public policy of our state as expressed in legislative decisions and in prior decisions by the South Carolina Supreme Court.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I have always been extremely active in CLEs in South Carolina.  I have been a presenter at more than 80 CLEs since I began to practice law.  I also speak frequently at civic meetings and such events as Palmetto Girls State because I believe it is important to educate the public about our excellent judicial system.  I am an active member of the National Council of Chief Judges of State Courts of Appeal, an arm of the National Center for State Courts whose membership is composed of chief judges across the country.  I served as President of the organization from November of 2005 until November of 2006.  I also served as an adjunct faculty member at the Charleston Law School during the Fall 2006 semester, teaching appellate advocacy.  I plan to continue being active in education programs for lawyers, judges, and the public.
14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

Any demanding job presents opportunities for stress on one’s family.  I am fortunate to have a lawyer-husband who is keenly aware of the demands of my position and completely supportive of me.  My mother has lived with us since the birth of our daughter (now a Freshman at Wofford) and has been a tremendous help to me in maintaining a balance between work and family commitments.  I am very actively involved in my church and find that maintaining my spiritual strength helps greatly in relieving stress.  Finally, although I believe that a judge must abide by the canons of ethics twenty-four hours of every day, I try very hard to be a normal wife and mother too.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?

I am the Immediate Past President for the National Council of Chief Judges and continue to serve on the Council's Executive Committee.  I am also a member of the Chief Justice’s Commission on the Profession, the Nelson Mullins Riley & Scarborough Professionalism Committee, and the Alternative Dispute Resolution Committee for the South Carolina Bar.  

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

I would consider historical evidence in reaching any decision on the practical application of the Constitution because such evidence helps to reveal the drafters’ intent; however, I would not consider historical evidence controlling.  

b)
The use and value of an agency’s interpretation of the Constitution:

I would give an agency’s interpretation of the Constitution little weight.  Interpreting the constitution is a function of the judiciary, not an agency.

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

I believe that documents produced contemporaneously with the Constitution should be given the greatest weight because they may provide insight into the intention of the drafters.  


However, there is no need to consider these areas when the language of the Constitution is clear and unambiguous.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  It is plenary in nature.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


All grants of authority, including that of local governments, flow from the plenary power of one of the three branches of state government.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?

I have written a chapter on Comparative Negligence for South Carolina Damages (S.C. Bar CLE 2004), and I have written a chapter on oral argument for The Appellate Prosecutor: A Practical and Inspirational Guide to Appellate Advocacy (S.C. Bar CLE 2005).  

I was a contributing author to the South Carolina Appellate Practice Handbook (S.C. Bar CLE 1985), and I was on the editorial board for Roy T. Stuckey and F. Glenn Smith’s treatise, Marital Litigation in S.C. (S.C. Bar CLE 1997).  

I also wrote a thesis as part of the L.L.M. program at the University of Virginia, from which I graduated in 1998.  

23.
What do you feel is the appropriate demeanor for a judge?

A judge should reflect sincere interest in matters before the court and should be extremely well prepared for every case.  A judge should conduct himself or herself in a calm and dignified manner and should be polite and courteous to litigants, lawyers, court personnel, and the public.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


The rules apply twenty-four hours a day, seven days a week.

25.
Would there be a role for sternness or anger in meetings with attorneys?

There is rarely, if ever, a place for sternness at the appellate level.  There is never a place for anger by a judge in a courtroom.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

$235.96 (for letters of introduction, their postage, and legislative manuals).  This amount has been reported.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

I have not asked anyone to contact members of the General Assembly, though I am aware of two instances in which members were contacted.  When I learned of this contact, I telephoned Jane Shuler to report it and wrote a letter for her describing the contact.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?

My law clerk volunteered to help type my application on her home computer after hours.  I have not used my judicial letterhead during the campaign.  

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Kaye G. Hearn

Sworn to before me this 27th day of February, 2007.

Notary Public for S.C.

My Commission Expires: 09/30/2012

MR. DENNIS:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.  One final procedural matter.  I'd note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Hearn meets the statutory requirements for this position regarding age, residence, and years of practice. 

Q.  Judge Hearn, just a few questions for you.  Why do you want to be a Supreme Court justice? 

A.  Well, I began my legal career as a law clerk to then, Associate Justice J.B. Ness on the Supreme Court.  And for the first time, I realized that I would really enjoy being a judge myself if that opportunity ever presented itself.  I have had the great honor and privilege of serving on the Court of Appeals for twelve years and as Chief Justice for eight, and I think it would be a wonderful way to end my career back where I started, with the Supreme Court. 

Q.  And, Judge Hearn, in your professional experience, though, and practice and as a judge, can you tell the Commission how that experience has prepared you to be a Supreme Court justice? 

A.  Well, there's certainly many different paths one can take to the Supreme Court and I would, by no means, imply that mine is the only one.  But I did begin my legal career, as I've said, as a law clerk for two years for a Justice.  I then was a trial lawyer for six years and I've tried a lot of cases in both Family Court and Circuit Court and I also handled a great many appeals.  After that, I was elected to the Family Court bench in 1986 and I was a trial judge for nine years.  I served as Chief Administrative Judge for eight of those nine years and then I was elected to the Court of Appeals.  So in the twelve years that I've been on the Court of Appeals, I've authored more than a thousand decisions, I've signed off on another 2,000, since we sit in panels of three.  I know this job, I know this work.  Except for the seven categories of cases that bypass the Court of Appeals and go directly to the Supreme Court, I think I'm very familiar with appellate work.  I've also been involved, since I was Chief Judge, with the Council of Chief Judges and I've had the benefit of many wonderful seminars that they conduct.  Just last year, for example, when I was president of that group, we were addressed by people such as John Roberts and Scalia.  

So I think I just have a well-rounded sort of background that suits me or prepares me for this position.  I'm also one of those kind of academic geeks that love reading and writing.  I went back to UVA as a judge and I spent two summers there receiving my LLM.  And I'm here to tell you, it's not easy to go back to law school, especially to UVA after you've been out for 20 years and after you've been a judge.  So that was a challenge, but I loved doing it.  And I did that to make me a better judge and I hope it did.  Also, this past semester, I taught a course in appellate advocacy at the Charleston School of Law.  And I really found that by teaching law students appellate advocacy, I learned a great deal myself and I put a lot of things into perspective.  So I think all those things have prepared me for this position. 

Q. Thank you, Judge Hearn.  

MR. DENNIS:  That's all I had initially for Judge Hearn.

CHAIRMAN RITCHIE:  Before we turn it over to the witnesses, let's go ahead and take up the Commission questions on any general comments or questions you may have for Judge Hearn.  Does anybody have any?  Well, given that, let's go ahead and go to the witnesses.  

MR. DENNIS:  I'd like to turn to the complaint by Ms. Jara Gobbi, initially.

CHAIRMAN RITCHIE:  Judge Hearn, if you wouldn't mind stepping aside and let Ms. Gobbi be heard.

JUDGE HEARN:  I'll just go sit over there.

CHAIRMAN RITCHIE:  Thank you.  Good afternoon, Ms. Gobbi.

MS. GOBBI:  Good afternoon.

CHAIRMAN RITCHIE:  Would you please raise your right hand.  Do you solemnly swear that the testimony you're going to give today will be the truth, the whole truth, and nothing but the truth, so help you God?

MS. GOBBI:  I do.

MR. DENNIS:  Mr. Chairman, as we briefly discussed this morning, Ms. Jara Gobbi has filed an affidavit against Judge Hearn.  In that affidavit, Ms. Gobbi alleges that Judge Hearn has shown, at least, the appearance of impropriety in her social relationship with a member of the bar, Mr. Richard Lovelace.  Ms. Gobbi alleges that Mr. Lovelace has received preferential treatment from the South Carolina Court of Appeals and lower trial courts as a result of his friendship with Judge Hearn, specifically as it relates to at least one of the approximately 36 matters Ms. Gobbi has pending before the South Carolina Court of Appeals.  
Would you say that I've adequately summarized the allegations contained in your complaint?

MS. GOBBI:  Yes.  

MR. DENNIS:  Would you like to add anything for the Commission's review at this time?  

MS. GOBBI:  As to the contents of the complaint?  

MR. DENNIS:  Yes, ma'am.

MS. GOBBI:  Well, I was very surprised when I learned Justice Hearn's close and personal relationship with Mr. Lovelace.  And I do -- in my opinion, it does create an appearance of impropriety.  They say it's lonely at the top and I can't think of any other profession where it's more applicable than being a judge.  And I don't envy anyone their job.  I wouldn't want to do it.  But I think as you go higher up in the Judiciary, the appearance of impropriety becomes much, much more serious.  On a Circuit Court level, you have rotating judges and things like that.  But when you get to the appellate level, you become part of a select group.  And, certainly, when you become the head of the Court of Appeals, it's time to have severed any relationships, you know, that are that close and personal in nature.  

CHAIRMAN RITCHIE:  Professor Freeman?

PROF. FREEMAN:  Are you saying that you're not allowed to have friends if you're on the Court of Appeals?  

MS. GOBBI:  Certainly no.  Now, wouldn't that be silly to say something like that?  

PROF. FREEMAN:  Are you aware that there is no evidence anywhere that Judge Hearn has signed any orders or opinions in any matter involving  Mr. Lovelace?  

MS. GOBBI:  I think the Judicial code is very clear and there has been a hot and heavy heated debate between the Judiciary around the country and the American Bar Association as to what creates the appearance of impropriety.  Now, if you were -- any of us would be just walking around the surrounding few blocks and ask any number of strangers, if you had litigation pending at the Court of Appeals and your adversaries had a close, personal relationship with the head judge, what chance do you think you'd have?  I think most of them would just probably -- you know, I mean, it's about the appearance of impropriety.  That doesn't mean a person can't have friends.  If Justice Hearn had gone down to the beach and married someone on the beach or something, you know what I mean?  As an official duty.  But it appears that she has a much more personal relationship than that with my adversary and I believe it's tainting the appellate process.  

PROF. FREEMAN:  Do you have any evidence that she's been involved in any of Mr. Lovelace's cases ever as a judge?  

MS. GOBBI:  I would have to go -- as I told Mr. Dennis yesterday, you know, I'm scrambling here financially for seven years because of what's been done, and I did not have time to go through the three rooms now of case files that I have.  

PROF. FREEMAN:  So you have no evidence; is that correct?

MS. GOBBI:  I believe that she has been involved in decisions, but I don't have any evidence.

PROF. FREEMAN:  Well, you don't have any evidence, right?

MS. GOBBI:  Not with me today, sir.  

PROF. FREEMAN:  Okay.  

CHAIRMAN RITCHIE:  Anyone out there have any questions?  Unless there's an objection, I'd offer the letter from the Court of Appeals' Clerk of Court stating for the record of Judge Hearn not having heard or signed off on any cases involving Mr. Lovelace or his clients.  It'll be placed in the record at this time.

MR. DENNIS:  I have nothing further for Ms. Gobbi.

CHAIRMAN RITCHIE:  Does anybody on the Commission have anything else?  The Senator from Georgetown?

SEN. CLEARY:  Yeah.  Ms. Gobbi, I appreciate it, but we have a letter from the South Carolina Court of Appeals and it basically says that, during the name searches and everything else, they confirmed that Ms. Hearn has signed no orders, no opinions, or heard any appeals or has any fingerprints or handprints even close to any of your cases.  And so --

MS. GOBBI:  To all 36, are you saying?  

SEN. CLEARY:  Yes, ma'am.

MS. GOBBI:  In all 36 cases, Justice Hearn has not issued any --

SEN. CLEARY:  She's not been involved and she has actually disqualified herself in listening to anything that involved Mr. Lovelace since she's been on the court.  

MS. GOBBI:  Well, like I said, I have not checked all the files, but it is my recollection that there have been things that Justice Hearn either stamped on there or whatever.  And, like I say, I would have to go through 36 case files and you can imagine, handling this litigation, how busy I am.  But the bottom line here is, we have the head of an organization who has a position to maintain the public trust, okay?  When you hear something like that, that one of the group -- because people don't think of the Court of Appeals as a judge or a group of individual judges.  And as Justice Hearn pointed out, we act in groups of three.  I believe she just testified to that.  So when you're talking about this close, cohesive group at an appellate level and along comes a litigant who's without the financial means to defend herself -- and I am the defendant in the majority of these lawsuits, by the way -- and not the financial ability to defend herself.  And, to me, that is not an option.  If I had known this, I would have moved all of this to Federal Court.  If I had known this seven years ago, that I was going to just be up against a brick wall constantly, not one thing has been decided in my favor in any lawsuit in any court for seven years.  The decisions are totally contrary to the law.  And I will be in the process of building a website now where I intend to put all of the cases so people can judge for themselves.  And I'll say one last thing because I've waited a while.  And I don't like to say never.  And I don't know you, personally, Justice Hearn.  I wish you the best of luck.  But I did feel I had a right to come and say this today because in South Carolina, this is the only forum that we citizens have to express our feelings about the Judiciary.  If I had my way, I would not have to come here today and make a public spectacle of myself.  I would just be able to go into the privacy of the voting booth and make my decision there as to whom I would like to see serve the people of the municipalities and the State of South Carolina.  And, as I said, I don't like to say never, but I do believe this will be the last time I appear before you.  I think it's my fifth time now.  I am in the process of forming a non-profit citizens' lobby group and we are going to begin to lobby to have the Judiciary elected by public vote in South Carolina.  We'll be supporting Senator Ford's Bill.  

CHAIRMAN RITCHIE:  Representative Smith?

REP. F. SMITH:  The only thing is, Ms. Gobbi, you know, my concern is, on the other end, citizens trying to intimidate the Judiciary when they don't receive what they want to receive during the litigation process.  I imagine you wouldn't want citizens trying to intimidate by unfounded allegations in the Commission here, slandering our judges when there are no founded allegations that they've done anything wrong.

MS. GOBBI:  Oh, I apologize.  I certainly wouldn't want to give anybody that impression.  I speak to dozens of people around the state all the time.  I recently ran for Senate over District 33.  People are fed up with this.  They feel intimidated.  They think I'm brave as hell to come up here five times.  People can't believe I keep coming up here.  They say, you're going to Columbia again?  And I say, oh, yeah.  But the next time that you see me in Columbia, I will be lobbying.  And it's not the citizens coming here that are being intimidated.  People are afraid to come here and testify.  They're afraid they won't win half their -- they're afraid they'll be whacked off by other judges if they spoke up.  What's intimidating is for a citizen to have to come here.

CHAIRMAN RITCHIE:  Thank you, Ms. Gobbi.  The Senator from Charleston?

SEN. FORD:  Yeah.  I think you deserve justice.  Let me ask you a question.  You wasn't impressed with the summary when it was talking about Judge Hearn and the fact that she was involved with 2,000 cases and you're the only person that's complaining against her?  That's not impressive?  

MS. GOBBI:  I think that it absolutely -- as a professional woman, it absolutely breaks my heart, because I think Kaye Hearn is an outstanding role model for women.  And I was crushed when I saw that in the newspaper when I saw that wedding announcement.  It was the furthest thing from my mind.  And I would like to be able to come here and say wonderful things about another professional woman.  It bothers me to come here and say these things, but I think it needs to be put in the public record.  We need to think about our responsibilities, you know.  We have to think about our professional appearance to other people when we're in a position where we hold the public trust.  

SEN. FORD:  But even if we had a popular election with judges, if she campaigned on the record of 2,000 cases and just one complaint, I mean, she would win by a landslide.  

MS. GOBBI:  Well, we'll never know, will we?

SEN. FORD:  Well, but --

MS. GOBBI:  I wouldn't project that, not from what I'm hearing around the state.  Now, I've given this a lot of thought.  As you all know, I have seven years of my life.  These are supposed to be my golden years.  But there's nothing golden about having everything you've ever worked for stolen from you and having your credit ruined and being involved in massive litigation.

SEN. FORD:  But that --

MS. GOBBI:  Now, I have seven years invested already.  

SEN. FORD:  We're not blaming her for that, right?

MS. GOBBI:  Blaming her for what?

SEN. FORD:  The seven years that you're talking about.  

MS. GOBBI:  Well, I'm beginning to wonder.  How come I haven't prevailed on anything?  I mean, you know, I've been studying -- you know, I'd like to show y'all some of my briefs.  You know, I've researched the case law, the statutes.  The Court of Appeals is ruling against their own opinions sometimes in my case.  So am I saying that Kaye Hearn could be elected on her record?  I'd like to find out.  I'd like to find out just what judges the people would like.  

SEN. FORD:  But she's one of the few judges that I -- I mean, every report I got on her is that she is a great human being and a great judge.  

MS. GOBBI:  And that's what I thought, too, till I saw that in the paper.  Now I have questions, now I have doubts, now I have the appearance of impropriety.  

SEN. FORD:  I'm confused when you say in the paper.  What paper?  What are you talking about?

MS. GOBBI:  There was a wedding announcement in the Sun News.  

SEN. FORD:  And what did that have to do with your case?

MS. GOBBI:  It said that Justice Hearn flew to the state of Washington to officiate and attend the wedding of Richard Lovelace's son.

SEN. FORD:  Okay.  So what's that got to do with your case?

MS. GOBBI:  I guess you don't understand the judges' mandate for the appearance of impropriety.

SEN. FORD:  Well, I don't know the case.  I don't know your case.  

MS. GOBBI:  All right.  But there is a judicial mandate.  It's pretty much nationwide.

SEN. FORD:  I understand that.  I'm talking about your case.  What has that got to do with your case?

MS. GOBBI:  It makes it look as if someone is prejudicial to you because of their relationship with someone else.  It gives that appearance.

CHAIRMAN RITCHIE:  Thank you, Ms. Gobbi.

MS. GOBBI:  Thank you.

CHAIRMAN RITCHIE:  Anybody have anything else?  Judge Hearn, would you like to respond to that, please?

JUDGE HEARN:  Would you like me to go back?

CHAIRMAN RITCHIE:  Yes, ma'am.

JUDGE HEARN:  Well, I'm very sorry that Ms. Gobbi is disappointed in the judicial system.  As a lawyer and a judge, I like people to have confidence and trust in our system.  I believe this is my eighth screening and this is the first time I've ever had a complaint.  She is absolutely correct, though, that I did officiate at the wedding of Richard Lovelace's son.  The Lovelaces are our dear friends and have been since we moved to Conway.  They are Godparents of our only child, and I have never heard Richard Lovelace's cases because of that.  And I didn't and I still don't see any problem with me officiating at a wedding of dear friends who are like family to me.  So I don't know what to say beyond that.  I have had no involvement at all in any case concerning Ms. Gobbi and Mr. Lovelace.  In fact, until this case was filed, I had no knowledge that Mr. Lovelace was on the other side of any of her lawsuits.  I am familiar with Ms. Gobbi because she has so much litigation in our court.  I'm familiar with her name.  I don't know her personally at all and I have never received any letter or complaint from her about anything I've done that I know of.  This is a little bit of a surprise to me.  

CHAIRMAN RITCHIE:  Senator from Charleston?

SEN. FORD:  Judge Hearn, she's saying a relationship.  Even though you're not involved with the case personally, the fact that you're on a three-judge panel, that you're able to influence the other two judges about her case.  Why don't you answer her on that?  

JUDGE HEARN:  I haven't even sat on a panel involving her case.  In fact, because she has so many cases at the Court of Appeals, we impaneled her own special panel to deal with all of her litigation, and I'm not -- I have never been on that panel.  Because she was from Horry County, we felt it might be better that I not be a member of the panel, simply because my satellite office is in the Horry County Courthouse and, many times, I'm the only one in that office and we didn't want her to be coming in and trying to talk with me about her cases.  So I really have had no involvement.

SEN. FORD:  And you would never use your influence to influence other judges on her case?  

JUDGE HEARN:  Absolutely not.  

SEN. FORD:  Why don't you explain that to her.  Because, you know, I like both of you all.  

JUDGE HEARN:  Well, I think if she knew me better, she wouldn't think that I would ever do such a thing.  It's just part of who I am.

SEN. FORD:  But I don't like the fans she have.  You know, she is in support of my legislation, which is great, but I don't think she should have fans.

CHAIRMAN RITCHIE:  I still think she's going to like the legislation.  Your Honor, thank you, very much.

MS. GOBBI:  Excuse me, please.  Could I ask Judge Hearn a question?

CHAIRMAN RITCHIE:  You can direct your questions to counsel.

MS. GOBBI:  Judge Hearn just mentioned something about a special panel had been appointed to handle my stuff.  Shouldn't I be told these things?  I have no knowledge of this.  

MR. DENNIS:  Mr. Chairman, I have no knowledge of that, either.

CHAIRMAN RITCHIE:  I would suggest that you make your inquiries to the court personnel and let the court channel to the handling of your cases.

MS. GOBBI:  Thank you.  

CHAIRMAN RITCHIE:  Does anyone else have any other questions for Judge Hearn?  Your Honor, I think there's one other matter we need to take up, so if you would --

MR. DENNIS:  Let's take Mr. Driggers first.  Again, Mr. Chairman, we discussed this earlier.  Mr. Marion Driggers has also filed an affidavit against Judge Hearn.  In that affidavit, Mr. Driggers alleges that Judge Hearn lacks the ability to correctly interpret the laws of South Carolina, or in the alternative, is motivated by other interests.  The affidavit arises from a case of Nexsen versus Haddock, et al, of which Mr. Driggers was a civil defendant.  Mr. Driggers was the recipient of a sub-lease on a piece of property, and it was subsequently sold to Mr. Nexsen.  Mr. Nexsen cancelled the existing subleases on the property.  Judge Thomas Cooper ruled at trial that the subleases were void pursuant to South Carolina law 27-35-cc.  The case is appealed to the South Carolina Court of Appeals.  A three-judge panel consisting of Judge Hearn, Judge Huff, and Judge Cureton ruled unanimously to affirm Judge Cooper's ruling.  The case was not appealed to the South Carolina Supreme Court.  Mr. Driggers, does that adequately summarize --

CHAIRMAN RITCHIE:  I need to swear you in.

MR. DENNIS:  I'm sorry.  I apologize, Mr. Chairman.

CHAIRMAN RITCHIE:  That's okay.  Mr. Driggers, do you solemnly swear that the testimony that you're going to give this afternoon is the truth, the whole truth, and nothing but the truth, so help you God?

MR. DRIGGERS:  I certainly do.

CHAIRMAN RITCHIE:  Proceed.

MR. DENNIS:  Mr. Driggers, does the whole narrative that I've just read adequately summarize the allegations that --

MR. DRIGGERS:  Basically.  Basically.

MR. DENNIS:  Is there anything that you'd like to add for the Commission's consideration?  

MR. DRIGGERS:  Not really.  I just want to make sure they got all the paperwork from -- that I sent in.  Do all of you have a copy of everything?

MR. DENNIS:  Yes, sir.  Everything that we've received has been copied and put --

MR. DRIGGERS:  All the members have one?

MR. DENNIS:  Each member, yes, sir.

CHAIRMAN RITCHIE:  Mr. Driggers, this is the same case that you've appeared before us on in regard to when we were screening Judges Huff and Cureton; is that correct?

MR. DRIGGERS:  That's absolutely correct.

CHAIRMAN RITCHIE:  And Judge Hearn happened to be the third member of that same panel --

MR. DRIGGERS:  She happens to be the third member and I didn't want to leave her out.  My concern is that I don't really think that Judge Hearn, if she reads a lease -- I know all of you have a copy of the lease and it says that you can do as desired, okay?   She takes this section of the code 27-35-60 and uses part of it to go along and uphold the ruling.  But now the way I read it, and maybe some of y'all can correct me on it, a sublease by a tenant without written consent of the landlord is a nullity insofar as the rights of the landlord, a concern, except that rent collected by a tenant from a subtenant shall be deemed to be held in trust by the tenant for the benefit of the landlord until the payment of the landlord's claim for a sublease shall be deemed the landlord and subleases the tenant under him and provisions of Chapter 33 through 37 shall take effect, other than sections, whatever.  And then it goes on, shall apply to sublessor and sublessee.  And I think if she would have taken the whole context of that statute/law, that she would not have ruled, or any of the rest of them would have ruled like they did.  Because I have researched it and what that means, basically, is the landlord's rights is only protected by money coming in.  It's not protected from sublease.  And I would like for her to elaborate what she meant -- I mean, why she just took the first part of it.  Would that mean, if I had something -- I got a letter here from the original leasor --

REP. F. SMITH:  Mr. Chairman, I just wanted to say, I'm not sitting here as the appellate court and I can't make a ruling one way or the other.  My responsibility, sir, is to talk about her qualifications.

MR. DRIGGERS:  Right.

REP. F. SMITH:  Do you have anything in that regard?  

MR. DRIGGERS:  That's what I -- I feel like if she didn't interpret the law correctly, that's got something to do with the qualifications.

SEN. FORD:  But that means the other two judges didn't either.

MR. DRIGGERS:  That's true.  I'm not saying those judges knew what they were doing either.

MR. SELLERS:  If all three of them had ruled in your favor, you wouldn't be here, right?

MR. DRIGGERS:  Absolutely not.

SEN. FORD:  But can I ask my question?

MR. DRIGGERS:  Yeah.

SEN. FORD:  There was 2,000 cases that -- in twelve years, 2,000 cases.  You're not impressed by that?

MR. DRIGGERS:  That didn't affect me one bit.

CHAIRMAN RITCHIE:  Professor Freeman?

PROF. FREEMAN:  I just wanted to say this.  You said that you want to hear from her an explanation of how she interpreted this statute?

MR. DRIGGERS:  Right.

PROF. FREEMAN:  Okay.  I don't want to hear that.  We're not here to hear that.  And if this is going to become an organization that's going to let litigants come in and put judges down to grill them about why the judge ruled and what this means in an order, that's going to be a perversion of this system and that would be a waste of our time.  

MR. DRIGGERS:  Why are we here, then?

CHAIRMAN RITCHIE:  Mr. Driggers, we understand, from your previous appearances and your appearance today, that you are unhappy with the result that you had in the Appellate Court.

MR. DRIGGERS:  Right.

CHAIRMAN RITCHIE:  But we're not here to retry the case --

MR. DRIGGERS:  No, sir.  I don't expect that.

CHAIRMAN RITCHIE:  -- or to make a determination on why a particular panel ruled in a particular way.  What we're here to determine is if you have any evidence to determine whether or not she is unfit for the bench, not whether or not she ruled for you or against you.

MR. DRIGGERS:  I've got this statute.  You know, that's just like with the Executive Session we had this morning.  The state law said that I have within 48 hours to file my complaint.  There was a regulation through the -- here, y'all had the Executive Session.  There was a regulation that says I had eleven or twelve days I had to file.  But I feel like state law should rule.  This is state law and it goes on to tell about subleases, subtenants, and all.

CHAIRMAN RITCHIE:  I understand.  So, in essence, as to her fitness for the bench, you don't have any evidence other than the --

MR. DRIGGERS:  Other than she can't read the law.  

CHAIRMAN RITCHIE:  Other than the opinion that was rendered by the Court?

MR. DRIGGERS:  Right.

MR. DENNIS:  I think that's all we have.

SEN. FORD:  Did you appeal to the Supreme Court?  

MR. DRIGGERS:  We did.  I did a fight to get there, but I did get there.  Not the Supreme Court, the Appeals Court.  

SEN. FORD:  That's her, the Appeals Court.

MR. DRIGGERS:  Yes.  She's Appeal --

SEN. FORD:  Did you appeal her decision?

MR. DRIGGERS:  No, sir.  I figured out I was going against a stacked deck, so I didn't even try it.  I can't even get a lawyer.  I'm blackballed.  

SEN. FORD:  But just for the record, 2,000 cases and, basically, you're the only complainant?  I mean, that's not impressive to you?

MR. DRIGGERS:  Not to me.  Not at all.  My case is all that counts to me.

CHAIRMAN RITCHIE:  Thank you, Mr. Driggers.  And, Judge Hearn, do you have anything you'd like to offer or reply?

JUDGE HEARN:  I would be more than happy to answer any questions that you all may have about it.  I pretty much agree with Professor Freeman, but it doesn't serve a purpose for me to try to justify the decision other than to say, we were following the statute, the plain language of the statute.

CHAIRMAN RITCHIE:  Any questions?  Counsel has a few more things for you.

MR. DENNIS:  I just have a few housekeeping issues for you, Judge Hearn. 

Q.  Have you sought or received a pledge from any legislator prior to this date? 

A.  No. 

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening? 

A.  No. 

Q.  Have you asked any third-parties to contact the Members of the General Assembly on your behalf? 

A.  I have not. 

Q.  Have you contacted any members of this Commission? 

A.  I have not.  But I know many members of this Commission, that I have seen them in social settings and I've felt awkward, and I suppose they may have, too.  And I've spoken and walked away, and that's pretty much the extent of it. 

Q.  Judge Hearn, do you understand the 48-hour rule? 

A.  I do. 

Q.  Would you mind just stating it in your own words? 

A.  Well, my understanding of the way it will apply to this election is that this body will release its written report on Thursday, which I believe is May 3rd.  Because it's on a Thursday and we have the weekend that intervenes, it will be on Tuesday, May 8th, that we may be able to seek commitments.  But my understanding of the 48-hour rule is that there can be no commitments sought until the expiration of 48 hours from release of the report.

MR. DENNIS:  Mr. Chairman, I would note that the Pee Dee Citizens Committee reported that it recommended Judge Hearn without reservation.  And, Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record.

CHAIRMAN RITCHIE:  Without objection, it will be done at this time.  

MR. DENNIS:  I would note just for the record that any concerns raised during the investigation were incorporated into the questioning of this candidate today.  And, Mr. Chairman, I have no further questions at this time.

CHAIRMAN RITCHIE:  Thank you.  The Senator from Charleston?

SEN. FORD:  Just for the record, Judge, if we had a popular election and I lived in a place where you lived, you would get my full-hearted support.

JUDGE HEARN:  Well, sir, if I lived in your district, you'd get mine, as well.

CHAIRMAN RITCHIE:  Does anyone have anything else for Judge Hearn?  Your Honor, as you know, that concludes this portion of the process.  The record will remain open until the time the report is published and you may be called back, if the need arises.  You are aware of the 48-hour rule, you've been through this process before.  I appreciate your respect in our rule and those who have been your supporters.  I thank you for your service and for offering for this seat and I wish you and your family all the best on your way home.

JUDGE HEARN:  Thank you, very much.

CHAIRMAN RITCHIE:  Thank you.  We're going to take a few minutes' recess and an Executive Session, as well.  And staff has to change out our books for the next round.

(Recess from 3:00 p.m. to 3:24 p.m.)

(Executive Session)

- - - - - - - -

3:24 p.m.

CHAIRMAN RITCHIE:  We are back on the record.  We have to find up to three qualified and nominated to go forward to the General Assembly for consideration.

PROF. FREEMAN:  I move we find them all qualified.  

CHAIRMAN RITCHIE:  There's a motion that we find them all qualified.

SEN. CLEARY:  Second.

CHAIRMAN RITCHIE:  All in favor, say aye.

(Response)

CHAIRMAN RITCHIE:  Okay.  Now, the question before you is, which three will be found qualified and nominated, and I'll just go down the list and we'll tally the vote for up to three of the eight candidates.  And if you would vote by raising your right hand and let staff make the counts.  All those in favor of finding the Honorable Donald W. Beatty qualified and nominated, please raise your right hand.  

(Count)

CHAIRMAN RITCHIE:  All those in favor of finding the Honorable John C. Few qualified and nominated, please raise your hand.  

(Count)

CHAIRMAN RITCHIE:  All those in favor of finding the Honorable Kenneth G. Goode qualified and nominated, please raise your right hand.  

(Count)

CHAIRMAN RITCHIE:  We have one.  All those in favor of the Honorable Diane S. Goodstein qualified and nominated, please raise your right hand.

(Count)

CHAIRMAN RITCHIE:  All those in favor of --

REP. D. SMITH:  How many was that?

PROF. FREEMAN:  Three.

MS. SHULER:  Three.

CHAIRMAN RITCHIE:  All those in favor of the Honorable J. Mark Hayes, II qualified and nominated, raise your right hand.

(Count)

MS. SHULER:  Five.

CHAIRMAN RITCHIE:  All those in favor of finding the Honorable Kaye G. Hearn qualified and nominated, raise your right hand.

(Count)

MS. SHULER:  Six.

CHAIRMAN RITCHIE:  All those in favor of the Honorable A. Eugene Morehead, III qualified and nominated, please raise your right hand.

(Count)

MS. SHULER:  Two.

CHAIRMAN RITCHIE:  And all those in favor of the Honorable H. Bruce Williams qualified and nominated, please raise your right hand.

(Count)

MS. SHULER:  That's four.

REP. D. SMITH:  We only have two that we've found qualified and nominated.  

PROF. FREEMAN:  That's the way I read it, too.

REP. D. SMITH:  We've got to re-vote.  Now, those two are in.  

CHAIRMAN RITCHIE:  Okay.  Six left.  You're entitled to vote for one of the six.  So, now, we're down to Few, Goode, Goodstein, Hayes, Morehead, Williams, and you're entitled to vote for one.

SEN. FORD:  How many did Mr. Williams get the first time?

CHAIRMAN RITCHIE:  Four.

SEN. FORD:  Four?  Okay.  

CHAIRMAN RITCHIE:  Do you want us to read out who got what?  Would that help you?

SEN. FORD:  Yeah.

MS. SHULER:  Hayes got five, Bruce Williams had four, Diane Goodstein had three, Judge Morehead had two, Judge Goode had one, and John Few had zero.

CHAIRMAN RITCHIE:  All right.  I'm going to go back down and begin alphabetically, or the way they are on the list.  So the first one would be Judge Few qualified and nominated, raise your right hand.

(Count)

CHAIRMAN RITCHIE:  Judge Goode qualified and nominated?

(Count)

CHAIRMAN RITCHIE:  Diane Goodstein, qualified and nominated?

(Count)

CHAIRMAN RITCHIE:  Judge Hayes qualified and nominated?

(Count)

CHAIRMAN RITCHIE:  Judge Morehead qualified and nominated?

(Count)

CHAIRMAN RITCHIE:  And Judge Williams qualified and nominated?

(Count)

CHAIRMAN RITCHIE:  Have we met the statutory threshold?  So those that have been found qualified and nominated are Beatty, Hearn, and Williams.  All right.  Thank you all, very much.  Are you ready to keep going?  Does anybody need a break?  The next round is the Court of Appeals.  You have fresh books in front of you.  Hold onto your ballots and I think you should all have the other data that came from earlier books.

SEN. FORD:  Mr. Chairman, on the Court of Appeals, if we screen the candidates from last year, do we still need to screen them again?

CHAIRMAN RITCHIE:  Yes.  

MS. SHULER:  I will make a comment for the record.  If they tested in the last screening round for the Court of Appeals, they do not take it again.

REP. F. SMITH:  Let me ask this question.  If we change the test based on their recommendations, do they have to take the test?  Are they going to come to us and say, well, you know, we've got some problems with these tests, so, you know --

SEN. FORD:  When we vote on the Court of Appeals, are we going to vote after we screen all these candidates in both?

CHAIRMAN RITCHIE:  Yes.

SEN. FORD:  So we're talking about what, maybe ten o'clock tonight?

CHAIRMAN RITCHIE:  I don't think these are going to be nearly as long as the earlier ones.  

REP. D. SMITH:  What is the plan?

CHAIRMAN RITCHIE:  I think the working plan is to do the Court of Appeals, the Circuit Court, and I think we'll wrap up by that time --

SEN. FORD:  What time?

CHAIRMAN RITCHIE:  Depending on how long this takes, obviously.

SEN. FORD:  But we can't have a time certain?  At seven o'clock, I'm beat, man.

CHAIRMAN RITCHIE:  We'll do it tonight.  

- - - - - - - -

HONORABLE ROBERT S. ARMSTRONG at 3:31 p.m.

CHAIRMAN RITCHIE:  Before you all is the Honorable Robert S. Armstrong.  He is offering for the Court of Appeals, Seat 7.  Judge Armstrong, would you please raise your right hand.  Will the testimony you offer this afternoon be the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE ARMSTRONG:  It will be.

CHAIRMAN RITCHIE:  I appreciate you coming down this afternoon.  Have you had the opportunity to review your personal data questionnaire?

JUDGE ARMSTRONG:  Yes, sir.

CHAIRMAN RITCHIE:  Is it accurate?

JUDGE ARMSTRONG:  Yes, sir.

CHAIRMAN RITCHIE:  Does it require any updating or modifications?

JUDGE ARMSTRONG:  No, sir.

CHAIRMAN RITCHIE:  Do you object to our making that a part of the summary of your sworn testimony today?  

JUDGE ARMSTRONG:  No objections.  

CHAIRMAN RITCHIE:  It will be done so at this point in the transcript.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Judge, Court of Appeals, Seat 7



NAME:


Mr. Robert S. Armstrong


BUSINESS ADDRESS:
Post Office Box 1124, Beaufort, SC  29901


TELEPHONE NUMBER:
(office):  843 470 5273

2.
Date of Birth: 1956


Place of Birth: Laurens, SC

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years?
 Yes.

5.
Family Status:  Divorced.  I have been divorced twice.  I was the moving party when I was divorced in Hampton, SC on September 16, 1990 on the ground of living separate and apart for more than one year without cohabitation.  My ex-wife, Becky, was the moving party when we were granted a divorce in Savannah, Georgia on May 21, 1997 on the ground of irreconcilable differences.  I have two step-children.  

6.
Have you served in the military?  I have not served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina, 1974 – 1978, B.A.


University of South Carolina, 1979 – 1982, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1982

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


USC Karate Club, 1975 – 1978;


Pi Kappa Alpha Fraternity, 1975 -1978.

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


(a)
Annual Judicial Conference

August 2001 - 2006;


(b)
Annual Family Court Judges 



Conference




April/May 2001 -2006;


(c)
South Carolina Bar Midyear 



Conference




January 2001 – 2006;


(d)
Bench/Bar Family Law Seminar

December 2001 – 2006;


(e)
South Carolina Trial Lawyers Annual



Convention




August 2001 - 2006;


(f)
National Judicial College


April 22, 2003 – April 25, 2003.

11. Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  
(a)
October, 1998, Solicitors Convention – I spoke on issues regarding juvenile crime.


(b)
November, 1998, Bench/Bar CLE – I gave a presentation on issues in juvenile cases.


(c)
October, 2001, Solicitors Convention – I spoke on issues related to competency.


(d)
December, 2001, South Carolina Bar/CLE – I spoke on family court cases that arose during the year.


(e)
October, 2002, Solicitors Convention – My topics were guilty pleas and miscellaneous topics from the judicial perspective.


(f)
January, 2003, Guardian ad Litem Certification Training – This was a two day training session for certification under the new GAL statute.  My topics were the hearsay rule and rules of evidence.


(g)
August, 2004, Annual Judicial Conference – I was on a panel that discussed issues of professional responsibility and the new oath for lawyers and judges.


(h)
August, 2005, South Carolina Trial Lawyers Convention – I was part of a panel that discussed current issues in family law.


(i)
October, 2005, Solicitors Convention – My topic was issues that could arise when dealing with the press during juvenile trials.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

“Up From the Lowcountry, Who is this New Kid on the Block?”, Fall Issue, 1993, South Carolina Trial Lawyers Bulletin.  This was an article on the Honorable William T. Howell after his election as Chief Judge of the Court of Appeals.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Bar, 1982


United States District Court, 1992

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

(a) Law Clerk, the Honorable William T. Howell, 1982 – 1983;

(b) Public Defender for Allendale, Hampton, and Jasper Counties, 1983 1985;

(c) Assistant Solicitor, 14th Judicial Circuit, 1985 – 1990;

(d) Deputy Solicitor, 14th Judicial Circuit, 1990 – 1995;

(e) Private Practice, 1995 -1998, Sole practitioner with primary emphasis on family, criminal, and personal injury cases.

15. What is your rating in Martindale-Hubbell?  BV

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
0;


(b)
state:

100%.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

15;


(b)
criminal:
65;


(c)
domestic:
20.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

75;


(b)
non-jury:
25.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I was sole counsel in all of my cases except for 10 death penalty cases that I prosecuted as co-counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant. 


(a)
Hughes v. Hughes, 95-DR-18-1522; 95DR-18-1526.

I represented the wife in a divorce action in Dorchester County.  Issues involved adultery, physical cruelty, and custody;


(b)
Broxton v. Broxton, 95-DR-25-333.

I represented the wife in a divorce action in Hampton County.  She was granted a divorce on the ground of adultery;


(c)
Rivers v. Boyd, 96-CP-27-95.



This was an action to quiet title to land in Jasper County;


(d)
State v. McConnell, 449 S.E.2d 778 (Ct. App. 1994).

I was appointed special prosecutor in Dorchester County.  The defendant was convicted of reckless homicide;


(e)
State v. Anderson, 91-GS-07-413; 91-GS-07-414.

This case involved the prosecution of a defendant accused of sexually assaulting and kidnapping a deputy’s wife.  He was convicted.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter. 


(a)
Jasper County Department of Social Services v. William Bostic and Jackie Bostic; In Re:  Jack and Daniel Bostic, Juveniles under the age of seventeen; Ex Parte:  Darrell Thomas Johnson, Jr.
I represented the respondent, Jasper County DSS.  The Supreme Court affirmed the lower court in Memorandum Opinion, Number 92-MO-181, filed July 6, 1992.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)


(b)


(c)


(d)


(e)

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

I was elected to Seat 3, The Family Court, 14th Judicial Circuit, on May 8, 1998 and have served continually since.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Beauchamp v. Beauchamp, 2000 UP-612;


(b)
Bakala v. Bakala, 576 S.E.2d 156 (2003);


(c)
Brown v. Malloy, 546 S.E.2d 195 (Ct. App. 2001);


(d)
Arnal v. Arnal, 609 S.E.2d 821 (Ct. App. 2005); Supreme Court, Opinion Number 26215, filed October 23, 2006;


(e)
Marquez v. Caudill, et.al., 2004-DR-26-347.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


Assistant Solicitor, 14th Judicial Circuit, appointed 1985 -1990;


Deputy Solicitor, 14th Judicial Circuit, appointed 1990 – 1995;


I have filed all reports when required by law.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

Yes.  I ran unsuccessfully for At-Large Seats on the Circuit Court in February 1994, February 1996, and May 1996.  I also ran for the Court of Appeals in 2004.  I was found qualified, but not nominated.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. 
 None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
Beaufort County Bar.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Former member of the University Club; 

(b)
Former member of the Hampton County Country Club.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


(a)
Member, the Chief Justice’s Commission on the Profession;


(b)
Member, South Carolina Family Court Advisory Council;


(c)
Current Secretary/Treasurer, South Carolina Family Court Judges Association;


(d)
Chairman, Executive Committee, South Carolina Family Court Judges Association, June 2005 – June 2006.

49.
References:


(a)
Vanessa P. Bryan



Post Office Box 1549



Beaufort, SC  29901



843 470 5272


(b)
Charles A. Laffitte, Jr.



Post Office Box 158



Hampton, SC  29924



803 943 2671


(c)
Paul H. Infinger



Post Office Box 1537



Beaufort, SC  29901



843 521 5015


(d)
Virgin Johnson, Jr. 



Post Office Box 2107



Orangeburg, SC  29116

(e) Gerald C. Smoak, Sr.

4462 Downing Place

Mount Pleasant, SC  29466

843 216 3250

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/ Robert S. Armstrong

Date: 2/23/07

Judge Armstrong, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on nine evaluative criteria and has included a survey of the bench and bar, a thorough 

study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and checks for economic conflicts of interest.  We have received no affidavits in opposition to your election and there are no witnesses here to testify today.  Do you have a brief opening statement before we turn you over to counsel for questioning?

JUDGE ARMSTRONG:  No, sir.

CHAIRMAN RITCHIE:  Thank you, so much.  And I appreciate your patience in this process.  I know we're running a little late and we would appreciate your concise testimony, as well.

MS. GOLDSMITH:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Robert S. Armstrong provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with that statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  And I would also ask that the statement be entered into the public record at this time.

CHAIRMAN RITCHIE:  Without objection, it will be done so at this point.

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:

Robert S. Armstrong

Address:

Seabrook, SC

Work Telephone:
843 470 5273

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I do not engage in ex parte communications.  In the Family Court we are required to consider granting ex parte orders in emergency situations.  This is the only circumstance to justify this type of communication.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I treat lawyer-legislators the same as any one else making an appearance in my court.  To date, I have not had a motion to recuse myself under such circumstances.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would probably grant the motion to avoid the appearance of any impropriety.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts from anybody that has made, or will make, an appearance in my courtroom.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report any violation of the Judicial Canons.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?  I would study the briefs, case law, and transcript or record.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I firmly believe that the Legislature should make the laws, not the courts.  The court should insure that the legislative intent is sustained by its rulings.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I am a member of the Chief Justice’s Commission on the Profession.  I have served on the sub-committee that drafted the Judge’s Oath.  I was reappointed to another term on the Commission so I hope to continue to participate in making the legal system better.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?  No.  I have outside interests that help me deal with the pressures of being a judge.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


Member, the Chief Justice’s Commission on the Profession;


Member, the Family Court Advisory Council.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

I would be guided by the ordinary and popular meaning of the words used.  If the “historical evidence” is established case law, I would give greater weight to this established precedent.

b)
The use and value of an agency’s interpretation of the Constitution:

I would place the least weight on this area since the agency might not have analyzed the Constitution as required by our case law.

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

This may be useful if it aids the court in determining the ordinary and popular meaning of words used.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


I believe that all grants of authority to local government are derived from the Constitution and enabling legislation.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?  I believe that a judge should be fair, courteous, and show respect to all those that appear in court.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?  These rules apply wherever you are.

25.
Would there be a role for sternness or anger in meetings with attorneys?  No.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Robert S. Armstrong

Sworn to before me this 23rd day of February, 2007.

Notary Public for S.C.

My Commission Expires: 10/26/09

MS. GOLDSMITH:  Judge Armstrong's personal life experiences statement is also included in your notebook.  One final procedural matter, I'd note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, that Judge Armstrong meets the statutory requirements for this position regarding age, residence, and years of practice. 

Q.  Judge Armstrong, why do you want to now move from the Family Court bench to the Court of Appeals? 

A.  This November, I've been a member of the bar for 25 years and during that time, I've been a Circuit judge's law clerk, I've been a public defender, I've been a prosecutor, I've been a sole practitioner, and now I'm a Family Court judge for almost nine years.  I would like to take that experience and apply it to the many different type cases that the Court of Appeals hears.  I've developed a deep appreciation for the law and I think my background in all those different areas would help me deal with all the different types of cases that the Court of Appeals hears, and that's why I'd like to be there. 

Q.  Regarding your experience, and you've just basically said that, is there anything else that you think in terms of your legal and professional experience you can provide to the Commission that would help them understand why you would be an effective Appellate Court judge? 

A.  Well, I really did try to cover it in that first response because I know y'all have been real busy today and you've heard a lot from a lot of people.  So, you know, I just believe my background is what makes me stand out, is that I have heard all kind of different issues throughout my career.  And I've probably heard more than anybody else, just being a sole practitioner in Ridgeland, being a country lawyer there.  If it walked in the door, I had to take it, so I had to get up to speed fast on some issues. 

Q.  What do you think is the appropriate demeanor for a judge? 

A.  Well, I think the judge's oath sets the appropriate standard of civility, fairness, and respect for everyone that enters a courtroom.  I was fortunate that our Citizens Committee, or that your Citizens Committee gave me a superior and outstanding rating in that area, so, hopefully, I've met that standard.  But that's what I aspire to. 

Q.  One last question before I move to housekeeping issues.  Can you also tell the members of the Commission your policy on recusing yourself when a lawyer with whom you have a personal relationship appears before you? 

A.  I would never hear a case that involved a lawyer that I had any kind of personal relationship with.  It just doesn't happen.  I always try to avoid any appearance of impropriety. 

Q.  Thank you, Judge Armstrong.  Have you sought or received the pledge of any legislator prior to this date? 

A.  No. 

Q.  Have you sought or have you been offered conditional pledges of support of any legislator pending the outcome of this proceeding? 

A.  No. 

Q.  Have you asked any third-parties to contact Members of the General Assembly on your behalf? 

A.  No. 

Q.  Have you contacted any members of the Commission? 

A.  No. 

Q.  Could you explain your understanding of the 48-hour rule? 

A.  Until the expiration of 48 hours, you can't ask anything from any legislator.

MS. GOLDSMITH:  I would note that the Lowcountry Citizens Committee reported that Judge Armstrong is very eminently qualified and is a most highly regarded candidate who would honorably serve on the Court of Appeals.  I would also note that this candidate was just screened for reelection this past fall, so there really are no other issues or concerns to bring before the Commission.  Mr. Chairman, without objection, I would ask that the Lowcountry Citizens Committee report be entered into the record at this time.

MR. CHAIRMAN:  Without objection.  

MS. GOLDSMITH:  I would note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questions of the candidate today.  Mr. Chairman, I have no further questions.  

CHAIRMAN RITCHIE:  Thank you.  Any questions from any members of the Commission?  I'll just ask one.  What makes a Family Court judge a stronger candidate than a Circuit Court judge for an Appellate Court seat?

JUDGE ARMSTRONG:  I mean, I think it's probably apples and oranges.  The Circuit Court judge, you know, doesn't hear the Family Court issues that we hear on a daily basis, which I believe takes up a great deal of what the Court of Appeals hear.  Vice versa, we don't have the wide variety of the civil cases that he or she might hear.  So I think, you know, both of us have a little bit of learning to do, you know, to get up to speed on some issues we don't deal with on a daily basis.

CHAIRMAN RITCHIE:  Thank you, very much, your Honor.  This concludes this part of the process; however, as you know, the record will remain open until the report is published and you would remain under oath in coming back, if the need arose.  I appreciate your articulation of the 48-hour rule and I would appreciate your advising your supporters, should you be screened out, of the requirements of that rule so they don't inadvertently put you in a bad position.  And I appreciate your service to the state and on the Family Court bench and appreciate your offering for further service to this state, and I wish you a safe travel home.  

JUDGE ARMSTRONG:  Thank you, very much.

CHAIRMAN RITCHIE:  Thank you.

- - - - - - - -

HONORABLE TIMOTHY L. BROWN at 3:40 p.m.

CHAIRMAN RITCHIE:  Welcome, your Honor.  Ladies and gentlemen of the Commission, you have before you the Honorable Timothy L. Brown who is offering for the Court of Appeals, Seat 7.  We're glad to have you with us this afternoon, sir.  Would you please raise your right hand.  Do you solemnly swear that the testimony you're going to offer today is the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE BROWN:  I do.

CHAIRMAN RITCHIE:  Welcome.  Please be seated.  Have you had the opportunity to review your personal data questionnaire?

JUDGE BROWN:  Yes, sir.

CHAIRMAN RITCHIE:  Is it accurate?

JUDGE BROWN:  It is.

CHAIRMAN RITCHIE:  And are there any modifications or amendments that need to be done this afternoon?

JUDGE BROWN:  Well, there were a couple of small amendments just adding some things to your review.  But my understanding from the attorney was that they weren't necessary.  They were just an article I'd been writing for the bar, which is going to be how to object, why to object, how to preserve an appellate record.  I've been working on it for about a year.  So she said we didn't need any more, y'all were behind and just leave it off.  So I left it off.  There was also a judicial philosophy thing I'd written some years back for the judges school I was teaching at, but she said not to supplement anything else.

CHAIRMAN RITCHIE:  Well, I appreciate your offering to update if you needed to.  Thank you.  Do you have any objection to us making your personal data questionnaire a part of the record?

JUDGE BROWN:  No, sir.

CHAIRMAN RITCHIE:  Then it will be done so at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Court of Appeals, Seat 7


NAME:


Timothy L. Brown


BUSINESS ADDRESS:
Post Office Box 757






Greenville, SC  29602-0757


TELEPHONE NUMBER:
(office): (864) 467-5851

2.
Date of Birth:  1946


Place of Birth:  Charleston, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on 08/31/1968 to Sharon J. Brown. Never divorced. Two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


Yes, USMC Sgt.; XXXXXXX; Honorable discharge

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of Georgia (one year) (1970-1971)


(Transferred to University of South Carolina)


University of South Carolina (1971-1973)


B.A. in Government


University of South Carolina  (1973-1976)


School of Law


Juris Doctorate
8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.  SC 1976.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  Law School Senator 1976-1976.

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.

(a)
Family Law Section




01/25/2002;

(b)
Family Court Judges Conference

05/01/2002;

(c)
SC Trial Lawyers Convention


08/01/2002;

(d)
Judicial Conference




08/22/2002;

(e)
Family Court Bench/Bar



12/06/2002;

(f)
Tips From the Bench III



12/13/2002;

(g)
Family Law Part II




01/24/2003;

(h)
Family Court Judges Conference

04/30/2003;

(i)
SC Trial Lawyers Conference


08/07/2003;

(j)
Judicial Conference




08/21/2003;

(k)
Family Court Bench/Bar Seminar

12/05/2003;

(l)
Tips From the Bench IV



12/12/2003;

(m)
Family Law Section 




01/23/2004;

(n)
Family Court Judges Conference

04/28/2004;

(o)
SC Trial Lawyers Convention


08/05/2004;

(p)
Judicial Conference




08/19/2004;

(q)
Judicial Oath of Office




08/29/2004;

(r)
Family Court Bench/Bar Seminar

12/03/2004;

(s)
Children’s Issues in Family Court

03/18/2005;

(t)
Family Court Judges Conference

04/27/2005;

(u)
SC Trial Lawyers Convention


08/03/2005;

(v)
Family Court Bench/Bar



12/02/2005;

(w)
Tips From the Bench




12/09/2005;

(x)
Family Law Section




01/27/2006;

(y)
Family Court Judges Conference

04/26/2006;

(z)
Orientation for New Family Court Judges
07/10/2006;

(aa)
SC Trial Lawyers Convention


08/04/2006;

(bb)
Annual Judicial Conference


08/23/2006;

(cc)
Bench/Bar Seminar




12/01/06;

(dd)
Family Law Section




01/26/07.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

a. Other courses have been taught; unable to locate material;

b. Business Law at Greenville Tech;

c. Domestic Law at Greenville Tech;

d. Experts; How & When to Use In Trials;

e. 1998 Family Court Bench/Bar Update 11/6/1998 Topic Enforceability of Agreements between Spouses;

f. 2000 Family Court Bench/Bar – 12/01/2000; Topic Abuse and Neglect Cases:  Out of Court Statements by Children;

g. 2001 Tips From the Bench II – 12/14/2001; Topic - Divorce/Separation Proceedings;

h. 2002 Tips From the Bench III – 12/13/2002 – Topic - Custody and Termination of Parental Rights;

i. Children’s Law Office – oral lectures, various topics;

j. Lectures during Guardian ad Litem training – law & procedure;

k. Lectures for Charleston & Greenville County Bars and American Trial Lawyers Association;

l. New Judges School;

m. Course on Custody Law;

n. Course on Contempt Law.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


(a)
Terminating Parental Rights;


(b)
The Substantive Law of Custody;



(printed & hyperlinked to 2,000 pages of data and sold by the South Carolina Bar and provided to all Family Court Judges in their notebook.  (2nd Ed. July, 2006);


(c)
The Law of Contempt published by the South Carolina Bar and provided to all the Circuit Court Judges and part of the Family Court Judges Bench Book. (August, 2006);


(Note:  The material covers many topics such as in personam jurisdiction, procedure rules, constitutional issues, all of which apply to all courts;


(d)
Editorial Opinion in National Judicial College “Case In Point” Winter/Spring 2002 Edition.  The Ukraine Free Enterprise Business and Law A Judge’s Perspective;


Also the material relating to the courses set forth in item 11 above;  This material is available through the SC Bar publications.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All Courts in the State of South Carolina, 1976.


Also Federal District Court and Court of Appeals.
14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1976 - Legal Services – I handled all types of trials and cases in Circuit and Family Court;


1979 - Private Practice:  I worked part time for the Solicitor’s Office and for the Department of Social Services.  I handled what a general practitioner does; e.g., land boundary and title lawsuits, freedom of religion cases, tort cases, domestic matters and federal criminal defense and appeals.  The largest number of cases were domestic, the largest fee producing were tort cases, and the more interesting and fee producing were land and appellate cases;


1998 – Family Court Judge, Seat No. 6, 13th Judicial Circuit.

AMENDED 15.  What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.


AMENDED: I am a judge now and have no rating.  I was a solo practitioner and never sought a rating as a lawyer.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
15;


(b)
state:

85.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

35;


(b)
criminal:
15;


(c)
domestic:
50.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?  As opposed to could have gone?


(a)
jury:

15%  (much higher if cases not settled);


(b)
non-jury:
85%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


In answering this question I have attempted to understand the meaning of ‘significant’ and to diversify the type of cases.  A case may have produced no money or precedent yet have been significant. 


(a)
For example, early in my legal career I raised the question of equal protection for indigent children.  Case law asserted the Supreme Court reviewed the record for errors on children’s cases.  However, there existed no means for a poor child to obtain a transcript.  Therefore they could not get a review.  This issue was briefed and raised as part of or ancillary to the case of Thomas, Jr. v. Steven Ritchie Holm-Hanson.  This action arose out of a 1977 case.  The issues was made moot by the providing of the transcript by Mr. Thomas.  I argued the likelihood of repetition of this claim as a basis for continuing the appeal.  Legal Aid had filed a similar motion.  They used my brief.  My recollection is the court dismissed my case as moot yet made provisions to provide transcripts for indigent children under the Legal Aid case.  The name of which I do not know.  Hence I would cite Thomas v. Holm-Hanson filed in the South Carolina Supreme Court approximately November or December of 1978 or January of 1979.  (Constitutional issue) (I no longer have my brief).


(b)
Prior to the adoption of 19-1-180 of the South Carolina Code of Law and the SCREV (specifically 601) and Sec. 19-11-25 and given the absence of DNA evidence, a child who was not shown to be competent or simply unable to testify could not testify about their sexual abuse.  Therefore the abuser could not be found guilty under the abuse and neglect statutes of South Carolina.  If this could not be established one could not remove the child.  In this fact setting I came up with a theory (which in essence paralleled the now existent 19-1-180).  The lower court adopted the theory.  An appeal to the South Carolina Supreme Court followed.  As a private attorney I represented DSS on the appeal.  Although the appellant prevailed in a well written decision by Judge Bell, a lady Senator I believe named Smith sent an aid with whom I met.  I am under the impression this case led to 19-1-180.  SCDSS v. Doe, 292 SC 11, 355 SE2d 543 (Ct. App. 1987).


(c)
An insurance contract existed with a named beneficiary.  The owner of the policy died.  The owner was under a temporary order to leave the insurance in place.  Under that status a different person (wife) was the beneficiary although the decedent had the day before sent in the change.  Peggy B. Williamson was the wife.  Judge Simmons sitting as a special circuit judge ruled in favor of my client Ms. Williamson.  An appeal followed.  This case involved many legal issues, e.g. summary  judgment, subject matter jurisdiction, Rule 60, scriveners errors, dead man’s statute, etc.  The key issue presented a case of first impression per the lower court judge who recognized no South Carolina precedent allowing a prior beneficiary who was to remain so per a court order to take over a named beneficiary properly named under insurance law per the terms of the contract/policy.  I did not represent Ms. Williamson in the family court but handled this circuit court insurance case.  Ms. Williamson was granted summary judgment.  The appeal followed.  This is a case of first impression clarifying a parties ability to bind themselves in open court even as to insurance policy contracts.  Lane v. Williams.  307 SC 230, 414 SE2d 177 (1992).  ( I no longer have a copy of my brief).


(d)
In a circuit court case, Greenville County, I handled a freedom of religion case.  (Ledford v. South Carolina Highway Department, 92-CP-23-486). Freedom of religion is inherently important, so much so it is constitutionally protected.  After being ‘told’ the same case had been lost several times before, we prevailed.  After the trial began and my brief filed the Highway Department sought a thirty (30) day continuance to prepare further.  That was granted; it thereafter conceded and no appeal followed.  (Copy of Order enclosed)


(e)
In another case of first impression, a lady, who believing herself divorced remarried.  Although she was therefore not married to her 2nd husband and by law that marriage is void ab initio, I was able to get an ‘equitable division’ of the property.  An appeal followed and the lower court was affirmed.  (White v. White, 283 SC 348, 323 SE2d 521 (S. C. 1984) (Subject matter jurisdiction).  This is the first case to allow such relief.


(f)
I represented a disabled veteran.  He was intentionally made an example of to keep him and others like him from coming into a place of business.  At trial the judge did not grant punitive damages.  The Court of Appeals remanded to set punitive damages.  The resulting damages allowed this man disabled in the service of his country to obtain the first home (modular) he ever owned.  Payne v. Bouharoun, 292 SC 390, 356 SE2d 438 (Ct. App. 1987)  I no longer have a copy of the brief.


I handled many other appeals.  It is difficult to discern the relative significance of each.  For example, I received a supersedeas of a lower court judge’s Order (J. Board) and ultimately got a Writ of Habeas Corpus picking up the child from Texas when the father who had been charged with the murder of the mother had taken the child.  Justice Ness cited a case which was to divest the lower court of jurisdiction when an appeal was made, since the lower court had attempted to alter the ex-parte order.  Thereafter the appellate rule to that effect was issued.  I tried the case which defined ‘skin’ as a bodily organ for abuse and neglect purposes.  I cleared titles in a series of contested trials to the property now known as “The Cliffs”.  I appealed the failure of a judge to terminate alimony when a woman was living with her lover and getting alimony.  This appeal for Dr. Fridy was possibly a consideration leading to the termination of alimony statute.  It is clear that each of them are significant to those involved; however one must choose.  I am available to provide further details upon request.  

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


These are cases of which I still have the briefs.


Note:  I handled a good many other appeals including but not limited to the below matters.  Please consider No. 19 above.


(a)
Greenville County DSS v. Maxine Allen & Ralph M. Whitworth.  Unpublished Opinion No. 93-UP-130 (Copy enclosed) (Respondent)


The Solicitor’s office signed off on my brief.  Also, I did the oral argument.  This case was important in that it allowed the use of an expert as to sexual abuse factors and the child’s videotaped testimony.  As a Respondent’s brief, my brief was in part framed by Appellant’s issues;


(b)
DSS v. (Doe) Todd; 292 SC 11, 355 SE2d 543 (Ct. App. 1987) (Respondent);


(c)
Knowles v. Knowles, 94 UP 255 (Ct. App. 1994) (Appellant);


(d)
Leppard v. Leppard (Respondent) Note:  The child died and appeal became moot.  The case was dismissed by agreement.  (Ct. App. Docket No. 95-845;


(e)
Fridy v. Fridy, (Appellant) 95-UP-309 (Ct. App. 1995);


(f)
Frye v. Frye, 323 SC 72, 448 SE2d 586 (Ct. App. 1994) (Respondent);


(g)
Morris v. Morris, 335 SC 525, 517 SE2d 720 (Ct. App. 1999) (Respondent);


Note:  I prepared the Brief, Mr. Bannister filed the Brief and did the oral argument because I was elected to the Family Court bench.


Note:  I’ve included two (2) extra briefs because of not completing the case where the child died or the one after I was elected.  I attempted to spread out the supplied material over time and where representing both Appellants and Respondents.  I have handled a number of other appeals if more are needed.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


In spite of being a part time federal public defender for a good number of years I have had no criminal appeals.  The appellate division did none for me except to follow up on one required ‘no merit’ type of appeal.  Neither have I been called back on any PCR hearings.  When I quit doing federal public defender work Federal Magistrate ‘Bucky’ Catoe sent me a nice letter telling me I was the only part time defender against whom he had received no complaints.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court. Yes elected 5-6-98 and again on 6-1-04; elected by Legislature of South Carolina.  The family court is statutorily created and has only statutorily granted jurisdiction.  This involves domestic/family matters, abuse & neglect and juvenile crime.  The same rules of evidence, civil procedure, constitutional due process and equal protection, criminal issues and rules of procedure apply to family court as well as to the circuit court.  The key distinction is the absence of a jury; the family court decides facts and applies the law.

AMENDED 23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  No reported opinions; Only one (1) Appellate decision of which I am aware.


(a)
Olin Thomas v. Janel Thomas; Case No.:  98-DR-36-0388;


(b)
Gerald Lee Culler v. Elizabeth Joy Board, Bruce Evans Board and John and Jane Doe; Case No.:  99-DR-39-1235 & 99-DR-39-1264;

(c) Larry Lee Davis v. Lynne S. Venesky f/k/a Lynne S. Davis;  


Case No.:  98-DR-23-5491;

(d) Ian Morton v. Diane C. Morton; Case No.:  03-DR-23-1106;

(e) Joyce B. Borders v. Ford H. Borders; Case No.:  01-DR-23-2942;

(f) Thomas “Tony” Bagwell & Tammy Bagwell v. Tracy D. Bagwell, Steven Jefferson, Mary Bagwell; Case No.:  01-DR-23-4611;

(g) DSS v. Godfrey, et al.; Case No.: 2005-DR-23-3035;

(h) DSS v. Crystal Long, et al.; 2006-UP-271;

(i) Judith K. Byrd. v. Ernest X. Byrd; 2002-DR-23-1619.”


*since only two cases have been appealed, the orders I have submitted are not in my opinion “significant”; however, they are orders which in some instances contain interesting legal points and other instances contain matters which come before judges with great regularity.  Of the two (2) decisions appealed both were affirmed, and only one of which may have been considered of any importance.  That decision defined the new term “abandonment” as relates to a termination of parental rights as being consistent with the manner in which the old term was used.  See case of SCDSS v. Michael Truitt, Sandra Ivester, et al.; 361 SC 272, 603 S.E.2d 867 (Ct. App. 2004).  The other appealed case was affirmed in an Unpublished Opinion; 06-UP-271.


Also, I believed it appropriate to use orders which I drafted or in one above case drafted the major portions.  Otherwise the committee is reviewing examples of attorneys legal writing not the judges.


AMENDED: Two (2) decisions appealed both affirmed only one of which may have been considered of any importance.  That decision defined the new term “abandonment” as relates to a termination of parental rights as being consistent with the manner in which the old term was used.  See case of SCDSS v. Michael Truitt, Sandra Ivester, et al.; 361 SC 272, 603 S.E.2d 867 (Ct. App. 2004).

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Prior to being elected I ran for family court one (1) time (1996) withdrawing and another time (1996/1997) losing by one (1) vote.  I ran for the Court of Appeals in 2006.  I was found qualified but not recommended/reported out.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


I was an employee at the Charleston Naval Shipyard from 1965 until 1969.  Thereafter, I worked at the Westinghouse Coil Winding Mill at Athens Georgia on night shift, so I could take care of my son during the day while my wife attended college.  I sold life insurance while my wife attended college and while I attended college during the year I was at the University of Georgia.  I worked as a campus police security guard for varying amounts of hours with the University of South Carolina on night shift, more often than not full time and I worked washing trucks at U.P.S. late at night.  My campus security guard work was on night shift so I could go to my last year of undergraduate school and my three (3) years of law school.
28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  


No:  except as follows, to clarify, there may have been a tax lien filed by the federal government relating to the contributions made for employees during the time or subsequent to the time Daniel N. Ballard and I shared an office.  During that time, there were different secretaries and on occasions, we had the same secretary.  I made all contributions due from me, but subsequently learned that Mr. Ballard had not made or mailed in the contributions due from him.  The IRS basically concluded that since we had filed a partnership return I was obligated to pay for his employee.  I met with them, I gave them information relating to Mr. Ballard and was told they would be pursuing him; however, shortly thereafter I learned they either notified my bank of an intent to file or filed a lien.  The explanation of this from the IRS person was simply that I had the money in my account and the person who told me they would go after Mr. Ballard had simply been instructed to go ahead and file the lien where the money was.  This claim was immediately satisfied.  Presently, I have a judgment against Mr. Ballard for his failure to contribute as he was supposed to have to the office account other than the ‘lien’ which he repaid immediately.  There has never been any other type lien, except as set forth herein, placed against me, although there was one dispute involving the IRS over employee contributions about which they ultimately agreed they had made an error and in reference to which I do not believe they ever filed a lien; it was just their computer error.  When a person/agent finally got involved, instead of computer generated form letters, they corrected that error.

During 1997, I was to file a reconciliation report for withholding taxes paid in 1996.  All the taxes were timely paid and withheld.  Subsequent to that a reconciliation statement was to be sent in.  My accountant prepared the reconciliation form.  The person in my office responsible for sending that form in believed they sent the form in.  The State had no record of the form being sent in and presumably sent the letter requesting the same as they always do.  The person in charge of such matters in my office claimed they did not receive that notice letter.  Thereafter, a lien was filed and when notice of that was received by my office and not me personally, the person in charge of this immediately faxed a copy of the form to the State Tax office at which time they stated the lien would be marked satisfied.  I received a phone call from someone who saw the lien listed in the paper.  I simply could not believe there was any lien filed against me and the next day went to the Courthouse and found out there was such a lien.  I had no notice prior to that day of any failure to file any form or any such lien.  I immediately went to the State Tax office, notified them of how this error must have occurred.  They confirmed that all my money had been paid and they had received a faxed copy of the form reconciling the money previously paid but had no record of having received the reconciliation form prior to having the same faxed to them.  In any event, since the matter arose out of my reliance on another, and not because I had failed to pay my withholding tax, they agreed to expunge the same.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

AMENDED 37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.


AMENDED:  Trial Lawyers Convention-$590.
38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None. 

AMENDED 40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


I have not spent any money.  I anticipate spending money for stamps, envelopes, paper and typing services.  The totals expected is approximately Two hundred dollars ($200.00) for typing, seventy-eight dollars ($78.00) for stamps and thirty dollars ($30.00) for stationary and envelopes.


AMENDED 4/10/07: The expenses have thus far been: 1) One hundred dollars ($100.00) typing; 2) One hundred seventeen dollars ($117) stamps; 3) One hundred thirty nine dollars ($139) for stationary and envelopes.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No, in fact I have included in my discussion and communications a reminder of the prohibition.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


SC Bar Association.

AMENDED 47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Masons – no office held;


(b)
Shriners – no office held;


(c)
Rotary – no office held;


(d)
Saint Andrews Society – no office held.


AMENDED: I’d like to inform the committee of my service on a National Committee.  The United States Senate funded through the United States District Attorney’s Office a study on restorative justice.  We met in Washington, Miami and at the District Attorney’s Center in Columbia.  The study focused on the payment of restitution for committed crimes, rehabilitation, continued drug use and recidivism.  I spearheaded the attempts to convert these measurements from an existing subjective criteria to a series of non-discretionary questions which could be mathematically quantified.  This would allow an objective for state-to-state comparison.  I was chosen as the judicial member representing the state of South Carolina.  This organization was called APRI.  

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


When evaluating something I attempt to consider information generated when the present issue was not being considered by the actor.  For example, I look to see how the juvenile acted toward the police, teacher or classmates and review the relevant discipline records.


In my case I have a number of written articles which when reviewed may provide some insight.  I have received very high ratings from the Bar.  In fact, I believe the 2nd highest on good demeanor evaluations from the Bar when last done and at or close to the top in other categories.  I no longer have the evaluation.  


I wrote my aunts and uncles a general thank you letter over fifteen (15) years ago.  Eventually I paid to have that thank you letter to all the people of that generation published in Charleston, Columbia & Greenville in each cities’ respective main newspaper.  I am enclosing a copy of that letter.


To help a Justice in the Ukraine I wrote an article for him to use.  He later published it without change under both names.  It is about the transition of a Communist Government.  I am enclosing a copy.


These are the types of things that will provide an honest insight into a candidate for any position.


I would very much like to sit down personally with each legislator.  That does not always seem to happen.  It is said one can know another by their work.  I submit mine for your consideration.


When first reported out in my first effort to become a family court judge, the report used language something like exceeds all expectations for a judge.  I have always been very proud of that.


My legal publications contain many references to strict construction and limits on the courts authority.

49.
References:


(a)
Charlotte Ramseur, Vice President



Bank of America 



Premier Banking



7 North Laurens Street



Greenville, SC  29601


(b)
Paul W. Nipper, III



President of Marketing and Sales



American Services, Inc.



1400 Rutherford Road



Greenville, SC  29609


(c)
Verne H. Cassaday, Architect



522 South Main Street



Greenville, SC  29601

(d) Robert I. Atkinson, Appraiser

Atkinson Appraisals

1207 East Washington Street

Greenville, SC  29601


(e)
Jon J. McKnight



30 West Tallulah Drive



Greenville, SC  29605

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/Timothy L. Brown
Date:  03/02/07

Your Honor, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on the nine evaluative criteria.  Principally, the survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of your previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your election and there are no witnesses present to testify today.  If you would like to, you're welcome to make a brief opening statement.

JUDGE BROWN:  Thank you.  I'm going to remain seated and I was advised that's the better way to approach and last time, I stood up.  And to those of you that maybe I shouldn't have, it's a way in which we, as lawyers and judges, show respect to people to whom they're speaking.  So I'll remain seated.  The only opening statement I would make is, it's an honor to be here.  I've given you as much material as I could to give you all that I thought you might need to thoroughly come to know me.  I wanted you to know me not only as a lawyer and a judge, but as a person, so I hope to have covered that thoroughly.  I also made sure the material I gave you was material that I did.  Orders are drafted by lawyers, quite often.  I gave you orders that I drafted, appeals that I did, articles that I wrote.  One, for example, was the transition from Communism to a free enterprise.  It's in my material.  I looked at the Ukrainian person who was assisting in that years ago who later became a Supreme Court Justice and later, it was published nationally and he put my name on it.  I told him just to use his name in the Ukraine.  I didn't think they'd appreciate a free enterprise advocate publishing for them.  But I wanted y'all to have a complete and diverse history so you would come to know me as a person.

CHAIRMAN RITCHIE:  Thank you, your Honor.  I'm going to turn you over to counsel now for questioning.

JUDGE BROWN:  Thank you.

MS. SHULER:  Thank you, Judge Brown.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Timothy Brown provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the record at this time.

CHAIRMAN RITCHIE:  Without objection, and it will be entered in the record at this point.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:

Timothy L. Brown

Address:

Greenville, SC

Work Telephone:
864-467-5851

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


None are allowed; but if in error a pro se litigant or person began talking to me and said something before one could stop that person and then upon learning of the status of that person one would have to recuse oneself.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

If one cannot be fair, one must recuse oneself.  If a failure to recuse oneself will reasonably result in an appearance of impropriety one must recuse oneself.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Yes, see above.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


Friends and families as allowed by Rules of Ethics.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


The question assumes misconduct; therefore one must turn in that party.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.
11.
How would you prepare for cases that were before you?


While I have some uncertainty as to the appellate court’s internal workings, I would apply much of the same approach I’ve used in legal problem solving.

(a)
Gather all relevant facts

(b)
Discern the proper weight to be given each fact

(c)
Ask:  Does the court have jurisdiction?  If so go forward.

(d)
What is the nature of the case and issues presented?

(e)
Have the issues been properly preserved?

(f)
Determine the applicable standards of review

(g)
Determine the statutory and case law applicable to each issue

(h)
Then apply the properly weighted facts to the preserved issues under the applicable standard of review to draw a conclusion.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

None.  A judge must never be a legislator. . the judge strictly construes and only applies the law.

Any other approach undermines the rule of law.  No one can predict consequences of conduct if the applicable law depends upon which judge one happens to go before.  Predictability is a necessity to a well ordered society all the way from contract law to criminal law.  A judge must not usurp the authority vested in the elected representative to make law!  One can find references to my strict construction approach throughout my writings.  This is not a newly acquired philosophy.  One must always limit ones actions to those authorized not those within the reach of ones power.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

Teach; continuing education for judges, attorneys, guardian ad litems and the community in general.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?  No.
15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?

I am the chairperson on the Bench Bar Committee of the Children’s Law Office.  I am also in charge of the Bench Bar mandatory continuing legal education seminar set in December, 2007.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

b)
The use and value of an agency’s interpretation of the Constitution:

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

Although the language in subpart c) and a) of the question have the same overlap one must consider certain factors.  

The statutes produced by the legislature are presumed constitutional unless shown repugnant thereto and such construction rules should be applicable.

The primary goal is to determine the intent of the legislature.  Since the constitution is a document created (primarily) by the legislature, logically the contemporaneous minutes are of great value.  (Consider Joytime Distributors and Amusement Co., Inc. v. State, 338 SC 634, 528 SE2d 647 (1999)).

The courts are to give the words of the constitution their plain and ordinary meaning.  In doing so the court’s have considered the historical perspective in which such words were used.  However it is not viewed solely in light of the time of its adoption and it is not intended to obstruct the progress of the State but to be applied to the new conditions as they may arise.  (Consider: Johnson v. Collins Entertainment Co., Inc., 333 SC 96, 508 SE2d 575 (1998).  

I must therefore conclude a blend of c) and a) would be applicable depending upon the extent of such evidence.  In a given case one might be higher than the other in importance.

As to b),  Agencies are under the executive branch.  As such, ALJ’s are only allowed to apply law not rule on its constitutionality.  (See Video Gaming Consultants, Inc. v. South Carolina Department of Revenue) (2000).  By extrapolation therefore b) would be of lesser weight than a) or c).

Administrative Law Judge, as a member of the executive branch must apply law and cannot determine its constitutionality.  (Video Gaming Consultants v. South Carolina Department of Revenue, 342 SC 34, 535 SE2d 642 (2000).

Hence executive branch agency may be presumed to have less weight than legislative activities.

The cardinal rule is to determine the intent of the draftors of the constitution.  Therefore the minutes/documents, etc. of legislative activity would be of great importance.  Also, the past practical application is important.  It is presumed that all parts make sense and fit together.  Also, it is presumed the legislature knows of relevant court decisions relating to past language used.  (Consider Johnson v. Collins Entertainment Co., Inc., 333 SC 96, 508 SE2d 575 (1998).)

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


All grants flow from the state level.  We are a representative form of government (not a pure democracy).  Hence, as John Locke noted, the power to legislate is distinct from the power to delegate.  (Consider Joytime Distributors and Amusement Co., Inc. v. State, (1999).

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.
20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?


The Substantive Law of Custody 


(printed & hyperlinked to 2,000 pages of data and sold by the South Carolina Bar and provided to all Family Court Judges in their notebook.  (2nd Ed. July, 2006);


The Law of Contempt published by the South Carolina Bar and provided to all the Circuit Court Judges and part of the Family Court Judges Bench Book. (August, 2006);


(Note:  The material covers many topics such as in personam jurisdiction, procedure rules, constitutional issues, all of which apply to all courts.


Editorial Opinion in National Judicial College “Case In Point” Winter/Spring 2002 Edition.  The Ukraine Free Enterprise Business and Law A Judge’s Perspective;


Also the material relating to the courses set forth in item 12 of the Personal Data Questionnaire.

23.
What do you feel is the appropriate demeanor for a judge?

Calm, attentive, judicial, legally knowledgeable, intellectual, caring, objective and fair.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?  7 days/24 hours.

25.
Would there be a role for sternness or anger in meetings with attorneys?

Powerful passions cloud clear thinking.  I do not believe anger is appropriate.  Sternness may certainly be necessary and appropriate at some but hopefully rare occasions.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

No money at this time.  I anticipate spending money for stamps, envelopes, paper and typing services.  The total expected is approximately Two hundred dollars ($200.00) for typing, seventy-eight dollars ($78.00) for stamps and thirty dollars ($30.00) for stationary and envelopes

Note:  I am contacting the Ethics Committee as to Requirements and Forms.
27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Timothy L. Brown
Sworn to before me this 2nd day of March, 2007.

Notary Public for S.C.

My Commission Expires: 6/7/2012

MS. SHULER:  Judge Brown has also included his candidate's personal life experiences statement and that is in your notebook.  One final procedural matter, I'd note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Brown meets the statutory requirements for this position regarding age, residence, and years of practice. 

Q.  Judge Brown, you are currently serving as a Family Court judge.  Why do you now want to serve on the Court of Appeals? 

A.  The opportunity to serve on the Court of Appeals is important to our state and it's important, I think, that people who serve realize certain things.  First of all, it is important that we promote the rule of law.  The rule of law is founded upon the will of the people.  The people actually make the law.  And I say that in deference to the Legislature.  Actually, legislators are elected by the people, so they make laws.  The rule of law is undermined any time a judge does not follow the law as it's written.  So I think an appellate court sets the standard by which the rule of law is followed.  In that, it can recognize when a judge has gone beyond what the written law intended.  Disowning the intent of the law, the intent of the Legislature, when it's written is a critical and first-step requirement and then applying it.  I think that's a very important thing.  The documents of stare decisis sets forth precedence which courts below an appellate level must follow.  

If one is to ensure that the lower court judges act accordingly, then one should write decisions that the text rules on.  I think this.  On a regular basis, anyone who comes before me can tell you, I make the statement that a judge should always act within the range of authority vested in that judge and not within the range of power that the position might allow.  A judge has more power than they have authority.  Authority is inherently that which is given us through our position by the Legislature which is given to them by the people.  When a judge acts out of power, they may go beyond that which is authorized.  An appellate court is a means by which we can make sure that that doesn't occur.  So it protects the limitations on power.  It protects the public if judges act with authority.  It creates precedence which should be followed so the rule of law is protected.  And as much as all of that, a person should, at least -- I guess that counts for my own particular life experiences.  You should lead from the front.  You should set examples ethically, you should set examples by your conduct, you should set examples by your scholarship and how you write and how you act.  And I've tried to do that.  My mama told me, when you pass through life, try to make a difference.  I've tried to make a difference as a lawyer, I've given you some examples.  I've tried to make a difference as a judge, I've been active in teaching, active in writing, and, hopefully, I can make a difference as an appellate judge in that sense.  

Q.  Can you explain to the Commission how you feel your legal and professional experience thus far will help you to be an effective appellate judge? 

A.  Yes.  Of course, my legal experience is somewhat broad.  I was a general practitioner for a long time and in that general practice, I represented everybody from law firms, which were business lawyers, like the Ogletree firm I was on retainer with.  I also represented people who were members of unions.  I've worked for the Solicitor, I did defense work.  I had a wide-ranging practice.  I did a substantial number of appeals.  So the practice of law for me is what I think a practice of law really should be.  It was broad in scope which allowed me to see the picture from many sides, if you will.  And I think that's important.  I also think being a judge gave me the insight or has given me the insight that, we have a wonderful profession, but there's always room for improvement.  And since being elected, I have published numerous articles, been involved in continuing education.  I have some which are sold by the bar.  The one I'm working on now, West had taught me, but I'd really rather sell it to the bar because I'd rather lawyers and judges to get it.  I did the desk book for the Circuit bench on contempt as part of our desk book on custody.  I say that because the book covers due process and it's jurisdictional matters applicable to all courts.  So my experience, hopefully, will give me the insight to see into a case, to understand a case from many perspectives so that we can make rulings that I think are correct and accurate. 

Q.  Judge Brown, what is the appropriate demeanor for a judge? 

A.  Well, you know, one of the things that I gave y'all was a letter just recently.  I'm not sure if that got in or not, but it was a recent thing I received.  It was the nicest letter I've ever received.  It should be in your material.  I believe I was told it would be.  It was from a lawyer that I do not know, whom I'd never met before and I would probably not meet again.  The lawyer wrote me a letter which I thought captured what I would hope to always be as a judge.  And I don't want to -- I don't think a person should brag, so I'm hesitant to say.  But the letter was, it said, in 17-and-a-half years, she had never seen a judge more scholarly, or something to that effect, with both the understanding of law and statutes, nor with a demeanor as good.  I think a judge, 24 hours a day, has an obligation to the public.  And in court, a bad demeanor does more than just look bad.  It creates an atmosphere where justice sometimes can't be accomplished.  Because if you intimidate the lawyer or you intimidate the people, or you think you know more than they do when they have worked hard on this case, you really, in some ways, defeat the process, the adversarial process.  You defeat the fact-finding process and you create an atmosphere where the truth might not be the same because you think you know the truth.  We've had that experience.  It was called the inquisition, when people thought they knew the answer and then tried to bring it about, instead of the adversarial system where you listen, allow people to present their case, give them all a level playing field, treat everybody alike, and then the truth can be learned.  And I think that's important. 

Q.  Thank you, Judge Brown.  Have you sought or received a pledge from any legislator prior to this date? 

A.  No, ma'am. 

Q.  Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of this screening? 

A.  No. 

Q.  Have you asked any third-parties to contact Members of the General Assembly on your behalf? 

A.  No, ma'am.  I have specifically asked them not to. 

Q.  Have you contacted any members the Commission? 

A.  No, ma'am.  

Q.  Do you understand the 48-hour rule? 

A.  Yes, ma'am.  I had it printed out and read it again this morning just to make sure.  You know, it was ten years ago when I ran for Family Court and only a couple of months ago when I ran for the Court of Appeals, but I like to read it again. 

Q.  All right.  Could you explain to the Commission your understanding of the 48-hour rule? 

A.  Yes, ma'am.  It's my understanding that this Commission will make a formal report, and that formal report will come out in writing and there will be a 48-hour time frame which presently, I think, is March 8th, but there's not a set time.  So we have to wait until it's released and then they give us a fixed time.  And only after that time can any third-party or can I contact anyone and seek commitments.  All prior to that that we can do is inform them of qualifications.  I believe that to be an accurate summation. 

Q.  It's noon on May 8th. 

A.  Ma'am? 

Q.  Noon on May 8th. 

A.  Well, I said noon, I mean, but I was uncertain because 48 hours is what it says.

MS. SHULER:  I would note that the Upstate Citizens Committee reported that Judge Brown met and exceeded the evaluative criteria.  Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record at this time.

MR. CHAIRMAN:  Without objection, it will be done.

MS. SHULER:  I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

CHAIRMAN RITCHIE:  Do any members of the Commission have any questions for Judge Brown?  No?  Well, Judge Brown, you've been through this recently and again today, so you know where we are.  I want to thank you for your testimony today and for offering all of your material today.  This will conclude this part of the process, but the record will remain open in case there are further questions prior to the publishing of the report.  In that vein, I appreciate your willingness to adhere to and your articulation of the 48-hour rule.  I appreciate your service on the bench and I appreciate your offering for this seat, and I wish you a safe trip home.

JUDGE BROWN:  Well, thank you, very much.  And I wish y'all the best.  I know y'all have had a busy day.  

CHAIRMAN RITCHIE:  Thank you.

- - - - - - - -

HONORABLE ROBERT N. JENKINS, SR. at 3:55 p.m.

CHAIRMAN RITCHIE:  Good afternoon.  

JUDGE JENKINS:  Good afternoon.

CHAIRMAN RITCHIE:  Ladies and gentlemen of the Commission, we have before you the Honorable Robert N. Jenkins, Sr.  Judge Jenkins is offering for the Court of Appeals, Seat 7.  Your Honor, would you be kind enough to raise your right hand and be sworn.  Do you solemnly swear to tell the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE JENKINS:  So help me God.

CHAIRMAN RITCHIE:  Welcome, your Honor.

JUDGE JENKINS:  Thank you.

CHAIRMAN RITCHIE:  Have you had the opportunity to review your personal data questionnaire?

JUDGE JENKINS:  I have.

CHAIRMAN RITCHIE:  Is it accurate?

JUDGE JENKINS:  It is.

CHAIRMAN RITCHIE:  Do you need any modifications or updates to it at all?

JUDGE JENKINS:  I do not.

CHAIRMAN RITCHIE:  Great.  Do you have any objections to our making this summary a part of the record in your testimony?

JUDGE JENKINS:  I have no objections.

CHAIRMAN RITCHIE:  It will be done so at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  S. C. Court of Appeals Seat #7


NAME:


Robert Nathaniel Jenkins, Sr.


BUSINESS ADDRESS:
Post Office Box, 757, Greenville, SC 29602


TELEPHONE NUMBER:
(office):  (864) 467-5854

2.
Date of Birth:

1947


Place of Birth:

McClellanville, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on 8/6/72 to Margaret Helen (Rivers) Jenkins. Never divorced. Two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


Yes.  8/6 – Reg. Air Force, E-5 (Staff Sergeant) AFXXXXXXXX/SSN 


XXX-XX-XXXX.  In active reserve – 6/69 thru 8/72; Honorable Discharge:  8/72.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


(1)
Yuba Community College, Marysville, California Evening college while on military active duty.  (1967-68) / New assignment;

(2)

Sacramento State College, Beale AFB, California- Extension College; evening classes while on military active duty,  (1968-69) New assignment;

(3)

University of Guam, Agana, Guam, evening college hours while on active duty, (1968-69) Completed active duty term.  Early out to attend college;


(4)
The Citadel, Military College of South Carolina, B.A. Degree (Political Science) (1969-72);


(5)
The University of South Carolina Law School, Juris Doctorate (1972-75);

(6)
Columbia University Law School (1982) – Two-week Program for Lawyers in areas of Evidence and Civil Procedure; received Certificate.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – 1976.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

(1)
1970-72:  One of the original organizers of the Citadel Big Brothers Assoc. for orphans at Jenkins Orphanage, Charleston, SC 1970-72:  One of the original organizers of the Citadel’s Afro American Students Association; served as its lst Secretary/Treasurer.

1970-72:  Under the sponsorship of the Citadel’s Afro American Students Association, coordinated an evening tutoring program for minority elementary students on the Eastside of downtown Charleston (Presbyterian Center).

1970-72:  Member of the Citadel Veteran’s Association.

(2)
1972-75:  Member of the Black Law Students Association: elected President 1975.  Served as a tutor for minority first year law students.

1972-75:   Member of the Student Division, American Bar Association, served as a student delegate from the University of South Carolina Law School.

1972-75:  Served as a graduate student employee with the Office of the Governor (Division of Administration).

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


(a)
Family Law Part-I –Taxes:The




1/25/02;


(b)
Family Law Section II- Taxes: The



1/25/02;


(c)
Family Court Judges Conference



5/01/02;


(d)
2002 Annual Convention





8/01/02;


(e)
Judicial Conference





8/22/02;


(f)
Family Law Part – I





        1/24//03;


(g)
Family Law Part – II




         1/24/03;


(h)
Family Court Judges Conference



4/30/03;


(i)
66th Annual Conference





7/20/03;


(j)
2003 Annual Conference





8/07/03;


(k)
Judicial Conference





8/21/03;


(l)
Family Law Section Meeting




1/23/04;


(m)
Family Court Judges Conference



4/28/04;


(n)
Judicial Conference





8/19/04;


(o)
Judicial Oath of Office





8/19/04;


(p)
Advance Family Law




        10/24/04;


(q)
Family Law Section





1/21/05;


(r)
2005 Family Court Judges’




4/27/05;


(s)
68th Annual Conference Update



     7/17-20/05;


(t)
2005 Annual Judicial Conference



8/24/05;


(u)
South Carolina Family Court Bench



12/2/05;


(v)
Family Law Section





1/26/06;


(w)
Family Court Judges Conference



4/26/06;


(x)
2006 Annual Judicial Conference



8/23/06;


(y)
South Carolina Family Court Bench


        12/01/06.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

Yes.   I have taught the Juvenile Law/Pre-Trial Diversion Course through the sponsorship of the Department of Youth Services and the local Solicitor’s Office.  It was a ten (10) week course designed to teach juveniles between ages 13-16 responsible civil conduct under the law; giving them exposures through site visits and guest presenters on law enforcement functions, (1986-88).  I have served as a presenter for the SBA COMMITTEE for Indigent Representation on the topic of Judicial Responses to PRO SE Representation (1998). I have served as a presenter for the Family Court Judges Conference on topic of Judicial Ethics. (1998).   I have served as a CLE presenter for programs sponsored by the S. C. Black Lawyers Association 2001, 2003 and 2006.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None Published.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


U. S. Supreme Court – 1982.


U.S. Fourth Circuit – 1976.


S.C. Supreme Court – 1976.


U.S. Military Court of Appeals – 1976.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1976-79: Engaged in the active practice of law as a Staff Attorney/Managing Attorney with Legal Services Agency headquartered in Charleston, South Carolina (NLAP, Inc.). 


Provided direct legal assistance to indigent clients in the areas of Family Law (50%), State/Federal Housing Law (20%), State/Federal Public Benefit Laws (15%), and State/Federal Consumer Law involved in Claim & Delivery and Deficiency Suits (10)%).  Other areas of service provided included the preparation of wills and deeds; power of attorneys for clients financial affairs.  Yearly caseload exceeded 300 cases. In this position, I also coordinated the expansion of offices to Georgetown, Kingstree and Beaufort Counties.


In addition, coordinated the attorneys’ weekly office schedule for client intake and served as the office liaison with the local courts.  The office yearly caseload exceeded 5,000 cases.


1979-95: Engaged in the active practice of law as an Attorney/Administrator titled: Director/General Counsel for Legal Services Agency of Western Carolina, Inc. in Greenville South Carolina.  Fifty percent of time was devoted to client practice in association with 13 staff attorneys in the areas of: Family Law Practice (50%), Federal Consumer Law (10%) and other legal services associated with the practice of Poverty Law. I was responsible for the legal services provided through offices located in Greenville, Anderson, and Greenwood, serving those areas and the adjoining counties of Edgefield, McCormick, Abbeville, Oconee and Pickens.  The yearly total caseload exceeded 4,000 cases.


Served as legal counsel for numerous local community organizations whose missions are to improve the lives of people in poverty.  Examples include: Greenville’s Child, Inc., Save Our Sons, Neighborhoods In Action, The Neighborhood Economic Development Corporation , and Brockwood Senior Housing Corporation.


Served as an attorney member on the Kellogg Bar & Bench Sub-Committee of Judicial Administrative Policy, recommending Family Court Rule changes affecting disposition of cases where the State is involved in establishing permanent placement for Foster Care children (1993-on-going).


I was responsible for the hiring and training of all staff attorneys.  I was responsible for public relations with the court system and the community.  I served as liaison to the local state and national bar associations.


I was responsible for managing a yearly operating budget of over one million dollars and served as the general counsel for the corporation’s financial affairs with state/federal government and other regulating bodies.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.  N/A.


(b)
If you are a candidate for Circuit Court, please provide a brief written description of your experience in criminal matters, including any cases handled over the past five years and include a brief description of the issues involved. Further, please provide a brief written description of your experience in civil matters, including any cases handled over the past five years and include a brief description of the types of matters handled, issues involved, and procedural history.  Please include information such as the primary areas in civil court in which you practice, whether you represent plaintiffs or defendants, or both. You may go back farther than five years if you feel it would assist the Commission with its assessment of your experience.  If you lack experience in an area, describe how your background has prepared you to preside over such matters as a Circuit Court Judge, or how you would compensate for your lack of experience in this area.  N/A.


(c)
If you are a candidate for Master-In-Equity, please provide a brief written description of your experience in the Master’s court, including any cases handled over the past five years and include a brief description of the issues involved. Please include the frequency of your appearances before a Master-In-Equity.  N/A.


(d)
If you are a candidate for Administrative Law Judge, please provide a brief written description of your experience before an Administrative Law Judge, including any issues discussed and the frequency of your appearances before the Administrative Law Judge Division.  N/A.

15.
What is your rating in Martindale-Hubbell?  Non-rated.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Not frequent;


(b)
state:

Frequent.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

65%;


(b)
criminal:
  0%;


(c)
domestic:
35%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

2%;


(b)
non-jury:
98%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
Fieldcrest Tenants Association, et.al. v. Housing Authority of Greenville, U.S.District Ct., Greenville – 1980.  This case involved the prosecution of Due Process rights of public housing tenants against irregular conduct and practices of public housing management in setting improper rent, improper assessments for maintenance repairs and causing wide spread evictions for improper reasons.  Prosecuted as a class action, the matter was successfully resolved by court consent in favor of all families living in Greenville Public Housing.  It resulted in better management practices which gave proper respect for the leasehold right of public tenants.

(b) 
John Plumley, et.al. v. School District of Greenville and State Board of Education, U.S. 4th Cir. (Unpublished 1982, #81-1894).  This case was important because right to attorneys fees by staff lawyers were permitted at reasonable levels where prosecution is successful under Section 1983 of the federal civil statute.


(c)
Greenville Housing Auth. v. Jessie Salters, 316 S.E. 2d. 718, 281.SC 608  (S.C. App. 1984).  This case is important because it involved preventing a 64 year old lady who lived in public housing all her life from being made homeless by ejectment action of the housing authority based on circumstances beyond her control.


(d)
Jenkins, et. al. v. American Modern Homes, et.al., 90-10-5549 (Cir. Ct. – Charleston County).  This case involved seeking to enforce proper hazard insurance coverage for Hugo related damages against a claim of exclusion due to alleged flood damages.  The issues were successfully resolved in clients favor after extensive discovery and trial preparation, thus preventing a homeless outcome for clients. (1990).


(e)
Hatchcock and Shuly v.Tammy McKensie, 94-CP-23-1336 (Cir. Ct. – Greenville) on Supersedeas to S.C. Supreme Court.  This case involved the enforcement of clients right to continue possession of premises under the HUD Section 8 Housing Subsidy Program against improper ejectment proceeding brought by landlord.  The Client’s mental condition complicated resolution of the issues (client is covered under the American With Disabilities Act (ADA).  Case resolved favorable to interest of client.  (1994) 

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Creel v. Miles, In re: Dianne Mary Miles, Supreme Court unpublished memorandum #79-179.  This case involved an unsuccessful attempt to get practical compliance with the ten day hearing rule in cases where a minor has been taken into protective custody through DSS and law enforcement to protect rights of the parent,


(b)
Public Savings Life Ins. Co. v. Bryant, 250 S.E.2d 926,289 S.C. 153 (1979)


(c)
Greenville Housing Auth. v. Jessie Salters, 316 S.E. 2d. 718, 281 

                   SC 608  (S.C. App. 1984).  This case is important because it involved preventing a 65 year old lady who lived in public housing all her life from being made homeless by ejectment action of the housing authority based on circumstances beyond her control.


(d)
Hatchcock and Shuly v.Tammy McKensie, 94-CP-23-1336 (Cir. Ct.–Greenville) on Supersedeas to S.C. Supreme Court.  This case involved the enforcement of clients’ right to continue possession of premises under the HUD Section 8 Housing Subsidy Program against improper ejectment proceeding brought by landlord.   The Client’s mental condition complicated resolution of the issues (client is covered under the American With Disabilities Act (ADA).  Case resolved favorable to interest of client.  (1994)

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


None.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.  Family Court Judge Seat #5 in the Thirteenth (13th) Judicial Circuit


1996 - Present.  


I am now serving as a Circuit Family Court Judge for the 13th Judicial Circuit.

My current term is through June 2008.  This is a court of limited jurisdiction by statute covering marital litigation, juvenile cases, child dependency cases and all other domestic relations issues.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Rourk v. Rourk 95-DR-95-08-1178 - Charleston.

T.P.R. (Private Action) (Termination of Parental Rights)

The decision disallows termination based on application of S.C. law.

(b)
Purdy v. Purdy (578 S.E.2d. 30, 356 S.C.400 (S.C. App. 2003) Beaufort.

This case involves the issue of whether the Court erred in refusing to terminate the child support obligation of a father where the father claims that his daughter, although less than seventeen, was an emancipated child by other circumstances.  The appeals Court affirmed.

(c)
Greene v. Greene 569 S.E.2d 393,351 S.C. 329 Greenville.

This case involves the Court’s treatment of equitable division of marital property in a divorce action.  It also involved whether some of the property was non-marital.  The appeals Court affirmed in part; modified in part; reversed and remanded in part.        

(d)
SCDSS v. Evans, et. al. - Greenville 95-DR-23-5300, 97-DR-23-1073. 

T.P.R. (Public Action)   (Termination of Parental Rights)

The decision allows termination based on S.C. law application.

(e)
SCDSS v. Sturkey, et. al. - Greenville 99-DR-23-258.

T.P.R. (Public Action)

(Termination of Parental Rights)

The decision allows termination based on S.C. law application.

S.C. Court of Appeals 4/22/99 - Opinion #99 - affirms.  

See Attachment 23(e). UP-258.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.

Yes.  1979-1996 - Director, Legal Services Agency of Western Carolina, Inc.

Appointed through selection by quasi-public Board of Directors;

1984-86 - State Advisory Committee on Workers Compensation Laws - Appointed by the Governor of South Carolina;

1990-1996 - Board of Directors, South Carolina Protection and Advocacy System for the Handicapped, Inc. - Appointed by Board of Directors;

1991-1996 - The Citadel Board of Visitors - by designation for the State Superintendent of Education;

1993-1996 - Board of Directors, South Carolina Families for Kids - Appointment by Board of Directors.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


(a)
Withdrew after qualified and nominated for Seat #4, SC Court of Appeals-2007;


(b)
Candidate for Resident Seat #4 Circuit Court of Greenville, Qualified; not recommended – 2004;


(c)
Candidate for Judicial Seat #3, Family Court, Greenville County (Thirteenth Judicial Circuit. - January 1992.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Yes.


(1)
State Government Employee (1972-76) Office of The Governor, Division of Administration (Supplemental Graduate Student Employee);

(2)
Sam Solomon Wholesaler (part-time undergraduate work) / Stockroom (1971) (6 mos);

(3)
Pic & Pay Shoe Retailer (Management Trainee Program) (1972) (4 mos);

(4)
Military Service (Air Force) 1966/69;

(5)
Chock Full of Nuts Restaurant Chain - clerk (1964/66).

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No.  

34.
Have you ever been sued, either personally or professionally?  If so, give details.

Yes.  Professionally:  as a defendant in my official capacity as Managing Attorney with Neighborhood Legal Assistance Program.  The case alleges violation of FOR, Fair Labor Standards Act, The Legal Services Corporation Act and alleges discrimination.  The case was dismissed with prejudice on 8/5/80 by Judge Hawkins @ 2-CV-79-1360 D4.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

AMENDED 40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

AMENDED:  I have expended $250 of my personal funds. This expenditure has been for postal stamps and printing of campaign letters of announcements.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  If so, give details.


Note:  Attached are a) Section 2-19-70(c); b) JMSC Rule 24, and c) informal opinions and letters concerning pledging prohibitions, with which third parties acting on your behalf, as well as you, must comply.


No.  None.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  Not for the purpose of seeking pledges before screening.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
South Carolina Family Court Judges Association;


(c)
National Juvenile and Family Court Judges Association;

(d)
South Carolina Black Lawyers Association – member; served as its Treasurer 1976-1980;


(e)
Greenville Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
South Carolina Bar Association;


(b)
South Carolina Family Court Judges Association;


(c)
National Juvenile and Family Court Judges Association;

(d)
South Carolina Black Lawyers Association – member; served as its Treasurer 1976-1980;


(e)
Greenville Bar Association.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

(a)
Concurrent Resolution #S698 from the State Legislature for Outstanding Service as a Governor Appointee to the State Committee for Improvement of Workers Compensation Law – 1987;

(b)
Certification of Appreciation Award from The State Department of Youth Services for teaching the Pre-Trial Diversion Class for Juvenile – 1985;


(c)
Columbia University School of Law – Completed two weeks course in in Civil Procedure taught by Judge J. Weinstein (1982);


(d)
Leadership South Carolina – 1983 Graduate;


(e)
Leadership Greenville – 1982 – Graduate;


(f)
Executive Leadership Course, Center for Creative Leadership, Greensboro, North Carolina – 1989;

(g)
Received Board Member of the Year Award for board and legal services work for Greenville’s Child, Inc. (1993);

(h)
Received Outstanding Attorney Award for legal services rendered to the Save Our Sons, Inc. (S.O.S.), 1994.  Save Our Sons is a non-profit Community-based organization dedicated to reducing the rate of incarceration of African-American male juveniles by working with the Family Court System and judges as an alternative placement for structured mentoring and development;

(i)
Coordinated the establishment of the Libra Society, a local volunteer organization for lawyers to give pro-bono service to indigent clients through Legal Services of Western Carolina, Inc. and the State Bar Pro-Bono Program.  This has resulted in more than 115 lawyers from Greenville and Pickens counties serving on referral panels to serve the Family and Probate Courts in the 13th Judicial Circuit;

(j)
Judicial member appointed by the Chief Justice to serve on the Commission of Judicial Conduct (1996-present);

(k)
Member – Family Court Judges Advisory Committee (1996-2001);

(l)
Chief Administrative Judge for Family Court for the 13th Judicial Circuit (Greenville and Pickens (counties) from 1/99 to 12/99;

(m)
Faculty member - Family Court Judges Orientation Classes 2000/2001;

(n)
Selected as one of twelve honorees on the 2001 BellSouth African American Calendar for the State of South Carolina;

(o)

Selected as the 2001 recipient of the Greenville County Human Relations Commission’s R. Cooper White Award for Equality and Justice;

(p)

Supreme Court Task Force on Need for Improving Civil Indigent Legal Services in Family Courts – member.

49.
References:


(a)
Honorable William M. Catoe, Jr. (U.S.) District Court)



Post Office Box 10262



Greenville, South Carolina 29603



Phone #: (864) 241-2740


(b)
John P. Britton, Esquire



Post Office Box 1429



Sumter, SC 29151-1429



Phone #: (803) 773-7473


(c)
Jo Watson Hackl, Esq.



Post Office Box 728



Greenville, SC 29602-0728



Phone #: (864) 242-8227

(c) 
Mr. Roger Owens


108 Willowbrook Lane


Mauldin, SC 29662


Phone #: (864) 297-4694 

(d)      Mrs. Kim Royce



South Carolina Credit Union



Post Office Box 5622



Greenville, SC 29606



Phone #: (864) 235-0363 ext. 5408

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/Robert N. Jenkins, Sr.

Date:  2/27/07

Your Honor, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and we have focused on the nine evaluative criteria which predominantly include a survey of the bench and the bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have no affidavits filed in opposition to your election and there are no witnesses present to testify.  You are welcome to make a brief opening statement if you'd like.

JUDGE JENKINS:  I'm just delighted to be here.  I know you all are against time.  I've been before this Committee before and I feel like I know you all and you all know me.

CHAIRMAN RITCHIE:  Yes, sir.  Thank you, so much for coming down and thank you for your patience this afternoon.  I'm going to turn you over to Jane Shuler for questioning.

JUDGE JENKINS:  Thank you, sir.

MS. SHULER:  Thank you, Judge Jenkins.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Jenkins provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the record at this time.

CHAIRMAN RITCHIE:  Without objection it will be waived and entered into the record.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:


Robert N. Jenkins, Sr.

Address:


Travelers Rest, SC

Work Telephone:

(864) 467-5854

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex-parte communication being tolerated?

My personal philosophy regarding ex parte communication is to avoid such contacts.  There will be times when ex-parte petitions are formally filed with the Court.  If I am serving as Administrative Judge, I may have to determine whether and to what extend an emergency exist which would merit immediate consideration or action.  This would have to be in exceptional circumstances only.

5. What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

My personal philosophy on recusal is to not preside over cases where there is an actual conflict of personal interest involving either a party or an issue.  If there is a possible apparent conflict of interest which would not affect my judgement after disclosure to the litigants.  I would consider any objections made by the litigants before deciding whether to proceed or not.  This must be considered on a case by case basis.  Former associates or partners cases could not be heard until sufficient time has passed to divest any actual or apparent conflicts.  Lawyers-legislators present an apparent conflict because it is common knowledge that they vote in judicial election, however, they vote to elect all judges.  Therefore, I would not automatically recuse myself.  My decision would be made on a case by case, factual basis.

6. If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would give great defense to the objection in making my decision.  If I decided to proceed, I would be compelled to explain on the record.

7. What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I do not accept gifts or hospitality knowingly, except from close relatives.  I would not hear cases involving close relatives or friends.

8. How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would consider it my duty to report such conduct to either the Commission or Lawyer on Judicial Conduct.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you? 


I start with knowing as much about the facts, as is practical, to discern any possible conflicts and to understand the case contextually.  Secondly, I want to discern whether federal and state constitutional provisions or principles are involved and thirdly, I want to be familiar with any federal or state statute that may apply to the facts.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

My personal philosophy is that the legislative branch is there to make the laws and set public policy.  My role as a judge is to apply the law to the facts presented.  My role is not to make laws.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I plan to continue service as an appointed member on the Commission on Judicial Conduct and to serve as a member on the Supreme Court Task Force for Improvement of Civil Access to Justice.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?


Yes.  I make a point not to discuss cases outside of the formal court settings.  I restrict socializing to a very limited group of people who do not appear before me.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


Yes.  


(1) The Commission on Judicial Conduct - Member;


(2) Goodwill of the Upstate – Board Member;


(3) Supreme Court Committee on Civil Access to Justice.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

(a) (b) (c)

Historical evidence, agency’s interpretation and documents produced

contemporaneously to the Constitution are all relevant to help interpret

the Constitution of South Carolina. Historical evidence give some

indication about the general social and mainstream values that existed,

agency interpretation is important for precedential consistency and

documents existing contemporaneously give collateral verification of

the true intent and meaning.

Of all these elements, contemporaneous documents should be given the greater weight because of its greater probative value.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?

All political power is derived from the people as specified in the Constitution. The General Assembly has plenary power for those responsibilities assigned to it under the Constitution.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


Grants of power for other levels of government flow from the State level in our Constitution through Home Rule Statutes.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


I own a one two-bedroom house that is leased for a monthly rental income which is used to pay the mortgage.  I do not consider myself to be in the general business of Landlord/Tenant to an extent that would impair my impartiality to handle cases in this area.  This arrangement is carried out through an arrangement with a Real Estate Property Management Company.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?   Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?


I believe a judge should be reserved in his conduct both ‘on’ and ‘off’ the bench.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

This rule applies all the time, seven days a week and twenty-four hours a day.

25.
Would there be a role for sternness or anger in meetings with attorneys?

I believe there is an essential role for sternness when the situation requires it; I don’t think there is ever a useful role for anger.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

I have spent over $100 on gas to travel from Greenville to Columbia and other counties to introduce myself to Legislators.  The total sum will be reported to the respective Ethic Committees of the House and Senate.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ Robert N. Jenkins, Sr.

Sworn to before me this 27th day of February, 2007.

Notary Public for S.C.

My Commission Expires: 3/12/07

MS. SHULER:  Also included in your notebooks for your review is a copy of the candidate's personal life experiences statement.  One final procedural matter, I'd note for the record that based on the testimony contained in Judge Jenkins' PDQ, which was introduced earlier into the record, Judge Jenkins meets the statutory requirements for this position regarding age, residence, and years of practice.  I would also note that Judge Jenkins was just screened this past fall and so, really, all issues basically have been dealt with in the past screening. 

Q.  Judge Jenkins, why do you want to serve now as an Appellate Court judge since you are currently serving on the Family Court? 

A.  I have served on the Family Court for eleven years and I'm ending my second term.  I have practiced in the legal field for almost 28 years.  I believe I can bring my life experience, my professional experience, to this level of the court and that I would add a new dimension to this level of the court in terms of the discourse that occurs at that level.  I would be honored to serve at that level, to serve the people of South Carolina. 

Q.  Thank you, Judge Jenkins.  Would you explain to the Commission how you believe your legal and professional experience thus far will help you to be an effective Appellate Court judge? 

A.  I believe I have a broad background in the legal field.  Most of my professional practice has been in the public, in terms of representing the lowest economic strata of the population in South Carolina, so I bring that to the table.  And I think that's a very important constituency in the state of South Carolina.  I believe that the experience that I've had in working with lawyers, in training lawyers, in supervising lawyers, will equip me to interact not only with my colleagues at the Court of Appeals, but interphasing with the members of the bar who would be representing those interests that is brought to the Court of Appeals level. Q. Judge Jenkins, what do you believe to be the appropriate demeanor for a judge? A. The appropriate demeanor for a judge is to be a listening judge, one who listens to those that comes before the Court; one that confers courtesy to those that comes before the Court, one that requires proper demeanor in terms of the orderliness of the information that comes before the Court.  I think that a judge must be such that that is perceived by the lawyers that comes before the Court, as well his or her client that comes before the Court.  That they are listened to, that they are heard, that they are properly evaluated, and that they are given a fair shake in terms of the results. 

Q.  Thank you, Judge Jenkins.  Have you sought or received a pledge of any legislator prior to this date? 

A.  I have not. 

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of this screening? 

A.  No. 

Q.  Have you asked any third-parties to contact Members of the General Assembly on your behalf? 

A.  I have not. 

Q.  Have you contacted any members the Commission? 

A.  I have not.  

Q.  Do you understand the 48-hour rule? 

A.  I do. 

Q.  Would you explain it in your words to the Commission? 

A.  In my words, I cannot seek a pledge from anyone in the General Assembly until 48 hours has transpired and you all have sent y'all's report over to the General Assembly.  And I believe there's a target date that you all have.  I cannot to anything formally until that date has expired.

MS. SHULER:  I would note that the Upstate Citizens Committee in its fall 2006 report to the Commission reported that Judge Jenkins met and exceeded the criteria of the evaluative process.  Mr. Chairman, without objection, I would ask that the fall 2006 Upstate Citizens Committee report be entered into the record.

MR. CHAIRMAN:  Without objection, it will be done.

MS. SHULER:  I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of this candidate today.  Mr. Chairman, I have no further questions of Judge Jenkins.

CHAIRMAN RITCHIE:  Thank you, Ms. Shuler.  Does anyone on the Commission have any questions for Judge Jenkins?  The Senator from Charleston?

SEN. FORD:  One quick question.  Judge, we screened you out a couple of months ago?

JUDGE JENKINS:  Yes, sir.

SEN. FORD:  And within 24 hours, I think you had threw your hat in?

JUDGE JENKINS:  Not 24 hours. 

SEN. FORD:  It wasn't 24?

JUDGE JENKINS:  Much longer than that.  I was counting and my count told me that the proper thing for me to do was to bow out with dignity and to come back now.

REP. F. SMITH:  And let the record reflect, you didn't campaign 24 hours after the report came out.

JUDGE JENKINS:  I did not.

SEN. FORD:  I meant 24 hours after the report came out.

CHAIRMAN RITCHIE:  48 hours, you mean.

REP. F. SMITH:  Okay.  Let the record reflect 48 hours after the report.

SEN. CLEARY:  And, Judge, I appreciate you.  I imagine going through this process is arduous enough.  It's time consuming and you put yourself in front of us, to an extent.  And I know you did not bow out without serious consideration of what would be best for the process and for your time in the future, so I give you credit for that.

JUDGE JENKINS:  Thank you, sir.

CHAIRMAN RITCHIE:  Does anybody else have any other questions?  Your Honor, thank you again for appearing before us and for your patience this afternoon with our schedule.  As you know, this concludes this portion of the process, but the record will remain open until the report is published.  You may be called back if we need any additional information, but it's unlikely that would happen.  I appreciate your articulation of the 48-hour rule.  It's important that you, and not only you, but your supporters follow that.  If they have any questions, they can feel free to contact staff here for clarification.  And I appreciate your service to this state and your offering for this seat, and I wish you all the best.

JUDGE JENKINS:  Thank you, Mr. Chairman, and thank you Members of the screening Committee.

CHAIRMAN RITCHIE:  Thank you.

MS. SHULER:  I'd like to state on the record a comment concerning Mr. Josey.  Mr. Josey was supposed to be screened by Brad Wright, but because of his responsibilities with the House, I'm going to question Mr. Josey.  I do want to disclose that he is my husband's law partner, and I was not involved in his screening, but I will question him.

- - - - - - - -

J. RENE JOSEY April 17, 2007 at 4:04 p.m.

CHAIRMAN RITCHIE:  Ladies and gentlemen of the Commission, we have before you J. Rene Josey who's offering for the Court of Appeals, Seat 7.  Mr. Josey, would you please raise your right hand and be sworn.  Do you solemnly swear that the testimony you're going to give today is the truth, the whole truth, and nothing but the truth, so help you God?

MR. JOSEY:  I do.

CHAIRMAN RITCHIE:  Mr. Josey, have you had the opportunity to review your personal data questionnaire?

MR. JOSEY:  I have.

CHAIRMAN RITCHIE:  Is it accurate?

MR. JOSEY:  It is.

CHAIRMAN RITCHIE:  Does it need any update or amendment?

MR. JOSEY:  It does not.

CHAIRMAN RITCHIE:  Do you have any objection to us making that a part of the record of your testimony at this time?

MR. JOSEY:  I do not.

CHAIRMAN RITCHIE:  And it will be put into the transcript at this point in the record.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: S.C. Court of Appeals, Seat 7


NAME:


Mr. J. Rene’ Josey


BUSINESS ADDRESS:
P.O. Box 5478






Florence, SC 29502-5478


TELEPHONE NUMBER:
(office):  (843) 656-4451 

2.
Date of Birth:  1960 

Place of Birth:  Jackson, Mississippi

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on 
25 May 1985 to Martha Willis Josey. Never divorced. Two children.

6.
Have you served in the military?  I have never served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Dates Attended     

Name of School                
Degrees Awarded


8/82 - 5/85


University of South Carolina
J. D. -- 1985


7/77 - 5/82

     
Clemson University

      
B. A. -- 1982

8. List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to practice in South Carolina in 1985.  I only took the South Carolina bar exam once.  I have never applied to any other state or taken any other bar exam.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


University of South Carolina School of Law Honors and Activities:



Order of Wig and Robe



Legal Writing Instructor 1984-85



South Carolina Law Review 




Student Works Editor 1984-85 




Survey Staff 1984



Phi Delta Phi Legal Fraternity, Exchequer 1984-85



Women's Law Association, Recording Secretary 1984



Environmental Law Society, Secretary-Treasurer 1983


Clemson University Honors and Activities:



University Debate Team, Outstanding Debator 1978, 1979, and 1982



Clemson Forensic Union, President 1980



Pi Kappa Alpha Fraternity, Treasurer 1980, Parliamentarian 1981



University Chorus, Letter Member    



Delta Sigma Rho-Tau Kappa Alpha (Forensic Honor Fraternity)



Phi Eta Sigma (Freshman Honor Fraternity)



Clemson Trustee Award Finalist 1981

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.

426/02
Attorney Development Program (# 221106IH);


4/27/02
Preparing the Corporate Witness (# 220716IH);


5/17/02
Time Mastery for Lawyers (220759);


8/14/02
Today’s Best Practices in Law (# 221980IH);


9/6/02
Federal Practice in the District (222011);


3/8/03
Ethics CLE (# 230637IH);


3/8/03
Sexual and Other Forms of Harassment (# 230773IH);


9/5/03
Federal Practice in the District (232375);


2/29/04
Ethics CLE (# 240770IH);


9/10/04
3rd Annual Federal Practice in (242519);


10/22/04
Revised Lawyer’s Oath CLE (241357);


12/16/04
SEC “Hot Topics” (# 04);


1/7/05
Attorney ECF Training (251624);


1/21/05
Section of Litigation Environmental (250372);


1/26/06
Law Office Technology Committee (260221);


1/27/06
Fourth Annual Civil  Law Update (260222);


1/27/06
Employment and Labor Law Section (260233);


1/28/06
Environmental and Natural Resources (260254);


2/24/06
Bringing the Voice of the Client into the Firm (260880IH);


2/25/06
Changes to South Carolina Rules of Professional Conduct (261005IH);


9/8/06
Mandatory ADR Training (263822);


12/13/06
Metadata in Electronic Documents (264116IH).

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Please do not attach a separate list.


In my private practice before government service, I was often a teacher at the Sentencing Guidelines training courses sponsored by the United States Probation Office for attorneys new to the federal system.


As United States Attorney, I was regularly asked to speak at the Annual Criminal Law Update held during the South Carolina Bar’s Charleston convention (1/26/01, 1/21/00,.  I also have taught at the South Carolina Trial Lawyer’s Convention (August 2000) and the South Carolina Solicitor’s Conference.   I helped organize and teach an Ethics CLE at Clemson’s Homecoming in 1999 (10/2/99) at the Strom Thurmond Center (“Touchdown Ethics from Tigers on Both Sides of the Field”). 


In addition, I was a regular speaker at Narcotics training classes for law enforcement, Safe Schools training for teachers and law enforcement, and other training sponsored by the Law Enforcement Coordinating Committee (LECC) of the United States Department of Justice.  I was a speaker at DEA conferences, FBI retreats, and the South Carolina Criminal Justice Academy; much of this was teaching for non-lawyers.


After joining the firm of Turner, Padget, Graham & Laney in March of 2001, I directed the Attorney Development program for new associates through 2006.  This initiative is somewhat broader than mere continuing legal education but involves development of all the skills newer lawyers need to acquire to become successful and productive practitioners.   This includes time and personnel management training, team building, and mentoring.   


Within the past five years, I have spoken on Ethics at the Florence County Bar Association’s Annual Ethics CLE (10/26/01) and the Federal Bar Association’s CLE in conjunction with the South Carolina Bar (9/6/02).

12. List all published books and articles you have written and give citations and the dates of publication for each.


While I was in law school at the University of South Carolina, I published the following two articles in the South Carolina Law Review:

(a)
An Analysis of Silkwood v. Kerr-McGee Corp. -- Are Punitive Damages and Exclusive Federal Regulation Consistent?  36 S.C.L. Rev. 689 (1985).

(b)
Annual Survey of South Carolina Law (Labor and Employment Section), 36 S.C.L. Rev. 179 (1984).



Employment Discrimination and Title VII: Appropriate Conceptual 



Frameworks for Different Claims.



Fetal Vulnerability Plan: Disparate Treatment Absent Intent.

Title VII and The Sexually Offensive Work Environment:  A Warranty of Workability.



Wildcat Strikes and Local Union Liability.

The United States Attorney’s office published a quarterly (or so) newsletter primarily for law enforcement agencies and I contributed articles to that publication (part inspirational and part educational).
13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


United States Supreme Court




October 3, 1994;


United States Court of Appeals for the Fourth Circuit
August 26, 1987;


United States Court of Appeals for the Federal Circuit
August 5, 1992;


United States District Court, District of South Carolina     August 11, 1987;


State of South Carolina




     November 21, 1985.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


From August of 1985 through August of 1987, I was a law clerk to the Honorable C. Weston Houck, United States District Court Judge for the District of South Carolina.


Following my clerkship, my wife and I chose to remain in our new home of Florence and I joined the firm of Rogers & McBratney as an associate.  I worked as an associate with the firm from August of 1987 through March of 1991.  I became a partner in the firm in April of 1991 and the firm name was changed to Rogers, McBratney, & Josey.  I remained with this firm through December of 1993 when I left to start my own solo practice.   Throughout my years of practice with these attorneys, I was engaged in the general practice of law with an emphasis on litigation.   


I was in the solo practice of law at 401 W. Cheves Street, Florence, SC, from 1 January 1994 to 17 May 1996.  The nature of my practice was very much as it had been before – general litigation matters of many varieties.  It was at this point, however, that I also began my service as a mediator.  While my practice had always had a federal criminal defense component, it was at its peak at this point.  My office location was very close to the federal courthouse and I was a frequent choice of the United States Magistrate for appointments since it facilitated timely hearings – particularly before the Federal Public Defender opened a full-time office in Florence. 


In February 1996, I was recommended by United States Senator Ernest F. Hollings to be the United States Attorney for South Carolina.  Following the vetting process, I was formally nominated by the President.  Pending confirmation by the United States Senate, I was appointed by the United States Attorney General and United States District Court as an interim United States Attorney on 17 May 1996 and I closed my private practice.   


On the motion of Senator Strom Thurmond, my nomination was quickly forwarded out of the Judiciary committee.  I was unanimously confirmed by the United States Senate just before their Memorial Day recess.  


My work as United States Attorney was again focused on diverse litigation – both civil and criminal, and both as civil plaintiff and civil defendant.  While much of my time and effort was spent leading and managing the office effort as a whole across the district, I intentionally sought opportunities to participate directly in grand jury and courtroom work – both to enhance my leadership with the office and to personally learn from many skilled Assistant United States Attorneys.  During my service I also spent considerable time working on communication and coordination with local law enforcement and local prosecutors whom I grew to respect very much.


At the conclusion of my term as United States Attorney, I resigned (24 February 2001) to aide the transition for the new administration.  I chose to join the law firm of Turner, Padget, Graham & Laney working primarily from its Florence office.  I began my work with the firm in March of 2001.  


While I work on the business and commercial litigation team, my practice has again become quite diverse including both criminal and civil matters.   The civil matters have included both tort actions and contract actions.  I have worked for both plaintiffs and defendants.  I have worked on both state criminal matters in several circuits and federal criminal matters.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.


My rating is AV.  I was fortunate enough to move from BV to AV after only 10 years of practice.  


This year (2007) I have also been listed in the Best Lawyers in America (published by Woodward/White) for Appellate Law.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Probably an average of once a month;


(b)
state:

Probably an average of twice a month.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:  

65%;


(b)
criminal:  
30%;


(c)
domestic:  
5%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:  
65%  My practice is divided between jury and non-jury matters as indicated although most of my jury matters are ended without trial;


(b)
non-jury: 
35%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  About equally in each role over the past 5 years.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Please do not attach a separate list.


(Actually, some of the appeals listed in response to questions 20 and 21 might be considered more significant matters, but I did not want to list the same cases twice.)


(a)
Evans v. Country Squire Mobile Homes (Appellate No. 89-719).
This essentially involved a breach of warranty in the sale of a mobile


home.  I represented the purchasers of the mobile home.  The case was significant because the jury apparently awarded damages under the Uniform Commercial Code for the intangible elements of emotional distress and mental anguish.  The matter was appealed to the South Carolina Court of Appeals and the verdict was affirmed.  It also was significant because I believe it was my first solo trial in Circuit Court and I believe it was Judge Kinnon’s final trial in Circuit Court before his retirement.

(b)
United States v. Theodore McFarlin  (Case No. 4:97-736).

This case is significant because it represented the first successful prosecution of this former Sheriff of Williamsburg County; to me, his conviction symbolized a purification of a corrupt segment or link in the criminal justice chain and thereby helped restore public confidence in the system.  I tried this case as United States Attorney with Assistant United States Attorney Scarlett A. Wilson (now Assistant Solicitor).  McFarlin was convicted of all counts including drug conspiracy and perjury.  McFarlin was ably defended by I.S. Levy Johnson, Esq.


(c)
United States v. Jennifer Rose (Case No. 4:93-56).


I represented the defendant, Jennifer Rose, who was charged along with the other occupants of a motor vehicle with violation of the federal narcotics laws.  All of the vehicle's occupants were natives of Jamaica. 


The case was significant because I was able to convince the District Court to direct a verdict of acquittal for Ms. Rose on the basis that the government had failed to provide sufficient proof that she was aware of the presence of illegal narcotics in the automobile.  The matter was tried before the Honorable Henry C. Morgan, United States District Judge (visiting the District of South Carolina).


(d)
United States v. James Coury Holmes and Marcus Mandel Ellis (6:00-107).

This was a multiple armed bank robbery trial in Greenville before United States District Judge Henry Herlong.  I tried it with Assistant United States Attorney Jeanne Howard.  This case is significant to me primarily because it represents the most fun I have ever had in trial.  The defendants had committed a string of unsolved car thefts followed by masked armed robberies with assault rifles.  The victims were most appreciative and cooperative.  Local law enforcement had done a good job of finally cracking the case.  The FBI had secured a great deal of circumstantial evidence as well as provided several excellent expert witnesses (dye stain chemist and photogrammetry analyst).  The trial went smoothly (as I recall, some 50 witnesses in about 3 days) and resulted in convictions.  The subsequent appeals were successfully handled by Ms. Howard.

(e)
United States v. Bill Prince and Don Prince.


I participated with two other prosecutors in this trial against the Prince brothers for their conspiracy to hire a hit man to assassinate the key trial witness in an earlier criminal matter against brother Bill Prince.  The proof against Bill Prince was largely circumstantial and dependent upon the introduction of the entire historical context of Bill Prince’s earlier conviction.  It was my first trial as a prosecutor.  The defendants were ably defended by Jack Swerling, Esq. and Jack Lawson, Esq.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Please do not attach a separate list.

(a)
Trayco, Inc. vs. United States (Case No. 4:89-361) (1991 W.L. 516834 (D.S.C.)).

This was an importer's action in United States District Court to recover a customs penalty assessed on an inaccurate factual basis.  This case is significant because it apparently represents the first time an importer has successfully invoked the jurisdiction of a District Court to obtain judicial review of a customs penalty.  I represented the importer, Trayco, Inc.  This matter was tried before the Honorable C. Weston Houck, United States District Judge, and subsequently heard by both the United States Court of Appeals for the Fourth Circuit (published opinions at 962 F.2d 97(1992)) and the United States Court of Appeals for the Federal Circuit (published opinion at 994 F.2d 832 (1993)). 

(b)
Shores v. Pennsylvania Mutual Insurance Company (Case No. 90-CP-


21-1597).

This case involved the interpretation of South Carolina's mandatory automobile insurance law.  It is significant because it represents the first time that an appellate court of this state held that the mandatory minimum liability insurance could not be defeated by the failure of an at-fault motorist to give notice to the insurance carrier.  I represented Linda Shores as the personal representative of her brother's estate.  This case involved the interpretation of South Carolina's mandatory automobile insurance law.  It is significant because it represents the first time that an appellate court of this state held that the mandatory minimum liability insurance could not be defeated by the failure of an at-fault motorist to give notice to the insurance carrier.  I represented Linda Shores as the personal representative of her brother's estate.


This matter was tried in the Florence County Court of Common Pleas before the Honorable C. Victor Rawl, Circuit Judge.  The matter was subsequently heard by both the South Carolina Court of Appeals (published opinion at Shores v. Weaver, 315 S.C. 347, 433 S.E.2d 913 (1993)).


(c)
Crosby v. Crosby (Case No. 93-DR-21-2126).

This was a child custody matter.  I represented the father, Dr. Charles E. Crosby.  The case served as an important demonstration to me of the duration and difficulty of heart-felt custody battles.  The case was also significant because the South Carolina Court of Appeals vacated the trial court's first decision awarding custody to the mother and ordered a re-trial (unpublished opinion 95-UP-050).  The matter was subsequently re-tried after I left to serve as United States Attorney.

(d)
Drew v. United States, 217 F.3d 193 (4th Cir. 2000), vacated en banc and district court affirmed, 231 F. 3d 927 (2000).

I did not write the brief in this matter, but I presented the oral arguments for the United States both before the initial three judge panel of the Fourth Circuit Court of Appeals and subsequently before the entire Court sitting en banc.  This has been my only opportunity to present an en banc argument to the court.  The issue involved the ability of a tort claimant to alter their initial theory of the case after having exhausted administrative remedies with a different theory of the case; the District Court’s dismissal of the altered claim for lack of exhaustion was reversed by the panel, 2-1, and then affirmed by the Court en banc, 5-5 (ties defer to the trial court).  The closeness of the decision also corresponds to the closeness of the issue itself which made it somewhat difficult to advocate; essentially, the question was: how much claim alteration is too much? 


(e)
David v. McLeod Regional Medical Center (Case No. 01-CP-21-334).

This was a medical malpractice claim.  I represented the hospital.  The case involved issues of agency for a hospital-based pathologist.  I had handled the matter from successful summary judgment hearing in the trial court through successful appeal to the South Carolina Supreme Court. 

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Please do not attach a separate list.

(a)
United States v. Henry Monroe Rayford, a/k/a Junebug (District Case No. 4:92-216, Appellate No. 93-5423). 


This was a federal criminal prosecution involving a conspiracy to possess drugs with an attempt to distribute as well as allegations of money laundering.  The case is significant because the money laundering conviction was reversed (unpublished opinion of the United States Court of Appeals for the Fourth Circuit, February 7, 1995) based upon the trial court's erroneous omission of evidence.  I represented the defendant Rayford (there were multiple defendants with differing appellate issues, but one composite brief was submitted).

(b)

United States v. Benjamin Harden, et.al.   (Appeal Record No. 97-4791).


This was an unsuccessful appeal from the trial court’s dismissal of the indictment for violation of the Speedy Trial Act.   As United States Attorney, I began personal work on this matter following the trial court’s dismissal.  I prepared the brief with assistance from Assistant United States Attorney Scarlett A. Wilson (now Assistant Solicitor) (she signed the final brief) and I argued the matter before the Fourth Circuit Court of Appeals.

(c)

State v. Michael White.


This is a felony DUI matter. It is the only criminal appeal that I recall handling in the State system.   I was not trial counsel and the matter arises more in the form of a post-conviction jurisdictional challenge.  Because of the unusual procedural position of the matter (post-conviction motion for sentence reconsideration), my appellate brief was never filed in this matter; nevertheless, it was prepared in draft form and has been presented to the Assistant Solicitor.  Interestingly, while the Brief is entirely my composition, some of the preliminary research was done by Mr. White in prison and I have followed up on his insightful work.  As a result of this briefing and negotiations, a new plea agreement was reached, involving the victim, and a reduced sentence imposed.  Mr. White is now a rare success story (employed, continuing his education) following his incarceration.


(d)
United States of America v. Danny Myers (No. 4:90-430, Appellate No. 91-5562).


I represented the defendant, Danny Myers, pursuant to an appointment under the Criminal Justice Act.  The defendant was charged with conspiracy to possess with intent to distribute illegal drugs, possession with intent to distribute illegal drugs, and a firearm violation.  After tendering a plea to the firearm count, the defendant stood for trial on the narcotics charges.  The case is significant because it represents the first trial of mine in which the defendant was prosecuted with "historical" evidence only. The matter was subsequently appealed to the United States Court of Appeals for the Fourth Circuit, where the conviction was affirmed (unpublished opinion). The defendant's petition for certiorari to the United States Supreme Court was denied.


(e)
United States v. Rigney (Appeal No. 89-5617).


This was a drug conspiracy case and my first criminal trial.  I was appointed to represent the defendant William O. Rigney who was a decorated Navy Veteran with no criminal record.  There was limited direct physical evidence of his involvement but significant circumstantial evidence and direct testimony of co-conspirators.  One of these witnesses made reference to the polygraph during her examination and this became the issue of the subsequent appeal.  This was also my first criminal appeal. 

22.
Have you ever held judicial office?  I have never held judicial office.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not Applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed. Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


From May 1996 through February 2001 I served as the United States Attorney for the District of South Carolina.  I was appointed by the President and unanimously confirmed by the United States Senate.   Because this was a federal office, I filed federal ethics reports; as I recall, these were all filed in a timely manner and no penalties imposed.


In March of 2001, I was appointed by Florence City Council to serve as a commissioner on the Florence Civic Center Commission – the governing body for the regional auditorium/arena located in Florence.  I still serve on that commission and was elected chairman by my fellow commissioners in July of 2002.  Our commissioners do not serve as the chief administrative officer of this commission; this function is filled by an independent contractor.  See S.C. Code § 8-13-1110(B)(6)(requiring such chief administrative officer to file Economic Interest Report with State Ethics Commission).

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Not Applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


(a)
I unsuccessfully ran for Florence County Council in 1994;


(b)
In the Fall of 2002, I was a candidate for Circuit Court Judge, At-Large Seat #9, and was found qualified, but not nominated by the Judicial Merit Screening Committee;


(c)
Last Fall (2006), I was a candidate for the South Carolina Court of Appeals, Seat #4, and was found qualified, but not nominated by the Judicial Merit Screening Committee.
27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


I was a part-time Political Science instructor at Francis Marion University (teaching one section each semester of American Government).  This was in the 1992- 1993 academic year and was in addition to my full-time practice of law.  The chairman of the department at the time was Dr. Neal Thigpen.


I am involved in the rental of commercial real estate.  Specifically, the building that I purchased in the fall of 1993 and used for my Law Office from 1994-1996 is titled in my wife’s name and leased to two attorneys who share the space.  I am involved with that business to the extent that I assist my wife with certain landlord responsibilities – such as scheduling and supervising maintenance and improvements.  This activity is expressly permitted by Section 4D (2) of the Code of Judicial Conduct.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


In March of 2001, I was appointed by the Florence City Council to a voluntary seat on the Florence Civic Center Commission – a local agency charged with the responsibility of directing the operations of the regional auditorium/arena.  After renewal, my present term expires in 2008 unless I need to leave earlier.


I also serve on the Board of Directors for the Montessori School of Florence; I am presently the Board President.  The Montessori School of Florence is a non-profit, parent run Corporation that operates a private Montessori based elementary school in Florence.  My term will end at the end of this school year (end of May 2007) unless I need to leave earlier.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


A few Florence attorneys lease an office building (from my former solo practice) from my wife.  If elected to the position I seek, I would recuse myself from sitting on any appeal involving these attorneys.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.  

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No to all.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

I have been named as a party defendant in three lawsuits, two filed in 1996 (Backus and Jackson) and one during my service as United States Attorney (Cabe). 


The plaintiff in each of these cases was an inmate at a correctional facility;

each was acting as their own attorney.   Each was dismissed with prejudice at a preliminary stage. 

The first two cases essentially involved allegations that I acted negligently in my duties as the attorney for the particular inmate involved.  Each of these lawsuits was frivolous and each was dismissed.  


The first suit was brought in Florence County Common Pleas Court by John Henry Backus.  Mr. Backus was an inmate at Evans Correctional Institute in Bennettsville, S.C.  Mr. Backus was serving two concurrent 18-year sentences for his guilty plea to two counts of assault and battery with intent to kill.  

Mr. Backus pled guilty to assault and battery with intent to kill on November 7, 1991.  Mr. Backus was represented in these proceedings by Assistant Public Defender Scott Suggs of the Florence County Bar.  

In 1992, Mr. Backus filed a civil petition seeking post-conviction relief.  Such civil actions for post-conviction relief are governed by statute in the State of South Carolina.  As a matter of routine, attorneys of the County Bar are appointed to represent each applicant.  Pursuant to this routine procedure, I was appointed to represent John Henry Backus on May 18, 1992. 


Although the record from the original plea, as well as the post-conviction

proceeding reveals that Mr. Backus was somewhat rushed to decide whether to enter a plea and made this decision with little time to consult with his attorney, the trial court nevertheless found that the plea was constitutional; accordingly, the application for post-conviction relief was denied.  

Following the denial of Backus's petition for post-conviction relief, I filed a notice of appeal in the post-conviction matter.  The subsequent appeal was handled by Daniel T. Stacey of the South Carolina Office of Appellate Defense.  

Mr. Stacey filed an Anders brief on behalf of the prisoner, John Henry Backus.  The appeal was denied.  Over four years later, I was served with a summons and complaint filed by Mr. Backus in the Court of Common Pleas alleging negligence in my representation with regard to the post-conviction relief matter.  

My malpractice carrier retained counsel on my behalf.  I was defended in this matter by Charles J. Baker, III.  The matter was dismissed with prejudice before trial.

The second suit against me was brought by Ronald Jackson.  Ronald Jackson was an inmate at Lee Correctional Institute in Bishopville, S.C.  Mr. Jackson was a retained client of my former partner.   Specifically, Mr. Jackson retained our firm to represent him with regard to a federal firearms charge.  Mr. Jackson may have also retained the firm’s services with regard to a state criminal action in Marlboro County (I am not sure).  


The defendant's federal charges were disposed of by a guilty plea taken on


October 22, 1990 before the Honorable C. Weston Houck.  Specifically, the

defendant pled guilty to Count One of the pending indictment which charged him with violation of Title 18 U.S.C. §922(g) (felon in possession).

My only involvement with Mr. Jackson's charges was to assist in the selection of a jury for Mr. Jackson in the federal court.   Specifically, on October 1, 1990, I assisted in the selection of twelve jurors and two alternate jurors to serve in Mr. Jackson's criminal trial.  Because Mr. Jackson subsequently pled guilty, these jurors were never used.


Although Mr. Jackson's complaint, which was filed in the Court of Common


Pleas for Marlboro County, alleged numerous acts of negligence, my only

involvement was the jury selection on October 1, 1990.  Because this jury was never used in a trial of Mr. Jackson, the selection of these jurors was not the proximate cause of any injury allegedly suffered by him. 

My liability carrier gave me permission to represent myself in the preliminary stages of the litigation in an effort to avoid unnecessary defense costs which would not be covered (because of my $5,000 deductible).  I was successful in filing dispositive motions bringing the matter to a quick conclusion.  Mr. Cabe’s pro se lawsuit alleged that Mr. Cabe’s civil rights had been violated by law enforcement searches.  These searches were conducted pursuant to a valid warrant obtained from a United States Magistrate by Assistant United States Attorney Dean Eichelberger.  Mr. Cabe’s lawsuit was defended by the United States Department of Justice and the complaint was dismissed. 

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  I have spent $129.78 on printing and postage.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.


I have requested friends and colleagues to contact legislators on my behalf, if I am nominated, and after the expiration of 48 hours, but not before that time.  I am unaware of any friends or colleagues making such contact.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  I have casually greeted members of the Commission when encountered.   I am unaware of anyone contacting Commission members about my candidacy.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Federal Bar Association, South Carolina Chapter;




President, September 2006 to present;




President Elect 9/05 to 9/06;




Treasurer 9/04 to 9/05;




Board of Directors Member 2001 to present;


(b)
Florence Bar Association;




President 2007;




President-Elect 2006; 




Secretary 2005;




Treasurer 2004;




Treasurer 1989-1990;


(c)
South Carolina Bar Association;


(d)
National Association of Former United States Attorneys.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Commissioner, Florence Civic Center appointed March 2001, elected Chairperson, July 2002;


(b)
Director, Montessori School of Florence appointed 2001, elected Vice – Chair, 2002, assumed Chair 2005;


(c)
Director, Lighthouse Ministries of Florence, 2002-2004;


(d)
Central United Methodist Church, Stewardship Committee 2002, Administrative Board 2003 to present, State Conference Delegate 2005-2007;


(e)
Director, South Carolina Centers for Equal Justice 2002 – 2005;


(f)
Director, Florence Center for the Arts, 2002;


(g)
Team Manager, Florence Fire Boys Soccer Team 2002 – 2003.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


As part of my screening for service as United States Attorney, I underwent an extensive FBI background investigation.  As a result of that investigation, I was cleared for service and given a top-secret security clearance with the United States.  Although those credentials have expired, the review process that supported them is of relevance to public service as a state judge as well.


I also have training as a certified Mediator and Arbitrator for civil court.  Florence County was one of the initial pilot counties for a mandatory ADR program and I received the necessary training early in the program’s development.  I formerly served on the Florence County list of mediators who could be appointed.  I conducted many mediation sessions in the 1994-1996 period.  As United States Attorney, I encouraged our office use of ADR and personally participated with Assistant United States Attorneys in several important mediation sessions. I now serve on the federally certified list of available mediators.  I am a proponent of the frequent benefits of ADR.

49.
References:

(a)
C. Edward Floyd, M.D., Chairman Emeritus of the University of South Carolina Board of Trustees (original letter enclosed);


(b)
James “Jim” G. McGee, III (letter to be submitted);

(c)
Harold W. “Trey” Gowdy, III, Solicitor, Seventh Judicial Circuit (unsigned copy enclosed, original sent directly);


(d)
Stephen Imbeau, M.D. (letter to be submitted);


(e)
Charlie Williams, Wachovia Bank VP (original letter enclosed).
YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/J. Rene’ Josey

Date: 3/9/07

Mr. Josey, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and our inquiry has focused on the nine evaluative criteria focused predominantly on the survey of the bench and the bar, a thorough study of your application materials, a verification of your compliance with ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your election and there are no witnesses present to testify.  Although, I see you have someone here you may wish to introduce to the Commission.

MR. JOSEY:  I do have my wife, Marty, with me today.

CHAIRMAN RITCHIE:  Welcome back.  It's nice to see you.

MRS. JOSEY:  Thank you.

CHAIRMAN RITCHIE:  Before I turn you over to counsel, is there a brief opening statement that you'd like to make to the Committee?

MR. JOSEY:  I do, and I've made it briefer while I've been waiting in the hallway.  Mr. Chairman, this Commission plays a critical role as gate-keeper in the selection process, and I know the members of the Commission want the process to work as it was designed to work, and so do I.  I know the Commission has many factors to consider as it makes its three nominations, but, first and foremost, is merit and I hope to demonstrate my merit to you today.  Not just in terms of legal or academic proficiency, but fundamental, sound judgment and principal of character.  Mr. Chairman, I felt called to pursue a career in law in order to help others and I've done that.  In 1990, I was recognized by the South Carolina Bar as the pro bono lawyer of the year.  Then after serving private clients, I had the opportunity to serve the public as United States Attorney and I did so for almost five years, the longest tenure of any U.S. Attorney in the last 50 years for this state.  When I was asked to serve in that role, I accepted the opportunity just because of the honor in being asked.  I really hadn't sought the position, but what I found was that a non-partisan, legal public service brought me a new level of self-fulfillment.  That is why I want to leave successful private practice to again serve the public.  Although my previous public service was pursuant to an appointment, I considered it non-partisan.  In fact, the day I was called by Senator Hollings to consider serving in the position, I called Senator Thurmond's office to request a personal meeting to seek his support.  At our meeting, he asked me one question before committing his support; will you promise to serve without regard to politics?  My response was, of course.  And I make the same commitment to this Commission today.  Senator Thurmond ultimately made the motion that led to my confirmation.  

So I have a sincere desire to serve and a commitment to serving with integrity, but I also have the overall qualifications to serve.  In law school, I made the Law Review, I served as an editor, was admitted to the Wig and Robe, and served as a legal writing instructor.  In addition to success in school, my peers have recognized my qualifications.  I received an AV rating from Martindale Hubbell in my tenth year of practice.  This year, I've been selected for the best lawyers in America for appellate law.  When I practiced solo, a fair portion of my work load was doing appeals for other law firms, a function that put my love of research and writing to work.  If you look at the Pee Dee Citizens Committee report, they found that I was very studious and analytical.  In a previous Judicial race, the South Carolina Bar reported that I was "competent, courteous, fair, open-minded, and professional with an excellent reputation for intellectual capacity and knowledge of the law."  Commissioners, in addition to proving academic performance and superior peer ratings, I have broad practice experience.  Not because of frequent job turnover every year, but because of 22 years of work in the trial courts with long-term stints, both at small firms and large firms, and trial work as a prosecutor.  

Some folks have never tried a criminal case, never handled the criminal field.  I've done both, and I've done it both as a prosecutor and as a defense attorney.  I've represented both individual interests and business interests in civil matters and civil appeals.  I've also practiced in the Family Court and served as a certified mediator, and I've taught at Francis Marion.  But work experience is not the only type of experience relevant to Judicial service, and I hope you've read my life experiences essay.  I've had the experience of living and working in partnership with a committed wife of 22 years.  I've had the ongoing experience of raising two boys, and I've had the experience of supportive parents.  I'm also a person of active faith.  I'm blessed to be in a church and a Sunday school class that works together, prays together, and supports each other.  The priorities of faith and family are what give me the stability and peace that will help me serve well in the Judiciary.  Other applicants may possess outstanding qualities and they have served our state as trial judges, but no other has the combination of attributes that I submit will best serve our state on the Court of Appeals.

As this Commission knows, many of our state's finest appellate judges were elected directly from law practice or from academic work, not the trial bench.  These include Judge Stilwell whose vacancy we're considering here today, Judge Goolsby whose vacancy was recently filled, Judge Randy Bell, Judge Alexander and others.  The attributes I highlight today are not some I chose -- this is the last page -- the attributes I had highlighted today are not some I chose.  They are the nine factors that the Commission is supposed to consider.  As you know, I've been qualified by this Commission before, but not nominated.  So the question today is, should I be nominated now.  In making that determination, I urge you to look at the strength and specificity of my references.  Those references include recent House member and trial lawyer, Jim McGee.  They include Physician and Citizen leader Steve Imbeau.  They include USC Board Chair Emeritus, Dr. Eddie Floyd.  They include Solicitor Trey Gowdy.  These important men would not have risked their reputations for me if I weren't the person of industry, integrity, and ability that they describe, and they give specifics based on their personal experiences with me.  Mr. Chairman and Commissioners, I thank you for your time and I ask for the chance to serve our state.

CHAIRMAN RITCHIE:  Thank you, Mr. Josey.  I'm going to turn you over to counsel now.

REP. D. SMITH:  I've got one comment.  You did real well until you said Gowdy in there.

MS. SHULER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  J. Rene Josey provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN RITCHIE:  Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:

J. Rene’ Josey

Work Telephone:
(843) 656-4451

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?

I have no definite plans to return to private practice.  If I enjoy judicial service as I expect, I would hope to serve as long as circumstances will allow.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

As a general rule ex parte communications should not be allowed and should be proactively discouraged by judges.  The core concepts of fundamental fairness guaranteed by procedural due process are notice and opportunity of litigants to be heard.  Inappropriate ex parte communications regarding the merits of a matter undermine each of these concepts by withholding notice and denying a concurrent opportunity to be heard. 


Of course, ex parte communications are allowed in certain limited contexts, such as an initial application for a temporary restraining order, but such communications in those circumstances should be limited and controlled by the judge so as not to exceed the scope allowed.  Ex parte communications regarding administrative matters such as scheduling might be tolerated if controlled, not abused by counsel, and helpful to efficient delivery of judicial services.  Ex parte contacts are covered by Section 3B (7) of the Code of Judicial Conduct.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

The Code of Judicial Conduct provides that recusal shall occur when “(a) the judge has a personal bias or prejudice concerning a party or a party's lawyer….” Section 3E (1) (a).  Absent such a subjective bias or prejudice, which I generally do not have, recusal may still be required by the general language of section 3E (1) if impartiality is reasonably questioned.  Factors I would consider in evaluating the reasonableness of any such question would include the nature and duration of my relationship with the particular attorney (or party) as well as the nature and length of separation in the case of former associates and partners.  

As for lawyer-legislators, there may be an appearance concern with their practice before any state tribunal but they are not prohibited from such practice and, by necessity, some judge must hear their matters; unless a particular legislator played a unique individual role in the corporate judicial election process, I do not believe a “reasonable” question of bias is raised.  Nevertheless, I believe every precaution should be taken in those matters involving lawyer-legislators to guard against both actual bias and the perception of unfairness.
6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

If the disclosure objectively “had” the appearance of bias, I would grant the motion in accordance with Section 3E (1) of the Code of Judicial Conduct which states, “A judge shall disqualify himself or herself in a proceeding in which the judge's impartiality might reasonably be questioned….” (Emphasis added).  Although the subdivisions of section 3E (1) specify numerous circumstances requiring recusal, the list is not exhaustive and the general provision mandates recusal based upon the reasonable appearance of a question.  Such recusal is required regardless of the subjective lack of actual bias.
7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

In accordance with Cannon 4 of the Code of Judicial Conduct, found in Rule 501 of the South Carolina Appellate Court Rules, I would respectfully decline gifts or social hospitality unless predicated on the existence of a friendship outside of any judicial relationship.  Only gifts or hospitality consistent with the occasion and the non-judicial relationship would be accepted.  This is also consistent with South Carolina Bar Ethics Advisory Opinion 97-40.
8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

Section 3D of the Code of Judicial Conduct provides,

“(1) A judge who receives information indicating a substantial likelihood that another judge has committed a violation of this Code should take appropriate action. A judge having knowledge that another judge has committed a violation of this Code that raises a substantial question as to the other judge's fitness for office shall inform the appropriate authority.(2) A judge who receives information indicating a substantial likelihood that a lawyer has committed a violation of the Rules of Professional Conduct contained in Rule 407, SCACR, should take appropriate action. A judge having knowledge that a lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects shall inform the appropriate authority.” (Italics Added).Appropriate action according to the commentary may include directly communicating with the judge or lawyer involved in the suspected violation of the rules.   I would act cautiously hoping to preserve and protect both the integrity of the judicial process and the professionals within the process.  I would likely discuss the matter directly and investigate the matter to determine if further action is warranted or if the matter needs to be reported to the appropriate authority (Disciplinary Counsel).

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?

I am not an officer in any political party.  I do, however, serve as a board member for numerous non-profit organizations and serve as a commissioner for the Florence Civic Center; I would re-evaluate my ability to serve on these boards and this commission if elected.  I would resign those boards and that commission if needed.   From my preliminary review of Section 4C(2) and (3) of the Code of Judicial Conduct, it seems likely that I would need to resign from the Florence Civic Center Commission but could possibly continue service on the other charitable boards with some restrictions.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?

As a board member for the Montessori School of Florence, I have been active in budgeting and planning fundraising activities for the school.  Likewise, as a former board member of Lighthouse Ministries of Florence, I have contributed (together with my wife and children) to sponsor their annual barbeque fundraiser.  Our family has also financially sponsored a fundraiser for Choices School of Florence, a non-profit alternative school affiliated with our church.  In 2006, I solicited contributions and sponsorships for the First Annual Harry Carson Celebrity Golf Tournament held by the Florence School District One Foundation.  I have also been thrown in the Muscular Dystrophy “jail” where I had to raise “bond” money in order to be released.

Approximately two and a half years ago my wife and I hosted a fundraising reception in our home for School Board candidate Jim Canup (a non-partisan position).  While my wife and I have contributed to our church (where I once was on the Stewardship Committee), occasional political candidates, and non-profit causes in our area, our personal involvement in fundraising activities has been more limited.  While we have given to other candidates within the past few years, we have not held any other event at our home or done more than making a personal contribution.  

11.
How would you prepare for cases that were before you?

As a Judge on the Court of Appeals, I would anticipate preparing for appeals before the Court by reading and outlining the briefs of the parties, and reading and reviewing the trial record - completely if necessary or in relevant part.  I would anticipate using law clerks and other staff to assist in this process including the research of applicable law, both that cited by the parties and perhaps that not referenced by any party.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


Each of three branches of government is critical to good government.  But each of the three should not play the same role in setting public policy.  All three play a role in promoting public policy.


The executive branch sets policy by the legislative and budgetary proposals it advocates and by its use of discretionary powers and priorities.  The legislative branch sets ultimate policy, of course, by the Acts and resolutions it passes.  The judicial branch generally does not have a role in setting public policy; on the other hand, its role in enforcing public policy is critical whether it be by presiding in General Sessions court or over a Common Pleas matter applying statutory law.


Judges should be vigilant not to engage in making decisions which are more appropriately and effectively made by one of the other two branches of government.  Of course, judges should not shy away from necessary decisions – ones that can not be made by the other branches. 

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

Historically I have been active with the South Carolina Bar serving on numerous committees, the Board of the Bar Foundation, and the Board of both local and state legal aid organizations.  I have also served as a speaker and panelist at continuing legal education events and serve as the director of attorney development for my present law firm.   As a judge, I would hope to continue service to the Bar through program and committee participation both with local bars and the State Bar.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

As I was once told by a judge of this state and as I have repeated, “the law is a jealous mistress.”  This has been true in every phase of my practice (big firm, small firm, government firm, and solo) and I do not expect it to change if I am fortunate enough to be elected.   The strain on my family is actually lessened when I feel both called to my work and successful with it.  We are a close family with a wealth of love and mutual support; I am very blessed in that regard.

Nevertheless, if elected, I would expect to travel away from home on a regular basis and thereby possibly strain those relationships.  From my service as United States Attorney, my family learned to adapt to the travel and strain; indeed, we tried to use it as a positive opportunity – my family often visited Columbia when my work was here (thanks to my wife’s flexible work schedule).  They spent more time at the zoo and museum; we enrolled them in some Columbia-based summer camps.  We used our lake house for a meeting spot as it provided me quicker access to Columbia and the upstate.

I am involved with my children’s lives and activities (school, scouts, soccer, choir, etc.).  I intend to remain as involved with my children’s lives.  If elected I am sure our family would adjust to the change and focus on those precious relationships that mean the most (and which serve as the ballast for my proposed ability to serve).   If needed, my wife is prepared to reduce her working hours to facilitate our family’s flexibility.

Fortunately, my friends are a supportive group and tolerant of inattention caused by my vocational pursuits of the heart.  My closest friends in the legal profession have often been both my allies and my adversaries in our adversarial system; our friendships are not based upon casual acquaintance or common litigation objectives, but on shared faith, values, and life experiences (often children).   I do not believe this service will strain those few true friendships.  And again, public service has also provided an opportunity for making new friends in more diverse places and professions.  

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


South Carolina Chapter, Federal Bar Association – President


Florence County Bar Association – President Elect


Board of Directors, Montessori School of Florence – Chairman


Florence Civic Center Commission – Chairman

Central United Methodist Church Administrative Board -- Conference Delegate

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

b)
The use and value of an agency’s interpretation of the Constitution:

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

In analyzing matters involving the South Carolina Constitution and its interpretation, it would seem that weight should be given to each of the factors listed in this question.  While first and foremost, it would seem important to identify and give meaning to the framers’ intent when drafting and enacting the Constitution, historical evidence of such intent in a given context may be limited or nonexistent.

Thus, in many cases the historical application of a Constitutional provision or an agency’s interpretation of a Constitutional provision might be most useful in rendering a judicial interpretation consistent with effective public policy.  An interesting example of a fairly recent South Carolina Supreme Court decision looking at such factors and rendering a Constitutional interpretation is Sloan v. Sandford, 357 S.C. 431, 593 S.E.2d 470 (2004) (interpreting the State Constitution as allowing Governor to also serve as a commissioned officer in the Air Force Reserve).  

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?

Article I, Section I of the South Carolina Constitution provides that “all political power is vested in and derived from the people only….”  Article I of the Constitution also declares that certain individual freedoms shall be free from legislation of the General Assembly.  Nevertheless, but for specific Constitutional limitations, the power of the South Carolina General Assembly has been broadly construed.

Indeed, the Supreme Court of South Carolina has declared that “the legislative power of the General Assembly is not dependent upon specific Constitutional authorization.  The State Constitution only limits the legislature’s plenary powers.  Thus, the General Assembly may enact any law not prohibited, expressly or by clear application, by the State or Federal Constitutions.”  Unisys Corp. v. South Carolina Budget and Control Board, 346 S.C. 158, 551 S.E.2d 263 (2001) (quoting Johnson v. Piedmont Municipal Power Agency, 277 S.C. 345, 350, 287 S.E.2d 476, 479 (1982).

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?

Under South Carolina law, local governments do not have plenary authority.  The authority of local governments does flow from the state level.

Article VIII of the South Carolina Constitution was amended by referendum vote of the citizens in November of 1972 and ratified by the General Assembly in March of 1973.  The Amendments to Article VIII of the Constitution established what is commonly referred to as “home rule.” 

The 1973 Constitutional Amendments delegated to the General Assembly the implementation of specific powers to be bestowed upon local governments.  The General Assembly has, of course, enacted legislation that grants each county and municipality the power to enact “regulations, resolutions, and ordinances which are necessary and proper for the security, welfare, convenience…health, peace, order and good government" in that locality.  See S.C. Code Ann. §§ 4-9-25 (counties) and 5-7-30 (municipalities). The Constitution also provides that the “powers, duties, and responsibilities granted local government subdivisions by the Constitution and By-Laws shall include those fairly implied and not prohibited by the Constitution.”  South Carolina Constitution Article VIII § 17.  
19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

The building that I purchased in the fall of 1993 and used for my Law Office from 1994-1996 is titled in my wife’s name and leased to a group of three attorneys who share the space.  I am involved with that business to the extent that I assist my wife with certain landlord responsibilities – such as scheduling and supervising maintenance and improvements.  My appearance of impartiality might be impaired if those tenants of my wife came before me as judge; I would anticipate recusing myself from such matters.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?


Like most churches, my church, Central United Methodist Church, does restrict membership to those who declare faith or transfer from other Christian churches; my church does not discriminate on the basis of race or gender,.  Because the church does not stigmatize those who are not members (indeed, it seeks them out), this is not invidious discrimination and is not violative of Section 2C of the Cannons of Judicial Conduct.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?


Yes as a law student on the Law Review.

An Analysis of Silkwood v. Kerr-McGee Corp. -- Are Punitive Damages and Exclusive Federal Regulation Consistent? 36 S.C.L. Rev. 689 (1985).

Annual Survey of South Carolina Law (Labor and Employment Section), 36 S.C.L. Rev. 179 (1984).

Employment Discrimination and Title VII: Appropriate Conceptual Frameworks for Different Claims.

Fetal Vulnerability Plan: Disparate Treatment Absent Intent.
Title VII and The Sexually Offensive Work Environment: A Warranty of Workability
Wildcat Strikes and Local Union Liability.

23.
What do you feel is the appropriate demeanor for a judge?

A judge needs to be both patient and wise.  A judge must be decisive but not impulsive.  A judge must be in control but must not direct the decisions to be made by litigants or their counsel.   A judge should be courteous to litigants, counsel, jurors, and staff; a judge’s demeanor should leave a positive impression on those citizens who must encounter our third branch of government.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

Because these attributes are generally characteristics that a person has (or does not have) by a certain stage in life, a good judge should exhibit them all the time.  Moreover, because the public forms its opinions of our judiciary at each and every encounter, judges should seek to always display those characteristics that will reflect well upon the justice system as a whole.  Indeed, section 2A of the Code of Judicial Conduct requires that “A judge shall respect and comply with the law and shall act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.” (Emphasis added).  Naturally, judges should be most vigilant regarding the impressions they make in those circumstances where they are acting in a judicial capacity. 

25.
Would there be a role for sternness or anger in meetings with attorneys?

Undoubtedly, there are times when judges may feel angry, but they should not act out of anger.  There may be times when circumstances warrant a firm response, either toward a litigant or attorney, but that decision should not be made in anger but as an appropriate, reasoned response to the circumstances.  I am sure this is easier said than done, but all the more reason that judges should practice patience.  This is required by Section 3B (4) of the Code of Judicial Conduct.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

I have spent $129.78 on printing and mailing.  I have also expended funds to travel to introduce myself to members of the General Assembly.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No.  I have asked supporters to wait until the appropriate time.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?

Not applicable.

31.
Have you contacted any members of the Judicial Merit Selection Commission?


No.  I have greeted them when encountered.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/J. Rene’ Josey

Sworn to before me this 9th day of March, 2007.

Notary Public for S.C.

My Commission Expires: 01/06/09

MS. SHULER:  Also included in your notebooks for your review is a copy of the candidate's personal life experiences statement.  One final procedural matter, I'd note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, J. Rene Josey meets the statutory requirements for this position regarding age, residence, and years of practice. 

Q.  Mr. Josey, I know that you've really discussed this in your opening statement, but, specifically, why do you want to serve as an appellate judge? 

A.  I think it would bring me a new level of self-fulfillment.  I feel called to do it.  I enjoy legal practice.  I think I'm good at it.  I've made money at it.  But I think I would be a happier person and a better person if I had an opportunity to serve in a capacity, a non-partisan, legal capacity for the state.  And I think I enjoy appellate work, I've always enjoyed appellate work and I think I'd be good at it.  

Q.  And you've also discussed this in your opening statement, would you explain to the Commission how you believe your legal and professional experience thus far will help you to be an effective appellate court judge?

A.  Right.  And I did kind of put the cart before the horse again with my opening statement.  But I've had a broad range of experiences in private practice, in public practice, and in big firms.  I'm in a big firm now with 90 lawyers and we do mostly corporate defense work.  But I've been in a small firm, I've been by myself, and I think I've represented little people in trouble and I've helped put people in trouble, who needed to be put in trouble.  So all of that experience I think would help me well.  I've done a lot of appellate work.  That's part of the reason why I've now been listed in the Best Lawyers in American for appellate work, and I'm anxious to try to do something new with those skills. 

Q.  Mr. Josey, could you explain to the Commission what you believe to be the demeanor of an appellate judge? 

A.  I can.  And I liked my answer last time, so I may stick with it.  I think judges need to be in control but not controlling.  I like that phrase I used last time.  I think they need to take their task seriously but not take themselves too seriously.  I think that they need to be decisive but not impulsive.  And if you can combine all of those attributes, I think you've got the right demeanor and I think I have that ability. 

Q.  Thank you, Mr. Josey.  Have you sought or received a pledge of any legislator prior to this date? 

A.  I have not. 

Q.  Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of your screening? 

A.  I have not. 

Q.  Have you asked any third-parties to contact Members of the General Assembly on your behalf?  

A.  Not until after the 48-hour rule. 

Q.  Have you contacted any members of the Commission? 

A.  No.  I've greeted them when I've seen them, but I have not contacted them about my candidacy. 

Q.  Do you understand the 48-hour rule? 

A.  I do. 

Q.  Could you explain it in your own words to the Commission? 

A.  The Commission will vote and will issue a formal report, and I'm not allowed to solicit commitments from Members of the General Assembly until after 48 hours has expired from the issuance of the formal written report.

MS. SHULER:  I would note that the Pee Dee Citizens Advisory Committee reported that it found Mr. Josey is very studious, analytical, and very personable and is qualified for this position of judge on the Court of Appeals.  Mr. Chairman, without objection, I'd ask that the Pee Dee Citizens Committee report be entered into the record.

CHAIRMAN RITCHIE:  Without objection, it will be entered at this time. 

MS. SHULER:  I would just note for the record that any concerns raised in the investigation regarding the candidate were incorporated into the questioning of the candidate today.  I'd also note that most concerns, if any concerns, were dealt with last time.  Mr. Chairman, I have no further questions.

CHAIRMAN RITCHIE:  Thank you, Ms. Shuler.  Does any member of the Commission have any questions for Mr. Josey?  The Senator from Charleston?

SEN. FORD:  I'm just curious.  What's that J for in your name?

MR. JOSEY:  Jon, J-o-n.

SEN. FORD:  Jon?  All right.

MR. JOSEY:  I was named after an acquaintance of my father's, who was Cajun, when he went to LSU --

SEN. FORD:  Yeah.  Because that sounds like one of our names.

MR. JOSEY:  And it's spelled J-o-n.  But the guy I was named after was spelled J-e-a-n, but my parents were afraid that Southerners would call me Jean.  Probably a good reason for that.

SEN. FORD:  With a voice like that, why are you not a preacher?

MR. JOSEY:  I had considered it.  I have considered it.

CHAIRMAN RITCHIE:  Any other questions for Mr. Josey?

MR. JOSEY:  I've studied law books more than I've studied the Bible, but I need to do both.

SEN. FORD:  And you sound like a preacher.

CHAIRMAN RITCHIE:  Mr. Josey, thank you again for coming down this afternoon and bringing your wife with you.  We appreciate you being with us.  And we appreciate your patience with the Commission's schedule today.

MR. JOSEY:  Thank you.

CHAIRMAN RITCHIE:  As you know, this concludes this portion of the process, but the record will remain open until the report is published and we may call you back, if necessary.

MR. JOSEY:  That'll be fine.

CHAIRMAN RITCHIE:  I appreciate your adherence to the 48-hour rule and if you have any questions about its application, please call staff, out of an abundance of caution.  I'd appreciate that.  We wish you all the best in your practice and thank you for offering for public service.

MR. JOSEY:  Thank you.

- - - - - - - -

HONORABLE APHRODITE KONDUROS at 4:18 p.m.

CHAIRMAN RITCHIE:  Ladies and gentlemen of the Commission, before you is the Honorable Aphrodite Konduros.  Judge Konduros is offering herself for the Court of Appeals, Seat 7.  Would you please raise your right hand and be sworn.  Do you solemnly swear that the testimony you're going to offer today will be the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE KONDUROS:  I do.

CHAIRMAN RITCHIE:  Your Honor, have you had the opportunity to review your personal data questionnaire?

JUDGE KONDUROS:  Yes, I have.

CHAIRMAN RITCHIE:  And is it accurate and up-to-date?

JUDGE KONDUROS:  It is, sir.

CHAIRMAN RITCHIE:  Any changes you need to make?

JUDGE KONDUROS:  No, sir.

CHAIRMAN RITCHIE:  Good.  Do you have any objection to our making that summary a part of your testimony in the record today?  

JUDGE KONDUROS:  No, sir.  

CHAIRMAN RITCHIE:  And it will be done at this point in the transcript.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: SC Court of Appeals, Judge, Seat 7

1.
NAME:


Mrs. Aphrodite Konduros


BUSINESS ADDRESS:  
P.O. Box 757





    
Greenville, SC 29602


TELEPHONE NUMBER:
(office):  864-467-5843

2.
Date of Birth:  1959


Place of Birth:  Sumter, SC

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on
 May 21, 1994 to Samuel James Konduros. Never divorced. No children.

6.
Have you served in the military?  No.

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina


1977-81 BA in English.


University of Kent, Canterbury, England
1980-81 (Exchange Student, no degree).


University of South Carolina School of Law
1981-84 Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1985.


South Carolina, took the exam twice.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


1980-81   Kent Scholar Recipient-foreign exchange scholarship;


1979        Outstanding Jr. in the English Department;


1981-84   Phi Delta Phi Law Fraternity;


1983-84   Student Bar President, USC School of Law.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.

2002
Orientation School for New Judges  7/8/02;

2002 Annual SCTLA Convention    8/1/02;

Annual Judges Conference-Family Law 8/22/02;

2003

SC BAR-Family Law Division   1/23/03;

SCLWA Conference  4/11/03;

Family Court Judges Conference 4/30/03;

Annual Judges Conference  8/21/03;

Annual SCTLA Conference-Family Law 8/07/03;

2004

SC BAR-Family Law Division 1/23/04;

Family Court Judges Conference 4/28/04;

Judicial Conference 8/19/04;

Judicial Oath of Office 8/19/04;

Seminar for Chief Administrative Judges 12/10/04;

2005

SC Bar Family Law Section, Family Court Judges Conference 1/21/05;

SC BAR- Torts and Insurance Practice 1/22/05;

Family Court Judges Conference 4/27/05;

Annual Judicial Conference 8/24/05;

SC Family Court Bench/Bar 12/02/05;

2006

ADR, Children’s Law, Family Law Section 1/27/06;

Family Court Judges Conference 4/26/06;

Annual Judicial Conference and Mini-Summit on Children 8/22/06;

Annual Judges Conference 8/23/06;

Family Court Bench/Bar 12/1/06;

2007

Family Law Section 1/26/07.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list. 


(a)
SCTLA 2003-spoke on Ethical considerations in Family Court for an absent speaker;


(b)
Family Law Lawyers Annual Conference 2002-spoke on Elder Law issues to fellow judges;


(c)
Numerous Omnibus Adult Protection Act presentations at the Criminal Justice Academy;


(d)
DSS-sponsored CLE seminars on Termination of Parental Rights, Adult Abuse issues and Adoptions;


(e)
Abuse and Neglect trainings to Greenville School District teachers


(f)
“Grand Rounds” training to interns at Greenville Hospital on recognizing abuse;


(g)
Annual training to Greenville Chamber young members on the court system and moderating law enforcement panel;


(h)
Annual training to “Leadership Greenville” on recognizing abuse;


(i)
Training to “Fatherhood Program” on the logic of Child Support;


(j)
Summer School on Gerontology, Winthrop University;


(k)
Various judicial panels at the SC BAR Family Law section;


(l)
Panelist on the Chief Justice’s Mini-Summit on Children, August 2006.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


“Chief of the Catawbas”, Sandlapper Magazine, Summer Issue, 1999.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, admitted May 21, 1985;


United States District Court, admitted May 29, 1987;


United States Court of Appeals, Fourth Circuit, admitted April 19, 1993.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1984-85 

Weinberg, Brown & McDougall  Sumter, SC


General practice, civil, criminal defense, appellate practice, Armed Services Board of Contract Appeals.

1985-1987
Law Clerk to the Hon. David F. McInnis, Circuit Court, Third Circuit


Accompanied the judge to 33 counties in our state, assisting him in civil and criminal court.

1987-89 
Todd & Barber  Columbia, SC


General practice including residential and commercial real estate and development, domestic, probate, appellate practice, criminal, civil, outdoor advertising licensure, and collection.

1989-94 
SC Department of Disabilities and Special Needs, Deputy General Counsel  Columbia, SC


Practice included family court juvenile hearings, unemployment hearings, workers compensation, civil, criminal, probate commitments, Medicaid, and Social Security benefits practice.

1994-97 
SC Department of Social Services  Greenville, SC


County attorney for DSS prosecution of abuse and neglect cases, child support, unemployment, appellate practice, and probate.

1/97-12/97

The Code Law Firm  Greenville,  SC


Private practice including divorce, child support, DSS, DJJ, civil defense in state and federal court, Insurance Reserve Fund defense for the SCDOT, Department of Education, DSS, DDSN, City of Greenville, Greer Police Department, Department of Corrections, Magistrate’s Court, appellate practice.

1997-2000 
SC Department of Social Services, Assistant General Counsel, Columbia, SC


Adoptions, DSS prosecution, appellate practice, state procurement, day care licensure appeals, State employee grievances.

2000- 2002 
Director, Greenville Department of Services, Greenville, SC


Managed 314 state employees and multi-million dollar budget, administering Medicaid, food stamps, child and adult protective services, foster care licensing, and over 400 foster children. Supervised five lawyers handling child abuse and neglect cases, adoptions, termination of parental rights cases. Continued to handle a small number of DSS cases, unemployment hearings personally.

2002- Present 
Family Court Judge, Thirteenth Circuit, Seat #3

15.
What is your rating in Martindale-Hubbell?  AV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
rare, maybe 3 times;


(b)
state:
predominately family court, with a fair percentage of circuit court and appellate appearances.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

6%;


(b)
criminal:
4%;


(c)
domestic:
90%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

5%;


(b)
non-jury: 
95%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Mostly sole, sometimes chief.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
SCDSS v. Elizabeth Rochelle Maddox, et al- Family Court termination of parental rights to remaining siblings of murdered child. Mother and father had been criminally convicted for the child’s death and the case raised the question of whether the termination case was premature as the parents’ appeals had not yet been exhausted.

 
(b)
SCDSS v. Walker, Thompson, et al- complicated abuse and neglect custody case where father of all the children and both mothers were all individuals with mental retardation. Each litigant had a guardian and a lawyer, and the case had to be tried carefully to make sure litigants were afforded a meaningful trial.


(c)
SCDSS v. Partridge, Harris, et al- sex abuse case with a middle class family where the father mother, mother’s boyfriend and the maternal grandparents were all suspects. The children wee too young to testify. Father awarded custody and grandparents were barred from ever having any contact with the children through any method. Case was not appealed, but grandparents filed numerous motions and action to have it reopened. Case was the first in Greenville to litigate grandparents’ rights. (NOTE-grandparents were not held responsible for sex abuse)


(d)
SCDSS v. Plunkett, et al- contested four day termination of parental rights and adoption case between the natural parents, who are full siblings, and their mother versus the foster parent. The parents relinquished their parental rights and then changed their minds forcing a two day trial on voluntariness of their relinquishments. Following a finding that the relinquishments were voluntary, the adoption was contested between the grandmother and foster mother. Case stands for the proposition that the natural family members have no automatic preference when it comes to adoption.


(e)
Hooper v. Rockwell, SCDSS et al, 334 SC 281, 513 SE2d 358 (1999)- mother appealed termination of her parental rights, which the Court upheld. The case stands for the current law in South Carolina on what matters are interlocutory and what matters are final and ripe for appeal.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Charping v. J.P. Scurry Company, Inc. 296 SC 312; 372 SE 2d 120 (Ct. App. 1988);


(b)
SCDSS v. Beeks, et al 325 SC 243, 481 SE 2d 703 (S.Ct. 1997);


(c)
Hooper v. Rockwell, et al 334 SC 281, 513 SE2d 358 (S.Ct.1999).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  


I have handled no criminal appeals as a litigant’s attorney. However, I sat as an Associate Justice on the SC Supreme Court on State v Luke Traylor 360 SC 74; 600 SE2d 523 (S.Ct. 2004)

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court. 


Currently a family court judge in the Thirteenth Circuit, Elected February 6, 2002, and February 4, 2004 to expire June 30, 2010. Jurisdiction is set forth in SCC Section 20-7-420, et seq.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Rogers v. Rogers, Court of Appeals Opinion #2006-UP-114affirmed, unpublished;


(b)
Castellani v. Chaudhury;


(c)
Brown v. Brown;


(d)
Lacovelli v. Lacovelli;


(e)
Herlong v. Herlong.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor. None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates. Yes. Ran unsuccessfully for SC Court of Appeals, Seat 3, to which the Honorable Paula Thomas was elected on February 7, 2007.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


(a)
Restaurant worker-prior to law school I worked as a waitress and cashier at the Howard Johnson’s Hotel in Myrtle Beach, which no longer exists. Summers of 1976-80; worked in our family-owned restaurant named Big Jim’s in Sumter, SC all my life.


(b)
Director of Greenville County Department of Social Services (see Answer 14 above)

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


No. My siblings and I formed Karvelas Children’s’ Holdings, LLC to manage and dispose of commercial property we inherited from our mother. Our father handles the business as property manager. There are two remaining pieces of property of an original six. When they are sold, we will disband the LLC. No day to day operations.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33. Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No.

34. Have you ever been sued, either personally or professionally?  If so, give details. Have you ever been sued, either personally or professionally?  If so, give details. Yes, three times.

(a)
I was sued in Circuit Court in my professional capacity as a DSS attorney by aggrieved grandparents that DSS had investigated. I was defended under the Torts Claims Act by an Insurance Reserve Fund attorney, and the case was dismissed with prejudice at the first hearing;

(b)
I was named in a family court contempt action by defendants in a DSS case while I was director of Greenville DSS. The parties dismissed the action against me before trial;

(c)
I was named in a suit against my father. He gave an option to purchase on a piece of property that he no longer owned post-divorce from our mother. When my siblings and I sold it, unaware of the option the option holder sued. The case was dismissed before the issues were joined, as we sold the so-called option holder another piece of property.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  No.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek. A ream of paper and a roll of stamps.  Roughly $50.00.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details. Yes. I have asked friends to introduce me to Members that I may not know. I have thoroughly explained the rule against vote solicitation by me or any friend, colleague or family member, but have explained my candidacy and the governing rules so that they may help me at the appropriate time.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate? I am sending a letter of intent to every member of the General Assembly, with the exception of the Commission members. I met Rep. Delleney at the Trial Lawyer Convention in August of 2006 and informed him of my intent to run. I regularly have Rep. Fletcher Smith in my courtroom, as he has a substantial family court practice in Greenville.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
SCWLA - Regional liaison in the late 90’s for one year;


(b)
Greenville County Bar since 1994;


(c)
South Carolina Bar since 1985;


(d)
Family Court Judges Association since 2002.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


I have not belonged to any of these organizations since 2002.

(a) Board member, Prevent Child Abuse Carolina;

(b) Board member, Safe Harbor Women’s Shelter;

(c) Board member, Greenville Ballet;

(d) Board member, Greenville First Steps;

(e) Executive Director, Pendleton Place Children’s Shelter;

(f) Member, Governor’s Juvenile Justice Task Force, 13th Circuit;

(g) Member, Greenville County Substance Abuse Council;

(h) Member, Greenville Area Directors of Social Health Associations (GADSHA);

(i) Member, Greenville Pediatric HIV Advisory Board.


Awards during my current judgeship:


(a)
SC Coalition Against Domestic Violence and Sexual Assault Award of Excellence 2005;


(b)
The SC Fatherhood Practitioners Network, Inc. 2005 Statewide Fatherhood Award.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

(a)
Co-recipient of the Claude N. Sapp Award for Outstanding Law Graduate (with David Dukes, Esq. of Columbia);

(b)
Served as a Acting Associate Justice of the South Carolina Supreme Court on June 22, 2004.

49.
References:


(a)
Shields Cochran



Sr. VP, South Carolina Bank and Trust



200 E. Broad St., Suite 100



Greenville, SC 29601



(864) 250-4455



(b)
Jane Sosebee



Regional Director, Bell South



218 College St.



Greenville, SC 29601



(864) 298-4949


(c)
Stephen P. Navarro



President, The Furman Co., Inc.



7 N. Laurens St.



Greenville, SC 29602



(864) 242-5151


(d)
C. Douglass Harper


     
Harper Corporation



35 West Court St., Suite 400



Greenville, SC 29601



(864)527-2500

(e) Vernon McCurry

State Board of Directors,

Division of Foster Care Review

114 Merrifield Drive

Greenville, SC 29615

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/Aphrodite Konduros
Date: February 20, 2007

Your Honor, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and that our inquiry has focused on the nine evaluative criteria, including a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of your previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your election and there is no one here to testify.  And I would offer you a chance for a brief statement to the Commission before turning you over to counsel.

JUDGE KONDUROS:  No, sir.  With respect, I yield my right to make a statement.

CHAIRMAN RITCHIE:  Thank you, your Honor.  I'll turn you over to Ms. Shuler.

MS. SHULER:  Judge Konduros.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Konduros provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with this statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today, and I would also ask that the statement be entered into the record.

CHAIRMAN RITCHIE:  Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:

Aphrodite Karvelas Konduros

Address:

P.O. Box 757


     

Greenville, SC 29602

Work Telephone:
864-467-5843

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4. What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Never appropriate from litigants, current or future, or lawyers. I firmly and quickly halt any attempt to speak to me ex parte. Certain ex parte actions are sanctioned by statute, and I would follow those statutes, such as issuance of an inspection warrant under Title 20.

5. What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

As I believe we have the finest judiciary in the county, if not the world, I happily will recuse myself at the first appearance of impropriety or discomfort of a litigant or lawyer, as any other sitting judge can handle the matter as effectively as I can. Canon 3E of the Code of Judicial Conduct governs. The conflict need not be real. I am a firm believer in the concept of “the appearance of impropriety.”

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I grant any request for recusal. As most litigants only have one day in Court, there is no reason for them to wonder forever if I was biased.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality? I reciprocate with normal hospitality from my close friends and family. 

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I have and will continue to file a report with either the Lawyer Grievance or the Judicial Grievance Committee.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations? Not since going on the bench. I annually make charitable donations to my church and organizations I admire such as the National Parks Service or Alzheimer’s Prevention.

11. How would you prepare for cases that were before you? 

As always, I study the file, consult the rules, governing statutes and applicable case law. In busier counties, time for preparation is sparse compared to hearing time, and so I try to keep my trial notebook updated for quick references to changes in the laws or decisions.

I have served in one appellate circumstance, when the Chief Justice asked me to sit for Justice Burnette who had a family funeral to attend. As I was called on the eve of the oral arguments, I read the memoranda prepared by staff counsel, and the briefs, which was all the Clerk of the Supreme Court could electronically transfer to me.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy? I will attend and serve in any capacity assigned by the Chief Justice or Chief Judge. Otherwise I seek no roles. I am opposed to judicial activism.

AMENDED13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system? Same answer as above. The Chief Justice has assigned me to two Supreme Court Task forces: one on Domestic Violence, and one on Public Access to the Courts. Otherwise, I speak at CLE’s and JCLE’s if I think the topic appropriate. One I felt to be appropriate was courtroom etiquette, and I have given that speech several times, particularly to young lawyer organizations.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this? 

I have not felt the strain in the last five years on the bench, and as a family court judge in our busiest circuit, I do not expect it to increase on the appellate bench where I am sheltered from litigants.

AMENDED15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving? None, other than the Chief Justice’s Public Access to Records Committee.


AMENDED: The Supreme Court’s Task Force on Public Access to Records. The Supreme Court Task Force on Domestic Violence referred to in #13 above is now inactive.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution: All students of the law should consider a law from its inception to passage by the Legislature if there is any ambiguity. The records of the General Assembly can be invaluable. However, the legislative process usually yields clarity in the wording of the law, and judges should tread carefully at educated guesses as to the intent of the lawmakers. Laws, like words, should be given their ordinary meanings wherever possible.

b)
The use and value of an agency’s interpretation of the Constitution: None. Interpreting the Constitution is a judicial function, not an agency one.

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention: In the case of ambiguities, contemporaneously kept minutes and historical records can be of exceptional importance. The spirit and tenor of the debate can explain the language used in the final document, and even show when another meaning was discarded in debate.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision? Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes? The South Carolina Constitution grants plenary power to local governments in some circumstances, recognizing “Home Rule” for purely local issues. However once the State has preempted an area for State authority, then there exists only what authority the State leaves to local government which can be none.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge? 

A judge should exhibit courtesy, patience, sharp focus, and a “poker face”. With the increased caseload it is hard to maintain a fresh face late in the afternoon, but I keep a note on the bench to remind myself that this may be these litigants one case ever. I have a copy of First Thessalonians 5:14-15 on the bench”…be patient towards all men.” Joe DiMaggio was once asked why he was playing so hard after the Yankees had won the division. He said,” Someone may be seeing me for their first and only time.”

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day? No judge benefits his role on the bench by being startlingly different on the bench than off. I accept the robe for the obligation it is whether at a tailgate party or a funeral.

25.
Would there be a role for sternness or anger in meetings with attorneys? I use the long pause to convey sternness. The only time I raise my voice is to hearing impaired litigants. I have used my gavel once in four years. There is no place for a judge’s anger in the courtroom.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees? Not over $100.

27.
Have you sought or received the pledge of any legislator prior to this date? No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening? No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? For introduction purposes only. NEVER to solicit votes improperly.
30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office? No.

31.
Have you contacted any members of the Judicial Merit Selection Commission? I wrote the entire General Assembly a form letter announcing my candidacy, and specifically excerpted the Members of the Commission.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Aphrodite Konduros

Sworn to before me this 1st day of March, 2007.

Notary Public for S.C.

My Commission Expires: 07/07/07

MS. SHULER:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.  One final procedural matter, I'd note for the record that based on the testimony contained in Judge Konduros' PDQ, which was introduced earlier into the record, that Judge Konduros meets the statutory requirements for this position regarding age, residence, and years of practice. 

Q.  Judge Konduros, why do you now want to serve as an Appellate Court judge after serving as a Family Court judge? 

A.  Thank you.  I think if you had a chance to read my personal information, you can see that my practice, including time on the bench, has been focused towards an appellate level position.  I find being a judge both to be an avocation as well as a vocation.  It is truly the first of many jobs that I've had that I never mind going to in the morning.  After having talked to the members of our current Court of Appeals, particularly, Judge Goolsby and Judge Kittredge, I find, as they explained the job and the realities of the job, I find it even more invigorating than less invigorating, not so much a post-mortem of trial court cases, but really the last chance for litigants to receive justice.  I also see that they treat cases where a boundary dispute over a little 100-yard piece of property the same as a medical malpractice.  The amount of work they do, the type of work they do and the ability to discuss amongst themselves in the total resolution of the case for the litigants I find hugely invigorating and I'd love to do it. 

Q.  Would you explain to the Commission how you believe your legal and professional experience thus far will help you to be an effective Appellate Court judge? 

A.  I think what my chief qualification with this is the breadth of the type of practice I've done.  It's almost a little bit of everything.  I hate that Jack of all trades, but it did come to mind.  But I've done a little workers' comp, some criminal, some Federal, a great deal of Family Court, just about every kind of Circuit Court.  I remember doing Armed Services Board of Contract Appeals work.  So it's not only the differences in the law that I've learned to juggle, but it's the differences in the type of litigants and lawyers you come across.  And that's my answer. 

Q.  Judge Konduros, would you please tell the members of the Commission what you feel to be the appropriate demeanor for a judge? 

A.  Firm, respectful, and very attentive, I think are my top three items that I try to particularly tell new judges.  People want to know they have your total attention, they don't want the case to get out of hand, and they want to know that you're completely in charge of their issue.  And with that, they feel that whatever resolution they get is one that the Court has entered into with reverence, which is, I think, the appropriate demeanor for a judge. 

Q.  Thank you.  Have you sought or received the pledge of any legislator prior to this date? 

A.  No, ma'am. 

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening? 

A.  No, ma'am. 

Q.  Have you asked any third-parties to contact members of the General Assembly on your behalf? 

A.  No, ma'am. 

Q.  Have you contacted any members of the Commission? 

A.  I have said hello to various members of the Commission in passing in the halls and at different parties and such as that.  But, otherwise, no. 

Q.  Do you understand the 48-hour rule? 

A.  Yes, ma'am. 

Q.  Could you explain it? 

A.  Certainly.  From when the report is released to the entire General Assembly, a 48-hour period must pass before you may ask any legislator for his endorsement.

MS. SHULER:  I would note that the Upstate Citizens Committee in its Fall 2006 report to the Commission reported that Judge Konduros met and exceeded the criteria of the evaluative process.  Mr. Chairman, without objection, I would ask that the fall 2006 Citizens Committee report be entered into the record.

CHAIRMAN RITCHIE:  Without objection, it will be done at this time.

MS. SHULER:  I would also note that Judge Konduros was screened in the Fall of 2006 and, any issues, if any, were raised at that time.  I would also note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Thank you, Mr. Chairman.

CHAIRMAN RITCHIE:  Thank you, Ms. Shuler.  Does any member of the Commission have any questions for Judge Konduros?  Your Honor, apparently not.  That would conclude this portion of the process.  As you know, the record will remain open until we publish our report and we may call you back if the need arises.  I also appreciate your articulation and understanding of the 48-hour rule and your adherence to it an accordance with the process.  If you have any questions about it, please contact staff.  I appreciate your service, I appreciate you offering for this position, and I wish you all a safe trip back to Greenville.

JUDGE KONDUROS:  Thank you, very much, ladies and gentlemen.

CHAIRMAN RITCHIE:  Thank you.

- - - - - - - -

HONORABLE DANIEL F. PIEPER at 4:25 p.m.

CHAIRMAN RITCHIE:  Ladies and gentlemen of the Commission, before you is the Honorable Daniel F. Pieper who is offering for the Court of Appeals, Seat 7.  Your Honor, if you would be kind enough to raise your right hand and be sworn.  Do you solemnly swear that the testimony you're about to give will be the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE PIEPER:  Yes, sir.

CHAIRMAN RITCHIE:  Your Honor, have you had the opportunity to review your personal data questionnaire?

JUDGE PIEPER:  Yes, sir.

CHAIRMAN RITCHIE:  And is it accurate and up-to-date?

JUDGE PIEPER:  Yes, sir.

CHAIRMAN RITCHIE:  Do you need to make any changes or amendments?

JUDGE PIEPER:  No, sir.

CHAIRMAN RITCHIE:  Do you have any objection to us making it a part of your testimony for the record this afternoon?

JUDGE PIEPER:  No, sir.

CHAIRMAN RITCHIE:  It will be entered into the transcript at this point.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Court of Appeals, Seat 7


NAME:


Mr. Daniel F. Pieper


BUSINESS ADDRESS:  
100 Broad Street, Suite 427 






Charleston, S.C. 29401


TELEPHONE NUMBER:
(office):  843-958-5142

2.
Date of Birth:  1961


Place of Birth:  Charleston, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status: Single. 

6.
Have you served in the military?  n/a.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

College of Charleston; 8/79 - 5/82; B.S. Business Administration; completed program in three years.

The Citadel; Summer 1981 to take undergraduate courses; Spring 1985 to take MBA courses; once I started the MBA program, I left to attend New York University.

University of South Carolina School of Law; 8/82 - 12/84; Juris Doctor Degree; finished program early.

New York University School of Law; 9/85 - 8/86; Masters of Law degree (LL.M) in Tax Law.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina; admitted May 1985.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Student Bar Association Representative at USC Law School, First Year class, 1982.  Generally, I worked during my school years.

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


(a)
Annual Judicial Conference in August;

(b)
SC Bar Civil and Criminal Update in January of each year;


(c)
SC Bar “Tips from the Bench” every other year in December;


(d)
Trial Lawyers conferences in August and November at times.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

I have lectured on the law before the Masters-in-Equity regarding civil procedure.  I also have made presentations to the Magistrates and Municipal Judges on Judicial Ethics.  I prepare a “Tips from the Bench” seminar every other year for the SC Bar that covers every level of court in SC.

In addition, I am an adjunct professor of law at the Charleston School of Law.  I have taught courses in Criminal Law and Equity.  I have also spoken on Ethics during the law school’s professionalism series.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  n/a.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

South Carolina - 1985; U.S. District Court - 1986; U.S. Court of Appeals for the Fourth Circuit - 1987.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

March 1985 - August 1985; Lawclerk, U.S. District Court, for United States Magistrate Judge Robert Carr.  I was responsible for researching the law and writing reports and recommendations for disposition of various cases such as employment and civil rights cases, social security, habeas corpus and other prisoner litigation, and all other civil cases referred to the office.  Also, I attended and prepared for all criminal proceedings before Judge Carr.  In August, I left to attend N.Y.U.   

Attorney - In summer 1986, for a short period after I returned from N.Y.U., I worked as an attorney with the Joye law firm handling foreclosures, estate planning and civil matters.

Fall 1986 - Fall 1988; Senior Lawclerk, U.S. District Court for Judge Sol Blatt, Jr.  I worked on a wide variety of civil and criminal matters involving issues of statutory and constitutional law, including habeas corpus review of decisions of the S.C. Supreme Court.  Essentially, I received training and exposure to all aspects of trial, including complex litigation.

Private Practice - August 1988 - December 1990.  During part of this time, I was associated with a lawyer under the name of Pieper & Stokes (Mark); six months thereafter, we associated with another lawyer (Kinard) but chose to operate as separate entities.  Character of practice - real estate, probate, estate planning and general civil matters.

Counsel, U.S. District Court, Summer 1990 – December 1990. Career Clerk December 1990 -Summer 1993; part-time Summer 1993 - Summer 1995; returned to U.S. District Court at request of Judge Blatt, because of my class action experience, to assist with the complicated bankruptcy class action for Patriots Point.  After the case was completed, I was asked to stay in a career position. [During the first six months of this period, I was still in private practice time above because I was serving in a special “of counsel” sort of position to the Court for the bankruptcy proceedings].  From Summer 1993 - Summer 1995, I assisted the court one day a week since I was appointed Master-in-Equity.

April 1989 - October 1991, part-time Berkeley County Magistrate (I worked at night). Presided over all cases assigned to my office.  Eventually, I was appointed Chief Magistrate.

June 1993 - June 1996; Berkeley County Master-in-Equity and Special Circuit Judge.  Duties - I presided over all circuit court nonjury trials and proceedings referred to my office for disposition; in addition, as Special Circuit Judge, I presided over most pretrial proceedings and motions in civil jury and nonjury cases; minor settlements; civil or criminal appeals from magistrate, municipal and probate courts, as well as judicial review of state agency cases such as workers’ compensation appeals, and grand jury proceedings.  I gained a wide variety of circuit court judicial experience.

June 1996 - present.  Resident Circuit Judge, Ninth Judicial Circuit.  Preside over all civil and criminal matters and appeals within the jurisdiction of the circuit court.  I have also been assigned as an Acting Supreme Court Justice. I have almost completed my eleventh year as circuit judge.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

To my knowledge, I am not listed; reason unknown.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: 
0. 


(b)
state:

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:  

90%;


(b)
criminal: 
5%;


(c)
domestic: 
5%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:




(b)
non-jury: 
100%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Associate.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

I handled tax and estate planning matters as well as collection and foreclosure proceedings which were routine and did not involve significant litigation.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)


(b)


(c)


(d)


(e)

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)


(b)


(c)


(d)


(e)

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

April 1989 - October 1991, part-time Berkeley County Magistrate; appointed position; civil jurisdiction of $2500 and limited criminal jurisdiction depending on the statute involved. Presided over all cases assigned to my office.  Eventually, I was appointed Chief Magistrate.

June 1993 - June 1996; Berkeley County Master-in-Equity and Special Circuit Judge; appointed position.  Duties - I presided over all circuit court nonjury trials and proceedings referred to my office for disposition; in addition, as Special Circuit Judge, I presided over most pretrial proceedings and motions in civil jury and nonjury cases; minor settlements; civil or criminal appeals from magistrate, municipal and probate courts, as well as judicial review of state agency cases such as workers’ compensation appeals, and grand jury proceedings.  I gained a wide variety of circuit court judicial experience.

June 1996 - present.  Resident Circuit Judge, Ninth Judicial Circuit; elected by the General Assembly.  Preside over all civil and criminal matters and appeals within the jurisdiction of the circuit court.  I have also been assigned as an acting Supreme Court Justice.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Stewart v. Richland Memorial Hospital, 567 SE2d 510 (S.C. App. 2002).  This case involved a negligence action against a public hospital alleging a nurse breached the standard of care.  The case focused on the applicable standard under the Tort Claims Act as well as the applicability of the Act’s mandatory caps.   Affirmed.

(b)
State v. Christopher Pittman (2005). This was an interesting case involving a 12 year old who killed his two grandparents.  The case was transferred from family court and received world-wide attention as it raised many issues relating to the juvenile justice system and sentencing.  The appeal is currently pending.

(c)
State v. Harvin, 547 SE2d 497 (2001); murder/armed robbery case.  This case involved a novel issue of the applicability of New York law to a statement given by the defendant while detained in that state on an unrelated charge. Affirmed.

(d)
State v. Dennis, 523 SE2d 173 (1999); murder trial.  The case dealt with interesting issues pertaining to severance as well as the use of an excited utterance by a co-defendant and whether the use of that statement violated the confrontation clause.  Affirmed.

(e)
State v. Cannon, 520 SE2d 317 (1999); drug case.  Originally, the Court of Appeals reversed the court’s decision allowing the introduction into evidence certain drugs that were seized incident to a warrantless arrest.  Ultimately, the Supreme Court reversed the appeals court and held that the trial court’s ruling was correct.  The case involved a problematic provision in the criminal domestic violence act.

24.
Have you ever held public office other than judicial office?  n/a.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


Adjunct Professor of Law, Charleston School of Law, 2005 and 2007 (current adjunct).  Taught criminal law as well as Equity and Equitable Remedies.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

Yes – I previously ran for the Court of Appeals in Spring 2004.  The Commission found me qualified and nominated me for consideration by the General Assembly.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

Other than the career or professional positions that I have previously listed, the only other positions that I have held were non-career / professional minor jobs that I held while I was attending high school, college, and law school.  I also invest in real estate and have a real estate license.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  I am an officer /owner of my real estate LLC.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None that I recognize.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

Yes, but not served with process as far as I know.  In Singleton v. State, 02-CV-3916, filed November 27, 2002, a petitioner for habeas relief in federal court named me as a judge in the pleadings also although not required. The case was dismissed.  The only other matter I am aware of is one labeled “Addision vs Daniel F. Pieper Chief Judge and Agency Party”.  However, this proceeding has never been filed and the litigant was ordered by another judge to follow certain procedures since he constantly is filing all types of matters in the courthouse.  The ALJ would not proceed on the matter either.  The Attorney General advised my office that no proceedings are pending.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


Fall 2006 – bought postage $60; envelopes $10 and paper $10. Total $80.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  As I previously indicated, before the vacancy was announced last fall, I sent letters to members of the General Assembly.  I apologize for any misunderstanding if this was improper and will not do so again.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
SC Bar Association;


(b)
Honorary member Charleston and Berkeley County Bar Association;


(c)
American Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

Because of my judicial position, I have avoided these activities so that I would not run afoul of the judicial code prohibition on judges in regard to fundraising activities.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I think one of my strongest points is that I have been involved in so many different levels of the court system.  Having been a magistrate, master-in-equity, special circuit judge, circuit judge, as well as acting Supreme Court Justice, I have a great appreciation for the types of matters before these courts that would be useful to a judge of the Court of Appeals.

I have always been innovative, diligent and imaginative.  I am also technology oriented in the operation of my office.  I feel these qualities are very useful as the judiciary strives to adjust to increasing caseloads.  I feel that I have a broad working knowledge of the court system and courtroom, having spent a great many years presiding over court.

As a circuit judge, I have been exposed to a wide range of matters, including hundreds of appeals from the magistrate, municipal and probate courts, as well as from administrative agencies.  We have generally drafted and produced most of our substantive orders and I think this extensive legal writing experience will be very useful as an appellate judge.  All of my judicial experience would be invaluable as it relates to the disposition of such matters on a higher appellate court.

In addition, my passion in teaching law school reflects my devotion to the academic side of the law which I hope will lend itself well to the appellate process.

Finally, throughout my entire career, I have always realized that there is room for improvement and the ability to grow as a judge.  I am a much different judge than I was in my earlier years.  I have tried to adjust and refine my skills as I have received feedback over the years and as I have learned new techniques and approaches from conferences, colleagues, as well as judicial evaluations. 

I have included a few attachments for consideration of the Commission.

AMENDED 49.
References:


(a)
Aprile Hiott



312 Christiee Ct 



N. Charleston, SC 29418 



843-207-0165


(b)
Holly O’Quinn



2011 Wharf Landing Ct 



N.Charleston, SC 29418 



843-767-1333


(c)
Dee Deaton 



916 Dickinson St 



Bamberg, SC, 29003 



843-682-2634


(d)
Dell Simpson 



204 Horseshoe Dr. 



Goose Creek, SC 29445 



843-572-7357

(e)
Pamela Voluntad, Mgr. 


Heritage Trust Federal Credit Union 


7550 Rivers Ave. 


North Charleston, SC 29406


843-832-7495.

AMENDED: Please substitute (d) Congressman Henry Brown, 1035 Dominion Drive, Hanahan, SC 29406; 843-747-4175 for Ms. Dell Simpson.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/Daniel F. Pieper

Date: 3/5/07

Your Honor, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on nine evaluative criteria and included is a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of your previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your election and there is no one here to testify.  You are welcome to make a brief opening statement if you'd like before I turn you over to counsel.

JUDGE PIEPER:  No.  I just want to thank everyone for allowing me the opportunity to be here and it's been a pleasure and an interesting experience.  And I've enjoyed my time as Master-in-Equity and a Circuit judge and would like to offer my services to the state as an appellate judge.

CHAIRMAN RITCHIE:  Thank you, your Honor.  I'm going to turn you over to Ms. Shuler.

MS. SHULER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Daniel F. Pieper provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN RITCHIE:  Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:

Daniel Frederick Pieper

Address:

100 Broad Street, Suite 427 




Charleston, S.C. 29401

Work Telephone:
843-958-5142

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Unless specifically allowed by law, I am very guarded when it comes to ex parte communications.  I train my staff to also be on guard for such conversations.  I consistently remind counsel to communicate with all persons involved, not just the court, whether the matter involves a letter, a proposed order or an email.  There are some instances in which ex parte proceedings are authorized; for example, a temporary restraining order.  In some criminal matters, the signing of an order for a defendant’s expert witness fee authorization is also done by way of ex parte order.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I do not automatically recuse myself in these situations unless the circumstances are such that create an improper appearance of bias.  I generally follow a procedure of disclosure of any person I have practiced with in the past or a person that is a friend of mine.  Once disclosure has occurred, I make an inquiry as to whether any party has any concerns at all.  I do it in a very relaxed way so that the person feels comfortable in telling me if he or she prefers that I not handle the matter.  I suggest that everyone leave the room to discuss it or that I will step out.

6. If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  

If the motion were made, I would have no problem recusing myself in any situation that presents the appearance of bias; it is important to remember that the appearance of bias not only impacts those individuals in court but also the public’s perception of fairness.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


Generally, I always ask for a separate check for myself.  I generally do not go to lunch or dinner with lawyers.  Most of my social circle involves persons who are not lawyers. I may have three or four lawyers I have known since my teen years that I might accept some hospitality from or for whom I might buy lunch or dinner.  Usually they do not even appear before me.  If they did, I would disclose it.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would discuss it with the judge or report it depending on our reporting obligations under the particular circumstances.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?


No; that is one of the reasons I limit my community involvement.

11.
How would you prepare for cases that were before you?

I have a reputation for preparing my cases in advance by reading the file and any briefs, as well as researching the law.  My staff and I often work long hours to accomplish this result since we realize everyone is entitled to their day in court.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I do not believe in judicial activism or legislating from the bench.  Preferably, the Legislature should set the public policy and make the laws of this state.  There are gaps in the common law of this state that sometimes require a court to evaluate policy in addressing those gaps.  This philosophy is important in maintaining the delicate balance of power between the branches of government.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I will continue to put together the Bar’s “Tips from the Bench” program, as well as participate in other educational programs.   I participate in a program to train bilingual interpreters specifically for the court system due to the growing need in our state.  I also teach law as an adjunct professor.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?


No –– that learning curve has occurred over the last 16 years or so in the judicial system in one capacity or another.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


I participate on the advisory board for the bilingual legal interpretation program at the College of Charleston.  I also participate in various committees of the Judicial Division of the American Bar Association in the areas of criminal law and ethics.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

Historical application is important if precedent is what is meant by this concept.  However, as we have seen throughout history, we must be on guard for any erroneous interpretation and be willing to correct such errors.

b)
The use and value of an agency’s interpretation of the Constitution:


Agency interpretation of constitutional issues has generally not been accorded much weight inasmuch as it is the province and duty of the court to define the Constitution.  To the extent that an agency is empowered to adopt regulations not pertaining to constitutional matters, then such regulatory intent should be accorded weight.

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:


If intent is at issue, these documents can be very important.  However, care must be taken to enforce the terms of the Constitution in accordance with the recognized meaning of the terms.  The legislative process today works in a way to allow documents to be included in the record which very well may sound like an expression of intent but only in the sense of a particular legislator and not the legislative body as a whole.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?

The General Assembly has plenary power to enact and amend statutes within the parameters of the Constitution.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?

To the extent not inconsistent with specific constitutional or statutory terms, I generally believe that the power of all levels of government below the state level must flow directly from the Legislature and the Constitution.  Generally, the local levels of government are exercising that level of the State’s sovereign authority delegated to such local governments and may enact ordinances and laws which do not conflict with state law.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?

I believe a judge should demonstrate an appreciation for the importance of the proceedings and maintain control of the proceedings so that all who appear in court feel that they received due process of the law and a fair day in court.  This is a trait that is learned and continues to evolve with experience on the bench.  I also think a judge should conduct his activities with character and integrity.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

All the time and to my staff as well.

25.
Would there be a role for sternness or anger in meetings with attorneys?

There is no real role for anger but a stern or firm hand may be appropriate at times depending on the situation.  This is an interesting question in that I convened a meeting of about 40 lawyers a few years ago to discuss the feelings of the bar on how judges should react to certain situations.  I was consistently told that judges should be tougher on individuals who deliberately or consistently violate rules of procedure and conduct.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


At this time I have spent approximately 80 dollars.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?
No – I have told anyone to whom I have made my announcement that the rules are very precise about these matters.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?

I earlier sent a mailing last fall expressing an interest in an upcoming vacancy to all members of the Legislature which would include legislative members of the Commission.  I did this before the Commission announced the vacancy. No other discussions have taken place other than that announcement of my intent to run.  However, I apologize if that mailing was inappropriate in any way and will make sure that does not occur again.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Daniel F. Pieper

Sworn to before me this 5th day of March, 2007.

Notary Public for S.C.

My Commission Expires: 07/08/09

MS. SHULER:  Also included in your notebooks for your review, is a copy of the candidate's personal life experiences statement.  One final procedural matter.  I'd note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Daniel F. Pieper meets the statutory requirements for this position regarding age, residence, and years of practice. 

Q.  Good afternoon, Judge Pieper. 

A.  Good afternoon. 

Q.  Why do you want to now serve as an Appellate Court judge? 

A.  As I was saying in my opening remarks, I had served as Magistrate, a Master-in Equity, and a Circuit judge.  I'm about to complete my eleventh year as a Circuit judge.  I have always been greatly interested in the academic side of law.  I do my own legal writing and my own research.  I kind of have a reputation for that.  I also teach at law school and that has appealed very much to the academic side of me, and I think the Appellate Court lends itself well to that side of me that I seem to be reaching for at this time. 

Q.  Besides your various service on the particular levels of the bench, what else in your legal background or experience would help you to be an effective Appellate Court judge? 

A.  Well, I have served as a Federal law clerk and I think that I enhanced my research and writing skills there.  I started my own practice and I know what it's like to be a small practitioner with the stresses of having to be in two places at once and the pressure of trying to pay the bills.  And I think all of that lends itself to the process. 

Q.  Judge Pieper, you also have an advanced degree? 

A.  I have a LLM in tax, and I think that would be beneficial insofar as the type of analysis that we're taught from a statutory perspective in the LLM program. 

Q.  Judge Pieper, although you've addressed this in your sworn affidavit, could you please tell the members of the Commission what you believe to be the appropriate demeanor for a judge? 

A.  I think a judge should be patient and should be prepared.  I think a judge should be open to the position of each party and be willing to study the issues and make a decision based on the law.  I believe in strict interpretation of the law.  There have been times when I may have made decisions about the law that I did not necessarily agree with, but I felt that I was confined to the parameters of the law and had to.  That's my oath and I believe very firmly in that. 

Q.  Judge Pieper, you received 25 bench and bar surveys, three of which might potentially be of a concern to the Commission.  These surveys raised concerns about your limited experience in private practice, your no-nonsense manner or firmness in the courtroom.  What response would you offer to these concerns? 

A.  My response to that would be, I understood that maybe a little bit more when I first started out as a baby judge.  At this point, I'm probably about tenth in seniority in the state.  And I do understand it, but I think a lot of that has to do with the fact that I started as a judge so young.  But as a trial judge, not only as a Magistrate and Master-in-Equity and Circuit judge, I've probably been exposed to hundreds and hundreds of jury trials, thousands of motions and proceedings.  I'm not sure what else in private practice would lend itself to bettering myself as a judge, other than that which I gained by opening my own practice and understanding the burdens that are placed upon a small business owner and the stresses associated therewith. 

Q.  As a follow-up, what about the perception of your no-nonsense manner or firmness in the courtroom? 

A.  I guess, I would say, if three people said that, out of the bulk of them, my understanding from those people that have appeared before me is that they tend to like that more than not like that.  I tend to be very organized about the law and people know what I expect.  If anything, I would think I'm trying to bring the caliber of the law up to a different level.  But that's just how I see it.  I don't mean that in any kind of cocky way.  But most people who come to me later say they like to have cases before me because of the organization and the preparation and the dedication to each case because I know the particular case involving those individuals.  It's their day in court and I do believe very firmly about it.  The no-nonsense attitude is, I don't like to cut up in the courtroom.  I don't like to convey any type of image that I am buddies with one lawyer or the other because all the lawyers may have an understanding that that means nothing and that it will not affect my decision.  I don't know who's sitting in that courtroom, and it does greatly concern me.  I don't want anyone to walk out of that courtroom thinking it was a sham or a zoo or a circus.  And that is more the reason why I have that no-nonsense image.  

Q.  Thank you, Judge Pieper.  Have you sought or received a pledge of any legislator prior to this date? 

A.  No. 

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening? 

A.  No, ma'am.  

Q.  Have you asked any third-parties to contact Members of the General Assembly on your behalf? 

A.  No, ma'am. 

Q.  Have you contacted any members of the Commission? 

A.  No, ma'am. 

Q.  Do you understand the 48-hour rule? 

A.  Yes, ma'am. 

Q.  Would you explain it in your own words to the Commission? 

A.  That once the report is issued, that there's a waiting period and before that period runs, we cannot solicit any commitments.  And in this particular case, I understand the report comes out like on a Thursday, so it's really more than 48 hours, that we can't solicit any commitments until the Tuesday thereafter.

MS. SHULER:  I would note that the Lowcountry Citizens Committee found the Honorable Daniel F. Pieper to be a very eminently qualified and most highly regarded candidate who would honorably serve on the Court of Appeals bench.  Mr. Chairman, without objection, I would ask that the Lowcountry Citizens Committee report be entered into the record.

CHAIRMAN RITCHIE:  Without objection.

MS. SHULER:  I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

MR. CHAIRMAN:  Thank you, Ms. Shuler.  Does any member of the Commission have any questions for Judge Pieper?

MR. HARRELL:  I do.

MR. CHAIRMAN:  Yes, sir.

MR. HARRELL:  Judge Pieper, in Charleston, you had this case with the Zoloft child that murdered his grandparents?

JUDGE PIEPER:  Yes, sir.

MR. HARRELL:  And, as a result of that, I believe that you were mentioned in a book about the case, which I've read.  And I think the Commission here might ought hear that to get a fuller picture of what you're talking about with the no-nonsense --

JUDGE PIEPER:  I would be happy to submit a copy to the Commission.  

MR. HARRELL:  Just briefly.

JUDGE PIEPER:  I had thought about that, but, actually, I think I've discussed with general counsel that I'm not one to ever -- I'm kind of a quiet person and I'm not one to try to sing my praises or anything.  The book was very complimentary.  I did not even realize that there was an author there throughout that multiple-week trial.  And the author made some really nice comments, like when Judge Pieper cuts his arm, he bleeds the law, and things like that, and how organized the Court was.  And I also received a letter from CNN afterwards.  I believe I made that a part of my package that said they'd been through cases like Watergate and from that point on, they had never seen a trial as professional as that one was handled.  And I'm just not very good at bringing that kind of stuff up.

MR. HARRELL:  Right.  Right.  Okay.  Thank you.  That's all the questions I have.  

CHAIRMAN RITCHIE:  Well, Judge Pieper, I know you've been through screenings in the past and there have been other bench and bar surveys sometimes that have confused your reserved nature and your business approach with being distant.  

JUDGE PIEPER:  I understand that.

CHAIRMAN RITCHIE:  And I know you've tried in the past to address it and I think you've done a fine job of that.  I just want you to know we recognize it's a matter of your comfort level in how you conduct your courtroom and I appreciate you raising the bar in that regard.

JUDGE PIEPER:  Thank you, very much.

PROF. FREEMAN:  And I agree.

JUDGE PIEPER:  Thank you, very much, all of you.  I appreciate that.  

CHAIRMAN RITCHIE:  Does anybody else have any other questions?  Your Honor, that concludes this portion of the process.  As you know, the record will remain open until the report is published and if we need to call you back for any reason, we'll let you know about that.  I appreciate your adherence and your articulation on the 48-hour rule.  If you have any questions about it or your supporters do, please have them contact staff for any clarification.  And we appreciate your service on the trial bench and wish you a safe trip home.

JUDGE PIEPER:  Thank, y'all.  

MS. SHULER:  That's the end of the candidates for the Court of Appeals.

CHAIRMAN RITCHIE:  Well, let's take a five-minute break.  We'll come back and go into Executive Session and we'll take care of some housekeeping matters, and then we'll come back out and see what this block of candidates and then we'll come back and do the trial court record.

(Recess from 4:37 p.m. to 4:44 p.m.)

(Executive Session)

4:48 p.m.

CHAIRMAN RITCHIE:  Ladies and gentlemen of the Commission, before you are the applicants for the Court of Appeals, Seat 7.  

PROF. FREEMAN:  I move that all be found qualified.

MR. SELLERS:  Second.

CHAIRMAN RITCHIE:  Moved and second that all be found qualified.  All in favor, say aye.

(Respond)

CHAIRMAN RITCHIE:  Any opposed?  Let the record reflect that it was a unanimous vote.  The question before you is, which three will be found qualified and nominated.  I'll take the order down the list with the first being, all those in favor of finding the Honorable Robert S. Armstrong qualified and nominated, please raise your right hand.  Remember, you can vote for up to three of these candidates.

(Count)

MS. SHULER:  One.

CHAIRMAN RITCHIE:  One?  Next is, anyone who finds the Honorable Timothy L. Brown qualified and nominated, please raise your right hand.

(Count)

MS. SHULER:  Six.

CHAIRMAN RITCHIE:  Next is the Honorable Robert N. Jenkins, Sr. qualified and nominated?

(Count)

MS. SHULER:  Two.

CHAIRMAN RITCHIE:  The next is J. Rene Josey qualified and nominated?

(Count)

MS. SHULER:  Seven.

CHAIRMAN RITCHIE:  Next is the Honorable Aphrodite Konduros qualified and nominated.

(Count)

MS. SHULER:  Seven.

CHAIRMAN RITCHIE:  And then lastly, the Honorable Daniel F. Pieper qualified and nominated.

(Count)

MS. SHULER:  Seven.  Josey, Konduros, and Pieper.

CHAIRMAN RITCHIE:  Okay.  So just Josey, Konduros, and Pieper, all have seven votes.  Good.  Does anybody have any questions?

- - - - - - - -

HONORABLE BENJAMIN H. CULBERTSON at 4:50 p.m.

CHAIRMAN RITCHIE:  Good afternoon.

JUDGE CULBERTSON:  Good afternoon.

CHAIRMAN RITCHIE:  Ladies and gentlemen, before you is the Honorable Benjamin H. Culbertson.  Judge Culbertson is offering for the Circuit Court for the 15th Judicial Circuit, Seat 2.  Welcome, your Honor.

JUDGE CULBERTSON:  Thank you.

CHAIRMAN RITCHIE:  Would you please raise your right hand and be sworn.  Do you solemnly swear that the testimony you're going to give this afternoon will be the truth, the whole truth, and nothing but the truth, so help you God?

JUDGE CULBERTSON:  Yes, sir, I do.

CHAIRMAN RITCHIE:  Have you had the opportunity to review your personal data questionnaire?

JUDGE CULBERTSON:  Yes, sir.

CHAIRMAN RITCHIE:  Is it accurate and up-to-date?

JUDGE CULBERTSON:  Yes, sir.  With one exception.  The question that deals with public office, I put I had never held public office, but I omitted the fact that I was Chairman of the Georgetown Election Commission from 2004 to 2006.  So other than that, I didn't really realize whether or not that was public office or not, but I did serve in that capacity.

CHAIRMAN RITCHIE:  Thank you for updating that.  Do you have an objection to us making that summary a part of your testimony for the record this afternoon?

JUDGE CULBERTSON:  That's fine.

CHAIRMAN RITCHIE:  Okay.  It will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Circuit Court Judge

15th Judicial Circuit, Seat 2


NAME:


Mr. Benjamin H. Culbertson


BUSINESS ADDRESS:
P.O. Box 943; Georgetown, SC  29442


TELEPHONE NUMBER:
(office):  (843) 527-6838

2.
Date of Birth:  1959


Place of Birth:  Laurens, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status: Married to Renee Kinsey Culbertson on marriage:  September 14, 1985.  Never been divorce.  No divorce is pending.  Three children.

6.
Have you served in the military?  Never served in military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel, 1977-1981, B.A., History.


Un. of S. Carolina School of Law, 1981-1984, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I am admitted to practice law in South Carolina only.  I was admitted in 1984.  South Carolina is the only state in which I have taken the bar exam.  I passed the bar exam the first time I took it.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


University of South Carolina School of Law:



Elected representative of Legislative Council (1983-1984)



Job Placement Committee (1983-1984)



Student Bar Association (1981-1982; 1983-1984)



Phi Delta Phi Legal Fraternity (1983-1984)



Phi Delta Phi Social Committee (1983-1984)



Karen Lee Scholarship Committee (1982)


The Citadel:



Elected representative to Senior Class Board of Directors (1980-1981)



Elected representative to Junior Class Board of Directors (1979-1980)

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


(a)
Master-In-Equity Annual Meeting



02/23/2007;


(b)
Master-In-Equity Bench/Bar Seminar


10/13/2006;


(c)
Horry County Bar Family Court Seminar


12/09/2005;


(d)
Master-In-Equity Bench/Bar Seminar


10/14/2005;


(e)
Master-In-Equity Annual Meeting



02/25/2005;


(f)
Judicial Oath of Office (Supreme Court)


12/10/2004;


(g)
Master-In-Equity Bench/Bar Seminar


10/15/2004;


(h)
New Lawyer Oath (SCTLA Annual Convention)
08/06/2004;


(i)
Master-In-Equity Annual Meeting



02/06/2004;


(j)
Title Insurance Claims (Chicago Title Ins. Co.)

11/18/2003;


(k)
Master-In-Equity Bench/Bar Seminar


10/17/2003;


(l)
SCTLA Annual Convention



08/07/2003;


(m)
Title Insurance (Chicago Title)



11/19/2002;


(n)
Master-In-Equity Bench/Bar Seminar (video)

10/11/2002;


(o)
Hot Topics from Best Domestic



09/20/2002;


(p)
SCTLA Annual Convention



08/01/2002;


(q)
Master-In-Equity Annual Meeting



02/15/2002.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


At the Horry County Family Court Seminar in 2005, I gave a lecture on “Writing Domestic Orders.”

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


11/15/1984:  admitted to all state courts for the state of South Carolina.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


From 1/14/1985 until 12/31/1990, I was an associate attorney and, then, a partner with the law firm of Schneider and O’Donnell, P.A.  I maintained a general practice in all areas of law except tax law.


From 1/1985 until 4/1996, I served as Assistant Municipal Court Judge for the City of Georgetown, SC.  I presided over criminal cases occurring in the city where the penalties for convictions were a fine of not more than $500.00 and/or imprisonment of not more than 30 days.  I also conducted preliminary hearings and set bond for defendants charged with General Sessions offenses, except for capital murder cases and charges with a penalty of life imprisonment.


From 1/1/1991 until the present, I have been a sole practicing attorney with the firm of Benjamin H. Culbertson, P.A.  I maintain a general practice in all areas of law except bankruptcy, tax law and social security claims.


From 4/1996 until the present, I have served as Master-In-Equity for Georgetown County, SC.  I preside over non-jury civil cases that are referred to me and have the same jurisdiction and authority as a Circuit Court Judge presiding over the case.


From 7/2001 until the present, I have served as Special Circuit Court Judge under appointment from The Honorable Jean Toal, Chief Justice of the South Carolina Supreme Court.  I have the same jurisdiction and authority as a Circuit Court Judge over matters pending in Georgetown County, except for presiding over trials in General Sessions Court.


(b)
If you are a candidate for Circuit Court, please provide a brief written description of your experience in criminal matters, including any cases handled over the past five years and include a brief description of the issues involved. Further, please provide a brief written description of your experience in civil matters, including any cases handled over the past five years and include a brief description of the types of matters handled, issues involved, and procedural history.  Please include information such as the primary areas in civil court in which you practice, whether you represent plaintiffs or defendants, or both. You may go back farther than five years if you feel it would assist the Commission with its assessment of your experience.  If you lack experience in an area, describe how your background has prepared you to preside over such matters as a Circuit Court Judge, or how you would compensate for your lack of experience in this area.



I have represented criminal defendants in General Sessions Court and Magistrate Court.  I have defended persons charged with burglary, criminal sexual conduct, assault and battery of a high and aggravated nature, domestic violence, DUI, felony DUI, possession of controlled substances, contributing to the delinquency of a minor and various other charges.  I have represented people in post conviction relief petitions and, when I first started practice, I assisted the senior partner in our firm with a capital murder case (though I was not an attorney of record).



In most of my criminal defense cases, the defendant either enters the Pre-Trial Intervention Program or pleads guilty to a lesser charge.  In one case, I was defending a person charged with Engaging a Child for Sexual Performance where the primary defense was entrapment.  The defendant was convicted.  In another case, I defended a person charged with burglary where the primary issue was whether or not the person entered a residence.  The defendant was acquitted.



In civil cases, I represent plaintiffs in personal injury cases, wrongful death and survival, breach of contract, condemnation, workers compensation and real estate disputes.  I have also represented defendants in breach of contract disputes.  In one case, I represented a person charged with breach of contract where the primary issue was the plaintiff’s failure to perform under the contract.  Though the defendant lost at trial, the lower court’s decision was reversed on appeal to the South Carolina Court of Appeals.

15.
What is your rating in Martindale-Hubbell?  “BV.”

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
None;


(b)
state:
I have appeared in state court approximately twice a year during the past five years.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

15%;


(b)
criminal:
15%;


(c)
domestic:
70%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

5%;


(b)
non-jury:
95%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
Century 21-Grimes & Associates vs. John E. Benford, Unpublished Opinion No. 2004-UP-356.  In this case, I represented a defendant who was sued for breach of contract.  The plaintiff claimed that the defendant failed to pay a commission on a real estate sale.  The defendant lost at trial but, on appeal, the South Carolina Court of Appeals reversed, citing the plaintiff’s failure to perform under the contract;


(b)
State of South Carolina vs. James William King, Docket No. 00-GS22-0387.  I represented a defendant charged with Burglary 1st degree, Burglary 3rd degree and Grand Larceny.  The primary issue was whether or not the defendant entered a residence.  The defendant was acquitted of all charges;


(c)
Jerry Bolen vs. Tommy Morris Construction and S.C. Home Builders Self Insured Fund, WCC File No. 9918808.  In this case, I represented an employee in his workers’ compensation claim where the primary issue was whether or not the employee sustained an injury during the course of his employment.  The employee was found to have a compensable injury.  The decision of the single commissioner was affirmed on appeal to the full commission;


(d)
State of South Carolina vs. Edwin Lavelle Rogerson, Jr., Docket No. 98-GS22-447.  In this case, I represented a defendant charged with Engaging a Child for Sexual Performance and Contributing to the Delinquency of a Minor.  The primary defense was entrapment.  The defendant was convicted.


(e)
SCDSS vs. Jamie Ward, et al., 2000-DR22-84.  In this case, the South Carolina Department of Social Services sought termination of the parental rights to children whose sibling had been murdered.  I represented the children’s father who was incarcerated on unrelated charges at the time of the child’s murder.  The sole grounds for termination of the father’s parental rights were that his children had been in foster care for 15 of the most recent 22 months.  The primary issue was whether or not the father’s parental rights could be terminated since he did not engage in any action that caused the removal of the children.  The court terminated the father’s parental rights and the father appealed.  The case settled while on appeal.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
The only civil appeal that I have handled personally is Century 21-Grimes & Associates vs. John E. Benford, Unpublished Opinion No. 2004-UP-356.  In this case, I represented a defendant who was sued for breach of contract.  The plaintiff claimed that the defendant failed to pay a commission on a real estate sale.  The defendant lost at trial but, on appeal, the South Carolina Court of Appeals reversed, citing the plaintiff’s failure to perform under the contract.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


I have not handled any criminal appeals personally.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


From 1/1985 until 4/1996, I served as Assistant Municipal Court Judge for the City of Georgetown, SC.  I was appointed by City Council and presided over criminal cases occurring in the city where the penalties for convictions were a fine of not more than $500.00 and/or imprisonment of not more than 30 days.  I also conducted preliminary hearings and set bond for defendants charged with General Sessions offenses, except for capital murder cases and charges with a penalty of life imprisonment.


From 4/1996 until the present, I have served as Master-In-Equity for Georgetown County, SC.  I am appointed by the governor with the advise and consent of the General Assembly.  I preside over non-jury civil cases that are referred to me and have the same jurisdiction and authority as a Circuit Court Judge presiding over the case.


From 7/2001 until the present, I have served as Special Circuit Court Judge under appointment from The Honorable Jean Toal, Chief Justice of the South Carolina Supreme Court.  I have the same jurisdiction and authority as a Circuit Court Judge over matters pending in Georgetown County, except for presiding over trials in General Sessions Court.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Stella Sue Roland, et al. vs. Heritage Litchfield, Inc., et al. (S.C. Court of Appeals, Opinion No. 4204, Filed 2/5/2007).  In this case, eleven condominium owners sued the developer and general contractor for numerous causes of action after discovering mold in the firewall areas of their condominiums.  I granted the plaintiffs partial summary judgment as to liability.  The developer and general contractor appealed, claiming that disputed issues of material fact existed and that the plaintiffs had no standing for damages to the common areas since they did not own the common areas.  On appeal, the South Carolina Court of Appeals affirmed my order granting summary judgment.


(b)
Martha Geathers vs. 3V, Inc. and EBI Companies and Liberty Mutual Insurance Company, (S.C. Supreme Court, Opinion No. 26254, filed 1/29/2007).  This case involves a dispute between two workers compensation carriers.  EBI Companies (EBI) claims that Liberty Mutual Insurance Company (Liberty) is solely liable for injuries sustained by the plaintiff during the course of her employment with 3V, Inc., a company previously insured by EBI but currently insured by Liberty.  Liberty claims that the liability should be apportioned between the two carriers.  Liberty asserts that the plaintiff sustained her injury during the time that 3V, Inc. was insured by EBI and, then, aggravated that injury during the time 3V, Inc. was insured by Liberty.  The full commission apportioned liability between the two carriers.  On appeal to the Circuit Court, as Special Circuit Court Judge, I reversed the full commission and held Liberty solely liable.  My ruling was based upon a finding that the employee had reached maximum medical improvement from her first injury and was released from her medical provider.  Therefore, the second claim was not related to the first but, rather, a new claim based upon a second accident.  My decision was reversed by the South Carolina Court of Appeals.  However, the South Carolina Supreme Court reversed the South Carolina Court of Appeals and affirmed my decision.


(c)
Martha Melton Williams, et al. vs. James W. Weaver, et al., (South Carolina Court of Appeals, Unpublished Opinion No. 2006-UP-314, filed 8/3/2006)  In this case, the South Carolina Court of Appeals affirmed my decision as Master-In-Equity holding the Last Will and Testament of a decedent valid.  The plaintiffs sought to have the Will set aside, alleging undue influence.


(d)
Patrick M. Siau, et al. vs. Kal Kassel, et al., (South Carolina Court of Appeals, Opinion No. 4133, filed 7/3/2006).  In this case, the South Carolina Court of Appeals affirmed my decision, as Master-In-Equity, holding that the defendant had violated  set-back restrictions under the county zoning ordinance and subdivision restrictive covenants when building his house.  The defendant claimed that he had not violated set-back restrictions because he owned tidal property which adjoined his property and, thus, created the necessary set-backs.  I found that the defendant did not own the tidal property but, rather, that the tidal property was owned by the state under the “public use” doctrine.


(e)
Richard Rife vs. Hitachi Construction Machinery Co., Ltd., et al., (South Carolina Court of Appeals, Opinion No. 3936, filed 1/31/2005).  In this case, the South Carolina Court of Appeals affirmed my decision, as Special Circuit Court Judge, granting the defendant’s motion for summary judgment.  This is a products liability case wherein the plaintiff sued the defendant for the manufacturing of a defective product.  The defendant was granted summary judgment because it manufactured the product in question abroad and sold it in a foreign market.  The product was never intended for distribution in the United States but, the plaintiff’s employer purchased the product on the secondary market and imported it into the United States. 

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


I have never held public office other than judicial office.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


From 1/14/1985 until 12/31/1990, I was an associate attorney and, then, a partner with the law firm of Schneider and O’Donnell, P.A.  I maintained a general practice in all areas of law except tax law.


From 1/1/1991 until the present, I have been a sole practicing attorney with the firm of Benjamin H. Culbertson, P.A.  I maintain a general practice in all areas of law except bankruptcy, tax law and social security claims.

AMENDED 26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 


I have been a candidate for judicial office in the past but, I withdrew prior to the election.


AMENDED: In 1998, I filed for Resident Seat #2, 15th Judicial Circuit, vacated by the retirement of Judge David Maring. I withdrew as a candidate when Judge Paula Thomas (who was an at-large judge) filed for the resident seat. When Judge Thomas was elected to the resident seat, I filed for her vacated at-large seat, as well as 2 other vacated at-large seats. Though I was found to be one of the three most qualified candidates in one of the at-large seat races, I withdrew voluntarily because Judge Buddy Nichols was the obvious candidate for election. On other occasion, I filed for an Administrative Law judgeship. Though I was found qualified by the JMSC, I was not one of the top three candidates.
27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.
30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


In 1993, I represented a husband in a divorce and custody case.  After the case, both my client and I were sued by his ex-wife for alleged violation of the Omnibus Crime Bill.  The ex-wife claimed that we had violated the statute by using wire-tapped phone conversations between her and her paramour during a motion hearing in the divorce trial.  The trial court (in federal court) granted the ex-wife summary judgment but, on appeal to the U. S. District Court of Appeals, the appellate court reversed the summary judgment and granted summary judgment in favor of me.


On another occasion, a case for supplementary proceedings was referred to me as Special Referee.  After the supplementary proceedings, the defendant filed a pro se lawsuit against the circuit court judge who referred the case to the former Master-In-Equity, the former Master-In-Equity, the plaintiff’s attorney and me.  The complaint alleged some type of civil rights violation.  The case was summarily dismissed.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


I have spent approximately $66.00 in postage.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.


I am not aware of anyone contacting members of the General Assembly on my behalf.  I am aware of members of the local bar, Georgetown County Council and Georgetown City Council contacting members of the General Assembly expressing their strong desire that this judicial seat remain in Georgetown, SC.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?

In September, 2006, I mailed a letter to all members of the General Assembly advising them of my candidacy for this judicial seat should it become vacant.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a) Georgetown County Bar Association;




President (2007); Secretary (1985-1986, 1989-1990);


(b)
South Carolina Bar Association (1985 to present);


(c)
American Bar Association (1985-1992).

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
The Citadel Alumni Association;


(b)
The Citadel Brigadier Club;


(c)
Georgetown Cotillion Club;




President (2000-2001);




Vice President (1999-2000);




Secretary/Treasurer (1998-1999);




Executive Committee (1995-1998);


(d)
Winyah Indigo Society;


(e)
Duncan Memorial United Methodist Church.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


For the past 22 years, I have served as a member of the judiciary in some capacity.  I have gradually progressed from Assistant Municipal Court Judge, to Master-In-Equity, to Special Circuit Court Judge.  I am a resident of Georgetown and a member of the local bar.  Since the creation of this judicial seat, it has been held by a Georgetown attorney, with the other resident seat being held by an Horry County attorney.  This judicial seat needs to remain in Georgetown County to ensure the efficient administration of justice in this county.  If it were to pass to Horry County, then Horry County would have three Circuit Court Judges and Georgetown would not have any.

49.
References:

(a) Reverend Phil Thrailkill

Duncan Memorial United Methodist Church

901 Highmarket Street

Georgetown, SC  29440

(843) 546-6013

(b) Lori L. Lowell, Financial Center Manager

First Federal of Charleston

Post Office Box 1926

Georgetown, SC  29442

(843) 546-8500

(c) Meyer Rosen, Esquire

Rosen & Rosen

Post Office Box 557

Georgetown, SC  29442

(843) 546-4131

(d) Edward T. Kelley

E.F. Hucks & Associates, Inc.

98 Center Marsh Lane, Suite 6B

Pawleys Island, SC  29585

(843) 235-8778

(e) Donna M. Forehand

Law Office of Benjamin H. Culbertson, P.A.

Post Office Box 943

Georgetown, SC  29442

(843) 527-6838

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/Benjamin H. Culbertson

Date:  March 8, 2007

Your Honor, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and our inquiry has focused on the nine evaluative criteria which predominantly include a survey of the bench and the bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your election and there is no one here to testify for or against you.  Do you have a brief opening statement that you'd like to make for the Commission before I turn you over to counsel?

JUDGE CULBERTSON:  Nothing.  And just thank you for the opportunity to be here and thank you for your service in this selection process.

CHAIRMAN RITCHIE:  Well, thank you.  And thank you for your patience with our schedule this afternoon.  I'm going to turn you over to counsel for questioning.

JUDGE CULBERTSON:  All right.

MS. ROBINSON:  Good afternoon, Judge Culbertson.

JUDGE CULBERTSON:  Good afternoon.

MS. ROBINSON:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Culbertson provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would ask that the statement be entered into the public record at this time.

CHAIRMAN RITCHIE:  Without objection.

1
Sworn Statement to be included in Transcript of Public Hearings
Circuit Court Judge

(New Candidate)

Full Name:


Benjamin Hellams Culbertson

Address:


Georgetown, SC  29440

Work Telephone:

(843) 527-6838

1.
Why do you want to serve as a Circuit Court judge?


Serving as a Circuit Court Judge would be the natural advancement in my legal career and something to which I have aspired for the past ten years.  From 1985 to 1996, I served as Assistant Municipal Court Judge for the City of Georgetown, S.C.  From 1996 to the present, I have served as Master-In-Equity for Georgetown County.  From 2001 to the present, I have served as Special Circuit Court Judge under appointment from S.C. Supreme Court Chief Justice Jean Toal.


I have served in a judicial capacity my entire legal career (in addition to my private practice of law).  I enjoy serving as a judge and feel that I have the knowledge, experience and demeanor that will benefit the circuit court.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Rule 501, Cannon 3(B)(7), SCACR, prohibits all ex parte communications with a judge except:

(1)
where circumstances require such communications for scheduling, administrative purposes or emergencies that do not deal with substantive matters or issues on the merits provided the judge reasonably believes that no party will gain a procedural or tactical advantage from the communication and the judge promptly notifies all parties of the substance of the communication and allows an opportunity to respond;

(2)
to obtain advise of a disinterested expert on the law applicable to the proceeding if the judge gives notice to the parties of the person consulted and the substance of the advise and affords the parties reasonable opportunity to respond;

(3)
to consult with court personnel whose function is to aid the judge in carrying out adjudicative responsibilities or with other judges;

(4)
with the consent of the parties to mediate or settle matters pending before the judge;

(5)
those communications expressly permitted by law, such as the issuance of temporary restraining orders under limited circumstances. 

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


Rule 501, Cannon 3(E)(1), SCACR, requires a judge to disqualify himself or herself in which the judge’s impartiality might reasonably be questioned.  Certainly, a judge should recuse himself or herself in instances where the judge served as a lawyer in the matter in controversy and/or practiced law with the lawyer appearing before the judge during the time in which the lawyer was associated with the matter in controversy.  At all times, the judge should avoid even the appearance of impropriety. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


After disclosing something that has the appearance of bias, a judge must recuse himself or herself if requested by a party or lawyer to the proceeding.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


If the financial or social involvement did not affect my impartiality, I would advise the parties and lawyers, on the record, of the involvement that gives the appearance of impropriety.  I would then allow them to consider, out of my presence, whether to waive my disqualification from presiding over the matter.  If any of the parties or lawyers do not waive my disqualification, I would then recuse myself from the proceeding.  If, on the other hand, all parties and lawyers waived my disqualification on the record, I would then continue to participate in the proceeding. 

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


A judge shall not accept, and shall urge members of the judge’s family residing in the judge’s household, not to accept, a gift, bequest, favor or loan from anyone except for:

(1)
a gift incident to a public testimonial, books, tapes and other resource materials supplied by publishers on a complimentary basis for official use, or an invitation to the judge and the judge’s spouse or guest to attend a bar-related function or an activity devoted to the improvement of the law, the legal system or the administration of justice;

(2)
a gift, award or benefit incident to the business, profession or other separate activity of a spouse or other family member residing in the judge’s household provided the gift, award or benefit could not reasonably be perceived as intended to influence the judge;

(3)
ordinary social hospitality; and

(4)
a gift from a relative or friend, for a special occasion (i.e., wedding, birthday, anniversary) provided the gift is fairly commensurate with the occasion and relationship.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


If I receive information that a judge or lawyer has engaged in misconduct, then Rule 501, Cannon 3(D) states that I should take “appropriate action,” which may include direct communication with the judge or lawyer who has committed the violation, other direct action if available, and reporting the violation to the appropriate authority.  If I have knowledge that a judge has committed a violation of the Code of Judicial Standards that raises a substantial question as to the judge’s fitness for office or, if I have knowledge that a lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to the lawyers honesty, trustworthiness or fitness as a lawyer, then I must report the violations to the appropriate authority, agency or other body.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?


Whenever appropriate, I would draft my own orders.  If I directed an attorney in the proceeding to prepare an order, I would state on the record or in writing to all attorneys the contents desired in the order.  Before presenting the order to me for signature, I would require the attorney preparing the order to provide all other attorneys with a copy of the proposed order and give those attorneys opportunity to respond to the proposed order.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?


For the past ten years as Master-In-Equity, I have maintained a ledger of all cases over which I presided which lists the dates the cases are tried, the dates orders are signed, etc.  I check this ledger monthly for past due orders, etc.  I also maintain the court roster to show what attorneys appeared and what decisions were made.  I also maintain a calendar to ensure that deadlines are met.  These systems have worked well and, therefore, I anticipate using the same types of systems if elected circuit court judge.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


A judge may be “judicially active” to promote the efficiency and integrity of the judicial system.  However, at all times, a judge must not do anything that adversely affects the integrity of the judicial system.  A judge should never be influenced by public policy and must, at all times, be impartial and ensure that all litigants receive equal treatment.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?


If elected, my primary undertaking to improve the legal system will be to work diligently and efficiently to bring disputes to trial quicker.  I strongly favor scheduling orders that set deadlines for discovery, pretrial motions and dates upon which a case must be ready for trial.  I am less inclined to grant continuances to cases that have been pending for long periods of time.  To the extent that time permits, I will work through bar associations and judicial conferences to improve the efficiency of the legal system.

17.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?


I do not feel that the pressure of serving as a judge will strain personal relationships since my service as Special Circuit Court Judge for the past five years and my service as Master-In-Equity for the past ten years have not strained my personal relationships.  I have a philosophy that one must work when it is time to work and devote time to one’s family and friends when that time dictates.  I have never had to “choose” between family, friends and my duties as a judge.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


a.
Repeat offenders:  These offenders should receive maximum sentences permitted by law, especially if the offender has repeated the same offense multiple times or engaged in more serious offenses than previously committed.


b.
Juveniles (that have been waived to the circuit court):  The primary consideration in these cases is the reason for the waiver of the juvenile to circuit court.  If the family court waives the case to the circuit court because the juvenile committed a violent crime and the juvenile system cannot provide adequate protection to the public, then the sentence in the circuit court should be incarceration as permitted by law to protect the public.  If, on the other hand, the juvenile commits a non-violent crime but, the family court waives jurisdiction to the circuit court because of the juvenile’s age and the maximum sentence permitted under a juvenile system does not provide adequate time for rehabilitation, then the sentence may be for a longer period of probation to provide adequate time for rehabilitation.


c.
White collar criminals:  First time offenders of white collar crimes should be sentenced the same as first time offenders of non-violent blue collar crimes.  Repeat offenders of white collar crimes should be sentenced the same as repeat offenders of non-violent blue collar crimes.

d. 
Defendants with a socially and/or economically disadvantaged background:  If the defendant commits a violent crime that endangers the public, then little to no consideration is given to the socially and/or economically disadvantaged background of the defendant.  If, on the other hand, the defendant is a first time offender of a non-violent crime and is a prospect for rehabilitation, then the defendant’s social and/or economic background may be a valid consideration in sentencing. 


e.
Elderly defendants or those with some infirmity:  If the defendant commits a violent crime that endangers the public, then little to no consideration is given to the defendant’s age or infirmity.  If, on the other hand, the defendant is a first time offender of a non-violent crime and is a prospect for rehabilitation, then the defendant’s age and/or infirmity may be a valid consideration in sentencing.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No, unless I advised all parties and attorneys on the record of the financial interest, allowed the parties and attorneys to discuss the matter out of my presence and, the parties and attorneys waived my disqualification on the record and asked me to hear the case.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?


At all times, a judge shall act in a manner that promotes public confidence in the integrity and impartiality of the judiciary.  A judge shall require order and decorum in proceedings before the judge.  And a judge shall be patient, dignified, courteous to litigants, jurors, witnesses, lawyers and others with whom the judge deals in an official capacity.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?  Seven days a week, twenty-four hours a day.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?


A judge should never show his or her anger.  However, a judge must maintain decorum and order.  Showing anger may give the appearance of bias on the judge’s behalf.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  To date, I have spent approximately $70.00 in postage.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


I have not asked anyone to contact members of the General Assembly on my behalf.  However, several people (i.e., Georgetown County Council, Georgetown City Council, local attorneys, etc.) have contacted members of the General Assembly expressing their desire that this judicial seat remain in Georgetown County, S.C.   In some of these contacts, the people have mentioned that I am a candidate for this judicial seat.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  In September, 2006, I sent a mass mailing to all members of the General Assembly advising them that I would be a candidate for this judicial seat if it became vacant.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Benjamin H. Culbertson

Sworn to before me this 8th day of March, 2007.

Notary Public for S.C.

My Commission Expires: 3/17/09

MS. ROBINSON:  Also included in your notebooks for your review is a copy of the candidate's personal experiences statement.  I note for the record that based on the testimony contained in Judge Culbertson's PDQ, which was introduced earlier into the record, Judge Culbertson meets the statutory requirements for this position regarding age, residence, and years of practice.

MS. ROBINSON:  I have just a few questions for you, Judge Culbertson. 

Q.  Tell me a little bit about why you would like to be a Circuit Court judge. 

A.  Two major reasons.  The first is a selfish reason, and that is, it's the next logical step in my legal career.  I've practiced law for 22 years.  The first 11 years, I also served as Assistant Municipal Court Judge in the City of Georgetown.  Then I became Master-in-Equity and I've been the Master-in-Equity for Georgetown County for the last 11 years.  I've also served as a Special Circuit Court Judge for the last five years.  And so becoming a Circuit Court judge is the next step, if you will, in this progression process.  The second reason is there's a sense of obligation to the citizenry and the bar in Georgetown County and an attempt to keep this residency in Georgetown County.  It's always been held by a Georgetown County resident, it's very important to the local bar and the local citizens in Georgetown County.  And that is another reason I have kind of progressed along to where I think I felt like I was the next obvious choice if this seat were to remain in Georgetown County.  So those are the two major reasons. 

Q.  I think you've touched a little bit on your legal and professional experience.  Is there anything else you'd like to add that you think would make you an effective Circuit Court judge? 

A.  Nothing than just my experience as Assistant Municipal Judge, Special Circuit Court Judge, and Master-in-Equity. 

Q.  Let's talk a little bit about demeanor.  Could you tell me what you think would be the appropriate demeanor of a Circuit Court judge? 

A.  Well, the first thing is that the judge always has to have charge of his courtroom, or her courtroom.  You can be cordial, you can be nice, you can be gracious.  You should never display anger, you should never -- even though you might get upset, you never direct any anger towards a litigant, towards an attorney, or towards a jury or anything of that nature.  And so it is a very -- you have to have a very serious demeanor because it is people's day in court, and if it gets to be comical or anything of that nature, they don't take it as seriously.  So I think it always has to be a serious demeanor, it also has to be a command demeanor.  And you have to temper it, though, with courtesy and things of that nature. 

Q.  One final question.  It goes to one issue raised in one of the surveys about timeliness of orders.  Tell me a little bit about your process for issuing orders, your time frames, what sort of processes you have in place to ensure that you are issuing orders in a timely fashion. 

A.  Well, since I became Master-in-Equity, I have always kept the roster of cases that have come before me and I made ledgers on those rosters of which attorney was to prepare an order if I directed an attorney to prepare an order, what my ruling was, and things of that nature.  More recently, I have, in addition to maintaining the roster, I have gone to a process where I keep a separate ledger where I log in the case name, the date it was referred to me, the date it was tried, and then the date the order was issued.  I had to do that because in Georgetown County, the Master-in-Equity is a part-time position.  So I found myself a couple of times where I would come in from a Master-in-Equity hearing and I may have a real estate closing, I may have to appear before a judge in another court, I might have clients coming in, and so some of the orders were delayed in getting prepared.  So that's when I went to this ledger system and I check it monthly, and that's pretty much kept me on track.  I know, initially, if I elevate to the Circuit bench, I'll keep that same procedure in place.  Whether or not I'll find it necessary to keep that separate ledger, I don't know yet.  I'm going to initially.  I got that primarily because of the workload between a private practice and Master-in-Equity, some things kind of got put on the back burner.  And so once you become a Circuit judge, I don't know that you're going to have that conflict anymore.  I may do away with that, but I'll do it initially, keep a separate ledger and the roster, and check it monthly. 

Q.  Judge Culbertson, just a few housekeeping issues.  Have you sought or received a pledge of any legislator prior to this date? 

A.  No, ma'am. 

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening? 

A.  No, ma'am. 

Q.  Have you asked any third-parties to contact members of the General Assembly on your behalf? 

A.  No, ma'am. 

Q.  Have you contacted any members of the Commission? 

A.  No, ma'am. 

Q.  Tell me a little bit about the 48-hour rule, in your own words, what the 48-hour rule is. 

A.  Well, as I understand it, is once this Commission issues its final report to the General Assembly, then 48 hours after that report is issued, I can then contact members of the General Assembly to seek pledges for my election.  

MS. ROBINSON:  I'll note that the Pee Dee Citizens Committee found that Judge Culbertson has prior judicial experience and has a high degree of commitment to the activities of the court.  As a result of its investigation in interviewing Judge Culbertson, the Committee recommends him without reservation.  Mr. Chairman, without objection, I would ask that the Pee Dee Citizens Committee report be entered into the record.

CHAIRMAN RITCHIE:  Without objection.

MS. ROBINSON:  I'd also note for the record that any concerns raised during the investigation regarding the candidate were incorporated in the questioning of him today.  Mr. Chairman, I have no further questions.

CHAIRMAN RITCHIE:  Thank you.  Does anyone from the Commission have any questions?  If not, your Honor, that will conclude this portion of the process.  I appreciate your offering for service and I appreciate your answering staff's questions this afternoon and cooperating with them in the process.  The record will remain open until we report out our formal written report.  We may call you back, if that's ever necessary, but I don't anticipate that at this time.  I appreciate your adherence and your understanding of the 48-rule.  If you have any questions about that, let us know.  And I wish you a safe trip home and thank you again for offering your service.

JUDGE CULBERTSON:  Thank you, very much.  

CHAIRMAN RITCHIE:  Thank you.

- - - - - - - -

CHARLES REUBEN GOUDE at 5:02 p.m.

CHAIRMAN RITCHIE:  Good afternoon, Mr. Goude.  

MR. GOUDE:  Good afternoon.

CHAIRMAN RITCHIE:  Ladies and gentlemen of the Commission, before you is Mr. Charles Reuben Goude.  Mr. Goude is offering for the 15th Judicial Circuit, Seat 2.  Mr. Goude, will you please raise your right hand and be sworn.  Do you solemnly swear to tell the truth, the whole truth, and nothing but the truth, so help you God?

MR. GOUDE:  I do.

CHAIRMAN RITCHIE:  Thank you.  Mr. Goude, have you had the opportunity to review your personal data questionnaire?

MR. GOUDE:  Yes, sir.

CHAIRMAN RITCHIE:  Do you have any amendments or changes to it?

MR. GOUDE:  No.

CHAIRMAN RITCHIE:  Is it accurate?

MR. GOUDE:  Yes, sir.

CHAIRMAN RITCHIE:  Do you have an objection to us making it a part of the record at this time?

MR. GOUDE:  No, sir.

CHAIRMAN RITCHIE:  It'll be done at this point in the transcript.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Circuit Court, 15th Judicial Circuit, Seat 2


NAME:


Mr. Charles Reuben Goude

BUSINESS ADDRESS:
119 ½ Screven St., Georgetown, SC 29440

TELEPHONE NUMBER:
(office):  843-527-2505

2.
Date and Place of Birth:
1950, Georgetown County, SC

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Divorced.  Legal separation and property division etc. Final Order dated 7-22-2005, case 05-DR-22-456, Georgetown County Family Court, I was moving party. Grounds were we had separated and no longer desired to live together.  The case was agreed to and uncontested.  The divorce final hearing in case 2006-DR-22-465 was 10-13-2006, I was the moving party, grounds one year separation divorce, uncontested.  One child.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


USMC, 1968-1972, Sgt., honorable discharge;


USAF, 1980-1983, Capt., Judge Advocate General Office, honorable discharge.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


USC, 1972-1975, magna cum laude BA, history, Phi Beta Kappa.


USC Law School, 1976-1979, JD, Dean’s Honor Scholarship.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to SC in 1979.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Undergraduate, dean’s list and/or president’s list each semester, magna cum laude, phi beta kappa, worked part-time.  


Law school, in freshman year taught an extracurricular class on campus about American Indian culture.  During senior year, received one or two AmJur awards, I can’t recall exactly if one or two.

10.
Briefly describe your continuing legal or judicial education during the past five years.

(a)
attended more than mandatory hours of cle;

(b)
attended South Carolina Bankruptcy Lawyers Association annual conventions 2005 and 2006;

(c)
attended National Consumer Bankruptcy Lawyers Association annual conventions 2005 and 2006;


(d)
generally attend the annual South Carolina Public Defenders Association convention usually held in Charleston, SC.  I was unable to attend 2006.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


Taught paralegal and criminal justice courses at Georgetown, SC, branch of Horry-Georgetown TEC, for couple of years at night school in mid-late 1980s.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


SC Supreme Court, 1979;


US District Court, District of South Carolina, about 1984;


US Court of Military Appeals, 1980.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1980-1983, Judge Advocate in USAF, was prosecutor and defense attorney in courts-martial cases; also was a claims officer, reviewed contracts, advised personnel on private civil matters such as divorces, wills, etc.


1984-present, private attorney, solo practice, large practice of divorces, bankruptcies, injuries, wills, adoptions, real estate; approximately 3,000 civil cases.


1984-present, chief public defender in Georgetown County, SC, represent all types of General Sessions, and Juvenile Court offenses, from murder to shoplifting; approximately 4,000 criminal and juvenile cases. 

If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:

(b)
If you are a candidate for Circuit Court, please provide a brief written description of your experience in criminal matters, including any cases handled over the past five years and include a brief description of the issues involved. Further, please provide a brief written description of your experience in civil matters, including any cases handled over the past five years and include a brief description of the types of matters handled, issues involved, and procedural history.  Please include information such as the primary areas in civil court in which you practice, whether you represent plaintiffs or defendants, or both. You may go back farther than five years if you feel it would assist the Commission with its assessment of your experience.  If you lack experience in an area, describe how your background has prepared you to preside over such matters as a Circuit Court Judge, or how you would compensate for your lack of experience in this area.


General Sessions experience represented about 4,000 clients in general sessions or juvenile family court, about 3,000 general sessions and 1,000 juvenile cases.  Represented clients in over 100 trials in general sessions court.  Represented clients in trials involving murders, rapes, burglaries, drugs, assaults, etc.


Common pleas court-represented numerous clients in wrecks, slip and falls, injuries cases.  I generally represent plaintiffs.

15.
What is your rating in Martindale-Hubbell?  I don’t buy the books so I don’t know if I am listed, rated or what.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a different type of judgeship, please answer questions based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
bankruptcy court, 2-3 times per month in Charleston or Columbia;

(b)
state:
in general sessions court about one-two weeks per month.  In common pleas court, once each couple of months or so.  In family court, divorces etc. several times each couple of weeks or so.  In family court, in juvenile cases, 6 or so cases per month.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil: 

25%;

(b)
criminal: 
50%;

(c)
domestic: 
25%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury: 

5-10%;

(b)
non-jury: 
90-95%.

Did you most often serve as sole counsel, chief counsel, or associate counsel an these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
In 2001, general sessions, defense counsel in murder case, representing one of two defendants charged with murder of 2 year old boy.  Significance was penalty client faced of life in prison, severance of trials, mistrial of co-defendant who was mother of child, DSS removal hearings of the other children of co-defendant, multiple parties intervening in DSS removal case with guardian(s) ad litem, my attending the DSS hearings to obtain evidence, my attending and obtaining court reporter to transcribe the co-defendant’s nearly week long trial first general sessions trial which was mistrial, and second general sessions trial resulting in co-defendant’s guilty verdict; and amount of preparation involved, about 21 pages of time sheets and about 169 hours of work.  State v. McClellan case.

(b)
In 2000, general sessions, represented one of two defendants in a murder case, trial lasted about 3 days, significant for penalty client faced life in prison, publicity, gruesomeness, and client/defendant according to prosecution witnesses composed rap song of the murder, and amount of preparation involved. State v. Wright case.

(c)
In 2000, common pleas, represented client, elderly lady, in medical malpractice case against hospital involving client falling and breaking leg in hospital room.  Significant for extent of injuries, amount of preparation involved, multiple day trial, obtaining expert witness(es), and my willingness to work for client and take case all way through trial. Haithcock case.


(d)
About 1990, general sessions, represented defendant in murder trial.  Trial resulted in not guilty verdict for my client based on self defense.  Significant for penalty client faced of life in prison, amount of preparation involved, trial lasted about 3 days, much on scene investigation, witness obtaining and preparation, trial effort , and good not guilty verdict result.

(e)
In 1999, family court, represented wife in family court contested trial.  We offered to settle case.  Husband would not settle.  We tried the case.  We won larger award at trial than we had offered to settle for.  Husband appealed case.  Appeals hearing before Court of Appeals in March, 2001, affirmed trial court order.  Significance was amount of work I put in, and fact that opponent husband used 4 different lawyers in the case, whereas I remained the sole lawyer for my client the wife.  Case Ward v Ward
(f)
Mid 1990s, family court, represented husband and wife seeking adoption of foster child, and termination of parental rights of biological parents.  The contested trial lasted for days.  DSS was involved, numerous attorneys, guardian ad litem(s), attorney for biological parents.  Present Chief Justice of Court of Appeals was trial judge in family court in Georgetown, SC.  We won the case and adopted the child.  The child is now a young adult and still remains with his adoptive family. Significance were many hearings, many parties and much time, much research, much in court time, much preparation, great result.  Key case

(g)
Mid 1990s, family court, I did not represent either party in family court contested trial of property division and alimony.  Husband retained me to appeal the trial judge’s decision.  Husband had not presented the evidence clearly enough for trial judge to make fair decision.  We appealed the decision through Court of Appeals and South Carolina Supreme Court.  The South Carolina Supreme Court granted my client the husband a much greater share in the property division and reversed that portion of the original decree of the trial court.    Significance was digging needed to find evidence to present to appellate courts to show fair property division, appellate process through Court of Appeals and Supreme Court, final fair result for client husband.  Murray v. Murray case.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

(a)
In 1999, family court, represented wife in family court contested trial.  We offered to settle case.  Husband would not settle.  We tried the case.  We won larger award at trial than we had offered to settle for.  Husband appealed case.  Appeals hearing before Court of Appeals in March, 2001, affirmed trial court order.  Significance was amount of work I put in, and fact that opponent husband used 4 different lawyers in the case, whereas I remained the sole lawyer for my client the wife.  Case Ward v. Ward, 98-DR-22-2911

(b)
Mid 1990s, family court, I did not represent either party in family court contested trial of property division and alimony.  Husband retained me to appeal the trial judge’s decision.  Husband had not presented the evidence clearly enough for trial judge to make fair decision.  We appealed the decision through Court of Appeals and South Carolina Supreme Court.  The South Carolina Supreme Court granted my client the husband a much greater share in the property division and reversed that portion of the original decree of the trial court.    Significance was digging needed to find evidence to present to appellate courts to show fair property division, appellate process through Court of Appeals and Supreme Court, final fair result for client husband.   Murray v. Murray, 1996 case.


(c)
I have appealed one or so workers’ compensation cases to the Workers Compensation Commission, and to the circuit court.  I do not do a lot of civil court appeals.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  NA, the Appellate Defense office handles our public defender appeals.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  NA.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


(a)
I applied for circuit court judge, Georgetown County seat, 15th Judicial Circuit, in 1998.  I was not elected. Judge Paula Thomas won;


(b)
I applied for circuit court judge, 15th Judicial Circuit, Horry County seat, in 2001.  I was not elected. Judge Steven John won;


(c)
I applied for family court judge, 15th Judicial Circuit, Georgetown County seat, in 2006.  I was not elected. Judge Jan Bromell Holmes won.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Various part time jobs in college, and summer work during college and law school.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist as defined by S.C. Code ' 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal as defined by S.C. Code ' 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ' 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code ( 8-13-700 provides, in part, that [n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code ' 8-13-765 provides, in part, that [n]o person may use government personnel, equipment, materials, or an office building in an election campaign.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No. 

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
SC Bar since 1979;

(b)
Georgetown County Bar, President for 2006;

(c)
South Carolina Bankruptcy Lawyers Association;

(d)
National Consumer Bankruptcy Lawyers Association;

(e)
off and on I join and quit the ATLA, and the SCTLA.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Member Mount Zion Baptist Church, Hemingway, SC; attended there all my life;

(b)
Member Georgetown Breakfast Rotary Club, Georgetown, SC, for about 6 years; President for 2004-2005.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I am 56 years of age.  I am healthy, hard working, fair, and intelligent.  I have good character.  I am a man of integrity.  I regularly attend church.  I come from a fine hard working honest patriotic farming family.  My family remain close knit.  I have a great daughter and three wonderful grandchildren.  The Goudes have lived in low country South Carolina for over 200 years.  My father was a sailor at Iwo Jima in WWII.  I volunteered for the Marines during Vietnam.  I attended college at USC and law school at USC on the GI Bill, part time work, summer work, and student loans.  I served as an Air Force JAG for 4 years after law school.  I traveled all over the world in the military.


In 1984, in Georgetown, SC, I opened a law office from scratch, solely on my own, and since then I have had a successful law practice in the same building in the same town in the same county as the Circuit Court judgeship I am seeking—namely Georgetown County, SC.  I have practiced law from the ground up, I have done the fighting in the trenches.  I have represented criminal defense clients, car wreck cases, probation violation cases, mortgage foreclosures, I have worked as a private retained attorney.  I have worked as a part time public defender.  I have represented nearly 7,000 clients in 23 years of practice.  4,000 of these have been criminal cases, about 3,000 General Sessions Circuit Court cases, and 1,000 as juvenile cases.  I have tried car wreck cases, I have argued workers compensation appeals, I have filed and handled mortgage foreclosure and partition actions in Circuit Court.  I have done for 23 years in circuit court many of the same things I would be expected to do as a Circuit Court judge in the same county.  I have traveled to many other counties practicing criminal and civil law.  I am experienced and well qualified for this job.  

49.
References:
(a)
Sherwyn Jacobs, Georgetown, SC 546-7317;

(b)
Eric Fox, Conway, SC 248-6075;

(c)
Richard Colvin, Georgetown, SC 545-8600;

(d)
Manager, Bank of America, Georgetown, SC, accounts there for 23 years, 546-8000;

(e)
Elery Little, Georgetown, SC 546-4334.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/Charles Reuben Goude

Date: 3/8/07

Mr. Goude, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and our inquiry has focused on the nine evaluative, principally a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  There are no affidavits filed in opposition to your election and there are no witnesses here to testify for or against you.  I appreciate your patience with the Committee's schedule this time.  And if you'd like to offer a brief opening statement, we'd be happy to hear from you.

MR. GOUDE:  I think, pretty much, what I've got in those documents covers it.  I know I talked with you guys a couple of months ago when I was running for the Family Court judge job in Georgetown County, also.

CHAIRMAN RITCHIE:  Yes, sir.

MR. GOUDE:  I know this is a Circuit judge job.  I've been doing this for about 20-some years and have been a part-time public defender for 20-some years and done thousands of criminal cases in General Sessions court, also a thousand or so juvenile cases in Family Court which uses the same rules of law and the same criminal offenses in South Carolina.  I do car wreck cases and I've done some workers' compensation appeals cases in Circuit Court.  I've done some mortgage foreclosures that are handled by the Circuit Court, usually the Master-in Equity.  So I'm familiar with the rules of evidence.  Nobody's perfect and nobody knows everything about everything.  I think I'm an experienced attorney.  I'm there in Georgetown.  That's where my office has been for the last twenty years.  There's one building between my office and the County Courthouse and that's where I've been for twenty years.  I think I'm an experienced candidate.  Personally, this would be a chance to spend and use more of my potential areas that I haven't been using in the past.

CHAIRMAN RITCHIE:  Thank you, very much.  I'm going to turn you over to counsel now for questioning.

MR. GOUDE:  Thank you, sir.

MS. SHULER:  Mr. Goude, first of all, I want to say happy birthday.  

MR. GOUDE:  Thank you.

MS. SHULER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Reuben Goude provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  

I have no concerns with this statement.  With the Commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN RITCHIE:  Without objection.

Sworn Statement to be included in Transcript of Public Hearings
Circuit Court Judge

(New Candidate)

Full Name:

Charles Reuben Goude

Business Address:
119 ( Screven St., Georgetown, SC 29440

Work Telephone:
843-527-2505

1.
Why do you want to serve as a Circuit Court Judge? Professionally. A judge has an important role in helping people solve their legal problems.  A judge helps maintain the integrity of the judicial system.  The judicial system helps maintain the 3 branches of government.  Together the three branches of government in South Carolina, and in the United States, help maintain our individual freedoms and personal liberties.


Personally--Ideally, the position should have a person to fill it who is experienced in circuit court matters.  The person should have integrity, honesty, and fairness.  The person should treat rich and poor, men and women, black and white, old and young, equally.  The person should respect individual worth of citizens.  The person should be experienced in life.  The person should understand people.  The person should value people as human beings.  I fit those characteristics needed to be a judge.  It is my duty to seek and fill the position.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  Not if I get elected to the judiciary.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Generally no.  In certain general sessions matters, defense attorneys are allowed to ex parte ask the Judge to approve costs for indigent defendants.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  If appearance of conflict, recuse.  Generally, if either or both parties ask Judge to recuse, I would recuse.  If neither party requested it, but if I thought for some reason that I should recuse myself, then I would recuse myself.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

         Generally I would recuse if requested by either party.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

         Recuse if requested by either party, I should disclose involvement to the parties.  If I thought recusal was warranted, I would recuse myself even if neither party requested the recusal.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

         Gifts such as wedding presents, and gifts like that, that are commensurate with the occasion and the relationship are acceptable under the Code of Judicial Conduct.  Ordinary social hospitality, having a meal in someone’s house, hospitality such as that, is acceptable.   The general rule would be for me that I would buy my own meals, and not expect and not accept gifts unless clearly the minimal types gifts allowed by the Code.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Report ethical violations.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?


I am on the executive committee of the Georgetown County Republican Party.  If elected as Judge, I would resign from that executive committee position.


I am a delegate to State Republican Convention from Georgetown County.  If elected as Judge, I would no longer serve as a delegate.

12.
Do you have any business activities with which you would envision remaining involved if elected to the bench?


I have none now that I know to be any conflict. 

13.
How would you handle the drafting of orders?

         It would depend on the case, whether contested or uncontested.  Whether there are 2 or more lawyers or 1 lawyer.  It may be that I would ask the prevailing side attorney to prepare order if I have already ruled, and to send copy to other attorney.  I would review, if correct, I would sign it.  If there was doubt in my mind how to rule, I could tell both attorneys to prepare proposed orders.  I would review same, and decide how to rule in case, whether to use one of the proposed orders, or to draft my own order.  In certain cases, I may need to prepare my own order.

14.
What methods would you use to ensure that you and your staff meet deadlines?


Calendar tickler system that I have used for 27 years, and any additional assistance system court administration has.

15.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?


Judiciary is not to make law, but to use the law as enacted by legislature.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I would foresee participating at different functions, such as CLE, legal conventions, etc.

17.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?


Many people in our state have great strain on them, the strain of earning a living, of paying their bills, of raising their children, of keeping their marriages together, of working to maintain their health, of trying to keep or get a job, of getting and paying for medical insurance, etc.  I do not see Judges as being singled out as having problems greater than many other citizens have.  In many ways, Judges are much more fortunate than most citizens, in that Judges generally have a stable employment, know they will be paid for their work, and do not face many of the stresses and problems many citizens face in financial matters.  Judges do have travel involved.  Judges also must not be involved in certain activities involving alcohol, parties, and such things that other citizens participate in.  Judges should be especially careful to scrupulously obey laws and conduct ourselves knowing that we are in the public eye, and that much of the public respect for the law, the legal system, the judiciary, fairness of trials, will be based on what type person the Judge shows himself/herself to be, both in and out of court.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


a.
Repeat offenders:  I would generally view repeat offenders less 
favorably than first offenders.


b.
Juveniles (that have been waived to the circuit court):  I would consider 
the type of crime, the prior record of the juvenile, the damages or 
injuries to victims, the assistance incarceration could give to the 
juvenile, etc.


c.
White collar criminals:  It would depend on the case.  Often these 
offenders have probation and restitutionary sentences.


d.
Defendants with a socially and/or economically disadvantaged 
background:



I would consider whether these are first or repeat offenders, the type of 
crime, etc.


e.
Elderly defendants or those with some infirmity:  I would consider prior 
records, type of crime, type of illness, etc.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  As I understand it, a de minimis financial interest is not disqualifying.  I also at the same time, believe in full disclosure to the attorneys and parties.  I believe if there is any doubt, recusal is generally appropriate.  There is always another Judge to hear the case.  Often this is the parties’ only case, and it has to be done right this one time.  The parties will carry the result of the trial with them the rest of their lives.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours required for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge? Fairness,,,,,fairness,,,,,,,fairness,,,,,to be ntelligent,,,,to be honest,,,,,to treat lawyers, parties, witnesses, court personnel, jurors, and everyone else,  fairly, courteously, and equally.  

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Believe in acting properly all the time.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  Believe it is better not to get or display anger.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None. 

27.
Have you sought or received the pledge of any legislator prior to this date? No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  Not applicable.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Charles Reuben Goude

Sworn to before me this 3-8-2007.

Notary Public for South Carolina

My commission expires: 11/21/15

MS. SHULER:  Also included in your notebooks for your review is a copy of the candidate's personal life experiences statement.  One final procedural matter.  I'd note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Reuben Goude meets the statutory requirements for this position regarding age, residence, and years of practice. 

Q.  Mr. Goude, you were screened by the Commission this past fall and found qualified and nominated for the Family Court, 15th Judicial Circuit, Seat 1.  Why do you now want to run for the Circuit Court seat in the 15th Judicial Circuit? 

A.  Jane, pretty much for the same reasons.  Our Family Court is on the third floor of the courthouse and General Sessions and Common Pleas courts are on the second floor of the courthouse.  I've practiced in -- I've got a probation violation revocation hearing Friday morning in General Sessions in Horry County.  I'm working on divorces today before I came down here.  Actually, I just filed a divorce right before I came down here from the office.  So I've done a lot of Family Court cases and I do a lot of General Sessions Court cases for pretty much the same reasons.  I think it would be good to have a judge who has actually practiced in the court.  I know that's not a requirement.  I know it would be good, or I think it would be, to have an experienced judge who has tried cases and practiced in the court for which he's seeking the job.  I know that's not a requirement, either.  So for the Circuit Court, I've done a lot of Circuit Court work, just like I had done a lot of Family Court work.  And then also a personal level, that it's a good chance to expand and use more of my potential that I use in my day-to-day practice. 

Q.  And you've just described to the Commission some of the cases and the nature of the practice that you have.  But is there any other legal or professional experience that you would like to make the Commission aware of that would help you to be an effective Circuit Court judge? 

A.  Well, I went into the JAG when I got out of law school into the air force and was a trial counsel and a defense counsel.  The way that they work it there is a little differently.  A lot of times, one day you'll be the prosecutor and the next day you'll be the defense counsel, instead of sticking you in a slot and having you do the same thing all the time.  And we did civil stuff, too, so that was a little experience.  And I've been all over the world in the marines and in the air force, so I've seen different types of people and lived with them.  I was born and raised in Georgetown County where our courthouse is now, so I'm familiar with the people in that area.  I've got family, friends, and neighbors.  I'm familiar with the people of Georgetown County.  Of course, I know the Circuit judge travels all over the state.  And I have been -- I've done cases in Dillon, Florence, Charleston, Bankruptcy Court in Columbia, Bankruptcy Court in Charleston, I've been to Horry County for divorces and criminal cases, Williamsburg County a pretty good bit.  I think I could handle the job. 

Q.  Could you describe for the Commission what you believe to be the appropriate demeanor for a judge? 

A.  It would be good to be fair and to have good intelligence to know what you're doing, and to listen to the evidence and give a fair ruling based on the actual facts of the case and what the law is that's brought before you.  Listen to the lawyers and the witnesses and the parties and then make the decision if it's one that you're supposed to make.  Of course, you know, a lot of things in General Sessions, particularly, the judge rules on the evidence and charges the jury on the law and things when the jury actually does the voting.  I think being fair and listening to the evidence, and if you know the answer on the evidence or legal matter, give it.  And if you don't know it, the Circuit judges, contrary to Family Court judges, have law clerks to help you and the lawyers there.  That's what I have done as a lawyer for, my goodness, years and years.  And, often, the lawyers draft the orders pretty good and then the judges sign them over at Common Pleas part of Circuit Court.  And then in General Sessions, it's up to the lawyers, prosecutors, and the defendant's lawyer to give the judge the evidence or a case or a rule of evidence when you make an objection and the judge wants it to help the judge know what to do.  So it's not like you tell the judge you come from Mars or somewhere, you know.  We're lawyers, so we've been doing the same basic work we're going to do as a judge, you just have a different seat to sit behind.  You're going to sit behind the bench instead of sitting at the prosecutor's table or the defense table.  But it's the same law and you act the same way, use manners and try to convince juries if you're lawyers and you have respect for the people in there if you're a judge.  In many ways, it's the same thing, you're going to be doing the same type thing.  You've just got a different role to play in the system. 

Q.  Mr. Goude, the South Carolina Bar Committee on Judicial Qualifications found you not qualified to serve as a Circuit Court judge based on concerns regarding your erratic judgment and temperament.  They also noted that concerns were expressed on your failure to timely return client telephone calls.  What response do you offer to the South Carolina Bar Committee on Judicial qualifications findings? 

A.  As far as the telephone calls, I didn't know if they were saying client calls or party calls or witness calls or lawyer calls or what kind of calls.  And I told them just like I'll tell you guys, that I am not the quickest person to return phone calls in the world, and I've been that way all my life.  I've always been deliberate.  I have a very busy practice and I've got messages on my desk right now that I've not called.  I do a lot of bankruptcies where I have to drive six hours round trip to Columbia to hear a case for three minutes in the Bankruptcy Court for meeting a creditor, or to Charleston where you drive an hour-and-a-half, or you're going to Conway or you're going to Kingstree or you're going to Florence or you're having your one or two weeks of General Sessions Court.  You've got two weeks that are coming up starting Friday.  On Friday morning, you've got to be in the courthouse in Georgetown and be in Horry County for a probation violation at the same time, Friday afternoon be in the jailhouse because Cottingham has ordered us to go to the jail, the prosecution and defense, to try to get things done.  And then two weeks of court there for the next two weeks.  So if somebody calls me today, I'm not going to be there.  And if it's on something that is not urgent, what I'm going to be working on tomorrow is this probation revocation for Friday morning or getting the evidence for my cases for the next two weeks in criminal court where I have about seven guys on the trial list.  So if it's not a pressing matter, tomorrow or Thursday, I won't return any phone calls. 

Q.  Just briefly, Mr. Goude, how long would it take you to respond generally to a client's telephone call?  When I understand you're busy with court. 

A.  If it's a client, I've got two secretaries and, generally, much of the things the client wants to know, the secretaries know it and will answer that; did you file my divorce.  They'll look in the file and, yes, you did, or, no, you didn't.  Everybody that calls my office, like everybody that calls anybody's office, everybody calls Mark Sanford's office would like to talk with him.  Everybody that calls George Bush's office in Washington would like to talk with him and everybody that calls Lindsey Graham's office in Washington probably would like to talk with him.  You can't do that.  You cannot do everything.  You have to delegate duties and let the secretaries handle what they can handle.  And, naturally, you try to respond as quickly as possible.  That's about all I can tell you. 

Q.  Thank you, Mr. Goude.  Have you sought or received a pledge of any legislator prior to this date? 

A.  No. 

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening? 

A.  No, ma'am. 

Q.  Have you asked any third-party to contact members of the General Assembly on your behalf? 

A.  No, I have not. 

Q.  Have you contacted any members of the Commission? 

A.  No, ma'am. 

Q.  Do you understand the 48-hour rule? 

A.  Yes, ma'am. 

Q.  Can you explain it in your own words in one sentence? 

A.  We're not to contact any of the legislators until 48 hours has passed after the Committee makes its report to the Legislature.  And I understand that you will tell us when that 48 hours is, too.

MS. SHULER:  Mr. Chairman, I would note that the Pee Dee Citizens Committee reported that Charles Reuben Goude has had a great deal of court experience and is well qualified for the position on the 15th Judicial Circuit, Seat 2.  As a result of its investigation and interview with Mr. Goude, the Committee recommends the candidate without reservation.  I would ask the Citizens Committee report be entered into the record.

CHAIRMAN RITCHIE:  Without objection.

MS. SHULER:  I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today and I have no further questions.

CHAIRMAN RITCHIE:  Thank you.  Anyone?  Mr. Goude, thank you, very much for your patience this afternoon and for testifying for us today.  I appreciate your cooperation with the staff.  This will conclude this portion of the process and we will call you back if we should need further information.  Otherwise, we appreciate your adherence to the 48-hour rule.  If you have questions about that, please contact staff.  And we appreciate your willingness to offer for service and wish you a safe trip back to Georgetown.  

MR. GOUDE:  Thank you all for listening to me and asking me questions, and thank you all for the work y'all do for the people trying to pick the best judges that you all can do.  I know y'all have got to still keep working while I'm taking off.

CHAIRMAN RITCHIE:  Thank you.

- - - - - - - -

LARRY B, HYMAN, JR. at 5:17 p.m.

CHAIRMAN RITCHIE:  Good afternoon.

MR. HYMAN:  Good afternoon.

CHAIRMAN RITCHIE:  Ladies and gentlemen of the Commission, you have before you Larry B. Hyman, Jr.  Mr. Hyman is offering for Circuit Court 15, Seat 2.  Mr. Hyman, would you please raise your right hand and be sworn.  Do you solemnly swear to tell the truth, the whole truth, and nothing but the truth, so help you God?

MR. HYMAN:  I do.

CHAIRMAN RITCHIE:  Mr. Hyman, have you had the opportunity to review your personal data questionnaire?

MR. HYMAN:  Yes, I have.

CHAIRMAN RITCHIE:  Is it accurate and up-to-date?

MR. HYMAN:  Yes, sir.  To the best of my knowledge, it is.

CHAIRMAN RITCHIE:  Do you have any modifications or changes that you need to make?

MR. HYMAN:  None that I'm aware of.

CHAIRMAN RITCHIE:  Do you have any objection to us making it a part of the record of your testimony today?

MR. HYMAN:  None at all.

CHAIRMAN RITCHIE:  Then it will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:

 SEQ CHAPTER \h \r 1NAME:


Mr. Larry B. Hyman, Jr.


BUSINESS ADDRESS:
1208 Third Avenue





      
Conway, South Carolina 29526


TELEPHONE NUMBER:
(office): (843) 248-2397
2.
 SEQ CHAPTER \h \r 1Date of Birth:  1949


Place of Birth:  Conway, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  SEQ CHAPTER \h \r 1Married on May 26, 1973 to Meredith Dianne Hyman.  Never divorced.  Two children. 

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

 SEQ CHAPTER \h \r 1(a)
Coastal Carolina Regional Campus U.S.C., September. 1967-May,1969 (transferred to U.S.C.);

(b)
University of South Carolina, September, 1969-December, 1972; Bachelor of Arts;

(c)
U.S.C. Law School, May, 1972-May, 1976; Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


 SEQ CHAPTER \h \r 1I have been admitted to practice in the State of South Carolina since 1976.  I passed the South Carolina Bar Examination on my first attempt.  I have not taken the Bar Examination in any other State.
9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

 SEQ CHAPTER \h \r 1(a)
Freshman Class President, 1967, Coastal Carolina Regional Campus of the  University of South Carolina;

(b)
Student Body President, 1968, Coastal Carolina Regional Campus of the University of South Carolina;

(c)
Phi Delta Phi International Legal Fraternity, 1976, University of South Carolina Law School.

As President of the freshman class and then as Student Body President of the Coastal Carolina Regional Campus of the University of South Carolina, I was involved in every activity undertaken by the Student Government.  I was awarded the George C. Rogers Faculty Award for the most outstanding student while at Coastal Carolina.
10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


 SEQ CHAPTER \h \r 1(a)
17th Annual Criminal Law Update
January 25, 2002;


(b)
The Art of Advocacy, III


November 22, 2002;


(c)
18th Annual Criminal Law Update
January 24, 2003;


(d)
2003 Associate Counsel



Condemnation Workshop


November 14, 2003;


(e)
2003 Associate Counsel



Condemnation Workshop (Teaching)
November 14, 2003;


(f)
How to Get Paid



November 15, 2003;


(g)
19th Annual Criminal Law Update
January 23, 2004;


(h)
Winning DUAC/DUI cases


March 26, 2004;


(I)
3rd Annual Federal Practice 

September 10, 2004;


(j)
Revised Lawyer’s Oath CLE

October 10, 1004;


(k)
20th Annual Criminal Law Update
January 21, 2005;


(l)
Handling DUI Cases


April 15, 2005;


(m)
Ethics 2000




December 13, 2005;


(n)
Probate Bench/Bar



September 15, 2006;


(o)
22nd Annual S.C. Criminal Law Update
January 22, 2007.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

 SEQ CHAPTER \h \r 1I lectured at an approved CLE Seminar hosted by the South Carolina Criminal Defense Lawyers Association in Charleston, South Carolina on May 26, 1997.  My topic included technical aspects of the BAC DataMaster Breath Machine and legal aspects of its adoption for use in South Carolina.  I also lectured at an approved CLE Seminar hosted by the South Carolina Department of Transportation on November 14, 2003, in Columbia, South Carolina.  My topic was Trial Techniques in Condemnation Trials
12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


 SEQ CHAPTER \h \r 1I was admitted to all South Carolina Courts in 1976.  During the same year, I was also admitted to practice before the U.S. District Courts.
14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:

 SEQ CHAPTER \h \r 1I began my legal career following the bar exam in the fall of 1976.  I was associated with Attorney Donald L. Van Riper out of Greenville, South Carolina.  I worked as a paralegal for Mr. Van Riper until I passed the bar exam.  Thereafter, I became a partner and practiced in the areas of criminal, domestic and real estate law until April of 1977.  In 1977, I returned to Horry County.  My separation from Mr. Van Riper was on good terms and we remain friends to this day.  

Upon my return to Horry County, I was given the opportunity to take over the practice of Attorney Sidney T. Floyd who had recently been elected as Resident Judge of the Fifteenth Judicial Circuit.  Judge Floyd had been a sole practitioner engaged in the general practice of law for a number of years.  This opportunity allowed me to begin practice as a sole practitioner.  For approximately one year, Attorney Morgan Martin joined me in my practice.  Mr. Martin was with me during 1979/1980 until he took a position as Deputy Solicitor in the Fifteenth Judicial Circuit.  I have been a sole practitioner since Mr. Martin’s departure.  

During the first ten years of my practice, I was primarily engaged in domestic law. Family court cases accounted for approximately 70% of my practice.  The remainder of my practice included criminal law, real estate, contract litigation, and personal injury.  In 1987 I ceased practicing any domestic law.  I continued to have an active criminal law practice.  However, my civil litigation has expanded significantly.  In addition to the usual personal injury cases, I have successfully handled malpractice, wrongful death, construction, and condemnation cases.  I am still active in real estate and general business law.  Civil litigation accounts for 70% of my practice.  My experience in the criminal courts ranges from handling traffic matters to capital cases.  On the civil side of the court, I have experience handling complex plaintiff’s cases as well as defending the State Department of Transportation in very complex condemnation cases.  

From April of 1984, through June of 1987, I served as Municipal Judge for the City of Conway, South Carolina.  My responsibilities included the trial of all cases, compliance with Court Administration Reporting Rules, accounting for fines received, the issuance of all warrants for offenses occurring within the City of Conway, presiding over preliminary hearings and setting bonds in all cases but those involving potential penalties of life imprisonment or capital punishment.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  BV.

16.
What was the frequency of your court appearances during the last five years?

 SEQ CHAPTER \h \r 1(a)
federal:
My federal practice has been somewhat limited.  I have probably handled approximately ten (10) federal cases during my career.  I have just recently ended a wrongful death action which I was required to bring in the Federal District Court.  Presently, I have no cases pending in the Federal District Court;


(b)
state:

During the last five (5) years, I have probably appeared before our state courts over 150 times.
17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

70%;


(b)
criminal:
20%;


(c)
domestic:
0%;


(d)
 SEQ CHAPTER \h \r 1Other (real estate, wills, probate):  10%.
18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

20%;


(b)
non-jury:
80%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?   SEQ CHAPTER \h \r 1I always served as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

 SEQ CHAPTER \h \r 1(a)
State vs. Alvin Owens: (capital case) Following Mr. Owens conviction for capital murder, his case was affirmed by the South Carolina Supreme Court and the United States Supreme Court.  Twenty-eight (28) days before his execution date I was appointed to represent him on a Post Conviction Relief Application.  I obtained a stay of execution.  Approximately one (1) year later I tried the matter before the Honorable Don Rushing.  This Post Conviction Relief Trail lasted four and one half (4 ½) days.  The Petitioner was granted relief in the form of a trial de novo.  Judge Rushing’s ruling was upheld by the South Carolina Supreme Court.  Upon re-trial of Mr. Owens’ case, he received a life sentence;

(b)
Hardee Manufacturing Company, Inc. vs. Judy and William Brown: (white collar crime): This case involved a very complex scheme by which the Defendants conspired to misappropriate approximately $600,000.00 from Hardee Manufacturing Company, Inc.  At the time the criminal case was tried, the Solicitor’s Office in Horry County had no one with experience in the area of white collar crime.  I prepared the case and assisted the prosecutor during trial which resulted in a conviction.

Following the criminal trial, I filed a Civil Action which resulted in judgment against both defendants.  The case is significant in that it involved a very sophisticated multilevel conspiracy that spanned a period of six (6) years.  The proof of damages required a thorough understanding of the accounting principals and evidentiary principals that would allow me to reconstruct the Plaintiff’s damages;

(c)
South Carolina Department of Public Transportation vs. Myrtle Beach Farms, Inc.: (condemnation action) This case was a condemnation matter which was brought by me on behalf of the South Carolina Department of Transportation in conjunction with the widening of US Highway 501 near Myrtle Beach, South Carolina.  This was one in a group of approximately sixty (60) cases involving significant damages which I was retained to litigate for the State.  The case is significant in that it involved almost every damage issue recognized by the South Carolina Courts in condemnation matters.  Damages were alleged to flow from loss of visibility, noise, changing access, loss in access, disruption in parking and a cost to cure.  The State offered approximately $500,000.00 but the Landowners were seeking approximately $8,000,000.00.  After four (4) days of trial, a verdict was returned for the same amount offered by the State prior to trial;

(d)
Thelbert T. Bellamy as Personal Representative of the Estate of Mamie Bellamy vs. Adam J. Bailey & Mayflower Transit, LLC: (wrongful death action) This case involved an eighteen wheel truck collision with a passenger vehicle.  The victim, a seventy-two year old unemployed female, died instantly.  Just before trial the case was settled for $l,360,000.00.  The case is significant in that it involved experts in the field of accident reconstruction, a human factors expert, a transportation safety expert and an economic loss expert.  The case is also significant in that normally where liability is admitted, experts on causation would not be necessary.  However, in this case experts were used to demonstrate that the truck driver had violated federal regulations concerning time on the road and that he had fabricated a driver’s log.  The case demonstrates the expanding and more frequent use of experts in trials;

(e)
Mark W. Snowberger, Irene Snowberger and Port City Electric Company, a North Carolina Corporation vs. Orkin Exterminating Company, Inc.  (construction/termite)  The Plaintiffs owned a $3,000,000.00 beach house in Georgetown County.  The house was clad on the exterior with a synthetic stucco product.  Some years after construction the house was determined to have approximately $360,000.00 in termite and water damage.  The case is significant in that it involved product defects, construction defects and improper infestation treatment.  The contractor/builder had filed bankruptcy and had no liability insurance.  The sub-contractor who applied the synthetic stucco could not be located. The only possible recovery would be from the termite treatment provider.  The case involved the use of experts to calculate mixed damages and to separate the termite damage from damages created by improper installation of the synthetic stucco.  The resulting verdict was within l0% of our experts calculation of damages ($l85,000.00).
20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

 SEQ CHAPTER \h \r 1(a)
Catherine Mende vs. Conway Hospital, Inc., 404 S.E. 2d 33, 304 SC 313(1990);

(b)
A.C. Thomas, Jr. vs. Katherine Vereen Mitchell and Deborah G. Vereen, 336 S.E. 2d 154, 287 SC 35(1985);


(c)
SCDOT vs. McDonald’s Corporation, AP2006-UP-237;

(d)
Judy McNair Cooper vs. Charles Cooper, 289 SC 377, 346 SE 2d 326 (1986).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

 SEQ CHAPTER \h \r 1(a)
State of South Carolina vs. David R. Evans, Court of Appeals, October 8, l997, 97-UP-548.
22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


 SEQ CHAPTER \h \r 1On April 2, 1984 I was appointed City Judge for the City of Conway, South Carolina.  I served until June 30, 1987.  Jurisdiction of this court allowed me to issue all arrest warrants and search warrants for criminal offenses of any nature occurring in the city.  I was also charged with the responsibility of setting bonds for all defendants except those charged with crimes involving a potential penalty of life in imprisonment or death.  The courts trial jurisdiction involved all offenses having a potential penalty no greater than $200.00 in fines and/or thirty days in jail.
23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

 SEQ CHAPTER \h \r 1As city judge I had no civil jurisdiction and the criminal matters coming before me rarely required any written orders.  Consequently, I am unable to recall or provide the same. To the best of my knowledge, no attorney ever appealed any of my rulings.
24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office. Specify your dates of employment, employer, major job responsibilities, and supervisor.


 SEQ CHAPTER \h \r 1As indicated in question number 22, I was the City Judge for the City of Conway, South Carolina from April 2, 1984 through June 30, 1987.  My job responsibilities included the issuance of search warrants, the issuance of arrest warrants, setting bonds, bench trials, jury trials, filing reports required by the Court Administration, forwarding traffic tickets to the Department of Highways and Public Transportation, conducting pre-liminary hearings, collection of fines and maintaining the necessary records reflecting disbursement of those fines.
26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


 SEQ CHAPTER \h \r 1In 1998, I withdrew as a candidate for Resident Judge of the Fifteenth Judicial Circuit, seat number two.  My reason for doing so was that the Honorable Paula Thomas was an at large Circuit Judge in Georgetown County.  When she decided to run for the vacant resident seat, making her at large seat available state-wide, I realized any further attempts to secure the resident seat would be futile.
27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


 SEQ CHAPTER \h \r 1The practice of law has been my only occupation since graduation from law school.  As a teenager, and during the summer months, I was a part-time with the A & P Company.  I have never engaged in any full-time employment other than the practice of law.
28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


 SEQ CHAPTER \h \r 1I am an officer and director in Monte Arino, Inc.  This is merely a holding company.  A friend and I purchased 12 acres of land in Georgetown County on Sandy Island.  The company has held this property for a number of years as an investment.  The company involves itself in no activities other than the annual filing of the required tax returns.
29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


 SEQ CHAPTER \h \r 1The only conflicts of interest that I could imagine would arise from prior representation of clients.  As indicated above, I have never engaged in any employment other than the practice of law.  My financial association with other attorneys has been very limited.  I have not had a law partner in thirty years.  If a prior client appeared before me on a matter in which I have personal knowledge or concerning a matter where I have represented the client, I would certainly recuse myself.  If the matter before me did not require automatic recusal, I would still advise the parties of my association with the previous client.  I believe my position on recusal has been fully addressed herein above.
31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.


 SEQ CHAPTER \h \r 1In 1990 a client invited me to a duck hunt on his property.  I made three (3) inquiries as to whether there was any illegal bait on the property.  My client responded that there was not.  Following the hunt, two (2) Federal Game Wardens approached me and advised me that they had found wheat on the edge of the property near a deer stand.  I was charged with attempting to take waterfowl over bait.  I might add that I had not shot over the limit, early, or with illegal ammunition.  Unfortunately, lack of knowledge at the time of this offense was not a defense.  Consequently, I forfeited bond.
32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


 SEQ CHAPTER \h \r 1In 1986, I represented Richard T. Cox in a case where an individual had illegally entered his property and cut timber.  The case was tried before the Honorable William Traxler without a Jury.  On the day of the trial, judgement was entered in favor of the Plaintiff.  Judge Traxler immediately filed a slip Order which was clocked with the Clerk of Court on that same date.  The following day I prepared a written Order which was also signed by Judge Traxler and clocked on that day.  The Judgement was entered chronologically in the Judgement Roll for Horry County by the Clerk of Court.  Subsequently, I began collection efforts.  Approximately two (2) weeks after the entry of the Judgement an Horry County Attorney purchased a beach house from the Defendant.  When the Judgement Rolls were checked all of the Orders indicated that they were clocked on the day of the trial or the following day and the Judgement was entered in the proper chronological sequence of Judgements.  However, some unknown person had made an unauthorized entry in the Judgement Book indicating that the Judgement should not have been entered until a date following the sale of the property.  I advised Mr. Cox that I was a potential witness and that he should have independent counsel bring an action against the Clerk of Court.  That attorney brought an action against the Clerk and me.  The judgement was in the $30,000.00 range but I was released from the suit upon the payment of $800.00 which I considered to be nuisance value.
36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.


 SEQ CHAPTER \h \r 1No such charges have been made against me.  I know of no other candidate who has violated those provisions.
39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.


 SEQ CHAPTER \h \r 1No such charges have been made against me.  I know of no other candidate who has violated those provisions.
AMENDED 40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


 SEQ CHAPTER \h \r 1Approximately $20.00 for postage.


AMENDED: March 15, 2007 - Stationary $293.88 and Postage $61.62.


March 28, 2007 - Stationary $31.32 and Postage $7.80.
41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.


 SEQ CHAPTER \h \r 1None to any member of the General Assembly.  I did purchase tickets to the local Republican Ball.  I gave them to my son.  I did not attend.
42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.


 SEQ CHAPTER \h \r 1I have discussed my candidacy with many friends and colleagues.  However, those who expressed a willingness to assist me in my candidacy were informed that any direct or indirect contact with the members of the General Assembly other than to announce my candidacy would be improper until such time as screening has been completed.
44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?   SEQ CHAPTER \h \r 1None that I am aware of.
46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

 SEQ CHAPTER \h \r 1(a)
South Carolina Bar Association 1976 to present;


(b)
Horry County Bar Association 1976 to present;


(c)
Association of Trial Lawyers of America, 2002 to present;


(d)
South Carolina Criminal Defense Lawyers Association (Charter Member).
47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


 SEQ CHAPTER \h \r 1Trinity United Methodist Church.  I have been a member for 25 years.  I teach the senior mens Sunday school class.  I have rotated through the Pastor Parish Committee (Chairman), Finance, Trustees and Endowment Committee.  I am also the Church’s unofficial cook.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


 SEQ CHAPTER \h \r 1In 1994 the Fraternal Order of Police presented me with its Life Saving Medal as a result of my coming to the aid of an Horry County Sheriff’s Deputy who had been shot by an escaping Defendant at the Horry County Court House.  I was also featured in the Sun News newspaper’s “People Caring About Others” column.  


As a college sophomore I received the George C. Rodgers Award.  This is the faculty award for the school’s most outstanding student.
49.
References:

 SEQ CHAPTER \h \r 1(a)
Ms. Elizabeth Gilland;


(b)
Mr. James Johnson;


(c)
Howell V. Bellamy, Jr., Esq.;


(d)
Mr. Jennings Duncan;


(e)
Reverend Carl Hunsucker.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/Larry B. Hyman, Jr.

Date: 3/7/07

Mr. Hyman, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and our inquiry has focused on the nine evaluative criteria, including a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  There are no witnesses present to testify against you and there have been no affidavits filed in opposition to your election.  Before I turn you over to counsel, do you have a brief opening statement you'd like to make for us this evening?

MR. HYMAN:  I will defer to counsel.  If I'm ahead of the game, I'll stay there.

CHAIRMAN RITCHIE:  Thank you.

MS. WELLS:  Thank you, Mr. Chairman.  I would note for the record, also, it is Mr. Hyman's birthday as well today.  

MR. HYMAN:  In two hours.  I'm still 57.

MS. WELLS:  I have a few procedural questions to take care of.  Mr. Hyman provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with his statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN RITCHIE:  Without objection.

J2
Amended Sworn Statement to be included in Transcript of Public Hearings
Circuit Court Judge

(New Candidate)

Full Name:

 SEQ CHAPTER \h \r 1Larry B. Hyman, Jr.
Address:

 SEQ CHAPTER \h \r 1Conway, South Carolina
Work Telephone:
 SEQ CHAPTER \h \r 1(843) 248-2397
1. Why do you want to serve as a Circuit Court judge?

 SEQ CHAPTER \h \r 1Attorneys naturally strive for career success.  Prominent attorneys are commonly referred to as successful attorneys.  As a young attorney I believed that success in my career would be measured by the accumulation of wealth and how comfortably I provided for my family.  I might be viewed in my community as having a successful career.  However, with maturity, I have come to realize that a successful life is not the same thing as a successful career.  The people I admire most may not have had successful careers, but all have had successful lives.  Public service is the component that distinguishes success in life from mere success in a career.  The desire to serve as opposed to monetary gain is what drives people to seek public office, go into the ministry or take up public causes.  I have reached a point in my life where my family obligations have basically been met.  Additionally, I have a son who has recently been admitted to the practice of law and is available to take over my practice.  It is the appropriate time for me to begin public service on a full time basis.  While I have always involved myself with Church and public service, now is the time for me to take public service to a new level.  I want to serve as a Circuit Judge so that I may one day be known as having lived a successful life.
2. Do you plan to serve your full term if elected?   SEQ CHAPTER \h \r 1Yes.
3. Do you have any plans to return to private practice one day?   SEQ CHAPTER \h \r 1No.
4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?   SEQ CHAPTER \h \r 1Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

 SEQ CHAPTER \h \r 1Ethically a judge is required not only to perform his duties impartially and diligently but to avoid the appearance of impropriety in the performance of those duties.  Ex parte communications are an open door to the appearance of impropriety even under the best circumstances.  The Code of Judicial Conduct recognizes limited circumstances where ex parte communications might necessarily be permitted.  The efficient administration of the Court justifies ex parte communications for scheduling, administrative purposes or emergencies that do not deal with substantive matters or issues in the case.  Even in such cases the Judge should assure himself that no party will gain a procedural or tactical advantage as the result of the communication.  Furthermore, the Judge should require the ex parte communication and any decisions made thereon to be reduced to writing and promptly provided to the opposing parties.  This practice will not only assure that the opposing parties have notice of scheduling or administrative matters, but they will also have an opportunity to respond.  If the judge’s ex parte communication only involves his Law Clerk, the Clerk of Court, his Administrative Assistant or others involved in the daily administration of the business of the Court and the communication is only for those purposes, the ex parte communication is generally permissible.

Although the prohibition against ex parte communications is clear, there are limited exceptions to the general rule.  Certain ex parte communications are expressly authorized by law.  For instance, the issuance of a temporary restraining order may involve an ex parte communication.  I have noticed over the years that judges have become reluctant to issue a temporary restraining order without notice.  Except in extreme emergencies I believe this to be the best policy.  Another example of authorized ex parte communications is found in the defense indigent capital defendants.  It is common practice and authorized by Statute for counsel to appear ex parte before the assigned judge for matters concerning fees and expenses in the case of indigent defendants.  Under certain other exigent circumstances, it may be proper for a judge to have ex parte communications concerning the issuance of a writ of supersedeas, or the issuance of a temporary order as related to child custody and support and the issuance of seizure orders regarding delinquent insurers.  These are instances where the judge is statutorily given the expressed authority to issue an ex parte order.  If presented with a petition for an ex parte order, the Court should look very carefully at the Statute under which the request is made to insure the propriety of allowing the ex parte communication.

A judge is required to dispose of the cases before him promptly, efficiently and fairly.  The requirement of efficiency would permit the judge to engage in efforts to mediate or settle a case.  In this regard, a judge may, with the consent of the parties, confer separately with the parties and their attorneys with a goal towards settlement of the case. However, the judge should use extreme care to preserve public confidence in the impartiality of the judiciary.  Excessive pressure to settle the case may be construed as impartiality.

Any philosophy concerning ex parte communications must also address the judge’s communication with third parties.  Clearly, a judge must not make any public or non-public comment that might reasonably be expected to effect the outcome or impair the fairness of a trial hearing.  Likewise, the judge must not initiate any independent investigation of a case before him.  It would be improper for a judge to have ex parte communications with witnesses or persons who may have knowledge of the facts concerning a case before him.  Nevertheless, a judge may seek the advice of a legal expert on a particular matter of law.  The Rules of Judicial Conduct permit this type of communication if the judge gives the parties notice of the person with whom he is consulting, provides the parties with the substance of the advice given and provides any offended party an opportunity to respond to the legal expert’s advice.  A better policy would be to ask the legal expert to file an amicus brief.  I recently attended a CLE Seminar at which judges were cautioned to exercise care in the selection of any legal expert.  It was the opinion of the speaker that it would be improper for the judge to communicate with any judicial officer who might possibly have appellate authority over the trial judge.  Having an appellate judge hear a matter upon which he had already issued a legal opinion would obviously require the recusal of that judge or justice on appeal.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

 SEQ CHAPTER \h \r 1Public confidence in the judicial system should be the primary concern of any judge considering recusal.  A judge should strive to avoid even the appearance of impropriety.  Parties, litigants and court room observers are reassured of the fairness of judicial proceedings when they hear a judge openly and candidly discuss any interest, prejudice or bias that he may have in a case.  Certainly if a judge has a personal bias or prejudice for or against a party or his attorney he should disqualify himself.  The difficult question arises in a situation where a judge may not have any bias or prejudice concerning a party or his attorney but there may be a perception that prejudice or bias exists under the circumstances of the case.   


In cases where the judge has no prejudice or bias for or against either a party or his attorney but the circumstances of a relationship that the judge may have to a party or his attorney are such that his impartiality may be reasonably questioned, the judge should put this information on the record and inform the parties whether or not he feels that he could fairly and impartially hear the matter.  The parties should then be given the opportunity, without participation of the judge, to decide if they feel comfortable with the judge.  If the judge feels that he has made a full and fair disclosure to all the parties and if the parties agree that the judge can be fair and impartial, the judge may hear the case.  Not withstanding the agreement of the parties, a judge should not hear a case if he feels that he has a personal bias or prejudice for or against one of the parties or his attorney.

Cases involving lawyer-legislators, former associates or law partners do not necessarily require recusal.  An argument could be made that there is an appearance of prejudice or bias every time a lawyer-legislator appears before a Judge.  The lawyer-legislator either voted for or against the trial judge.  The general rule must be followed.  The Judge must disqualify himself if he believes that he would have a prejudice or bias against or in favor of the lawyer-legislator, former associates or law partner.  If the Judge does not believe that he would be prejudice or biased for or against the lawyer, he should still advise the parties of the nature of his relationship with the lawyer.  The parties should be given the opportunity to either consent or object to the Judge’s participation in the trial.  There are obvious circumstances when a Judge simply must recuse himself.  An example would be where the Judge or a member of his old firm represented one of the parties or a third party in the matter or controversy before the Court.  The Judge should ask himself if he can fairly and impartially try a case involving the attorney with which he has had some prior association.  If he has any doubts about impartiality he should recuse himself.  If he feels that the nature of the relationship is such that it might raise a reasonable question of the Judge’s impartiality, he should fully and fairly reveal to all parties, on the record, the nature of his relationship to the attorney.  If the Judge feels that the nature of his relationship is such that it requires disclosure then the Judge should be ready to recuse himself on either parties objection
7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

 SEQ CHAPTER \h \r 1I believe my position has been set forth in response to question six. For the sake of clarity, let me state, that Cannon 3 of the Rules of Judicial Conduct requires the disqualification of a Judge in a proceeding where his impartiality might reasonable be questioned.  If I felt strongly enough about the appearance of prejudice or bias in a case to bring the basis of my concerns to the attention of the parties, I would be inclined to recuse myself on the offended parties’ motion.  If I did not believe that I would be of biased or prejudiced, I would try to convince the parties of the same.  Failing to do so, I would most likely be compelled to grant the motion.  The decision to recuse myself would be based upon my concern about the damage done to the judicial system when a non-prevailing party leaves the courtroom feeling that he was not given a fair trial.  Thirty years of trial experience has convinced me that whether a party wins or loses is not as important as whether he feels that he received a fair trial.  The public perception of the legal system is one of the most critical problems facing attorneys and judges today.  
8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

 SEQ CHAPTER \h \r 1The Cannon 3(e)(a) of the Code of Professional Responsibility clearly addresses the appearance of impropriety caused by financial involvement of a spouse or close relative.  The Cannon clearly states that a Judge shall disqualify himself in a proceeding in which his impartiality might reasonably be questioned including, but not limited to, instances where the Judge’s spouse or persons within a third degree of relationship is a party to the proceedings or is known by the Judge to have more that a de minimis interest that could be substantially affected by the proceeding.  I would obviously recuse myself if a spouse or relative was a party in a matter before me.  In the situation where a spouse or close relative has a financial involvement in the outcome of the case, that financial interest should be fully disclosed to all parties.  If it is only a de minimis interest, recusal may not be necessary.  For instance, the judge’s spouse may have a small amount of stock in a large corporation which is being sued for a relatively small amount.  The spouse’s interest would be very small and the effect of the potential judgment would not substantially affect its value.  Another example would be where a bank was being sued and a spouse or relative only maintained a checking account at the bank.  As the financial interest becomes greater, the need to address the interest increases.  There will come a point where it is appropriate to give the parties an opportunity to determine whether or not the spouse or relative has more than de minimis interest in the outcome of the litigation.  The best policy is simply to disclose the interest.  For the purposes of disclosing the financial interest, a  family member would be, in addition to the judge’s spouse, a parent, child or other member of the judge’s family residing in his household as well as persons related within the third degree to the judge or his spouse or any person who would be the spouse of such relative.

A more difficult question is presented when a spouse or relative has some social involvement in the matter before the judge.  As in cases of financial involvement, the court should be most concerned with situations where his impartiality might reasonably be questioned.  If the social involvement is such that there is a possibility that the spouse or relative is likely to be a material witness in the proceeding, the judge should, obviously, recuse himself.  Otherwise, the extent of the social involvement would dictate how I would handle the matter.  I can envision circumstances where recusal would be necessary.  For instance, if a matter came before me involving a social, fraternal or religious organization in which my spouse or family member was an officer, director or trustee or acting as a lawyer for the organization, recusal would be mandatory.  If, on the other extreme, an organization such as the Girl Scouts of America was a party to the proceeding and I knew that a family member had, at one time, been a member of the Girl Scouts, I feel that the connection would be so remote as to not reasonably raise any question about impartiality.  In between the two extremes there are situations where a spouse or relative may be a close friend or just an acquittance of a party or his attorney.  In such cases, I would provide the parties and their attorneys with any knowledge that I had concerning the social involvement of my spouse or relative with the parties or attorneys and allow them to be heard on the issue of recusal.  However, if social or financial involvement was ever such that I felt that I would have prejudice or bias against any party or attorneys I would recuse myself.
9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

 SEQ CHAPTER \h \r 1A judge should not accept and he should urge his family members residing in his household not to accept gifts, bequests, favors or loans except under very limited circumstances.  The Code of Judicial Conduct is very specific about what gifts may be accepted.  A Judge may accept gifts of resource material supplied by publishers on a complimentary basis for official use.  He may accept an invitation to attend Bar related functions or activities devoted to the improvement of the law, the legal system or the administration of justice.  A judge may also accept a public testimonial or gift incident to that testimonial if the donor organization is not an organization whose members comprise or frequently represent the same side in litigation.  An example of such organization would be the defense bar.  A judge may also accept a loan from a lending institution in a regular course of its business upon its customary terms.  He may also accept a scholarship on the same terms and conditions applied to other applicants.  This could certainly become an issue where the judge’s child was given a grant or scholarship for educational purposes.   It must clearly appear that any such gift was based upon a criterial other than to possibly influence the judge in his judicial duties.  These exceptions are straight forward and have a common sense basis.  The hard questions are presented by the more private exceptions to the prohibitions against acceptance of gifts found in the Code of Judicial Conduct.  The fact that I became a member of the judiciary would not disassociate me from my relatives or long-term close friends.  On special occasions such as anniversaries or birthdays, a modest gift from a relative or old friend would be appropriate if it was a continuation of an on-going practice and relationship.  Other gifts may also be appropriate from close friends or relatives where the relationship is such that the friend or relatives interest in a case would in any event require disqualification.  An example would be a gift or bequest from my father.  Obviously, he is among those persons whose case I could never hear.  These are not the gifts that give rise to any question concerning a judges fairness or impartiality.  However, I would not accept even modest gifts from attorneys.  To do so would simply give the appearance of one attorney having a more favorable position than another.  Although I have many friends in the bar all across the state, I would no longer be able to accept gifts or favors from them.  

The Code of Judicial Conduct contains one exception to the general rule prohibiting gifts but while written as an exception, it is more appropriately viewed as a clarification of the rule.  Section 4D(5)(h) allows judges to accept gifts from donors who are not a party or person who has come or is likely to come or whose interests have come or are likely to come before the judge.  This section was clearly intended to prohibit gifts from lawyers, firms, or clients.  It also expands the rule to cover any person or entity who is likely to come before the judge.  This can be construed to include practically everyone.  If the judge chooses to accept a gift from a person or entity who he determines would not be likely to come before him, the rule requires him to report the gift if it’s value exceeds $150.00.  I would simply limit my acceptance of gifts to my family members.    

I would be permitted to accept ordinary social hospitality.  What is ordinary social hospitality is troublesome.  If I were assigned to hold court outside of my circuit and an attorney offered me his vacation home to use while I was in the circuit, I would decline this offer.  This is clearly beyond ordinary social hospitality.  Likewise, if an attorney asked to buy my lunch, I would consider this to be beyond ordinary social hospitality.  On the other hand, if the Bar Association as a whole held a luncheon for me where all members of the Bar were invited, I would accept the invitation.  I believe the key is the word “ordinary”.  I would ask myself whether the gift exceeds ordinary social hospitality.  If an attorney or party or someone likely to appear before me approached me in chambers or in the parking lot of the court house and offered me a bottle of wine, I would certainly decline the offer.  On the other hand, if my wife and I were hosting a dinner party to which an attorney was invited and he brought a bottle of wine as a hostess gift, I would accept the same.  In my view, this would be nothing more than ordinary social hospitality.  If I was invited to an event hosted by an attorney and the circumstances did not suggest any attempt by the attorney to improperly influence me, I would accept the invitation.  I would avoid what I would consider to be staged events put on solely for the purpose of influencing me.  Ordinary courtesy and hospitality offered in the normal course of a relationship that does not reasonably appear to be an attempt to improperly influence a judge need not necessarily be declined.
10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

 SEQ CHAPTER \h \r 1The Code of Judicial Conduct has specific requirements for situations in which a judge becomes aware of misconduct or a lawyer or fellow judge.  A judge who receives information indicating substantial likely hood that another judge has committed a violation of the Code of Judicial Conduct or a lawyer has committed a violation of the Rules of Professional Conduct should take appropriate action.  Appropriate action may include direct communication with the judge or lawyer who has committed the violation, other direct action if available, and reporting the violation to the appropriate authority, agency or body.  In the case of a fellow judge or lawyer where I have received information indicating a substantial likely hood of a violation, I would initiate direct contact with the judge or lawyer if possible.  A problem could arise if the conduct concerning the lawyer occurred during the course of a trial.  Care would be necessary to avoid the appearance of ex parte communications.  If it is possible to correct the violation without compromising the opposite parties confidence in the court, or a parties ability to be fairly tried, I would wait until after the trial to discuss the matter with the attorney.  If after direct contact with the lawyer or judge I felt that my suspicions were unfounded, I would apologize after describing the circumstances giving rise to my concern.  If the information I received was in my opinion substantial and credible and if the lawyer or judge was not able to resolve my concerns, I would refer the matter to the Commission on Judicial Conduct if the violation raised a substantial question as to the other judges fitness for office.  In the case of an attorney, I would report the matter to the Commission on Lawyer Conduct, if the violation raised a substantial question as to the lawyer’s honesty, trustworthiness or fitness.  

When a judge has actual knowledge of misconduct by a lawyer or fellow judge, he must report the violation to the appropriate commission.  If the violation raises a question as to the judge’s fitness for office or the attorney’s honesty, trustworthiness or fitness as a lawyer, I would follow the requirements of the Code of Judicial Conduct and report the matter.
11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?


 SEQ CHAPTER \h \r 1I presently serve as Chairman of the Board of Director’s for the Horry County Public Defenders Corporation.  I also serve as a District Representative on the Horry County Parks and Open Spaces Board.  I would obviously have to resign my position on the Public Defenders Board if I am elected.  I would also resign my position on the Parks and Open Spaces Board.  This Board establishes policies and makes decisions concerning the open space requirements for developers in Horry County.  Even though, I was appointed and I sit on both boards without compensation, I can envision potential conflicts with my service as a circuit judge.
12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?

 SEQ CHAPTER \h \r 1I have no other active business other than my law practice.  I have made some real estate investments, but these are long term investments which would require little or no attention.
13.
If elected, how would you handle the drafting of orders?

 SEQ CHAPTER \h \r 1Generally speaking, written orders are the product of matters on the non-jury roster and motions filed in cases on the jury roster.  Occasionally, written orders are also necessary in criminal matters. In most instances, the judge is first made aware of the issue before him when the matter is argued.  This is not to say that I would not try to familiarize myself with the matters to be heard.  From a purely practical standpoint, it is often difficult for a judge to familiarize him with all the facts of the case.  This is often cause by the fact that lawyers do not always take as much care in the preparation of their motions as one should.  What generally occurs is that the lawyers will appear before the judge and hand up written briefs if they are well prepared.  After hearing the matter a judge is faced with either preparing his own order or asking the parties to submit proposed orders.  Except on relatively simple matters it is difficult for a judge to recall all that has been said.  I have always preferred the practice of allowing the lawyers to submit proposed orders.  In this way all the issues are addressed and the facts are essentially correct.  I believe the better policy is to require each party to provide the opposing party with a copy of his proposed findings of fact and conclusions of law.  The purpose of the exchange is so that the parties may respond to any errors in the findings or conclusions.  There may be situations in which my findings of the facts and conclusions of law are properly set forth in one parties order.  In such case, I would sign that order and provide both parties with signed copies.  If I am not satisfied with either parties findings and conclusions, I may write my own order.  However, judicial economy is best served by requesting proposed orders in situations where we have competent lawyers who can write proper orders.  If a proposed order is close to my view of the facts and my conclusions of law, I would ask the party submitting that order to make changes consistent with my rulings.  However, any such communication with a lawyer would be conveyed to the opposing lawyer so as to avoid the appearance of ex parte communications.
14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?

 SEQ CHAPTER \h \r 1The Code of Judicial Conduct establishes the judge’s duty to diligently discharge his administrative responsibilities and makes him responsible for the performance of other judges and staff that are subject to his direction and control.  Deadlines are easily kept and monitored.  Keeping up with the deadlines is not a problem.  Meeting the deadlines is the issue.  The key to meeting deadlines is making sure that the judge has the time and opportunity to meet deadlines with staff.  I will work with staff to set aside the time necessary to ensure deadlines are met.  Deadlines are not often met because judges allow lawyers to take away time that must be set aside for administrative matters.  I will firmly and consistently set aside time to attend to administrative matters.
15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

 SEQ CHAPTER \h \r 1Public policy has always been a part of the law and applying the law promotes public policy.  In this regard, promoting public policy can be said to be a judicial function.  However, “judicial activism” has little place on the circuit bench.  Our state appellate courts and certainly the Federal Courts have changed public policy.  While the Code of Judicial Conduct does not totally isolate a judge from his community, it does limit his extra judicial conduct and his political activity.  A judge’s extra judicial activity should not cast doubt on the judge’s capacity to act impartially.  In this regard he must not appear at public hearings before or otherwise consult with the executive or legislative body or official except on matters concerning the law, the legal system or the administration of justice.  Judges and candidates for election or appointment to a judicial office should not hold an office in a political organization, endorse or support another candidate, make speeches on behalf of a political organization, attend political gatherings or solicit funds for political organizations or candidates.  It is my philosophy that “judicial activism” and attempts to set public policy are counter productive.  Judges on the circuit level are charges with the duty of following the law.  Only on the rare occasions involving cases of first impression should a trial judge make the law.  When such cases arise they should not be seen as opportunities to change an established policy of the Legislature or appellate courts.  Rulings on novel issues should be crafted in such a way that they follow the most reasonable interpretation of existing statutory and case law.
16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?

 SEQ CHAPTER \h \r 1I would assume that the question refers to extra judicial activities to improve the law, legal system, and administration of justice.  I have on two occasions taken Conway High School’s Moot Court Team to the State Championship round.  I have also taught at approved CLE Seminars.  I would certainly welcome the opportunity to continue in the Moot Trial program as one of the judges.  This is an excellent program which not only instills respect for the judicial process in it’s participants and their parents, but it also encourages young people to seek careers in the legal profession.  I have also enjoyed participation in seminars.  I would hope to be able to continue with these activities in the future.

17.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?

 SEQ CHAPTER \h \r 1I have been a sole practitioner for over thirty years.  During that time, I have been solely responsible for the every aspect of the preparation of my cases.  While I am sure that there is pressure associated with service as a judge, I do not believe it would be any greater than the normal pressure of my practice.  My practice has made me familiar and comfortable with the courtroom setting.  My familiarity with the customs and practices of the court will allow me to function without the stress that those unfamiliar with the courts might experience.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


(a)
Repeat offenders:

 SEQ CHAPTER \h \r 1Repeat offenders are a unique group.  I cannot say that I would incarcerate every repeat offender.  However, the repeat offender would be most likely to receive an active jail sentence.  Judges regularly ask for a defendant’s prior record, but they seldom ask about the sentences he received.  Sometimes a repeat offender may be before the court on a succession of relatively minor offenses and the record may reflect that he has never been required to do anything other pay a fine.  This certainly doesn’t send the right message.  I would be more inclined to give such an offender some period of incarceration so that he might know that the consequences of his actions can be jail.  The sentence does not necessarily have to be for a long period.  The purpose is served if it acts as a wake up call.  For more serious offenders and career criminals, I would be inclined to give more severe active sentences. I would be far less tolerant of crimes against a person than I would be against property.  If the repeat offender came to me with a parole or probation violation I would in most cases give a sentence that would require incarceration.


(b)
Juveniles (that have been waived to the circuit court):

 SEQ CHAPTER \h \r 1I view juveniles in the circuit court setting as typically belonging to one of two groups.  They are either the very bad or the very unlucky, assuming they are guilty.  The difference in the groups can usually be described in terms of specific intent.  The juveniles are usually accused of purposely committing some serious offense or they have committed some very serious act resulting in serious consequences which required no specific intent on the part of the child.  We see this in cases involving Felony DUIs, Reckless Homicide and like cases.  On the one hand, a judge may be looking at a totally incorrigible child with multiple past offenses who has committed a crime so heinous that the state has determined that he should be treated as an adult.  On the other hand, the court may be looking at a child with absolutely no prior record who never intended to commit a crime but foolishly engaged in some activity, usually involving alcohol, that has resulted in death or serious injury.  The two must be treated differently.  I would look closely at the child’s background, family support system, prior criminal history, and potential for rehabilitation.  I would consider the impact of the offense on the victim or his or her family.  I would be very concerned about the placement of the child and the effect of incarceration on the child.  Except in the case of already hardened offenders, I would be less likely to incarcerate a child for a long period than an adult.  In my view, a child has not matured intellectually or emotionally.  He should not be held to the same standard as adults except under unusual circumstances.

(c)
White collar criminals:

 SEQ CHAPTER \h \r 1Most white collar crime requires a deliberate series of acts over a period of time to deprive someone of their property.  I think it is often viewed as being only quasi criminal because the defendants are usually smarter, they look better in court and the potential for physical injury to the victims is very low.  In reality, no crime requires more planning or conscious disregard for the rights of others than white collar crime.  Except in situations where it could be demonstrated that over a period of probation extraordinary restitution could be made, and where it was obvious that this would be the only way to restore the victim, I would be inclined to give an active sentence.  


(d)
Defendants with a socially and/or economically disadvantaged background:

 SEQ CHAPTER \h \r 1Socially and economically disadvantaged defendants certainly require some special consideration by the courts.  A man who steals to feed his family because he is out of work through no fault of his own or the elderly lady who sells her prescription medicine to pay for fuel oil to heat her home are exceptional cases justifying exceptional treatment.  I have represented defendants in both of these situations.  In neither case did I feel nor do I now feel that incarceration was appropriate.  If we move up a level, we have the young disadvantaged man or woman who may be involved in the use or sale of drugs.  A sentence should certainly take into consideration their social or economic backgrounds.  Probation might be appropriately used to require the defendant to complete their education, obtain job training or parenting skills.  However, the socially and economically deprived repeat offender is no different from any other repeat offender.  There is a point in a repeat offenders life when it becomes apparent that society can only be protected by his incarceration.


(e)
Elderly defendants or those with some infirmity:

 SEQ CHAPTER \h \r 1I would be more inclined to give elderly and infirm defendants probation except in extreme cases.  Extreme cases would be those where the defendant has a substantial past criminal record or if the crime was particularly bad.  In my experience, we seldom see the elderly or infirm before the court.  They usually do not constitute a great danger to society. However, the cost of incarcerating the elderly and infirm can be extraordinary.  Unless I was given no other option I would certainly try to formulate some type of sentence that would avoid incarceration of an elderly or infirmed defendant.
19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?   SEQ CHAPTER \h \r 1I am not.
20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

 SEQ CHAPTER \h \r 1If my family member truly held a de minimis financial interest, I would hear the case.  However, I would apprise the parties of my interest or the interest of my family member and give them an opportunity to consider and be heard on the issue of recusal.
21.
Do you belong to any organizations that discriminate based on race, religion, or gender?   SEQ CHAPTER \h \r 1No.
22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?   SEQ CHAPTER \h \r 1Yes.
23.
What do you feel is the appropriate demeanor for a judge?

 SEQ CHAPTER \h \r 1I believe that I feel that a judges demeanor should promote public confidence in the integrity and impartiality of the judiciary.  Jurors, parties and witnesses are generally unfamiliar with courtroom procedures and policies.  I believe that it is important to demonstrate respect, courtesy, and patience when dealing with the people in the court room.  A good judge should take time to explain procedures to the parties, the witnesses and the Attorneys.  He must understand that the courtroom is as foreign to these people as it is familiar to him.  I have talked to many jurors over the years who have expressed pleasure or displeasure with the trial judge based primarily on the judges temperament.  He must be firm but open-minded.  Arrogance and disrespectful behavior erode confidence in the impartiality of the bench.
24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

 SEQ CHAPTER \h \r 1The Code of Judicial Conduct requires a judge to act at all times in a manner that promotes public confidence and in the integrity and impartiality of judiciary.  A judges conduct is subject a public scrutiny seven days a week, twenty-four hours a day.  I would accept that responsibility.
25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?

 SEQ CHAPTER \h \r 1I do not think that it is appropriate to express anger publicly, even with a criminal defendant.  To do so is to admit that you, at least momentarily, have bias or prejudice against someone.  It is proof that you are unable to control the courtroom.  Extreme patience must be shown when dealing with pro se litigants.  Pro se litigants can be extremely difficult and are probably the ultimate test of a judges patience.  However, once the judge loses his temper with a pro se litigant, his impartiality is compromised.  As to dealing with attorneys, I do not think that I have ever had a cross word or have spoken to an attorney in anger except on occasions when I truly felt that the attorney crossed the line ethically.  This has only happened one or two times in my career and I made certain that our conversations were brief and private.  Public display of anger is not appropriate.
AMENDED 26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

 SEQ CHAPTER \h \r 1As of this date, I have spent less than $100.00 on my campaign.  Stationary and stamps are the only expense to date.  I estimate the cost to be about $20.00.


AMENDED: 


I have spent $325.08 on stationary and $69.42 on postage.
27.
Have you sought or received the pledge of any legislator prior to this date?   SEQ CHAPTER \h \r 1No.
28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?   SEQ CHAPTER \h \r 1No.
29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


 SEQ CHAPTER \h \r 1I have discussed my candidacy with many friends and colleagues.  However, those who expressed a willingness to assist me in my candidacy were informed that any direct or indirect contact with the members of the General Assembly other than to announce my candidacy would be improper until such time as screening has been completed.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?   SEQ CHAPTER \h \r 1No.
31.
Have you contacted any members of the Judicial Merit Selection Commission?   SEQ CHAPTER \h \r 1No.
32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?   SEQ CHAPTER \h \r 1Yes.
I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Larry B. Hyman, Jr.

Sworn to before me this 6th day of March, 2007.

Notary Public for S.C.

My Commission Expires: 8/2/11

MS. WELLS:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  As another procedural matter, I'd note for the record that based on the testimony contained in the candidate's personal data questionnaire, which was introduced earlier into the record, Mr. Hyman meets the statutory requirements for this position regarding age, residence, and years of practice. 

Q.  Mr. Hyman, could you tell the members of the Commission why you'd like to serve as a Circuit Court judge? 

A.  I don't think that I would have to tell anyone or explain to anyone in this room about public service.  We have a unique society where a person does not automatically command the honor or respect of his peers or his fellow citizens by birth or by success in business or what money he may have made or may not have made.  If we look at people who are respected in this country, and that's the unique thing about this country, we will find common factors and the most prominent is public service.  Public service, though, is often a privilege.  It's a privilege reserved for people who have been fortunate enough to have met their family obligations, the obligations that are placed on them by having a family.  Once they have met that, if they're fortunate enough to have done it, then they can move on and they can contribute to their community through public service.  All of you here are public servants to some extent.  You can appreciate that.  I have been fortunate enough to have healthy children.  I've been fortunate enough to have been educated.  I've been fortunate enough to have a wife who has been very helpful to me, a wife of 34 years.  I am financially able to engage in public service.  It is something that I've always wanted to do.  I think that it's something that every person would want to do to become a complete person, to reach that point where he is honored and respected by his community.  That's why I want to be a Circuit judge.  It may be a selfish reason, but it's an honest reason. 

Q.  Mr. Hyman, regarding your experience as it relates to your candidacy today, could you explain to the Commission members how you feel your legal and professional experience so far in your life would help you be an effective Circuit Court judge? 

A.  When I first passed the bar, I returned to Horry County and I had a kindness by an older member of the bar given to me that I can't explain.  But it put me in a position to gain experience very rapidly and to have a diverse legal practice.  Judge Sydney Floyd had just been elected when I came back to Conway.  And I had opened up a little one-room office and he called me over to his office one day and he said, I want you to know that I've been elected as Circuit judge.  And I said, I understand that.  And we're talking about someone who didn't know me.  He knew of me, but didn't know me.  He asked me if I'd like to take over his practice, if I'd like to have his practice.  I told him I'd love to, but I did not have any money.  The only thing I could say was, I didn't have any debt.  He looked at me and said, sir, I didn't ask you if you wanted to buy a practice.  I asked you if you wanted a practice.  And he walked out two days later and that gave me a foot up.  He gave me an advantage that I'm still realizing the benefits of.  During my time in Conway, people of Horry County and Georgetown County have been very good to me.  I have had the opportunity to handle almost every type of case that you could imagine.  I have had personal injury cases, I've done condemnation cases, I've done all sorts of criminal cases from capital cases down to traffic matters.  I've just had the opportunity to engage in a very broad, general practice.  Most of my work has been in litigation.  I have not had the benefit or the luxury of having associates that I could say, you go do this brief or you go do this motion or you go prep this witness.  I do all of that myself and have done it for thirty-some years.  I have an understanding of the law, I have an understanding and a comfort level with the court system that I think that I can bring to this position that will help me serve the Circuit. 

Q.  Mr. Hyman, you did address this in your sworn affidavit, but would you please state for the members of the Commission what you would believe is the appropriate demeanor of a judge? 

A.  During the time that I have practiced law, I will have to say that there have been times in courtrooms where I was embarrassed.  Not because of anything the judge said to me, not because I was even involved in a case.  But I have seen instances where members of the bench, for whatever reason -- and in many cases, there have been members of the bench that have served admirably and did so happily.  But for whatever reason, on that particular day, they engaged in a conduct towards a litigant, towards people before them that I thought was inappropriate.  I believe that a person who sits on that bench is the representative, the epitome of what justice and fairness is in this state.  And if that person does not conduct himself in a courteous and civil manner, those persons before him are not going to see the legal system in South Carolina in the light that it should be shown in.  I believe that a judge's demeanor should reflect, above all things, firmness, civility.  If an attorney needs dressing down, the judge should understand that that attorney is a representative of that client.  It can be done in a civil matter.  It can be done in chambers.  There are ways to handle things and there are ways not to handle things.  I am a big proponent of the appearance of civility in the legal system. 

Q.  Thank you, Mr. Hyman.  

MS. WELLS:  For the record, I would note that the South Carolina Bar found Mr. Hyman possesses extensive experience in both civil and criminal litigation.  He was described as possessing above average legal knowledge and an excellent Judicial temperament. 

Q.  Mr. Hyman, have you sought or received a pledge of any legislator prior to this date? 

A.  No, I haven't. 

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening? 

A.  No, I haven't. 

Q.  Have you asked any third-parties to contact members of the General Assembly on your behalf? 

A.  No, ma'am. 

Q.  Have you contacted any members of the Commission? 

A.  No, ma'am. 

Q.  Do you understand the 48-hour rule? A. Yes, ma'am, I do. Q. Would you explain in your own words, please, the 48-hour rule? A. The 48-rule simply says that after this Commission reports out candidates, which I understand will be around the sixth day of April -- or May, excuse me.  For 48 hours thereafter, there can be no contact or no seeking of commitments from any legislator.  

MS. WELLS:  I would note for the record, also, that the Pee Dee Citizens Committee reported that Mr. Hyman has had a lot of experience, is very motivated to be on the Circuit Court and is well qualified for the position on the 15th Judicial Circuit, Seat 2.  As a result of its investigation and interview with Mr. Hyman, the Pee Dee Citizens Committee recommended this candidate without reservation.  And, Mr. Chairman, without objection, I would ask that the Pee Dee Citizens report be entered into the record.

CHAIRMAN RITCHIE:  Without objection, it will be done at this point in the transcript.

MS. WELLS:  For the record, I would note that any concerns raised during the investigation regarding Mr. Hyman were incorporated into the questioning of Mr. Hyman today.  I have no further questions.

CHAIRMAN RITCHIE:  Do any members of the Commission have any questions for Mr. Hyman?  Mr. Hyman, I appreciate your offer for public service and I appreciate your view of what you're undertaking as a commitment to public service, and your cooperation with staff and counsel is most appreciated.  This will conclude this portion of the process.  The record will remain open until we publish our report in case we need to call you back for any reason.  I appreciate your understanding of the 48-hour rule.  And as this has been your first screening, if you have any questions about it, please contact counsel so as to keep yourself and the rest of us in a straight line.

MR. HYMAN:  I'm afraid I've been worrying counsel to death.

CHAIRMAN RITCHIE:  We'd much rather have you worry her than us get a call that somebody has crossed the line, and I appreciate your concern over that point.  We will let you know as this develops and I wish you a safe travel back home.

MR. HYMAN:  Thank you.

CHAIRMAN RITCHIE:  Thank you, so much.

- - - - - - - -

MARVIN H. DUKES, III at 5:30 p.m.

CHAIRMAN RITCHIE:  Members of the Commission, the balance of the applicants before you this evening are applicants for Master-in Equity in Beaufort County, and we'd first like to welcome Mr. Marvin H. Dukes, II.

MR. DUKES:  The III, actually.  But thanks.

CHAIRMAN RITCHIE:  The III?

MR. DUKES:  They forgot an I there, I guess.

CHAIRMAN RITCHIE:  Oh, wow.  Mr. Dukes, would you please raise your right hand to be sworn.  Do you solemnly swear that the testimony you are going to give this afternoon will be truth, the whole truth, and nothing but the truth, so help you God?

MR. DUKES:  I do.

CHAIRMAN RITCHIE:  Mr. Dukes, have you had the opportunity to review your personal data questionnaire?

MR. DUKES:  I have.

CHAIRMAN RITCHIE:  Is it accurate and up-to-date?

MR. DUKES:  It is.

CHAIRMAN RITCHIE:  Are there any changes or modifications that you need to make?

MR. DUKES:  I'm not aware of any.

CHAIRMAN RITCHIE:  Do you have any objection to us making that a part of the record of your testimony here today?

MR. DUKES:  I do not.

CHAIRMAN RITCHIE:  It will be entered into the transcript at this time.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Master-in-Equity for Beaufort County.


NAME:


Mr. Marvin H. Dukes, III


BUSINESS ADDRESS:
Post Office Drawer 1027






Beaufort, SC 29901-1027


TELEPHONE NUMBER:
(office): 843-521-5024

2.
Date of Birth: 1961


Place of Birth: Beaufort, SC

3.
Are you a citizen of South Carolina?  Yes


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on May 15th, 1992 to Laura Campbell Dukes. Never divorced. One child.

6. Have you served in the military?  No.

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Graduate of Washington and Lee University, Lexington, Va. Attended from September 1980 until graduation in May of 1984, with a B.A. in Economics.

Graduate of the University of South Carolina School of Law. Attended from September 1984 until graduation in June of 1987 with a Juris Doctor.

8. List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

Admitted to practice in the State of South Carolina in 1987. I have taken one bar exam, which was the South Carolina bar in 1987.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.
(a)
Family Court Bench Bar
12/06/2002;

(b)
20/20 An Optimal View of 2002
12/20/2002;

(c)
Nuts and Bolts of Post Conviction Relief
12/30/2002;

(d)
Recent Amendments to Federal Rules of 


Civil Procedure
12/31/2002;

(e)
Hot Tips from the Best Family 


Law Practitioners
09/19/2003;

(f)
Family Court Bench Bar
12/05/2003;

(g)
Revised Lawyer's Oath CLE
10/08/2004;

(h)
Family Court Bench Bar
12/03/2004;

(i)
Updating Your Advocacy Skills
12/10/2004;

(j)
20/20 An Optimal View of 2005
12/16/2005;

(k)
What Is a Prenuptial Agreement in 


South Carolina
12/27/2005;

(l)
Family Law Websites-The Good the Bad 


and the Ugly

12/27/2005;

(m)
Family Court Bench Bar
12/01/2006;

(n)
SC Sidebar Live
12/08/2006;

(o)
Ethics Roadshow 2006
12/15/2006.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture. 


I have taught Family Law several times to the paralegal classes at the Technical College of the Lowcountry.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, November 23rd, 1987.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Upon graduation and admission to the bar in 1987, I was employed by the firm of Dowling, Sanders, Dukes, Williams and Svalina in Beaufort, SC. This firm changed in name and character a number of times over the years, finally dissolving in about the year 2000 (The name at that time was Dukes, Williams and Infinger), after which the remaining partners opened individual P.A’s and LLCs.  My personal practice has varied through the years. In order to gain trial experience, I did criminal defense work early in my career, ordinarily taking all of the partners’ Court appointments in both criminal and family court. I also practiced extensively in front of the Master-in-Equity, primarily in property matters, including condemnations, foreclosures and boundary disputes. Approximately 6 years ago, I began to devote my time and efforts to a practice primarily in the Family Court.


(c)
If you are a candidate for Master-In-Equity, please provide a brief written description of your experience in the Master’s court, including any cases handled over the past five years and include a brief description of the issues involved. Please include the frequency of your appearances before a Master-In-Equity.



In my 19 years of practice, I have many cases before the Master-in-Equity, involving practically all issues that can be heard in such a Court. Most recently I concluded the case of TAYLOR, COTTON & RIDLEY, INC., v. OKATIE HOTEL GROUP, LLC (00-CP-07-682). This was a very complex case involving a substantial mechanics lien, with several novel issues of set-off and cross-claim involving liquidated damages claims, materials shortages, interest disputes and a mold issue. The case originated in the year 2000, but due to the extensive testimony, the number of motions and finally the appeal, did not finally conclude until after the Appellate Court’s ruling in Opinion No. 4194, which was filed January 8, 2007.



As stated above, my primary focus over the past 5 years has been in the Family Court (which involves similar evidentiary issues), but I have handled many Master-in- Equity cases prior to the 5 years requested including but not limited to:

(a)
Hurley v Johnson and First Union, et al, (01-CP-07-1572): A case in which my client’s bank had escrowed funds to pay for taxes and failed to do so, resulting in a forfeiture;

(b)
Masters v. Mills (98-CP-07-1515) A case involving the loss of a classic yacht for delinquent taxes;

(c)
Jaffe v. Lipscomb (01-CP-07-0923). A construction litigation case in which I represented a roofer;  

(d)
Jones v. Truell, et al (02-CP-07-1684) Involving a questionable tax deed on an adjacent property and a boundary dispute, including claims of adverse possession;

(e)
Antley v. Ford, et al (97-DR-07-1281) Involving a boundary dispute and adverse possession claims.
15.
What is your rating in Martindale-Hubbell?  BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: 
0%;


(b)
state: 

100%.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil: 

10%;


(b)
criminal: 
0%;


(c)
domestic: 
90%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

0%;


(b)
non-jury: 
100%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

(a)
TAYLOR, COTTON & RIDLEY, INC., v. OKATIE HOTEL GROUP, LLC (00-CP-07-682) (Opinion No. 4194, filed January 8, 2007, 2006 SC 4194). As described hereinabove, this was a very complex mechanics lien case involving a number of novel evidentiary issues;

(b)
KJL v. LER, et al. (99-DR-07- 750) This was an very unusual Family Court case in which I was hired by the State of Ohio department of Insurance to preserve a multi-million dollar claim of the department in the disputed marital holdings of the Family Court litigants.  The case involved a mix of Family Court and civil issues including Statute of Elizabeth claims;

(c)
TMR v PMR (04-DR-07- 659) This was a divorce case in which the parties had been employed in the entertainment industry. It had a number of interesting valuation issues;

(d)
JO v WBO (2005-DR-07-699) This was a physician divorce case involving health issues which allegedly rendered the supporting spouse unable to assist in ongoing support;

(e)
PAH v. LEH (94-DR-07-0211) This was a complex equitable division case involving co-mingling of non-marital assets and property in the US virgin Islands. Ultimately it was successfully appealed (327 S.C. 360, 489 S.E.2d 212).
20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Miller v. Miller 92-DR-07-2005;


(b)
Warner Advertising v. The Cabral Company 92-CP-07-1520;


(c)
Upchurch Timber v. SouthEast Timberlands 92-CP-07-272;


(d)
SC Federal Savings Bank v. Atlantic Land Title, et al 91-CP-07-853 (314 
S.C. 292, 442 S.E. (2d) 630).
21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.  N/A.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.   No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  N/A.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.

I was an appointed member of the Beaufort County Planning Commission from 1995 until 1999. I was an elected member of Beaufort County Council from 1999 until 2002. During my tenure on council I served as Vice-Chairman of the Council (1999-2002) and was Chairman of the Planning and School District Liaison committees. I also served as a member of a number of other committees including the finance committee. In 2005, I served as the appointed Chairman of the City of Beaufort Waterway Commission. I believe that I timely filed all reports.

25. List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Yes. In 1997, I was an unsuccessful candidate for the 14th Circuit Family Court bench. In 2002, I was defeated in the Republican primary for SC House seat 124 by the Honorable Catherine Ceips.

27. Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28. Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

AMENDED 30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.


AMENDED:

I own an office building with 3 other attorneys (only one of whom practices litigation). There are also two additional attorneys who rent office space in the building. I would recuse myself in matters related to the other attorneys until I was able to divest my interest in the building.

31. Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32. Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33. Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

AMENDED 34.
Have you ever been sued, either personally or professionally?  If so, give details.

Yes, In about 1996, I was named a defendant in a case where another attorney’s client sued both me and his attorney, alleging an error in the disbursement of funds to my client. The other attorney was not insured and my carrier settled the case for a relatively small amount. In about 2000, one of my former law partners named me and other partners in an action related to his claim that he was not being provided regular copies of records. This matter was settled the day it was filed.

AMENDED: 

I was named as a Defendant in a 1996 lawsuit captioned Canady vs. Tootle and Dukes (96-CP-07-1288), in which another attorney’s client sued both me and his attorney, alleging an error in the disbursement of funds to my client. The other attorney was not insured and my carrier settled the case for a relatively small amount about 9 months after filing. 

In 2000, in Bull Point, LLC, et al, vs. Beaufort County, et al (00-CP-07-1052) I was named a Defendant in my “…official capacity as member of County Council..”.  This suit involved a dispute by a developer over the County’s dock ordinance and did not seek any relief against me or the other members of council. 

In 2001, one of my former law partners named me and other partners and related entities in an action filed in 01-CP-07-766 (really just a Rule to Show cause, not an actual lawsuit) related to his claim that he was not being provided regular copies of records. This matter was settled the day it was filed.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  $0.00.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  $0.00.

42. Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Beaufort County Bar Association;


(b)
South Carolina Bar Association;


(c)
American Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  N/A during last 5 years.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.
References:


(a) 
Bruce W. VanHorn



South Carolina Bank and Trust



Post Office Box 2147



Beaufort, SC 29901-2147



843-521-5600


(b)
Ms. Heather E. Winch



Minster Machine Company



134 Parker Drive



Beaufort, SC 29906-7452



843-846-2291


(c)
Mr. Herb Gray



22 Sam’s Point Road



Beaufort, SC 29907



843-521-8044


(d)
Dr. and Mrs J. Bernard Credle



20 Burkmyer Drive



Beaufort, SC 29907



843-524-5013


(e) 
Elizabeth P. Grace



509 North Street



Beaufort, SC 29902



843-524-4247

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/Marvin H. Dukes, III

Date: March 11, 2007

Mr. Dukes, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and our inquiry has focused on the nine evaluative criteria, including a survey of the bench and bar, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, if any, and a check for economic conflicts of interest.  There have been no affidavits filed in opposition to your election and there are no witnesses here to testify.  You are welcome to, even given the late hour, to make a brief opening statement if you would desire.

MR. DUKES:  Given the late hour, I'll make it very brief.  I've been asked -- and I know a part of this you'll ask later, but I'll go ahead answer the question while I'm interested in this.  And part of it I put in the two-paragraph summary that you asked for that I sent in.  And, basically, that is, I believe I'm qualified for this.  When the position came open, I had a number of calls from a number of people suggesting that I run because they believed I was qualified for this.  I've tried to live my life by the canons, even though I didn't need to have the canons.  I mean, I've tried to live my life by avoiding any appearance of impropriety.  I'm knowledgeable in the subject matter of the Master-in-Equity court and I believe it would be a good fit for me.  I think it's something I would enjoy and I would excel at. 

CHAIRMAN RITCHIE:  Thank you for coming down, and thank you for your patience with our schedule this afternoon and we'll try to make this as quickly as we can and get you through this.  I'll turn you over to counsel.  She has some questions.

MS. SHULER:  Mr. Dukes.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Marvin H. Dukes, III provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with his statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.  Mr. Dukes also has provided his personal experiences statement which is included in your notebook.  As one final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Marvin H. Dukes, III meets the statutory requirements for this position regarding age, residence, and years of practice.

CHAIRMAN RITCHIE:  Without objection, we'll enter that portion into the record at this time. 

Amended Sworn Statement to be included in Transcript of Public Hearings

Master-in-Equity

(New Candidate)

Full Name: Marvin H. Dukes, III

Work Telephone 843-521-5024 

1.
Do you plan to serve your full term if appointed?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Only as allowed in the rules, for instance scheduling and emergencies, and only then with immediate disclosure to all parties.

5. What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I think it is important to avoid even the appearance of impropriety. In situations where any lawyer appeared before me with whom I had had a prior professional relationship, I believe that the fact should be made known immediately to opposing counsel. I do not think that recusal is appropriate simply because of any prior relationship, however. The question of recusal would be a case by case basis with emphasis on whether or not the prior relationship involved (in any way) the case before the Court, or whether not, by reason of the prior relationship, either me or my family, or any close associates had anything to gain or lose by the possible outcome of the case. In any case where even the possibility of such conflict existed, recusal would be appropriate.

6. If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


The public’s perception of the Court’s impartiality is paramount. If even the appearance of bias existed, recusal would be appropriate.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


Gifts or social hospitality would be inappropriate if more than de minimus in value or so frequent as to raise even the appearance of impropriety.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


I would take action up to and including reporting the conduct to the appropriate authorities.

9.
Are you affiliated with any political parties, boards or commissions that would need to be re‑evaluated if you are appointed?  No.

AMENDED 10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?


I am currently scheduled to raise money for Muscular Dystrophy. I have not recently engaged in any fund-raising for any other entity. 


AMENDED: I have contacted the MDA officials and informed them that I will be unable to raise money for them in the upcoming fundraiser listed on my application.

11.
If appointed, how would you handle the drafting of orders?


In default or consent matters, I would ask the attorney’s to provide draft orders for my review. In contested matters, I would ordinarily draft my own orders.

12.
If appointed, what method would you use to ensure that you and your staff meet deadlines?


I would use both computer scheduling and paper backup.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


Judges at the Master-in-Equity level should not practice judicial activism, nor should they use their position on the bench to promote their idea of public policy.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I have no specific plans at this time, but would welcome the opportunity to serve in any such capacity.

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17. Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No, I would not hear cases at all involving myself or my family.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What do you feel is the appropriate demeanor for a judge?


A Judge should be firm but friendly, patient, confident, open-minded and dignified.

21. Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


These rules apply at all times.

22. Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


No, the expression of anger is a loss of control, harms the public’s perception of the Judiciary, and is most likely a violation of the “oath”.

23.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?  None.

24.
Have you sought or received the pledge of any legislator prior to this date?  No.

25.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

26.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

27.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  N/A.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Marvin H. Dukes III

Sworn to before me this 12th day of March, 2007.

Notary Public for S.C.

My Commission Expires:  02/08/08

MS. SHULER: 

Q.  Mr. Dukes, why do you now want to serve as a Master-in-Equity?  You've been practicing law for twenty years and I would note that for the last six years, more of your practice has focused on the domestic or the family law area. 

A.  Again, perhaps, I should have waited on my summary.  But while most of my practice has focused in Family Court, I have done a good bit of civil court, non-jury civil court over my twenty years.  And the Family Court and the Master-in-Equity Court is really not that dissimilar.  They're both courts of mixed equity and law.  So the subject matter is not unfamiliar to me.  In fact, I'm quite experienced at it.  The reason that I'm interested in the position after practicing law for twenty years, I guess, is probably the same reason that most of the people you've seen here today, at least in the lower court, and that's to do something different, to move on to the next level to try to do something more rewarding and something, perhaps, that I would believe I would excel in.  So that's my brief answer. 

Q.  And you've partly explained this, but can you explain further to the Commission how you feel your legal and professional experience thus far will help you to be an effective Master-in-Equity? 

A.  Well, I have practiced, as you've mentioned it'll be twenty years in October.  And in that twenty years, I've done practically everything you can do in the various courts, Circuit Courts.  I've handled a number of property cases, I've handled a very significant mechanic's lien case with a variety of counterclaims, evidentiary issues that went on literally for years and is a recently reported case that's part of my package there.  I've handled title clearance matters, some tax sale issues, you know.  Practically everything that can be heard in Master-in-Equity Court.  I'm familiar with the subject matter, I've tried cases in the subject matter.  And, again, while my most recent experience is Family Court, they're both courts, non-jury courts of mixed equity and law.  While the law itself may be slightly different, the issues, the evidentiary issues are pretty similar. 

Q.  Mr. Dukes, could you share with the Commission what you feel is the appropriate demeanor for a judge? 

A.  Patient but firm, impartial but decisive. 

Q.  Mr. Dukes, since you were last screened by the Commission in 1997 as a candidate for the 13th Judicial Circuit, you state in your PDQ that you were a defendant in a lawsuit in 2000.  What was the nature and what is the status of that lawsuit? 

A.  The lawsuit in 2000?  Was that the one with the partner issue? 

Q.  Yes. 

A.  A law partner of mine brought a -- it wasn't really even a lawsuit.  He filed it and I think you have it in your package as a rule to show cause.  He signed it, asking that we produce certain, the partnership produce certain documents to him.  We all met in the judge's chambers and, basically, it was settled that afternoon with an exchange of documents.  The status is that it ended practically as soon as it started. 

Q.  Thank you, Mr. Dukes.  Have you sought or received the pledge of any legislator prior to this date? 

A.  I have not. 

Q.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening? 

A.  I have not. 

Q.  Have you asked any third-parties to contact members of the General Assembly on your behalf? 

A.  I have not. 

Q.  Have you contacted any members of the Commission? 

A.  I have not. 

Q.  Do you understand the 48-hour rule? 

A.  I do. 

Q.  Could you explain what the 48-hour rule is in your words? 

A.  I cannot seek pledges or commitments until 48 hours after the qualification is announced. 

Q.  In the Commission's written report. 

A.  Right.

MS. SHULER:  I would note that the Lowcountry Citizens Committee reported that they found Marvin H. Dukes, III to be a very eminently qualified and most highly regarded candidate who would honorably serve as a Master-in-Equity for Beaufort County.  Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record.  

CHAIRMAN RITCHIE:  Without objection.

MS. SHULER:  I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of Mr. Dukes today.  And, Mr. Chairman, I have no further questions of Mr. Dukes.

CHAIRMAN RITCHIE:  Does any member of the Commission have any questions for Mr. Dukes?  Mr. Dukes, I appreciate your offering for public service and I appreciate your working with staff and with counsel to work through your process.  As you know, if you should come out of this process and be nominated for consideration, your election will be through the Beaufort County delegation.  And you've articulated very well the 48-hour rule.  I want you to understand that expands not only just to you, but anyone acting on your behalf, either directly or indirectly, cannot seek a pledge or a commitment.

MR. DUKES:  Yes, sir.

CHAIRMAN RITCHIE:  And I'm only giving you that explanation because it's your first time through the process and I want you to understand that in case your supporters become overzealous and try to do what you can't do.  They can't do it either, okay?

MR. DUKES:  I understand.

CHAIRMAN RITCHIE:  Good.  I appreciate your offering into public service.  If we ever have to open up the record, we'll let you know.  But, otherwise, this would conclude this portion of the process until the report is issued later at the end of the month.  And I wish you a safe trip back to Beaufort.

MR. DUKE:  Thank you, very much.  Thank you all.

- - - - - - - -

DREW A. LAUGHLIN at 5:40 p.m.

CHAIRMAN RITCHIE:  Ladies and gentlemen of the Commission, you have before you Drew A. Laughlin.  Mr. Laughlin is offering for Master-in-Equity in Beaufort County.  Welcome this afternoon.

MR. LAUGHLIN:  Thank you.

CHAIRMAN RITCHIE:  We're glad to have you with us.  I appreciate your patience in the schedule.  I know being last on the docket is not the easiest thing, but we'll try to work with you as best we can.  I need you to raise your right hand to be sworn.  Do you solemnly swear that the testimony you're going to offer this afternoon is the truth, the whole truth, and nothing but the truth, so help you God?

MR. LAUGHLIN:  I do.

CHAIRMAN RITCHIE:  Thank you.  Mr. Laughlin, have you had the opportunity to review your personal data questionnaire?

MR. LAUGHLIN:  Yes.

CHAIRMAN RITCHIE:  Is it accurate and up-to-date?

MR. LAUGHLIN:  Yes.  As far as I know.

CHAIRMAN RITCHIE:  That's fine.  I'm not trying to cross-examine you.  I just want to make sure it's accurate for the record.  If there's any modifications or amendments to it, let us know, all right?

MR. LAUGHLIN:  Will do.

CHAIRMAN RITCHIE:  At this point, do you have any objection to us entering it into the record as part of your testimony?

MR. LAUGHLIN:  No, sir.

CHAIRMAN RITCHIE:  It will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Beaufort County Master-In-Equity


NAME:


Drew Alan Laughlin


BUSINESS ADDRESS:
P. O. Drawer 21119, Hilton Head Island, SC  29925


TELEPHONE NUMBER:
(office): (843) 689-5700

2.
Date of Birth:

1952


Place of Birth:

McKeesport, PA

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 12, 2000 to Jane Ann (Walls) Laughlin.


Divorced in 1986 to Susan K. Laughlin, Oktibbeha County, Mississippi; irreconcilable differences. Divorced in 1997 to Linda L. Laughlin, Lexington County, SC, 1 year continuous separation. Three children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of Colorado, 1970-71; transferred to University of Virginia, 1971-74 (B.A., Economics), University of South Carolina School of Law, 1974-77, (J.D.), 

8. List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – 1977.  I practiced under a provisional license in Texas during parts of 1982 and 1983, but did not remain in Texas for the full year necessary to be permanently admitted.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


In undergraduate school, I worked at various part-time jobs.  In law school, I worked in the law library, I clerked for law firms, I was a professor’s research assistant, I taught legal writing, and I served on the editorial board of the South Carolina Law Review. 

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


(a)
Ethics, Baseball, etc., SC Bar – 12/28/06;


(b)
SC Ultimate Trial Notebook, ABOTA – 11/17/06;


(c)
Claims and Underwriting, Chicago Title Ins. Co. – 11/2/06;


(d)
Corporate Depositions, SC Bar – 1/2/06;


(e)
Insurance Law Update, SC Bar – 1/2/06;


(f)
Auto Torts, SCTLA – 12/1/05 – 12/2/05;


(g)
Auto Torts, SCTLA – 12/3/04 – 12/5/04;


(h)
Revised Lawyer’s Oath CLE, Beaufort County YLD – 10/8/04;


(i)
Damages from A to Z, SC Bar – 5/21/04;


(j)
Tips from the Bench, SC Bar – 12/12/03;


(k)
Auto Torts, SCTLA – 12/5/03 – 12/6/03;


(l)
2002 Title Ins., Land America Financial Group, Inc. – 11/8/02;


(m)
Claims and Underwriting, Chicago Title Ins. Co. – 11/5/02;


(n)
Circuit Court Civil Mediation, SCCR – 12/4/00 – 12/8/00;


(o)
Title Insurance, Lawyers Title Ins. Co. – 11/10/00;


(p)
Claims and Underwriting, Chicago Title Ins. Co. – 11/2/00;

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


I have lectured in law classes for Professor Stephen Spitz.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina, 1977;


United States District Court, District of South Carolina, 1978;


United States Court of Appeals, Fourth Circuit, 1980;


United States Court of Appeals, Fifth Circuit, 1979;


United States Court of Appeals, Eleventh Circuit, 1981;


Texas, 1982 (provisional).

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

(a)
October 1990 to present.  Laughlin & Bowen, PC (formerly Laughlin & Bowen, a genera partnership), Hilton Head Island, SC.  Civil litigation, with some real estate and commercial transactions;  

(b)
July 1987 to October 1990.  McNair Law Firm, PA., Hilton Head Island, SC.  Civil litigation;

(c)
October 1986 to July 1987.  Qualey, Laughlin, & Qualey, PA., Hilton Head Island, SC.  Civil litigation;

(d)
July 1983 to October 1986.  Bowen, Smoot, & Laughlin, Hilton Head Island, SC.  Civil litigation;

(e)
September 1982 to July 1983.  Davis & Turlington, Inc., San Antonio, TX.  Civil litigation;

(f)
November 1977 to July 1982.  Bowen, Cooper, Beard & Smoot, Hilton Head Island, SC.  Civil litigation, real property, family law, commercial transactions;

(g)
August 1977 to November 1977.  West, Bowen, Cooper, Beard & Smoot, Hilton Head Island, SC.  Law Clerk;

(h)
May 1977 to August 1977.  Blatt Law Firm, Barnwell, SC.  Law Clerk.


(c)
If you are a candidate for Master-In-Equity, please provide a brief written description of your experience in the Master’s court, including any cases handled over the past five years and include a brief description of the issues involved. Please include the frequency of your appearances before a Master-In-Equity.



Cases or motions heard by the Master-In-Equity constitute the largest part of my practice.  During the past several years, between trials and motions, I have averaged between 1 and 2 appearances per week before the Beaufort County Master.



Cases handled over the past five years include:


(a)
Hilton Head Dermatology v. Mullin, 06-CP-07-1810.  Covenant Not to Compete;



(b)
Turner v. Raus, 06-CP-07-1577.  Breach of Restrictive Covenants;


(c)
SMS Financial v. Barrick, 06-CP-07-615.   Domestication of Foreign Judgment;



(d)
SMS Financial v. Barrick, 06-CP-07-563.  Fraudulent Conveyance;


(e)
H & L Partnership, LLC v. Island Regime Management, 06-CP-07-243.  Eviction;



(f)
Reed v. Raus, 05-CP-07-2516.  Breach of Restrictive Covenants;


(g)
Moore v. Kamperman, 05-CP-07-1579,  Breach of Contract for Purchase of Real Estate;


(h)
Hartsel v. Hearthwood, 88, LLC, 05-CP-07-1353.  Action to Set Aside Tax Sale;


(i)
HHI Corporation, Ltd. v. CSB Development Co., Inc., etc., 05-CP-07-854.  Declaratory Judgment re Restrictive Covenants;


(j)
Borreggine v. Marzbanian, 05-CP-07-402.  Breach of fiduciary duty; Dissolution of LLC;


(k)
O’Connor & Taylor of the Carolinas v. Broad Creek Edgewater, 05-CP-07-1666.  Enforcement of Settlement Agreement;


(l)
Indigo Hilton Limited Partnership v. Joy-Mor Ltd., 04-CP-07-1369.  Breach of Lease;


(m)
Park Place Properties v. Rose, 04-CP-07-1351.  Breach of Fiduciary Duty;


(n)
Sinclair v. Flower, 04-CP-07-739.  Breach of Contract for Purchase of Real Estate;


(o)
O’Connor & Taylor of the Carolinas v. Broad Creek Edgewater, et al., 04-CP-07-522.  Foreclosure of Mechanic’s Lien;


(p)
Portside Owners Association, Inc. v. South Beach Racquet Club, Inc., 04-CP-07-358.  Trespass, Adverse Possession, Declaratory Judgment re scope of easements;


(q)
D & N Realty, LLC v. MTSC, Inc., 03-CP-07-1865.  Breach of Restrictive Covanants;


(r)
Biel v. Clark, 03-CP-07-1644.  Dissolution of Law Firm; Division of Fees;


(s)
Seacord Corporation v. Kennedy, 03-CP-07-781.  Protection of Trade Secrets;


(t)
Juse v. Vincent, et al., 03-CP-07-746.  Boundary Dispute;


(u)
Mathesoya v. Taylor, 03-CP-07-707.  Breach of Lease;


(v)
Anthony v. Fitzgerald, 03-CP-07-432.  Foreclosure of Mechanic’s Lien;


(x)
Austin v. Town of Hilton Head Island, et al., 02-CP-07-1526.  Breach of Restrictive Covenants;


(y)
Glover Real Estate, LLC v. Beaufort County, 02-CP-07-647.  Refund of County Development Impact Fees;


(z)
Arnold v. St. John Books, et al., 01-CP-07-882.  Domestication of Foreign Judgment;


(aa)
Flores v. Craver, 01-CP-07-634.  Breach of Restrictive Covenants;


(bb)
L. Hartough Studio, Ltd., et al. v. Bridge Center Associates, Ltd, et al., 00-CP-07-0179.  Fraudulent Inducement.


This list is not considered exhaustive, and it does not include motions in jury cases that were heard by the Master.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  AV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
1-2 times per year;


(b)
state:

50-60 times per year.

AMENDED 17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

85%.


(b)
criminal:


(c)
domestic:


AMENDED:


(a)
civil:

100;


(b)
criminal:
0;


(c)
domestic: 
0.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

50% of cases filed as jury matters, 1-2 per year tried 





to verdict;


(b)
non-jury:
50% of cases filed as non-jury, maybe 10% of those tried 


to court decision.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Usually sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
Savarese v. U.S. Dept. of Health, Ed. And Welfare, 479 F. Supp. 304, 52 A.L.R. Fed. 570, (N.D. Ga. 1979).  This case involved the scope of protection under the United States Privacy Act;


(b)
Gibbes v. Rose Hill Plantation Development Co., 794 F. Supp. 1327, 1992 WL 111869 (D.S.C. 1992).  This case involved scope of liability under the Interstate Land Sales Disclosure Act and application of Rule 11, FRCP;


(c)
Brady Development Co., Inc. v. Town of Hilton Head Island, 312 S.C.73, 439 S.E.2d 266, 1993 WL 537227 (1993).  This case involved liability of municipalities under the SC Tort Claims Act and application of the “public purpose” doctrine;


(d)
Barrington Horizontal Property Regime v. Greenwood Development Corp., Beaufort County Court of Common Pleas, 1994.  Construction defect case settled for in excess of $11,000,000.00;


(e)
Hirt, et al. v. Three Fountainview Corp., United States District Court, Charleston Division, 2:CV-83-0001290.  This case involved entitlement to quantum meruit relief despite existence of express contract.   

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Brady Development Co., Inc. v. Town of Hilton Head Island, 312 S.C. 73, 439 S.E.2d 266 (1993);


(b)
Xanadu Horizontal Property Regime v. Ocean Walk Horizontal Property Regime, 306 S.C. 410 S.E.2d 580 (1991);


(c)
Designer Showrooms, Inc. v. Kelley, 304 S.C. 478, 405 S.E.2d 417 (1991);


(d)
Vacation Time of Hilton Head Island, Inc. v. Lighthouse Realty, Inc., 286 S.C. 261, 332 S.E.2d 781 (S.C. App. 1985);


(e)
Maccaro v. Andrick Development Corp., 280 S.C. 96, 311 S.E.2d 91 (1984) and Andrick Development Corp. v. Maccaro, 280 S.C. 103, 311 S.E.2d 95 (1984).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.  None.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


(a)
Town of Hilton Head Island Corridor Review Commission, 1991-94.  Appointed;


(b)
Town of Hilton Head Island Planning Commission, 1994-1998.  Appointed;


(c)
Board of Directors, Hilton Head Island No. 1 Public Service District, 1998-2003.  Appointed;


(d)
Town Council, Town of Hilton Head Island, 2003 to present.  Elected.


All reports were timely filed with the State Ethics Commission.  No penalties.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


(a)
Beaufort County School Board, 1992;


(b)
Family Court, Fourteenth Circuit 1997 (withdrew prior to the election). 

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


As an adjunct to my law practice, I have been a title insurance agent since the late 1970’s.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No, other than my law firm and my title insurance agency.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

AMENDED 31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  AMENDED: No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  If so, give details.


I believe that sometime in the mid-to-late 1980’s, the State of Mississippi may have erroneously filed a lien against my property as a result of an obligation of my ex-wife.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

I believe that I was personally named in a foreclosure action filed in Florida in the late 1980’s or early 1990’s.  I had been a member of a group that owned a condominium on Amelia Island, Florida.  I had sold my interest years before the foreclosure action was commenced.

I have been a party to a divorce action brought in Mississippi and a divorce action brought in South Carolina.  See answer to 5(b) above.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.


I have asked some colleagues if they would be willing to contact members of our local delegation after JMSC has completed screening.  Others may have communicated with members of our local delegation on their own volition.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


South Carolina Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


Spanish Wells Club.  Member, Board of Directors.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

49.
References:


(a)
Pat Ferguson 



First Federal 



100 Exchange Street, Ste. 100 



Hilton Head Island, SC  29926.  



(843) 342-9690


(b)
Stephen A. Spitz 



1134 Clear Spring Dr. 



Charleston, SC  29412



(843) 795-9552


(c)
Robert E. Stepp



P.O. Box 1149



Columbia, SC  29211



(803) 929-1400


(d)
Robert V. Mathison, Jr. 



P.O. Box 5271 



Hilton Head Island, SC  29938



(843) 785-6503


(e)
Thomas D. Peeples 



P.O. Box 23916 



Hilton Head Island, SC  29925



(843) 681-2600

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/Drew A. Laughlin

Date: 3/7/07

Mr. Laughlin, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and we have focused on the nine evaluative criteria, predominantly the survey of the bench and the bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, if any, and a check for economic conflicts of interest.  We have had no affidavits filed in opposition to your election and there are no witnesses here to testify for you or against you.  You have the opportunity to give a brief opening statement if you'd like to, but given the hour, if you'd rather just proceed to questioning, we're happy to do that.

MR. LAUGHLIN:  No.  I'll waive an opening statement.

CHAIRMAN RITCHIE:  That's great.  Let me turn you over to counsel.

MS. GOLDSMITH:  Mr. Chairman and Members of the Commission, Mr. Drew Laughlin provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with his statement and, with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN RITCHIE:  It will be done so without objection.

Sworn Statement to be included in Transcript of Public Hearings

Master-in-Equity

(New Candidate)

Full Name:
Drew Alan Laughlin

Address:
P. O. Drawer 21119



Hilton Head Island, SC  29925-1119

Work Telephone:  (843) 689-5700

1.
Do you plan to serve your full term if appointed?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


To comply with Section 3B(7) of the Code of Judicial Conduct, Rule 501, SCACR.  The Rule does permit limited ex parte communications in certain circumstances.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


To comply with Sections 3E and 3F of the Code of Judicial Conduct, Rule 501, SCACR.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would give substantial deference and would lean toward granting motions that appeared to be made in good faith and not for the purpose of delay.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


Section 4D(5) of the Code of Judicial Conduct, Rule 501, SCACR.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


I would take the appropriate or required action specified by Section 3D of the Code of Judicial Conduct, Rule 501, SCACR.

9.
Are you affiliated with any political parties, boards or commissions that would need to be re‑evaluated if you are appointed?


I am currently a sitting member of the Town Council of the Town of Hilton Head Island.  If appointed, I would resign that office.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
If appointed, how would you handle the drafting of orders?


My preference would be to draft my own orders, although I would expect that there will be occasions when it would be helpful to request parties to submit proposed findings of fact and conclusions of law.  In such cases, all parties would be informed of the request and given an opportunity to respond.

12.
If appointed, what method would you use to ensure that you and your staff meet deadlines?


I would monitor and supervise cases in an effort to avoid dilatory practices, avoidable delays, or unnecessary costs to litigants.  I would maintain appropriate calendaring systems.  

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I believe that courts exist to adjudicate cases, not to set public policy.  Public policy should be set by the public, through the elected legislative branch.  However, I also believe that there can be rare circumstances where policy choices are necessary, either because the legislature has not spoken, or in order to achieve a just adjudication.  I would expect these conditions to arise extremely rarely, if at all, in cases before a Master-in-Equity.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I would hope to have opportunities to teach, speak, or lecture on the law and to participate in activities designed to promote public awareness of the law and the legal system. 

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?


I do not believe this will be an issue.  My family and friends are in full support of my decision to seek this office.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


Yes, if that interest could not be substantially affected.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What do you feel is the appropriate demeanor for a judge?


I believe a judge should exhibit patience and impartiality and should always be courteous to parties, attorneys, court staff, and anyone else all he or she encounters in an official capacity. 

21.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


The rules always apply.  Anyone who a judge encounters may be aware of his or her official position.

22.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


I do not believe that displays of anger are either appropriate or helpful.

23.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?  None.

24.
Have you sought or received the pledge of any legislator prior to this date?  No.

25.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

26.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


No.  Some of my colleagues may have had contact with members of the local delegation on their own volition.
27.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  Not applicable.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ Drew A. Laughlin

Sworn to before me this 7th day of March, 2007.

Notary Public for S.C.

My Commission Expires: 11/23/15

MS. GOLDSMITH:  Also included in your notebooks for your review is a copy of Mr. Laughlin's personal experiences statement.  I also note for the record that based on the testimony contained in Mr. Laughlin's personal data questionnaire, which was introduced earlier into the record, Mr. Laughlin does meet the statutory requirements for this position regarding age, residence, and years of practice. 

Q.  Mr. Laughlin, why do you want to serve as a Master-in-Equity in Beaufort County? 

A.  There are a variety of reasons.  One is that I've always wanted to do it.  I enjoy the legal system, I enjoy learning about the law, and I like lawyers.  The opportunity to be involved in that without having to represent the interest of the client of the day and to be able to do it for the sake of seeing it done right is, I think, a tremendous opportunity.  And I'm getting to the point in my life where I've begun to appreciate simpler things. 

Q.  Regarding your experience as it relates to your candidacy, can you explain to the Commission how your feel your legal and professional experience thus far will help you be an effective Master-in-Equity? 

A.  It's, appearing in the Master-in-Equity court over the last eight to twelve years, it's probably been the single largest portion of my practice.  Principally, because I intend to do commercial property related litigation.  A lot of that ends up being non-jury.  In Beaufort County, most of that stuff ends up getting referred to the Master, so that is where I spend most of my time.  And on Hilton Head, we deal with a lot of property-related issues, restrictive covenant related issues, a lot of things that end up in the Master's court. 

Q.  You addressed this in your sworn affidavit, but could you please tell the members of the Commission what you think is the appropriate demeanor for a judge? 

A.  I think the judge is there to serve primarily not only the system, but the litigants.  And I think the judge should have patience and I think a judge needs to be in control of his courtroom, and I don't think those two things are mutually exclusive. 

Q.  You currently serve as a Councilman for the Town of Hilton Head? 

A.  I do. 

Q.  Can you please tell the Commission what your plans are with respect to that office, if you are elected as Master-in-Equity in Beaufort County? 

A.  Well, I would resign.  I've already told them that. 

Q.  Okay.  In your personal questionnaire, you mention that you may have been named as a party in a foreclosure action that was filed in Florida many years ago.  Can you please explain to the Commission the circumstances surrounding that suit and where it is now and how you're involved now? 

A.  This was, I guess, back in the early '80s.  Three friends of mine and I bought a condominium on Amelia Island and three or four months later, I sold my interest out to another one of our friends and that was my last involvement in it.  Six, eight, ten years later, they decided that they didn't want to make the payments on it anymore and I think there was a foreclosure action filed.  If there was one filed, I probably was named as a party since I was still on the note, but I was never an active participant in it.  The fellow that I sold my interest to and the other three dumped it somehow and it had no consequence to me. 

Q.  Thank you, Mr. Laughlin.  Just a few more things.  Have you sought or received a pledge of any legislator prior to this date? 

A.  No. 

Q.  Have you sought or have you been offered a conditional pledge of support by any legislator pending the outcome of your screening? 

A.  No. 

Q.  Have you asked any third-party to contact any member of the General Assembly on your behalf? 

A.  No. 

Q.  Have you contacted any members of the Commission? 

A.  No. 

Q.  Do you understand the 48-hour rule? 

A.  I do. 

Q.  Could you please explain it to the Commission? 

A.  Pledges cannot be sought until 48 hours after the draft report comes out. 

Q.  Okay.

MS. GOLDSMITH:  I would note for the Commission that the Lowcountry Citizens Committee reported that Mr. Laughlin is very eminently qualified and is a most highly regarded candidate who would honorably serve as a Master-in-Equity for Beaufort County.  Mr. Chairman, without objection, I would ask that the Lowcountry Citizens Committee report be entered into the record.

CHAIRMAN RITCHIE:  Without objection.

MS. GOLDSMITH:  Finally, I would note that any concerns that were raised during the investigation regarding Mr. Laughlin were incorporated into the questioning of him today.  And, Mr. Chairman, I have no further questions.

CHAIRMAN RITCHIE:  Thank you, so much.  Any members of the Commission have any questions?  If not, then we thank you for offering for service.  I want to just caution you on a couple of things.  The record will remain open until the report is published in case we need to call you back for any reason, which we don't foresee at this time.  I appreciate your understanding of the 48-hour rule and your adherence to it.  If you have any questions about it, please contact staff so they can guide you through the process.  I want to also advise you that the 48-hour rule applies to your supporters because they can't do what you cannot do as well.  And I appreciate your commitment to offer into public service, and I wish you a safe trip back home.

MR. LAUGHLIN:  Thank you.

CHAIRMAN RITCHIE:  Thank you.  

- - - - - - - -

HARVEY W. MCCORMICK, III at 5:50 p.m.

CHAIRMAN RITCHIE:  Ladies and gentlemen of the Commission, we have before us Harvey W. McCormick, III who is offering for Master-in-Equity of Beaufort County.  Mr. McCormick, would you please raise your right hand to be sworn.  Do you solemnly swear that the testimony you're about to give will be the truth, the whole truth, and nothing but the truth, so help you God?

MR. MCCORMICK:  I do.

CHAIRMAN RITCHIE:  Mr. McCormick, have you have the opportunity to review your personal data questionnaire?

MR. MCCORMICK:  I have.

CHAIRMAN RITCHIE:  And is it accurate and up-to-date?

MR. MCCORMICK:  It is.

CHAIRMAN RITCHIE:  Any amendments you need to make or anything?

MR. MCCORMICK:  Not that I'm aware of.

CHAIRMAN RITCHIE:  Do you have any objection to us making it a part of the record at this point in your testimony?

MR. MCCORMICK:  None, whatsoever.

CHAIRMAN RITCHIE:  Then it will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Master in Equity, Beaufort County, South Carolina


NAME:


Mr. Harvey W. McCormick, III


BUSINESS ADDRESS: 
Post Office Box 1126






Beaufort, South Carolina 29901


TELEPHONE NUMBER:
(office): (843) 525-0004

2.
Date of Birth:  1962


Place of Birth:  Charleston, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on July 1, 1989 to Jean Kiser McCormick. Never divorced. Three children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


College of Charleston, 1981 – 1990, B.S. in Business and Economics;


University of South Carolina, 1989 – 1990, No Degree/transfer;


University of South Carolina School of Law, 1990 – 1993, J.D. 

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina 1993.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Undergraduate:


(a)
Sigma Nu Fraternity;




Pledge Class President 1985;




Athletic Chairman 1986;




Social Director 1988;

(b) Volunteer Guardian ad Litem 1989 – 1990.


Graduate:

(a) Phi Delta Phi;

(b) Palmetto Legal Society.

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


(a)
2006-2007 – 2007 Bar Convention – January 25-28, 2007;


(b)
SCDTAA – 2005 Annual Meeting – November 3-6, 2005;


(c)
20/20 View of 2005 – 12/16/05;


(e)
Workers Compensation Overview – 12/31/05;


(f)
FST’s in DUI Case – 12/31/05;


(g)
Revised Lawyers Oath – 10/8/04;


(h)
What it is and What it Was – 12/14/04;


(i)
Updating Your advocacy – 12/10/04;


(j)
Getting the Big Picture
- 12/31/04;


(h)
Charleston County Bar Annual CLE Part 1 – 12/5/03;


(i)
Charleston County Bar Annual CLE Part II – 12/18/03;


(k)
Criminal Hot Tips – 5/10/02;


(l)
Masters in Trial – 11/15/02;


(m)
Nuts and Bolts of PCR Appointment – 12/30/02.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court – 1993;


United State Federal District Court – 1997.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
November, 1993- December 1994 – Public Defender for Colleton County Assistant Public Defender;

(b)
January 1994 January 1996 – Fourteenth Judicial Circuit Solicitor’s Office, Assistant Solicitor;

(c)
January, 1996 – May, 1999 - Griffith & Sadler, P.A. – General Insurance Defense - Associate;

(d)
May 1999 – Present – Sole Practice – McCormick Law Firm – General Practice with an emphasis on insurance defense.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


(c)
If you are a candidate for Master-In-Equity, please provide a brief written description of your experience in the Master’s court, including any cases handled over the past five years and include a brief description of the issues involved. Please include the frequency of your appearances before a Master-In-Equity.



Although I have handled a multitude of cases before the Master in Equity, these cases have primarily consisted of foreclosure and construction matters.  



A majority of the foreclosure matters were uncontested.  Most of the construction matters involved either construction defects or mechanic’s liens.  Of these matters only three went to full hearing over the last five years.   The most complicated of the construction matters that went to full hearing was a five day case in which my client prevailed.  The caption of the matter was Rea Construction v. Plantation Builders.

15.
What is your rating in Martindale-Hubbell?  B.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: 
None;


(b)
state:

Weekly.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:   
97%;


(b)
criminal:  
3%;


(c)
domestic: 
0%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:  

80%;


(b)
non-jury: 
20%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Yes.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


I’d like to place a caveat on the proceeding list.  Although each of the cases that I have handled have been significant to my client, my opposition and myself, I have not played a role in any landmark cases.  Nevertheless, the five most significant cases which I have taken to verdict, in my opinion, have been: 


(a)
Rea v. Plantation Builders – Five day construction matter;


(b)
O’Neil v. Pasco – Significant actual damages which resulted in a defense verdict;


(c)
Klosterman v. Rea Construction – Significant Injury Matter;


(d)
Vaile v. Burrell – Significant Injury Matter;


(e)
Mullinex v. Beaufort Jasper Water and Sewer – Interesting Legal Issues.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

None.  

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

None. As a prosecutor, the Attorney General’s office handled our appeals, and as an Assistant Public Defender, Appellate Defense handled our appeals.  None of the criminal matters that I have handled in private practice have necessitated appeal.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  
N/A.

24.
Have you ever held public office other than judicial office?  
No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


(a)
October 1978 – May 1981 – Rental Agent – Thrifty Car Rental;


(b)
June 1981 – October 1981 – Cook – Marie Calender’s Resturant;


(c)
October 1981 – December 1981 – Cook - Old Ox Resturant;


(d)
February 1982 – December 1982 – Waiter – Café Sappho;


(e)
January 1983 – September 1989 – Pipefitter Apprentice – Charleston Naval Shipyard;


(f)
August 1986 – April 1987 – Bartender – Fish Market Restaurant;


(g)
April 1987 – September 1987 – Bartender – Jukebox of Charleston;


(h)
September 1987 – March 1988 – Bartender – Tommy Condon’s Restaurant;


(i)
March 1988 – April 1988 – Registered Rep – Greystone Nash Investment Brokers;


(j)
April 1988 – September 1989 – Courier – Carolina Travel;


(k)
September 1991 – May 1992 – Law Clerk – Richland County Guardian ad Litem;


(l)
November 1992 – May 1993 – Law Clerk – Fifth Circuit Solicitor’s Office.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


I am the president of HWM, III, LLC; a limited liability corporation which owns the building in which my law practice operates.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

AMENDED 31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.


AMENDED: No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


No money has been spent on my campaign.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
Beaufort County Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Sea Island Rotary – Board of Directors.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


The accomplishment of which I am most proud, is being a husband and the father of three exceptional young boys.

49.
References:

(a) Ernest Mitchell Griffith

GRIFFITH, SADLER & SHARP

Post Office Box 570

Beaufort, South Carolina  29901

(843) 521-4242

(b) Paul H. Infinger

Post Office Box 1537

Beaufort, South Carolina  29901

(843) 521-5015

(c) Thomas A. Pendarvis

500 Carteret Street, Suite A

Beaufort, South Carolina 29902

(843) 524-9500

(d) Dale Ernest Akins

6 Johnson Way

Post Office Box 1547

Bluffton, South Carolina  29910

(843) 757-7574


(e)
President



Lowcountry National Bank



36 Sea Island Parkway



Beaufort, South Carolina 29902 

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/Harvey W. McCormick, III

Date: 3/12/07

Mr. McCormick, the Judicial Merit Selection Commission has thoroughly investigated your application for the bench and your qualifications.  Our inquiry has focused on the nine evaluative criteria, predominantly a survey of the bench and the bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of your name is it appears in newspaper articles, a study of any previous screenings, and a check for economic conflicts of interest.  We have had no opposition from anyone filing affidavits on your behalf and we have no one here to testify for or against you.  I know it's a late hour and I appreciate your working with the staff and us on the scheduling, but you do have the opportunity to make a brief opening statement if you'd like, or you can waive it and I'll turn you over to counsel.

MR. MCCORMICK:  Gentlemen, it's late.  I'll go ahead and spare you the opening statement.

CHAIRMAN RITCHIE:  Thank you.

MR. HARPER:  Hey, Mr. McCormick.  How are you?

MR. MCCORMICK:  Just fine, sir.  How are you?

MR. HARPER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Mr. McCormick provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with his statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN RITCHIE:  Without objection, it will be done.

Sworn Statement to be included in Transcript of Public Hearings

Master-in-Equity

(New Candidate)

Full Name: 

Harvey Wilson McCormick, III

Address:  

Post Office Box 1126




Beaufort, South Carolina  29901

Work Telephone:
(843) 525-0004

1.
Do you plan to serve your full term if appointed?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

My philosophy regarding ex parte communications is that they are unethical for either the judicial entity or the party communicating with the entity.  I hold my ethics above all, therefore, do not envision a situation where ex parte communications would be tolerated.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

In my opinion, judges should only recuse themselves from cases where there is a clear conflict which cannot be avoided by consent of the parties.  However, in any case where there is, or may be, a conflict, the issue should be disclosed to all parties.  If there is a true conflict which is not waived by all of the parties, then the judge should recuse himself.

With regard to situations dealing with lawyer-legislators, former associates, or law partners appearing before me, I believe that they all know that they would receive no favoritism, and that I would be more inclined to err on the side of non-favoritism.  Therefore, they would also be required to waive any conflict on the record. 

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

If there was an appearance of bias, regardless of my belief, I would grant a motion to recuse myself.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I would accept no gifts from those who practice before me.  Social hospitality, however, is not so unambiguous.  Beaufort is a small community and it would be impossible to avoid all social hospitality from those who practice before me.  Therefore, these situations would be handled on a case by case basis, ensuring that there could be no appearance of impropriety.  

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  It would be reported.

9.
Are you affiliated with any political parties, boards or commissions that would need to be re‑evaluated if you are appointed?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?

I have engaged in fund raising activities through Sea Island Rotary, of which I am a member.

11.
If appointed, how would you handle the drafting of orders?

In my opinion, it would be most efficient if all parties were to submit proposed orders on disc at the conclusion of their hearing.  I believe that this is beneficial in several ways.  First, if an attorney takes the time to draft a proposed order, he will obviously be more prepared for the hearing.  Further, this would give me a second opportunity to view the arguments of the parties in a setting wherein I would be able to ponder the issues at my leisure.  Finally, this would be a time saver for my staff and me, as I would be able to cut and paste the issues addressed while adding my own analysis and conclusions.

12.
If appointed, what method would you use to ensure that you and your staff meet deadlines?

I would certainly have a calendaring system with ticklers.  However, I would strive to take care of matters as quickly as I receive them.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

In my opinion, lower court judges should simply follow the law as it is provided to them by the Legislature and the Appellate Courts.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I would like to make the hearing notification and docketing system simpler and easier for attorneys to use, and have more use of a paperless court system.  Otherwise, I believe that the current system used by Master in Equity of Beaufort works well.

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?

I honestly do not feel that I will come under additional pressure from serving as Master in Equity.  After speaking to several current and former Masters, it appears that the pressure of not only the practice of law in general, but of being a sole practitioner, equals that of the Master in Equity.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

It would certainly be difficult to avoid.  My family is insured by State Farm Insurance Company.  Hearing a case which involved State Farm as an insurer would involve a de minimis financial interest, and I would certainly have no aversion to hearing that type of matter.  However, if there were a more direct financial interest, I would certainly recuse myself. 

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What do you feel is the appropriate demeanor for a judge?

I believe that it is appropriate for a judge to treat the individuals before him, both attorneys and litigants, as he would like to be treated if he were in the same position.

21.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

I am of the opinion that attorneys should never be chastised in from of their clients, or members of the public.  Therefore, I believe that there could be a difference in the way that I would treat an attorney in the courtroom as opposed to in chambers.  However, in each situation, I would use the precipice noted in response number 20 above.

22.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


No.  Anger is never an appropriate emotion on the bench.

23.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?  $0.00

24.
Have you sought or received the pledge of any legislator prior to this date?  No.

25.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

26.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

27.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  n/a.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Harvey W. McCormick, III

Sworn to before me this 12th day of March, 2007.

Notary Public for S.C.

My Commission Expires: 12/29/07

MR. HARPER:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Mr. McCormick meets the statutory requirements for this position regarding age, residence, and years of practice.  Mr. McCormick, a few questions for you. 

Q.  Why do you want to serve as a Master-in-Equity? 

A.  I like the practice of law.  I enjoy dealing with lawyers.  I like legal issues.  Unfortunately, I don't like running a business.  I'm a sole practitioner, I'm not a good salesman, I don't like having to bring clients in to my office, and this will give me the best parts of the legal practice without the bad parts, as I see them.  

REP. F. SMITH:  That's an honest answer.  You get an A from me. 

Q.  Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far will help you be an effective Master? 

A.  About two-thirds of my practice -- well, I'll say about half of my practice is before the Master doing various motions, various equitable equity questions.  Also, in addition to that, I was a prosecutor and a public defender for some time.  The Master-in-Equity in Beaufort hears criminal matters on certain occasions.  I believe that makes me very qualified to do that.  In addition to the civil matters that I do, I've tried many cases before the Master-in-Equity in Beaufort and sat down with Thomas Kemmerlin, whom I'm sure all of you know, for hours and hours upon end talking with him about the practice.  I feel more than qualified to do the job. 

Q.  Thank you.  Mr. McCormick, although you address this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge? 

A.  I think it's very simple.  Treat others as you expect to be treated yourself. 

Q.  Okay.  Mr. McCormick, you're aware that you did not meet the Commission's expectations on the practice and procedures exam.  Would you like to offer any explanation for this? 

A.  Yes.  I blacked out on that.  I know the law a lot better than I showed on that exam.  And, in addition, that which I do not know, I'll have the opportunity to look up.  Research is very readily available to judges.  And I have not taken an exam since law school which was 13 or 14 years ago and, honestly, I just blacked out on that.  I think I even accidentally left some -- I was so flustered by it, I left some blank, I believe. 

Q.  Thank you.  A few housekeeping questions for you.  Have you sought or received a pledge of any legislator prior to this date? 

A.  I have not. 

Q.  Have you sought or have you been offered a conditional pledge support of any legislator pending the outcome of your screening? 

A.  I have not. 

Q.  Have you asked any third-parties to contact Members of the General Assembly on your behalf? 

A.  No, sir. 

Q.  Have you contacted any members of the Commission? 

A.  No, sir. 

Q.  Do you understand the 48-hour rule? 

A.  I do. 

Q.  Please explain in your own words the 48-hour rule. 

A.  No contact can be made by either me or by third-parties of any legislators until 48 hours after the decisions become public, as I understand it. 

Q.  It's not contact can or cannot be made.  It's that no pledge can be sought or received from any legislator until 48 hours after. 

A.  Okay.  Well, I'd rather be safe than sorry.

CHAIRMAN RITCHIE:  But we don't want to put you at a disadvantage.

MR. HARPER:  I'd note that the Lowcountry Citizens Committee found Mr. Harvey W. McCormick, III to be a qualified and highly regarded candidate who would honorably serve as a Master-in-Equity for Beaufort County.  Mr. Chairman, without objection, I'd ask the Citizens Committee report be entered into the record.

CHAIRMAN RITCHIE:  Without objection.

MR. HARPER:  I'd just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

CHAIRMAN RITCHIE:  Thank you, very much.  Does any member of the Commission have any questions for Mr. McCormick?  Mr. McCormick, that concludes this portion of the process.  We will keep the record open until the report is published in the event we might need to call you back, which is not anticipated at this time.  I appreciate your willingness to serve and make public service a part of your life and your willingness to work with staff and make this process go more smoothly.  You understand the 48-hour rule.  If you have any questions about it, please don't hesitate to call staff.  That's why they're there, to help you navigate through that.  And with that, I wish you a safe travel back to Beaufort.

MR. MCCORMICK:  Thank you all so much.

CHAIRMAN RITCHIE:  Thank you.  That concludes all of our applicants and I would indicate a motion to go into Executive Session.

SEN. CLEARY:  So would we.

CHAIRMAN RITCHIE:  All in favor, say aye.

(Executive Session)

6:08 p.m.

CHAIRMAN RITCHIE:  All right, folks.  We're back on the record and we have before us the race for the Circuit Court for the 15th Judicial Circuit, Seat 2.  

REP. DELLENEY:  And I have Doug's proxy.

CHAIRMAN RITCHIE:  All right.  The first person before you is the Honorable Benjamin H. Culbertson.  All those in favor of finding him qualified and nominated, please raise your right hand.

(Count)

CHAIRMAN RITCHIE:  All those in favor of finding Charles Reuben Goude qualified and nominated, please raise your right hand.

(Count)

MS. SHULER:  Four.

CHAIRMAN RITCHIE:  Four qualified and nominated.  I guess in order to make the record complete, we need to do a finding.  All those in favor of finding him not qualified, raise your right hand.

(Count)

CHAIRMAN RITCHIE:  There's been not a decision reached in that, so we'll do it again.  All those offering to find Reuben Goude qualified and nominated, raise your right hand.

(Count)

CHAIRMAN RITCHIE:  Not qualified, raise your right hand.

(Count)

CHAIRMAN RITCHIE:  The next is Larry B. Hyman.  All those in favor of finding him qualified and nominated, raise your right hand.

(Count)

CHAIRMAN RITCHIE:  Now to the Beaufort County Master-in-Equity, Mr. Marvin H. Dukes, III.  All those finding him qualified and nominated, raise your right hand.

(Count)

CHAIRMAN RITCHIE:  All those finding Mr. Drew A. Laughlin qualified and nominated, raise your right hand.

(Count)

CHAIRMAN RITCHIE:  And Harvey W. McCormick, III, qualified and nominated.

(Count)

CHAIRMAN RITCHIE:  Thank you all.

(Adjourned at 6:12 p.m.)

CERTIFICATE OF REPORTER

I, Laura S. DeCillis, Certified Court Reporter and Notary Public for the State of South Carolina at Large, do hereby certify:  That the foregoing hearing was taken before me on the date and at the time and location stated on Page 1 of this transcript; that said hearing was recorded stenographically by me and was thereafter transcribed; that the foregoing hearing as typed is a true, accurate and complete record of said hearing to the best of my ability.  I further certify that I am neither related to nor counsel for any party to the cause pending or interested in the events thereof.  Witness my hand, I have hereunto affixed my official seal this 26th day of April 2006, at Columbia, Richland County, South Carolina.

s/Laura S. DeCillis,

Certified Court Reporter

State of South Carolina at Large.

My Commission expires: August 10, 2015.

� This information may be obtained from the Commission on CLE & Specialization, 950 Taylor Street, Suite 120, P.O. Box 2138, Columbia, SC 29202, Telephone number (803) 799-5578.














PAGE  
452

