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REP. DELLENEY:  We'll call the Judicial Merit Selection Commission to order.  At the outset, we would like to welcome our newest member, Senator Jake Knotts.


The Judicial Merit Selection Commission is called upon pursuant to Chapter 19 of Title 2, South Carolina Code of Laws, requiring the review of candidates for judicial office.  The function of the commission is not to choose between the candidates, but rather to declare whether or not the candidates who offer for positions on the bench are, in our judgment, qualified for the position.


The inquiry we will undertake is a thorough one.  It is centered around nine evaluative criteria and involves a complete personal and professional background check on every candidate.


These public hearings are convened for the purpose of screening candidates for the following positions:  Two vacancies on the Court of Appeals, seats 3 and 9; and one vacancy on the family court, the Thirteenth Judicial Circuit, seat number 3.


With that, counsel advises me there are a few housekeeping matters we need to take up in executive session.  Hear a motion for executive session?


REP. F. SMITH:  So moved.


SEN. KNOTTS:  Motion.


REP. DELLENEY:  All in favor, aye.


(Members respond.)


(The Members went into Executive Session at 10:32 a.m.)


           * * * * * * *


(The Members came out of Executive Session at 11:15 a.m.)


REP. DELLENEY:  We will proceed with the first candidate, the Honorable John D. Geathers.


(Judge Geathers enters the room.)


REP. DELLENEY:  We have before us today the Honorable John D. Geathers, who is administrative law judge and who seeks a position on the Court of Appeals, seat number 3.


If you would, Judge Geathers, please raise your right hand.


Do you solemnly swear to tell the truth, the whole truth and nothing but the truth so help you God?


JUDGE GEATHERS:  I do.


REP. DELLENEY:  Have you had an opportunity to review your personal data questionnaire?


JUDGE GEATHERS:  Yes, sir.


REP. DELLENEY:  Do you need to make any changes to it or is it correct?


JUDGE GEATHERS:  Not that I'm aware of.


REP. DELLENEY:  All right.  Do you object to our making the brief summary a part of the record of your sworn testimony?


JUDGE GEATHERS:  No, sir.


REP. DELLENEY:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Court of Appeals, Seat 3

NAME:



Mr. John D. Geathers 

BUSINESS ADDRESS:

Administrative Law Court 






1205 Pendleton Street, Columbia, SC 29201

TELEPHONE NUMBER:

(office):  (803) 734-6407

2.
Date of Birth: 1961


Place of Birth: Georgetown, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status: Married on Sept. 12, 1987 to Doris W. Geathers.  Never divorced. Two children.

6.
Have you served in the military?  N/A.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Univ. of SC, 1979-1983; BA Political Science.


Univ. of SC School of Law, 1983-1986: JD.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Are you a member in good standing in the states in which you are admitted?  Has there ever been a time in which you were not a member in good standing?  List the date(s) and reason(s) why you were not considered a member in good standing.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.    

Admitted to SC Bar 1986.  Admitted to the NC Bar 1994.  I sat for the NC Bar twice.  It should be noted that I prepared for this exam on my own while employed as a fulltime attorney in South Carolina, and without the benefit of a bar review course.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held. 


I participated in service organizations and campus Bible studies.

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 


(Example format below - Please do not insert a table.)


(a)
2002 Masters in Trial; Tips From Bench II;


(b)
2003 The CON Contested Case; Writing Credit:  “The Matter Does Not Appear to Me As It Appears To Have Appeared To Me Then,” 15-Nov S.C. Law 27; “’An Inglorious Fiction’:  The Doctrine of Matrimonial Domicile in South Carolina, “18 Wis. Women’s L.J. 233;


(c)
2004 Revised Lawyer’s Oath; Updating Advocacy Skills; Ethical Issues for Estate Planning;


(d)
2005 Fourth Circuit Update; Barnes Symposium on Religion; Workers Comp Update; Tort Law Update;


(e)
2006 Writing Credit:  John D. Geathers & Justin R. Werner, The Regulation of Alcoholic Beverages in South Carolina (2007);


(f)
2007 Writing Credit: John D. Geathers & Justin R. Werner, The Regulation;


(g)
Alcoholic Beverages in South Carolina (2007); Ethics Course of Prof. Dershowitz and Ethics in the Electronic Age.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.  Lectured at CLE:  Appellate Practice in SC, April 30, 1999.  Lectured at CLE:  The CON Contested Case, May 2, 2003; Lectured for SC Environmental Class, USC Law School, Jan. 28, 2003 and Jan. 16, 2004; Lectured at Bridge The Gap, May 2005. 

12.
List all published books and articles you have written and give citations and the dates of publication for each. 


(a)
John D. Geathers & Justin R. Werner, The Regulation Of Alcoholic Beverages in South Carolina (2007);


(b)
John D. Geathers, “The Matter Does Not Appear to Me Now as It Appears to Have Appeared to Me Then”:  Motions for Reconsideration Before the ALJ Division, S.C. LAW., Nov. 2002, at 27;


(c)
John D. Geathers and Justin R. Werner, “An Inglorious Fiction”:  The Doctrine of Matrimonial Domicile in South Carolina, 18 WIS. WOMEN’S L.J. 233 (2003);


(d)
John D. Geathers and Justin R. Werner, “An Inglorious Fiction”:  The Doctrine of Matrimonial Domicile in South Carolina, S.C. TRIAL LAW. BULL., Fall 2003, at 14 (Adaptation from article cited above).

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  The courts of South Carolina and North Carolina.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years 

I was employed for approximately eight months as the OSHA attorney for the South Carolina Department of Labor upon graduation from law school in 1986.  I resigned from the Department to accept employment with the Office of Senate Research of the South Carolina Senate, where I became Senior Staff Counsel.  Upon being elected to the Administrative Law Court in 1994, I subsequently resigned from employment with the Senate.  I have served as an ALJ for the last twelve years.

15.
What is your rating in Martindale-Hubbell?  N/A.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years? See response to Question 14.


(a)
federal:


(b)
state:

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?  See response to Question 14.


(a)
civil:


(b)
criminal:


(c)
domestic:

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury? See response to Question 14.


(a)
jury:


(b)
non-jury:


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.  See response to Question 14.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


See response to Question 14.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


See response to Question 14. 

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court. I am in my third term as an Administrative Law Judge.  As a judge, I preside over and render final written decisions in cases of both complexity and simplicity, cases with millions of dollars at stake and those impacting few dollars, and trials litigated by skillful counsel and those pressed by pro se individuals.  I preside over administrative hearings which are virtually identical to civil bench trials in terms of procedure, evidentiary rules and  protocol, and finality of decision.


I am responsible for hearing a broad range of contested and appellate cases from at least eighteen state agencies and governmental entities, with several of these presenting multiple types of cases.   Selected examples include wage disputes, injunctive relief hearings, certificate of need cases, environmental and health permitting cases, state and county tax matters, appellate cases from thirty-seven professional licensing boards, and inmate grievances, probation, parole disputes, and motor vehicle DUI cases.  With regard to the inmate cases, the matters involve conditions of confinement and sentence calculations; as to probation and parole cases, the matters involve eligibility disputes; and as to DMV cases, the matters involve the suspension of driver’s licenses for DUI .


While I have not presided over any criminal or civil cases, in my current capacity, I have monitored pretrial discovery, imposed and enforced scheduling orders, and conducted administrative trials from opening to closing arguments, while applying evidentiary and procedural rules and ruling on various motions raised before, during and after trial.  Further, in my capacity as an ALJ, I apply the preponderance of the evidence standard in contested case matters and the substantial evidence test in appellate cases that come before me—the same standards of review employed by the Court of  Appeals.


I believe my experience as an Administrative Law Judge, especially the extensive writing responsibilities and the appellate adjudications will translate well on the Court of Appeals.


Also, to prepare for the transition, I have reacquainted myself with and expanded my knowledge of the civil and criminal law by reviewing the leading treatises in these areas, civil and criminal rules of procedure, appellate rules of practice, and advance sheets published over the last year. 


The following information sets forth the breadth of the Administrative Law Court’s jurisdiction.

JURISDICTION OF THE SOUTH CAROLINA ADMINISTRATIVE LAW COURT

Updated January 2007

Prepared by Jana E. Shealy, Clerk, and Nancy B. Riley, General Counsel,

South Carolina Administrative Law Court

I.          Contested Cases 

1.
Department of Consumer Affairs:  Mortgage loan brokers, staff leasing services, athlete agents, etc.

2.
Department of Health and Environmental Control (including Office of Ocean and Coastal Resource Management):  Environmental, health, Certificate of Need, Coastal Zone permits

3.
Department of Natural Resources:  Hunting/fishing license issues

4.
Department of Revenue:  State and county tax cases, alcoholic beverage licensing, games

5.
Department of Transportation:  Outdoor advertising, Disadvantaged Business Enterprises, relocation assistance

6.
Secretary of State: Regulation of charitable organizations

7.
State Law Enforcement Division:  Concealed weapons permits, security guard registrations

8.
Any agency pursuant to § 12-56-65, the Setoff Debt Collection Act

9.
Any agency pursuant to § 6-4-35, Tourism Expenditure Review Committee 

II.         Appellate Jurisdiction

1.
Department of Corrections:  Al-Shabazz cases (prison disciplinary appeals, sentence calculations, custody, liberty interests)

2.
Department of Disabilities and Special Needs

3.
Department of Health and Human Services:  Medicaid appeals

4.
Department of Probation, Parole and Pardon Services:  Permanent denial of parole eligibility, certain ex post facto claims

5.
Department of Social Services:  AFDC benefit appeals, day care and foster home licensing, food stamps, etc.

6.
Division of Motor Vehicle Hearings:  Driver’s license revocations and suspensions

7.
Lottery Commission:  retailer licensing issues

8.
Hearings pursuant to Act 387 of 2006, including, but not limited to the following agencies:


a) Human Affairs Commission;


b) State Employee Grievance Committee;


c) Department of Agriculture;


d) Commission for the Blind;


e) State Crop Pest Commission;


f) State Livestock-Poultry Health Commission;


g) Mining Council;


h) State Ports Authority;


i) Department of Commerce, Aeronautics Division;


j) State Board of Education;


k) Commission on Higher Education.

Act 387 also contains a general grant of appellate jurisdiction; § 1-23-600(D) has been amended to provide that “[a]n administrative law judge also shall preside over all appeals from final decisions of contested cases pursuant to the Administrative Procedures Act, Article I, Section 22, Constitution of the State of South Carolina, 1895, or another law. . . .”  The exceptions to this general grant of jurisdiction are appeals from final decisions of the Public Service Commission, the State Ethics Commission, the Workers’ Compensation Commission, the Procurement Review Panel, and the Employment Security Commission.  The Court hears appeals from decisions of the Budget and Control Board’s Employee Insurance Program pursuant to this general grant of jurisdiction.  Presumably, contested case decisions of any state agency not specifically listed as an exception in § 1-23-600(D) would be appealable to the Court.  

III.
Contested Case and Appellate Jurisdiction
1.
Department of Insurance (contested case for rate, agent licensing and violations, miscellaneous appeals pursuant to § 38-3-210)

2.
Department of Labor, Licensing and Regulation (including all boards and commissions – contested case for wage disputes, appeals from boards/commissions);

3.
State Retirement Systems (contested case for disability determinations, appellate for Qualified Domestic Relations Orders)

IV.
Regulation Hearings pursuant to S.C. Code Ann. § 1-23-111 (agencies governed by a single director)

V.
Injunctive/Other
1.
Department of Labor, Licensing and Regulation 

2.
Secretary of State (enforcement actions or requests for injunctive relief arising under the Solicitation of Charitable Funds Act, pursuant to S.C. Code Ann. §§ 33-56-140(C) and (E), as amended by Act 387 of 2006).

3.
Any agency regarding enforcement of subpoenas pursuant to S.C. Code Ann. § 1-23-320(d);

4.
Any agency regarding review and enforcement of an administrative process (subpoenas, cease and desist orders, administrative search warrants, etc.) pursuant to S.C. Code Ann. § 1-23-600(F), as amended by Act 387 of 2006.  
23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Marlboro Park Hosp. v. SC Dep’t of Health & Envtl. Control, Nos. 98-ALJ-07-0734-CC & 98-ALJ-07-0735-CC (S.C. Admin. Law Judge Div. July 27, 2000), aff’d, 358S.C. 573, 595 S.E.2d 851 (Ct. App. 2004)(in presiding over a contested case, the ALJ conducts a de novo hearing with the presentation of testimony and evidence and issues a decision with detailed findings of fact supporting the decision);


(b)
The Ocean Course Golf Club, Ltd. v. Charleston County Assessor, No. 03-ALJ-17-0471-CC (S.C. Admin. Law Court Jan. 2005) (personal property and income derived there from must be excluded from real estate valuation of golf course property for ad valorem tax purposes), cited in Findings of 2005 Act 149, S589;


(c)
Sierra Club v. SC Dep’t of Health & Envt’l. Control and Chem-Nuclear Systems, LLC, No. 04-ALJ-07-0126-CC (S.C. Admin. Law Court Oct. 20005) (decision to renew Radioactive Material License for the operation of the low-level radioactive waste disposal facility in Barnwell);


(d)
Macalloy Corporation v. S.C. Dep’t of Health & Envtl. Control, No. 01-ALJ-07-0099-CC (S.C. Admin. Law Judge Div. Oct. 30 2001) (petitioner operated a ferrochromium alloy smelting facility until 1998; insufficient evidence to sustain regulatory Emergency order prohibiting the harvesting of shellfish in Shipyard Creek, as scientific evidence militated a contrary result);


(e)
Lexington County Health Services District, Inc., d/b/a Lexington Medical Center v. S.C. Health & Envtl. Control Sisters of Charity Providence Hospital and Palmetto Health Alliance, Palmetto Health Richland,  No. 04-AlJ-07-0365-CC (S.C. Admin. Law Judge Div. Sept. 15 2006) (petitioner challenged the denial of its Certificate of Need application for the development of an open-heart surgery program and therapeutic cardiac catheterization program).

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  I have never held public office.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  Most recently, I was qualified and nominated for election to the Court of Appeals by the Commission for the judicial elections held on February 6, 2008.  I withdrew my candidacy. Also, I was qualified and nominated for election to the circuit court in 2006.  I withdrew my candidacy. I was also qualified for the circuit court on another occasion.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  N/A.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.  I have never been sued personally.  I do recall that several years ago a litigant in a tax matter before me, who did not believe that the government had authority to impose taxes upon him, brought a baseless suit against me, the governor and other governmental officials.  The matter was handled by the attorney general’s office and dismissed by the court.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No, inapplicable.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


I have expended $25 for copying.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  N/A.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  A friend of mine from Greenville, of his own volition, informed an upstate member that he knew me, and also informed the member of my background.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  I have made contacts to the extent that I have notified members of the General Assembly of my interest in the Court of Appeals.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar (admitted 1986);


(b)
North Carolina Bar (admitted 1992);


(c)
National Association of Administrative Law Judges.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  Inapplicable.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.   I note that I have been qualified by the Commission on two separate occasions for the circuit court, as recently as the 2006 elections.  I have nothing further to disclose, as I believe the answers to the questions in the application are dispositive of all matters pertaining to my candidacy.

49.
References: 


(a)
Pat Hudson, Esq., 413 Old Course Loop, Blythewood, SC 29201;



(803) 786-1001


(b)
Gayle Rabon, Bank of America, 4300 St. Andrews Rd.,



Columbia, SC 29210



(803) 765-4720


(c)
Dr. Clyde Stockton, D.D.S., 5219 Two Notch Rd., Columbia, SC 29204



(803) 735-9446


(d)
Carl Lancaster, ret. Mental Health Counselor and Elder, 4 Merrydale Ln., 



Greenville SC 29609



(864) 246-9341


(e)
Joseph Henry, Esq., 1708 B Richland Street, Columbia, SC 29201



(803) 
929-3484

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/John D. Geathers

Date:  2/20/08


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on nine evaluative criteria and has included a survey of the bench and bar, a thorough study of your application material, verification or compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of any previous screenings, a check for economic conflicts of interest.


We have received no affidavits in opposition for election, and there are no witnesses present here to testify.


Do you have a brief opening statement you would like to make?


JUDGE GEATHERS:  Mr. Chairman, I had a written statement that I submitted previously, and I'll let that stand as my statement here today.


REP. DELLENEY:  It will be accepted and so done at this point in the transcript.


JUDGE GEATHERS:  Thank you, sir.


REP. DELLENEY:  Thank you, sir.


If you would, please answer any questions that you might -- excuse me, answer the questions of our able counsel.


MS. ROBINSON:  Good morning, Judge Geathers.


JUDGE GEATHERS:  Good morning, Ms. Robinson.


MS. ROBINSON:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.


Judge Geathers provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with the statement, and with the commission's approval, I would ask those questions be waived in this public hearing today.


REP. DELLENEY:  Thank you, ma'am.


MS. ROBINSON:  I would ask that the statement be entered into public record.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidate)

Full Name:  


John D. Geathers

Business Address:  
Administrative Law Judge Court, 





1205 Pendleton Street Columbia, SC

Business Telephone:  
(803) 734-6407

1.
Do you plan to serve your full term if elected? Yes.

2.
If elected, do you have any plans to return to private practice one day?  I have no plans to enter private practice in the future.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice? Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


 I avoid ex parte communications.  Of course, circumstances may require my law clerk to engage in ex parte communications for administrative, scheduling, or emergency purposes, which are permissible under the Judicial Code of Conduct.
5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you? 


I would recuse myself in any situation where my impartiality might reasonably be questioned.  With regard to former associates, I have never been employed or associated with a law firm, other than as a law clerk.  As to lawyer-legislators, recusal is not required under the Judicial Code by virtue of a counsel’s status as a lawyer- legislator.  If this were not true, lawyer-legislators would be precluded from appearing in any court.
6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion? Yes. 

 I would recuse myself in any situation where my impartiality might reasonably be questioned.
7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

 I would not accept gifts from attorneys or anyone who is likely to appear before me, but would likely accept ordinary social hospitality consistent with the Judicial Code.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge? 

I would be duty-bound under the Judicial Code to inform the appropriate authorities.
9.
Are you affiliated with any political parties, boards or commissions that need to be evaluated? No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations? No.

11.
How would you prepare for cases that were before you? 


Currently, as an ALJ, I believe my orders are drafted after a careful consideration of the facts and thorough research of the law.  Also, I believe that my orders are issued in an expeditious manner.  I would conduct myself in the same manner for matters assigned to me on the Court of Appeals.
12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


 I subscribe to the philosophy enunciated in Smith v. Wallace, 295 S.C. 448, 452, 369 S.E. 2d 657, 659 (1988), which I have often cited in my orders as an ALJ:  “This court has no legislative powers.  In the interpretation of statutes our sole function is to determine and, within constitutional limits, give effect to the intention of the legislature.  We must do this based upon the words of the statues themselves.  To do otherwise is to legislate, not interpret.  The responsibility for the justice or wisdom of legislation rests exclusively with the legislature, whether or not we agree with the laws it enacts.”


Further, a judge does not have authority to promote public policy, other than to the extent such is promoted in effectuating legislative intent in statutory law or common law.
13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system? I coauthored a treatise on South Carolina alcoholic beverage laws published by the SC Bar in 2007.  Further, I have written and published legal articles and lectured on the law and will continue these endeavors as opportunities present themselves.
14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this? 


No.  I have served as a judge for approximately twelve years and this has not been an issue.
15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  No.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?


a)
The use and value of historical evidence in practical application of the Constitution:


b)
The use and value of an agency’s interpretation of the Constitution:


c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:


When construing a constitutional provision, a court should apply rules similar to those relating to the construction of statutes.  That is, the aim or objective is to determine the intent of the framers and the people who adopted the constitutional provision.  See, Neel v. Shealy, 261S.C. 266, 199 S.E.2d 542 (1973).  Further, a court should be guided by the ordinary and popular meaning of the words used.  Richardson v. Town of Mount Pleasant, 350 S.C. 291, 566 S.E.2d 523 (2002).  In determining constitutional intent, I believe it is permissible for a court to utilize documents produced contemporaneously to the Constitution.  Such was the case in 1973 when the Court was interpreting the new Article  VIII to the State Constitution.  In its analysis, the Court considered the recommendations of the committee charged with drafting the constitutional language—the Committee to Study the Constitution of 1895.  Id.  In reaching its conclusion concerning the constitutional provision, the Court specifically considered the “history of its adoption and the clear intent of the Committee….”  Id.,at 276, 546.

Therefore, I believe that documents produced contemporaneously to the Constitution should be given the greatest weight in interpreting the Constitution, followed by historical evidence, which is then followed by an agency’s interpretation of the Constitution.  With regard to an agency’s interpretation, it is well settled by state case law that an agency’s interpretation of its own regulations and statutes that it is charged with administering should be given deference.  However, an agency has no authority to pass on the constitutionality of a statute, as the court is the ultimate interpreter of the Constitution. See,   Video Gaming Consultants, Inc. v. South Carolina Dept. of Revenue, 358 S.C. 647, 595 S.E.2d 890 (2004); The South Carolina Public Interest Foundation v. The Judicial Merit Selection Commission, 369 S.C. 139, 632 S.E.2d 277 (2006).  Hence, I would give an agency’s interpretation of the Constitution little, if any, weight.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?


Yes.  Under Article III, Sec. 1 of the Constitution, the General Assembly is vested with plenary legislative powers of the State, subject only to the limits imposed by the State and Federal Constitutions.  See, Johnson v. Piedmont Municipal Power Agency, 277 S.C. 345, 287 S.E.2d 476 (1982) (General Assembly’s legislative power is not dependent upon specific constitutional authorization; Constitution only limits the legislature’s plenary powers.)

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


The powers of county and municipal levels of government flow from Article  VIII of the Constitution, subject to statutory enactments by the General Assembly regarding the structure, organization and responsibilities, etc., of counties and municipalities.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender? No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses? Yes.

22.
Have you written any scholarly articles? Yes, the articles have been cited in my Personal Data Questionnaire.  

23.
What do you feel is the appropriate demeanor for a judge?

A judge should be courteous to attorneys, litigants, and any other participants in a matter before the judge, while at the same time maintaining control of the courtroom.  Also, a judge should instill public confidence in the integrity and independence of the court by acting without fear or favor.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

 Yes.  A judge is a highly visible symbol of government under the rule of law, as expressed in the preamble to the Judicial Canons.  Accordingly, he or she is always subject to public scrutiny.  Hence, one must always conduct oneself with the proper deportment to maintain public confidence in the legal system.
25.
Would there be a role for sternness or anger in meetings with attorneys?

No, nonetheless, a judge should maintain order and decorum in the courtroom and in meetings outside of the courtroom.
26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have spent $25 for copying.

27.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office? No.

28.
Have you sought or received the pledge of any legislator prior to this date? No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening? No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released? No.   Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? A friend of mine from Greenville, of his own volition, informed an upstate member that he knew me, and also informed the member of my background.
31.
Have you contacted any members of the Judicial Merit Selection Commission?  I have contacted members consistent with contacting all members of the General Assembly to inform them of my interest in the Court of Appeals.  For example, I executed a mass distribution of memoranda addressed generally to “The Honorable Members of the General Assembly” immediately after Judge Kittredge’s election to apprise them of my interest in his seat.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/John D. Geathers

Sworn to before me this 21st day of February, 2008.

Notary Public for S.C.

My Commission Expires: 3/3/2008


MS. ROBINSON:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.


One final procedural matter, I note for the record that based on the testimony contained in the candidate's personal data questionnaire, which was introduced earlier into the report, Judge Geathers meets the statutory requirements for this position regarding age, residence and years of practice. BY MS. ROBINSON:


Q.   Judge Geathers, why do you want to serve on the Court of Appeals?


A.   A number of years ago I had the opportunity to read a biography of Judge Learned Hand, and there were some sentiments expressed in that biography that I pretty much adopted as my own and thought that they were appropriate to answer the specific question that you just posed.


If I might, the sentiments were paraphrased or are paraphrased as following:  Judge Hand stated that the choice of the job should not stem from yearnings for renown nor riches or even a desire to serve mankind, rather he urged work because one likes it and for no other end, for doing it with an acute sense of craftsmanship, best assured personal satisfaction and creativity.


And just to succinctly say, I think that I would enjoy tremendously serving on the appellate court, and I think that I would do a good job.  And that's why I seek the position.


Q.   Can you explain to the commission how you feel your legal and professional experience thus far will help you be an effective appellate court judge?


A.   I think a judge has a great responsibility for writing and legal analysis, and I think my past 13 years serving as an administrative law judge has given me an incredible opportunity to hone my skills as far as that responsibility is concerned.  I think when one considers the scope and breadth and complexity of the jurisdiction of the Administrative Law Court, and the fact that all of our decisions have to be issued in written form, the fact that we are responsible for trial cases as well as appellate cases, I think that that will translate very well on the Court of Appeals.


Q.   Thank you.


Are there any areas that you feel you would need to additionally prepare for in order to serve on the Court of Appeals?


A.   Clearly, I'm knowledgeable of criminal law and civil law.  In fact, on the court currently we are responsible for administrative criminal matters, so these areas are not foreign to me, but certainly I would need to focus, you know, heavily in those two areas if I were elected to the Court of Appeals.


Q.   Specifically on those matters, how would you prepare to get up to speed on those?


A.   Well, for instance, just reading the advance sheets, I mean, that's a tremendous aid.  I've prepared by reading Malkovich's treatise on criminal law.  I've read Hubbard's treatise on civil law -- Hubbard and Felix's treatise on civil law.  And as I say, these areas are not foreign to me, it's just a matter of having that repetition that one becomes more and more comfortable handling, you know, those two areas.


Q.   Although you address this in your sworn affidavit, could you please tell the members of the commission what you think is the appropriate demeanor for a judge?


A.   Well, I think a judge should remember that he walks among men, first of all, and --


REP. F. SMITH:  And women.


JUDGE GEATHERS:  And women.  I meant that to be inclusive.


And to just remember especially that for some folks, that's the first time that, you know, they're in the criminal setting.  Like, for instance, I've done this before several times, I'm a little nervous.  And so you can imagine, you know, folks come into a courtroom for the first time, they're probably nervous, as well.  And so try to, you know, show courtesy, kindness, and at the same time control the courtroom. BY MS. ROBINSON


Q.   Okay.  Judge Geathers, the commission received one bench and bar survey indicating that you were widely perceived as biased against state agencies. What response would you offer to that survey?


A.   Several years ago, I've heard that same comment.  So my law clerk and I conducted a survey of all of the orders that I had issued, and we found that agencies prevailed over 95 percent of the time.  So I don't think that there's any merit to that allegation. I think most practitioners that come before me would believe that I'm fair, open-minded and prepared to go forward.


Q.   Thank you, Judge Geathers.


Just a few housekeeping issues.  Have you sought or received the pledge of any legislator prior to this date?


A.   No.  I have pressed what I believe to be my qualifications and have sought to make favorable impressions.


Q.   Okay.  Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?


A.   No.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   No.


Q.   Have you contacted any members of the commission?


A.   Other than generally, as I described in my application, generic memo to all of the members of the General Assembly, addressed to Members of the General Assembly apprising the body of my interest in seeking this position.


Q.   Do you understand that you're prohibited from seeking a pledge of commitment until 48 hours after the formal release of the commission report?


A.   Yes.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   Yes.


MS. ROBINSON:  I would note the Midlands Citizens Committee found Judge Geathers to be highly qualified and most outstanding regarded candidate who would ably serve on the Court of Appeals bench.


Mr. Chairman, without objection, I would ask that the Midlands Citizens Committee Report be entered into the record.


REP. DELLENEY:  Without objection.


MS. ROBINSON:  I just note for the record that any concerns raised in the investigation regarding Judge Geathers were incorporated into the questioning of him today.


Mr. Chairman, I have no further questions.


REP. DELLENEY:  Any members of the commission have any questions of Judge Geathers?


Yes, sir, Senator Ford. BY SEN. FORD:


Q.   Good morning, Judge.


A.   Good morning.


Q.   Explain to me your best understanding, knowledge about the fact that some people might think that you're biased to state agencies.


A.   Well, I think that was only one person, from what I understand from a staff interview, so I don't put a lot of basis in that.  And, in fact, you know, the point of it is is that I would -- I evaluated myself just to check.  I was open to that possibility. I didn't believe it to be the case.  But as I indicated, you know, the survey indicated that agencies prevail in cases that I've handled over 95 percent of the time.  I guess one might make the argument that in that other 5 percent or so that --


Q.   Okay.  Judge, they might prevail, but anything you might have said or what kind of -- maybe some reflection when state agencies come before you that might not necessarily be kind to them or biased, maybe some kind of bias or prejudice to them because they're state agencies?


A.   No, sir, not that I'm aware of without a specific, you know, pointing me to a specific day, time and situation and case, it's kind of hard, you know, to pinpoint that.  But I can say just generally I don't believe that there's an issue with that, that anyone would take issue.  In fact, I understood that there were other comments quite to the contrary, where folks believe that I'm quite open, quite impartial and fair in my rulings and renderings.


Q.   Everybody?  All sides?


A.   Sir?


Q.   Everyone and all sides?


A.   Yes, sir.


Q.   Okay.  What about organization that might not necessarily -- let's say an organization out in the public that might reflect public agencies.  Since somebody feel that you might have some biased against state agencies, what about from other public agencies that might come before you as an appellate court judge?


A.   Well, as I said, Senator, I think I'm well regarded in the sense that I'm open and fair and impartial.  I think that's the reputation that I have in the legal community.  So I would hope that no one would think that; but, of course, you know, I guess no matter how much of a model one might think one is, you know, folks are going to, you know, perhaps criticize.


Q.   So it's just somebody on the losing side might have, you know, reflect that or something?


A.   No question.  I mean, folks never feel great, you know, when they lose.  Just recently I had a case where a member of the community, after the case was decided, of their own volition, wrote me a letter thanking me for the experience and indicating that they were made to feel comfortable in the courtroom, and they felt certainly that matters were handled in a fair and even-handed way.


So certainly, you know, you can't control the thought processes of everyone, but the thing that you do is that you strive to be impartial, you strive to be fair and you strive to be courteous.


Q.   Okay.


REP. DELLENEY:  Any other questions?


Yes, sir, Senator Knotts.


SEN. KNOTTS:


Q.   Judge Geathers, how long have you been on the bench?


A.   13 years, Senator.


Q.   13 years.  In your 13 years, just give me an analogy of your week in court, the time you come to court, how long you -- how many days you stay on the bench when you start in the morning, leave in the afternoon.  I know it varies.


A.   Yes, sir.


Q.   But your work -- your workweek of court.


A.   Well, just to give you an idea of the jurisdiction that we have, this is contained in your packet, I couldn't point you to a particular page, but I was told it was part of your information packet.  You can see the various jurisdiction that we have.  And so just from experience, you get an idea of how long a particular case will take to hear.


You have certain cases that might last a day or might last two days or might last a week, or certain cases might last a few hours.  For instance, this Friday, I believe I had, like, ABC cases scheduled because they tend to last an hour to an hour and a half so I had three scheduled, you know, within a little space in between right back to back trying, especially with this process going on, just trying to keep abreast of everything.


My -- you -- when you get a case assigned to you, you -- I tend to issue orders for prehearing statements.  That is where the litigants write in and tell me what the case is about, what relief they want, what statutory or case law are prevalent, or -- excuse me, pertinent to that particular issue.  That case is then set for a hearing.  And as I say, they estimate a time that the -- that the case will take to dispose of.


So that dictates, Senator, pretty much how a case is scheduled or how many cases are scheduled in a particular week or how many cases are scheduled in a particular day.


But I can tell you that we've had, like, hundreds of inmate cases that I'm responsible for on a yearly basis.  We have DMV cases that seemingly come by the hundreds, and we have Department of Correction cases that come by the hundreds.  And that doesn't include what we consider the other normal docket that we have, like, tax cases, ABC cases, CON cases and a whole host of other types of cases, if you were to have a moment to scan on the sheet that indicates our jurisdiction.


Q.   Okay.  But on a given day, what time do you start court?


A.   It depends on the case.  Usually a case might start at 10:00, or if it's a case that's going to go several days we'll start at 9:00 or 9:30.


Q.   Okay.  And you work on through the day and start at a reasonable time, stop at a reasonable time at night?


A.   Yeah.  I never require the litigants go beyond what -- you know, 5:00 or what we're just physically capable of going beyond.  Sometimes if we're close to finishing on a particular day -- say, we've been going for two or three days or sometimes an entire week, I'll say, "Well, you know, we can either come back in the morning or we can try to stay an hour or so more or an hour and a half more, what's the pleasure of counsel?"


So that's how I tend to handle that particular situation.


Q.   So you're not one that works on, like, Monday, Tuesday and Wednesday and off Thursday and Friday, you work a full week?


A.   Yes, sir.


Q.   Okay.


A.   And many times Saturdays and Sundays.  As I quoted from the Learned Hand quote, I've enjoyed my last 13 years working as an administrative law judge. My wife will tell you, I'm up here sometimes on Thursdays -- excuse me, on Saturday, sometimes on Sundays.  In fact, I was up here this past weekend. Not because I see it as a, quote/unquote, job, I just see it as something I enjoy doing.  And I'll come up to my office and piddle around and get things done.


REP. DELLENEY:  All right.  Thank you.


Senator Ford. BY SEN. FORD:


Q.   Judge, would you -- no matter how trivial a case might look to you or maybe the defending lawyer, the person would get the same respect?


A.   Yes, sir.


Q.   The industry, department, whatever, would get the same respect?


A.   Yes, sir.


Q.   Do you have any prejudice against state lawyers?


A.   No, sir.


Q.   And the reason I'm asking is because Senator McConnell advised us that we are the link between the judiciary -- I mean, you all and the public, so our job is to really make sure the public is well represented.  Of course, since we don't have proper elections, but we have the voice and we want to make sure that from now on, as you know, the senate is taking everything serious at confirmation.  And we want to make sure that all the questions that represent the public are addressed.


That's where Senator Knotts is coming from, and myself.  We have to make sure that we put people on the bench from now on, do not have attitudes against the public no matter how trivial something might seem to that particular judge.


And, you know, I could vouch for you, you worked for the senate a long time and you're a very passionate -- I mean, a very passionate, loving person. We just hope you keep that if, in fact, if you become a appellate court judge.


A.   Well, I don't intend to change, Senator.  As long as I'm walking on the ground, I think I will maintain the same demeanor.  I think many folks that know me would be surprised if I were to begin to take on any other kind of disposition.


Q.   And you know, I have accused you of not being aggressive enough.


A.   Yeah, you definitely have that.


SEN. KNOTTS:  One more question.


REP. DELLENEY:  Senator Knotts.


SEN. KNOTTS:


Q.   Judge Geathers, do you fully understand and recognize the common man and the working man and people that really make this state what it is today, the common man?


A.   Senator, I believe I'm part of that common man category that you mentioned.  I grew up in Georgetown County.  I grew up working in the tobacco fields of Georgetown.  I worked in the restaurants in Murrells Inlet and Pawley's Island and Myrtle Beach.  I bussed tables.  That's how I worked many summers growing up.  Even while in college, I had jobs doing that sort of thing.  So I don't come from a silver spoon.


You know, my father was fortunate to have worked to the point that he established a heating and air business, which he's coaxed my brother finally to get into.  And he's probably going to take that over for him because my father's at the point of retirement.


But what I'm saying to you, I grew up working with my hands.  I grew up in the agricultural fields when it was 108 degrees outside and you were out there working.  I worked with my grandmother in the agricultural fields when I was ten years old.  So I am a common man.


SEN. KNOTTS:  Thank you.


REP. F. SMITH:  Just one question.


REP. DELLENEY:  Mr. Smith.


REP. F. SMITH:


Q.   Coming from your background doesn't mean that you look down on the people now that you've gotten up in the -- that's what he's looking for in that question.


A.   Oh, no, not at all.  Folks welcome me back to Georgetown all the time.  This past January, I went back and was asked by the barber that used to cut my hair when I was growing up to address the Boys Club of Georgetown County.  I did that on MLK Day.  And I've had opportunity to do that sort of thing where folks know me.  They know my family, and they know who I am. And as I say, I don't float over the earth, I still walk on it.


REP. F. SMITH:  All right.


REP. DELLENEY:  No further questions?


Thank you, Judge Geathers.  At this time we appreciate you appearing before us, and this concludes your public hearing part of your screening.  Of course, we could, if we wanted to, reconvene the public hearing and ask to bring you back to ask you more questions. That's not likely, but it is possible.


JUDGE GEATHERS:  Thank you, sir.


REP. DELLENEY:  The record will remain open until such time as a report is issued.  And I'll remind you about the 48-hour rule and ask you to be mindful of that.  If anyone inquires with you about whether or not they can advocate for you, you know, you need to remind them of the 48-hour rule, also.


And with that, I would thank you for offering and thank you for your service.


JUDGE GEATHERS:  Thank you, Mr. Chairman. Thank you, members of the commission.


(Judge Geathers exits the room.)


REP. DELLENEY:  Counsel tells me there is a matter to take up in executive session briefly.


REP. F. SMITH:  So moved.          (The Members went into Executive Session at 11:37 a.m.)


           * * * * * * *


(The Members came out of Executive Session at 11:48 a.m.)


REP. DELLENEY:  The veil is lifted.  We'll now proceed on with Judge Jenkins.


(Judge Jenkins enters the room.)


REP. DELLENEY:  Good morning, Judge Jenkins.


Okay.  Judge Jenkins, if you would, raise your right hand.


Do you swear to tell the truth, the whole truth and nothing but the truth, so help you God?


JUDGE JENKINS:  I do.


REP. DELLENEY:  Have you had an opportunity to review your personal data questionnaire?


JUDGE JENKINS:  I have.


REP. DELLENEY:  Is it correct?


JUDGE JENKINS:  It is.


REP. DELLENEY:  Do you object to our making that summary a part of the record of your sworn testimony at this time?


JUDGE JENKINS:  I have no objections.


REP. DELLENEY:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:

S. C. Court of Appeals Seat #3


NAME:


Robert Nathaniel Jenkins, Sr.


BUSINESS ADDRESS:
Post Office Box, 757, Greenville, SC 29602


TELEPHONE NUMBER:
(office):  (864) 467-5854

2.
Date of Birth:

1947


Place of Birth:

McClellanville, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on 8/6/72 to Margaret Helen (Rivers) Jenkins. Never divorced. Two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


Yes.  8/6 – Reg. Air Force, E-5 (Staff Sergeant) AFXXXXXXXX/SSN 


XXX-XX-XXXX.  In active reserve – 6/69 thru 8/72; Honorable Discharge:  8/72.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


(1)
Yuba Community College, Marysville, California Evening college while on military active duty.  (1967-68) / New assignment;


(2)

Sacramento State College, Beale AFB, California- Extension College; evening classes while on military active duty,  (1968-69) New assignment;


(3)

University of Guam, Agana, Guam, evening college hours while on active duty, (1968-69) Completed active duty term.  Early out to attend college;


(4)
The Citadel, Military College of South Carolina, B.A. Degree (Political Science) (1969-72);


(5)
The University of South Carolina Law School, Juris Doctorate (1972-75);


(6)
Columbia University Law School (1982) – Two-week Program for Lawyers in areas of Evidence and Civil Procedure; received Certificate.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – 1976.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

(1)
1970-72:  One of the original organizers of the Citadel Big Brothers Assoc. for orphans at Jenkins Orphanage, Charleston, SC 1970-72:  One of the original organizers of the Citadel’s Afro American Students Association; served as its lst Secretary/Treasurer.

1970-72:  Under the sponsorship of the Citadel’s Afro American Students Association, coordinated an evening tutoring program for minority elementary students on the Eastside of downtown Charleston (Presbyterian Center).

1970-72:  Member of the Citadel Veteran’s Association.

(2)
1972-75:  Member of the Black Law Students Association: elected President 1975.  Served as a tutor for minority first year law students.

1972-75:   Member of the Student Division, American Bar Association, served as a student delegate from the University of South Carolina Law School.

1972-75:  Served as a graduate student employee with the Office of the Governor (Division of Administration).

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list, this must be listed on your completed PDQ form.


(a)
Family Law Part – I





         1/24/03;


(b)
Family Law Part – II




          1/24/03;


(c)
Family Court Judges Conference




4/30/03;


(d)
66th Annual Conference





7/20/03;


(e)
2003 Annual Conference





8/07/03;


(f)
Judicial Conference






8/21/03;


(g)
Family Law Section Meeting




1/23/04;


(h)
Family Court Judges Conference




4/28/04;


(i)
Judicial Conference






8/19/04;


(j)
Judicial Oath of Office





8/19/04;


(k)
Advance Family Law




        10/24/04;


(l)
Family Law Section






1/21/05;


(m)
2005 Family Court Judges’




4/27/05;


(n)
68th Annual Conference Update



     7/17-20/05;


(o)
2005 Annual Judicial Conference



8/24/05;


(p)
South Carolina Family Court Bench



12/2/05;


(q)
Family Law Section






1/26/06;


(r)
Family Court Judges Conference




4/26/06;


(s)
2006 Annual Judicial Conference



8/23/06;


(t)
South Carolina Family Court Bench


        12/01/06;


(u)
Family Court Judges Conference




4/26/07;


(v)
NCJFCJ 70th Annual Conference



     7/23-25/07;


(w)
Annual Judicial Conference




8/22/07;


(x)
Access to Justice Conference



       11/1-3/07;


(y)
South Carolina Family Court Bench/Bar



12/7/07.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

Yes.   I have taught the Juvenile Law/Pre-Trial Diversion Course through the sponsorship of the Department of Youth Services and the local Solicitor’s Office.  It was a ten (10) week course designed to teach juveniles between ages 13-16 responsible civil conduct under the law; giving them exposures through site visits and guest presenters on law enforcement functions, (1986-88).  I have served as a presenter for the SBA COMMITTEE for Indigent Representation on the topic of Judicial Responses to PRO SE Representation (1998). I have served as a presenter for the Family Court Judges Conference on topic of Judicial Ethics. (1998).   I have served as a CLE presenter for programs sponsored by the S. C. Black Lawyers Association 2001, 2003 and 2006.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None Published.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


U. S. Supreme Court – 1982.


U.S. Fourth Circuit – 1976.


S.C. Supreme Court – 1976.


U.S. Military Court of Appeals – 1976.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1976-79: Engaged in the active practice of law as a Staff Attorney/Managing Attorney with Legal Services Agency headquartered in Charleston, South Carolina (NLAP, Inc.). 


Provided direct legal assistance to indigent clients in the areas of Family Law (50%), State/Federal Housing Law (20%), State/Federal Public Benefit Laws (15%), and State/Federal Consumer Law involved in Claim & Delivery and Deficiency Suits (10)%).  Other areas of service provided included the preparation of wills and deeds; power of attorneys for clients financial affairs.  Yearly caseload exceeded 300 cases. In this position, I also coordinated the expansion of offices to Georgetown, Kingstree and Beaufort Counties.


In addition, coordinated the attorneys’ weekly office schedule for client intake and served as the office liaison with the local courts.  The office yearly caseload exceeded 5,000 cases.


1979-95: Engaged in the active practice of law as an Attorney/Administrator titled: Director/General Counsel for Legal Services Agency of Western Carolina, Inc. in Greenville South Carolina.  Fifty percent of time was devoted to client practice in association with 13 staff attorneys in the areas of: Family Law Practice (50%), Federal Consumer Law (10%) and other legal services associated with the practice of Poverty Law. I was responsible for the legal services provided through offices located in Greenville, Anderson, and Greenwood, serving those areas and the adjoining counties of Edgefield, McCormick, Abbeville, Oconee and Pickens.  The yearly total caseload exceeded 4,000 cases.


Served as legal counsel for numerous local community organizations whose missions are to improve the lives of people in poverty.  Examples include: Greenville’s Child, Inc., Save Our Sons, Neighborhoods In Action, The Neighborhood Economic Development Corporation , and Brockwood Senior Housing Corporation.


Served as an attorney member on the Kellogg Bar & Bench Sub-Committee of Judicial Administrative Policy, recommending Family Court Rule changes affecting disposition of cases where the State is involved in establishing permanent placement for Foster Care children (1993-on-going).


I was responsible for the hiring and training of all staff attorneys.  I was responsible for public relations with the court system and the community.  I served as liaison to the local state and national bar associations.


I was responsible for managing a yearly operating budget of over one million dollars and served as the general counsel for the corporation’s financial affairs with state/federal government and other regulating bodies.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:

15.
What is your rating in Martindale-Hubbell?  Non-rated.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Not frequent;


(b)
state:

Frequent.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

65%;


(b)
criminal:
  0%;


(c)
domestic:
35%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

2%;


(b)
non-jury:
98%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
Fieldcrest Tenants Association, et.al. v. Housing Authority of Greenville, U.S.District Ct., Greenville – 1980.  This case involved the prosecution of Due Process rights of public housing tenants against irregular conduct and practices of public housing management in setting improper rent, improper assessments for maintenance repairs and causing wide spread evictions for improper reasons.  Prosecuted as a class action, the matter was successfully resolved by court consent in favor of all families living in Greenville Public Housing.  It resulted in better management practices which gave proper respect for the leasehold right of public tenants.


(b)
John Plumley, et.al. v. School District of Greenville and State Board of Education, U.S. 4th Cir. (Unpublished 1982, #81-1894).  This case was important because right to attorneys fees by staff lawyers were permitted at reasonable levels where prosecution is successful under Section 1983 of the federal civil statute.


(c)
Greenville Housing Auth. v. Jessie Salters, 316 S.E. 2d. 718, 281.SC 608  (S.C. App. 1984).  This case is important because it involved preventing a 64 year old lady who lived in public housing all her life from being made homeless by ejectment action of the housing authority based on circumstances beyond her control.


(d)
Jenkins, et. al. v. American Modern Homes, et.al., 90-10-5549 (Cir. Ct. – Charleston County).  This case involved seeking to enforce proper hazard insurance coverage for Hugo related damages against a claim of exclusion due to alleged flood damages.  The issues were successfully resolved in clients favor after extensive discovery and trial preparation, thus preventing a homeless outcome for clients. (1990).


(e)
Hatchcock and Shuly v.Tammy McKensie, 94-CP-23-1336 (Cir. Ct. – Greenville) on Supersedeas to S.C. Supreme Court.  This case involved the enforcement of clients right to continue possession of premises under the HUD Section 8 Housing Subsidy Program against improper ejectment proceeding brought by landlord.  The Client’s mental condition complicated resolution of the issues (client is covered under the American With Disabilities Act (ADA).  Case resolved favorable to interest of client.  (1994) 

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Creel v. Miles, In re: Dianne Mary Miles, Supreme Court unpublished memorandum #79-179.  This case involved an unsuccessful attempt to get practical compliance with the ten day hearing rule in cases where a minor has been taken into protective custody through DSS and law enforcement to protect rights of the parent,


(b)
Public Savings Life Ins. Co. v. Bryant, 250 S.E.2d 926,289 S.C. 153 (1979)


(c)
Greenville Housing Auth. v. Jessie Salters, 316 S.E. 2d. 718, 281 

SC 608  (S.C. App. 1984).  This case is important because it involved preventing a 65 year old lady who lived in public housing all her life from being made homeless by ejectment action of the housing authority based on circumstances beyond her control.


(d)
Hatchcock and Shuly v.Tammy McKensie, 94-CP-23-1336 (Cir. Ct.–Greenville) on Supersedeas to S.C. Supreme Court.  This case involved the enforcement of clients’ right to continue possession of premises under the HUD Section 8 Housing Subsidy Program against improper ejectment proceeding brought by landlord.   The Client’s mental condition complicated resolution of the issues (client is covered under the American With Disabilities Act (ADA).  Case resolved favorable to interest of client.  (1994)

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.   

None.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.  Family Court Judge Seat #5 in the Thirteenth (13th) Judicial Circuit


1996 - Present.  


I am now serving as a Circuit Family Court Judge for the 13th Judicial Circuit.  My current term is through June 2008.  This is a court of limited jurisdiction by statute covering marital litigation, juvenile cases, child dependency cases and all other domestic relations issues.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Rourk v. Rourk 95-DR-95-08-1178 - Charleston.

T.P.R. (Private Action) (Termination of Parental Rights)

The decision disallows termination based on application of S.C. law;


(b)
Purdy v. Purdy (578 S.E.2d. 30, 356 S.C.400 (S.C. App. 2003) Beaufort.

This case involves the issue of whether the Court erred in refusing to terminate the child support obligation of a father where the father claims that his daughter, although less than seventeen, was an emancipated child by other circumstances.  The appeals Court affirmed;


(c)
Greene v. Greene 569 S.E.2d 393,351 S.C. 329 Greenville.

This case involves the Court’s treatment of equitable division of marital property in a divorce action.  It also involved whether some of the property was non-marital.  The appeals Court affirmed in part; modified in part; reversed and remanded in part;      


(d)
SCDSS v. Evans, et. al. - Greenville 95-DR-23-5300, 97-DR-23-1073. 

T.P.R. (Public Action)   (Termination of Parental Rights)

The decision allows termination based on S.C. law application;


(e)
SCDSS v. Sturkey, et. al. - Greenville 99-DR-23-258.

T.P.R. (Public Action)

(Termination of Parental Rights)

The decision allows termination based on S.C. law application.

S.C. Court of Appeals 4/22/99 - Opinion #99 - affirms.  

See Attachment 23(e). UP-258.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates. Yes.  


(a)
1979-1996 - Director, Legal Services Agency of Western Carolina, Inc.  Appointed through selection by quasi-public Board of Directors;


(b)
1984-86 - State Advisory Committee on Workers Compensation Laws - Appointed by the Governor of South Carolina;


(c)
1990-1996 - Board of Directors, South Carolina Protection and Advocacy System for the Handicapped, Inc. - Appointed by Board of Directors;


(d)
1991-1996 - The Citadel Board of Visitors - by designation for the State Superintendent of Education;


(e)
1993-1996 - Board of Directors, South Carolina Families for Kids -Appointment by Board of Directors.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


(a)
Withdrew after qualified and nominated for Seat #4, SC Court of Appeals-2007; Seat #7 SC Court of Appeals (2007) Qualified, not nominated;


(b)
Candidate for Resident Seat #4 Circuit Court of Greenville, Qualified; not recommended – 2004;


(c)
Candidate for Judicial Seat #3, Family Court, Greenville County (Thirteenth Judicial Circuit. - January 1992.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Yes.


(a)
State Government Employee (1972-76) Office of The Governor, Division 
of Administration (Supplemental Graduate Student Employee);


(b)
Sam Solomon Wholesaler (part-time undergraduate work) / Stockroom (1971) (6 mos);


(c)
Pic & Pay Shoe Retailer (Management Trainee Program) (1972) (4 mos);


(d)
Military Service (Air Force) 1966/69;


(e)
Chock Full of Nuts Restaurant Chain - clerk (1964/66).

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No.  

34.
Have you ever been sued, either personally or professionally?  If so, give details.  Yes.  Professionally:  as a defendant in my official capacity as Managing Attorney with Neighborhood Legal Assistance Program.  The case alleges violation of FOR, Fair Labor Standards Act, The Legal Services Corporation Act and alleges discrimination.  The case was dismissed with prejudice on 8/5/80 by Judge Hawkins @ 2-CV-79-1360 D4.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  None.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
South Carolina Family Court Judges Association;


(c)
National Juvenile and Family Court Judges Association;


(d)
South Carolina Black Lawyers Association – member; served as its Treasurer 1976-1980;


(e)
Greenville Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
South Carolina Bar Association;


(b)
South Carolina Family Court Judges Association;


(c)
National Juvenile and Family Court Judges Association;


(d)
South Carolina Black Lawyers Association – member; served as its Treasurer 1976-1980;


(e)
Greenville Bar Association.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


(a)
Concurrent Resolution #S698 from the State Legislature for Outstanding Service as a Governor Appointee to the State Committee for Improvement of Workers Compensation Law – 1987;


(b)
Certification of Appreciation Award from The State Department of Youth Services for teaching the Pre-Trial Diversion Class for Juvenile – 1985;


(c)
Columbia University School of Law – Completed two weeks course in in Civil Procedure taught by Judge J. Weinstein (1982);


(d)
Leadership South Carolina – 1983 Graduate;


(e)
Leadership Greenville – 1982 – Graduate;


(f)
Executive Leadership Course, Center for Creative Leadership, Greensboro, North Carolina – 1989;


(g)
Received Board Member of the Year Award for board and legal services work for Greenville’s Child, Inc. (1993);


(h)
Received Outstanding Attorney Award for legal services rendered to the Save Our Sons, Inc. (S.O.S.), 1994.  Save Our Sons is a non-profit Community-based organization dedicated to reducing the rate of incarceration of African-American male juveniles by working with the Family Court System and judges as an alternative placement for structured mentoring and development;


(i)
Coordinated the establishment of the Libra Society, a local volunteer organization for lawyers to give pro-bono service to indigent clients through Legal Services of Western Carolina, Inc. and the State Bar Pro-Bono Program.  This has resulted in more than 115 lawyers from Greenville and Pickens counties serving on referral panels to serve the Family and Probate Courts in the 13th Judicial Circuit;


(j)
Judicial member appointed by the Chief Justice to serve on the Commission of Judicial Conduct (1996-present);


(k)
Member – Family Court Judges Advisory Committee (1996-2001);


(l)
Chief Administrative Judge for Family Court for the 13th Judicial Circuit (Greenville and Pickens (counties) from 1/99 to 12/99;


(m)
Faculty member - Family Court Judges Orientation Classes 2000/2001;


(n)
Selected as one of twelve honorees on the 2001 BellSouth African American Calendar for the State of South Carolina;


(o)

Selected as the 2001 recipient of the Greenville County Human Relations Commission’s R. Cooper White Award for Equality and Justice;


(p)

Supreme Court Commission on Access to Justice (2007) - Member.

49.
References:


(a)
Honorable William M. Catoe, Jr. (U.S.) District Court)



Post Office Box 10262



Greenville, South Carolina 29603



Phone #: (864) 241-2740


(b)
Dr. Willis H. Crosby, Jr., CEO



SHARE



Post Office Box 10204



Greenville, SC 29603


(c)
Jo Watson Hackl, Esq.



Post Office Box 728



Greenville, SC 29602-0728



Phone #: (864) 242-8227


(d)
Mr. Roger Owens



108 Willowbrook Lane



Mauldin, SC 29662



Phone #: (864) 297-4694 


(e)
Mrs. Kim Royce



South Carolina Credit Union



Post Office Box 5622



Greenville, SC 29606



Phone #: (864) 235-0363 ext. 5408

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/Robert N. Jenkins, Sr.

Date:  2/27/07


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on nine evaluative criteria and has included, number one, a survey of the bench and bar, a thorough study of your application material, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings and a check for any economic conflicts of interest.


We have not received any affidavits in opposition to your candidacy, nor are there any witnesses present here to testify today.


Do you have a brief opening statement you would like to make?


JUDGE JENKINS:  Thank you all for being here and allowing me to be here.


REP. DELLENEY:  Thank you, Judge.


If you would, answer any questions that our able counsel might have for you.


MR. WRIGHT:  Mr. Chairman and members of the commission, I have a few procedural matters to take care of.


Judge Jenkins provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with the statement.  And with the commission's approval, I would ask that those statements be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidate)

Full Name:


Robert N. Jenkins, Sr.

Business Address:

Travelers Rest, SC 29690

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4. 
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

My personal philosophy regarding ex parte communication is to avoid such contacts.  There will be times when ex-parte petitions are formally filed with the Court.  If I am serving as Administrative Judge, I may have to determine whether and to what extend an emergency exist which would merit immediate consideration or action.  This would have to be in exceptional circumstances only.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

My personal philosophy on recusal is to not preside over cases where there is an actual conflict of personal interest involving either a party or an issue.  If there is a possible apparent conflict of interest which would not affect my judgement after disclosure to the litigants.  I would consider any objections made by the litigants before deciding whether to proceed or not.  This must be considered on a case by case basis.  Former associates or partners cases could not be heard until sufficient time has passed to divest any actual or apparent conflicts.  Lawyers-legislators present an apparent conflict because it is common knowledge that they vote in judicial election, however, they vote to elect all judges.  Therefore, I would not automatically recuse myself.  My decision would be made on a case by case, factual basis.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would give great defense to the objection in making my decision.  If I decided to proceed, I would be compelled to explain on the record.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I do not accept gifts or hospitality knowingly, except from close relatives.  I would not hear cases involving close relatives or friends.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would consider it my duty to report such conduct to either the Commission or Lawyer on Judicial Conduct.

9.
Are you affiliated with any political parties, boards or commissions that need to be evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?

I start with knowing as much about the facts to discern any possible conflicts and to understand the case contextually.  Secondly, I want to discern whether federal and state constitutional provisions or principles are involved and thirdly, I want to be familiar with any federal or state statute that may apply to the facts.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

My personal philosophy is that the legislative branch is to make the laws and set public policy.  My role as a judge is to apply the law to the facts presented.  My role is not to make laws.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system?

I plan to continue service as an appointed member on the Commission on Judicial Conduct and to serve as a member on the Supreme Court Access to Justice Commission.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?


Yes.  I make a point not to discuss cases outside of the formal court setting.  I restrict socializing to a very limited group of people who do not appear before me.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  Yes.


1)  The Commission on Judicial Conduct - Member


2)  Goodwill of the Upstate – Board Member


3)  Supreme Court Access to Justice Commission

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?


a)
The use and value of historical evidence in practical application of the Constitution:


b)
The use and value of an agency’s interpretation of the Constitution


c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:


(a)  (b) (c)

Historical evidence, agency’s interpretation and documents produced contemporaneously to the Constitution are all relevant to help interpret the Constitution of South Carolina. Historical evidence give some indication about the general social and mainstream values that existed, agency interpretation is important for precedential consistency and documents existing contemporaneously give collateral verification of the true intent and meaning.

Of all these elements, contemporaneous documents should be given the greater weight because of its greater probative value.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?

All political power is derived from the people as specified in the Constitution. The General Assembly has plenary power for those responsibilities assigned to it under the Constitution.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


Grants of power for other levels of government flow from the State level in our Constitution through Home Rule Statutes.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


I own a one two-bedroom house that is leased for a monthly rental income which is used to pay the mortgage.  I do not consider myself to be in the general business of Landlord/Tenant to an extent that would impair my impartiality to handle cases in this area.  This arrangement is carried out through an arrangement with a Real Estate Property Management Company.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?   No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?    Yes.

22.
Have you written any scholarly articles?   No.

23.
What do you feel is the appropriate demeanor for a judge?

I believe a judge should be reserved in his conduct both “on” and “off” the bench.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?  This rule applies all the time, seven days a week and twenty-four hours a day.

25.
Would there be a role for sternness or anger in meetings with attorneys?

I believe there is an essential role for sternness when the situation requires it; I don’t think there is ever a useful role for anger.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.

28.
Have you sought or received the pledge of any legislator prior to this 
date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Robert N. Jenkins, Sr.

Sworn to before me this 19th day of February, 2008.

Notary Public for S.C.

My Commission Expires: 3/16/2017


MR. WRIGHT:  Also, included in the notebook for your review is a copy of the candidate's personal life experiences statement.


One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, that was introduced earlier into the record, Judge Jenkins meets the statutory requirement for this position regarding age, residence and years of practice.


MR. WRIGHT:


Q.   Judge Jenkins, after spending 11 years as a judge on family court, why do you want to now serve as a Court of Appeals judge?


A.   Because it gives me an opportunity to serve on a higher level in the court.  It presents more challenge to me.  It presents more diversity of issues for me to be involved in.


Q.   Judge, can you explain to the commission how you feel your legal and professional experience thus far will help you be an effective appellate court judge?


A.   My legal experience before coming to the bench was that of developing many programs throughout South Carolina, and that's basically public service to a population that is impoverished in the state.  So I think that that -- coming from that frame of reference, I would add to the diversity that now -- that does not exist now at that level.


I believe, also, having served 12 years as a family court judge, I have an array of experience in terms of the legal issues that are -- that confronts the population in South Carolina, particularly in the family law area.  And I believe that that experience would serve me well at the appellate court level.


Q.   Are there any areas that you feel you would need to additionally prepare for in order to serve on the Court of Appeals, and how would you go about that additional preparation?


A.   I don't think that there's any particular area I need to study.  I do know that there will be a learning curve getting on that at that level to learn the basic rules of practice for that court.  Beyond that, I think that I would begin my service at the approximate level as other new jurists that serves at that level.


Q.   Judge, could you please tell the members of the commission what you think is the appropriate demeanor for a judge?


A.   A judge should always conduct himself with knowledge, with -- treat individuals that come before the court with dignity and respect.  A judge should listen at all times and be courteous to litigants and lawyers.  A judge should be thoughtful, a judge should be able to give a proper decision, depending on the issue before him, in a way that it does not offend those that are before him.


Q.   Judge Jenkins, you had one or more bench and bar surveys that cause me to need to ask you the following:  How do you handle complicated cases that come before you on the family court bench?  And if elected to the Court of Appeals, how would you go about handling complicated matters that come before you?


A.   You just take more time and utilize more resources that are available to you.


At the family court bench, we do not have clerks and so when you have a complicated case, it requires you to make more time.  It requires you to utilize resources such as the Children's Law Center, that's a research component.  Judges utilize each other, if there are questions, to help them in developing their approach to a case.


Q.  Judge Jenkins, your performance on the Judicial Merit Selection Commission Practice and Procedures Test cause me to ask you how you went about preparing for that test.


A.   I read all of the advance sheets from March of '07 to March of '08.  I also reviewed the Judicial Cannons of Ethics and the commentaries, thoroughly. And that's not any different than what I have -- my approach to that in previous times that I've come before the court.


Q.   Thank you, Judge Jenkins.  I have a few housekeeping issues.


Have you sought or received the pledge of any legislator prior to this date?


A.   No, I have not.


Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?


A.   No, I have not.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   I have not.


Q.   Have you contacted any members of the commission?


A.   No, I have not.


Q.   Do you understand that you're prohibited from seeking a pledge or commitment until 48 hours after the formal release of the commission report?


A.   I understand that.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   I have.


Q.   In follow up, are you aware of the penalties for violating the pledging rules are that a violation is considered a misdemeanor and upon conviction, a violator must be fined not more than $1,000 or imprisoned not more than 90 days?


A.   I'm aware of that.


MR. WRIGHT:  I would note that the Upstate Citizens Committee found that nothing had changed their previous favorable recommendation from the fall of 2007 when they found Judge Jenkins to be a most competent and excellent jurist.


Mr. Chairman, without objection, I would ask that the Upstate Citizens Committee Report be entered into the record.


REP. DELLENEY:  Without objection.


MR. WRIGHT:  I have no further questions.


REP. DELLENEY:  Any members of the Commission -- Senator Ford. BY SEN. FORD:


Q.   Judge Jenkins, you have a great reputation as a family court judge.  How do you see -- what do you see the difference between a family court judge and appellate court judge?


A.   Well, you have more contact with the population at the trial bench.  And the difference would be that I would be one step removed from that interaction and that -- you know, that interaction with not only the lawyers but the litigants that come before the court.  That is a -- it will be a little bit more isolated at the appellate court level.


And right now, I can benefit from more interaction between lawyers and litigants.  A lot of pro se litigants come before the family court bench, and so you get a -- you get a sense of what's going on in your community.  That's basically the basic distinction I would make.


Q.   What percentage -- what percentage -- I think that -- what percentage of the family court cases wind up before the appellate court?


A.   I would just guess that about -- in the family court, with the types of issues we deal, possibly about 15 percent, 15 to 20 percent.


Q.   The prominent issues in this country today is related to families, and you've got a reputation as a great family court judge.  Why at this time in your life would you like to move from family court to a boring job like appellate court?


A.   Well, I can share my wisdom at that level. You know, I have served 13 years at this trial court level, and this is in the beginning of the fall of my professional career.  It's just logical that that wealth of experience, as an appellate court judge you can articulate that.  And that is recorded and it can be shared with younger lawyers of the bar and members of the public itself.


So I think that it's time to move on.  As in anything else you do, while at one stage you want to move on.  I've enjoyed my service as a family court judge, and I'm honored to serve in that position.  But I believe now is the time for me to make a move to another level of the judiciary.


Q.   One final question, Judge.  You know, when you and I was growing up, a big goal was to be a lawyer because they say we could come back in our community and really help people, help families, help the community.  As a good family court judge, helping families and people in your community, adjustment to appellate court is basically, the way I see it, as a -- even though it's needed, even though it's needed, you would never face the public.  And basically it's more like something like a college professor writing papers all day, giving opinions all day, without any real contact with the public.


Would you -- when you reflect your childhood dream as becoming a great judge, to help your people and help your community, why would you want to abandon that now for that type of job?


A.   I don't view that would be abandoning it.  I think it would be furthering my lifelong profession of public service.


Q.   Being appellate court judge?


A.   It would be just another stage in my -- in my service to the state of South Carolina, whereas up to now, I've had high levels of interaction with the community throughout the state.  Every legal aid program in this --


Q.   You know Senator Ware, the former appellate court judge?


A.   Yes, I do.


Q.   You know he was a good friend of mine?


A.   Yes.


Q.   He always told myself and Senator Glover and Senator Jackson that he wished he would have stayed a state senator because that was the most boring position he ever had in his life.


A.   Uh-huh.


Q.   And you feel it's different?


A.   Well, I do, because my -- you know, I've had a high level of day-to-day contact with individuals at that level, 13 years of it.  And I'm not tired of it, but I want to utilize my academic abilities and share my wisdom at that level.  And I think it would -- it would still benefit the community.


I think the younger individuals coming into the bar will replace me and function in my community just as I have, and I think I can have influence on them.


REP. F. SMITH:  Mr. Chairman, I don't want to delay this.  I just have one point so we can clarify one issue.


REP. DELLENEY:  Representative Smith. BY REP. F. SMITH:


Q.   When you went to law school, weren't most of the opinions that you read and studied appellate decisions?


A.   Yes.


Q.   And the appellate decisions that you read were for three years, correct?


A.   That's correct.


Q.   And you had to write about appellate decisions?


A.   Yes, sir.


Q.   You had to brief appellate decisions?


A.   That's correct.


Q.   In the same way the appellate court judge would do in your capacity; isn't that correct?


A.   That's correct.


Q.   Then when you got out of law school, you passed the bar exam, didn't you?


A.   That's correct.


Q.   And the State of South Carolina said you're well qualified to be a lawyer?


A.   That's correct.


Q.   And you practice your profession, correct?


A.   I do.


Q.   And you did that with honor?


A.   I do.


Q.   And we elevated you to the family court judgeship at some point in your life?


A.   You did.


Q.   And you're ready to move on to a different position?


A.   That's correct.


Q.   That's basically it in a nutshell?


A.   That's in a nutshell.


Q.   Thank you.


A.   I'm at a different stage in my profession.


Q.   So you passed all of those tests to get out of law school, correct?


A.   That's correct.


Q.   And you passed the bar exam?


A.   That's correct.


Q.   And you are duly qualified by that Supreme Court across the street to say that you're a good lawyer and practice in South Carolina?


A.   I believe I am.


REP. F. SMITH:  Thank you.


REP. DELLENEY:  Mr. Knotts -- Senator Knotts.


SEN. KNOTTS:


Q.   Judge Jenkins, what's the backlog in your present court?


A.   The backlog?  Probably depends on -- on how much time you need for a final hearing.


Q.   I'm talking about the number of cases still pending in your court.


A.   Probably right now about -- at any given time in Greenville, between 2,000 to 2,500 cases.


Q.   How many would you say you hear a year?


A.   Well, I say -- I would say I -- in any given year, between 3- to 4,000 cases.


Q.   If 3- to 4,000?


A.   Yes.


Q.   Give me a sort of interpretation of your workweek, your schedule when you -- Monday through Friday.


A.   All right.


Q.   Work habit.


A.   All right.  When I'm in resident, one week out of each month I'm in a visit -- I'm a visiting judge at a different location.


Q.   Include that week, too --


A.   All right.


Q.   -- so I can see a difference, if it's the same as when you're in Greenville or the same when you --


A.   Greenville is the most voluminous workload in the state.  It's the highest volume of cases that will come to a judge if they serve in Greenville.


The docket is set a week in advance by the chief administrative judge, and that will have on it your work for that week.  That can consist of three, four types of cases.  You have the institutional cases, and then you have the private cases.


In the institutional area, you have matters that affect families through DSS.  All of the cases involving emergencies to children, emergencies in families.


Another type of institutional case would be the juvenile cases.  And between those two areas, about half of our caseload come from those two areas.  We have statutory time frame to make decisions in those cases.  Those litigants in that -- in that area of the family court must be disposed of by statutory time frame that you all set to be dealt with, and then we have private cases.


Q.   I understand that, Judge.


What time do you go to work on Monday?


A.   I go to work on Monday -- every day I'm at work about 7:00.


Q.   What time do you leave?


A.   I leave about 10:00.


Q.   At night?


A.   That's correct.


Q.   Monday through Friday?


A.   That's correct.  Not Friday.  Friday, I'll probably leave around 5:30.


Q.   And is that the same type of schedule you have whenever you're nonresident?


A.   Typically.  I'll try to get some exercise in early in the morning and start at about -- when I'm out of residency, I'll probably start whenever they allow me to get into the -- you know, it's a different format anywhere you go.


Q.   The reason I'm asking this question, Judge, is I'm hearing from a lot of circuits that a lot of the judges are -- you know, come in on Monday and then start court on Tuesday and they leave at Thursday after 3:00 or 4:00 and off on Friday.  I'm trying to establish to make sure that, you know, judges understand that it's a Monday through Friday job and not just a three or four day a week.


And I understand a lot of times when you're not on the bench that you're preparing for the bench. I understand that, and I just want to make sure that we have cleared that, you know, during these hearings.


A.   That's never been an issue with me.  I give you all 120 percent of work time because that's just my natural habit.


SEN. KNOTTS:  Okay.


REP. DELLENEY:  Any further questions of Judge Jenkins?


There being no further questions, Judge Jenkins, I would like to thank you for being with us here today.  This concludes this portion of your screening.


As you know, the record will be held open until the report is published.  And, of course, if we want to call you back and reconvene the public hearing, we could, if there are other questions that we want to ask you.  Of course, that's very unlikely, as you know, you have been through this process many times.


If anyone inquires with you as to whether or not they can advocate for you, I would ask you to also remind them of the 48-hour rule.


And at this point, I would like to thank you for offering.  Thank you for your service.


JUDGE JENKINS:  Thank you.  Thank you all.


(Judge Jenkins exits the room.)


REP. DELLENEY:  Representative Smith moves that we go into executive session.


REP. F. SMITH:  So moved, Mr. Chairman.


REP. DELLENEY:  All in favor, aye.


(Members respond.)


(The Members went into Executive Session at 12:08 p.m.)


           * * * * * * *


(The Members came out of Executive Session at 12:09 p.m.)


REP. DELLENEY:  And the veil is lifted.  We are now out of executive session.


(A recess transpired.)


(Ms. Lee enters the room.)


REP. DELLENEY:  We have before us -- we call the commission back to order.


We have before us the Honorable Alison Renee Lee, a very esteemed circuit judge.  And she seeks a position on the Court of Appeals, seat number 3.


If you would, Judge Lee, please raise your right hand to be sworn.


Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?


JUDGE LEE:  I do.


REP. DELLENEY:  Thank you, ma'am.


Have you had an opportunity to review your personal data questionnaire?


JUDGE LEE:  I have indeed.


REP. DELLENEY:  Do you need to change anything on it?


JUDGE LEE:  The only thing I would need to change is that I believe there's a provision that talks about expenditures.  And I have expended $10.70 for stationery, resume paper.


REP. DELLENEY:  Thank you, ma'am.


Do you object to our making that summary a part of your sworn testimony?


JUDGE LEE:  No, I do not.


REP. DELLENEY:  It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:


NAME:


Ms. Alison Renee Lee


BUSINESS ADDRESS:
Post Office Box 192






Columbia, South Carolina 29202


TELEPHONE NUMBER:
(office): 803 576-1765

2.
Date of Birth: 1958


Place of Birth: Washington, D.C.

3.
Are you a citizen of South Carolina? Yes


Have you been a resident of this state for at least the immediate past five years? Yes

5.
Family Status:  Married on May 3, 1986 to Kenzil Franklin Summey. Two children.

6.
Have you served in the military?  Not applicable.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Vassar College, September 1975 to May 1979, Bachelor of Arts;


Georgetown University, summer 1976;


Tulane University Law School, September 1979 to May 1982, Juris Doctor;


University of Grenoble, France, summer law program;


University of South Carolina Law School, Summer 1984.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Are you a member in good standing in the states in which you are admitted?  Has there ever been at time in which you were not a member in good standing?  List the date(s) and reason(s) why you were not considered a member in good standing.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Texas, 1982;


Louisiana, 1983.


I am currently on inactive status in these two states.  I was a member in good standing at the time I requested inactive status and continue to pa any fees associated with inactive status.


South Carolina, 1984


In each state listed above I took the bar exam only once.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Vassar College:



Student Advisor to Freshman Class of 1982 (1978-79);

Cuba Field Study Trip – one of 20 students selected to go to Cuba to study the effect of the Castro regime on the culture.  Made a presentation (March 1978);


Vassar College Gospel Choir, Business Manager (1977-78);


Summer Jobs Coordinator, Office of Career Planning and Placement (1976-79).


Tulane Law School:



Vice President Freshman Class (1979-80);



Best Oralist Freshman Moot Court Competition;



National Appellate Moot Court Team (1980-81);



Mardi Gras Coalition, Legal Services (1981);



Tulane Moot Court Board (1981-18=982);



Academic Affairs Representative Senior Class (1981-82);



Quarter Finalist Senior Appellate Competition (1982).

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 


(a)
Annual Criminal Law Update 


01/21/03;


(b)
Criminal Law Update



01/21/03;


(c) 
Legal Jeopardy




01/28/03;


(d)
Class Actions




10/21/03;


(e)
Women Lawyers in the New Millennium 
04/11/03;


(f)
S.C. Circuit Judges Conference


05/07/03;


(g)
S.C. Judicial Conference



08/21/03;


(h)
Annual Criminal Law Update


01/23/04;


(i)
Annual Civil Law Update



01/23/04;


(j)
Matthew J. Perry: The Man,


04/23/04;


(k)
S.C. Circuit Judges Conference


05/05/04;


(l)
S.C. Judicial Conference



08/19/04;


(m)
Annual Civil Law Update



01/21/05;


(n)
Annual Criminal law Update


01/21/05;


(o)
Circuit Judges Conference



05/11/05;


(p)
Annual Judicial Conference


08/24/05;


(q)
ABCs of Effective & Ethical Trial Practice
10/14/05;


(r)
Annual Civil Law Update



01/28/06;


(s)
Annual Criminal Law Update


01/28/06;


(t)
Circuit Judges’ Conference


05/10/06;


(u)
Annual Judicial Conference


08/23/06;


(v)
Annual Civil Law Update



01/21/07;


(w)
Annual Criminal Law Update


01/21/07;


(x)
Circuit Judges’ Conference


05/14/07;


(y)
Annual Civil Law Update



01/25/08;


(z)
Annual Criminal Law Update


01/25/08.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


(a)
JCLE - Basic Elements of Proof in the Family Court (August 1985);




Topic: Settling the Family Court Record on Appeal;


(b)
Basic Federal Court Practice (September 1985);




Topic: Pretrial Orders, Sanctions & Local Rules;


(c)
Drafting Criminal Laws under the Sentencing Classification Act (November 1993);


(d)
Bridge the Gap (May 1996, March 1997, May 1997, March 1998, May 1998);



Topic:
Practice Tips for the Administrative Law Judge Division;


(e)
1996 That Was the Year That Was (January 1997);




Topic:
1996 Update for the Administrative Law Judge Division;


(f)
Rules, Rules, Rules: S.C. Practice & Procedure Update (March 1998);




Topic: Rules of the Administrative Law Judge Division;


(g)
South Carolina Woman Advocate: Moving into the Millennium (May 
1998);


(h)
Tips from the Bench III (December 2002);


(i)
Women Lawyers in the New Millennium (April 2003);




Topic: Ethics – Circuit Court;


(j)
S.C. Black Lawyers Summit & Retreat (October 2004);




Topic:
S.C. Judiciary on Civility & Ethics (panel discussion);


(k)
ABC’s of Effective and Ethical Practice (October 2005);


Topic:
Enhancing Persuasion in Trial: Civil and Criminal Advocacy in S.C. (panel discussion);


(l)
South Carolina Black Lawyers Summit & Retreat (September 2006);




Topic: Tips from the Bench (Panel discussion);


(m)
South Carolina Municipal Association (December 2006);




Topic: Ethics – Circuit Court.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  Not applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


Supreme Court of Texas, November 1982;


Supreme Court of Louisiana, October 1983;


Supreme Court of South Carolina, September 1984;


U.S. District Court, District of South Carolina, Fall 1984;


U.S. Court of Appeals, Fourth Circuit, April 1985.
14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
1982-83. Law Clerk, Honorable Israel M. Augustine, Jr., Louisiana Fourth Circuit Court of Appeals;


(b)
1983-84. Law Clerk, Honorable C. Tolbert Goolsby, Jr., South Carolina Court of Appeals;


(c)
1984-89. Associate, McNair Law Firm, P.A., primarily litigation in contract or consumer related issues.  Last two years practice labor and employment related litigation;


(d)
1989-94. Staff Counsel, S.C. Legislative Council, drafting legislation and amendments for members of the General Assembly in the areas of transportation, crime, corrections and prisons, and education;


(e)
1994-1999. Administrative Law Judge presiding over administrative hearing relating to insurance, environmental permitting, alcoholic beverages, wages, taxes, video poker, bingo, appeals from occupational licensing boards, and hearings on regulations promulgated by certain state agencies;


(f)
1999-present.  Circuit Court Judge.  Court of general jurisdiction in criminal and civil matters.  Appellate jurisdiction over municipal, magistrate, and probate cases.
15.
What is your rating in Martindale-Hubbell?  Not rated to my knowledge.  Listed as an associate with the McNair Law Firm 1985-1989.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
(1984-1989) 90%;


(b)
state:

10%.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years? Years 1984-1989


(a)
civil:

80%;


(b)
criminal:
20%;


(c)
domestic:
handled 2-3 appointed cases.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury? Years 1984-1989.


(a)
jury:
10% cases were resolved by motion or through settlement;


(b)
non-jury:


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I was associate counsel on the cases that were tried.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a) 
Atkinson v. Citicorp Acceptance Co. (Federal district court) – case decided on summary judgment motion involving the Fair Debt Collection Act, then a new federal statute;


(b)
McClain v. Westinghouse (Federal district court) – employment law case involving sex discrimination, sex harassment, equal pay, as well as other employment claims.  Case decided on summary judgment;


(c)
State of South Carolina v. Norris Stroman (state criminal case) – defendant (with limited intelligence) charged with murder and allegedly confessed.  Jury acquitted;


(d)
Valerie Smith v. Kroger (Federal district court) – either a slander or malicious prosecution case resulting from shoplifting.
20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


I do not have copies of any of the briefs in these cases.


(a)
Purdie v. Smalls, 293 S.C. 216, 359 S.E.2d 306 (Ct. App. 1987);


(b)
Hooten v. Carolina Treatment Center, Inc. 200 S.C. 37, 386 S.E.2d 287 (Ct. App. 1989).  I was not the lead attorney;


(c) 
Condon v. Best View Cablevision, Inc., 292 S.C. 117, 355 S.E.2d 7 (Ct. 
App. 1987).  I was not the lead attorney;


(d) 
Davis v. U.S. Steel Corp., 779 F.2d 209 (4th Cir. 1985) on brief only.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.  I did not handle any criminal appeals while in private practice.  However, as a circuit court judge I have presided over appeals from magistrate and municipal court involving criminal matters.
22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Elected by the General Assembly in February 1994 to the office of Administrative Law Judge which is a quasi-judicial function within the executive branch of government.  Jurisdiction is limited to fact finding within the context of administrative hearings involving taxes, licensing, permitting and rate-making.  Act as an appellate body in matters involving occupational licensing and foster care licensing, among others.  Conduct public hearings and decide the reasonableness and need for regulations promulgated by certain state agencies;


Elected by the General Assembly in February 1999 to Circuit Court. Re-elected in February 2002. Court of general jurisdiction covering civil and criminal matters.  Also appellate jurisdiction over municipal, magistrate, and probate cases.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Ward v. South Carolina, 98-CP-40-4069, reversed 538 S.E.2d 245 (S.C. 2000).


Ward, a federal retiree, filed suit against the state seeking to have declared unconstitutional statutes enacted providing state retirees a “rebate” on income taxes in response to Davis v. Michigan.  The State filed a motion to dismiss the lawsuit which was granted on the basis that Ward failed to exhaust her administrative remedies before the Department of Revenue and the Administrative Law Judge Division.  The Supreme Court reversed the decision stating that exhaustion of remedies was not required when the sole issue for determination involves the constitutionality of a statute.  Neither the Department of Revenue nor the ALJD has jurisdiction to determine the constitutionality of a statute;


(b)
Collins Holding Co. v. Defibaugh, Ct. App. reversed on one issue, 2007 WL 1148140.



Collins Holding Co. filed suit seeking damages against a competitor for a variety of claims.  The issue was whether the Defendant engaged in unfair trade practices for allowing certain video game machines that employed a “reflexive payout” feature. A number of other issues were raised by Collins on appeal;


(c)
Sloan v. Greenville County, et al., 99-CP-23-4464.


Mr. Sloan sued Greenville County seeking to declare its action unlawful in connection with the procured construction of the family Court Building Expansion.  The County sought dismissal of the lawsuit claiming Mr. Sloan did not have standing to bring the lawsuit.  The decision found that Sloan had standing to bring the action against the County as a taxpayer when the legislative acts sought to be enjoined are unlawful;


(d)
Jordan, et al v. Holt, et al., 96-CP-26-3792, reversed by Ct. App. ; Ct. App. reversed by S. Ct., 362 S.C. 201, 608 S.E.2d 129 (2005).


This was a non-jury trial in partners in a failed restaurant venture sought dissolution of the partnership, an accounting of the assets and claims for damages from the operation of the business.  The trial lasted one week and involved voluminous documents, checks, records and photographs;


(e)
Cooke v. Palmetto Health Alliance, affirmed by Ct. App., 367 S.C. 167, 624 S.E.2d 439 (Ct. App. 2005).


Workers’ Compensation case in which Mr. Cooke sought to receive benefits under the Act.  The legal issue was whether Cooke was a statutory employee.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates. Yes. 


Candidate for Circuit Court At Large Seat 10.  Election in April 1997, withdrew two days before the election.  Seat won by James R. Barber, III.  Also candidate for Circuit Court At Large, Seats 1 and 7.  Withdrew candidacy when Commission nominated me as a candidate for Seat 11 in February 1999.


Candidate for Court of Appeals, Seat 1, Seat 3, and Seat 6.  Elections occurred in 2003 and 2004.  In all cases I was found qualified by the Judicial Merit Selection Commission, but I was not nominated.
27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.
30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  Not applicable.

AMENDED 34.
Have you ever been sued, either personally or professionally?  If so, give details.  Yes. I was named, in my capacity as an Administrative Law Judge, in an action in York County (C/A No. 97-CP-46-1679).  This action sought injunctive relief to compel a stay of a contested case pending before me.  The Administrative Law Judge Division was also named a party.  We were dismissed from the action.  The remaining parties reached an agreement.


I was named, in my capacity as a Circuit Court Judge, in an action filed in bankruptcy court by Ruben Dwayne Taylor, Case No. 05-05299B.  The action sought to include any judgment issued by me in circuit court against the pro se plaintiff in the bankruptcy court.  The action was dismissed as to all of the judges in the lawsuit on June 29, 2005.


As a result of the SLED background investigation conducted in conjunction with this application, I learned I was named in a lawsuit filed by Ruben DeWayne Taylor in federal district court in April 2005.  The lawsuit listed a number of judges and attorneys.  According to the Docket Report summary from the district court, the summons and complaint were not served pursuant to an order by Federal Magistrate Judge Joseph McCrorey.  The complaint was subsequently dismissed.  I had no knowledge of this lawsuit until the SLED report was completed and since I was not served I have no knowledge of the contents of the lawsuit.  I did notice, however, that this lawsuit preceded the one filed by Mr. Taylor in federal bankruptcy court in September 2005.

AMENDED:  Yes.  I was named, in my capacity as an Administrative Law Judge, in an action in York County (C/A No. 97-CP-46-1679).  This action sought injunctive relief to compel a stay of a contested case pending before me.  The Administrative Law Judge Division was also named a party.  We were dismissed from the action.  The remaining parties reached an agreement.


I was named, in my capacity as a Circuit Court Judge, in an action filed in bankruptcy court by Ruben Dwayne Taylor, Case No. 05-05299B.  The action sought to include any judgment issued by me in circuit court against the pro se plaintiff in the bankruptcy court.  The action was dismissed as to all of the judges in the lawsuit on June 29, 2005.  This matter was appealed by Mr. Taylor in September 2005 to federal district court (Docket No. 3:05-cv-02805-CMC).  I learned about the appeal during a SLED background investigation conducted in the fall of 2007.  The appeal was dismissed in January 2006.


As a result of the SLED background investigation conducted in conjunction with this application (2008), I learned I was named in another lawsuit filed by Ruben DeWayne Taylor in federal district court on November 3, 2003 (Docket No. 3:03-cv-03469-CMC).  The summons and complaint were never served and the case was subsequently dismissed in April 2005.  I had no knowledge of the lawsuit until the SLED report was completed.  I was never served and have no knowledge of the allegations in the complaint.


In addition, I learned after the 2007 SLED background check that I was named in another lawsuit filed by Ruben DeWayne Taylor in federal district court in April 2005 (Docket No. 3:05-cv-01113-CMC).  This lawsuit listed some of the same parties from the bankruptcy case and added several judges.  According to the Docket Report summary from the district court, the summons and complaint were not served pursuant to an order by Federal Magistrate Judge Joseph McCrorey.  The complaint was subsequently dismissed in May 2005  I had no knowledge of this lawsuit until the SLED report was completed and since I was not served I have no knowledge of the contents of the lawsuit.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  Not applicable.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  Before Senator Knotts became a member of the Commission, I sent a letter announcing my candidacy.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
American Bar Association (1985-90);


(b)
South Carolina Bar Association;


(c)
South Carolina Women Lawyers Association;


(d)
Richland County Bar Association;


(e)
Young Lawyers Division representative to the Committee on Continuing 
Legal Education (July 1987-June 1988);


(f)
Associate Commissioner, Board of Grievances and Discipline (1987-
1989);

(g)
National Conference of State Trial Judges (2007).

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Columbia Chapter of The Links, Inc. (1987 - present);




President 1994-98;




Vice President 1993-94;




Corresponding Secretary 1990-93;


(b)
Columbia Chapter, Jack and Jill of America, Inc. (1992 - present);




Parliamentarian 1995-97, 2001-2007;


(c)
St. Peter's Catholic School Board (1993-97);




Chairperson 1995-96;


(d)
St. Peter’s Catholic Church Parish Pastoral Council (1998-2001);


(e)
Honored by the S.C. Chapter of the National Association of Bench and 
Bar Spouses in April 1999;

(f)
Leadership South Carolina, Class of 1999.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  There is no additional information at this time.  

49.
References: 


(a)
James Bennett



Executive Vice President



First Citizens Bank & Trust



1230 Main Street



Columbia, South Carolina 29201



(803) 931-8549


(b)
Nancy M. Pearson



261 Broadway, 10F



New York, New York 10007



(212) 254-6716


(c)
Michelle M. Hurley



1 Eastbourne Court



Columbia, South Carolina 29223



(803) 865-2592


(d)
Ronald J. Anderson



PO Box 1250



Elgin, South Carolina 29045



(803) 438-5246


(e)
Janet Mason, Ed.D.



Post Office Box1222



Winnsboro, South Carolina 29180



(803) 482-6897

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/Alison Renee Lee

Date:  March 3, 2008


The Judicial Merit Selection Committee has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria which have included a survey of the bench and bar, a study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name might appear, a study of previous screenings, a check for any economic conflicts of interest.


We have no affidavits filed in opposition for your candidacy nor do we have anyone here to testify.


JUDGE LEE:  That's a relief.


REP. DELLENEY:  Do you have a brief opening statement you would like to make at this time?


JUDGE LEE:  I do not have an opening statement.  I would like to thank the commission for their work.  And the staff, thank them for all the courtesies they have extended to me, the assistance that they provided to me.


COURT REPORTER:  Speak up a little bit.


JUDGE LEE:  I'm sorry, I'll do my best.


REP. DELLENEY:  At this time, if you would, answer any questions our able counsel may have.


MS. SHULER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  I would note for the record that Patrick Dennis was the screening attorney and he needs to be on the house floor, so I'm asking the screening questions today.


Judge Lee provided a sworn statement of details answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with the statement.  With the commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.


REP. DELLENEY:  Without objection.

JUDICIAL MERIT SELECTION COMMISSION

Amended Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidate)

Full Name:


Alison Renee Lee

Business Address:

Post Office Box 192





1701 Main Street, Suite 324





Columbia, South Carolina 29202

Business Telephone:
803 576-1765

1.
Do you plan to serve your full term if elected? Yes.

2.
If elected, do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


I do not discuss any cases which have been assigned, are pending or closed with any of the parties, their attorneys or representatives.  If a question arises, my administrative assistant or law clerk requests that the matter be addressed in writing copied to all parties or a conference call is scheduled to discuss the matter with all parties or their representatives.  For simple clerical questions regarding a case or its status, my assistant or law clerk will answer them or refer the call to the Clerk of Court.


There are situations in which ex parte communications are allowed.  These include administrative matters in which substantive matters are not discussed, situations in which the other party is not placed at a disadvantage, and matters allowed by the Rules of Civil Procedure (such as temporary restraining orders).

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


Mere affiliation with any of these classes of lawyers would not require recusal.  If faced with a situation in which my impartiality could reasonably be questioned, I would recuse myself.  Certainly if I thought my friendship with one of these lawyers would interfere with my impartiality or cause me to hesitate because of the friendship, recusal would be appropriate and required.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Under the canons of judicial conduct, a judge should avoid the appearance of impropriety and bias.  Having disclosed information that could reflect on that impartiality, if one of the parties did not waive the potential conflict, I would have to recuse myself even if I felt I could be impartial.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I have accepted lodging from lawyer associations (e.g. Trial Lawyers or Defense Lawyers) when invitations to attend meeting have been extended to all judges.  My policy is to accept invitations equally from both plaintiffs’ and defense organizations.  I have also accepted a meal from an organized group of lawyers (e.g. Richland County Bar) when all judges in the circuit or state have been invited. I do not accept any other offers of gifts or hospitality including food, beverage, lodging, etc. or gifts from lawyers who appear before me.  I will accept a meal, transportation or lodging in connection with expenses incurred if invited to speak to a group out of town and the time of the engagement requires it.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


If I had actual knowledge of any misconduct, I would first discuss it with the person and inform him/her of my duty to report the conduct to the appropriate authority.  If the misconduct is reported to me, then I would try to ascertain the circumstances and discuss the fact that it was reported to me as potential misconduct.  If the explanation reveals that there is misconduct or the possibility of misconduct, then I would be required to report it to the appropriate authority.

9.
Are you affiliated with any political parties, boards or commissions that need to be evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?


I would read the Transcript of Record, the briefs filed by counsel, any bench memoranda, and the pertinent cases on the issues raised.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


Judges should not initiate public policy or engage is activism infringing on other political branches’ authority.  The Supreme Court certainly sets the standard for interpretation of the law.  To the extent the courts are required to determine the constitutionality of actions by the executive and legislative branches, there are certain standards that require the courts to give deference in favor of constitutionality.  The executive and legislative branches set policy.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system?


I will speak at CLE’s and at meetings or conferences on topics relating to law of which I have knowledge.  I also speak at schools or before groups of children to encourage them to study, set goals, and to work hard to achieve them and succeed.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?


Yes.  I restrict any speaking engagements during the months of travel so that I spend as much free time as possible with my family.  Weekends are reserved exclusively for family.  Additionally, since the canons of judicial conduct apply at all times, I remind my children that certain restrictions on activities may be necessary to avoid future problems.  I try to use these occasions as teaching moments.  My children are now older and since I have been a circuit court judge for nine years, they have adapted very well.


Service on the Court of Appeals requires less travel and would not impact family relationships as much as the circuit bench.

Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  No.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?


a)
The use and value of historical evidence in practical application of the Constitution:


b)
The use and value of an agency’s interpretation of the Constitution:


c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:


The cardinal rule of construction is that the words should be given their plain meaning.  If the plain meaning reveals ambiguity then the constitution or statute must be interpreted.  Documents produced contemporaneously to the Constitution would have the greatest weight because these documents would provide the arguments and discussions relating to enactment of the contested provision.  Secondary to review of this material, historical evidence of the practical application must be considered to illustrate the context in which these provisions have been used or applied.  Finally, an agency’s interpretation of the provisions must be given deference but may not be controlling in light of other more persuasive evidence.

Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?


The power of the General Assembly is plenary in nature.  The State Constitution limits the power of the General Assembly.  Stated differently, the General Assembly may act through its plenary powers to any extent not expressly or impliedly prohibited by the State Constitution.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


The grants of authority to local government are derived from the state level.  The General Assembly provides for a statewide framework for local governments, but may not enact legislation special to only one or a few.  The counties and local governments have power within that framework to enact statutes affecting local government.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?


A judge should act fairly and impartially and should strive to conduct himself/herself in a manner that bestows confidence in the legal system.  Both personally and professionally, the judge should act in a manner that would not violate the law or call into question the judge’s ability to act fairly and impartially.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


The Canon on Judicial Conduct apply at all times – 24 hours, 7 days a week, whether performing judicial functions or not.

25.
Would there be a role for sternness or anger in meetings with attorneys?


Judges should not display emotions that question professionalism.  It is inappropriate for judges to display anger to litigants including criminal defendants or to the attorneys.  There are occasions when a judge needs to be stern and to clearly communicate a position or ruling.  This should not be done with anger.  Judges should take caution that comments and actions are not misinterpreted.

AMENDED 26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees? None.


AMENDED:  I spent $10.70 on stationery for resumes.  I don’t have any other expenditures.
27.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  No.

28.
Have you sought or received the pledge of any legislator prior to this date? No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening? No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?


Yes.  Before Senator Knotts became a member of the Commission, I sent a letter to him announcing my candidacy.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Alison Renee Lee

Sworn to before me this 3rd day of March, 2008.

Notary Public for S.C.

My Commission Expires: 10/05/08


MS. SHULER:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.


One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Alison Lee meets the statutory requirements for this position regarding age, residence, and years of practice.


MS. SHULER:


Q.   Judge Lee, you have served since 1999 as a circuit court judge.  Why do you now want to seek the office of appellate court judge?


A.   I started my legal career as a law clerk with the Court of Appeals in Louisiana and then South Carolina.  And I just think it's a natural progression.  I would like to end my career at the Court of Appeals before I'm eligible to retire and to move on to other civic community activities.


I think I'm well suited for the Court of Appeals.  I think my temperament is such that I would be qualified to do that.  And I know there's been some criticism in the past about the timeliness in which I prepare orders.  I think the Court of Appeals would certainly allow me additional time to be able to draft orders and take my time and more adequately address the issues that are raised before me.  I would like that opportunity.


Q.   And while you just alluded to this in your answer, can you explain to the commission how you feel your legal and professional experience thus far would assist you as an appellate court judge?


A.   As I stated, I started at the Court of Appeals, that was my first opportunity to see the workings on the court.  I then went on and went into private practice and practiced in a variety of areas before I went back to state service as a legislative counsel.  I drafted bills.  I have a little bit of an idea, hopefully, what the legislative intent is on some of those.


And then with my work in administrative law judge division, there have been a variety of areas working in the certificate of need and the tax areas, just administrative level hearings, that I think has given me the opportunity to see what happens at the agency level to be able to understand those so that when those issues come before me, I will be able to address those, as well.


And then, of course, my nine years on the circuit court has allowed me to see some additional areas, as well.  I had the opportunity to preside over not only trials, both criminal and civil, but also appeals from magistrate's court and municipal court. I've had the invitation to be able to sit with the Court of Appeals and the Supreme Court.  So I've seen their workings, not only as a participant on the court and had the opportunity to observe the collegiality, their thought processes in determining how they wish to make rulings.  And I think all of that has prepared me for what I would like to be, which is on the Court of Appeals.


Q.   Are there any areas that you feel you would need to additionally prepare for on the Court of Appeals, and if so, how would you go about that additional preparation?


A.   Of course, I have hot handled any family court matters other than a couple when I was in private practice.  I think the majority of the family court cases are decided on a case-by-case basis.  You have to look at the equities in these particular circumstances. And I think I would need to spend a little bit more time being a little more familiar with that body of law.


But I think that through reading advance sheets, through reading the briefs, reading case law. I know that the court administration prepares a book for family court judges just as they do for circuit court judges that provides them some information that would be helpful to them.  And I would certainly plan to study that information, as well.


Q.   Okay.  Judge Lee, although you address this in your sworn affidavit, could you tell the members of the commission what you think is the appropriate demeanor for a judge?


A.   I think a judge should always be courteous and pleasant and, I think, diligent in the work that they perform.  That they should listen carefully to all the issues that are presented.  There certainly should not be bias in any of their rulings and the way in which they conduct court.  And I think that's very important because oftentimes we're the first and last place for individuals to come for justice, and we want to make sure that the judge they are before is impartial and is diligent in his work.


Q.   You initially addressed this in the first question, but your bench and bar surveys, Judge Lee, have raised issues concerning timeliness with completing orders, and that issue has also been brought up again in this screening.  What steps would you -- have you taken to address this issue and what measure of success do you feel you have obtained with those steps?


A.   I think I've been successful with that, although there are a few matters that I still may have under advisement.  All those older matters, I think I've addressed and taken care of.  The important thing for me is to be able to go through and try to pinpoint what the issues are.  I do my research on the issue.  I do use my law clerk quite a bit in assisting me with the research of those issues.


I've tried not to be a perfectionist in making sure that every word is exactly correct.  I don't think that I have that luxury any further.  But I think over the past several years and hopefully the number of people who have made those complaints have reduced over the years.


But there are certain issues, however, that I think do require a little bit more study and concentration.  I try to do that in a timely manner and with my law clerk assisting in preparing the research and maybe doing a first draft.  It helps me to be able to address those issues a little faster.  And I try to look for law clerks who have a writing style that's similar to my own so that we can be able to get those orders out in a faster pace.


Q.   Thank you, Judge Lee.  I have some housekeeping issues to cover with you.


Have you sought or received the pledge of any legislator prior to this day?


A.   No, I have not.


Q.   Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of the screening?


A.   No, I have not.


Q.   Have you asked any person to contact the members of the general assembly on your behalf?


A.   No.  I have talked to a number of individuals who are not the legislature about my candidacy.  I have been -- particularly lawyer groups, I have made it very clear to them that they should not contact any member of the General Assembly.  And most of those organizations are aware of the rules and restrictions and know that they are not to make any contact and certainly not to seek a pledge or any conditional pledge on my behalf.


Q.   Have you contacted any members of the commission?


A.   Other than Senator Knotts before he became a member of the commission, I think I sent him some literature.  But I have not made any other contact other than pleasantries with the commission members at those various receptions.


Q.   Do you understand that you're prohibited from seeking a pledge or commitment until 48 hours after the formal release of the commission's report?


A.   Yes, ma'am.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   Yes.  And I have a copy with me so that I can review them again before that time comes.


Q.   And as a followup, are you aware of the penalties for violating the pledging rules, that it is a misdemeanor and upon conviction, a violator must be fined not more than $1,000 or imprisonment for not more than 90 days?


A.   I'm aware of that.  I wouldn't think that is something a sitting judge would certainly want to face.


MS. SHULER:  I would note that the Midlands Citizens Committee concluded Judge Lee is a most eminently qualified and highly regarded candidate and would most ably serve on the Court of Appeals.


Mr. Chairman, without objection, I would ask that the Midlands Citizen Committee Report be entered into the record.


REP. DELLENEY:  That will be done at this point in the transcript.


MS. SHULER:  I would also just note for the record any concerns raised in the investigation regarding the candidate are incorporated into the questioning of Judge Lee today.


Mr. Chairman, I have no questions for Judge Lee.


REP. DELLENEY:  Thank you.


Any member of the commission have any questions?


Senator Ford.


SEN. FORD:


Q.   Yes.  Judge Lee, do you have any cases -- have you had any reverses done by the Court of Appeals as a trial judge?


A.   I have been reversed by the Court of Appeals, and I think I've been reversed by the Supreme Court at least one or twice.


Q.   Twice with the appellate court?


A.   I don't know the number, but I'm sure I have been reversed on a couple of occasions.  I think one case involved Mr. Fletcher.


Q.   You won that one.


A.   They reversed me on that one.


Q.   Okay.


A.   It's been a long time ago.


REP. F. SMITH:  She kills me on all the rest of them now, so ...


BY SEN. FORD:


Q.   As a minority judge, how do you see your role compared with -- I mean in relationship with the Court of Appeals and the circuit court, where you've got a chance to come into contact with more families, individuals who you could help more, compared with just sitting down writing stuff all day?


A.   I think that's a balancing act.  Throughout the nine years I've been on circuit court, there have been many occasions where there have been really heart wrenching stories and events.  I think I've handled those fairly well.  I try to be sensitive to all the issues that are raised, particularly in criminal cases where the victim or a defendant, in civil cases, you know, no matter what condition they be, I have enjoyed that, but I think my talents are suited for the Court of Appeals.


I think that I can still do good on the Court of Appeals in that regard, but I understand that at the circuit court level, you are often either first or last.  There are individuals who do appeal, and I think part of the appeals process is learning and teaching others, judges and litigants and attorneys, about those issues.  And hopefully, I'll be able to do that.


Q.   Okay.  In South Carolina, we got a major shortage of judges, especially in the circuit court area.  And Senator Knotts is probably going to ask you this, also.  We got almost 115,000 cases on backlog, and in that area, in the circuit court area, we need great judges like yourself.  And even with the backlog, it's a major problem because of the fact that, you know, they just -- the work is so much, and I know that it's a lot -- it's a lot to be asking a person about all this stuff, especially all these cases, backlogs.


But the role of a circuit court judge compared with appellate court judges, which one do you see -- which one do you think is more helpful to the legal process, the judiciary process?


A.   I think they both are.  I think while the volume of cases may be greater on the circuit court level, the appellate court is still extremely important because of the fact that there are only a few cases that are appealed, they are generally very serious issues.  There's still the opportunity to preserve rights and to seek justice on the appellate court level.  So I think that they're equally important.


Now, I understand there's a greater volume on circuit court.  On circuit court, the jury plays a greater role than the judge does, in circuit court, because the jury is actually the fact finder.  The jury is making the decisions as to who prevails and who does not prevail, whether or not the state has been able to meet the requirement or if it's proven beyond a reasonable doubt that someone is guilty of a crime.


I think the role is a little different on the circuit court than it is on the Court of Appeals.  The Court of Appeals reviews matters of law.  It's not allowed to review factual issues, except in certain cases in which they have the opportunity -- except to review maybe the facts in accordance -- and review the evidence in accordance with their view of the decision or what the facts show.  But I think the roles are different and they are equally important.


And I appreciate your kind words about my abilities on the circuit court, but I think that there are a number of individuals who would like the opportunity to serve on the circuit court and are able to serve on the circuit court.  I think all of our circuit court judges are very diligent and hardworking and have that desire to truly seek justice and be able to serve the communities.  And I'd just like the opportunity to move on.


Q.   What kind of backlog -- what kind of backlog is there on the circuit court level -- I mean appellate court level, if any?


A.   I'm not exactly sure what kind of a backlog they have.  I know that their caseload is moving more towards the criminal area and less towards other areas. They're still having to review the family decisions, family court decisions, but I think that they are seeing less of those, and more particularly in the criminal area.


Of course, now the appeals from workers' comp will be coming up in the administrative law judge division, which they're skipping over the circuit court on that matter.  So I think they are getting a wider variety primarily in their criminal case loads.


Q.   Okay.  Mr. Chairman, one final question.


The new additional role for appellate court judge -- the new additional role for appellate court judge, basically by the chief justice and the legislature, do you see that as giving them something to do, since a lot of people feel you're not needed -- wait, wait.  Do you see those additional roles in giving them something to do to pass the time away or -- I'm not saying you're not needed.  I know we need you as a circuit court, but do you see the role of appellate court judges is something that we need in South Carolina because it's going to wind up with the Supreme Court anyway?  Give me your explanation of that.


REP. F. SMITH:  Not necessarily.


SEN. FORD:  I know, but you're not being screened either.


JUDGE LEE:  I think the Supreme Court is now the court that makes the decision as to whether or not there's going to be review beyond the Court of Appeals. Basically with the exception of six different areas, the Court of Appeals is your final appellate court. And the Supreme Court will only take certain cases for because of the original jurisdiction.


Q.   What percentage of the cases -- what percentage of the decision made by the appellate court -- appellate court wind up with the Supreme Court, do you know?


A.   That, I don't know.


Q.   It's not high?


A.   I don't have any numbers on that.  I haven't looked at that particular ...


SEN. FORD:  Thank you.


REP. DELLENEY:  Thank you, Senator Ford.


Senator Knotts.


SEN. KNOTTS:  Thank you, Senator.


SEN. KNOTTS:


Q.   Judge, what's your typical workweek?  When does it start, Monday through Friday, when does it end, in the case of the usual?


A.   It varies from week to week depending on what the roster is.  Generally, Monday morning, if I'm not qualifying the jury, court does not typically start before 11:00 or 12:00, and that is because the jury comes in at 9:30 to be qualified.  By the time the judge qualifies them and the cases are ready to try or ready for a jury panel to come up, it's generally about 11:00, sometimes even later.


If I know the case has been -- the chief administrative judge for the circuit will tell me what case I will be trying.  If there are any pretrial matters, I'll try to take those up.  But generally the attorneys are in jury qualification looking at the jury, so a lot of times we cannot make that work on Monday before 11:00 or 12:00.


The rest of the week, as one case concludes, I start another trial after that until we get through the roster.  There's often been criticism about the judges not being available on Fridays.  I can tell you that when the judges travel, generally court will break down about 12:00 so that the judges -- 12:00 or 1:00 so that the judges can return to their home circuit.


If I'm here in Columbia holding court, we may finish our trial, the jury may be deliberating on Friday, Friday morning, but I'm generally in the office well into Friday afternoon.  There have been many times I have not left my office before 5:30, 6:00 on Friday.


During the week, I'm there typically up to 6:00, even if I finish court.  If the jury has been dismissed for the day at 5:00, I come back to my office to do some work or prepare for the next day.  See what's going on.


That's not every week.  If there are not enough cases to last for the entire week, then I've got those matters under advisement that I need to work on, so I do spend my time in my office doing the research and trying to write the orders.  As a matter of fact, I have orders sitting on my desk waiting for me to sign this week.


Q.   When you're in these circuits that's got -- all circuits have a backlog, right?


A.   That, I cannot speak to a hundred percent. It depends.  In the civil cases, it is a year from the time that the case is filed before it comes to trial. In Richland County, the cases on the roster this week were filed March of 2007.  So we are basically caught up with that year requirement.


With criminal cases, there is more of a backlog.  And I know the prisons are -- the counties are crying about needing people to come in to hear cases.  As you well know, that's controlled by the solicitor's office.  Last week I did criminal cases.  I had a roster of about five or six trials, most of those individuals ended up pleading guilty.  I did handle motions when those fell through, and I had pleas to come forward, as well.  So we tried to keep things going on and try to make sure that court is always prepared.


In criminal cases, I try to make sure that they have a group of individuals who are -- if they are going to plead guilty, they have done their paperwork. So that when I come on the bench, we can get a good amount of time and work done so instead of coming -- going back and forth, in and out of court.  And so we may not start until a little bit later to give them an opportunity to discuss the matters with all of the attorneys and the defendants and get that paperwork done so that we can start.


Q.   Do you have any health reason as to why you would not be able to hold court during the normal hours, and if so, has that been corrected?


A.   There were a couple of occasions in which I did have some health issues.  I was not able to hold court, and it was a sudden matter.  And I guess in hindsight, I realize that perhaps I didn't provide enough information to allow them to be able to get somebody else in to conduct court for those days.  But I have -- I have been in court.  I have not had any health issues for the past several years.  And I think any of those issues have been resolved.


And I understand -- and I am very mindful of the fact that when I'm sick, court breaks down and nobody gets any work done.  And that is not a help to the problems that we have in the judicial system with respect to the case load.  And I'm also mindful of the fact that we generally don't get sick leave either. While we can take time off if we are ill, I've tried not to do that unless it was some situation which I just knew that I could not go to court because either I wouldn't be focused or wouldn't be concentrating or I'd be spreading my germs around to everybody needlessly. So those have been minimal.


SEN. KNOTTS:  Thank you.


REP. F. SMITH:  Mr. Chairman.


REP. DELLENEY:  Representative Smith.


REP. F. SMITH:


Q.   Now, as I understand it, you started out clerking for Judge Goolsby?


A.   I did.  I clerked for a judge in Louisiana on the Court of Appeals there, and then I moved to South Carolina and clerked for Judge Goolsby on the Court of Appeals for a year.


Q.   And I might add that Judge Goolsby has the highest regard and respect for you.


A.   Thank you.  He was a wonderful mentor, and he taught me an awful lot.  And I learned a lot of lessons.  And I think he is partially responsible for the perfectionist because we used to sit down and discuss down to the word whether it was the correct word, what we were conveying to others and trying really -- very hard to make sure that what was written was understood and was the appropriate use of the terms and words for the opinion.


REP. F. SMITH:  Thank you, Judge Lee.


SEN. FORD:  One final question.


REP. DELLENEY:  Senator Ford.


SEN. FORD:


Q.   Judge, we've got a committee Senator Knotts sit on and myself, looking at the dockets and so many pending cases.  Who do you think should set the dockets, judges or solicitors?


A.   I'm aware of both pros and cons of both of them.  Of course, under our --


Q.   Would it move faster if judges do it?


A.   In some ways it might, in some ways it might not.  I think the solicitors are best able to determine when that case is ready because they have the contact with the police officers and they're focused on the evidence that has to be presented.  They have the higher burden of proof.  So I think it's their responsibility, and I think our constitutional laws require that it's the solicitor's office that will call the docket.


Q.   But it's a lot also -- we have discovered that a lot of the solicitors have a close relationship with lawyers in that particular circuit and a lot of cases don't move because of that.  Okay.  Let's say a judge come to town and, you know, you say you don't start until 11:00 on Monday.  If you was controlling the docket, wouldn't it start much earlier?


A.   Not if there's a jury involved.  The reason, and I learned this very much when I got on the circuit court, the reason court doesn't move on Monday morning is because of the jury.  Because you are calling a jury in.  No cases can be tried until the jury has been qualified.  And once they're qualified, then you do go about the process of selecting a jury.


In some circuits, they'll select all the juries for the week.  They'll select juries for four or five cases in some circuits, so you select them one at a time until you bring the juries back as you need them.


And, you know, which way is best, it varies depending on what the caseload is in that particular circuit and the workload and how often that circuit gets court.  There are certain counties that only have court seven or eight times a year.  There's Richland County that's got two or three or four courts going every week.  So there's a coordinating issue.


REP. DELLENEY:  Senator Knotts.


SEN. KNOTTS:


Q.   Judge Lee, do you -- a follow-up question to Senator Ford.  Do you believe that when a warrant is signed on a person, that he has a right to an expeditious trial?


A.   Yes, sir.


Q.   Do you believe that whenever he's charged, that he should be able to be tried as quickly as possible to decide his guilt or innocence?


A.   I think he or she is, and I think that most individuals would want that.  I do understand, however, that that's contingent upon a lot of different things. That's contingent upon how much evidence is present at the time, and that's something I would certainly not know.  Whether or not there still needs to be testing done through SLED or other chemical analyses or other laboratory work that has to be done, that you're waiting on reports.  I'm also mindful of the fact that sometime there are individuals who may not wish to proceed as quickly because of it's a high profile case. They want the feelings in the community to die down a little bit before they come up to trial because they're concerned about the media publicity or whether or not they don't get a fair trial and whether or not it should be moved to a different county.


So I think that there are a lot of variables that go into that, but I think as a general rule with the constitutional right to a speedy trial or to a prompt and quick trial and also a fair trial.


REP. F. SMITH:  Can I just make this comment? If you move down the road for a speedy trial, like the senators are talking about, and you got a murderer out there who puts the girl inside a hole, holds her there, she dies and because the solicitor or the judge didn't call the trial based on the speedy trial act, you as a judge have got to dismiss it, and how is that going to help society?


So there's a tradeoff on doing a speedy trial, at the same time the public is going to be up in arms if you let a murderer go because he didn't fit some time frame.


SEN. FORD:  What we are trying to do is close the gap between judges leaving -- not this judge, but the judges leaving Thursday afternoon --


REP. F. SMITH:  I understand.


SEN. FORD:  -- and don't come back till Monday.


REP. F. SMITH:  Okay.


SEN. FORD:  Unless they get there Monday sometime and don't start --


REP. F. SMITH:  That's legitimate.  I'm saying everything you all are saying is legitimate. That's a legitimate point, but I'm just saying on some of the speedy trial stuff, you have to kind of balance where you want to go with it.


SEN. FORD:  But we've got to clear out. You've got how many -- 115,000 cases sitting there.


REP. F. SMITH:  Can I just say this?  This is not the judge.  She doesn't set policy, that would be the chief justice.  But if you've got all these people committing crimes like today, they're going to sit on the docket for a while and you're going to have an overcrowded docket, and nothing we do as a legislature or the solicitor -- I mean, I see them on the news every night and you can go in just about every county on Monday morning and the courtroom is full of people who are waiting for disposition.


Now, if we try every case -- say if you tried every case, you're still going to have a big backlog because that's going to shut the court down for people who might want to plead guilty.  So the question is, how do you -- you can have plea judges on the one end and trial judges on another end to help move your docket.


JUDGE LEE:  And I know there's been several steps about docket management.  I know that at least in Richland County, we have a plea judge and we have a trial judge.  And if the trials break down, then that person goes to be with the plea judge.  I think that there -- we're doing what we can.  I think there's also -- you can have all the judges you want, but if you don't have the personnel on the other side -- oftentimes, I've been waiting to do pleas because I've got a public defender who is in another courtroom who is taking up another matter before another judge and they have to shuffle back and forth between the courtrooms. BY SEN. KNOTTS:


Q.   Just going back to my original question.


A.   Yes, sir.


Q.   If a defendant has had a warrant signed for him, he's been through the process and he's had a preliminary hearing or either waived it and he has been indicted and he asks for a speedy trial, do you believe that he's entitled to it?


A.   Yes, sir, I do.


REP. DELLENEY:  Any further questions?


Thank you, Judge Lee.  We appreciate you being here with us today, and this concludes this portion of your screening process, which you have been through this many times.  And you're aware and you know that we would reconvene a public hearing and call you back and ask more questions if you want to, but that's not very likely.


I remind you about the 48-hour rule.  I also remind you if anyone inquires about whether they can advocate for you before the expiration of that 48-hour rule, I would ask you to remind them about the 48-hour rule, also.  Thank you for offering to serve and for your continued service.  We hope you have a safe trip.


JUDGE LEE:  Thank you.  And thank you all very much for the opportunity to appear and speak, and I hope I've answered all of your questions.  I look forward to seeing you all again.  Thank you.  Thank you.


REP. DELLENEY:  All right.  At this time counsel advises me we need to -- never mind.


(Judge Lee exits the room.)


(Off the record.)


REP. DELLENEY:  Representative Smith moves we go into executive.  All in favor, aye.


(Members respond.)


(The Members went into Executive Session at 12:51 p.m.)


           * * * * * * *


(The Members came out of Executive Session at 1:07 p.m.)


REP. DELLENEY:  The veil is lifted.


Does anybody vote not to qualify any of these three judges that we have --


REP. F. SMITH:  Mr. Chairman, I move that they all be qualified and nominated.


REP. DELLENEY:  All right.  Everybody in favor?


SEN. KNOTTS:  Second.


REP. DELLENEY:  All in favor for qualified and nominated consent?


(Members respond.)


REP. DELLENEY:  All right.  They're all qualified and nominated.


MS. MCLESTER:  Do you have a form for that?


MS. SHULER:  I do not for that.  We'll bring it in later.


Can I just say are you voting the proxies, as well?


REP. DELLENEY:  I don't have a proxy to vote.


MR. SELLERS:  I do.  I voted it.


MS. SHULER:  So that's eight all qualified and nominated.


The vote is nine.  We're voting Freeman, nine.


(Judge Anderson enters the room.)


REP. DELLENEY:  Okay.  The veil is lifted.


Okay.  Next we have the Court of Appeals, seat number 9.  The first candidate we have is the Honorable Ralph King "Tripp" Anderson, III, who is a very distinguished administrative law judge and seeks a position on the Court of Appeals, seat number 9.


If you would at this time raise your right hand to be administered the oath.


Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?


JUDGE ANDERSON:  I do.


REP. DELLENEY:  Have you had an opportunity to review your personal data questionnaire?


JUDGE ANDERSON:  Yes, sir.


REP. DELLENEY:  And does anything on it need to be changed?


JUDGE ANDERSON:  No, sir.


REP. DELLENEY:  Do you have any objection to my making that a part of the record of your sworn testimony?


JUDGE ANDERSON:  No, sir.


REP. DELLENEY:  It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Court of Appeals, Seat 9


NAME:


Mr. Ralph K. “Tripp” Anderson, III


BUSINESS ADDRESS: 
1205 Pendleton St., Ste. 224






Columbia, SC 29201


TELEPHONE NUMBER:
(office): (803) 734-0550

2.
Date of Birth: 1959


Place of Birth: Florence, S.C.

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Married on October 2, 1999 to Linda Corley Anderson.  Divorced on February 19, 1998. Moving party - Ralph K. Anderson, III (legal separation); Janet Anderson (divorce), Richland County Family Court, Grounds - one year separation. No children.

6.
Have you served in the military?  No. 

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Francis Marion University - August 1977 to August 1980. 



Bachelor of Science


University of South Carolina - August 1981 to May 1984.



Juris Doctor

8.
List the states in which you have been admitted to practice law and the year of each admission.  Are you a member in good standing in the states in which you are admitted?  Has there ever been a time in which you were not a member in good standing?  List the date(s) and reason(s) why you were not considered a member in good standing.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina Bar - November 1984.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Francis Marion University



(a)
Alpha Tau Omega - Vice President; Thomas Arkle Clark Award 


recipient; Social Projects Chairman (2 years).



(b)
Phi Kappa Phi



(c)
Francis Marion Student Marshall



(d)
Delegate representing Francis Marion at the Citadel National Student 

Conference and Greater Issues Series 


U.S.C. Law School - Chairman of the Student Bar Association Curriculum Committee

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 

Since being elected an Administrative Law Judge, I have focused my continuing legal education on administrative law, procedure and evidence.  I have also taken courses to maintain my understanding of the developing issues in criminal law. For instance, I have attended the following courses:

2007/2008

(a)
2007 SCAARLA Conference – September 21, 2007;

(b)
Southeastern Health Planning – October 9, 2007;

(c)
Ethics – October 31, 2007;

(d)
Ethics for Government Lawyers – November 9, 2007;

2006/2007

(e)
SCAARLA: Administrative Law Practice - September 22, 2006;

(f)
South Carolina Tort Law Update - October 27, 2006;

(g)
Ethics for Government Lawyer – November 3, 2006;

2005

(h)
Preparing Communities for Public Health Emergencies – March 18, 2005;

(i)
SCAARLA: Administrative Law - September 23, 2005; 

(j)
Same Game, New Rules: Ethics 2000 - November 15, 2005;

2004

(k)
SCAARLA: Administrative Law - October 1, 2004;

(l)
14TH Annual Criminal Practice in South Carolina - November 19, 2004;

2003

(m)
The CON Contested Case - May 2, 2003;

(n)
Finding Answers in the Administrative Law Jungle, Issues in Administrative Law - September 9, 2003;

(o)
Court Enforced Secrecy - October 24, 2003;

(p)
Ethics for Government Lawyers - November 7, 2003.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


(a)
Southeastern Health Planning – October 9, 2007 – Panel discussion concerning judicial review of health care decisions;


(b)
S.C. CLE - Does a Difference Make a Difference? – Panel discussion concerning diversity in the law;


(c)
SCAARLA - Lectured on S.C. Const., Art. I, Section 22;


(d)
Bridge the Gap - Lectured on Administrative Law;


(e)
Supreme Court Staff - Lectured on the Ethics Act; 


(f)
S.C. CLE - "Ethics Act" - Lectured on the Ethics Act;


(g)
S.C. CLE - "Hiring and Firing" - Lectured on employment law.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


(a)
"A Survey on Attributes Considered Important for Presidential Candidates," Carolina Undergraduate Sociology Symposium, April 17, 1980;


(b)
“An Overview of Practice and Procedure Before the Administrative Law Judge Division,” South Carolina Trial Lawyer, Summer 1996.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


(a)
South Carolina Bar - November 1984


(b)
U.S. District Court for S.C. - February 1985


(c)
U.S. Fourth Circuit Court of Appeals - March 1985

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


(d)
If you are a candidate for Administrative Law Judge, please provide a brief written description of your experience before an Administrative Law Judge, including any issues discussed and the frequency of your appearances before the Administrative Law Judge Division.


I began my legal career at the South Carolina Attorney General’s Office.  During my career at the AG’s office I prosecuted numerous criminal cases of all types and handled a wide variety of civil litigation.  My duties included:


(a)
Statewide criminal prosecutor 


(b)
Assisted in the implementation of the Statewide Grand Jury


(c)
Extradition hearing officer on behalf of the Governor of South Carolina


(d)
Counsel to the State Ethics Commission


(e)
Represented the State in a variety of civil litigation matters


(f)
Represented the State in post conviction relief matters


(g)
Committee Attorney for the State Employee Grievance Committee


(h)
Prosecutor for the Engineering and Land Surveyor's Board

I also prosecuted Medical Board cases, wrote Attorney General Opinions and handled Criminal Appeals.  On May 25, 1994, I was elected to Administrative Law Judge Seat No. 6 and re‑elected in 1996, 2001 and 2006. Administrative Law Judges hear appellate, injunctive and trial cases in a broad range of administrative matters involving governmental agencies and private parties as more fully explained below. 

15.
What is your rating in Martindale-Hubbell?  AV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Infrequently;


(b)
state: 

At least, 20 or more times a year.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil: 

75%;


(b)
criminal: 
25%;


(c)
domestic: 
0%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

25%;


(b)
non-jury: 
75%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
State v. Dwight L. Bennett - This was a felony DUI case in which the victim lost the baby she was carrying and suffered horrible injuries.  Although the defendant was convicted, this case was used as a legislative example as the need to increase the maximum felony DUI punishment;


(b)
Georgia v. Richard Daniel Starrett, aff’d., Richard Daniel Starrett v. William C. Wallace, - Starrett was convicted of several crimes in South Carolina. Afterwards, Georgia sought his extradition in an attempt to convict him under the death penalty. Starrett’s challenge to the Attorney General’s Office authority to hold extradition hearings was denied;


(c)
State v. Michael Goings - Goings was a notorious City of Cayce police officer charged with assault and battery of a high and aggravated nature;


(d)
State v. Herbert Pearson and Terrance Singleton - The Defendants in this case were accomplices in the armed robbery, attempted murder and murder of attendants at a gas station in Sumter, S.C.;


(e)
State v. William Keith Victor - After the Defendant was convicted of murder and kidnapping, he was given the death penalty. His case was later reversed on appeal and the prosecution was assumed by me. The prosecution, under difficult circumstances, resulted in the Defendant’s plea to murder and the aggravating circumstance of kidnapping.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Bergin Moses Mosteller v. James R. Metts, S.C. Supreme Court, Not known when this case was decided;


(b)
Dennis G. Mitchell v. State of S.C., S.C. Supreme Court, Not known when this case was decided;


(c)
Ex Parte, Bobby M. Stichert v. Carroll Heath, S.C. Supreme Court, Decided August 29, 1985 - 286 S.C. 456, 334 S.E. 2d 282; 


(d)
Patrick C. Lynn, et al. v. State of S.C., Supreme Court, Not known when this case was decided;


(e)
Paul David Tasker v. M.L. Brown, Jr., S.C. Supreme Court, Not known when this case was decided.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

I handled several criminal appeals while serving as an Assistant Attorney General.  However, my service with the Attorney General’s Office ended in February 1995 when I began serving as an Administrative Law Judge.  As a result of the passage of time since that date, the briefs and specific case captions are no longer available.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Yes.  I was elected by the General Assembly to serve as an Administrative Law Judge, February 1, 1995 and have been serving continuously since that date.  Administrative Law Judges hear appellate, injunctive and trial cases in a broad range of administrative matters involving governmental agencies and private parties.  The appellate jurisdiction includes appeals involving Medicaid; driver’s license revocations and suspensions; licensing decisions from boards/commissions under the Department of Labor, Licensing and Regulation; Budget and Control Board’s Employee Insurance Program; AFDC benefits; operation of day care facilities and foster home licensing; food stamps; and revocations or suspensions of teachers’ certificates.  The Administrative Law Court also hears appeals from final decisions of the Department of Corrections in “non-collateral” matters, and appeals from final decisions of the South Carolina Department of Probation, Parole and Pardon Services permanently denying parole eligibility.  The contested case litigation includes hearings involving environmental and health permitting; Certificates of Need; State Retirement Systems’ disability determinations; Disadvantaged Business Enterprises; state and county tax matters; alcoholic beverage issues; and wage disputes. 

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a) 
Kerr-McGee Chemical Corporation, et al. v. South Carolina Department of Health and Environmental Control, 99-ALJ-07-0290-CC;


(b) 
McNeil v. South Carolina Department of Corrections, 00-ALJ-04-00336-AP (September 5, 2001) (en banc). Holding reviewed in Sullivan v. South Carolina Dept. of Corrections, 355 S.C. 437, 586 S.E.2d 124 (2003);


(c)
Paris Mountain Utilities, Inc., et al. v. South Carolina Department of Health and Environmental Control, Docket No. 01-ALJ-07-0462-CC;


(d)
Providence Hospital v. South Carolina Department of Health and Environmental Control and Palmetto Richland Memorial Hospital, Docket No. 02-ALJ-07-0155-CC;


(e)
Anonymous Physician v. South Carolina Department of Labor, Licensing and Regulation, State Board of Medical Examiners, Docket No. 05-ALJ-11-0029-IJ.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.  Appointed Assistant Attorney General 1985 to January, 1995.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Yes.  Administrative Law Judge, Seat 3 (February 23, 1994); Fifth Judicial Circuit Court, Seat 3 (May 24, 2000) - Found qualified and nominated but withdrew prior to election; Circuit Court, At-Large Seat 9 (January 16, 2003) - Found qualified but not nominated.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Self-employed Salesman - March 26, 1980 to August 1980;


Florence School District #1 - Summer worker (1973-1975).

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  Not applicable

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No.

AMENDED 34.
Have you ever been sued, either personally or professionally?  No.

AMENDED:  Since filing my application, the Judicial Merit Selection Commission staff informed me that six lawsuits have been filed against me in the past in which I was one of the named parties.  All of these lawsuits presumably derived from decisions I made as an ALJ regarding inmate litigation pursuant to Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000).  When these lawsuits are filed with the Administrative Law Court, the Clerk’s Office simply sends the pleadings to the Attorney General’s Office.  The judge’s are not informed of these lawsuits.  Therefore, I was unaware of their existence.

The cases were as follows:


a)  
Kenneth Green v. SCDC, SCDC Medical and Health Services, Crystal M. Rookard and Honorable Ralph K. Anderson, III, Civil Docket #: 9.03-cv-01424-HMH-GCK;


b)  
Kenneth Bernard Green v. Unknown South Carolina Department of Corrections, Ralph K. Anderson, III and Crystal M. Rookard, Civil Docket #: 9.03-cv-01343-HMH;


c)  
Kenneth Green v. Unknown South Carolina Department of Corrections, Ralph K. Anderson, III and Barton J. Vincent, Civil Docket #: 9.03-cv-00909-HMH;


d)  
Kenneth Green v. S.C. Attorney General, Unknown South Carolina Department of Corrections, Ralph K. Anderson, III, George C. Kosko and Henry M. Herlong, Jr., Civil Docket #: 6.03-cv-03059-GRA;


e)  
Kenneth Green v. J. Sanders, Captain FNU Murray, Major FNU Neasman, Warden FNU Harrison, Captain FNU Robinson, Sergeant FNU Dunlap, Officer FNU Page, Sergeant FNU Mackey, Unknown Officials, Lieutenant FNU Seward, Lieutenant FNU Jerengan, Officer FNU Rollins, Gary D. Maynard, Charlie Condon, Governor Jim Hodges, SC Sentencing Guideline Commission, Barton J. Vincent, Judge Ralph K. Anderson, III, South Carolina Legislators, Judge George C. Kosko, Judge Henry M. Herlong, Jr., Judge William M. Catoe, Judge G. Ross Anderson, Jr., and Patricia S. Conner, Civil Docket #: 0.04-cv-01584-TLW;


f)  
Curtis Dale Richardson v. South Carolina Department of Corrections, Governor Mark Sanford, SCDC Director Jon Ozmint, Warden Willie Eagleton, Warden Faulkenberry, David Tatarsky, Judge Ralph K. Anderson, III, Chief Marvin F. Kittrell and Attorney General Henry McMaster, Civil Docket #: 4.06-cv-00453-RBH.

All of these cases were dismissed.
36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.

I do not know of any formal or informal charges of violations of S.C. Code § 8-13-700 by me or any other candidate.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.

I do not know of any formal or informal charges of violations of S.C. Code § 8-13-765 by me or any other candidate.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  I have made no expenditures in seeking this office.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No, as to both questions.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No, as to both questions.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar; 


(b)
Administration and Regulatory Law Committee of the SC Bar.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


Shandon Baptist Church, Sunday School teacher 
48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.
References:  


(a)
Dr. John R. Lincoln



Shandon Baptist Church 



5250 Forest Drive



Columbia, SC 29206



(803) 782-1300


(b)
Richard C. Jones, Esq.



P.O. Box 1268



Sumter, S.C. 29151-1268



(803) 773-8676


(c)
Edwin E. Evans, Esq.



PO Box 12444



Columbia, S.C. 29211



(803) 738-0831 or 734-1261


(d)
James C. McLeod, Jr., Esq.



1108 Cherokee Rd.  



Florence, SC 29501



(843) 669-8093


(e)
Kenya Stroman



Wachovia Bank, NA



930 Assembly Street



Columbia, SC 29201



(803) 253-6753

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/ Ralph K. “Tripp” Anderson, III

Date:  February 18, 2008


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused on nine evaluative criteria and that has included a survey of the bench and bar, a thorough study of your application materials, verification of your compliance with state ethics law, a search of newspaper articles in which your name might appear, a study of any previous screenings, a check for economic conflict of interest.


There are no affidavits filed in opposition to your election, and there are no witnesses present here to testify.


Do you have a brief opening statement you would like to make?


JUDGE ANDERSON:  No, sir.


REP. DELLENEY:  Thank you, sir.  We appreciate that.


If you would, answer any questions our able counsel may have.


MS. SHULER:  Mr. Chairman and members of the commission, I have a few procedural matters to take care of.


Judge Anderson provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with the statement.  And with the commission's approval, I would ask those questions be waived in this public hearing today.  I'd also ask that the statement be entered into the public record at this time.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidate)

Full Name: 


Ralph “Tripp” King Anderson, III

Business Address: 
      
1205 Pendleton Street, Suite 224 




      
Columbia, SC  29201 

Business Telephone: 
(803) 734-0550

1.
Do you plan to serve your full term if elected?  Yes.

2.
If elected, do you have any plans to return to private practice one day? No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications should not be allowed on any substantive matters or issues.  My law clerk is also well aware of the rules concerning ex parte communications and acts as an excellent front line of defense against ex parte communications.  Furthermore, I scrupulously try to avoid any ex parte communications and insist that my staff observe this rule as well.  The only occasion in which either my staff or I permit ex parte communication is either “for scheduling, administrative purposes or emergencies that do not deal with substantive matters or issues on the merits” in accordance with the Code of Judicial Conduct, Rule 501, SCACR (Canon 3) or consultation with ALC personnel whose function is to aid the ALJs in carrying out our adjudicative responsibilities or with other judges.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I have no former associates or law partners. The fact that an individual is a lawyer- legislator would not be a ground for which I would sua sponte recuse myself, as long as I believed that I could fairly and impartially consider the case.  However, if a motion was made, I would give consideration to the concerns expressed -- especially if there was a potential that a reasonable person would perceive an appearance of impropriety.


If a potential of an appearance of impropriety existed, I would recuse myself regardless of whether I felt that I could fairly and impartially consider the case.  Nevertheless, the fact that a lawyer who is appearing before the court is also a legislator should not be the sole reason for recusal.  Otherwise, lawyer-legislators would be precluded from appearing in any court.
6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If there was a potential that a reasonable person could perceive an appearance of impropriety, I would recuse myself regardless of whether I felt that I could fairly and impartially consider the case.  The only exception I could imagine would be a situation in which all the other Administrative Law Judges would be subject to the same potential appearance of impropriety or I would be the only judge available in a matter requiring immediate judicial action.  Then, the “rule of necessity” would offset the appearance of impropriety.  Under the latter instance, I would transfer the case to another judge as soon as possible.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  A judge should not accept any gifts except those specifically authorized by the Code of Judicial Conduct, Rule 501, SCACR (Canon 4).  As far as social hospitality, judges cannot and should not live in ivory towers.  However, with the acceptance of a judgeship comes limitations upon your lifestyle.  One of those limitations is that any gift or social hospitality that could reasonably be perceived to influence the judge in the performance of judicial duties should not be accepted.  


In the past, I have exchanged Christmas gifts (of which the value is less than $100.00) yearly with Jim McLeod, who is a non-practicing attorney and longtime family friend. However, neither he nor a member of his firm has ever appeared before me.  Otherwise, I do not accept food, meals, beverages, lodging, transportation, entertainment, or other things of value from any attorney or group of attorneys.  The only other individuals I accept gifts from are my family, coworkers and close personal friends of whom I would never hear any case involving their interest.  Additionally, the only social hospitality I have accepted, or would accept from an attorney, is the attendance of holiday parties in which a large number of the bar is invited.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


Any conduct that raised a substantial question of a judge’s or lawyer’s honesty, trustworthiness or fitness to practice in the legal profession, of which I had actual knowledge, would be reported in accordance with Rule 501, SCACR.  If I simply received information concerning a judge’s or lawyer’s honesty, trustworthiness or fitness to practice in the legal profession, I would take what action I believed was appropriate under the circumstances. 

9.
Are you affiliated with any political parties, boards or commissions that need to be evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?  In reviewing appellate matters as an ALJ, I read the briefs and usually research the issues before the oral argument.  Afterwards, except in exceptional cases, I research the law and review the record before issuing an order.  I would follow that practice at the Court of Appeals.  Additionally, as a judge on the Court of Appeals, I would also have the advantage of consulting with my law clerks and reading the prehearing reports.  If the case was assigned to me to author, I would, with the help of my staff, prepare the prehearing report.  I would continue that process of individual research and consultation with staff, including my fellow judges, through the entire process of reaching a decision.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  In South Carolina, the Legislature enacts public policy through statutes and regulations.  Judges must honor the language of those statutes and regulations except when a constitutional issue is at stake.  I thoroughly believe that my record and reputation as an ALJ confirms that I faithfully follow the words of the statutes themselves and am not a “judicial activist” as that term is commonly understood.  Courts simply have no legislative powers but should rather follow and enforce the law, not create it.  When an ambiguity exists in a statute or regulation, I strive to effectuate the intent of the legislature.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system?  I currently speak at CLEs and, if asked, would continue to make similar speeches.  I also serve on a S.C. Bar committee which seeks to improve our judicial system.  I plan to remain active in such activities.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?  No.  This is not currently a problem and I don’t envision it to be one in the future.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  Administration and Regulatory Law Committee of the SC Bar
16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?


a)
The use and value of historical evidence in practical application of the Constitution:


b)
The use and value of an agency’s interpretation of the Constitution:


c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:


An answer to the above questions requires consideration of what history the Court is considering and what is meant by “practical application.”  As with statutory construction, if the Constitution is clear on its face there is no need for construction.  If the Constitution is ambiguous, the courts should seek to determine the intent of the framers and the people who adopted the constitutional provision.  See, Neel v. Shealy, 261S.C. 266, 199 S.E.2d 542 (1973).  In this context, consideration of some history may be relevant.  That consideration would most probably be limited to history for which the court can take judicial notice and history that is relevant to determine the intent of the framers of the Constitution.  In other words, the court may be guided by history that clarifies the meaning of ambiguous words or phrases.  Following that supposition, documents produced contemporaneously to the Constitution may play a significant role in determining the intent of the framers and of the people who adopted it.  Other historical information may also clarify the meaning of specific words that are in dispute.  For instance, in Sloan v. Sanford, 357 S.C. 431, 593 S.E.2d 470 (2004), the South Carolina Supreme court used an historical analysis to determine the meaning of the word “militia” in the Constitution.  Ultimately, the goal should be an objective search to determine the drafters’ true intent.


As to value of an agency’s interpretation of the Constitution, in Dunton v. S.C. Bd. of Exam’rs in Optometry, 291 S.C. 221, 223, 353 S.E.2d 132, 133 (1987), the court held that “[t]he construction of a statute by the agency charged with its administration will be accorded the most respectful consideration and will not be overruled absent compelling reasons.” (emphasis added).  However, no agencies in South Carolina are charged with the administration of the Constitution.  Therefore, an agency’s interpretation of the Constitution would not be entitled to any distinct deference.  

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  With the amendment of Article VIII of the South Carolina Constitution in 1973 and the enactment of the Home Rule Act, Dillon’s Rule was abolished and autonomy was restored to local governments in South Carolina.  Williams v. Town of Hilton Head Island, 311 S.C. 417, 429 S.E.2d 802 (1993). Nevertheless, that autonomy is limited by the General Assembly’s authority to decide what powers local governments exercise.  Hospitality Ass'n of South Carolina, Inc. v. County of Charleston, 320 S.C. 219, 464 S.E.2d 113 (1995).  Therefore, ultimately the authority of local governments flows from the General Assembly. 

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender? No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses? Yes.

22.
Have you written any scholarly articles? Yes.

23.
What do you feel is the appropriate demeanor for a judge? 


A judge’s demeanor should be patient, courteous and respectful to litigants.  The judge should insure the litigants that he is neutral and impartial so that the litigants will be confident that they have received a fair trial even though they may not be pleased with the result.  Additionally, the judge should maintain sufficient control of the courtroom to insure that integrity of the judicial process is upheld.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?  Those rules apply seven days a week, twenty‑four hours a day.

25.
Would there be a role for sternness or anger in meetings with attorneys?  A judge, like any human, is susceptible to becoming angry.  However, it is not appropriate to display anger from the bench or in chambers.  Even if angry, a judge’s demeanor must always be respectful.  Nevertheless, there are times when a judge may need to address the behavior of a member of the public or an attorney in a stern manner.  In those rare instances, if practicable, I have those discussions in chambers so as to avoid embarrassing the attorney or creating the appearance of partiality.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  Only, the cost of copying and printing this application which is well under $100.

27.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office? No.

28.
Have you sought or received the pledge of any legislator prior to this date? No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening? No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? No as to both questions.
31.
Have you contacted any members of the Judicial Merit Selection Commission? No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Ralph King Anderson, III

Sworn to before me this 20th day of February, 2008.

Notary Public for S.C.

My Commission Expires: 3/3/08


MS. SHULER:  Also, for your review is a copy of the candidate's personal life experiences statement.


One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Anderson meets the requirements statutorily for this position regarding age, residence and years of practice.


MS. SHULER:


Q.   Judge Anderson, you have spent 14 years on the Administrative Law Court.  Why do you now want to serve as an appellate court judge?


A.   I think an interesting path to get to that point because when I was at the Attorney General's Office, I did a lot of criminal prosecution, trial work, and I had a diverse, you call it, practice at the Attorney General's Office, a diverse amount of things I did.


And when I got elected administrative law judge, I was even hesitant to go to the Administrative Law Court because I started having second thoughts because I liked what I did so much.  But now I've got on -- let me back up a little bit.


When I was at the Attorney General's Office, I did some appellate work, but I didn't seek out appellate court work.  Now that I've been at the attorney -- the Administrative Law Court and we continue to get more and more appellate jurisdiction in our favor, probably around 50 percent now, appellate jurisdiction, I found that I love doing appellate court work.  And I would like to take it to the next level if you and the General Assembly see so fit and do that on the Court of Appeals.


Q.   Thank you, Judge Anderson.


I think you briefly answered this, but how do you feel that your legal and professional experience thus far will assist you in your service as an appellate court judge?


A.   Okay.  I recognize the stature of the circuit court, but I also can tell you from being at the Administrative Law Court, it is an excellent training ground for an appellate court judge.  And the reason to be that, first of all, we hear bench trials.  Part of the concept, again, or the procedure of hearing those bench trials is that we issue written orders pursuant to all those trials where we have to make findings of fact and conclusions of the law.  That forces you to analyze the facts, it forces you to analyze the law. And that's the same type approach that you really take in the appellate court.


Like I said earlier, about 50 percent of what we do is appellate now in the Administrative Law Court. And then my background at the Attorney General's Office, which gives me the thorough concept of the criminal law.


And I also represent, as you can see in your materials, various committees and the commission and all those.  So that gave me some civil background in that area, too.


Q.   Are there any areas that you feel you need to additionally prepare for in order to serve on the Court of Appeals, and if so, how would you go about that additional preparation?


A.   I don't have a lot of domestic relations experience.  I took it in law school.  When you ask that question, I look back at my experience through the Administrative Law Court and at the Attorney General's Office, I've had a lot of different things thrown at me.  And we call it practicing law for a reason, I think, because you're always having to learn and adjust.


And so I think there would be cases where I would not be as familiar with the law, or I would have to work on that case a little bit harder.  But I think that's just -- there are individuals who are specialists who get cases that require, you know, for them to delve in -- further into their own specialty. And I think that the approach I would take is to learn that which I need for the case that I'm trying to decide.


Q.   Judge Anderson, I know that you addressed this in your sworn affidavit, but what do you believe to be the demeanor for a judge?


A.   Well, I've addressed that in my affidavit, and I was thinking more from the concept of judges in general: fair, impartial, considerate, all the concepts that are set forth in the judicial canons, and there's a lot of them.


But the more I thought about it, from the approach of the appellate court, I think -- you know, at that point in time, someone has already gone through a trial and what they're doing is they're seeking to have someone else consider their case.  And I think the most important demeanor at that point is to be fair and impartial.  I think litigants want to see someone who they believe is going to give them a fair review of their case.  That doesn't mean that all the other concepts are not important, it just means that I think that would be the most significant.


Q.   Judge Anderson, I know that you just recently became aware of this, but you've been sued along with others six times in the past as administrative law judge.  Five suits were brought by plaintiffs in federal court and one by Curtis Dale Richardson in federal court.  I would just note for the record that these were never brought to the attention of the commission prior to this, although Judge Anderson has been screened several times before.


Do you have any knowledge of these actions and the resolution of those lawsuits?


A.   No, I didn't have any knowledge of them.  I did appreciate the fact that he put me in pretty good company with all the other people he sued me with.  I was sued with federal judges.  I was sued with -- the General Assembly was one of the parties.  Sentencing and Guidelines Commission.  So I was grouped with an impressive group of people.


Q.   All right.  But as a followup, you were not served with most of these lawsuits?


A.   No, I wasn't served, didn't know anything about it until you brought it to my attention.  And I looked through the materials and all of them were dismissed.


Q.   Okay.  Thank you, Judge Anderson.


Have you sought or received the pledge of any legislator prior to this date?


A.   No.


Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of this committee?


A.   No.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   For purposes of this proceeding, the answer would be no.  I've talked with a handful of people about calling after May 6, but not any time before that date.


Q.   And I would note for the record that May 6 is when the report becomes official.


A.   Yeah.


Q.   Have you contacted any members of the commission?


A.   No.


Q.   Do you understand that you are prohibited from seeking a pledge of commitment until 48 hours after the formal release of the commission's report?


A.   That's my statement earlier.


Q.   Have you reviewed the commission's guidelines on pledges?


A.   Yes.


Q.   As a followup, are you aware that the penalties provided in the pledging rules are that a violation is considered a misdemeanor and upon conviction, a violator will fined not more than $1,000 or imprisoned not more than 90 days?


A.   I think the statute is 2-19-70-E.


MS. SHULER:  I would note the Midlands Citizens Advisory Committee found Judge Anderson to be eminently qualified and most highly regarded candidate who would most ably serve on the Court of Appeals bench.


Mr. Chairman, without objection, I would ask that the Midlands Citizen Committee Report be admitted into the record.


REP. DELLENEY:  It will be done at this point in the transcript.


MS. SHULER:  Mr. Chairman, I have no further questions of you, Judge Anderson.


REP. DELLENEY:  Any members of the commission have any questions for Judge Anderson?


Yes, sir, Senator Knotts. BY SEN. KNOTTS:


Q.   Judge Anderson, I know the answer to this question but I've asked everybody else, so I'm not going to stop for you.


What does your workweek consist of?


A.   My workweek is --


Q.   You start on Mondays?


A.   I start on Monday, but I was going to say I'm normally the -- I'm almost always the first one there, and I'm usually the last one to leave on Administrative Law Court.  That would be every day of the week.


Q.   Excellent work ethic?


A.   Well, I think I do.  I'd rather others speak for that.


REP. DELLENEY:  Anybody else got any questions?


Yes, sir, Mr. Sellers.


MR. SELLERS:


Q.   You said that you felt like you were somewhat limited in your knowledge of family law or --


A.   Yes.


Q.   What do you plan to do to bring yourself up to speed?


A.   Well, when I got -- if I was put on the court, and if I did a couple of cases and I felt like I needed to learn more, I would find a book or something to read general background.


I do read the advance sheets, and so I don't know if my knowledge in that area is of the level of someone who practices domestic relations, but there's been a lot of case law out there in the advance sheets already.


And like I said, if I felt like I didn't know it, I would just take extra effort to research that particular case, the general background, and go to the resources that I needed to learn that background.  But I'm not entirely ignorant of that area of the law either.


REP. DELLENEY:  Mr. Smith.


REP. D. SMITH:


Q.   Judge Anderson, of all the judges out there today and in the past, who did you model the way you serve or how you would serve?  I know that's --


A.   That's a softball.


SEN. KNOTTS:  You want me to answer that one for you? 


REP. D. SMITH:


Q.   All right.  Let's do it this way.  Assuming the first is a relative -- first of all, tell me is that right, is it a relative?


A.   Yes.  My father, to model after him, I think -- and I hope other people reflect this, I think God gave me a decent mind.  I don't think I've got the one of my father's.  He's lost some ability to memorize things, though.  I have good reasoning skills.


REP. F. SMITH:  He has good reasoning skills, too, doesn't he?


JUDGE ANDERSON:  That's true.  So I'm on to the second one now?  Let's be realistic on the second one.


REP. D. SMITH:


Q.   Let's be realistic on the second one.


A.   I understand that.  Yeah.  I've always been impressed by Justice Pleicones.  And one of the ways I was impressed by him -- was several, but he's very intelligent.  He came from the background of a public defender, yet when I prosecuted cases in front of him, I never felt the background of public defender raised its head; rather, I felt like the man did his best to rule on the law and the make a proper judgment.  So I think that's the path of he would be the next one for that reason.  I just enjoyed trying cases in front of him, and he made excellent rulings.


REP. DELLENEY:  Any other questions?


All right.  We appreciate you being with us today, Judge Anderson.  This concludes this portion of your screening process.  You have been through this many times, as you know, and if we wanted to reconvene the public hearing and bring you back before us and ask more questions, we could.  But that's not very likely.


I want to remind you about the 48-hour rule, which you know well what it means.  And if anyone contacts you about advocating on your behalf, I appreciate you reminding them about the 48-hour rule.


JUDGE ANDERSON:  Yes, sir.


REP. DELLENEY:  I'm sure you will.


At this time I would like to thank you for offering to serve in this capacity and thank you for your service on the bench.


JUDGE HAYES:  Thank you all for your consideration.


(Judge Anderson exits the room.)


REP. DELLENEY:  Next we have the Honorable Mark Hayes.


(Off the record.)


(Judge Hayes enters the room.)


REP. DELLENEY:  All right.  Now we have before us the Honorable J. Mark Hayes, II, which has served very ably on the circuit court and seeks a position on the appellate court, seat number 9.


If you would, Judge Hayes, please raise your right hand.


Do you solemnly swear to the tell the truth, the whole truth and nothing but the truth, so help you God?


JUDGE HAYES:  I do.


REP. DELLENEY:  Thank you, sir.


Have you had an opportunity to review your personal data questionnaire?


JUDGE HAYES:  I have.


REP. DELLENEY:  Is it correct?


JUDGE HAYES:  It is.


REP. DELLENEY:  Do you have any problem with our making that part of your sworn testimony at this point?


JUDGE HAYES:  I do not.


REP. DELLENEY:  It will be so done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Court of Appeals, Judge, Seat #9


NAME:


J. Mark Hayes, II


BUSINESS ADDRESS:
180 Magnolia Street, Spartanburg, SC   29306


TELEPHONE NUMBER:
(office):  864-562-4144

2.
Date of Birth:

1958


Place of Birth:

Spartanburg, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Single.  Never married. No children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


(a)
Wofford College, Sept. 1976-May 1980 – Bachelor of Arts Cum Laude, History;


(b)
Mercer University School of Law, Aug. 1981-May 1982 (transfer to USC School of Law);


(c)
University of S.C. School of Law, Aug.1982-May 1984 – Juris Doctor;


(d)
National Judicial College, General Jurisdiction Course, Reno, NV, October 2004.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Are you a member in good standing in the states in which you are admitted?  Has there ever been a time in which you were not a member in good standing?  List the date(s) and reason(s) why you were not considered a member in good standing.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.  South Carolina – 1984.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Undergraduate:


U.S. Senate Intern, Senator Strom Thurmond, 1977;


President, Class of 1980, Wofford College;


Blue Key Society;


Phi Gamma Mu;


Who’s Who Among American Colleges and Universities;


Sigma Alpha Epsilon fraternity, 4 years – held positions of President and Vice-


President;


State Student Legislature, Delegation Chairman, Attorney General;


Judicial Commission, junior year;


Judicial Commission Chairman, senior year;


Campus Union Assembly, freshman and sophomore years.


Law School:


Order of the Barrister;


Moot Court;


International Moot Court Team;


Finalist, USC Mock Trial.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 


(a)
6th Annual Civil Law Update


01/25/08;


(b)
23rd Criminal Law Update



01/25/08;


(c)
2007 Annual Judicial Conference

8/22/07;


(d)
2007 Circuit Judges Conference


5/16/07;


(e)
Fifth Annual Civil Law Update


1/26/07;


(f)
22nd Annual Criminal Law Update

1/26/07;


(g)
2006 Annual Judicial Conference

8/23/06;


(h)
20th SC Circuit Judges’ Conference

5/10/06;


(i)
21st Annual Criminal Law Update


1/27/06;


(j)
4th Annual Civil Law Update


1/27/06;


(k)
2005 Annual Judicial Conference

8/24/05;


(l)
2005 SC Circuit Judges Conference

5/11-13/05;


(m)
20th Annual Criminal Law Update


1/21/05;


(n)
Seminar for Chief Judges



12/10/04;


(o)
General Jurisdiction




10/11/04;


(p)
Judicial Oath of Office



8/19/04;


(q)
Judicial Conference




8/19/04;


(r)
2004 SC Circuit Judge’s Conference

5/5/04;


(s)
2nd Annual Civil Law Update


1/23/04;


(t)
19th Annual Criminal Law Update


1/23/04;


(u)
Judicial Conference




8/21/03;


(v)
2003 SCTLA Annual Convention


8/7/03;


(w)
2003 Orientation for Judges


7/7/03;


(x)
2003 SC Circuit Judges’ Conference

5/7/03;


(y)
Tips from the Bench III



12/13/02;


(z)
Auto Torts XXV




12/6-7/02.

AMENDED 11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


(a)
March 2008:  Spartanburg Methodist College, School Law presenter;


(b)
November 2007:  University of South Carolina Upstate, Criminal Justice Class presenter;

(c)
September 2007:  Host and presenter for the Wofford College Judicial Symposium on The Constitution: The Third Branch of Government, an Insider’s View.  Individual Topic:  The Judiciary and the Media;


(d)
2006:  S.C. Budget and Control Board/Insurance Reserve Fund Law Enforcement Defense Counsel Seminar.  Topic:  S.C. Lawyer Disciplinary Process/Ethics;


(e)
2005:  S.C. Budget and Control Board/Insurance Reserve Fund Law Enforcement Defense Counsel Seminar.  Topic:  Legislative Update; Med/mal reform legislation;


(f)
2004:  Solicitors’ Annual Conference, panel discussion on recent judicial decisions;


(g)
2003:  S.C. Worker’s Compensation Claimant’s fall meeting, legal update and panel discussion;


(h)
1999:  Instructor through the Lorman Institute on the educational issue of “Hot Topics in South Carolina School Law”, focusing on search and seizure issue in schools and drug testing.


AMENDED:  Two additional seminars in which I will be participating during 2008:
1)
June 2008: South Carolina Defense Trial Attorneys' Association - Trial Academy - Greenville, SC
2)
September 2008:  National Business Institute Seminar - Civil Trials - Judicial Panel - Greenville, SC
12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that


require a special admission to practice.


(a)
South Carolina State Courts since 1984;


(b)
United States District Court of South Carolina since December 1984;


(c)
United States Court of Appeals, 4th Circuit, since December 1984;


(d)
United States Supreme Court since June 1994.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
August 1984 to July 1985:  judicial clerk to the Hon. E.C. Burnett, III, then Circuit Court Judge for the Seventh Judicial Circuit of the State of South Carolina;


(b)
August 1985 to December 1990:  associate with the general practice firm of Burts, Turner, Hammett, Harrison, and Rhodes; after eighteen months, full partner.  Duties included general trial work in both civil and criminal matters.  Shortly after becoming associated with the firm, specialty area became education-related law;


(c)
January 1, 1991: partner in the firm of Harrison and Hayes.  The character of my practice became more focused on education law, appellate practice, and complex civil litigation;  


(d)
In January 2000, the law firm of Harrison, White, Smith, Hayes & Coggins was formed.  Partner until May 2003.  My primary focus in the practice was complex civil litigation, complex insurance coverage cases, appellate practice, education law, and assistance with complex criminal litigation;


(e)
1991-2003:  performed appellate work arguing numerous times in South Carolina Supreme Court and Court of Appeals.

15.
What is your rating in Martindale-Hubbell?  AV.
Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
frequent;


(b)
state:      
frequent;

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

approx 85%;


(b)
criminal:
approx 10%;


(c)
domestic:
approx   5%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

50%, of which about 5% went jury verdict;


(b)
non-jury:
50%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?   Most often sole counsel.  However, due to the complexity of many of the cases, our firm assigned two or more lawyers and, as such, I generally served as chief counsel or co-counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
S.C. School for the Deaf and the Blind v. Altreo Quattlebaum, United States District Court of South Carolina.


This matter was equitable nature.  However, the significance of this case is that it arose out of a factual situation that potentially could have exposed children already suffering from handicapping conditions to two students who had demonstrated a potential for violence to themselves and to others.  This case filtered from underlying systemic issues in South Carolina as they relate to the management and care of severely mentally impaired children in the State of South Carolina.  An order was issued from the Honorable Margaret Seymour, U.S. District Court Judge, in favor on SCSDB, but the order was issued as an unpublished opinion;


(b)
Murray v. Broad River Electrical Cooperative, South Carolina State Circuit Court.


This case was significant because it involved a theory of liability against an electric cooperative for failure to inspect the location of electrical transmission lines.  The trial of the case demanded a historical review of the practices of an electrical cooperative, the interplay of federal governmental regulations, and common law tort theories.  This case resulted in a jury verdict in favor of the plaintiff.  No appeal was made of the case;


(c)
Adams v. Texfi, 341 S.E. 401, 535 S.E.2d 124 (2000);


   
Adams v. Texfi, 330 S.C. 305, 498 S.E.2d 885 (S.C. App. 1998);



Adams v. Texfi, 320 S.C. 213, 464 S.E.2d 109 (1995);



Adams v. Texfi, 314 S.C. 313, 443 S.E.2d 913 (S.C. App. 1994).


Adams v. Texfi lasted almost ten years from the time the original Form 50 was filed with the Worker’s Compensation Commission seeking payments for death benefits.  The case dealt with a relatively obscure workers’ compensation provision that involved showing appropriate dependency for purposes of a step-child to receive workers’ compensation death benefits.  I argued this case twice before the South Carolina Supreme Court.  All four published citations involve this case;


(d)
J. Samuel Coakley, Individually and as Trustee of a Special Needs Trust for Christian Coakley v. Horace Mann Insurance Co., Scott Mitchell, et al.  98-CP-42-2287, South Carolina State Circuit Court.


This case was a declaratory judgment action for secondary liability insurance coverage that arose from a one-car accident where a young 16-year-old passenger was left a quadriplegic.  Prior to the filing of the insurance coverage case, the negligence action was filed against the at-fault driver and discovery was conducted.  After the depositions of the driver were taken, the automobile accident case was resolved but was done so under a release that expressly preserved the secondary liability insurance issues of coverage and stacking of policies.  The release also expressly set forth some factual stipulations.  Additionally, to resolve the automobile accident, a Special Needs Trust was established as allowed under Medicaid/Medicare guidelines.  Subsequently, as part of the secondary insurance coverage case, it was asserted the insurance company attempted to alter the positions taken by it in the prior litigation.  A seventeen-page order establishing secondary liability coverage and allowing the stacking of additional policies was prepared and ultimately signed by Judge Durham Cole on March 3, 2003.  The Court of Appeals affirmation is located at 363 S.C. 147, 609 S.E.2d 537 (S.C. App. 2005).  I assumed the bench prior to the appeal of the case;


(e)
Virginia Surratt v. Diversco, Workers’ Compensation file #9903593.


This was a workers’ compensation case that was tried before the Single Commissioner and reviewed by the Full Commission Panel.  While monetarily not a significant case in comparison to some others, this case created an exception to the exception that injuries that occur during travel to and from work are not compensable.  The claimant was a poorly educated, minimum-wage janitorial worker.  Her employer picked her up from home and took her to work literally one and one-half counties away.  She had suffered a back injury as a result of an automobile accident while returning home.  She had no health insurance, no money for doctor expenses, and no job.  I was able to secure past temporary total benefits, ongoing temporary total benefits, and was able to provide her with medical coverage that included a procedure to attempt to correct her back.  Legal significance of this matter pales in comparison to the very real and positive effect this matter had to Ms. Surratt’s quality of life.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Justice v. BMG Distributing, Inc., 318 S.C. 359, 458 S.E.2d 35 (1995);


(b)
Adams v. Texfi, 330 S.C. 305, 498 S.E.2d 885 (S.C. App. 1998);


(c)
Adams v. Texfi, 320 S.C. 213, 464 S.E.2d 109 (1995);


(d)
Hendrickson v. Spartanburg County School District Five, 307 S.C. 108, 413 S.E.2d 871 (App. 1992);


(e)
Corbin v. Kohler Co., 351 S.C.613, 571 S.E.2d 92 (S.C. App. 2002).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.  N/A.

22.
Have you ever held judicial office?  Yes.  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  Elected by the South Carolina General Assembly on April 9, 2003 to fill unexpired term of Gary Clary as South Carolina Circuit Judge At-Large Seat #5.  Oath administered on May 22, 2003.  State-wide jurisdiction over criminal, civil jury, and civil non-jury matters.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
S.C. Electric & Gas Co. v. Aiken Electric Cooperative, Inc. and the S.C. Public Service Commission.


This case involved a review of a decision of the PSC to allow an electrical cooperative the right to provide electricity to a newly constructed school even though only part of the property upon which the school facility was located was within the cooperative’s geographic area.  Legally, this case required an examination of the role of the PSC in deciding statutory construction and the circuit court’s proper role in reviewing a decision made by the PSC.  The case was affirmed by the Court of Appeals in an unpublished opinion, S.C. Jud. Dept. – Opinion Number 2005-OP-292; a copy is attached;


(b)
McSherry v. Spartanburg County Council.


This case involved the Court reviewing a politically charged issue of a $25.00 road maintenance fee adopted by a county council.  Legally, the case dealt with a review of the County’s procedure used in adopting the fee and the County’s compliance with provisions of the Home Rule Act.  Even though the Court and the Supreme Court’s affirmation were expressly or implicitly critical of the method used by the County at its first reading, the adoption of the fee was upheld as legally sufficient.  Interesting note as referenced in the Supreme Court’s opinion, the County has since changed its implementation procedures.  The Supreme Court’s affirmation was issued on February 5, 2007 and can be found in Westlaw at McSherry v. Spartanburg County Council, ___S.E.2d___, 2007 WL415677;


(c)
Cracker Barrel Old Country Store, Inc. v. J.C. Faw, Denny’s, Inc., 2005-CP-42-604.


The 17-page order issued in this case came after a non-jury hearing that involved the interpretation and application of deed restrictions to a commercial area developed by the plaintiff in 1992.  The defendant sought to use the property to establish a competing business in violation of the plaintiff’s deed restrictions.  Even though titled as a Summary Judgment Order, the case was factually intensive and the attorneys conducted a full trial on the issues.  The order, therefore, reflects both a factual and legal analysis.  In an unpublished opinion, No. 2007-UP-053, the Court of Appeals affirmed the order on February 7, 2007;


(d)
Smith v. NCCI, Inc. and Liberty Insurance Corp.

This case involved a complex fact pattern where a white-collar employee sought Worker’s Compensation benefits for both a back injury and a mental injury due to an injury back accident that occurred doing his job as an auditor for an organization related to the Worker’s Compensation industry.  Legally, the case required the application of the substantial evidence standard of review and application of S.C. Administrative Procedures Act to the decision made by the full Commission.  The significance of the case, outside of the usual fact scenario for a Worker’s Compensation case, lies with the mental injury claim.  The case presented an extraordinary opportunity to revisit the law as it relates to recovery of benefits for mental injuries and the factual burden which must be met by the person claiming these types of injuries.  The Court of Appeals affirmed the order in its opinion located at Smith v. NCCI, Inc., 369 S.C. 236, 631 S.E.2d 268 (S.C. App. 2006);


(e)
Turner v. City of Spartanburg, William Barnett, III, et al.


This matter was designated as complex and specially assigned to me.  The factual allegations of the case stem from a development project partly undertaken by the City of Spartanburg and private developers.  When certain payments to the general contractor failed to be paid, a lis pendens was filed against the City and others for payment.  My order dated June 19, 2006 (attached) supplemented my order of February 10, 2005 (also attached).  These two orders dismissed, initially, various individual defendants and, subsequently, the City of Spartanburg.  The plaintiff had attempted to assert private cause of action against the City based upon S.C. Code section 29-6-250 which pertains to governments’ construction projects and bonding requirements.  No appellate review of my orders has been conducted but my understanding is that the case is on appeal.

24.
Have you ever held public office other than judicial office? Yes. If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.  


(a)
Commission Member – Spartanburg Memorial Auditorium.  Appointed approx. 1994;


(b)
Chairman – Spartanburg Memorial Auditorium Commission.  2000-2003.  Appointed by Spartanburg County Council.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.
26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  Yes.  If so, give details, including dates.  In the spring of 2007, I was a candidate for the Supreme Court but was not screened out of committee. In the Fall of 2007, I was qualified and nominated by the Screening Committee for Court of Appeals Seat #6 but was not elected.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


(a)
1980-1981:  First National Bank of South Carolina.  Management trainee and loan officer;


(b)
In law school, I worked for two years as a law clerk with the law firm of O. Fayrell Furr providing legal research and office clerical duties;  


(c)
The summer after my first year of law school, I worked as a clerk in interviewing criminal defendants to determine their eligibility for the public defender in Macon, Georgia.  This assignment was made through the Governor’s Office of Georgia;  


(d)
In college and high school, I worked several positions as a store clerk, house painter, electrician helper, and ski rental clerk.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.
29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.
31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.  

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No. 

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No.  

34.
Have you ever been sued, either personally or professionally?  No.
36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.  

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.  

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.
39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  $55.10 Stationery for legislative correspondence 1/30/08.
41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.
42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?   No.  
44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No. 

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No. 
46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
American Bar Association;


(c)
State Trial Judges Division of the American Bar Association; Vice-Chair, Committee on Judicial Independence.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Spartanburg Memorial Auditorium.  Chairman, Board of Commissioners;


(b)
Commission on Lawyer Conduct (Grievance Board);


(c)
Supreme Court Commission on Continuing Legal Education and Specialization.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


During 18 years of private practice prior to becoming a judge, I was privileged to appear in both state and federal trial courts and to have had an active appellate practice before both the South Carolina Supreme Court and Court of Appeals.  My reputation in private practice was one of diligence and competency.  


The substantive areas of my practice were diverse and included both complex criminal and civil trials.  I also developed a substantial practice in school or education law.  As part of my educational work for school clients, my practice spanned the spectrum from teacher contractual issues to community mediation and successful resolution of a racially sensitive student protest that received national attention.  Insurance coverage was another area of my practice.  These cases required me to look beyond the surface issues to thoroughly research, both factually and legally, a case so that my clients, frequently the underprivileged, received proper due process and the recovery allowed them under the law.


As a judge, I strive to bring the same diligent and competent work ethic from private practice to the bench.  I also attempt to promote the judicial system by participating in activities allowed by the code of judicial conduct.


Judges hold a unique position in society as it relates to promoting the administration of justice and respect for the rule of law.  I have a strong and sincere belief that service on the Court of Appeals should require the additional obligation of judicial leadership.  By “judicial leadership”, I do not mean judicial activism or the institutional authority of the judiciary or its Chief Justice; instead, leadership that can have a more far-reaching impact on maintaining and building public trust and confidence in our State’s courts.  This judicial leadership fulfills the individual judge’s obligation to be involved in extrajudicial activities that meaningfully and positively promote and impact the public’s respect for the rule of law and our State’s court system.


One of my extra-judicial activities arose in October of 2006.  I was honored to have been asked by the Honorable William Missouri from Maryland to serve as National Vice-Chair of the NSTJ Committee on Judicial Independence.  The chair of the committee is Judge Abraham Gerges from Brooklyn, NY.  Judge Gerges has provided me with the information that I have forwarded to the South Carolina Bar Association to begin a high-school essay contest on the importance of the role of the judiciary.  Once implemented, the hope is to raise awareness of the role of the judiciary through the writing competition and the internships for the winners with local members of the judiciary.  


Another project as Vice-Chair of the NSTJ Committee that I was privileged to help coordinate was a Judicial Symposium hosted at Wofford College on September 26, 2007.  The Symposium is entitled The Constitution:  The Third Branch of Government, an Insider’s View.  The speakers were the Honorable William (Billy) Wilkins (U.S. Fourth Circuit Chief Judge), E.C. Burnett (S.C. Supreme Court Justice, retired), Kay Hearn (Chief Judge, S.C. Court of Appeals), Henry Floyd (U.S. District Court Judge), Perry Buckner and myself (both S.C. Circuit Court Judges).  This project was exciting to arrange and the enthusiasm from the judges participating as speakers, invigorating.  The State Bar Association generously provided their assistance with the publicity and promotion.  The topics included:  Judicial Activism, The Federal Courts and Terrorism, The Judiciary and the Media, Judicial Independence, Ethics, and Judicial Elections/Selection in South Carolina.  I considered the project hugely successful.  


I am pleased to relate that Wofford College administrators have agreed to assist and offer Wofford as a venue for a similar Judicial Symposium to take place in the fall of 2008.  My primary responsibility will once again be to arrange for judges to speak at the event.  We are hopeful that at least one member from the U.S. Court of Appeals will participate as well as a member of the U.S. District Court, S.C. Supreme Court, and S.C. Court of Appeals.  Even though doubtful the offer will be accepted, an invitation will also be extended to a member of the U.S. Supreme Court.


I considered being a lawyer a great privilege.  The decision to become a judge was made only after considerable prayer and thought.  Being a judge is a great professional honor.  If I am blessed to serve on the Court of Appeals, my desire is to continue to engage in extrajudicial activities which will demonstrate judicial leadership that will have a positive effect on promoting public confidence in the judicial branch.

49.
References:


(a)
Mr. Norman Pulliam, President 



(Former Chairman of Commissioners: S.C. School for the Deaf & the Blind)



812 East Main Street



Spartanburg, SC  29302


(b)
Dr. David Eubanks



15 Tims Creek Road


Roebuck, SC  29376

(c)
Mr. Danny E. Parris



118 Battleground Road



Chesnee, SC  29323


(d)
Mr. Sam Hunter



721 Ministries



4 Seminole Drive



Greenville, SC  29605


(e)
Mr. Fred Williams, Senior Vice-President



National Bank of South Carolina



150 E. Henry Street



Spartanburg, SC  29306

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/ J. Mark Hayes, II

Date: 3/7/08


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria, which have included a survey of the bench and bar, a thorough study of your application materials, verification of compliance to state ethics laws, a search of newspaper articles in which your name may appear, a study of any previous screenings, and a check for economic conflicts of interest.


There are no affidavits filed in opposition to your election nor are there any witnesses present to testify.


Do you have a brief opening statement you would like to make?


JUDGE HAYES:  Yes, Mr. Chairman.  Thank you for the opportunity.


Mr. Chairman, I have to begin by thanking Jane Shuler and the staff of the Judicial Merit Selection Commission for their work with me during this process.  Due to their professionalism and their dedication to their job, I believe that it has enhanced this process, a process that I believe is an envy around the country from -- that I've heard from the other judges that I've had the benefit of serving with on some national committees.


Just briefly at a moment like this where you are probably giving one of the interviews of a lifetime, I also have to take the opportunity to acknowledge, also, my family and my friends, even though they are not present.  Given this occasion and what it means to me in my life, I believe that I need to acknowledge my father, who is 77 years old, continues to work six days a week in his dry cleaners and continues to -- taught me a work ethic of diligence and treating people fairly.


And also my mother who continues to be the center and anchor of my family, even though she is 75 years old and engages in some type of line dancing activity with the local senior citizens group.  I'm very blessed to have had them as my parents, and they continue to be a very strong influence to me in both my private and also my professional life as a member of the judiciary.


Mr. Chairman, Members of the Committee, I understand the importance of this position.  I can commit to this committee that I seek this position with no hidden agenda.  I simply can promise this committee if I am fortunate to be one of the three that is presented to the General Assembly, as well as fortunate enough to be the one that is selected to be the next representative or the next member of the Court of Appeals, that I will listen to every case with an open mind.


I promise to the committee that I will do my best to exhibit humility.  I understand that -- I have enough humility to know that I will operate within the bounds of the legal precedence that has been established by the court, and I will listen to the lawyers as they present the arguments to me.  I will then strive to have the modesty to know that I have to listen to the other judges that sit on the Court of Appeals in making a decision in my case.


I promise you that I will do my best to analyze the law and make decisions solely on the record that is presented to me without favor or fear of any lawyer or litigant.


I thank you for the opportunity for those comments.


REP. DELLENEY:  Thank you, Judge.


If you would answer any questions that Ms. Jane Shuler might have for you.


MS. SHULER:  Mr. Chairman and members of the commission, I have a few procedural matters to take care of.


Judge Hayes provided his sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with the statement.  And with the commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the record at this time.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Amended Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidate)

Full Name:


J. Mark Hayes, II

Business Address:

Spartanburg County Courthouse





180 Magnolia Street





Spartanburg, SC   29306

Business Telephone:
864-562-4144

1.
Do you plan to serve your full term if elected?   Yes.

2.
If elected, do you have any plans to return to private practice one day?   No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?   Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I do not attempt to engage in, or allow, ex parte communications with attorneys who have matters pending before me and I do not view such attempts to communicate with me with favor.  Only in the rarest and extreme situation can ex parte communication without proper notice and opportunity to be heard be considered appropriate unless the communication is required for administrative purposes in General Sessions matters involving approval of expert fees or expenses in indigent cases.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

My philosophy on recusal, as well as other issues of judicial conduct, is to exercise recusal in a manner consistent with the ethical canons in order to avoid improprieties and the appearance of improprieties.  In researching the issue of recusal, I do note that a judge’s decision concerning recusal should be cautiously entered into, otherwise subjecting the court to frivolous attacks which are meritless.  However, the same writers encourage discretion with recusal as a way of assuring dignity and integrity whle also maintaining an orderly function to the judicial system.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

As referenced above, recusal is a means of achieving judicial conduct that is consistent with canons of ethics.  The amount of deference given to the party making the request depends upon the particular facts the situation presented at the time the request was made.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


My personal standard is to accept gifts or social hospitalities only from family members or friends, and that are not being extended to me for a reason associated with the position.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would conform the situation to be consistent with S.C. Appellate Rule 407, Rules Governing Professional Conduct 8.3, which requires a lawyer having knowledge that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to the lawyer’s honesty, trustworthiness, or fitness as a lawyer and other respects shall inform the appropriate professional authority.  This same rule applies to the reporting of judges when the wrongful judicial conduct raises a substantial question as to the judge’s honesty, trustworthiness, or fitness for office and other respects.

9.
Are you affiliated with any political parties, boards or commissions that need to be evaluated?   No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?   No.

11.
How would you prepare for cases that were before you?

Having been honored to sit as an appellate judge on several occasions, and having had an active appellate practice while in private practice, I understand the significant role that reading and studying the briefs, bench memoranda, and the record play in being prepared for appellate work.  My understanding is that a judge to the Court of Appeals will have law clerks assigned to them.  I plan to also engage in substantive discussions with my law clerks as a means of preparation.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

My belief is that judicial restraints from the bench should be observed in regards to judicial activism.  Public policy is best set by the publicly elected officials and great deference should be given to setting public policy as directed by the General Assembly.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system?

Consistent with Canon 4, I have attempted to be involved in projects that help promote the legal system and improve the law and the administration of justice.  During my tenure as Circuit Court judge, I have also been involved in the following projects:

-   March 2008:  Spartanburg Methodist College, School Law presenter.

-  November 2007:  University of South Carolina Upstate, Criminal Justice Class presenter.

-  Vice-Chair of the Committee on Judicial Independence.  I am  currently in the process of working with the S.C. Bar Association organizing a statewide high school student essay competition to raise awareness of the role of the judiciary in a democratic society.

-  September 2007, as National Vice-Chair of the Committee on Judicial Independence for the National State Trial Judges (NSTJ) Division of the American Bar Association, in coordination with Wofford College, organized a judicial symposium to recognize national “Constitution Day” and to raise awareness of the importance and role of the judiciary.  The theme for the symposium was The Constitution: The Third Branch of Government, an Insider’s View.  This event brought together a broad spectrum of judges (William Wilkins, Fourth Circuit, U.S. Court of Appeals; E.C. Burnett, III, S.C. Supreme Court; Henry Floyd, United States District Court; Kaye Hearn, S.C. Court of Appeals; and Perry Buckner and myself, S.C. Circuit Court).  The presentations were a rare opportunity for the general public to hear from respected judges about issues the judges feel are important to the judiciary.

-  Fall 2008:  Planning has begun for a second judicial symposium to be held at Wofford College.

-  State delegate, National State Trial Judges Division of the ABA Annual Conferences, August 2005, Chicago, IL; August 2006, Honolulu, HI; August 2007, San Francisco, CA.

-  Unites States Department of Transportation National Highway Safety Administration (NHTSA) Southeastern Regional Advisory Team DUI Task Force Advisory Committee, Circuit Court Representative.

-  Supreme Court Commission on Continuing Legal Education and Specialization, Circuit Court Representative.

-  S.C. Budget and Control Board’s Office of Insurance Reserve Fund Law Enforcement Defense Counsel Annual Meeting speaker; Ethics and Med/Mal update.

-  State Solicitors’ Annual Conference program presenter

-  South Carolina Worker’s Compensation Claimant Conference, speak and panelist.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

The transition from private practice to the bench as a Circuit Court judge has not caused any personal strain in my life.  I credit this in large part to the support and many prayers from my family and friends, and I plan to continue to seek their support and prayers.

15.
Are you currently serving on any boards or committees?  Yes.  If so, in what capacity are you serving?

Advisory board member for 721 Ministries, Inc.  

Member of the Supreme Court Commission on CLE and Specialization.


Vice-chair of the NSTJ Division of the ABA Committee on Judicial 
Independence.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?


a)
The use and value of historical evidence in practical application of the Constitution:  


The primary function of the Appellate Court in matters involving South Carolina’s Constitution and its interpretation is to ascertain and give effect to the intention of the Legislature.  When construing the Constitution, rules similar to those relating to the construction of statutes apply.  First, clear and unambiguous terms should be given their plain and ordinary meaning without resorting to subtle or forced construction to limit or expand the provision’s operation.  Second, a presumption exists that the framers of the Constitution had some purpose for inserting every clause and every word in the document.  It is never to be supposed that a single word was inserted in the law without the intention of thereby conveying some meaning.  Thus, if possible, effect should be given to every part and every word of the Constitution and that unless there is some clear reason to the contrary, no portion of the fundamental law should be treated as superfluous.  Constitutional analysis should lean in favor of a construction which will render every word operative rather than making some word idle and nugatory.



Historical information has been recognized by the South Carolina Appellate  Court as a tool to employ in constitutional construction.  While a constitutional provision of doubtful import is not to be viewed solely in the light of conditions existing at the time of its adoption, consideration of the history of the times in which it was framed and adopted, and the object sought to be accomplished by it, is an appropriate inquiry to help determine the intent of the framers and of the people who adopted it.  One writer has explained that “unless interpreted in light of this history, the Constitution is likely to be made out as supporting purposes which were never with the minds of people agreeing to it.”  However, even historical evidence should not be used to override a clear and unambiguous meaning of a constitutional provision intended at the time of its adoption.


b)
The use and value of an agency’s interpretation of the Constitution:  

An agency’s interpretation of the Constitution can be seen as persuasive and can be given serious consideration.  This statement assumes the agency’s interpretation of the Constitution is related to the application of a statute or agency’s regulation.  In such situations, the agency charged with the statute’s or regulation’s implementation should be given most respectful consideration.  However, an Appellate Court is not bound by the agency’s interpretation.  In novel questions of law, the Court is free to decide the Constitutional question with no particular deference to a lower court or the agency’s view.


c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:  
Documents produced contemporaneously to the Constitution, such as minutes to the convention, while illuminating, are not considered of controlling weight upon the construction of constitutional provisions and should not be used to overrule a plain and unambiguous provision.  This type of information is valuable in determining the purpose, intent, and consequent meaning of doubtful provisions.  Opinions of individual members expressed in minutes are reflective of the debate process.  One writer has observed that when interpreting the Constitution, the more important question is how it was understood by the people adopting it.  Thus, when using contemporaneously produced documents to resolve constitutional ambiguity, the analysis should also include examining the object sought to be accomplished and the evils sought to be remedied.


Collateral information or evidence such as historical evidence, an agency’s interpretation of the Constitution, and documents produced contemporaneously to the Constitution, can be of some use and value in determining the meaning of a constitution provision or of a particular statute as it relates to a provision of the Constitution.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?

Yes, the power of the General Assembly has been explained as plenary in nature.  The provisions of the State Constitution are not a grant but a limitation of legislative power so that the General Assembly may enact any law not expressly, or by clear implication, prohibited by the State or Federal Constitution.  In other words, the legislative power of the General Assembly is not dependent upon specific constitutional authorization, since the State Constitution only limits the legislature’s plenary powers; thus, the General Assembly may enact any law not prohibited, expressly or by clear implication, by the State or Federal Constitution.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


Local governments do not have plenary power but rather their powers flow from the state level in the Constitution and statutes.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?   No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?   Yes.

22.
Have you written any scholarly articles?   No.

23.
What do you feel is the appropriate demeanor for a judge?  An even-tempered demeanor that enhances confidence in the judicial process.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


Always, but especially on the bench and in chambers.

25.
Would there be a role for sternness or anger in meetings with attorneys?

I live by an adage that a former law partner taught me as a young lawyer – “Whom the gods destroy, they first make angry.”  While anger may be an expected emotion, allowing that anger to alter the successful operation of a court proceeding would be inappropriate.  SCACR Rule 407, Rule 3.5, provides in its comment section that the advocate’s function is to present evidence and arguments so that the cause may be decided according to law.  Refraining from abusive or obstreperous conduct is a corollary of the advocate’s right to speak on behalf of the litigant.  Where conduct of a party or an attorney angers a judge, the judge should strive to avoid reciprocation, protect the record for subsequent review, and preserve the professional 
integrity of the court process by patient firmness or sternness, which has been observed to be no less efficient than belligerence or theatrics.

AMENDED 26.
How much money have you spent on your campaign?  Approx. $35.00.  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


AMENDED:  The original figure of $35.00 was changed to $55.10 to reflect the same amount shown on the Personal Data Questionnaire, #40 - the amount spent on the candidacy.
27.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?   No.

28.
Have you sought or received the pledge of any legislator prior to this date?   No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?   No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No. Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?   No.
31.
Have you contacted any members of the Judicial Merit Selection Commission?   No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?   Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/J. Mark Hayes, II

Sworn to before me this 7th day of March, 2008.

Notary Public for S.C.

My Commission Expires: 1/25/2012


MS. SHULER:  Also included in your notebook for your review is a copy of the candidate's personal life experiences statement.


One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Hayes meets the statutory requirement for this position regarding age, residence and years of practice.


MS. SHULER:


Q.   Judge Hayes, you have served on the circuit court bench since 2003, so why do you now want to serve as an appellate court judge?


A.   Thank you for the question.  In my role -- well, first of all, I believe that I am definitely qualified for the position.  I feel that I possess the necessary temperament and dedication for the job, that I feel the job requires.


I have -- if you're looking for something that is unique about me, I have -- in my private practice, I'm very fortunate before I took the bench, I spent 18 years in private practice.  I say that it was a successful practice.  It was for me.  If you measure -- if you take it by the measure of where you begin in your life.


We didn't have any lawyers in my family who worked -- nobody was trained in the legal arena.  So for me to even be a lawyer was unusual for my family. I spent 18 years in private practice, 13 of those years I had the good fortune of doing our firm's appellate work.  I actually argued and briefed cases that went before the South Carolina Court of Appeals and the South Carolina Supreme Court.  So I know from a lawyer's perspective what it is like to actually practice law in these forums.


Since I've been on the circuit court bench, I've had the good fortune that the Supreme Court has asked me on four different occasions to sit with them as an associate justice of the South Carolina Supreme Court.  And one of those occasions, I had the good fortune that the chief justice asked me to actually author the opinion that was issued by the court.


I mention those things because I feel like that as far as my candidacy, my offering for this position, that those are some unique criteria that I bring to the table for this particular position.


Now, why do I want to leave the circuit bench?  I've been asked that numerous times because being a circuit court judge is a wonderful job and is very professionally fulfilling to me.  But I believe as far as my background and my interests lie, that those interests are better served to the State of South Carolina and the people of South Carolina on the appellate bench.


Q.   Thank you, Judge Hayes.


And really the next question you have answered to the commission, how do you feel your legal and professional experience thus far will help you? But one aspect I would like to ask you about is that you have been active since you have served on the judiciary in promoting the judicial -- the role of the judiciary and judicial independence, and if you could explain what you have done in that role.


A.   Yes, ma'am.  I consider it and -- I will consider it and consider it a privilege to serve on the circuit bench and will consider it an honor if I am selected to be a member of the Court of Appeals to carry out the statutory and constitutional requirement that those courts demand of someone holding that position.


I also feel that it is the obligation of any member of the judiciary, but especially one that ascends to one of the appellate benches, that they have the additional obligation to do what they can to promote public confidence in the judiciary as a whole.


As a circuit court judge, I have been very fortunate that early in my career I was selected to be the national vice chairman of the American Bar Association's division of State Trial Judges Committee on Judicial Independence.  Now, in that role I was given the charge by my chairman, who was a judge from New York, that I had to come up with a project that promoted -- helped promote the public's understanding of the proper role of the judiciary.


Now, in that regards, last year, I was able to convince Wofford College to serve as that physical meeting host for a forum that we were able to coordinate and bring in Billy Wilkins from the Fourth Circuit.  We were able to bring in Henry Floyd from the United States District Court.  We brought Kaye Hearn from the Court of Appeals.  We brought in Easly Burn, who at that time was retired from the Supreme Court, and also Perry Buckner and myself to actually hold a forum for the Wofford community, Spartanburg community and anybody else that we were able to get there.


And I -- and the reviews, the substance of it was wonderful.  I was in attendance and thought the speakers really did a great job doing their actual individual presentation.  But the by-product of it was the positive press that we were able to generate from the bar association as well as the local press and being able to promote what judges do.


The title of the conference that we did at Wofford was The Constitution: The Judiciary, the Third Branch, an Insider's View.  And I believe that by being able to get those people together, get those prominent judges together, we were able to have a -- open the window into what judges do.


One of the challenges I think the judiciary faces is that -- and especially in today's environment is that we don't have a press corps that goes out and deals with the newspaper, with the television.  And we don't have someone being our advocate as maybe other branches of government does, and I believe it's necessary, that judges are going to have to step up to the plate and try to do things that help promote an understanding of what the role of the judiciary is so that people can better understand the rule of law and the importance of obeying the law.


Now, the chairman asked me first about my PDQ.  And definitely I want it to be part of the record but I needed to make a point on my PDQ that since the time that I have filed it, I've also scheduled to participate in the South Carolina Defense Trial Lawyers Institute in June.  That will be in Greenville where we'll actually be working with young lawyers on helping them learn how to conduct trials.  I agreed to participate in a forum in Pickens with Judge Welmaker and with Judge Pugh and maybe one other judge in September.  That will take a look at what we expect of lawyers that come in front of us as trial judges.


Last week, we got a firm commitment from Dennis Shedd, who was on the United States Fourth Circuit Court of Appeals, that he has agreed to be our lead speaker for another forum that Wofford has already agreed to host that we hope to also coincide with the honorable constitution, that will also occur in September.


I believe that with Judge Shedd's contact, we will be able to bring in a prominent African-American judge from the United States Fourth Circuit Court of Appeals to participate in the program.  We will also be able then to recruit other judges that will be willing to share their view of what it is to be a judge and what they look for when lawyers come in front of them.


It's a long answer to a very -- to a question I feel is very important.  But that's, in a nutshell, a little bit of how I approach this job.  I believe that I have an obligation both as a circuit court judge and also hopefully as a Court of Appeals judge to not only do the job the best that I can on the bench but also to engage in those activities allowed within the Code of Ethics to try to promote the judiciary.


Q.   Mr. Hayes, are there any areas that you would need to do followup on and prepare for, and if so, how would you do that?


A.   Substantive areas of law, you mean?


Q.   Yes, sir.


A.   Probably all of them and none of them.  You know, I am a firm believer -- one thing I've learned in this job, I don't know all of the law in any area of the law.  I might be better in some, but there is no one area of the law that I feel like that I would want to be considered an expert in, or somebody that I feel like that I would not have to study any case that comes in front of me.  Even today on the circuit bench, when we serve as appellate judges, I think especially on the appellate bench, meaning the Court of Appeals, will have the benefit of two law clerks, will have the benefit of briefs, in fact, by the time it reaches that level it will be very competent lawyers who research the subject, provide us with the main areas of the law. They'll also have a firm record where the lawyers have agreed that there will be -- these are facts that you need to decide the case.


So will I need to follow up in any area? Yes, probably all of them -- any of them that comes in front of me at any time.


Do I feel I am deficient in any area that I could not overcome those deficiencies based on what I would do as a Court of Appeals judge?  No.


Q.   Okay.  Judge Hayes, can you briefly describe what you believe to be the appropriate demeanor for an appellate court judge?


A.   Appropriate demeanor would be thoughtfulness and a calm type of personality that shows respect for both the lawyers and the litigants that come in front of that judge.  Appellate judges, in my work before the Court of Appeals and also the Supreme Court, their role is significantly different than that of a state trial judge.


As a state trial judge, I've been very pleased that the South Carolina Bar Association surveys that were sent out to lawyers regularly, that my conduct on the bench as far as my demeanor, my respect for litigants, whether they be plaintiffs or defendants in a civil litigation, whether they be prosecutors or defense lawyers in criminal matters, that my demeanor is that -- they give five different areas of ratings, and my demeanor has always been rated in the excellent range, no matter in what category that those lawyers are rating.  It's always been in the excellent numbers.


So I'm very glad for those ratings, but I feel like on the appellate bench -- the atmosphere of an appellate argument is more solemn and dignified, and I believe that it is necessary for a Court of Appeals judge to mirror the dignity of the moment and not be disruptive.  There can be disagreement.  I have -- I've been involved in arguments before the Court of Appeals where judges are adamantly -- they disagree with your position and they'll let you know.  But they do it in a way that is respectful to you and your client.


Q.   Thank you, Judge Hayes.


Have you sought or received the pledge of any legislator prior to this date?


A.   I have not.


Q.   Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of this hearing?


A.   I have not.


Q.   Have you asked any third parties to contact members of the general assembly on your behalf?


A.   I have not.


Q.   Have you contacted any members of the commission?


A.   I have not.


Q.   Do you understand that you are prohibited from seeking a pledge of the commission until 48 hours after the formal release of the commission's report?


A.   I do.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   I have.


Q.   As a followup, are you aware of the penalties for violating the pledging rules are that a violation is considered a misdemeanor and upon conviction, the violator must not be fined more than $1,000 and imprisoned not more than 90 days?


A.   Yes, I am.


MS. SHULER:  I would note that the Upstate Citizens Committee stated they have found nothing to change their previous favorable recommendation for Judge Hayes.


Mr. Chairman, without objection, I would ask the Upstate Citizens Committee Report be entered into the record.


REP. DELLENEY:  It will be done at this point in the transcript.


MS. SHULER:  Mr. Chairman, I have no further questions for Judge Hayes.


REP. DELLENEY:  Does any member of the commission have any questions for Judge Hayes?


Senator Knotts.


SEN. KNOTTS:


Q.   Judge, I looked in here where your civil -- civil is far above your criminal.


A.   In my private practice?


Q.   In your private practice.


A.   Yes, sir.


Q.   Since you've been on the bench, which court have you basically mastered in or been used for the most in, civil?


A.   Oh, no, sir.  Absolutely not.  The vast majority, and I say vast majority, probably get into the range of 75 to 80 percent of my work is done in the area of general sessions, that is, both trial work as well as plea work.


One of the questions that I faced when I offered for being circuit court judge is that a question dealt with your ability to acclimate to an area of the law that you completely really don't work in in private practice because most of -- you know, the only involvement I really had with criminal matters when I was in private practice, I did do a very short stint as the prosecutor for the Town of Chesnee, but that was with drunk driving and public disorderly conduct.


Beyond that and involvement with some complex criminal cases where they needed a lawyer to come in to argue the points of law with the judge, I didn't have very much criminal law experience.  But on the bench, just the opposite has taken place to where now I'm very proud of the work that I've done both substantively in trials that I've been able to conduct as well as the management of the criminal docket.


One of the things that I do that's a little bit different about the way I keep track of things is -- and I got this idea from Judge Miller from Greenville.  I do an actual plea sheet -- and I call it a plea sheet -- an actual sheet on every defendant that ever comes in front of me in a criminal matter, and I catalog those.  I take that information, the demographics from the information, public information anyway that anybody could find if they went and dug around the courthouse, and I provide that information on education or lack of education, how far they go in school, do they have a GED, do they have a high school diploma, are they married, number of children, and I provide that to the Local Boys and Girls Club.


They take that information and do with it whatever they want to do to help promote something in our community that I see might help people not end up in front of me as a circuit court judge, and that is promoting after-school programs because they can make a direct link to the fact that people who don't stay in school, who drop out, don't get a GED, don't get a high school diploma, that there's a direct correlation in the number of people that come in to general sessions court.  So it helps them promote those programs and help them to keep people away.


Now, I'm very proud of my general sessions work.  And I believe that, again, referring back to the bar evaluations that have been done, in my substantive areas of work from lawyers have already been in the excellent range.  I feel very confident, and I hope I'm doing a good job.  At least it reflects it in the surveys that have been done by the lawyers.


Q.   What is your average workweek?  When you go to work?  When do you get off in the daytime, Monday through Friday?


A.   Okay.  I try -- if I'm in Spartanburg, I try to be at the courthouse between 8:30 and 9:00, and I try to break down court around 5:00.  One of the hard things for me is when I went from private practice to being a judge is that I showed up at 8:00 in the morning.  I usually didn't like to break down court until around 6:00.  That lasted about a week before somebody from the local court came to talk to me, said, "Listen, this is great that you have that much dedication and you want to do that kind of job, but it takes more than just you walking out on that bench to do this job.  You have court reporters, you have clerks of courts, you have sheriff's officers, you have jailers, you have a whole slew of people.  And so I've had to curtail my actual time that I spend on the bench out of respect for other people doing their job there.


Because when I step down, the clerk of court, the lady there, she continues to have to work to process the paperwork that I generated from having done whatever it is I've done for the day.  They have to get people from the jail.  In Spartanburg, at least they have to take them physically from the Spartanburg County jail and drive them a far distance away to get them into the local jail.


I also had to learn that I can't take an hour for lunch.  I have to actually take an hour and a half to allow people to be fed because these people who are coming in front of me, that they are in chains and sitting in the room just outside the courthouse, they're entitled to be fed a lunch.  So I actually have to give them time now to bring the food in and be able to feed them.


That's the reason why.  I'm a little embarrassed by the time that I actually spend on the bench.  I could spend more, but I don't believe it would be fair, given the limitations of the court system, the way it operates now for me to demand that of those people until they can get their ducks in a row to be able to do their job.


REP. DELLENEY:  Okay.  Senator Ford.


SEN. FORD:


Q.   Yes.  Judge, I'm very impressed with you as a judge and all of the wonderful things you do to improve the system in South Carolina.


A.   Thank you.


Q.   And, of course, when you came before us the last time, I was extremely impressed and I'm extremely impressed now.


A.   Thank you.


Q.   Since you do so many seminars and workshops to improve the system, have you ever done anything to improve the system, this particular system?  What kind of -- how would you like to see the system improved?


REP. F. SMITH:  Which system?


SEN. FORD:  This system.


JUDGE HAYES:  Oh, you mean the Judicial Merit Selection process?


SEN. FORD:


Q.   Right.  If you do -- you don't have to answer it now, but I would like to see you maybe conduct a workshop or seminar with lawyers and judges on this system because --


REP. F. SMITH:  I thought Jane Shuler was doing a good job.


SEN. FORD:


Q.   I don't mean from that perspective.


A.   Right.


Q.   I mean from the perspective -- like when you came before us the last time, I thought that you would be the best qualified judge in state history.


A.   Well, thank you.


Q.   And, of course, you didn't make it out of screening.


A.   No, I did make it out of screening.  I didn't get elected last time.


Q.   When you say elected, you're talking about from the General Assembly?


A.   Right.


Q.   Yeah, because that's why I was disappointed. Because of you, I introduced a bill in the senate calling for a better process because you dropped out right away.  I think you -- Hayes?


A.   Yeah, I'm Hayes.  No, sir.  I hung in right to the bitter end.  It was --


REP. F. SMITH:  He's thinking about the Rock Hill Hayes.


SEN. FORD:


Q.   I apologize.


A.   That's okay.  I figured, you know.


SEN. FORD:  You was going to let me go through this?


REP. F. SMITH:  Yes.


REP. DELLENEY:  I didn't know where you were going.


SEN. FORD:


Q.   There was a Hayes that came before us -- and you're brilliant, too.


A.   Well, thank you.


Q.   But there was a Hayes that I was very disappointed in because he dropped out right away and I was boasting to all the members of the General Assembly, this is the best thing since apple pie, and next thing I know, he's gone.


A.   Well, and it's not unusual that Judge John Hayes and I get our identities crossed.


Q.   Yes.


A.   Even the Court of Appeals has issued an opinion that affirmed a case and they credited it to me.  I get a call from John and -- get a call from John, a very nice phone call.  And John said, "Okay, you owe me one.  I cannot believe that they get us confused."


Everybody gets confused.  The prisoners get us confused, I get letters from them.  And I always tell them he is the good-looking, smart one, I'm just the one who works hard.


REP. DELLENEY:  You take back all that stuff you said about --


SEN. FORD:  No, no.  I still like to see you do that kind of workshop.


JUDGE HAYES:  Well, thank you.  I'll give it some thought.  Thank you.  I have been -- thank you. I'll give it some thought.


REP. DELLENEY:  Any other questions for Judge Hayes?


If there are no further questions from the commission, Judge Hayes, we thank you for appearing before us today.  And, of course, this concludes this portion of your screening.  As you well know, if for some reason we wanted to reconvene a public hearing and call you back before us, we can do so.  And I remind you of the 48-hour rule, which you've been through this process several times and you know what it is.


And I would also remind you if anybody contacts you about advocating for you, you will remind them about the 48-hour rule, also.  And at this time, I would like to thank you for your service and thank you for offering to serve on the appellate court.


JUDGE HAYES:  Thank you, Mr. Chairman.  Thank you, members of the committee.


(Judge Hayes exits the room.)


(Off the record.)


(A lunch recess transpired.)


(Mr. Josey enters the room.)


REP. DELLENEY:  We will call the Judicial Merit Selection Commission back to order.  We have before us Rene Josey who seeks a position on Court of Appeals, seat number 9.


If you would, Mr. Josey, raise your right hand to be sworn.


Do you solemnly swear to tell the truth, the whole truth and nothing but the truth so help you God?


MR. JOSEY:  I do.


REP. DELLENEY:  Thank you, sir.


Have you had an opportunity to review your personal data questionnaire?


MR. JOSEY:  I have.


REP. DELLENEY:  Do you have -- does anything need to be changed?


MR. JOSEY:  No.  I did something that I assume you got the supplemented version.


REP. DELLENEY:  Counsel tells me we do.


Do you object to our making that summary a part of the sworn record to the sworn testimony?


MR. JOSEY:  Not at all.


REP. DELLENEY:  It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Court of Appeals, Seat 9

NAME:


Mr. J. Rene’ Josey

BUSINESS ADDRESS:
Turner, Padget, Graham & Laney  




  

1831 West Evans Street




   

Suite 400




   

P.O. Box 5478 (P.O. Box Zip is 29502-5478)




   

Florence, SC 29501 


TELEPHONE NUMBER:
(office): 843-615-7333

2.
Date of Birth: 1960


Place of Birth: Jackson, Mississippi

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on 25 May 1985 to Martha Willis Josey. Never divorced. Two children.
6.
Have you served in the military?  I have never served in the military.
7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Dates Attended

Name of School


Degrees Awarded


8/82 - 5/85


University of South Carolina
J. D. -- 1985.


7/77 - 5/82

     
Clemson University

     
B. A. -- 1982.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Are you a member in good standing in the states in which you are admitted?  Has there ever been a time in which you were not a member in good standing?  List the date(s) and reason(s) why you were not considered a member in good standing.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to practice in South Carolina in 1985.  I only took the South Carolina bar exam once.  I have never applied to any other state or taken any other bar exam.  I have always been a member in good standing of the bar.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

University of South Carolina School of Law Honors and Activities:



Order of Wig and Robe;



Legal Writing Instructor 1984-85;



South Carolina Law Review;




Student Works Editor 1984-85;




Survey Staff 1984;



Phi Delta Phi Legal Fraternity, Exchequer 1984-85;



Women's Law Association, Recording Secretary 1984;



Environmental Law Society, Secretary-Treasurer 1983.


Clemson University Honors and Activities:



University Debate Team, Outstanding Debator 1978, 1979, and 1982;



Clemson Forensic Union, President 1980;



Pi Kappa Alpha Fraternity, Treasurer 1980, Parliamentarian 1981;



University Chorus, Letter Member;



Delta Sigma Rho-Tau Kappa Alpha (Forensic Honor Fraternity);



Phi Eta Sigma (Freshman Honor Fraternity);



Clemson Trustee Award Finalist 1981.

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 


(a)
Attorney Development Program (# 221106IH)

4/26/02;


(b)
Preparing the Corporate Witness (# 220716IH)
4/27/02;


(c)
Time Mastery for Lawyers (220759)


5/17/02;


(d)
Today’s Best Practices in Law (# 221980IH)

8/14/02;


(e)
Federal Practice in the District (222011)

9/6/02;


(f)
Ethics CLE (# 230637IH)




3/8/03;


(g)
Sexual & Other Forms of Harassment (# 230773IH)
 3/8/03;


(h)
Federal Practice in the District (232375)

9/5/03;


(i)
Ethics CLE (# 240770IH)




2/29/04;


(j)
3rd Annual Federal Practice in (242519)


9/10/04;


(k)
Revised Lawyer’s Oath CLE (241357)


10/22/04;


(l)
SEC “Hot Topics” (# 04)




12/16/04;


(m)
Attorney ECF Training (251624)



1/7/05;


(n)
Section of Litigation Environmental (250372)

1/21/05;


(o)
Law Office Technology Committee (260221)

1/26/06;


(p)
Fourth Annual Civil  Law Update (260222)

1/27/06;


(q)
Employment and Labor Law Section (260233)
1/27/06;


(r)
Environmental and Natural Resources (260254)
1/28/06;


(s)
Bringing Voice of Client into the Firm (260880IH)
2/24/06;


(t)
Changes SC Rules of Prof. Conduct (261005IH)
2/25/06;


(u)
Mandatory ADR Training (263822)
               
9/8/06;


(v)
Metadata in Electronic Documents (264116(IH)
12/13/06;


(w)
6th Federal Practice in the District of SC (273478)
08/24/07;


(x)
Florence County bar’s Almost Annual Ethics

12/14/07.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


On September 27, 2007, I spoke to a Sentencing Guidelines training course sponsored by the United States Probation Office for private attorneys defending the accused in the federal system.  I have spoken at such events on many occasions.


In December 2007, I assembled, coordinated, and moderated a Florence County Bar half-day CLE on ethics.  In August 2007, I was the moderator for the S.C. Bar and Federal Bar Association’s annual seminar on federal practice.  Earlier in the summer of 2007, I spoke to law students at both the Florence federal courthouse and the Perry federal courthouse on federal practice and the mission of the Federal Bar Association.


As United States Attorney, I was regularly asked to speak at the Annual Criminal Law Update held during the South Carolina Bar’s Charleston convention (1/26/01, 1/21/00).  I also have taught at the South Carolina Trial Lawyer’s Convention (August 2000) and the South Carolina Solicitor’s Conference.   I helped organize and teach an Ethics CLE at Clemson’s Homecoming in 1999 (10/2/99) at the Strom Thurmond Center (“Touchdown Ethics from Tigers on Both Sides of the Field”). 


In addition, I was a regular speaker at Narcotics training classes for law enforcement, Safe Schools training for teachers and law enforcement, and other training sponsored by the Law Enforcement Coordinating Committee (LECC) of the United States Department of Justice.  I was a speaker at DEA conferences, FBI retreats, and the South Carolina Criminal Justice Academy.


Since joining the firm of Turner, Padget, Graham & Laney in March of 2001, I have been involved with the Attorney Development program for new associates – directing the program through 2006.  This initiative is somewhat broader than mere continuing legal education but involves development of all the skills newer lawyers need to acquire to become successful and productive practitioners.   This includes time and personnel management training, team-building, and mentoring.   


Within the past five years, I have also spoken on Ethics at the Florence County Bar Association’s Annual Ethics CLE (10/26/01), and the Federal Bar Association’s CLE in conjunction with the South Carolina Bar (9/6/02).  I also spoke on ethics at today’s (9/27/07) sentencing guidelines class.
12.
List all published books and articles you have written and give citations and the dates of publication for each.


Last spring (May 27, 2007) I had an article published in the Florence Morning News. It was a tribute to a beloced departing high school soccer coach. It was entitled “Departing soccer coach leaves big cleats to fill.”


While I was in law school at the University of South Carolina, I published the following two articles in the South Carolina Law Review:


A.  
An Analysis of Silkwood v. Kerr-McGee Corp. -- Are Punitive Damages and Exclusive Federal Regulation Consistent?  36 S.C.L. Rev. 689 (1985).


B.  
Annual Survey of South Carolina Law (Labor and Employment Section), 36 S.C.L. Rev. 179 (1984).



Employment Discrimination and Title VII: Appropriate Conceptual 



Frameworks for Different Claims.



Fetal Vulnerability Plan: Disparate Treatment Absent Intent.

Title VII and The Sexually Offensive Work Environment:  A Warranty of Workability.



Wildcat Strikes and Local Union Liability.


The United States Attorney’s office published a quarterly newsletter primarily for law enforcement agencies and I contributed articles to that publication.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


United States Supreme Court



     
October 3, 1994;


United States Court of Appeals for the Fourth Circuit
August 26, 1987;


United States Court of Appeals for the Federal Circuit
August 5, 1992;


United States District Court, District of South Carolina       August 11, 1987;


State of South Carolina




      November 21,1985.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


From August of 1985 through August of 1987, I was a law clerk to the Honorable C. Weston Houck, United States District Court Judge for the District of South Carolina.


Following my clerkship, my wife and I chose to remain in our new home of Florence (we are both from Clemson where I fathers both taught at the University).  I joined the firm of Rogers & McBratney as an associate.  


I worked as an associate with the firm from August of 1987 through March of 1991. I became a partner in the firm in April of 1991 and the firm name was changed to Rogers, McBratney, & Josey.  I remained with this firm through December of 1993 when I left to start my own solo practice.   Throughout my years of practice with these attorneys, I was engaged in the general practice of law with an emphasis on litigation.   


I was in the solo practice of law at 401 W. Cheves Street, Florence, SC, from 1 January 1994 to 17 May 1996.    The nature of my practice was very much as it had been before – general litigation matters of many varieties.  In addition, I began handling appeals in association with other firms.  I enjoyed appellate research and particularly writing.


Florence County was one of the initial pilot counties for a mandatory ADR program and I received the necessary training early in the program’s development.  I served on the initial Florence County list of mediators who could be appointed.  I conducted many mediation sessions in the 1994-1996 period.  


While my practice had always had a federal criminal defense component, it was at its peak at this point.  My office location was very close to the federal courthouse and I was a frequent choice of the United States Magistrate for appointments since it facilitated timely hearings – particularly before the Federal Public Defender opened a full-time office in Florence. 


In February 1996, I was recommended by United States Senator Ernest F. Hollings to be the United States Attorney for South Carolina.  Following the vetting process, I was formally nominated by the President.  


Pending confirmation by the United States Senate, I was appointed by the United States Attorney General and United States District Court as an interim United States Attorney on 17 May 1996 and I closed my private practice.   On the motion of Senator Strom Thurmond, my nomination was forwarded out of the Judiciary committee in weeks and I was unanimously confirmed by the United States Senate just before their Memorial Day recess.  


My work as United States Attorney was again focused on diverse litigation – both civil and criminal, and both as civil plaintiff and civil defendant.  While much of my time and effort was spent leading and managing the office effort as a whole across the district,  I intentionally sought opportunities to participate directly in grand jury and courtroom work -- both to enhance my leadership with the office and to personally learn from many skilled Assistant United States Attorneys.  As United States Attorney, I also personally participated with Assistant United States Attorneys in several important mediation sessions.


During my federal service I also spent considerable time working on communication and coordination with local law enforcement and local prosecutors whom I grew to respect very much.  With the growth of electronic communication, I enjoyed reflective writings to my staff on a regular basis.


At the conclusion of my term as United States Attorney, I resigned to aide the transition for the new administration (24 February 2001).  I chose to join the law firm of Turner, Padget, Graham & Laney working primarily from its Florence office.  I began my work with the firm in March of 2001.  


While I work on the business and commercial litigation team, my practice has again become quite diverse including both criminal and civil matters.   The civil matters have included both tort actions and contract actions.  I have worked for both plaintiffs and defendants.  I have worked on both state criminal matters in several circuits and federal criminal matters.  I have renewed my certification as a mediator and served in that capacity on several matters. I serve on both state and federal certified lists of available mediators.

15.
What is your rating in Martindale-Hubbell?  My rating is AV and has been since my first year of eligibility to move from BV to AV (10 years of private practice required); the majority of attorneys are not advanced in their first year of eligibility.
Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Probably an average of once a month;


(b)
state:

Probably an average of twice a month.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

65%;


(b)
criminal:    
30%;


(c)
domestic:   
5%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:
65%  My practice is divided between jury and non-jury matters as indicated although most jury matters are ended without trial;

(b)
non-jury: 
35%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  About equally in each role over the past 5 years.
19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(Actually, some of the appeals listed in response to questions 20 and 21 might be considered more significant matters, but I did not want to list the same cases twice.)


(a)
Evans v. Country Squire Mobile Homes (Appellate No. 89-719).

This essentially involved a breach of warranty in the sale of a mobile


home.  I represented the purchasers of the mobile home.  The case was significant because the jury apparently awarded damages under the Uniform Commercial Code for the intangible elements of emotional distress and mental anguish.  The matter was appealed to the South Carolina Court of Appeals and the verdict was affirmed.  It also was significant because I believe it was my first solo trial in Circuit Court and I believe it was Judge Kinnon’s final trial in Circuit Court before his retirement;


(b)
United States v. Theodore McFarlin  (Case No. 4:97-736).

This case is significant because it represented the first successful prosecution of this former Sheriff of Williamsburg County; to me, his conviction symbolized a purification of a corrupt segment or link in the criminal justice chain and thereby helped restore public confidence in the system.  I tried this case as United States Attorney with Assistant United States Attorney Scarlett A. Wilson (now Assistant Solicitor).  McFarlin was convicted of all counts including drug conspiracy and perjury.  McFarlin was ably defended by I.S. Levy Johnson, Esq.;


(c)
United States v. Jennifer Rose (Case No. 4:93-56).


I represented the defendant, Jennifer Rose, who was charged along with the other occupants of a motor vehicle with violation of the federal narcotics laws.  All of the vehicle's occupants were natives of Jamaica. 


The case was significant because I was able to convince the District Court to direct a verdict of acquittal for Ms. Rose on the basis that the government had failed to provide sufficient proof that she was aware of the presence of illegal narcotics in the automobile.  The matter was tried before the Honorable Henry C. Morgan, United States District Judge (visiting the District of South Carolina);


(d)
United States v. James Coury Holmes and Marcus Mandel Ellis (6:00-107).

This was a multiple armed bank robbery trial in Greenville before United States District Judge Henry Herlong.  I tried it with Assistant United States Attorney Jeanne Howard.  This case is significant to me primarily because it represents the most fun I have ever had in trial.  

The defendants had committed a string of unsolved car thefts followed by masked armed robberies with assault rifles.  The victims were most appreciative and cooperative.  Local law enforcement had done a good job of finally cracking the case.  The FBI had secured a great deal of circumstantial evidence as well as provided several excellent expert witnesses (dye stain chemist and photogrammetry analyst).

The trial went well (50 witnesses in 3 days) and resulted in convictions.  Appeals were successfully handled by Ms. Howard;


(e)
United States v. Bill Prince and Don Prince.

I participated with two other prosecutors in this trial against the Prince brothers for their conspiracy to hire a hit man to assassinate the key trial witness in an earlier criminal matter against brother Bill Prince.  The proof against Bill Prince was largely circumstantial and dependent upon the introduction of the entire historical context of Bill Prince’s earlier conviction.  It was my first trial as a prosecutor.  The defendants were ably defended by Jack Swerling, Esq. and Jack Lawson, Esq.

AMENDED 20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


I have listed six appeals: in five, I alone wrote the brief and in one, I handled the oral argument -- both initially and the rehearing en banc. 


(a)
Trayco, Inc. vs. United States (Case No. 4:89-361) (1991 W.L. 
516834 (D.S.C.)).

This was an importer's action in United States District Court to recover a customs penalty assessed on an inaccurate factual basis.  This case is significant because it apparently represents the first time an importer has successfully invoked the jurisdiction of a District Court to obtain judicial review of a customs penalty.  I represented the importer, Trayco, Inc. 

This matter was tried before the Honorable C. Weston Houck, United



States District Judge, and subsequently heard by both the United

States Court of Appeals for the Fourth Circuit (published opinions at 962 F.2d 97(1992)) and the United States Court of Appeals for the

 Federal Circuit (published opinion at 994 F.2d 832 (1993)); 


(b)
Shores v. Pennsylvania Mutual Insurance Company (Case No. 90-CP-


21-1597).

This case involved the interpretation of South Carolina's mandatory



automobile insurance law.  It is significant because it represents the

first time that an appellate court of this state held that the mandatory

minimum liability insurance could not be defeated by the failure of an at-fault motorist to give notice to the insurance carrier.  I represented Linda Shores as the personal representative of her brother's estate.


This matter was tried in the Florence County Court of Common Pleas before the Honorable C. Victor Rawl, Circuit Judge.  The matter was subsequently heard by both the South Carolina Court of Appeals (published opinion at Shores v. Weaver, 315 S.C. 347, 433 S.E.2d 913 (1993));


(c)
Crosby v. Crosby (Case No. 93-DR-21-2126).


This was a child custody matter.  I represented the father, Dr. Charles E. Crosby.  The case served as an important demonstration to me of the duration and difficulty of heart-felt custody battles.  The case was also significant because the South Carolina Court of Appeals vacated the trial court's first decision awarding custody to the mother and ordered a re-trial (unpublished opinion 95-UP-050).  The matter was subsequently re-tried after I left to serve as United States Attorney;


(d) 
Drew v. United States, 217 F.3d 193 (4th Cir. 2000), vacated en banc and district court affirmed, 231 F. 3d 927 (2000).


I did not write the brief in this matter, but I presented the oral arguments for the United States both before the initial three judge panel of the Fourth Circuit Court of Appeals and subsequently before the entire Court sitting en banc.  This has been my only opportunity to present an en banc argument to the court. 

 
The issue involved the ability of a tort claimant to alter their initial theory of the case after having exhausted administrative remedies with a different theory of the case; the District Court’s dismissal of the altered claim for lack of exhaustion was reversed by the panel, 2-1, and then affirmed by the Court en banc, 5-5 (ties defer to the trial court).  

The closeness of the decision also corresponds to the closeness of the issue itself which made it somewhat difficult to advocate; essentially, the question was: how much claim alteration is too much?;


(e)
Myrtle Beach Shrine Club v. Horry Shrine Club, (Case No. 03-CP-26-



744)(unpublished Memo Opinion No. 2006-MO-20)(May 8, 2006).


This case represented a most unfortunate dispute between various fraternal organizations.   While my representation was unsuccessful in both the trial court and appeal, my clients remained very satisfied with my efforts and I feel the brief was well done;


(f) 
Gay v. Solicitor Ariail and SLED, (Case No. 06-CP-23-5958).


This is my most recent appellate brief (filed July 31, 2007); in fact, the Respondent’s brief has not yet been filed.  It is another case I have handled solo from beginning to end.   


The case is a declaratory judgment action seeking interpretation/application of the Youthful Offender Act in an expungment setting; it challenges an Attorney General’s Opinion interpreting (or mis-interpreting) these statutory provisions.  The brief, like my briefs in Shores and Trayco, addresses statutory interpretation and application. 

AMENDED:  (f) 
Gay v. Solicitor Ariail and SLED, (Case No. 06-CP-23-5958)


This is one of my more recent appellate briefs (filed July 31, 2007 with Reply Brief filed October 30, 2007 ; I have a more recent brief filed December 27, 2007 in another civil matter).  It is another case I have handled solo from beginning to end.   


The case is a declaratory judgment action seeking interpretation/application of the Youthful Offender Act in an expungment setting; it challenges an Attorney General’s Opinion interpreting (or mis-interpreting) these statutory provisions.  The brief, like my briefs in Shores and Trayco, addresses statutory interpretation and application. 

AMENDED 21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
United States v. Henry Monroe Rayford, a/k/a Junebug (District Case No. 4:92-216, Appellate No. 93-5423). 


This was a federal criminal prosecution involving a conspiracy to possess drugs with an attempt to distribute as well as allegations of money laundering.  The case is significant because the money laundering conviction was reversed (unpublished opinion of the United States Court of Appeals for the Fourth Circuit, February 7, 1995) based upon the trial court's erroneous omission of evidence.  I represented the defendant Rayford (there were multiple defendants with differing appellate issues, but one composite brief was submitted);


(b)
United States v. Benjamin Harden, et.al.   (Appeal Record No. 97-4791).


This was an unsuccessful appeal from the trial court’s dismissal of the indictment for violation of the Speedy Trial Act.   As United States Attorney, I began personal work on this matter following the trial court’s dismissal.  I prepared the brief with assistance from Assistant United States Attorney Scarlett A. Wilson (now Solicitor) (she signed the final brief) and I argued the matter before the Fourth Circuit Court of Appeals;

AMENDED:  (b)  
United States v. Benjamin Harden, et.al.   (Appeal Record No. 


97-4791).

This was an unsuccessful appeal from the trial court’s dismissal of the indictment for violation of the Speedy Trial Act.   As United States Attorney, I began personal work on this matter following the trial court’s dismissal.  I prepared the brief with assistance from Assistant United States Attorney Scarlett A. Wilson (now Solicitor) (she signed the final brief) and I argued the matter before the Fourth Circuit Court of Appeals.


(c)
State v. Michael White (Case No. 20-GS-10-0604).


This was a felony DUI matter. It is the only criminal appeal that I recall handling in the State system.   I was not trial counsel and the matter arises more in the form of a post-conviction jurisdictional challenge.  Because of the unusual procedural position of the matter (post-conviction motion for sentence reconsideration), my appellate brief was never filed in this matter; nevertheless, it was prepared in draft form and has been presented to the Assistant Solicitor.  


Interestingly, while the Brief is entirely my composition, some of the preliminary research was done by Mr. White in prison and I followed up on his insightful work.  As a result of this briefing and negotiations, a new plea agreement was reached, involving the victim, and a reduced sentence imposed.  Mr. White is now a success story following his incarceration (employed, continuing his education);


(d)
United States of America v. Danny Myers (No. 4:90-430, Appellate No. 91-5562).

I represented the defendant, Danny Myers, pursuant to an appointment under the Criminal Justice Act.  The defendant was charged with conspiracy to possess with intent to distribute illegal drugs, possession with intent to distribute illegal drugs, and a firearm violation.  After tendering a plea to the firearm count, the defendant stood for trial on the narcotics charges.  


The case is significant because it represents the first trial of mine in which the defendant was prosecuted with "historical" evidence only. The matter was subsequently appealed to the United States Court of Appeals for the Fourth Circuit, where the conviction was affirmed (unpublished opinion). The defendant's petition for certiorari to the United States Supreme Court was denied;


(e)
United States v. Rigney (Appeal No. 89-5617).


This was a drug conspiracy case and my first criminal trial.  I was appointed to represent the defendant William O. Rigney who was a decorated Navy Veteran with no criminal record.  There was limited direct physical evidence of his involvement but significant circumstantial evidence and direct testimony of co-conspirators.  One of these witnesses made reference to the polygraph during her examination and this became the issue of the subsequent appeal.  This was also my first criminal appeal. 

22.
Have you ever held judicial office?  I have never held judicial office.
23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not Applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  

From May 1996 through February 2001 I served as the United States Attorney for the District of South Carolina.  I was appointed by the President and unanimously confirmed by the United States Senate.   Because this was a federal office, I filed federal ethics reports; as I recall, these were all filed in a timely manner and no penalties imposed.


In March of 2001, I was appointed by Florence City Council to serve as a commissioner on the Florence Civic Center Commission – the public body with oversight responsibility for the regional auditorium/arena located in Florence.  I still serve on that commission and was elected chairman by my fellow commissioners in July of 2002.  Our commissioners do not serve as the chief administrative officer of this facility; like many such public buildings, this function is filled by an independent contractor.  See S.C. Code § 8-13-1110(B)(6)(requiring such chief administrative officer to file Economic Interest Report with State Ethics Commission).

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Not Applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


(a)
I unsuccessfully ran for Florence County Council in 1994;


(b)
In the Fall of 2002, I was a candidate for Circuit Court Judge, At-Large Seat #9, and was found qualified, but not nominated by the Judicial Merit Screening Committee;


(c)
In the Fall of 2006, I was a candidate for the Court of Appeals, Seat #4, and was found qualified, but not nominated by the Judicial Merit Screening Committee;


(d)
In the Spring of 2007, I was a candidate for the Court of Appeals, Seat #7, and was found qualified and nominated by the Judicial Merit Screening Committee.  After initial rounds of voting revealed the commitments to other candidates, I dropped out of the race;


(e)
In the Fall of 2007, I was a candidate for the Court of Appeals, Seat #6, and was found qualified, but not nominated by the Judicial Merit Screening Committee.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


I was a part-time Political Science instructor at Francis Marion University (teaching one section each semester of American Government).  This was in the 1992- 1993 academic year and was in addition to my full-time practice of law.  The chairman of the department at the time was Dr. Neal Thigpen.

I am involved in the rental of real estate.  Specifically, my wife now owns a rental home in the mountains of South Carolina as the result of a recent 1031 property exchange.  I am involved with that business to the extent that I assist my wife with certain landlord responsibilities – such as scheduling and supervising maintenance and improvements. This activity is expressly permitted by Section 4D (2) of the Code of Judicial Conduct.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


In March of 2001, I was appointed by the Florence City Council to a voluntary seat on the Florence Civic Center Commission – a local agency charged with the oversight responsibility for the operations of the regional auditorium/arena.  After renewal, my present term expires in 2008 unless I need to leave earlier. Day to day operations are managed by a professional management company pursuant to contract with the Commission.

29.
A complete, current financial net worth statement was provided to the Commission.
30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


None.  If elected, I would take steps to exit my present law firm where I am a shareholder so that no residual business relationship would exist.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No to all.

AMENDED 34.
Have you ever been sued, either personally or professionally?  If so, give details.

I have been named as a party defendant in three lawsuits, two filed in 1996 (Backus and Jackson) and one during my service as United States Attorney (Cabe).  The plaintiff in each of these cases was an inmate at a correctional facility; each was acting as their own attorney.   Each case was dismissed with prejudice at a preliminary stage. 

The first two cases essentially involved allegations that I acted negligently in my duties as the attorney for the particular inmate involved.  Each of these lawsuits was frivolous and was dismissed.  


The first suit was brought in Florence County Common Pleas Court by John Henry Backus.  Mr. Backus is an inmate at Evans Correctional Institute in


Bennettsville, S.C.  Mr. Backus is presently serving two concurrent 18-year

sentences for his guilty plea to two counts of assault and battery with intent to kill.  

Mr. Backus pled guilty to assault and battery with intent to kill on November 7, 1991.  Mr. Backus was represented in these proceedings by Assistant Public Defender Scott Suggs of the Florence County Bar.  In 1992, Mr. Backus filed a civil petition seeking post-conviction relief.  Such civil actions for post-conviction relief are governed by statute in the State of South Carolina.  As a matter of routine, attorneys of the County Bar are appointed to represent each applicant.  Pursuant to this routine procedure, I was appointed to represent John Henry Backus on May 18, 1992. 


Although the record from the original plea, as well as the post-conviction

proceeding reveals that Mr. Backus was somewhat rushed to decide whether to enter a plea and made this decision with little time to consult with his attorney, the trial court nevertheless found that the plea was constitutional; accordingly, the application for post-conviction relief was denied.  

Following the denial of Backus's petition for post-conviction relief, I filed a notice of appeal in the post-conviction matter.  The subsequent appeal was handled by Daniel T. Stacey of the South Carolina Office of Appellate Defense.  Mr. Stacey filed an Anders brief on behalf of the prisoner, John Henry Backus.  The appeal was denied.  Over four years later, I was served with a summons and complaint filed by Mr. Backus in the Court of Common Pleas alleging negligence in my representation with regard to the post-conviction relief matter.  

My malpractice carrier retained counsel on my behalf.  I was defended in this matter by Charles J. Baker, III.   The matter was dismissed with prejudice.

The second suit against me was brought by Ronald Jackson.  Ronald Jackson is an inmate at Lee Correctional Institute in Bishopville, S.C.   Mr. Jackson was a retained client of my former partner.   Specifically, Mr. Jackson retained our firm to represent him with regard to a federal firearms charge.  Mr. Jackson may have also retained the firm’s services with regard to a state criminal action in Marlboro County (I am not sure).  


The defendant's federal charges were disposed of by a guilty plea taken on


October 22, 1990 before the Honorable C. Weston Houck.  Specifically, the

defendant pled guilty to Count One of the pending indictment which charged him with violation of Title 18 U.S.C. §922(g) (felon in possession).  

My only involvement with Mr. Jackson's charges was to assist in the selection of a jury for Mr. Jackson in the federal court.   Specifically, on October 1, 1990, I assisted in the selection of twelve jurors and two alternate jurors to serve in Mr. Jackson's criminal trial.  Because Mr. Jackson subsequently pled guilty, these jurors were never used.


Although Mr. Jackson's complaint, which was filed in the Court of Common


Pleas for Marlboro County, alleged numerous acts of negligence, my only

involvement was the jury selection on October 1, 1990.  Because this jury was never used in a trial of Mr. Jackson, the selection of these jurors was not the proximate cause of any injury allegedly suffered by him. 

My liability carrier gave me permission to represent myself in the preliminary stages of the litigation in an effort to avoid unnecessary defense costs which would not be covered (because of my $5,000 deductible).  I was successful in filing dispositive motions bringing the matter to a quick conclusion.

Mr. Cabe’s pro se lawsuit alleged that Mr. Cabe’s civil rights had been violated by law enforcement searches.  These searches were conducted pursuant to a valid warrant obtained from a United States Magistrate by Assistant United States Attorney Dean Eichelberger.  Mr. Cabe’s lawsuit was defended by the United States Department of Justice and the complaint was dismissed. 

AMENDED:  To the best of my knowledge, I have been named as a party defendant in four lawsuits, two filed in 1996 (Backus and Jackson), one during my service as United States Attorney (Cabe), and one shortly following my service as United States Attorney ( Harriott).  The plaintiff in each of these cases was an inmate at a correctional facility; each was acting as their own attorney.   Each case was dismissed with prejudice at a preliminary stage. 

The first two cases essentially involved allegations that I acted negligently in my duties as the attorney for the particular inmate involved.  Each of these lawsuits was frivolous and was dismissed.  The second two cases apparently relate to my previous position as United States Attorney and the inmate plaintiff’s belief that I was part of a group effort or conspiracy to violate their rights.  Each of these lawsuits was dismissed as well.  



A)  The first suit was brought in Florence County Common Pleas Court by John Henry Backus.  Mr. Backus is an inmate at Evans Correctional Institute in Bennettsville, S.C.  Mr. Backus is presently serving two concurrent 18-year sentences for his guilty plea to two counts of assault and battery with intent to kill.  

Mr. Backus pled guilty to assault and battery with intent to kill on November 7, 1991.  Mr. Backus was represented in these proceedings by Assistant Public Defender Scott Suggs of the Florence County Bar.  In 1992, Mr. Backus filed a civil petition seeking post-conviction relief.  Such civil actions for post-conviction relief are governed by statute in the State of South Carolina.  As a matter of routine, attorneys of the County Bar are appointed to represent each applicant.  Pursuant to this routine procedure, I was appointed to represent John Henry Backus on May 18, 1992. 


Although the record from the original plea, as well as the post-conviction

proceeding reveals that Mr. Backus was somewhat rushed to decide whether to enter a plea and made this decision with little time to consult with his attorney, the trial court nevertheless found that the plea was constitutional; accordingly, the application for post-conviction relief was denied.  Following the denial of Backus's petition for post-conviction relief, I filed a notice of appeal in the post-conviction matter.  The subsequent appeal was handled by Daniel T. Stacey of the South Carolina Office of Appellate Defense.  Mr. Stacey filed an Anders brief on behalf of the prisoner, John Henry Backus.  The appeal was denied.  Over four years later, I was served with a summons and complaint filed by Mr. Backus in the Court of Common Pleas alleging negligence in my representation with regard to the post-conviction relief matter.  

My malpractice carrier retained counsel on my behalf.  I was defended in this matter by Charles J. Baker, III.   The matter was dismissed with prejudice.


B)  The second suit against me was brought by Ronald Jackson.  Ronald Jackson is an inmate at Lee Correctional Institute in Bishopville, S.C.   Mr. Jackson was a retained client of my former partner.   Specifically, Mr. Jackson retained our firm to represent him with regard to a federal firearms charge.  Mr. Jackson may have also retained the firm’s services with regard to a state criminal action in Marlboro County (I am not sure).  



The defendant's federal charges were disposed of by a guilty plea taken on


October 22, 1990 before the Honorable C. Weston Houck.  Specifically, the

defendant pled guilty to Count One of the pending indictment which charged him with violation of Title 18 U.S.C. §922(g) (felon in possession).  

My only involvement with Mr. Jackson's charges was to assist in the selection of a jury for Mr. Jackson in the federal court.   Specifically, on October 1, 1990, I assisted in the selection of twelve jurors and two alternate jurors to serve in Mr. Jackson's criminal trial.  Because Mr. Jackson subsequently pled guilty, these jurors were never used.


Although Mr. Jackson's complaint, which was filed in the Court of Common


Pleas for Marlboro County, alleged numerous acts of negligence, my only

involvement was the jury selection on October 1, 1990.  Because this jury was never used in a trial of Mr. Jackson, the selection of these jurors was not the proximate cause of any injury allegedly suffered by him. 


My liability carrier gave me permission to represent myself in the preliminary stages of the litigation in an effort to avoid unnecessary defense costs which would not be covered (because of my $5,000 deductible).  I was successful in filing dispositive motions bringing the matter to a quick conclusion.


C)  Mr. Cabe’s pro se lawsuit alleged that Mr. Cabe’s civil rights had been violated by law enforcement searches.  These searches were conducted pursuant to a valid warrant obtained from a United States Magistrate by Assistant United States Attorney Dean Eichelberger.  Mr. Cabe’s lawsuit was defended by the United States Department of Justice and the complaint was dismissed. 


D)  On March 28, 2008, I interviewed with Patrick G. Dennis, Chief Counsel to the House Judiciary Committee.  It  was during this interview that I first learned of a 2001 action brought by federal inmate Michael Owen Harriott.  This action was revealed by a SLED civil judgment check.  Because of my unawareness, I assume I was never served with the action which I now know was filed October 9, 2001 and dismissed with prejudice on November 2, 2001.  

According to the federal court’s docket sheet, it was a Racketeering Influenced Corrupt Organizations Act (RICO) action against myself (apparently because of my former role as United States Attorney), 3 members of the federal judiciary, at least 4 other former prosecutors,  4 criminal defense attorneys,  the United States Marshal, an FBI agent, the Richland County Sheriff’s Department, the Clerk of Court, and others.  At this point, I do not recognize Mr. Harriott’s name or recall any involvement with him; I can only assume that he was prosecuted by the United States Attorney’s Office.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions. None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None on this candidacy yet.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No and No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.


I have not requested friends or colleagues to contact legislators on my behalf at this point.  I am unaware of any friends or colleagues making such contact.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Federal Bar Association, South Carolina Chapter;




President, September 2006 to present;




President Elect 9/05 to 9/06;




Treasurer 9/04 to 9/05;




Board of Directors Member 2001 to present;

 
(b)
Florence Bar Association;




President-Elect 2006; 




Secretary 2005;




Treasurer 2004;




Treasurer 1989-1990;


(c)
South Carolina Bar Association;


(d)
National Association of Former United States Attorneys;


(e)
National Association of Criminal Defense Lawyers.

AMENDED 47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Commissioner, Florence Civic Center appointed March 2001, elected Chairperson, July 2002;


(b)
Director, Montessori School of Florence, 2001-May 2007 elected Vice-Chair, 2002, assumed Chair 2005;


(c)
Director, Lighthouse Ministries of Florence, 2002-2004;


(d)
Central United Methodist Church, Stewardship Committee 2002, Administrative Board 2003 to present, State Conference Delegate 2005-2007;


AMENDED:  (d) Central United Methodist Church, Stewardship Committee 2002, Administrative Board 2003 to 2007, State Conference Delegate 2005-2007.



(e)
Director, South Carolina Centers for Equal Justice 2002 -- 2005;


(f)
Director, Florence Center for the Arts, 2002;


(g)
Team Manager, Florence Fire Boys Soccer Team 2002 -- 2003.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


For the second year in a row, I have recently been chosen for inclusion in The Best Lawyers in America – and again in the specialty of “Appellate Law.”   For 2008, I have been chosen for inclusion in the additional areas of White-Collar Criminal Defense and Non-White Collar Criminal Defense. I have also been chosen for listing in the upcoming Super Lawyers of South Carolina.


I can think of no better endorsement for my candidacy for the appellate bench than the anonymous votes of my professional peers. The additional endorsements in the areas of criminal law are particularly relevant to my candidacy given the limited criminal practice experience of most of our present appellate judges – particularly the limited prosecutorial experience.


While I know the Committee’s staff performs a thorough background check of judicial candidates, I have also undergone an extensive FBI background investigation as part of my screening for service as United States Attorney.  As a result of that investigation, I was cleared for service and given a top secret security clearance with the United States.  Thus, the Committee and the legislature can be comfortable that I would be a jurist of integrity and without any hidden character issues.

49.
References:


(a)
C. Edward Floyd, M.D.


(b)
E. Bart Daniel


(c)
James G.  “Jim”  McGee, III


(d)
Stephen A. Imbeau, M.D.

(e)
Charles K. Williams, Jr., Vice President, Wachovia Bank
YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/Jon Rene’ Josey

Date:  3/9/08


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry is focused on nine evaluative criteria which have included a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name may appear, a study of any previous screenings, a check for economic conflicts of interest.


And you do not have any affidavits filed in opposition to your election nor are there any witnesses here to testify.


Do you have a brief opening statement you would like to make?


MR. JOSEY:  I planned on a very brief one.


REP. DELLENEY:  That's what we like.


MR. JOSEY:  I mainly just wanted to tell you that I'm here because I'm a believer.  I believe I can make a difference by serving the state on the Court of Appeals.  I believe that I can make a difference because of all the experience and training I've had through a lot of years of private practice.  And I would remind the commission that some of our better appellate judges, not necessarily the best, but some of our better appellate judges have come straight from private practice.


And I think that the perspectives I bring from small firms, big firms, plaintiff's practice, defense practice, criminal practice, both as a prosecutor and as a criminal defense attorney is unique among all the candidates.  And the fact that I've been in practice so long is one of the reasons that you see I'm listed in The Best Lawyers in America, for appellate law, as a matter of fact.  This year they added me for criminal law, white-collar criminal law and general criminal law.


There's a publication that just came out called Super Lawyers, and I'm in the South Carolina Super Lawyers, just was published this week.  And those aren't things that I bought my way into, by the way.


REP. F. SMITH:  Super Lawyer?


MR. JOSEY:  Super Lawyer.  It's a peer review publication that you give them biographical information and they solicit opinions just like you all solicit opinions from other lawyers and folks like that, and somehow I made it in.


My wife is usually with me, and I wanted to tell you that she wanted to be here today.  She even bought a special outfit to come be with me today, but we decided our two teenage children do not need to be left alone on spring break.  And my father, their grandfather was supposed to watch them but he's had a stroke and forgot.  So she's with them.


But she supports me.  And I think that my family ties, even though family ties and family relationships aren't one of your nine factors, character is.  And the fact that I've been in a 23 -- almost 23-year marriage and am close to my family, close to my children.  I put faith and family as my highest values speaks to my character.  I'm ready to serve and, hopefully, you all will agree with me and hope the legislature will eventually agree with me.


REP. DELLENEY:  Thank you, sir.


Answer any questions Ms. Goldsmith might have for you.


MS. GOLDSMITH:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.


Mr. Josey provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with the statement.  And with the commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidate)

Full Name:


Jon Rene’ Josey

Business Address:

507 Oleander Drive


    
     

Florence, SC 29501
Business Telephone:
(843) 656-4451
1.
Do you plan to serve your full term if elected?
Yes.
2.
If elected, do you have any plans to return to private practice one day?

I have no definite plans to return to private practice.  If I enjoy judicial service as I expect, I would hope to serve as long as circumstances will allow.
3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?
Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?
As a general rule ex parte communications should not be allowed and should be proactively discouraged by judges.  The core concepts of fundamental fairness guaranteed by procedural due process are notice and opportunity of litigants to be heard.  Inappropriate ex parte communications regarding the merits of a matter undermine each of these concepts by withholding notice and denying a concurrent opportunity to be heard. 


Of course, ex parte communications are allowed in certain limited contexts, such as an initial application for a temporary restraining order, but such communications in those circumstances should be limited and controlled by the judge so as not to exceed the scope allowed.  Ex parte communications regarding administrative matters such as scheduling might be tolerated if controlled, not abused by counsel, and helpful to efficient delivery of judicial services.  Ex parte contacts are covered by Section 3B (7) of the Code of Judicial Conduct.
5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

The Code of Judicial Conduct provides that recusal shall occur when “(a) the judge has a personal bias or prejudice concerning a party or a party's lawyer….” Section 3E (1) (a).  Absent such a subjective bias or prejudice, which I generally do not have, recusal may still be required by the general language of section 3E (1) if impartiality is reasonably questioned.  Factors I would consider in evaluating the reasonableness of any such question would include the nature and duration of my relationship with the particular attorney (or party) as well as the nature and length of separation in the case of former associates and partners.  

As for lawyer-legislators, there may be an appearance concern with their practice before any state tribunal but they are not prohibited from such practice and, by necessity, some judge must hear their matters; unless a particular legislator played a unique individual role in the corporate judicial election process, I do not believe a “reasonable” question of bias is raised.  Nevertheless, I believe every precaution should be taken in those matters involving lawyer-legislators to guard against both actual bias and the perception of unfairness.
6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

If the disclosure objectively “had” the appearance of bias, I would grant the motion in accordance with Section 3E (1) of the Code of Judicial Conduct which states, “A judge shall disqualify himself or herself in a proceeding in which the judge's impartiality might reasonably be questioned….” (Emphasis added).  Although the subdivisions of section 3E (1) specify numerous circumstances requiring recusal, the list is not exhaustive and the general provision mandates recusal based upon the reasonable appearance of a question.  Such recusal is required regardless of the subjective lack of actual bias.
7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?
In accordance with Cannon 4 of the Code of Judicial Conduct,  found in Rule 501 of the South Carolina Appellate Court Rules, I would respectfully decline gifts or social hospitality unless predicated on the existence of a friendship outside of any judicial relationship.  Only gifts or hospitality consistent with the occasion and the non-judicial relationship would be accepted.   This is also consistent with South Carolina Bar Ethics Advisory Opinion 97-40.
8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?
Section 3D of the Code of Judicial Conduct provides,

“(1) A judge who receives information indicating a substantial likelihood that another judge has committed a violation of this Code should take appropriate action. A judge having knowledge that another judge has committed a violation of this Code that raises a substantial question as to the other judge's fitness for office shall inform the appropriate authority.
(2) A judge who receives information indicating a substantial likelihood that a lawyer has committed a violation of the Rules of Professional Conduct contained in Rule 407, SCACR, should take appropriate action. A judge having knowledge that a lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects shall inform the appropriate authority.” (Italics Added).

Appropriate action according to the commentary may include directly communicating with the judge or lawyer involved in the suspected violation of the rules.   I would act cautiously hoping to preserve and protect both the integrity of the judicial process and the professionals within the process.  I would likely discuss the matter directly and investigate the matter to determine if further action is warranted or if the matter needs to be reported to the appropriate authority (Disciplinary Counsel).

9.
Are you affiliated with any political parties, boards or commissions that need to be evaluated?

I am not an officer in any political party.  I have, however, served as a board member for a few non-profit organizations and serve as a commissioner for the Florence Civic Center; I would re-evaluate my ability to serve on these boards and this commission if elected.  I would resign those boards and that commission if needed.   From my preliminary review of Section 4C(2) and (3) of the Code of Judicial Conduct,   it seems likely that I would need to resign from the Florence Civic Center Commission but could possibly continue service on other charitable boards with some restrictions.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?

As a former board member for the Montessori School of Florence, I have been active in budgeting and planning fundraising activities for the school.  Likewise, as a former board member of Lighthouse Ministries of Florence, I have contributed (together with my wife and children) to sponsor their annual barbeque fundraiser.  Our family has also financially sponsored a fundraiser for Choices School of Florence, a non-profit alternative school affiliated with our church.  Last year, I solicited contributions and sponsorships for the First Annual Harry Carson Celebrity Golf Tournament held by the Florence School District One Foundation.  I have also been thrown in the Muscular Dystrophy “jail” where I had to raise “bond” money in order to be released.

Approximately three years ago my wife and I hosted a fundraising reception in our home for Florence School District One candidate Jim Canup.  While my wife and I have contributed to our church (where I once was on the Stewardship Committee), occasional political candidates, and non-profit causes in our area, our personal involvement in fundraising activities has been more limited.  While we have given to other candidates within the past few years, we have not held any other event at our home or done more than making a personal contribution. 

11.
How would you prepare for cases that were before you?

As a Judge on the Court of Appeals, I would anticipate preparing for appeals before the Court by reading and outlining the briefs of the parties, and reading and reviewing the trial record - completely if necessary or in relevant part.  I would anticipate using law clerks and other staff to assist in this process including the research of applicable law, both that cited by the parties and perhaps that not referenced by any party.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


Each of three branches of government is critical to good government.  But each of the three should not play the same role in setting public policy.  All three play a role in promoting public policy.


The executive branch sets policy by the legislative and budgetary proposals it advocates and by its use of discretionary powers and priorities.  The legislative branch sets ultimate policy, of course, by the Acts and resolutions it passes.  The judicial branch generally does not have a role in setting public policy; on the other hand, its role in enforcing public policy is critical whether it be by presiding in General Sessions court or over a Common Pleas matter applying statutory law.


Judges should be vigilant not to engage in making decisions which are more appropriately and effectively made by one of the other two branches of government.  Of course, judges should not shy away from necessary decisions – ones that can not be made by the other branches. 

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system?

Historically I have been active with the South Carolina Bar serving on numerous committees, the Board of the Bar Foundation, and the Board of both local and state legal aid organizations.  I am presently the President of the Florence County Bar.  I have also served as a speaker and panelist at continuing legal education events and previously served as the director of attorney development for my present law firm.   As a judge, I would hope to continue service to the Bar through program and committee participation both with local bars and the State Bar.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

As I was once told by a judge of this state and as I have repeated, “the law is a jealous mistress.”  This has been true in every phase of my practice (big firm, small firm, government firm and solo) and I do not expect it to change if I am fortunate enough to be elected.   The strain on my family is actually lessened when I feel both called to my work and successful with it.   We are a close family with a wealth of love and mutual support; I am very blessed in that regard.

Nevertheless, if elected, I would expect some travel away from home and some strain on those relationships.  From my service as United States Attorney, my family learned to adapt to the travel and strain; indeed, we tried to use it as a positive opportunity – my family often visited Columbia when my work was here (thanks to my wife’s flexible work schedule).  They spent more time at the zoo and museum; we enrolled them in some Columbia-based summer camps.  We used our lake house for a meeting spot as it provided me quicker access to Columbia and the upstate.

I am involved with my children’s lives and activities (school, scouts, soccer, choir, etc.).  I intend to remain as involved with my children’s lives.  If elected I am sure our family would adjust to the change and focus on those precious relationships that mean the most (and which serve as the ballast for my proposed ability to serve).   If needed, my wife is prepared to reduce (or eliminate) her working hours to facilitate our family’s flexibility.

Fortunately, my friends are a supportive group and tolerant of inattention caused by my vocational pursuits of the heart.  My closest friends in the legal profession have often been both my allies and my adversaries in our adversarial system; our friendships are not based upon casual acquaintance or common litigation objectives, but on shared faith, values, and life experiences (often children).   I do not believe this service will strain those few true friendships.  And again, public service has also provided an opportunity for making new friends.  

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


S.C. Chapter, Federal Bar Association – Board Member


Florence Center for the Performing Arts — Board Advisor


Florence Civic Center Commission – Chairman


Central United Methodist Church — Administrative Board


(and Committee on Envagelism through Christian Financial Advice)

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?


a)
The use and value of historical evidence in practical application of the Constitution:


b)
The use and value of an agency’s interpretation of the Constitution:


c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

Of course, most constitutional interpretation in our state, if not all, is designated for the Supreme Court. Nevertheless, here are my thoughts:

In analyzing matters involving the South Carolina Constitution and its interpretation, weight should be given to each of the factors listed in this question.  First and foremost, it is important to identify and give meaning to the framers’ intent when drafting and enacting the Constitution by looking at the choice of language used in the document itself; historical evidence of such intent in a given context may be limited or nonexistent.

Thus, in many cases the historical application of a Constitutional provision or an agency’s interpretation of a Constitutional provision might be most useful in rendering a judicial interpretation consistent with effective public policy.  An interesting example of a fairly recent South Carolina Supreme Court decision looking at such factors and rendering a Constitutional interpretation is Sloan v. Sandford, 357 S.C. 431, 593 S.E.2d 470 (2004) (interpreting the State Constitution as allowing Governor to also serve as a commissioned officer in the Air Force Reserve).  

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?

Article I, Section I of the South Carolina Constitution provides that “all political power is vested in and derived from the people only….”  Article I of the Constitution also declares that certain individual freedoms shall be free from legislation of the General Assembly.  Nevertheless, but for specific Constitutional limitations, the power of the South Carolina General Assembly has been broadly construed.

Indeed, the Supreme Court of South Carolina has declared that “the legislative power of the General Assembly is not dependent upon specific Constitutional authorization.  The State Constitution only limits the legislature’s plenary powers.  Thus, the General Assembly may enact any law not prohibited, expressly or by clear application, by the State or Federal Constitutions.”  Unisys Corp. v. South Carolina Budget and Control Board, 346 S.C. 158, 551 S.E.2d 263 (2001) (quoting Johnson v. Piedmont Municipal Power Agency, 277 S.C. 345, 350, 287 S.E.2d 476, 479 (1982).

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?

Under South Carolina law, local governments do not have plenary authority.  The authority of local governments does flow from the state level.

Article VIII of the South Carolina Constitution was amended by referendum vote of the citizens in November of 1972 and ratified by the General Assembly in March of 1973.  The Amendments to Article VIII of the Constitution established what is commonly referred to as “home rule.” 

The 1973 Constitutional Amendments delegated to the General Assembly the implementation of specific powers to be bestowed upon local governments.  The General Assembly has, of course, enacted legislation that grants each county and municipality the power to enact “regulations, resolutions, and ordinances which are necessary and proper for the security, welfare, convenience…health, peace, order and good government" in that locality.  See S.C. Code Ann. §§ 4-9-25 (counties) and 5-7-30 (municipalities). The Constitution also provides that the “powers, duties, and responsibilities granted local government subdivisions by the Constitution and By-Laws shall include those fairly implied and not prohibited by the Constitution.”  South Carolina Constitution Article VIII      § 17.  
19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

My wife owns a rental home in the mountains of South Carolina.  I am involved with that business to the extent that I assist my wife with certain landlord responsibilities – such as scheduling and supervising maintenance and improvements.  My appearance of impartiality might be impaired if any tenants of my wife came before me either as a party or as an attorney; I would anticipate recusing myself from such matters.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?

Like most churches, my church, Central United Methodist Church, does restrict membership to those who declare faith or transfer from other Christian churches; my church does not discriminate on the basis of race or gender,.  Because the church does not stigmatize those who are not members (indeed, it seeks them out), this is not invidious discrimination and is not violative of Section 2C of the Cannons of Judicial Conduct.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?
Yes.
22.
Have you written any scholarly articles?


Yes as a law student on the Law Review.

An Analysis of Silkwood v. Kerr-McGee Corp. -- Are Punitive Damages and Exclusive Federal Regulation Consistent? 36 S.C.L. Rev. 689 (1985).

Annual Survey of South Carolina Law (Labor and Employment Section), 36 S.C.L. Rev. 179 (1984).

Employment Discrimination and Title VII: Appropriate Conceptual Frameworks for Different Claims.

Fetal Vulnerability Plan: Disparate Treatment Absent Intent.
Title VII and The Sexually Offensive Work Environment: A Warranty of Workability
Wildcat Strikes and Local Union Liability.

23.
What do you feel is the appropriate demeanor for a judge?

A judge needs to be both patient and wise.  A judge must be decisive but not impulsive.  A judge must be in control but must not direct the decisions to be made by litigants or their counsel.   A judge should be courteous to litigants, counsel, jurors, and staff; a judge’s demeanor should leave a positive impression on those citizens who must encounter our third branch of government.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

Because these attributes are generally characteristics that a person has (or does not have) by a certain stage in life, a good judge should exhibit them all the time.  Moreover, because the public forms its opinions of our judiciary at each and every encounter, judges should seek to always display those characteristics which will reflect well upon the justice system as a whole.  Indeed, section 2A of the Code of Judicial Conduct requires that “A judge shall respect and comply with the law and shall act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.” (Emphasis added).  Naturally, judges should be most vigilant regarding the impressions they make in those circumstances where they are acting in a judicial capacity. 

25.
Would there be a role for sternness or anger in meetings with attorneys?

Undoubtedly, there are times when judges may feel angry, but they should not act out of anger.  There may be times when circumstances warrant a firm response, either toward a litigant or attorney, but that decision should not be made in anger but as an appropriate, reasoned response to the circumstances.  I am sure this is easier said than done, but all the more reason that judges should practice patience.  This is required by Section 3B (4) of the Code of Judicial Conduct.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

I have not spent any money at this point.  I would anticipate printing and mailing expenditures.

27.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?
Not applicable.

28.
Have you sought or received the pledge of any legislator prior to this date?

No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?
No.
30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? 
No and No.
31.
Have you contacted any members of the Judicial Merit Selection Commission?
No.
32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? 


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

____________________________________

Sworn to before me this ____day of __________________, 2008.

_____________________________

Notary Public for S.C.

My Commission Expires: _____________


MS. GOLDSMITH:  Also, included in the notebooks for your review is a copy of the candidate's personal life experiences statement.


One final procedural matter, I note for the record that based on the testimony contained in Mr. Josey's PDQ, which was introduced earlier into the record, Mr. Josey meets the statutory requirement for this position regarding age, residence and years of practice. BY MS. GOLDSMITH:


Q.   Mr. Josey, why do you want to serve as an appellate court judge?


A.   Well, as I indicated, I think it will give me a lot of satisfaction, personal satisfaction.  I think I can do a good job at it for the state.  I think all the years of training and experience that I bring is a neat perspective that will be beneficial to the court. Not that the court is lacking now, but I think a balance of perspectives is valuable, and particularly my prosecution experience is somewhat lacking on our appellate courts now.


Q.   Thank you.


Can you explain to the commission how you feel your legal and professional experience thus far will help you to be an effective appellate court judge?


A.   Well, I've had a very diverse practice, maybe sometimes too diverse for my own good because the law changes so much and there are some specialties.  But both in the plaintiff's atmosphere, small-firm atmosphere, and even now in the big firm, I've handled a wide range of cases.  Everything from probate court to family court to appellate court to criminal court. And I've worked in a wide range of environments, so I know where most lawyers are coming from.  I've either seen or been sort of in their shoes.  And I've dealt with litigants, both winners and losers, both victims and both -- and perpetrators of crime.  So I would have that perspective from my practice that I think would be valuable in any court setting but particularly in the appellate court.


Q.   Are there any areas that you feel you would need additional preparation, and how would you go about that additional preparation?


A.   I've forgotten what I told you before. There's always areas that are changing and that you need additional preparation for, and I would envision an appellate setting reading briefs, preparing my own brief outlines, doing whatever research is needed, particularly if it's a subject matter or a topic that I haven't dealt with in my practice.  And I certainly haven't dealt with everything.  I've dealt with a lot of different things.


But one of the advantages of dealing with such a wide variety of things, I know who to ask and where to go for help.  Of course, one of the things I look forward to -- I think I look forward to is working with law students and with law clerks.  One of the things I do now at my firm is I work with law students and try to mentor them.


One of the things that brought me into the legal profession was being a law clerk for two years for a federal judge.  And I look forward to that opportunity to try to teach and mentor for -- I do it some now, but in a private practice setting it's a little harder with billable hour expectations and so forth.


So my parents were both teachers, so I kind of see mentoring and law clerks as a way to follow in their footsteps to a limited degree.  That's how I would get ready, I mean, just study.


Q.   Mr. Josey, although you address this in your sworn affidavit, could you please tell the members of the commission what you think would be an appropriate demeanor for a judge?


A.   Yeah.  Judges have to be sensitive to the litigants but not biased toward any litigant.  They've got to be in control of the courtroom, but I don't think they should control lawyers' ability to present their case or try their case in a trial setting.


Of course, in an appellate setting, things are more formal, it's more academic, but the same things apply.  You have to have mutual respect.  You try to have an intelligent conversation with whoever the attorneys are presenting their case so that you can flesh out in your mind what the issues are and what the right outcome should be.


Q.   Thank you.


I just have a few more housekeeping issues for you.  Have you sought or received the pledge of any legislator prior to this date?


A.   No.


Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?


A.   No.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   Not as of this date, but I told them it would be soon.


Q.   Have you contacted any members of the commission?


A.   No, other than to say hello in the hallway.


Q.   Do you understand that you are prohibited from seeking a pledge or commitment until 48 hours after the formal release of the commission's report?


A.   I do.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   I have.


Q.   Just as a reminder, the penalty for violating the pledging rules is a misdemeanor, and a violator must be fined not more than $1,000 or imprisoned not more than 90 days.


A.   Right.


MS. GOLDSMITH:  I would note that the Pee Dee Citizens Committee reported that Mr. Josey is very studious, analytical and personable.  The committee found him qualified to serve on the Court of Appeals.


Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.


REP. DELLENEY:  Without objection, it will be done at this point in the transcript.


MS. GOLDSMITH:  I would just note for the record that any concerns raised during the investigation regarding Mr. Josey were incorporated into the questioning of him today.


Mr. Chairman, I have no further questions.


REP. DELLENEY:  Does any member of the commission have any questions for Mr. Josey?


Senator Knotts.


SEN. KNOTTS:


Q.   Mr. Josey, give me little report on your work ethic while on the bench.


A.   Well, I'm not on the bench.


Q.   I mean, as being on the bench, what would be your work ethic?


A.   Well, I wouldn't expect it to change.  I will give you an example.  In private practice, I've always worked hard because my income has always depended on me working hard.  I mean, essentially the practice of law is somewhat entrepreneurial.  And I know -- I mean, some of these other fellows know that.  You have to work hard to make a decent living in private practice.


I was appointed as U.S. Attorney, which is a government position.  Some U.S. Attorneys use that opportunity to enhance their golf game and travel around the country and things like that.  I used it as an opportunity to learn.  And I tried felony cases with assistant U.S. Attorneys where I tried to learn from them because they had been prosecuting longer than I have.


I always thought it was important for me to -- I wasn't always the first one to the office, but I was always the last one to leave -- and that's in an office with 60 lawyers.  I wasn't always the first one to get there mainly because I had to drive from Florence to Columbia every day for five years because I didn't want to uproot my children.  But I guarantee you, I left the house in Florence before they were at the office, and I usually got to the office about 9:00. Now I get to the office at 8:30 because I take my children to school.  And I'm there at 7:00, 7:30.  It just depends.


I pride myself on working hard because I don't know that I'm the brightest lawyer in the world, but hard work will make up for a lot of brightness -- or lack of brightness.


REP. F. SMITH:  You got a lot of common sense, too.


REP. DELLENEY:  Anyone else have any questions?


Representative Smith.


REP. F. SMITH:  Mr. Chairman, since we screened him last time, I watched him go around.  He's very personable.  And when he was U.S. Attorney, he was a real good guy.


REP. DELLENEY:  Any further questions?


MR. JOSEY:  Which isn't always easy to do.


SEN. KNOTTS:  You must have won all your cases.


REP. DELLENEY:  Any further questions?


If not, Mr. Josey, we thank you for appearing before us today.  This concludes this portion of your screening process.


As you know from being involved in other screenings, that if we wanted to reconvene the public hearing and bring you back for more questions, we could, although that's not very likely.


I remind you about the 48-hour rule.  Also remind you that if anyone contacts you on your -- to advocate for you on your behalf, that you also remind them about the 48-hour rule.


MR. JOSEY:  Okay.


REP. DELLENEY:  And we thank you for offering to serve, and I hope you have a safe trip back to Florence.


MR. JOSEY:  Okay.  Thank you.


(Mr. Josey exits the room.)


(Judge Lockemy enters the room.)


REP. DELLENEY:  We have before us this afternoon the Honorable James E. Lockemy, circuit judge.  The Judge seeks a seat on the Court of Appeals, seat number 9.


If you would, Judge, raise your right hand to be sworn.


Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?


JUDGE LOCKEMY:  I do.


REP. DELLENEY:  Thank you, sir.


Have you had an opportunity to review your personal data questionnaire?


JUDGE LOCKEMY:  Yes, sir.


REP. DELLENEY:  Is it correct?


JUDGE LOCKEMY:  It is correct.


REP. DELLENEY:  Do you have any objection to our making that summary a part of your record of sworn testimony?


JUDGE LOCKEMY:  No, I do not.  Please do so.


REP. DELLENEY:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: SC Court of Appeals Seat #9


NAME:


Mr. James Edward Lockemy


BUSINESS ADDRESS:
Post Office Box 750 






Dillon, South Carolina  29536


TELEPHONE NUMBER:
(office): (843) 774-4166

2.
Date and Place of Birth:  1949, Dillon, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Divorced.  Divorced: September 1, 1994.  Grounds:  One-year separation.  Court:  Florence County Family Court.   Moving party:  It was an amicable proceeding which was sealed.  I think that my ex-wife, Ellen, was the moving party but I am not sure. Two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release. Yes. 


(a)
United States Army 1974 – 1977



18th Airborne Corps



Fort Bragg, North Carolina



Judge Advocate General Corps



Discharged Honorably from active duty December 1977



Rank:  Captain


(b)
South Carolina Army National Guard



February 1978 – April 2003



Judge Advocate General Corps



Rank:  Colonel


(c)
United States Army



April 2003 – March 2004



Multi-National Brigade (East) KFOR 5A



Camp Bondsteel, Kosovo



Rank:  Colonel



Honorable Discharge


(d)
South Carolina Army National Guard



March 2004 – December 2004



Judge Advocate General Corps



Rank:  Colonel



Retired – Honorable Discharge


(e)
South Carolina Military Department



Joint Services Detachment



Directorate – Governmental Affairs



Rank:  Brigadier General

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel, 1967-68, left just before beginning of second year due to marriage


Coastal Carolina, 1968, transferred


University of North Carolina at Pembroke, 1968-71



B.A. History


University of South Carolina School of Law, 1971-74



Juris Doctor


Judge Advocate General School, 1975



University of Virginia, Charlottesville, VA


The Citadel, January 2007-present



Pursuit of Masters Degree in History

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state. South Carolina – admitted 1974

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Working, studying and working, studying


Parliamentarian for local fraternity


Law School:  Honor Council 1973-74



 President, Phi Alpha Delta Legal Fraternity, 1973-74



Chief Justice, Phi Alpha Delta Legal Fraternity


Chess Champion, Judge Advocate General School

10.
Describe your continuing legal or judicial education during the past five years.Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 



Conference/CLE Name


Date(s)

(a)
Annual Judicial Conference

2002-07; 


(b)
Ethics 2000




12/13/05;

(c)
Circuit Judges Conference


2002-07;


(d)
Speaker, Several Seminars

2002-07.



for the SC Bar and Defense



and Trial Lawyers Assoc.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


I have been a presenter on several South Carolina Bar CLE programs as well as at Bar Association conferences.  I have lectured on military legal education matters dozens of times.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

“Judging in Kosovo When Duty Calls” was published in the Summer 2006 edition of The Judges’ Journal, the official magazine of the Judicial Division of the American Bar Association.
13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


Supreme Court of South Carolina and lower courts, November 15, 1974


United States Court of Appeals, October 3, 1974


United States Court of Military Appeals, June 13, 1975 


United States Supreme Court, June 18, 1979


United District Court of South Carolina, November 2, 1983

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1974-77
United States Army Judge Advocate General’s Corps;


1978-present
South Carolina Army National Guard Judge Advocate 
General’s Corps;


1977-Jan. 1978
Associate, A. Glenn Greene, Jr., Latta, South Carolina;


Minority Counsel, Judiciary Sub-Committee on Antitrust, 
United States Senate;


Legislative Assistant, United States Senator Strom Thurmond, Washington, D.C.;


1979-89
Partner, Greene, Lockemy and Bailey, Dillon, South Carolina, 
General Law Practice;


1989-present
South Carolina Circuit Court Judge;


2003-04
Chief Legal Officer, Multi-National Brigade (East), United States 
Army, Kosovo.

15.
What is your rating in Martindale-Hubbell?  No rating.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
10%;


(b)
state:

90%.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

 
(a)
civil:

50%;


(b)
criminal:
30%;


(c)
domestic:
20%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

65%;


(b)
non-jury:
35%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Sole counsel. 
19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
I have handled several important civil and criminal matters throughout my career.  These included setting standards for lung disease in South Carolina as well as murder cases in General Sessions Court.  I have been unable to get the citations of these cases since they were over twenty years ago.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.


(a)  See question 19.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


(a)  See question 19.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


I have been an acting Associate Justice on the South Carolina Supreme Court on three occasions:  once in 2001 and twice in 2006.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

– (e)  Please see attached.


State v. Clair E. Luckabaugh, 489 S.E.2d 657, 327 S.C. 495 Aff’d S.C. App. 1997.


An attached copy of the Court of Appeals decision in this case adequately states the facts.  Key issues involved the admission of evidence of prior acts, including stories written by the defendant concerning sex with comatose victims at trial under SCRE 401 and 404(b).  Another issue was the testimony of a deaf, partially mute witness of a prior bad act who could only speak French or in sign language;


State v. Hinson, 2007.


Defendant charged with kidnapping two teenaged girls, keeping them in a dungeon and raping them.  Case tried by the Attorney General.  The jury felt that the State had not proven guilt by a reasonable doubt and acquitted the defendant;


Pruitt v. S.C. Medical Malpractice Liability JUA, 540 S.E.2d 843, 343 S.C. 335 S.C. 2001.


Order and Supreme Court decision is attached.  The case involved whether a structured settlement in a malpractice case was altered when the JUA purchased an annuity;


State vs. Patty Syphertt, 2002.


Death penalty case out of Orangeburg County.  The defendant was charged with totally duct taping the body of her victim causing him to suffocate to death.  The jury found her guilty of murder but recommended life;


Ezell v. State, 548 S.E.2d 852, 345 S.C. 312 Aff’d as modified S.C. 2001 Acting Justice.


This is a case in which I participated as an Acting Associate Justice on the South Carolina Supreme Court.  The Court decided that the defendant received ineffective assistance of appellate counsel by not including in his appeal an audio tape of an undercover drug purchase.  Sixth Amendment issues were also addressed in the case.  The published Order is attached. 


I am presently handling one death penalty case as well as a death penalty PCR.  Additionally, I have four specially-assigned cases where damages sought are in excess of one million dollars.

(f) 
State v. Louis Winkler, Indictment #:  2006-GS-26-2101.

I just completed State v. Louis Winkler out of Horry County.  It was a capital murder case in which the jury determined the defendant guilty, and pursuant to the recommendation, the defendant was sentenced to death.

I am presently handling one death penalty PCR.  Additionally, I have four specially-assigned cases where damages sought are in excess of one million dollars.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


Yes, elected to the South Carolina House of Representatives 1982-89.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None other than military service.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No, provided, however, that I applied for Court of Appeals Seat #6 in the Fall of 2007 but was not nominated by the Screening Committee.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


1960s-1971:  
Several jobs before and during college including newspaper delivery, grocery store bagboy, plant worker and waiter.  Exact names of employers will be provided if needed.  This does not include work at my parents’ farm and grocery store;


1971-1974:

Library worker, South Carolina School of Law


Law Clerk, Rogers, McDonald, McKenzie and Fuller, Columbia, South Carolina

Private Investigator, Investigators Unlimited, Columbia, South Carolina.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

Yes, I was involved in a traffic accident in 1993 that resulted in a lawsuit but was settled by the parties and insurance companies.  I was a party defendant to a lawsuit filed on October 16, 2006.  The caption of the suit is Charles O. Hall v. Darlington County Sheriff’s Department, Sheriff Glen Campbell, Sgt Mark Luce, John Does, PTL J B Huggins, et. al; Civil Action# :  2:o6-cv-02939-TLW.  This is a prisoner civil rights lawsuit.  To my knowledge, I was never served with this law suit and do not remember anything about the case or allegations.  I not e that every judicial and law enforcement personnel in Darlington County was apparently sued along with the attorneys in the case.  No one has ever contacted me about my roll in the case and, in fact, I do not remember any action I took in this matter.  My interests as well as those of the other governmental officials are being represented by the Attorney General’s Office.  It is my belief that this matter will eventually be dismissed. 
36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code ( 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code ( 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.


To my knowledge there are no such allegations or charges.

39.
S.C. Code ( 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.


To my knowledge, there are no such allegations or charges.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No. No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No. No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.
46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Judge Advocates Association;


(c)
American Bar Association; Executive Committee, National Conference of State Trial Judges, 2002-04, 2006-08;


(d)
South Carolina National Guard Association President, 2005;


(e)
Judicial Division, ABA, Editorial Board, The Judges’ Journal.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Dillon Kiwanis Club;




President, 1984;




Legion of Honor, 2007;


(b)
Dillon County Theatre;




Florence Theatre Guild;

Dillon County Veteran’s Committee (Veteran of the Year 1999).

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have served my state, its citizens and the interest of justice to the best of my ability since taking judicial office in 1989.  My public service has not prevented me from being actively involved in community affairs including the theater, youth sports and our veterans.  I have also answered the call of my country in uniform to include almost a year in war-torn Kosovo.

For 18 years I have done my best as a Circuit Court Judge.  I have been actively involved in our state bar and the American Bar Association.  I am prepared and ready to serve my state on the Appellate Bench.

Over my career I have handled four capital murder cases.  I have sat on the South Carolina Supreme Court as an Acting Associate Justice on three occasions.  I have also handled several civil cases where the verdict exceeded one million dollars.  My experiences well prepared me to move to the Appellate Bench.

49.
References:


(a)
Charles McLaurin

      

1200 John Street

      

Post Office Box 1049

      

Dillon, S.C.  29536

      

Phone (843) 774-3360


(b)  
Brigadier General Jerry Beck, Jr.


      
Division Commander


     
 Pennsylvania Army National Guard   


(c)  
 Alston Badger


     
 Assistant United States Attorney


     
 PO Box 978


      
Charleston, SC  29402


(d)  
Major General Stan Hope S. Spears


       
Adjutant General


       
State of South Carolina


       
1 National Guard Road


       
Columbia, SC  29201


(e)  
Gwen Hyatt

       
      
P.O. Box 1220

       
     
Dillon, S.C.  29536

       
      
Phone (843) 774-1425


(f)  
Bob Braddy


      
1209 E. Jackson St.


      
Dillon, SC  29536


(g)  
Michael Rouse


      
 Pastor, Main Street United Methodist Church


       
401 E. Main St.


       
Dillon, SC  29536

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/James E. Lockemy

Date:  March 6, 2008


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the appellate bench.  Our inquiry is primarily focused on nine evaluative criteria which have included a survey of the bench and bar, a thorough study of your application materials, verification on compliance with state ethics laws, a search of newspaper articles that your name might appear, a search of previous screenings, and a check for economic conflicts of interest.


We do not have any affidavits filed in opposition to your election.  There are no witnesses present here to testify.


Do you have a brief opening statement you would like to make?


JUDGE LOCKEMY:  No, Mr. Chairman, other than I would appreciate your due consideration, and I appreciate the opportunity to continue to serve the judiciary and the state in the capacity as a judge in the Court of Appeals.  I appreciate that opportunity, and I promise you if I got that opportunity, I would give my utmost efforts into dispensing justice the way it should be done.


REP. DELLENEY:  Thank you, sir.


If you would, answer any questions Ms. Goldsmith might have for you, please.


JUDGE LOCKEMY:  Bonnie Goldsmith, how are you doing this afternoon?


MS. GOLDSMITH:  Doing fine, Judge.  How are you?


JUDGE LOCKEMY:  Fine.


MS. GOLDSMITH:  Mr. Chairman and members of the commission, I have a few procedural matters to take care of.  Judge Lockemy provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with the statement.  And with the commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidate)

Full Name:


James Edward Lockemy

Business Address:

PO Box 750





Dillon, SC  29536

Business Telephone:
843.774.4166

1.
Do you plan to serve your full term if elected?    Yes.

2.
If elected, do you have any plans to return to private practice one day?

I am not sure what I will do when my judicial service concludes.  I do know that writing and teaching history and constitutional law are areas that I have a strong desire to explore.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?    Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Ex parte communications should not be permitted except in rare situations, and I do not permit them.  In death penalty cases, ex parte communications are permitted to consider funding requests of the defense usually involving investigative type services but not about the merits of the trial.  Also, an attorney may present a request for a temporary injunction when filing a matter in the Court of Common Pleas.  This occurs where the Plaintiff is about to serve the Defendant with a lawsuit but is concerned with the disposal of assets and seeks a restraint of disposition until a hearing can be held.  Once again, the merits of the case are not discussed in detail and the restraint is for a brief period, usually not to exceed ten days.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

Disclosure is very important in any matter involving former associates or law partners.  Since I have not practiced law for nearly two decades, disclosure of a former law partner involved in a case has not resulted in a request for recusal.  The only former associates have been law clerks, and that has always been disclosed; to my knowledge, no one has ever moved for recusal.  As to lawyer-legislators, I have no policy especially addressing that status or any other legislator who may be a party to a case.  If the motion is solely because the attorney/party is a legislator and not pertaining to any specific relationship with me, then I would not recuse myself.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would give great deference to the motion and grant it.  Justice is important – but just as important is the appearance of justice.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I follow the Code of Judicial Conduct.  A small gift from a friend or associate (not a lawyer) given on a special occasion (i.e., birthday, Christmas) would be accepted.  I would attend a hospitable occasion such as a dinner party or reception as long as it is clear there can be no appearance of impropriety.  For example, I would not attend the wedding of an attorney’s child if the attorney was appearing before me then or in the very near future in a major case that might result in the appearance of a special relationship other than normal cordiality.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would report misconduct of a lawyer or fellow judge immediately to the Office of Disciplinary Counsel.

9.
Are you affiliated with any political parties, boards or commissions that need to be evaluated?    No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?    No.

11.
How would you prepare for cases that were before you?

In preparing for a case before me, I would first explore the case history, which includes briefs, memos and other items submitted by counsel.  Second, I would research the law pertinent to the case, including any cases that would form precedent on the issues presented.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I am a trial judge.  In almost all of the matters before me, the focus is on whether someone or some entity has complied with statutory or common law.  In so far as that is concerned, I promote public policy.  If the subject of a hearing is controlled by statute, I am duty bound to follow the legislation unless there are constitutional concerns.  If the statute is unclear, I will make every effort to determine legislative intent.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system?

I speak on many occasions:  Law Day activities, commencement exercises, civil clubs, etc.  I am also involved in community activities (i.e., theatre, youth baseball, civic clubs) where I promote our legal system.  I am also involved in the American Bar Association and the National Conference of State Trial Court Judges.  I am a member of the editorial board of The Judges’ Journal and other committees within the Judicial Division of the ABA.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

Anyone who has agreed to and sought a position with duties imposed by the people, for the people, must sacrifice some personal relationships.  Balance is important.  Balancing the duty to the people and one’s personal life is the responsibility of the office holder.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?

I am a member of the Law Related Education Committee of the South Carolina Bar.  I serve in several capacities in the American Bar Association:  Executive Committee of the National Conference of State Trial Judges, Editorial Board of The Judges’ Journal, member of the International Courts Committee, and member of the Standing Committee on Judicial Independence.  I am the co-chairman of the Dillon County Veterans’ Committee.  I am also a member of the CareFIRST Carolina Foundation’s Board of Directors, a group that assists indigents in getting health care.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?


a)
The use and value of historical evidence in practical application of the Constitution:


In matters that are in litigation where there are differences of opinion as to the application and meaning of the Constitution, it is first crucial to look at precedent.  If it deals with our state’s constitution, then we look to our Supreme Court’s decisions.  If it deals with the United States Constitution, then I would look to our state decisions as well as those of the United States Court of Appeals and the United States Supreme Court.  If nothing is controlling in those areas, then the debates within the relative Constitutional Conventions would be very important in determining the issue.  I have researched the minutes of the Constitutional Convention of 1787 in Philadelphia as a student of history.  I have also reviewed some documents from South Carolina’s Constitutional Convention, which resulted in our most recent constitution in 1895.  As a counsel for the Judiciary Committee for the United States Senate, I was involved in advising the Constitutional Law subcommittee of the Senate Judiciary Committee about the extension of time request to ratify the Equal Rights Amendment.  This involved extensive research in not only our 1787 Constitutional Convention, but the Congressional debates in 1789 and 1790 on the first ten amendments to the Constitution.  That research, as well as research involving the adoption or rejection of other amendments, helped the committee in deciding whether to extend the time for ratification of the Equal Rights Amendment.  I have often used the valuable techniques learned while working in the United States Senate in researching constitutional cases that have come before me.


b)
The use and value of an agency’s interpretation of the Constitution:

If a matter comes before the Court, an agency’s interpretation of the Constitution may be informative, but it is not controlling.  The Court must make its decision based on standards set forth in subsection (a) above.


c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:


See the answer to subpart (a).

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?

The statutes passed by the South Carolina General Assembly are controlling, as long as they do not violate any provisions of the State or Federal Constitutions.  There is a strong presumption that all laws passed by the General Assembly are constitutional.  On the rare occasions where the statutes are challenged as unconstitutional, our courts on the state and federal levels are required to decide if the legislation is in accordance with the Constitution.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?

Our Constitution provides for only three branches of government:  legislative, executive and judicial.  The legislative power is in the General Assembly of the State of South Carolina.  All other legislative governments are subdivisions within that body.  The same is true with the other branches of government.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?   No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?    No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?    Yes.

22.
Have you written any scholarly articles?

Yes.  “Judging in Kosovo When Duty Calls” was published in the Summer 2006 edition of The Judges’ Journal.  I have written several reports about criminality and deviancy in early modern Europe.  These specifically included the early courts in Italy, Germany and France.

23.
What do you feel is the appropriate demeanor for a judge?

A judge should be courteous, fair, firm, in control and respectful.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

They apply seven days a week, twenty-four hours a day, except the issue of control.  In that area, my granddaughters rule.

25.
Would there be a role for sternness or anger in meetings with attorneys?

Although some situations require a judge to be stern, that sternness should also be exhibited with proper respect and restraint and never with anger.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

I have spent no money.  I do plan at the appropriate time to drive to the General Assembly to see members and personally take leave and pay my expenses for these trips.

27.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?

No.  I have used my office equipment to fill out my application for reelection.

28.
Have you sought or received the pledge of any legislator prior to this date?    No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?    No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?    No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?    Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

____________________________________

Sworn to before me this ____day of __________________, 2008.

____________________________

Notary Public for S.C.

My Commission Expires: _____________


REP. DELLENEY:  It will be done at this point in the transcript.


MS. GOLDSMITH:  Also included in the notebooks for your review is a copy of Judge Lockemy's personal life experiences statement.  I would also note for the record that based on the testimony contained in his PDQ, which was introduced earlier into the record, Judge Lockemy meets the statutory requirements for this position regarding age, residence and years of practice.


MS. GOLDSMITH:


Q.   Judge Lockemy, after 18 years on the circuit court bench, why do you now want to serve as an appellate court judge?


A.   Well, I've always enjoyed being on the circuit court as pretty much all my life I've enjoyed dealing with people and involved with people.  And so for 17 years, I never even sought any other position other than the honored position that this legislature gave me in 1989, and that's on the circuit court.


I now find myself very much interested in the study of the law, research of the law.  Plus, you look upon yourself and you say how can you serve your state, how can you serve the interest of justice better?  And I feel I could.  I feel I could and I would.


And so I thought to myself I would like to be on the Court of Appeals.  I feel I can serve my state and justice in a good way.  And although I do enjoy working with people, I enjoy the citizens that give their time to come as jurors.  I find it challenging but also rewarding to deal with the problems in the civil and criminal court.  But I would very much like the opportunity to review the essence of the law, the study of the law further and to write opinions that would be precedent in areas and to be more involved in the law.


Q.   Can you explain to the commission how you feel your legal and professional experience thus far will help you to be an effective appellate court judge?


A.   Well, briefly, I appeared before you all last time, and I think I talked too long about that.  So I won't talk so long.  I think everything is there.


I obviously practice law.  I was in the Army where there was no training, you just went right into representing people.  And then I was at Senator Thurmond's office two years where I dealt with the issue of making the law in the Senate Judiciary Committee in the United States Senate.


I had been involved in practicing law after that and in the legislature here in South Carolina.  In addition, within the military, I've managed many lawyers in Kosovo for one year when I was activated, or in my activation in Kosovo, I managed many lawyers and got involved in very interesting new areas of the law dealing with international law and worked with NATO and worked with the UN.


And I just feel I bring a well-rounded view to the Court of Appeals.  Not only that, my community dedication.  I think you can see it in my records there that I've been very much involved in my community, which brings someone who doesn't want to be aloof, someone that wants to be part of the community, part of the state, part of the people of this state as I also render fair justice.


Q.   Are there any areas in which you feel you would need additional preparation to serve on the Court of Appeals, and how would you go about that additional preparation?


A.   I guess the only area that I would deal with is in the circuit court, you're ready to go and make your decisions right away as best you can after you've studied and read the things that you need to read to prepare.  And when you're in the middle of a trial, of course, you don't have days to decide issues at the trial.  So I think the only area I could imagine is to make sure I get myself accustomed to the Court of Appeals here.  You're not in a trial every day but yet you must render justice efficiently and quickly.  But I think I would probably have to make sure I knew I had a little more time when doing things but not do it such that you delay the decisions.  That's the only one I could imagine.


Other than that, I imagine any issue before the Court of Appeals that in my 18 years on the bench I haven't already discussed, I haven't already been involved in, I haven't already deliberated upon and made decisions on.


Q.   Judge Lockemy, although you address this in your sworn affidavit, could you please tell the members of the commission what you think is the appropriate demeanor for a judge?


A.   Well, the appropriate demeanor for a judge is respect for all those before the court.  Respect to the lawyers as well as to those who are nonlawyers, and also those people who sometimes are forgotten, and those are the jurors.


I remember when I was in the legislature I had people call me and say, "Can you help me get off jury duty?  Help me get off jury duty."


I would ask them why.


And they would say, "Well, because we go up there, we sit in a room, they sit us out in the hallway, and then somehow get on a jury, then they send us home, send us here, then all of a sudden the week is over and no one told us what happened.  We don't know."


So I think that the respect for those citizens who come up there for 8, 9, 10, 11, 12, 15 hours a day, respect to let them know.  So I made a commitment when I became a judge and said when I have a trial or when I don't have a trial but the jurors have been there waiting for this or that and things work out with resolution by settlement or a plea, that I go and tell them exactly what happened.  And I also tell them what my sentence was in a criminal matter and discuss with them their purpose of being there and how they were important to being there.


Then I end the week and make sure I have the opportunity and honor to shake those citizens' hands before they leave the courtroom because I want to make sure they know how important they were as judicial partners in the dispensing of justice in that county for that week.


Q.   Thank you.


In your PDQ, you reported in 2006 you were named as a defendant in a case involving an alleged violation of a prisoner's civil rights.  Can you explain the details of this action, if you know any, and why you believe you were named as a defendant?


A.   I don't know any.  And what I mentioned to you, I was told by the Attorney General they don't have any evidence of me ever being served, and I don't remember the case.  I think I was named along with about 20 other judges as well as other officials in the state, maybe even the Attorney General.  So I don't really remember.  That's happened once or twice.


And so I never remember being served.  All I got was a copy from someone saying there was a complaint -- or not a complaint but a lawsuit.  And then I noticed that my name, by the way, I think my name was in the footnote, and that's why they went ahead and notified me, also.  I don't think I was on the actual caption of that one, at least.


Q.   Okay.  Judge, four bench and bar surveys were filed in response to you offering for service to the seat on the Court of Appeals.  Three of those surveys contained negative comments.  In particular, concerns were raised about potential impartiality that you may have when making decisions on cases tried before you. Would you please respond to that comment?


A.   Well, when you and I talked, you said two or three lawyers said I favored the plaintiff.  And you said they came from the same area.  So I had no -- I don't know who they are other than it could be something that -- someone who maybe felt that I was incorrect in the decision that I made, and I should have made it on the other side.


I mentioned to you, though, as you look at the surveys that the bar does when a judge is up for reelection, I notice I have something like eight or nine said I favor the defendant and eight or nine say I favor the plaintiff.  So I was surprised when you told me that, but since it was three people and they're all in the same area, then I assume it must have been a case.  That's all I can imagine.  But I've never had that before, ever, other than a balance.


Q.   Additionally, concerns were raised about your potential lack of authority or leadership in the courtroom.  Could you please respond to those comments, as well?


A.   I'm not sure I know what to say about that. What that really means, it may mean some people do wonder why I shake hands with jurors when they leave. And maybe that, you know, when you come down off the bench and go out to the back door and shake hands as they leave, that might have -- some people might have a concern.


In addition, I'll be honest with you, when I have classes come to the courtroom, I many times will have one of the children in the classroom, of course, if it's like seventh or eighth graders, have them come up there and sit with me.  I'll even have them look up on the book, when I have guilty pleas, what potential sentences are so they can learn how to look those things up.


So maybe -- I know some people don't like the idea of maybe people being up there, but once in a while I will have students and let them sit up there with me, even during a trial, so they get the feel of how that should be.


I cannot imagine anything other than that because there is no doubt when that court is going on, as should be the case, that the judge is in charge of that courtroom.  And I don't -- I cannot -- I know a couple of you all have been in court when I've been there.  I can't imagine anybody that would even envision me not being in charge of the courtroom. Whatever happens here, I'll invite anybody to come to my courtroom that maybe thinks I don't have the authority in the courtroom.


Q.   Thank you.


Finally, can you please tell the commission whether or not you've been asked to serve as an acting justice on the Supreme Court and the nature of your service to the court?


A.   Yes, I have.  I have done it on three cases and I wrote them down, but I'm trying to remember the three.  One I dealt with a criminal matter and another dealt with a, I think, workers' compensation matter, and the other was a general civil matter.  But I've been on three cases that I sat with the Supreme Court as an associate justice, acting associate justice.


Q.   Thank you, Judge Lockemy.  Just a few housekeeping issues for you.


Have you sought or received the pledge of any legislator prior to today?


A.   No.


Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?


A.   No, ma'am.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   No.  And I made sure that people who've come up to me and mentioned that, I say, Well, if you know someone, you know, you can say hello, but you cannot ask anyone to vote or me or make any insinuation like they should commit or that won't be voting for me, nothing at all.


Q.   Have you contacted any members of the commission?


A.   No, I have not other than I see you all around the floor.  Shaking hands within the confines of the state house grounds, I'd have to say.


Q.   Do you understand that you're prohibited from seeking a pledge or commitment until 48 hours after the formal release of the commission's report?


A.   Right.  And I understand that should be sometime in the first part of May sometime.


Q.   Have you reviewed the commission's --


A.   As I do with everything, I won't do anything unless I call Jane.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   Yes.


Q.   As a followup, are you aware that a violation of the pledging rules is a misdemeanor that is punishable by a fine of not more than $1,000 or imprisonment of not more than 90 days?


A.   Yes.


MS. GOLDSMITH:  I would note that the Pee Dee Citizens Committee reported that Judge Lockemy impressed the committee of being very dedicated to the pursuit of excellence in the law and inspired to offer for this office based on his desire to continue his study of the essence of the law.  The committee found Judge Lockemy to be very qualified for the office.


Mr. Chairman, without objection, I would ask that the Citizen Committee Report be entered into the record.


REP. DELLENEY:  Without objection.


MS. GOLDSMITH:  Finally, I would note for the record that any concerns raised during the investigation regarding Judge Lockemy were incorporated into the questioning of him today.


Mr. Chairman, I have no further questions.


REP. DELLENEY:  Any members of the commission have any questions for Judge Lockemy?


Okay.  There being no questions, Judge, we thank you for appearing before us today.  And as you're well aware from having done this for 17 years or ever how long it's been, that you know this concludes this portion of the screening.  And if we wanted to, we can call you back into another session, public hearing session to ask you some questions.


I'll remind you about the 48-hour rule which you have stated correctly, and also remind you that if anyone contacts you about advocating for you, which you have already discussed that with us, also, that you would remind them about the 48-hour rule.


With that, thank you for your service and thank you for offering to serve on the appellate court.


JUDGE LOCKEMY:  Thank you very much, Mr. Chairman.  And thank you all for doing what you're doing to make sure that we have a system in our state so that we're involved in merit and merit selection, which my experience in other states makes our state a shining star in the judicial process.  Thank you all.


(Judge Lockemy exits the room.)


(Judge Milling enters the room.)


REP. DELLENEY:  We have before us this afternoon the Honorable John M. Milling, circuit judge, who seeks a position on the South Carolina Court of Appeals, seat number 9.


Good afternoon, Judge.


If you would, please raise your right hand to be sworn.


Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?


JUDGE MILLING:  I do.


REP. DELLENEY:  Thank you, sir.


Have you had an opportunity to review your personal data questionnaire summary?


JUDGE MILLING:  I have, yes.


REP. DELLENEY:  Is it correct?


JUDGE MILLING:  Yes, sir.


REP. DELLENEY:  Do you have any objection to our making that summary a part of the record of your sworn testimony?


JUDGE MILLING:  Not at all.


REP. DELLENEY:  The Judicial Merit -- it will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: South Carolina Court of Appeals – Seat 9


NAME:


Mr. John McKey Milling


BUSINESS ADDRESS: 
P.O. Drawer 519






Darlington, South Carolina, 29540.


TELEPHONE NUMBER:
(office): (843) 393-4083

2.
Date of Birth: 1948.


Place of Birth: Georgetown, South Carolina.

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status: Married on July 26, 1969 to Gail Stokes Milling. Never divorced. Three children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.

S. C. Army National Guard: December 22, 1969, to December 21, 1976;  E5;  XXX-XX-XXXX:  Honorable Discharge

U. S. Army Reserve: February 11, 1977, to November 24, 1983:  Cpt. XXX-XX-XXXX:  Honorable Discharge

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Clemson University: Bachelor of Arts, Political Science, with Honors, 1966-1969.

University of South Carolina, School of Law, Juris Doctor, 1970-1973.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Are you a member in good standing in the states in which you are admitted?  Has there ever been a time in which you were not a member in good standing?  List the date(s) and reason(s) why you were not considered a member in good standing.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to practice in South Carolina 1973.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

University of South Carolina: 1970-1973

Member of the Society of Wig and Robe and S. C. Law Review.  Participated in the research and authorship of “The 235 Housing Program in Action: An Empirical Examination of its Administration and Effect on the Homeowner-Participant in the Columbia, South Carolina, area.”  This was published in the Law Review Journal.

10.
Describe your continuing legal or judicial education during the past five years. Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 


(Example format below - Please do not insert a table.)



Conference/CLE Name




Date(s)

(a)
Attendance at annual Circuit Court 



Judges Conferences  




2003 – 2007;


(b)
SCTLA Convention





2003;04;06;07;


(c)
S. C. Defense Trial Attorneys Convention

2003;


(d)
Annual Criminal Law Updates at 



S.C. Bar Convention




2003- 2007;


(e)
Annual Civil Law Updates at S.C. Bar Convention
2003- 2007.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

Participated in panel presentation of recent Court decisions during the 2000 Annual Conference of the S. C. Solicitor’s Association – October 1-4, 2000.


I taught a course at the Florence-Darlington Technical College from August through December, 2006.  This was a general law course in the Paralegal Program introducing the students to basic elements of estate matters, property matters, family law, the Constitution, torts, etc.  

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None, other than through Law Review, as previously identified.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All Courts in South Carolina.



November 3, 1973;


Federal District Court of South Carolina.

April 1, 1974;


Fourth Circuit Court of Appeals.



May 1, 1995;


Supreme Court of the United States of America.
March 17, 1997.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
Greer & Chandler: Associate with A. Lee Chandler and Benny R. Greer in their partnership from 1973 until 1976, when Chief Justice Chandler (Ret.) was elected Circuit Court  Judge for the Fourth Judicial Circuit;


(b)
Greer & Milling: Partner in this firm from 1976 until 1988 when Judge Greer (Ret.) was elected Family Court Judge of the Fourth Judicial Circuit;


(c)
Milling Law Firm, P.A.: sole practitioner in successor firm to Greer & Milling.  Involved with the general practice of law.  Chief areas of practice: Personal injury claims, construction claims, Workers’ Compensation cases, real estate matters, Probate matters, utility law, issues relating to construction and application of certain legislative enactments, criminal law, corporate law, divorce and family law, and School law;


(d)
Part time Assistant Solicitor for Darlington County: Served in this capacity from 1977-1980; served again beginning October 1, 1997, to February 10, 1999;


(e)
Part time Assistant Public Defender: 1985 and Part time Chief Public Defender from 1986 to l988 and 1994 to 1997;


(f)
Town Attorney: Served as town attorney for Town of Lamar and Town of Society Hill from 1989 until February 10, 1999;


(g)
Darlington County School District: served as attorney for the District from July, 1988, until June 30, 1996. 

15.
What is your rating in Martindale-Hubbell?  AV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years? 
Five (5) years prior to 1999:


(a)
federal: 
Three (3) cases during that period;


(b)
state: 

civil – three (3) to four (4) cases tried per year during that period;  criminal – handling pleas or trials during each term; family court – two or three (3) cases per month.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil: 

Sixty-five (65%) percent;


(b)
criminal: 
Twenty (20%) percent;


(c)
domestic: 
Fifteen (15%) percent.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

Ten (10%) percent;


(b)
non-jury: 
Five (5%) percent – approximately twenty (20%) percent if domestic cases are included.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant. 


(a)
Stanley vs. Darlington County School District, 879 F. Supp. 1341 (D.S.C. 1995); 915 F. Supp. 764 (D.S.C. 1995); 84 F. 3rd 707 (4th Cir. 1996).



Darlington County School District operated under a 1970 School Desegregation Plan approved by the Court in Stanley vs. Darlington County School District, et al, 424 F. 2d 195, 196-97 (4th Cir.), rehearing denied, 424 F. 2d 198 (per curiam) cert. denied, 398 U.S. 909, 90 S. Ct. 1690, 26 L. Ed. 2d. 67 (l970).  In 1990, the United States moved to intervene.  The Court in the action in which I was involved had to address whether or not previously issued Orders that found the School District in compliance were binding on the Court since they were issued without an evidentiary hearing.  The Court also had to address issues of whether the School District had standing to sue the State of South Carolina, whether the Eleventh Amendment to the United States Constitution was a bar to the action against the State, implementation of a Magnet School as a part of the remedy Order, as well as various other issues.  In the portion of the case reported in 915 F. Supp. 764 (D.S.C., 1995), the trial court had to consider a revised enrollment process substituted by the School District for the dedicated Magnet School.  The State of South Carolina appealed the Order of the trial court and that appeal was principally handled by Mr. Lindseth, whom, I had associated, and who tried the case with me;


(b)
Florence-Darlington Commission for Technical Education, a corporate politic, and the Florence-Darlington Technical College, vs. William Reeves McCall, William S. Dewitt, Jr., Clark and McCall, Architects, Inc., Rast & Associates, Hoffman, Hoffman & Hoffman, Inc., Peerless Pump Company, and The Masters Company, Inc. 1988 CP16-514.



This was an action originally filed against the architects, engineers and suppliers, alleging negligence by the Defendants in the design, construction, manufacture and installation with respect to renovations to the HVAC system of the Plaintiff.  The other issues that were dealt with were breach of express and implied warranties and fraud and fraudulent representations.  The contract the Plaintiffs had with the Defendant architects provided for arbitration and, accordingly, the case was submitted to arbitration;


(c)
Donald E. Logan vs. General Motors, Inc. and King Cadillac-Oldsmobile-GMC Truck, Inc., 90CP21-680 and Nettie C. Logan vs. General Motors, Inc. and King Cadillac-Oldsmobile-GMC Truck, Inc., 90CP21-1266.



These were actions brought on behalf of Mr. Logan for injuries alleged to have occurred because of defects in his truck manufactured and sold by the Defendant.  This was a one week products liability trial incorporating all of the issues incident to those types of cases to include the liability and damages questions and the experts on both issues;


(d)
State vs. Donnie Crowley, 95GS16-2026. 95GS16-2027.



The State charged the Defendant with criminal sexual conduct with a minor, first degree, and criminal sexual conduct with a minor, second degree.  The alleged victim was the daughter of the Defendant, and, in essence, alleged sexual assaults had been going on since she was approximately three (3) years old.  She was approximately seventeen (17) years old at the time she made the allegations and had not been living with the Defendant for some period of time.  The Court had to deal with various evidentiary matters, including the scope of the admissibility of statements by the alleged victim to others.  In this case, I represented the Defendant as Public Defender;


(e)
State vs. James Jackson, 96GS13-1156.



This was a murder charge where the death penalty was not sought by the State.  The Defendant was a police officer who shot and killed the victim.  While the Court had to deal with the general voir dire and evidentiary matters, a key issue was whether or not the Defendant had acted in self defense in firing at the victim.  The matter ended in a mistrial and was retried in January, 1999, and the Defendant, the Police Officer, was found not guilty.  In this case, I was the prosecutor in both trials.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Bob A. Shirley v. Katherine Sydney Mims Shirley; Heard by the South Carolina Supreme Court; filed August 7, 1990, Opinion No. 90-MO-224;


(b)
Ready Mix Concrete Company v. Industrial Paving, Inc.; Heard by the South Carolina Court of Appeals; Filed December 23, 1992, Opinion No. 92UP179;


(c)
Carolina Power & Light Company v. Darlington County; Heard by the South Carolina Supreme Court.  Decided May 6, 1991, 304 S.C.525, 405 SE 2d 823 (1991);


(d)
Carolina Power & Light Company v. Darlington County; Heard by the South Carolina Supreme Court; Decided June 1, 1993, 315 SC5, 431 SE2d 580 (1993);


(e)
C. R. Crib and Vacie S. Cribb vs. Alexander Paul and Darlington County; Heard by the South Carolina Court of Appeals; filed May 14, 1996; Opinion No. 96-UP-144, by Order dated June 21, 1996.  The South Carolina Court of Appeals denied the Petition for Rehearing and by Order dated November 8, 1996, the South Carolina Supreme Court denied the Petition for Writ of Certiorari.  By order dated April 28, 1997, the Supreme Court of the United States denied Mr. Paul's petition for Writ of Certiorari.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.  None.  Most of criminal cases I handled either as Public Defender of Assistant Solicitor and any Appeals handled by Appellant Defense or the Attorney General’s Office.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


(a)
Elected Judge, Circuit Court, At large, Seat 1, on February 10, 1999;


(b)
Re-elected Judge, Circuit Court, At large, Seat 1, on April 9, 2003.  The Circuit Court is the court of general jurisdiction in both civil and criminal matters. The Circuit Court also has limited appellate jurisdiction over appeals from the Probate Court, Magistrate's Court, and Municipal Court, as well as appeals from the Administrative Law Court and Workers’ Compensation Commission for matters occurring before July, 2007.
23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Kim Austin v. John M. Trask, Jr., John M. Trask, III, and Greenway Corporation, d/b/a Carolina Buggy Tours, 1997-CP-07-187;Erik J. Cooper v. John M. Trask, Jr., John M. Trask, III, and Greenway corporation, d/b/a Carolina Buggy Tours, 1997-CP-07-208 and Pamela J. Garcia v. John M. Trask, Jr., John M. Trask, III, and Greenway corporation, d/b/a Carolina Buggy Tours, 1997-CP-07-209;

(b)
Elayne Thomas Ann Scott (Brunson) v. John Q. Brunson, Sr., Trustee trust for Robert Ashley Brunson, u/w of Muldrow McCoy Brunson, 1999-CP-43-756;


(c)
Universal Benefits, Inc. vs. James H. McKinney, 1997-CP-43-1185;


(d)
State vs. Roywickus Cade, 1999-GS16-473;


(e)
The State vs. Jacinto Antonio Bull, 1998 GS16-1492 (Felony DUI), 1998 GS16-1349 (Reckless Homicide), 1998 GS16-1182 (DUS), 1999 GS16-2289 (ABHAN), and 1999 GS16-2290 (ABHAN).

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  I taught a course at the Florence-Darlington Technical College from August through December, 2006.  This was a general law course in the Paralegal Program introducing the students to basic elements of estate matters, property matters, family law, the Constitution, torts, etc.  

AMENDED 26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Yes, I unsuccessfully ran for Darlington County Council in 1980.

AMENDED:  I also unsuccessfully ran for Seat Number Six on the Court of Appeals, which election was held on February 6, 2008.
27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.
Prior to entering law school, upon graduation from Clemson University in 1969, I taught history at Junior High School in Fort Mill, South Carolina, from 1969-1970.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  Lease arrangements with Darlington County and Congressman John Spratt could create problems.  I would disclose the same and may or may not recuse, depending on the position of the parties.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally? Approximately thirty (30) years ago, I think I was named as a party to a lawsuit for services on the Board of Grievances, but was never personally served.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek. I have or will spend approximately Seventy-five ($75.00) dollars in postage for letters sent out announcing my candidacy.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Darlington County Bar Association;


(c)
Circuit Judges Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Downtown Darlington Revitalization;


(b)
Elder, Darlington Presbyterian Church.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


(a)
New Harmony Presbytery Judicial Commission;


(b)
Darlington Presbyterian Church Christian Education Committee;


(c)
Darlington Presbyterian Church Youth Council;


(d)
Darlington County Space Needs Feasibility Committee.

49.
References:  


(a)
Henry M. Funderburk, III;


(b)
Honorable Benny R. Greer, Judge of the Family Court (Ret.);


(c)
Honorable A. Lee Chandler, Chief Justice of the S. C. Supreme Court (Ret.);


(d)
Dr. Jeffrey Scharstein;


(e)
Mr. Harris E. DeLoach, Jr.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/John M. Milling

Date:  March 5, 2008


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the appellate bench.  Our inquiry has focused primarily on nine evaluative criteria which has included a survey of the bench and bar, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, a study of any previous screenings and a check for economic conflicts of interest.


There are no affidavits filed in opposition to your candidacy, and there are no witnesses here to testify.


Do you have a brief opening statement you would like to make?


JUDGE MILLING:  Yes, sir.  I'd like to thank those that I have been involved with in this committee for the courtesies that they've shown to me, and thank you for the service you provide to the state as you are a part of the screening process.


REP. DELLENEY:  Thank you, sir.


Answer any questions our counsel might have for you.


MR. WRIGHT:  Mr. Chairman and members of the commission, I have a few procedural matters to take care of.


Judge Milling provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with the statement.  And with the commission's approval, I'll ask those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidate)

Full Name:   


John McKey Milling

Business Address: 

Post Office Drawer 519 

Darlington, South Carolina,29540.

Business Telephone: 
(843) 393-4083

1.
Do you plan to serve your full term if elected? Yes.

2.
If elected, do you have any plans to return to private practice one day?  No plans at this time.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications.

Ex parte communications are only permitted as they relate to scheduling, administrative matters and emergencies.  The judge should ensure that all parties are aware of any communication and be afforded an opportunity to respond.  The Judge may also sign ex parte orders approving expenses as provided by Statute relating to defense of indigents.

 
What is your philosophy on recusal, especially in situations in which

lawyer‑legislators, former associates, or law partners are to appear before you?

I do not automatically recuse myself when lawyer-legislators appear before me.  My former associate and I have not practiced together since 1992. I do not automatically recuse myself from trials in which he is involved.  I disclose prior relationships to lawyers who may not know.If falls within the Canon, I recuse.

 
If you disclosed something that had the appearance of bias, but you

believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

If my impartiality might reasonably be questioned, I would recuse myself.  If a litigant had no reasonable basis, after disclosure, to think my impartiality would be affected and was making the motion because not really ready to go to trial, I would probably not grant it, as to grant would not be fair to the other party.  My practice is to review Canon 3(e); if party is really concerned, then I will recuse myself.

 
What standards have you set for yourself regarding the acceptance of gifts

or social hospitality?  I accept invitations to conventions sponsored by the Bar Association, Trial Lawyers’, Defense Lawyers’ and Solicitors’ Associations, and activities related to them, but not from individuals or firms with matters before me.

 
How would you handle a situation in which you became aware of

misconduct of a lawyer or of a fellow judge?

I would follow the reporting requirements set forth in Canon 3(D).

9.
Are you affiliated with any political parties, boards or commissions that need to be evaluated? No.

10. 
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?

I would review the transcripts of the record and briefs that were submitted, well as do my own legal research.  My law clerks would also be    conducting reviews and we would discuss our respective conclusions.  Currently, as a Circuit Judge, I review the file and conduct my own research into unique issues that may arise.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I am not a judicial activist. However, a judge may be required to determine public policy in appropriate situations, such as whether or not a contract provision violates a public policy and also to determine if action claimed to be public policy impinges on the inherent authority of the Judicial branch.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system?

I will participate in CLE’s and on educational panels, if requested, as well as give talks for Law Day or similar programs, as requested.  I may again engage in teaching at a local college or at Florence Darlington Technical College, if these opportunities occur again.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

While serving as Circuit Court Judge, I attempt to leave the trial in the Court Room and do research and jury charges at a time not interfering with family time.  When holding Court out of Circuit for an extended period, I try to be more attentive on the weekends.  Hopefully, I have been successful.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


New Harmony Presbytery Judicial Commission


Elder, Darlington Presbyterian Church


Darlington Presbyterian Church Christian Education Committee


Darlington Presbyterian Church Youth Council


Darlington County Space Needs Feasibility Committee


I am simply a member of these Committees

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?


a)
The use and value of historical evidence in practical application of the Constitution:

The first rule is that the words of a Statute are to be given their plain and ordinary meanings and that legislation is presumed to be constitutional.  As the intent of the legislature is being determined, historical evidence may be helpful.  It was stated in Kirkland v. Allendale County, 128 SC 541, 122 SE 648 (S.C. 1924) that “Another familiar general provision of interpretation of the Constitution is that a provision should be construed in the light of the history of the times in which it was framed, and with due regard to the evil it was intended to remedy, so as to give it effective operation and suppress the mischief at which it was aimed.”


b)
The use and value of an agency’s interpretation of the Constitution:

An agency does not have the authority to interpret the Constitution.  Where agency interpretation might be relevant is their interpretation of the legislation they are responsible for implementing.  Agency interpretation may be considered to reflect legislative intent.


c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

Where this information is available, it may also be helpful in interpreting the intent of the legislature.  Of course, the power to conduct Judicial Review was declared in 1803 in the case of Marbury vs. Marshall, 5 U.S. (1 Cranch) 137 (1803).

Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.   

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?

The power that the other levels of government have are those that are given to them by the State.  An example is the “House Rule” legislation.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  Not since Law School.

23.
What do you feel is the appropriate demeanor for a judge?

I feel that a judge should be patient, dignified and courteous to those   involved in the legal system so that the participants will feel they have been fairly treated, and that the outcome is not affected by any bias or prejudice on my part.  I always attempt to comply with the standards set out in Canons 3A, 3B and 3C.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

As set out in Canons 2 and 4, we are always to conduct our extra-judicial activities so they do not cast reasonable doubt on our capacity to impartially act as a judge, demean our judicial office or interfere with the proper performance of our judicial duties.

25.
Would there be a role for sternness or anger in meetings with attorneys?

It is never appropriate to display anger in judicial matters, and it adversely affects the whole process.  Generally, attorneys and pro se litigants behave courteously, if treated that way.  If a situation becomes particularly frustrating, it can be resolved by a brief recess.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

The only funds spent at this time are those for postage in connection with submitting the application material.

27.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office? No.

28.
Have you sought or received the pledge of any legislator prior to this date?

No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening? No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No, as to both questions.

31.
Have you contacted any members of the Judicial Merit Selection Commission? No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?

Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/JOHN McKEY MILLING

Sworn to before me this 1st day of March, 2008.

Notary Public for S.C.

My Commission Expires: July 24, 2012.


MR. WRIGHT:  Also included in the notebook for your review is a copy of the candidate's personal life experiences statement.


One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Milling meets the statutory requirements for this position regarding age, residence and years of practice.


MR. WRIGHT:


Q.   Judge Milling, why do you want to serve as an appellate court judge?


A.   I have enjoyed the opportunity that was extended to me by the legislature to serve the last nine years as the trial court judge.  Before that -- excuse me, before that, I had the opportunity to be in practice for 26 years and had a wide variety of clientele and issues in areas that I practice in.


I think it would be a natural progression and I would enjoy to have the opportunity to serve as an appellate court judge, to continue as I have had an opportunity to participate in various aspects of the law.  And I would hope and feel that the experiences that I have had in practice and on the trial bench would be of benefit as I moved to the Court of Appeals.


And most of the issues that are going to be dealt with by the Court of Appeals are those issues that are presented on a regular basis to the trial bench, both the civil issues and the criminal issues. They are, of course, issues that come up off of the family court bench, but they are not as frequent as those that are coming out of the trial bench, the circuit court bench.


And so I believe that the experience that I have developed during my 30 something years of practice would aid me and benefit me in giving me a chance to do something that would also be beneficial to the state as well as myself.


Q.   Judge, how do you feel your legal and professional experience thus far would help you be an effective court judge?


A.   Well, I have seen the issues that generally come up, whether they be on the criminal side or whether they be on the civil side.  Much of what we do on the trial bench gives us some discretion as to the introduction of evidence.


I have always tried to conduct trials in such a way that those who are participating, even if they are not satisfied with the outcome of the trial, do feel as if they have had an opportunity to present their case fairly to the jury and that I have not done anything to interfere with that presentation.  And so I believe those types of skills would assist me as I review the record, as I do research in connection with writing opinions and as opinions were being written.


Q.   Judge, are there any areas that you feel you need to additionally prepare for in order to serve on the Court of Appeals, and if so, how would you go about that additional preparation?


A.   I think everything we do as judges is a learning process.  If we go to try a civil case, it's my practice to do some research, to review the file to do some legal research.  I have a sheet of paper in my pocket this morning where I went to the office at 8:00 to double-check on damages and special damages and pleading those in connection with a contract case that I'm currently presiding over.


So I don't think that I know it all.  I don't think that I will ever know it all.  And I think the best thing for a judge to do, whether they're trial judges or appellate judges, is to recognize that fact because certain legal precedent is fact intensive, and we need to be looking at the legal precedence, looking at what was actually being discussed in those cases. And the same thing needs to be done when you're on the appellate bench to be sure that the record supports the case law that we are looking at.


Q.   Judge Milling, could you please tell the members of the commission what you think is the appropriate demeanor for a judge?


A.   I think a judge should be patient, a judge should be kind, but at the same time the judge should be firm.  I have been fortunate in that I have in nine years never had the need to use a gavel in a courtroom. I think that by inflection of tone, by treating the participants in a courteous fashion, even the defendants that are standing before you and are pleading guilty to a crime, that if you do that, then you are able to have a courtroom atmosphere which is appropriate.


There's no reason for the judge to feel that he or she is a be-all and an end-all.  Because what we are doing is we are operating under, in essence, a trust that's been bestowed on us by the legislator to treat people fairly who come before us.  We can't always give them what they want, but at least we can be courteous and fair to them.


Q.   Judge, I have just a few housekeeping issues.


Have you sought or received the pledge of any legislator prior to this date?


A.   No, I have not.


Q.   Have you sought or have you been offered a conditional pledge of support from any legislator pending the outcome of your screening?


A.   No, sir.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   No, sir.


Q.   Have you contacted any members of the commission?


A.   No, sir.


Q.   Do you understand that you're prohibited from seeking a pledge or a commitment until 48 hours after the formal release of the commission's report?


A.   I do.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   Yes.


Q.   Are you aware that the penalties for violating the pledging rules are that a violation is considered a misdemeanor and upon conviction, the violator must be fined not more than $1,000 or imprisoned not more than 90 days?


A.   Yes.


Let me go back to one of the questions.  I have sent out simply a letter advising that I am seeking this position.  I instructed my secretary not to send it to any legislators who are also members of this committee.  Senator Knotts has come on board since I was last screened, and I'm not sure whether she inadvertently did not pick that up and sent him a letter or not; if so, that was my oversight that I hadn't caught that.


SEN. KNOTTS:  Mr. Chairman, I might add that the letter did not seek any commitment or any type of interference with this committee or anything like that. It was just simply a form letter that was sent to every legislator.


MR. WRIGHT:  I would note that the Citizens Advisory Committee in the Greater Pee Dee area interviewed Judge Milling in the fall of 2007 and found him to be very qualified for the office that he is seeking.


Mr. Chairman, without objection, I would ask that the Pee Dee Citizens Committee Report be entered into the record.


REP. DELLENEY:  It will be done so at this point in the transcript.


MR. WRIGHT:  Mr. Chairman, I have no further questions.


REP. DELLENEY:  Does any member -- Senator Ford. BY SEN. FORD:


Q.   Judge, I don't know you but I like your attitude.  Let me ask you a question.


A.   Yes.


Q.   What type of person would you recommend to me for Court of Appeals?


A.   I would tell you to select someone whose education and background of experiences would show that they do have the mental intellect to fulfill the responsibilities and whose personality was such that they would be someone that if you elected them, you would feel comfortable in what they said from the bench as well as how they conducted their lives would not cause you to have to stay up late at night.


SEN. KNOTTS:  Next question.


SEN. FORD:


Q.   You like being a circuit court judge?


A.   Yes, sir.


REP. DELLENEY:  Any further questions?


Senator Knotts.


SEN. KNOTTS:


Q.   Judge, what's your average -- I mean, your outlook on a week of work with the circuit on the bench, like Monday through Friday, what's your --


A.   A lot of it depends on what we are doing.  If we're in a term of civil court, I will usually, the Friday before that, try to have my law clerk to make contact with the Clerk of Court to find out what's going on and then have the Clerk of -- and then have him contact -- or her, depending on where it happened to be, to make contact with maybe the first five or ten cases and just get some feel of where they are and their chances for settling those civil cases.  And then we will let the clerk's office know what we know.


Then on Monday morning, depending on where we are in a civil term, there may be a roster meeting where there's the sounding of the cases.  Usually that's held at 9:30.  The jury will come in at 10:00 and then we'll progress.


Other circuits, Charleston in particular, has their roster meeting on Fridays, so when you come in for jury qualification on Mondays you may be coming in at 9:30.  If you're the judge who's responsible for qualifying the jury, you do that.  If there are other judges in the courthouse as well and that judge is responsible for qualifying the jury, then you usually are preparing, looking at the files and making some feel for what's going to be coming before you.


If it's a court that I'm holding in -- like last week, Sumter, I will usually have court starting up, and that was a criminal term, starting up and a plea week at 9:30.  I'll leave the office around 8:00, 8:15, because it's going to take some 45 minutes to get there.


I usually, if I'm telling the attorneys and the litigants to be in a courtroom setting at 9:30, I try to be in there anywhere between 9:00 and 9:15 because I don't think it's fair to tell them to be there at 9:30 and I stroll in at 10:00.  So I usually try to get to the courthouse some 15 or 30 minutes before anything is happening, so that if there's some issues that have come up in the case, some problems that have arisen, and the lawyers need to talk with me, I'm there and available to do some of those administrative-type things.


If it's civil court or criminal court or a plea week, I usually work from around 9:30 in the morning until about lunch at 1:00.  Take an hour break, unless it's in one of those communities where the jury just can't get there and get back in an hour.  And I will come back, and we'll start and work until around 5:00 in the afternoon.


It can be that you are working until 5:00, it can be you're finishing at 4:30.  It just depends on sort of how the case is going and where things are.


Usually on Fridays, if I'm running court, if a civil term hadn't broken down, the civil term may break down on a Wednesday or Thursday because the cases get settled, or you may end up -- it's a trial week and the docket breaks down.  I can remember one time in Spartanburg I was running the trial court and somebody else -- or either it was here in Richland, and somebody else was running the plea court and somebody would say we don't want to plea, we want a trial.  Well, I drew five juries that week and never tried a case because every time the jury was selected, the individual decided they wanted to go ahead and enter the guilty plea.


So if I'm still in a courtroom setting because there's something going on, I will usually work until about 12:00 or 1:00, knowing I've got anywhere from 30 minutes to an hour to go get back home.  So I will usually get back to the office lunchtime range, get something to eat, and then start making contacts and seeing what's going on for the next week and usually spend several hours on Friday on --


Q.   You said sometimes that's on Thursday?


A.   Sir?


Q.   You said that sometimes that's on Thursday?


A.   Sometimes that will be on Thursday that court will breakdown, and when it does --


Q.   Is that criminal or civil?


A.   It can be either one.  It just depends.  But sometimes --


Q.   Would there not be any probations?


A.   Normally what happens on Friday morning, if criminal court breaks down on Thursday afternoon, is you've got your probations.


Now, last Friday -- on Friday morning I dealt with maybe 10 to 12 probation violations, two bond settings, appointment of an attorney's case in a death penalty postconviction relief hearing, and got up to about 1:00 and quite frankly I was whipped.  I was afraid I was just getting to a point where I was not my best.  And I came back and then we started preparing for this week, which is the civil term in Florence.


But most of the time there is something going on on Friday morning.  I encourage the solicitors to have things for me to do on Friday morning.  If it's a civil term, and we've finished all of the cases that have been called for that week through settlements and things like that and we just run out of the cases, I still feel like we've had a pretty good week of it because we've resolved all the cases that had been set for us that week, and that's what I try to do.


Senator, quite honestly, if somebody tells me and it's Wednesday afternoon and they've got a three-day trial, which would mean it wouldn't finish until Saturday, I may not start that case.  We've got jurors who are getting paid ten bucks a day and some of them work for companies that will supplement them, and some people are giving up and out of their civic duty they are doing that.  And I don't -- I don't like to have juries having to make decisions on Saturday if I don't have to, if I can do something else.


Q.   Judge, with that being said, how do you handle those attorneys that judge shop knowing good and well that that's your -- most likely going to be your decision and they'll come up on Wednesday and say I've got a three-day trial?


A.   They don't get by with saying I got a three-day trial.  I make them give me their witness list, pretrial briefs.  I've been at it long enough to know who's just giving me a story and who is legit. And you learn who is going to just pull your leg and who's not.  I'm not going to let somebody walk away. Just like we will finish this case in Florence sometime tomorrow or Thursday morning, and I know that the next case up, there are not but maybe three or a maximum of four witnesses in that thing.  I've already -- the clerk is calling and telling the lawyer's office that somebody needs to be available tomorrow afternoon to draw a jury.


Q.   Do you treat it the same way when you're on the road --


A.   Yes, sir.


Q.   -- in another circuit?


A.   Yes, sir.  And when I'm in the office, I'm not -- I'm not just in the office.  I mean, if I happen to have some reason that things have ended, cases have settled out and nobody's dodging, I'm in the office working from 8:30 in the morning until 5:00 in the evening.  Usually available on Friday afternoon if people need to check with me.


Q.   I know in Lexington County sometimes the judge that's the visiting judge will leave, like, on a Thursday afternoon or a Friday morning real early, and they'll have some bond hearing or some plea or something they want to take and they don't have a judge because the circuit -- our home judge is not there yet and the circuit judge is gone.  So it just breaks down the entire system for the whole rest of the week.


A.   That can be a problem.  The solicitor knows when they're going to have bond hearings, those things they have to give notice to victims.  They know what's going on with defense attorneys.  And if somebody told me, "Judge, we can't get the victims here until Friday morning at 10:00, we need to have a bond hearing."  Or somebody will tell me, even if I've left on Wednesday, I'll drive back from Darlington and get things done. I'm not going to leave the system unattended just because it might be more convenient to me to do something else.  That's not the way I practice law, and I didn't bring that kind of work ethic to the bench, as well.


SEN. KNOTTS:  Okay.


REP. DELLENEY:  Senator Ford.


SEN. FORD:


Q.   Explain that Charleston situation.  You said that on Friday, that means no court is in Charleston on Friday?


A.   No, no.  If -- I can't remember exactly how I answered the question, but if I have -- if I have finished up in Charleston, if I'm finishing in Charleston and it's 1:00 on Friday afternoon and I've got two hours or so to drive back to Darlington, and I am told that they are finished for the afternoon --


Q.   No, I don't mean that.  You were saying that in Charleston the solicitor have the --


A.   Oh, the solicitor.  Not the solicitor, the Clerk of Court --


Q.   Uh-huh.


A.   -- will have a roster meeting with the attorneys.


Q.   That's including the solicitors?


A.   No, sir, that would include the civil side, the civil court.


Q.   So that don't interfere with the courts?


A.   No.  What happens is is there's a roster meeting that's run by the staff with the Clerk of Court's office, and they bring the attorneys in either physically or electronically.  Because the setup in Charleston is such that you can appear on -- over the Internet and know what's going on.  And, excuse me, they will bring those people in and they will be able to have a pretty definitive roster in Charleston on Friday afternoon.  Don does a good job of that.  I can't remember Don's last name, but he's the chief over the civil side.


So they have the roster meeting on Friday before I get there on Monday so I know what I'm going to face and everything is ready.  Last time I was down there, you know, I went straight into the courtroom at 9:30 and we were ready to go because they had already had that roster meeting.


SEN. FORD:  Okay.  Thank you.


JUDGE MILLING:  Yes, sir.


REP. DELLENEY:  Any further questions of Judge Milling?


There being no further questions, Judge Milling, thank you today for appearing before us, and that concludes this portion of your screening.  And you're familiar with nine years of screening, you know that we can -- if we wanted to call you back for another public hearing, we could do so and ask you more questions.  That's very unlikely.


I remind you about the 48-hour rule.  I remind you about if anybody contacts you about advocating for you, to remind them about the 48-hour rule.


And we thank you for your service and thank you for your willingness to offer yourself before the appellate court.


JUDGE MILLING:  Thank you very much.  Thank you for your courtesies.  And Members of the Committee, thank you very much.


(Judge Milling exits the room.)


REP. DELLENEY:  Fletcher Smith moves that we go into executive session.


REP. F. SMITH:  Yes, sir.


REP. DELLENEY:  All in favor, aye.


(Members respond.)


(The Members went into Executive Session at 3:13 p.m.)


           * * * * * * *


(The Members came out of Executive Session at 3:27 p.m.)


REP. DELLENEY:  We have lifted the veil.  All right.


All of them have been found qualified.  Now we are going to qualified and nominated.  All in favor of Tripp Anderson raise your hand.


All right.  All in favor of Mark Hayes, raise your hand.


I've got -- and I've two.


MS. SHULER:  Eight.  Raise your hand again. Let me make sure.  One, two, three, four, five, six, seven and eight.


REP. DELLENEY:  Professor Freeman and Senator Ritchie vote for Mark Hayes.


All right.  All in favor of Rene Josey.


MS. SHULER:  Six.


Are you voting your proxy?


MR. SELLERS:  I'm voting my proxy the same way.


MS. SHULER:  So it's seven.


REP. DELLENEY:  All in favor of Judge Lockemy.


MS. SHULER:  One, two, three, four, five, six, seven, eight.


Are you voting --


MR. SELLERS:  I'm voting my proxy the same way.


MS. SHULER:  Nine.


REP. DELLENEY:  All in favor of Judge Milling?


MS. SHULER:  Two.


REP. DELLENEY:  Okay.  So it's Judge Lockemy with nine votes.  It's Mark Hayes with eight votes. And it's Rene Josey with seven votes.  Those are the three nominees.  And Judge Anderson received two and Judge Milling received one.


SEN. FORD:  The proxy didn't vote.


REP. DELLENEY:  They only voted for Judge Hayes.  They didn't vote for anybody else.


REP. D. SMITH:  One time.


(Off the record.)


(Ms. Verdin enters in the room.)


REP. DELLENEY:  Okay.  All the current candidates are -- beginning with Ms. Verdin, all the current candidates are lawyers and not judges.  They are seeking to become judges.


And we have before us first of all is -- how do you pronounce your first name?


MS. VERDIN:  Letitia.


REP. DELLENEY:  Letitia H. Verdin.


We have before us Letitia H. Verdin who seeks a position with the Family Court, Thirteenth Judicial Circuit, seat number 3.


If you would, Ms. Verdin, please raise your right hand to be sworn.


Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?


MS. VERDIN:  I do.


REP. DELLENEY:  Thank you, ma'am.


Have you had an opportunity to review the personal data questionnaire summary?


MS. VERDIN:  Yes, sir.


REP. DELLENEY:  Does it need to be changed in any way?


MS. VERDIN:  No.


REP. DELLENEY:  Do you object to our making this summary a part of the record of your sworn testimony?


MS. VERDIN:  Not at all.


REP. DELLENEY:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE
Court, Position, and Seat # for which you are applying:  Greenville County Family Court, Seat No. 3


NAME:


Ms. Letitia H. Verdin


BUSINESS ADDRESS:  
Office of the Thirteenth Circuit Solicitor






301 E. North Street






Suite 325






Greenville, SC 29601


TELEPHONE NUMBER:
(office): (864) 467-8410

2.
Date of Birth:  1970


Place of Birth:  Seneca, SC
3.
Are you a citizen of South Carolina?   Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 16, 1997 to Charles Smith Verdin, IV. Never divorced. Two children.
6.
Have you served in the military?  No.  
7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


(a)
Furman University, 1988-1992, Bachelor of Science, Biology;


(b)
Clemson University
,1992-1993, Withdrew to pursue Law School;


(c)
University of South Carolina School of Law, 1994-1997,Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  South Carolina, 1997.  Are you a member in good standing in the states in which you are admitted?  Yes.  Has there ever been a time in which you were not a member in good standing?  No.  List the date(s) and reason(s) why you were not considered a member in good standing.  Not applicable.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  Not applicable.   If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.  Not applicable.
9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


(a)
Collegiate Educational Student Corps;


(b)
Resident Assistant;


(c)
Chi Omega Sorority;


(d)
Student Bar Association;


(e)
John Belton O’Neal Inn of Court;


(f)
Moot Court Bar;


(g)
National Moot Court Team.

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 


Conference/CLE Name



Date(s)

South Carolina Defense Trial Attorneys 


Association Trial Academy



06/12/02;

South Carolina Defense Trial Attorneys 


Association Annual Meeting



11/07-09/02;
South Carolina Defense Trial Attorneys 


Association Annual Meeting



11/06-09/03;

Ethical Issues and Alternative Dispute 


Resolution






11/24/03;

Title Insurance and the Order of Things



02/06/04;

Negotiating the Hazards





06/11/04;

Law Enforcement Defense





10/01/04;

Revised Lawyer’s Oath CLE




10/01/04;

Thirteenth Circuit Solicitor’s Conference


05/08-10/05;

Fifteenth Annual Criminal Practice in

South Carolina Update





11/18/05;

Thirteenth Circuit Solicitor’s Conference


05/06-08/06;

Auto Torts XXIX






12/01/06;

7th Annual Meeting Thirteenth Circuit 


Solicitor’s Conference




05/13/-15/07;

Hot Tips from the Coolest Domestic Law

Practitioners







09/21/07;

2007 Annual Solicitor’s Conference



09/23/07;

Family Court Bench/Bar





12/07/07;

2008 South Carolina Bar Convention Family Law

Section Meeting – Bits, Bytes, and Clips: The 

Brave New World of E-Discovery and Evidence

01/25/08;

2008 South Carolina Bar Convention Children’s

Law Committee Meeting – Child Advocacy: It’s Not

For Babies – Emerging Issues in Children’s Law

01/26/08.
11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


(a)
Effective Direct Examination of Witnesses, Thirteenth Circuit Solicitor’s Conference, Pawley’s Island, SC; 


(b)
Appellate Practice in South Carolina, Lecture to the Greenville Technical College Paralegal Program;


(c)
Presiding Judge, American Mock Trial Association Regional Tournament.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


(a)
South Carolina Supreme Court


November 1997;


(b)
United States District Court


June 2001;


(c)
United States Court of Appeals


September 2003.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


I began my career as an Assistant Solicitor in the Office of the Thirteenth Circuit Solicitor in August 1997.  In 1998, my husband, also an attorney accepted a position in Greenwood, SC; therefore, I moved to the Office of the Eighth Circuit Solicitor.  There I was responsible for prosecution of all juvenile cases in Family Court and prosecution of all child abuse and neglect cases for Greenwood, Abbeville, Laurens, and Newberry counties.  


My husband and I returned to Greenville, SC in April 1999 when my husband accepted a position with the firm he practices with today.  I returned to my position with the Office of the Thirteenth Circuit Solicitor.  I prosecuted various types of crimes in Greenville and Pickens Counties, with a strong emphasis on child abuse and neglect cases.  I was promoted to Head of the Family Court Unit in our office, which is located in the Greenville Family Court Complex and which is responsible for all juvenile prosecutions, juvenile diversion programs, and applications for Orders of Protection in our office.  


In October 2000, I accepted a position as Associate Attorney with Clarkson, Walsh, Rheney, & Turner, P.A. in Greenville, SC.  There I gained invaluable civil experience in the practice areas of government liability defense, insurance defense, and family law.


With a strong desire to return to public service, in May 2005, I accepted a position with the Office of the Thirteenth Solicitor.  There I prosecute violent crimes, criminal domestic violence cases, and the most serious of child abuse cases.  I work closely with the Department of Social Services in my cases to monitor ongoing Family Court proceedings and to become involved when appropriate and necessary.   As my schedule permits, I also assist our Family Court Unit in the prosecution of juvenile cases and consult with the attorneys in that Unit on particularly problematic cases.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:

If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.

Divorce and Equitable Division of Property:  I have been directly responsible for a limited number of divorce and equitable division actions in my practice.  Knowing that is this is an area of Family Law with which I have had less direct experience, I have attempted to familiarize myself with the statutory and case law of this state and to attend relevant Continuing Legal Education seminars.  I will continue to do so in order to knowledgeably, effectively, and fairly preside over Divorce and Equitable Division of Property matters.  I have had extensive experience, however, in civil discovery, and that experience should serve me well in the presiding over even the most complex of discovery issues that will arise in these cases.  Furthermore, divorce and equitable division of property cases require understanding the legal standards and factors to be considered, assessment of the credibility of witnesses, and meeting relevant burdens of proof, all of which I have extensive experience from my work as a prosecutor and my civil practice.
Child Custody and Adoption:  I do not have direct experience practicing in these areas, but I have worked to more fully familiarize myself with the statutory and case law concerning them.  I will continue to diligently apply myself as stated above to learn these areas.

Abuse and Neglect:  Although my position as an Assistant Solicitor prevents me from directly representing parties in abuse and neglect proceedings in Family Court, I do have extensive experience in this area of the law.  Approximately one third to one half of my docket is comprised of the most serious of child abuse and neglect cases in the Greenville County Solicitor's office.  I have learned to deal effectively and compassionately with the child witness, while utilizing the resources such as forensic interviews, medical evidence, psychological reports, and other evidence to assess this very specialized type of case.  Furthermore, one quarter to one third of my docket is comprised of domestic violence cases, and I have come to understand the unique and difficult challenges these cases possess.  I work very closely with the Department of Social Services in both types of cases to monitor ongoing Family Court proceedings and to become involved in those proceedings when appropriate and necessary.

Juvenile Justice:  I have extensive experience in this area of the law, as well.  I have served as the prosecutor in charge of all juvenile matters in six counties.  I have handled every type of juvenile justice case, including cases appropriate for diversionary programs, status offenses such as Truancy and Runaway, cases for which probation or evaluation is appropriate, cases warranting confinement at the Department of Juvenile Justice, and situations where waiver to the Court of General Sessions is necessary.  Furthermore, I have evaluated cases and made recommendations where it is appropriate that other agencies such as the Department of Social Services or the Department of Mental Health assume the role of lead agency.
15.
What is your rating in Martindale-Hubbell?    I am not listed and I assume that it is because I work for a government agency and have not requested a listing.
Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
16.
What was the frequency of your court appearances during the last five years?


federal:

Occasionally;


state:


On average, one to two times per week.
17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


civil:


35%;

criminal:

55%;


domestic:

10%; however, for two to three years of my ten year practice, 95% of my cases were domestic matters.
18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


jury:


3-4%;


non-jury:

96-97%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.
19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

a)
State of South Carolina v. Patel and the companion divorce action, Patel v. Patel -This was a criminal defense matter in which I was involved while in private practice and its companion divorce action.  The wife was charged with Arson and Assault and Battery with Intent to Kill for setting fire to her husband’s hotel room while he was inside.  I assisted in the criminal defense of the wife, and represented her in the divorce action.  She was sued for divorce on the ground of a single act of extreme physical cruelty.  It was necessary that I protect her rights in the divorce action while ensuring that she did not jeopardize her criminal defense;


b)
State of South Carolina v. Ricky Sanders – This defendant was charged with Criminal Sexual Conduct with a Minor 1st Degree for sexually abusing his girlfriend’s daughter.  This case was significant for me because it was the first time our office was successful in having a Forensic Interviewer qualified as an expert witness in the Court of General Sessions.  The interviewer’s testimony, coupled with the testimony of the child, was instrumental in securing a guilty plea from the defendant during trial;


c)
Barnes v. Kevin Matheson, Anderson County Sheriff’s Department, the City of Clayton Police Department, and the Rabun County Sheriff’s Department – This was a case while I was in private practice that alleged excessive use of force and other Section 1983 claims against law enforcement officials.  I represented Deputy Kevin Matheson and the Anderson County Sheriff’s Department.  The case involved an escapee, who when eventually surrounded by officers, attempted to run over an officer.   Deputy Matheson shot and killed the woman in order to save the officer’s life.  The case involved numerous constitutional law issues, including that of extra-jurisdictional pursuits.  Our motion for summary judgment was granted as to all claims against Deputy Matheson and the Anderson County Sheriff’s Department;
In re: R.M.  – This was a case in which a juvenile shot and killed her uncle with whom she resided.   Our office had a policy at that time of petitioning the Family Court for waiver to General Sessions in every murder case in order for full evaluation by the court.  The juvenile had been abandoned by her mother, her father was deceased, and defense experts testified that they believed the child was the victim of sexual abuse by the uncle, a fact much later confirmed.  The judge in this matter applied the Kent factors and determined that the juvenile was not appropriate for waiver to General Sessions Court.  This case is significant to me because it was at the beginning of my Family Court career and it illustrates the integrative and rehabilitative goals of juvenile justice.  Though technically a loss for the prosecution, it was a win for the system.  While the juvenile’s crime was horrific, she spent the remainder of her adolescence and early adulthood in the Department of Juvenile Justice receiving intensive services, and after a transition period, it is my understanding that she has become a productive, law-abiding adult;


d)
State of South Carolina v. Shad Shepherd – This was a case that I prosecuted in which the young father shook his four month old baby violently causing permanent brain damage and partial blindness.  This matter was not only significant because of its facts, but also because it was one of the earlier shaken baby syndrome cases successfully prosecuted by our office.  The case also necessitated very sophisticated medical evidence and expert testimony in order to establish that the child had not been accidentally dropped thereby causing her injuries.  
20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

e)
Cox and Rider v. City of Charleston, Rueben Greenberg, Joseph Riley, Captain Chin, Charleston Police Department, Officer Davis, City of Travelers Rest, Mann Batson, and Timothy Christy, Fourth Circuit Court of Appeals, July 26, 2005,  416 F.3d 281.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.  None.
22.
Have you ever held judicial office?  No. 
23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable. 

24.
Have you ever held public office other than judicial office?  Not applicable.
25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Not applicable.
26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.
27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer. 


(a)
1995-1997 – Law Clerk, Childs & Duff, P.A., Columbia, SC --  Performed legal research and prepared memoranda in the areas of education and government liability law;


(b)
1993-1995 – Human Resources Assistant, Wangner Systems, Greenville, SC – Assisted Human Resources Director in personnel matters and benefits administration;


(c) 
1992-1993 – Laboratory Researcher, Clemson University, Clemson, SC – Performed research in a grant-funded position while in graduate school in the Department of Biochemistry;


(d)
1991 – Laboratory Assistant, Medical University of South Carolina, Charleston, SC – Assisted in grant-funded research in the Department of Pharmacology for course credit while a student at Furman University;


(e)
1988-1990 – Summer Intern, Wangner Systems, Greenville, SC – Performed administrative assistant, receptionist, and human resources assistant duties during summers while in college.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.
29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  While I have no business relationships which present a conflict or a potential conflict, my husband is a partner in a law firm in Greenville, SC, and he has partners or associates that may appear before me.  In such circumstances, I will disclose to the litigants my husband's relationship to the involved attorney, and although recusal may not be specifically required under the rules, I would recuse myself in order to avoid any appearance of bias or impropriety.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.
32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.  

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.  Have you ever defaulted on a student loan?  No.  Have you ever filed for bankruptcy?  No.  
34.
Have you ever been sued, either personally or professionally?  No.  
36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.  
37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.  
38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  No.
39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.   No.
40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.

$69.70 for postage and $31.44 for printing supplies on February 15, 2008.
41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.
42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  
43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.  

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.
46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


a)
Greenville County Bar Association;


b)
South Carolina Bar Association;


c)
Criminal Law Section;


d)
Family Law Section.
47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

a)
Safe Harbor, Board Member;


b)
United Way, Young Philanthropist Board Member;


c)
United Way Strengthening Families and Neighborhoods Allocation Committee;


d)
Westminster Presbyterian Church, Sunday School Teacher.
48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.
References:


a)
The Honorable Robert M. Ariail, Solicitor, Thirteenth Judicial Circuit,



301 E. North Street, Suite 325, Greenville, South Carolina 29601,



(864) 467-8282;


b)
Joseph Watson, 644 E. Washington Street, Greenville, South Carolina



29601,



(864) 467-0380;


c)
N. Heyward Clarkson, III, P.O. Box 6728, Greenville, South Carolina



29607,



(864) 232-4400;


d)
Jim Bannister, Bannister & Wyatt, P.O. Box 10007, Greenville, SC 29601, 



(864) 298-0084;


e)
Shields Cochran, Senior Vice President, South Carolina Bank and Trust,



P.O. Box 2424, Greenville, SC 29602,



(864) 250-1503.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:
s/Letitita H. Verdin
Date:
3/4/08


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry is primarily focused on nine evaluative criteria which have included a survey of the bench and bar, a thorough study of your application materials, verification of compliance to state ethics laws, a search of newspaper articles in which your name may have appeared, a check for any economic conflicts of interest.


You do not have any affidavits provided in opposition to your election or your candidacy, and there are no witnesses present to testify.


Do you have a brief opening statement you would like to make?


MS. VERDIN:  Just to thank the committee and thank the commission.  This has impressed me as a very fair and thorough process.


And I would also like to introduce my husband, if I could.  My husband who is also an attorney in Greenville is Chuck Verdin.  He's here with me today.


SEN. FORD:  Are you with the same law firm?


MS. VERDIN:  No, sir.


REP. DELLENEY:  All right.  If you would, answer any questions our able counsel, Ms. Shuler, might have for you.


MS. SHULER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.


Ms. Verdin provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with the statement.  And with the commission's approval, I would ask that those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Amended Sworn Statement to be included in Transcript of Public Hearings

Family Court

(New Candidate)

Full Name:


Letitia Hamilton Verdin
Business Address:

Office of the Thirteenth Circuit Solicitor





301 E. North Street





Suite 325





Greenville, SC 29601

Business Telephone:
(864) 467-8410
1.
Why do you want to serve as a Family Court Judge?  The majority of my legal career has been devoted to issues related to Family Law, and I want to continue to serve my community and state in these areas.  I also believe that as a prosecutor in the areas of domestic violence, child abuse and neglect, and juvenile matters, I would bring unique qualifications to the job.  I have been required to evaluate cases, evaluate witness credibility, make recommendations that are very often followed by judges, and dismiss cases when necessary to promote the interest of justice.  I work with victims and their families in the most difficult of circumstances, but I have to balance that with fairness to defendants.  I believe that these skills will be invaluable to me as a member of the judiciary and that I can use these skills to help people in the most difficult time in their lives.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day? No.
4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes.
5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications should be generally avoided; however, in certain contempt or child protection matters where such communications are allowed by statute, I would allow ex parte communication only where absolutely necessary to protect the safety of an individual or in an otherwise emergency situation.
6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  In order to uphold the integrity of the judiciary, I would recuse myself in any situation that any litigant, any attorney, or I believed gave the appearance of impropriety, whether any actual bias existed or not.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Great deference, and I would grant the motion for recusal because maintaining trust in the legal system and the judiciary should be of the highest importance.
8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would inform the parties of the relationship on the record, and if any litigant, any attorney, or I believed that the relationship gave the appearance of impropriety, I would recuse myself.
9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I would not accept any gift or hospitality that I believed was in any way intended, or could be construed to be intended, to influence any matter or possible matter before me.   

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would inform the appropriate authority immediately.
11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be evaluated?  No.
12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.
13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?  If appropriate, I would have the prevailing party to draft the order to be reviewed by all counsel, including pro se litigants, before submission to me for final approval.  However, there would be certain circumstances in which I would draft the order myself.  
14.
If elected, what method would you use to ensure that you and your staff meet deadlines?  I would employ the same calendar and reminder system that has served me very well in my practice.
15.
If elected, what specific actions or steps would you take to ensure that the guidelines of the Guardian Ad Litem statutes are followed during the pendency of a case?   I would only appoint duly-qualified guardians ad litem, I would attempt not to over-burden particular guardians by using their services too often, I would be clear in my expectations such as timely submission of reports to the Court, and I would monitor compliance with the requirements throughout the case. 

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I believe that a judge’s job is to interpret the law as given to him or her by the Legislature.  Any attempt to rule based on what I may believe our law should be would be to circumvent our highly successful system of checks and balances and would be a violation of my judicial oath.
17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system?  I would serve in any capacity allowed to contribute to the fair and efficient administration of our court system.  I would also make myself available to speak at CLE seminars or other speaking engagements so long as those engagements did not interfere with my judicial responsibilities.  

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?   How would you plan to address this?  Family Court by its nature can have a heavy emotional toll on everyone involved.  I believe that my work as a prosecutor has prepared me, perhaps as well as any other area of the law, for dealing with the tragedies that are so often before a Family Court judge.  Furthermore, I am blessed to have an extremely supportive spouse, Chuck Verdin, who is also an attorney.  We have always supported one another throughout our eleven-year marriage and have learned to deal well with the demands of a two-career family.  We divide the responsibility of twin sons equally.  We are also blessed to have two large, extended, and involved families that live nearby.  While I understand that the demands of being a judge are great, I believe that our support system is very strong and that we will deal with those demands well.

19.
Would you give any special considerations to a pro se litigant in family court?  Access to our court system is a right afforded to all persons in our country, and I would avoid doing anything that would discourage a pro se litigant from exercising that right.  However, pro se litigants should be held to the same standard as all attorneys in the case, and I would not do anything to give a pro se litigant an unfair advantage over a represented litigant.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? No.
21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.
23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.
24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?


a)
Divorce and equitable distribution: 2%; I have been directly responsible for a limited number of divorce and equitable division actions in my practice.  Knowing that is this is an area of Family Law with which I have had less direct experience, I have attempted to familiarize myself with the statutory and case law of this state and to attend relevant Continuing Legal Education seminars.  I will continue to do so in order to knowledgeably, effectively, and fairly preside over Divorce and Equitable Division of Property matters.  I have had extensive experience, however, in civil discovery, and that experience should serve me well in the presiding over even the most complex of discovery issues that will arise in these cases.  Furthermore, divorce and equitable division of property cases require understanding the legal standards and factors to be considered, assessment of the credibility of witnesses, and meeting relevant burdens of proof, all of which I have extensive experience from my work as a prosecutor and my civil practice.

b)
Child custody: None; while I do not have direct experience practicing in this area, I have worked to more fully familiarize myself with the statutory and case law concerning it.  I will continue to diligently apply myself as stated above to learn this area.


c)
Adoption:  None; while I do not have direct experience practicing in this area, I have worked to more fully familiarize myself with the statutory and case law concerning it.  I will continue to diligently apply myself as stated above to learn this area.


d)
Abuse and neglect:  25%


e)
Juvenile cases:  25%

25.
What do you feel is the appropriate demeanor for a judge?  A judge should be punctual, courteous, open-minded, and respectful of all parties and attorneys.  He or she should be decisive and clear in making rulings and must maintain control of the courtroom at all times.
26.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?  At all times.
27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  Although some situations may evoke angry feelings, I do not believe that it would be appropriate to express that anger to a member of the public, an attorney, or a pro se litigant.  To do so would be to put my feelings above the need to conduct proceedings in an orderly and civil manner and might cast doubt on my ability to be impartial in a matter.

AMENDED 28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?

I have spent $69.70 on postage and $31.44 on printing supplies.

AMENDED:  I have spent $69.70 on postage and $31.44.  I reported my expenditures to the House and Senate Ethics Committees by letter dated April 8, 2008.  A copy of my letter was also delivered to Jennifer Robinson of the Judicial Merit Selection Commission on April 8, 2008.
29.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?


I am not a sitting judge.

30.
Have you sought or received the pledge of any legislator prior to this date?


No.

31.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.
32.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
33.
Have you contacted any members of the Judicial Merit Selection Commission?  No.
34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.
I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Letitia H. Verdin

Sworn to before me this 6th day of March, 2008.

Notary Public for South Carolina

My commission expires: 01/29/2013


MS. SHULER:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.


One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Ms. Verdin meets the statutory requirements for this position regarding age, residence and years of practice.


MS. SHULER:


Q.   Ms. Verdin, please state for the record the city and the circuit in which you reside.


A.   I live in Greenville, South Carolina, and I reside in the Thirteenth Circuit.


Q.   Ms. Verdin, you have been practicing law since 1997.  Why do you now want to serve as a family court judge?


A.   Well, the majority of my experience, legal experience, has been in public service.  Mainly through the Solicitor's Office.  I've prosecuted juveniles through my work at the Solicitor's Office, also abuse and negligent cases and criminal domestic violence cases.  Those are a good portion of the cases that come in front of a family court judge.  And although those are difficult cases, I enjoy the challenge of trying to find solutions to help folks that are in crises.


I also -- I also believe that I have a talent to doing that, and I want to continue my public service to my state by serving as a family court judge and hopefully helping folks better their lives.


Q.   Ms. Verdin, besides your experience with the Solicitor's Office, what other legal and professional experience do you have thus far that would help you to be an effective family court judge?


A.   I was very fortunate to be in civil practice with a terrific firm in Greenville for just short of five years.  Through that experience, I was immediately put in the courtroom.  I was immediately trying civil cases.  I had to become extremely familiar with the civil rules of procedure.  That was -- that is certainly something that is extremely necessary in family court, largely because -- largely because the Civil Rules of Procedure would apply in family court as in a few exceptions that are clearly stated in the family court rules.


But that experience -- also I had to assess credibility of witnesses.  And that experience was an excellent experience for me.  It would be useful to me on the bench.  I also have -- during that time had some limited in-court experience in my private practice. And as I said, you know, I've been in family court a good bit as a result of my criminal experience.


Q.   Ms. Verdin, you note in your application that you have minimal experience in divorce and equitable division of property, and that you have very little experience in child custody and adoption cases.  What additional preparation do you anticipate doing or have you already begun in those areas to prepare to serve on the family court?


A.   Well, I certainly have already begun.  Not only in preparation for the written exam as a result of this screening process, but also in preparation to preside over those types of cases, if elected.


I have committed myself to study that area of the law.  I know that private cases such as divorces and private child custody and adoptions account for about 40 percent of the family court docket.  I know that that is an important area.  And as I said, I've committed myself to that.


It's my understanding I did well on the written exam, and I tried very hard.  I believe there were five questions dealing with private custody and matrimonial law, and I answered those questions. Though there were DSS and DJJ questions I felt comfortable with, I wanted to demonstrate to the commission and the committee that I was -- that I had been studying this and that I have -- that I will continue to do that.


Q.   Okay.  Ms. Verdin, you state in your PDQ that 10 percent of your law practice is devoted to domestic matters, experience you've had.  Briefly explain to the commission the types of cases you handled before the family court, such as adoption, termination of parental rights or contested custody matters or any other type of cases you have handled before the family courts.


A.   Well, the number one type of case that I handled in front of the family court is juvenile prosecution.  That's a good bit of what -- a good bit of what my family court experience has been.  I say that I do 10 percent of family court work now because at present I'm not assigned as our family court unit.


I served for two years in Greenville and a year in the Eighth Circuit as the head of our family court unit.  And at that time, 100 percent -- very close to 100 percent of my work was in family court.


I also work very closely with DSS in not only my child abuse and neglect cases I prosecute, the more serious of those in my office, but also in criminal domestic violence cases.  I work with DSS closely.  I monitor those cases, I attend hearings when I need to. I also have on occasion needed to intervene as a result of an ongoing criminal matter, and I've done so.  Of course, my position at the Solicitor's Office prevents me from directly representing someone in a DSS matter.


Q.   Okay.  Ms. Verdin, although you address this in your sworn affidavit, would you please tell the commission members what you believe to be the appropriate demeanor for a judge?


A.   Well, I believe that a judge should be punctual.  I think that's extremely important.  A judge should be open-minded, very fair, willing to listen to litigants.  A judge should -- a judge should be kind and courteous to the attorneys and the litigants before him or her.  But I also believe that a judge needs to be decisive and needs to have control of the courtroom.


Q.   Ms. Verdin, the commission has received nine bench and bar surveys and two surveys raise concerns about your legal knowledge and ability, professional experience and judicial temperament.  For example, one said you had a tendency to get a bit overwhelmed.


What response would you offer to those surveys?


A.   Well, I wouldn't be surprised that on occasion I might be a bit overwhelmed.  I do have a great deal of responsibilities, but I -- if that were to ever happen to me as a judge, I would ask for assistance.  I do not feel that I'm a person that becomes overwhelmed easily.  I feel like I handle my responsibilities extremely well.  I don't know if I -- if someone caught me on a particularly overwhelming day, that one person that wrote in to say that.


Q.   Thank you, Ms. Verdin.


Have you sought or received the pledge of any legislator prior to this date?


A.   No, I have not.


Q.   Have you sought or have you been offered conditional pledge of support of any legislator pending the outcome of your screening?


A.   No.


Q.   And you've already noted this for the record, but your husband is a cousin of Senator Verdin; is that correct?


A.   That's correct.


Q.   Please tell the commission what, if any, contact you've had with Senator Verdin since you filed as a candidate for the family court?


A.   Senator Verdin and I have spoken as family members in regards to my candidacy.  When I decided to run, I turned to him for advice.  The first advice that he gave me, if anyone knows Senator Verdin, I think they would understand this.  He told me that there are particular rules that govern candidacy for a judicial seat.  He told me to read them, become familiar with them, and to adhere to them.


He has introduced me to folks.  Never has he ever spoken to anyone on my behalf or done anything along those lines.  He has acted in what I believe to be a completely ethical manner.  I have not asked him to do anything like that either and would not.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   No.


Q.   Have you contacted any members of the commission?


A.   No.


Q.   Do you understand that you are prohibited from seeking a pledge or commitment until 48 hours after the formal release of the commission's report?


A.   Yes.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   Yes.


Q.   As a followup, are you aware that penalties for violating the pledging rules, that is, that the violation is considered a misdemeanor and upon conviction, a violator must be fined not more than $1,000 and imprisoned for not more than 90 days?


A.   I'm aware of that.


MS. SHULER:  I would note that the Upstate Citizens Committee reported that the committee found that Ms. Verdin appears to have all the necessary constitutional qualifications.  The committee has not discovered any information that would lead them to question the ethical fitness of Ms. Verdin.  That she appears to have all the necessary professional and academic ability.  The committee has no reason to believe that Ms. Verdin has any negative character traits.  That she enjoys a favorable reputation in the community among her legal peers.  And that Ms. Verdin appears to be in good physical and mental health.


The committee also noted that Ms. Verdin has significant experience in prosecuting juveniles in family court, and although she does not actually participate in DSS cases, they often parallel the cases she prosecutes in the Solicitor's Office.  However, Ms. Verdin has no experience in matrimonial cases.


Finally, the committee believes that this candidate would have an excellent judicial temperament.


I would ask that this report be entered into the record.


REP. DELLENEY:  It will be done at this point in the transcript.


MS. VERDIN:  Can I make just one quick statement?  I would like to say I do have limited -- I do have limited matrimonial experience.  I have handled a couple of divorces as sole counsel in my private practice.


MS. SHULER:  Okay.  I would just note for the record that any concerns raised during the investigation concerning this candidate have been covered in the questioning of the candidate today.


That's all that I have for this candidate.


REP. DELLENEY:  Thank you, Ms. Shuler.


Does any member of the commission have any questions?


Senator Knotts.


SEN. KNOTTS:  Thank you, Mr. Chairman.


SEN. KNOTTS:


Q.   You focused a lot on your prosecution, prosecution, prosecution, prosecution --


A.   Yes, sir.


Q.   -- which is good.  But in family court you realize that there is more to family court -- being a family court judge than just prosecution and being prosecution oriented?


A.   Yes.


Q.   Would that be a problem for you if you was on the bench to sort of blend in and understand that everybody who comes before you is not -- doesn't deserve the death penalty?


A.   Yes.  And I believe that women --


Q.   That's what I got from your conversation, that you were prosecution, prosecution, prosecution.


A.   Well, when I say I prosecuted juveniles, I don't necessarily mean that our -- I would say our first response was not to bring a juvenile in court. We have -- we did many things before bringing the juvenile into court.


I also would say that I have my -- I guess my personal theory about prosecution is this:  I'm an attorney for the state, and that means that I represent, in my mind, everyone in that courtroom.  The victim, the defendant, everyone.  If I do something to hurt the integrity of the judicial system, then I've -- then I'm not doing my job.  I try to -- I try to do what is fair.  I try to -- I try to look at a case and analyze it fairly and give -- and give every consideration to a defendant in a case.


I believe that my bench and bar surveys -- and it's my understanding that the South Carolina Bar, when they contacted people, that they described me as very fair.  And I strive to do that.


I believe that being a judge would be a continuation of that.  I certainly would have to be fair to every litigant.  And one thing about coming from the -- coming from the Solicitor's Office to being on the bench is I think I might see holes in cases that someone might not have already caught.  I might see problems with a case.


I remember that when I would appear in front of Judge Watson, having been the solicitor before my boss, he -- you needed to be extremely ready.  He was extremely thorough, and I felt that he was extremely fair to folks that appeared in front of him.  So I would strive to and model myself after that.


Q.   The reason I ask you that question, you're prosecution oriented, which is good.  If you was applying for a circuit judge where, you know, we need to put criminals in jail and all, but in family court, you have cases in divorce which is division of the assets, you have something very important is child support, alimony, stuff like that which is not basically prosecution, that's just being fair to both sides.  And I just -- I was wanting to know if you thought that you could blend into setting aside the prosecution and blend in areas of, like, divorce and stuff like that.


Now, the prosecution would come back in good with the child support.  I mean, you know, I'm -- I'll put anybody in jail that doesn't pay child support.  I don't even like the present system we got.  I think you ought not have to pull them into court three or four times to put them in jail.  You say pay the child support, you ought to pay the child support, and if you don't, you ought to go to jail.  You wouldn't have to come back through the court system.


But anyway, with that said, do you think you could blend in with listening and being compassionate to both sides and also where you have a child, you have a person that's a guardian ad litem and to ensure that the guardian ad litem does his or her job when it comes to that child and not just sitting around taking money from the court?


A.   Absolutely.  Absolutely.  And the guardian's role is extremely important in family court.  I work very closely with guardians now.  Not to say the word "prosecution" again, but I prosecute child abuse and negligent cases, and as a result, those are cases that I work along side with DSS very closely.  But in terms of blending in and dealing with divorce actions and whatnot, as I said, that's not the area that I have the greatest strength, but I also -- but it's an area that I believe that I've worked to learn, and that I'll continue to do so.  And I believe that the skills that I have as prosecutor will translate well into presiding over those cases.


Q.   Last question.  What do you view your workweek to be in time on the bench?


A.   Well, I have always viewed my workweek at the Solicitor's Office to be 8:30 in the morning until 5:00.  And then when I got home, after I've put my children to bed, I do work at home.  That has always been part of what I do.


As a judge, I would continue to do that and what was necessary to get the cases handled before me. And I have certainly appeared in court from time to time, unfortunately, when a judge was extremely late in taking bench or had to leave early, and it can be frustrating and it slows down the docket on the whole. I would plan to be there the full amount of time until I got the cases done that I needed to.


MR. SELLERS:  Mr. Chairman.


REP. DELLENEY:  Yes, Mr. Sellers.


MR. SELLERS:


Q.   What problems, if any, do you see in our current juvenile justice system?


A.   Well, I'm glad that we do have a number of diversionary programs for children to give them an opportunity.  I would say that one of the main problems that I see is I hear a lot of stories.  I think we read articles from time to time that DJJ, as hard as they work and as hard as they try, at DJJ, for instance, in Columbia and whatnot, juveniles get down there and sometimes they're exposed to some things that they come back with a little more sophisticated knowledge about criminal activity and whatnot.  I would love to see -- I would love to see a situation where DJJ were not quite so crowded.


I also -- I also see a problem from time to time that -- well, frankly, I think sometimes when a juvenile is before the court, I think that the parents sometimes bear a great deal of responsibility in what's going on with the child.  And, you know, I think that also from time to time, I think people are less willing to look and say this is a trial that is beyond a reasonable doubt.  This is a criminal trial that is without a jury.


Sometimes I think that -- I have seen from time to time that possibly the standard is really not beyond a reasonable doubt.  Those are some of the concerns that I see in the juvenile justice system.


In Greenville we're fortunate to be running fairly on time with our juvenile justice system.  I cannot say for sure that from the time petitions are filed until 40 days later, as required by the statute, that those cases are disposed of, but it's fairly timely.  I do know when I have prosecuted in other counties it was not extremely timely.  And I think a child needs swift -- needs swift intervention.  An extra six months to an adult is nothing compared to the extra six months in a child's life.


REP. DELLENEY:  Mr. Smith. BY REP. F. SMITH:


Q.   The whole component in the family court is, I think -- you understand it better than I do, is rehabilitation, not like in the adult system where it's punishment and retribution.


A.   Absolutely.


Q.   And so when you were answering Mr. Knotts, you would take that hat off and try to rehabilitate families and children and things of that nature?


A.   Well, absolutely.  That is the -- that is the number one goal.  And if I did not say that, it's because it is second nature to me in dealing with a child.  That is very different from the prosecution of an adult.  The goal is to get that child back on the right path and to get that family back on the right path as a whole.


SEN. KNOTTS:


Q.   But on the same note, you're able to determine what is an adult crime and what is a juvenile crime and which should be punished more harshly and which should not, right?


A.   Yes, sir.  Absolutely.  Absolutely.  And I think that there are certainly certain juveniles, and of course, the legislature set forth certain times a child is to be waived and treated as an adult.  And I think there are certain crimes and certain children which it just definitely warrants that DJJ really has nothing more to offer to that child.


Q.   Do you have any prenotion notes about what age a person is capable of creating a juvenile crime -- I mean an adult crime?


A.   Well --


Q.   Do you have a problem with at any age?


A.   Well, my -- I would say that a 11- and a 12-year-old, if it's murder or if it's a -- excuse me, a 12- and 13-year-old, if it's murder or a criminal sexual conduct, then that is eligible for waiver.  But then at 14 -- at 14 begins a number of different crimes.  And, of course, it takes into account the child's -- the child's criminal history at that point sometimes, too, in regards to what is --


Q.   Are you familiar with the current, recent -- I think was that yesterday or day before yesterday, a couple of days back, the case that went all the way to the U.S. Supreme Court and they refused hear it for -- do you think the Supreme Court was right in that decision?


A.   Well, I will say this:  I read our Supreme Court's decision in that case, and it appeared that there was -- I would say this:  There was plenty of evidence, I think, in that case that a family court judge could be reasonable in having waived that child to adult court.  There was a great deal of -- a great deal of, I believe, evidence of premeditation and then afterwards a great deal of evidence of covering things up.  And the child was able to sort of sustain a ruse, so to speak, with law enforcement for several hours afterwards.


And the Supreme Court has just -- our United States Supreme Court has just been unwilling to intervene except in cases of death penalty, of course, for juveniles, that's one area that they've gone into. But I would say having read the case, there was certainly evidence there that warranted waiving.  I'm not saying that is -- I wasn't there to hear all the facts of the case and judge the demeanor of the child.


REP. DELLENEY:  Any further questions of Ms. Verdin?


All right.  Ms. Verdin, we appreciate you being here with us today, and this ends this portion of the screening process.  If we wanted to reconvene the public hearing and call you back with more questions, we could have, but it's very unlikely.


I'll remind you about the 48-hour rule.  And I would also remind you if anyone contacts you about advocating for you, that you should also remind them about the 48-hour rule.


And with that, I thank you for your willingness to offer yourself as a candidate for the family court.  I hope you have a safe trip back home.


MS. VERDIN:  Thank you very much.


REP. DELLENEY:  Thank you.


(Ms. Verdin exits the room.)


(Mr. Culp enters the room.)


REP. DELLENEY:  We have before us today Mr. W. Wallace Culp, III.  Mr. Culp seeks a position on family court, Thirteenth Judicial Circuit, seat number 3.


If you would, Mr. Culp, raise your right hand to be sworn.


Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?


MR. CULP:  I do.


REP. DELLENEY:  Thank you, sir.


Have you had an opportunity to review your personal data questionnaire?


MR. CULP:  Yes.


REP. DELLENEY:  And is it correct?


MR. CULP:  Yes, sir.


REP. DELLENEY:  Do you have an objection to our making that summary a part of the record of your sworn testimony?


MR. CULP:  No, sir.


REP. DELLENEY:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Thirteenth Circuit Family Court Judicial Seat No. 3


NAME:


Mr. W. Wallace Culp, III


BUSINESS ADDRESS: 
1425 Augusta St., Greenville, South Carolina 29605


TELEPHONE NUMBER:
(office): (864) 235-0019

2.
Date of Birth: 1961


Place of Birth: Seneca, South Carolina


3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Married on August 8, 1987 to Ellisa Huguley Culp. Never divorced. Two children.
6.
Have you served in the military?   No.

List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

University of South Carolina Law School 1983 through 1986 (J.D.).

Oral Roberts University 1979-1983 (B.A. History).

List the states in which you have been admitted to practice law and the year of each admission.  Are you a member in good standing in the states in which you are admitted?  Has there ever been a time in which you were not a member in good standing?  List the date(s) and reason(s) why you were not considered a member in good standing.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina – admitted in 1986

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

While in college, I was member of a group that went to prisons and ministered to the prisoners.  I was in this group from 1982 until 1983 and was the leader of the group in 1983.  I was also a member of the Young Republicans while in college from 1980 until 1983.  In 1982, I participated as a member of the Oklahoma Intercollegiate Legislature.  While in law school, I was a member of Phi Alpha Delta from 1984 until 1986.  I was also a member of the Christian Legal Society from 1983 until 1986.

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 


(Example format below - Please do not insert a table.)



Conference/CLE Name



Date(s)

(a)
Advanced Real Estate Law in S.C.

03/14/2003;


(b)
Auto – TORTS




12/03/2004;


(c)
Tax Issues in Estate Planning


07/20/2004;



A Study in Perspective for the 



Elder Law Attorney




10/22/2004;


(e)
Revised Lawyer’s Oath



09/10/2004;


(f)
Ethics of Charitable Giving



020/6/2004;


(g)
Elder Law in S.C.




09/29/2006;


(h)
Long Term Care and Medicaid


05/05/2006;


(i)
Will Our Past Sustain Us? 



Professionalism Issues Ahead


02/27/2007;


(j)
Fundamental Probate Procedures



And Practices




07/16/2007;


(k)
Training and Attorneys Appointed



In Abuse and Neglect Cases


10/05/2007.

Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

I taught a course on torts to the paralegals at Greenville Technical College in 1993.  On both September 27, 1995, January 28, 2000, and November 6, 2007, I was a moderator and speaker at a probate practice seminar.  On October 24, 2000, I was a speaker at a child custody seminar.

12.
List all published books and articles you have written and give citations and the dates of publication for each. None.

13
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

I was admitted to the South Carolina Bar in 1986.  I was admitted to the United States District Court, District of South Carolina, November 7, 1988.  I was admitted to the United States Court of Appeals, Fourth Circuit, March 21, 1990.

Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1986-1987

Law Clerk for the Honorable Frank P. McGowan, Jr.;





Associate, Rainey, Britton, Gibbes and Clarkson;





Associate, Haskins & Patton;


1991– present
Sole Practice.

In my first four years of practice, when I was with two different law firms, the general area of practice was in the field of insurance defense.  When I opened my own law firm in 1991, I first stated out in general practice.  The last sixteen years of practice have mainly been in the areas of probate law, elder law, domestic law and civil litigation.  In the last ten years, the emphasis of my practice has grown even more to domestic law and abuse and neglect law.  The last ten years I have also done a great deal of work in representing parties in Department of Social Services abuse and neglect cases.  I handle some 30-40 of these matters per year.  During the last ten years of my practice, I have represented a number of parties in divorce and equitable division of property cases.  I have also handled a number of child custody matters, including adoptions. I have served as Guardian ad Litem for minor children in various cases as well.   Since completing mediation training, I have mediated several domestic cases involving child custody.  Although I have not had any cases in the juvenile justice area, I have observed how the Family Court Judges deal with children in custody and abuse cases.  I am a quick learner and would be able to gain quick experience in order to deal with juvenile justice cases.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:

If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.


Please see description of Family Court experience explained above.
15.
What is your rating in Martindale-Hubbell?   BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:  
None;


(b)
state:  
2-3 times per week.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil: 

34%;


(b)
criminal: 
1%;


(c)
domestic: 
65%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

10%;


(b)
non-jury: 
90%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Sole Counsel.

List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  


(a)  
Marian Hackney v. the Estate of William N. Hackney, Jr.  I successfully defended the Estate against a claim for elective share brought by the Power of Attorney for the surviving widow.  The case was significant due to the fact that the elective share, if successful, would have been worth some $500,000.00.  The case was also significant due to the fact that I was able to prove that the elective share had been waived even though the original waiver could not be found;


(b)  
LeBret v. Tipton  I successfully represented foster parents who wanted to adopt two children they had received in a DSS neglect case.  The natural parents had essentially completed their treatment plans and vigorously defended the case in a six and one-half day trial.  We were successful in getting their parental rights terminated and my clients were able to adopt the two children;


(c)  
Goldsmith v. Myers.  In this case, I successfully represented Mr. Myers in a child custody matter.  This significance of this matter was that I was able to convince the Court in South Carolina to dismiss this action due to the fact that it had no jurisdiction under the Uniform Child Custody Jurisdiction Act;


(d)
Ballew v. Cheever.  In this case, I represented a group of citizens in Piedmont, South Carolina who were against the granting of an ABC license to a store.  I was able to successfully represent them and convince the Administrative Law Judge to deny the ABC license;


(e)  
First Union v. Robert Benner.  In this case I successfully defended Mr. Benner in a claim by First Union Bank.  Mr. Benner had stopped payment on his check and First Union had paid the check.  I was able to convince the Court that First Union Bank was not a holder in due course and therefore Mr. Benner prevailed. 
Give citations if the cases were reported and describe why these matters were significant.  


Not applicable.

List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Leroy J. Howard and John Nasser, Appellants, v. JoAnn Nasser, Joey Nasser, Christina Nasser, Ashley Nasser, Leander Nasser, Mary Kaye Barki and Debbie Coggins, Defendants, of Whom JoAnn Nassesr is, Respondent. South Carolina Court of Appeals, May 2, 2005, 364 S.C. 279; 613 S.E.2d 64; 2005 S.C. App. LEXIS 125;


(b)
DSS v. Tameka Grayson;


(c)
DSS v. Courtney  Mayes.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list. Not applicable

22.
Have you ever held judicial office?   No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable

24.
Have you ever held public office other than judicial office?  No.

List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


I ran as the Republican Candidate for Greenville County Probate Judge in 1998 but was defeated.  I also ran for the Thirteenth Judicial Circuit Family Court Seat No. 3 in 2001, but withdrew from that race.
27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service. No.

29.
A complete, current financial net worth statement was provided to the Commission. 

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No.

Have you ever been sued, either personally or professionally?  If so, give details.

On September 7, 2000, a lawsuit was brought against me by Stoltz Management of Delaware, Inc., and Stomad Partners, L.P.  At that time, I was representing two different plaintiffs in separate lawsuits against these two parties.  The parties had alleged that I slandered them.  The parties eventually dropped the lawsuit and the case never went to trial.  I have never been sued by any client.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal. No.

S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable

S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  I spent $48.07 on photographs of me.

List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship. No.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.


43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate? 


A letter of introduction was sent to all members of the Senate and House of Representatives.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)  Member of the S.C. Bar from 1986 until present;


(b)  Member of the Greenville County Bar Association from 1986 until present.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Greenville Rotary Club (Health and Happiness Committee Chairman) 1996-present;


(b)
Western S.C. Torch Club (President 1993-1994), 1989 – present;


(c)
Upstate Alzheimer’s Association 1998-2006;


(d)
Eastside Family YMCA Board of Directors 2000 – 2003, 2007 - present.  I serve on the Outreach Committee which concentrates on community outreach projects;


(e)
First Presbyterian Church Deacon and Stewardship Committee 2001-2005.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I believe that it is important for the Commission to know that I have a good relationship with members of the bar.  I believe that I am respected by other attorneys and that they value my opinion.  I also believe that I have shown that I can work with any number of people over the years and have a good demeanor in my work habits.  

49.
References: 


(a)
Dan Jaeger, Executive Director



Eastside YMCA



1250 Taylors Road



Taylors, SC  29687



(864) 292-2790


(b)
Frank L. Eppes



Eppes & Plumblee, P.A.



P.O. Box 10066



Greenville, SC  29603



(864) 235-02600



(c)
Philip Rice



Regions Bank



290 South Pleasantburg Drive



Greenville, SC  29607



(864) 233-7989


(d)
Nell Stewart



26 East Montclair Avenue



Greenville, SC  29609



(864) 233-7078


(e)
Rev. Robert Jones




First Presbyterian Church



200 West Washington Street



Greenville, SC  29601



(864) 235-0496

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/W. Wallace Culp, III 

Date: February 29, 2008


The Judicial Merit Selection Commission has thoroughly investigated your qualification for service on the bench.  Our inquiry is primarily focused on nine evaluative criteria which have included a survey of the bench and bar, a thorough study of your application materials, verification of your compliance to state ethics laws, a search of newspaper articles in which your name may appear, and a check for any economic conflicts of interest.


We have not received any affidavits in opposition to your candidacy nor have we any witnesses here to testify.


Do you have a brief opening statement you would like to make?


MR. CULP:  Not -- no, sir.


REP. DELLENEY:  Thank you, sir.


If you would, answer any questions our counsel, Ms. Robinson, might have for you.


MS. ROBINSON:  Thank you, Mr. Chairman.


Good afternoon, Mr. Culp.


Mr. Chairman and members of the commission, I have a few procedural matters to take care of.


Mr. Culp provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier, and it is included in your notebooks.


I have no concern with that statement.  And with the commission's approval, I would ask those statements be waived in this public hearing today.  I would also ask the statement be entered into the record at this time.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Family Court

(New Candidate)

Full Name:  


W. Wallace Culp, III

Business Address: 

1425 Augusta Street, Greenville, SC  29603

Business Telephone: 
(864) 235-0019

1.
Why do you want to serve as a Family Court Judge?  I have dealt with people in Family Court situations for a number of years and would like to provide my service as a judge to the people of South Carolina.  Family Court deals with matters that are emotional and have a strong impact on the lives of the parties.  I understand that impact and I have a reputation of having good judgment and treating people with respect.  I believe that my demeanor, intellect, and compassion for others can be used to benefit the people who appear in Family Court.  I come from a family with a history of providing service to others in times of need, and I would like to continue to do that in this capacity.

2.
Do you plan to serve your full term if elected? Yes.

3.
Do you have any plans to return to private practice one day? No.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice? Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I will not entertain ex-parte communications.  I would not tolerate such communiucations.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I would recuse myself if the person was a former associate or law partner.  Otherwise, I would have to consider the circumstances as to whether or not I would recuse myself.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would carefully consider the facts and circumstances and decide if I should hear the matter.

How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

If there were the appearance of impropriety, I would recuse myself.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

In order to be careful, I would decline gifts.  I would make sure any social hospitality complies with the rules.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would comply with the rules of professional conduct and report any activities I am required to report.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be evaluated?

No.  As a practical matter, I would probably have to resign from the Eastside YMCA Board.

Do you have any business activities that you would envision remaining involved with if elected to the bench?

My wife and I own real estate which we rent.  Other than that, I have no business activities.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

I would have the attorneys draft the Orders.  I might occasionally draft a short Order.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?

We would use a computer program for deadlines as well as a manual calendar.

15.
If elected, what specific actions or steps would you take to ensure that the guidelines of the Guardian Ad Litem statutes are followed during the pendency of a case?

I would hold periodic pre-trial conferences to make sure that the Guardian ad Litem has filed the appropriate affidavit and has filed and served the required report.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I do not favor judicial activisim.  Judges should follow the law and not make public policy.  Making policy is the function of legislature.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system?

I want to serve on judicial committees and task forces which examine the judicial system.  I would also like to be a speaker at legal seminars.
18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

I do not believe serving as a judge would strain personal relationships.  In my 21 years of practicing law, my family and I have learned to deal with pressures and stress.  My family is very supportive.

19.
Would you give any special considerations to a pro se litigant in family court?

I would be fair to them and make sure they wanted to proceed without a lawyer. Other than that, I would make no special considerations.  

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved? No.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender? No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses? Yes.

What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?


a)
Divorce and equitable distribution: 15%


b)
Child custody: 15%


c)
Adoption: 5%


d)
Abuse and neglect: 30%


e)
Juvenile cases: 0%

Although I have not done any juvenile cases, I handle some 30-40 cases per year involving children in Department of Social Services cases.  I believe this experience will be helpful in learning how to deal with the situations with juvenile justice.  I have observed for a number of years how the Family Court judges deal with children in both custody and abuse cases.  I am a quick learner and would be able to gain quick experience in order to deal with juvenile justice cases.

25.
What do you feel is the appropriate demeanor for a judge?

A judge needs to be considerate, calm, objective, thoughtful, fair and compassionate.

26.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


These rules apply all the time.

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


It would never be appropriate to be angry under these circumstances.

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?


$48.07

29.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?


Not applicable.

30.
Have you sought or received the pledge of any legislator prior to this date? No.

31.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening? No.

32.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? No.

33.
Have you contacted any members of the Judicial Merit Selection Commission?


A letter of introduction was sent to all members of the Senate and House of Representatives.

34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/W. Wallace Culp, III

Sworn to before me this 29th day of February, 2008.

Notary Public for South Carolina

My commission expires: 8/1/2011


MS. ROBINSON:  Also included in your notebooks for your review is a copy of the candidate's personal experience statement.


One final procedural matter.  I note for the record that based on the testimony contained in Mr. Culp's personal data questionnaire, which was introduced earlier for the record, Mr. Culp meets the statutory requirement for this position regarding age, residence and years of practice. BY MS. ROBINSON:


Q.   Mr. Culp, please state for the record the city and circuit in which you reside.


A.   Greenville, South Carolina, Thirteenth Judicial Circuit.


Q.   Thank you.


You have been practicing law since 1986.  Why do you want to serve as a family court judge?


A.   Basically, both myself and my family have a history of providing service to the community, and I have practiced for a little over 20 years and provided a lot of service to people who have issues related to family court, you know, divorce, custody, those very serious issues, crises in their lives.


I also do a lot of work with people in the probate area dealing with death issues, Alzheimer's area, dementia.  I have also worked in the community a lot with some nonprofit organizations working on the Alzheimer's board, the YMCA, church deacon, and also the Greenville Rape Crisis Center and sexual crime center.


And I come from a family with a history of service to the community.  My father was a Methodist minister who served for over 34 years in South Carolina.  He was also active with the Mental Health Association, and he also was a trustee of the Wesley Commons Nursing Home in Greenwood, South Carolina.


My mother is a nurse, and I want to feel like I can provide service to the community.  I feel like I've obtained a lot of knowledge.  I have good demeanor and a lot of good judgment, and I want to provide that service to the community as a family court judge.


Q.   Thank you.


You told me a little bit about your personal experience.  Can you explain to the commission how you feel your legal and professional experience thus far would help you be an effective family court judge?


A.   I've been practicing for 17 years now as a solo practitioner and a lot of that work has involved family court work dealing with issues of custody, divorce, adoption.  Also, I've done -- for over 11 years, I've also done a good bit of work, DSS abuse and neglect hearings.  I served for years as the guardian ad litem attorney for Greenville County in 1997.  And since that time, I've taken approximately 30 to 35 cases a year in which I've served as the attorney for either the parent or grandparent in some sort of Department of Social Service case.  Also guardian ad litem, as well, in those cases.


I've also served numerous times as guardian ad litem in private family court cases.  I believe that I have a lot of experience in terms of both personal family court cases and Department of Social Service cases that make me very qualified for this job.


Q.   Are there any areas you feel that you would need to additionally prepare for if you were elected to the family court?


A.   I would have to prepare some for the Department of Juvenile Justice area.  I don't see that as being very difficult, though, because I've dealt so much with Department of Social Services.  A lot of those issues tend to be the same in terms of what the children are dealing with.  And I think it won't be very difficult to get used to that.  I've actually had a couple of cases that have kind of blended over into that, but for the most part hadn't done too much.


But I believe my experience, my vast experience in the other two areas will help me get up to speed with that pretty quick.


Q.   How would you go about that preparation to get up to speed?


A.   Well, you know, one thing, of course, would be to study all the statutes on it, probably get together with a couple of attorneys who do a lot of work in that area.  We have one attorney I know very well in Greenville named David Rutledge, he's an attorney that works in there.  I'm good friends with him, and, of course, that would be one of the ways to do it.


Q.   Although you address this in your sworn affidavit, could you please tell the members of the commission what you think is the appropriate demeanor for a judge?


A.   Well, I think the judge, for the most part, should remain as calm as possible, not -- I don't see a need for any judge to be angry or to be dressing people down in the courtroom.  I think the judge should be objective, obviously, and make a very thorough analysis before making decisions.


Q.   Thank you.


The commission received a bench and bar survey from a complainant that alleges you failed to appear at a hearing despite receiving proper notice.


How would you respond to that allegation?


A.   I'm not aware of that ever occurring.  I thought about that.  I've asked my staff about that, but I am not -- I cannot recollect when that ever occurred.


Q.   The same bench and bar survey also alleged in two separate cases that you were not prepared, frequently arrived late, and failed to follow up on pertinent matters.


How would you respond to that?


A.   Once again, I thought about that and asked people on my staff, and I do not recall to that effect. I do not -- I'm not late for hearings, and I don't recall being late for any at all.  I'm not aware of where that came from.


Q.   I think you are going to give me the same answer, but this complaint also alleges that you refused to return phone calls.


How would you respond to that?


A.   I don't recall refusing to return phone calls.  Sometimes -- especially with some of the Department of Social Services cases you run into problems where you're returning calls to phone numbers that tend not to be those people's phone numbers, they are using somebody else's phone.  It may have been a problem that there wasn't contact made for a few days because of that.  But I generally try to get back within about 24 hours.  I don't remember that particular matter.  Of course, it's hard to say without knowing who it is, but ...


Q.   Thank you, Mr. Culp.


Just a few housekeeping issues.  Have you sought or received the pledge of any legislator prior to this date?


A.   No.


Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?


A.   No.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   No.


Q.   Have you contacted any members of the commission?


A.   No.


Q.   Do you understand that you are prohibited from seeking a pledge of commitment until 48 hours after the formal release of your commission report?


A.   Yes.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   Yes.


Q.   As a follow up, are you aware that the penalties for violating the pledging rules is a misdemeanor and upon conviction, the violator must be fined not more than $1,000 or imprisoned for more than 90 days?


A.   Yes.


MS. ROBINSON:  I would note that the Upstate Citizens Committee reported Mr. Culp as ethically, professionally, academically and physically qualified and noted he has sufficient experience in family court setting, enjoys a favorable reputation in the community and among his peers and will have an excellent judicial temperament.


Mr. Chairman, without objection, I would ask the Upstate Citizens Committee Report be entered into the record.


REP. DELLENEY:  It will be done at this point in the transcript.


MS. ROBINSON:  I just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of candidate today.


Mr. Chairman, I have no further questions.


REP. DELLENEY:  Does any member of the commission have any questions for Mr. Culp?


SEN. FORD:  Just one quick one.


REP. DELLENEY:  Yes, sir, Senator Ford.


SEN. FORD:


Q.   The staff you have now is basically new, new folks?


A.   No.  I have one person that's been working with me for about 17 years on and off, and I have another -- I have an associate attorney who's been working with me for almost four years.  And I do have one paralegal who's been working with me for about a year.


Q.   Who answered the phone?


A.   Usually the two paralegals kind of alternate between answering the phone.


Q.   And they are trained for their job?  They know that somebody called, it's probably important enough for you to get the call?


A.   Yes, sir.  Oh, yeah, no question about that.


Q.   So how would you address those issues that she just raised about these people calling you and you not returning the call?


A.   I don't recall that happening.  I mean, like I said, we usually try to get back to them within 24 hours.  That's the policy.  I don't know who this particular person was.  Sometimes there are some things where we would return the call, you get a voice mail. I had a few of those clients that you call them back and they don't call you back for a few days.  But typically we're trying to call them back within about 24 hours.


SEN. FORD:  Was that the same person?


MS. ROBINSON:  Yes.


SEN. FORD:  It was the same place all three times?


MS. ROBINSON:  Yes, sir.


REP. DELLENEY:  Senator Knotts.


SEN. KNOTTS:  Thank you, Mr. Chairman.


SEN. KNOTTS:


Q.   How would you handle a person that showed up for court unprepared?


A.   How would I handle it?


Q.   How would you handle someone who -- an attorney that showed up for court unprepared?


A.   Well --


Q.   If this did occur in your courtroom.


A.   Well, you know, the reality of it is that, you know, the client is going to -- unless it's something that's really seriously unprepared, I probably would ask for he and the client to meet.  I would probably maybe meet with him in chambers alone without his client with the other counsel, inquire into the matter and see whether or not there was probably maybe a need to continue the case.  And that way his client wouldn't be prejudiced by his or her being unprepared.  That's probably how I would try to deal with it initially.


I mean, it's between he and his client, but I wouldn't want the client to be -- you know, if I'm saying -- if it's obvious enough that he or she is unprepared, I wouldn't want the client to be overly prejudiced by that and maybe give him an opportunity -- for the case to be continued and come back in a little bit.  I would be kind of hesitant to do that because of the way the docket is, but I think that's one way to deal with it.


Q.   What about if the client said, "Look, I've got a lawyer here that's unprepared, he's not answering his phone calls, and he's late for the hearing."


How would you handle that?


A.   I would probably look at possibly continuing the hearing.


Q.   How would you handle the attorney in the future to keep him from doing that, messing up your docket?


A.   I don't know, you know, at some point because if it continued on, you may have to submit an attorney to the grievance commission, as the judge.


Q.   What would you determine -- give me a quick scope of what you feel that your workweek should be if you was on the bench, like how would you handle a workweek?


A.   How would I handle the workweek?


Q.   Yeah.


A.   I would probably go in probably at 7:30 in the morning, try to get some of the paperwork done until it's time to start holding court.  Probably stay somewhat later after that.  And usually the courts stop about 5:30.  Probably stay until 6:30, 7:00, if I need to, to make sure everything is moving along.


Q.   Okay.  Have you handled a lot of divorce cases?


A.   A good many.  I've handled divorce cases, custody cases, alimony cases, adoption cases.  I had one case that was a six-and-a-half-day trial in Pickens where we were terminating parental rights and adoption, had seven lawyers involved.  I've done cases that involved inequitable distribution, just various types of cases.


Q.   In handling juvenile cases where they committed crimes that could be tried as an adult, how do you feel about those issues?


A.   Well, obviously there's concern criteria for whether or not a juvenile is tried as an adult. Obviously, I think there are appropriate cases for a juvenile to be tried as an adult.


Q.   Would you have any problem sending one up?


A.   No, sir.


Q.   Do you have any problems holding one down if you felt it was something that needed to be done?


A.   No, sir.  I would want to look at the facts, and there's sufficient and different criteria based on the age of the child.


Q.   Where you could make the difference?


A.   Yes, sir.


REP. DELLENEY:  Anybody else have any questions?


Okay.  Thank you, Mr. Culp.  We appreciate you being here with us this afternoon.


MR. CULP:  Thank you.


REP. DELLENEY:  This concludes this portion of your screening.  If we wanted to recall a public hearing, we could recall a public hearing and invite you back here to answer any further questions.  But we don't anticipate that happening.


I have to remind you of the 48-hour rule.  I would also remind you that if anyone contacts you to advocate for you, that you remind them of the 48-hour rule.  And with that, I thank you for offering your service and hope you have a safe trip back home to Greenville.


MR. CULP:  Thank you for your time.


(Mr. Culp exits the room.)


(Ms. Fairey enters the room.)


REP. DELLENEY:  We have before us Ms. Catherine E. Fairey who seeks a position for the family court, Thirteenth Judicial Circuit, seat number 3.


If you would, Ms. Fairey, raise your right hand to be sworn.


Do you solemnly swear to tell the whole truth and nothing but the truth, so help you God?


MS. FAIREY:  I do.


REP. DELLENEY:  Thank you, ma'am.


Have you had an opportunity to review your personal data questionnaire form?


MS. FAIREY:  I have.


REP. DELLENEY:  And do have any objection -- is it correct?


MS. FAIREY:  Yes, sir, it is.


REP. DELLENEY:  Do you have any objection on making that summary a part of the record of your sworn testimony?


MS. FAIREY:  No, sir.


REP. DELLENEY:  It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:


NAME:  


CATHERINE E. FAIREY


BUSINESS ADDRESS:  
213 Whitsett Street, Greenville, SC 29601


TELEPHONE NUMBER:
(office):  (864) 235-9090

2.
Date of Birth:  1955


Place of Birth:  Florence, SC

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? YES.

5.
Family Status:  Married on November 30, 1991 to spouse O. Doyle Martin.  Divorced April 3, 1987, James Austin McMurria, Greenville Family Court, one-year separation.  No children.

6.
Have you served in the military?  No military service.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


(a)
Converse College, 1973-1974 – transferred to USC, Columbia;


(b)
University of South Carolina, 1974-1975 – transferred to Coastal Carolina to attend school and work part time;


(c)
Coastal Carolina, 1975-1977 – left to work full time as Real Estate Agent;


(d)
Paralegal School, 1983-1984 – obtained degree; 


(e)
University of South Carolina, 1986-1987 Batchelor of Arts;


(f)
USC School of Law, 1987-1990  Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  South Carolina, 1990.  Are you a member in good standing in the states in which you are admitted?  Yes.  Has there ever been a time in which you were not a member in good standing?  No.  List the date(s) and reason(s) why you were not considered a member in good standing.  N/A  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  N/A  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.  N/A

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held. 


I worked part time to support myself for the majority of time in college, which left almost no time for other activities.  In law school, I worked as a law clerk with Harvey Golden, Esq., and Ken Lester, Esq., and participated in all aspects of cases and trials.

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 


(Example format below - Please do not insert a table.)



Conference/CLE Name





Date(s)


(a)
Greenville Bar Civil and Criminal Law Updates


02/08/08;


(b)
Family Law Bench and Bar Updates



01/25/08;


(c)
Training for Attorneys Appointed in 




Abuse & Neglect Cases




10/05/07;


(d)
Ethical Issues in ADR





02/28/07;


(e)
Ethical Considerations & Pitfalls   



02/28/07;

(f)
Family Law Annual Seminar




01/27/07;


(g) 
Family Law intensive Workshop




11/02/06;


(h)
New Child Support Guidelines




07/19/06;


(i)
The Attorney As Supervisor




01/04/06;


(j)
American Bar Family Law





09/29/05;


(k)
Trial and Appellate Advocacy




01/22/05;


(l)
Family Law Section Convention




01/21/05;


(m)
Solo and Small Firm Section




01/20/05;


(n)
SC Bar CLE Greenville





12/03/04;


(o)
Hot Tips from Coolest Domestic




09/24/04;


(p)
Revised Lawyer’s Oath





09/10/04;


(q)
Managing Internet Risks





12/17/03;


(r)
Family Court Bench and Bar




12/05/03;


(s)
Hot Tips from the Best





09/19/03;


(t)
Family Law Part I






01/24/03;


(u)
Contracts With Employees





09/24/02;


(v)
SC Bench and Bar






07/25/02;


(w)
Ethics








01/27/02;


(x)
Family Law Taxes I






01/25/02;


(y)
Family Law Taxes II






01/25/02.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  


As Chair of the Family Law CounciI, I moderated a family law seminar at the SC Bar Convention in Charleston. I taught a seminar on how to handle temporary hearings in Family Court. I organized and moderated the Intensive Family Law Workshop, on child support guidelines and the tax consequences of equitable division.  I lectured on handling client difficulties in family law cases at a Richland County Paralegal Seminar.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  NONE.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  South Carolina Supreme Court 1990.  Give the same information for administrative bodies that require a special admission to practice.  None.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
From 1990 to 1991, I was a staff attorney with Piedmont Legal Services in Spartanburg, handling a very large caseload of a total cross section of family law issues, including divorces, equitable division of property, alimony, child custody and support, child and spousal abuse and neglect, and juvenile justice;


(b)
From 1991 to 1995, I was an associate at Wilkins & Madden in Greenville, working almost entirely with David Wilkins, and preparing high-profile divorces and child custody cases, which would include child and spousal support, and equitable division of property.  During this same time, I also handled cases on my own, including DSS appointments as Guardian ad Litem (“GAL”) or attorney for the GAL for children and adults.  This practice with Wilkins & Madden was statewide;


(c)
From 1995 to the present, I have been a solo practitioner, handling only family law cases to the exclusion of all other areas of the law.  In each year, this practice has primarily been divorces and child custody, with all aspects of those.  I also have handled many appointments to DSS cases, and juvenile justice cases on a very limited basis.


(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.



During my employment at Piedmont Legal Services, I handled, exclusively, all aspects of divorce, child custody, together with child and spousal protection and support.  On court days, I would routinely have a dozen or more hearings. I also handled cases involving the removal of children from the home in DSS cases, as well as representing members of families involved in juvenile justice cases.



As an associate with Wilkins & Madden during the early to mid 90’s, as well as all of my practice since then, I have handled all aspects of:Divorce including, but not limited to fault and no-fault grounds, contested and uncontested and I litigated the existence and termination of common-law marriages and divorces.


I have handled divorces on the grounds of adultery, homosexual acts, habitual drunkenness/drug abuse, physical cruelty, alleged desertion, as well as actions for separate support and maintenance.


I have also defended cases on the grounds of reconciliation, condonation and recrimination.

Alimony including rehabilitative, lump-sum, permanent periodic and reimbursement on temporary and permanent basis.


I have also handled modification both upward and downward and 
termination of alimony awards.


I have dealt with cases involving military personnel wage garnishment, post divorce bonuses, intentional underreporting of income and imputed income.  I have also dealt with alimony and child support cases which dealt with under utilized assets which 
were available to produce income for support of a spouse or child.  I have handled cases involving the reservation of the right 
to an award of alimony and security for payment of alimony.

Equitable Division Of Assets And Debts At Poverty Level And The Very Wealthy.  These cases included expert valuation of property, including equipment, franchises, law and medical practices, real estate, retirement funds, including but not limited to pensions, Keoghs, annuities, IRAs (Roth, Simple, SEP, etc.), 401k’s, deferred compensation plans, profit sharing plans, military retirement and pension plans.



I have prepared Qualified Domestic Relations Orders and Qualified Medical Support Orders.  



I have litigated cases involving contested issues of transmuted, co-mingled, pre-martial, non-marital and gifted property, special equity interests in property and resulting and constructive trusts.



I have litigated and settled cases involving alimony and equitable division, which naturally included consideration and determination of tax consequences for each party.



I have litigated disputes on the deductibility of attorney’s fees and cases involving the recapture rule.

Child Custody And Support.  I routinely litigate and settle custody and support cases and have served as Guardian ad Litem in those kinds of cases.  I have settled joint custody, split custody, shared custody and sole custody cases.



I have handled custody cases involving third parties and grandparents, and I have litigated jurisdictional issues regarding custody, including multi-state disputes, involving the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA), on standard and emergency occasions. 



I have litigated cases involving homosexual parents which required expert testimony.  I have defended against cases regarding the relocation of a parent.



I have handled child snatching cases and those involving the Parental Kidnapping Prevention Act (PKPA).



I have handled child custody cases, child support cases and modification of child support on a number of bases, as well as interstate support orders.  Some of these have included support for children with disabilities and extraordinary medical expenses.



I have worked on cases involving the Uniform Interstate Family Support Act (UIFSA), the Uniform Reciprocal Enforcement Act (URESA), the Uniform Reciprocal Enforcement of Support Act (URESA) and the Uniform Services Former Spouses Protection Act (USFSPA).


I have handled reimbursement, retroactive and wage garnishment support actions.  I have dealt with tax deductions for child-related expenses, child tax credits, dependency exemptions and other tax issues.


I have dealt with court cases involving aid to families with dependent children (ASDC) and social security disability income directed to a child. 


I have handled cases involving the Deadbeat Parents Punishment Act and support for a dependent, emancipated child.


Some of the support cases have involved the application of a Full Faith and Credit to Child Support Order Act (FFCCSOA) and cases involving college education expenses.


I have litigated unusual situations with uninsured medical and dental expenses, deviation from the Child Support Guidelines and support for an emancipated child in high school.

Adoption.  I have not handled adoptions as a routine part of my practice as there are many lawyers specializing in that exclusive practice.  I am familiar with the adoption laws and I have served as a Guardian ad Litem on a limited number of cases involving adoption and termination of parental rights.

Abuse, Neglect And Juvenile Justice.  I have handled a limited number of abuse and neglect cases as a compensated attorney.  I have handled many child abuse and neglect cases as an attorney appointed by the Court in DSS cases.

My experience in juvenile justice has been limited to appointments in DSS cases when children have been removed from their home.  I have monitored and will continue to monitor juvenile justice proceedings in our family courtrooms between now and May 2008. I have also attended seminars on handling juvenile justice, abuse and neglect cases and have studied materials related to these cases.  

Miscellaneous.  I have handled civil and criminal contempt actions, prepared and litigated the enforceability of prenuptial/antenuptial agreements, including application of the Uniform Premarital Agreement Act, reconciliation agreements, name changes for adults and children, paternity, annulments and rescission actions.

I have handled cases for clients who needed protection from domestic abuse.

15.
What is your rating in Martindale-Hubbell?  BV.  

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: 
None;


(B)
state:    
Almost Weekly.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:         
None;


(B)
criminal:  
None;


(c)
domestic:
100%, although a minor percentage of my practice has 




involved criminal contempt within the domestic arena.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
Jury: 

None;


(B)
Non-Jury:  
100%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Almost always sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
Jeffrey A. Pyle v. Velda L. Pyle, 98-DR-23-850.  There were two separate trials in this case during which I represented the wife on both occasions.  During the first trial, wife was awarded permanent periodic alimony.  The second trial was brought by the husband seeking to terminate his alimony obligation to wife based upon her alleged cohabitation with another man.  Husband prevailed and I appealed the case. At trial and on appeal, I argued a new test for South Carolina, namely, whether the former husband, seeking termination of alimony, could prevail based solely upon wife’s cohabitation without showing a substantial change of financial circumstances.   The basis of my argument was that since alimony is intended as a substitution for the support a husband provided during marriage and prior to divorce, without a financial gain resulting from the cohabitation, the alimony award should stand. The Court of Appeals affirmed the trial court’s decision;


(b)
John J. Sweeney v. Doris M. Sweeney, 2003-DR-23-904.  This case involved a divorced, elderly couple and dealt with, as a matter of law, whether the husband could be compelled to sell or deplete minimal assets from his award of half of the marital estate, in this case solely an IRA, in order to continue to pay alimony, when the assets held by both parties were practically identical.    The alimony award had been made when husband was earning a significant income and held significant assets.  At the time of trial, husband was unemployed, had suffered great losses in the stock market and was supporting himself and a mentally disabled child with the use of his retirement funds.  The trial court held that he could be required to continue to pay alimony.  I appealed the case and the Court of Appeals affirmed the lower Court’s decision;


(c)
Michael Steven Riggs v. Crystal Moore and John C. Simmons, 2003-DR-23-0593.  This case involved litigated issues on custody, visitation, child support, restraining orders and attorney’s and Guardian ad Litem fees.  The parties had never been married and both had been engaged in lifestyles which were not in the best interest of the child.  However, father had reformed his lifestyle and become a very caring, responsible and supportive father.  After several days of trial, my client, the husband, prevailed and continues to raise, as a single parent, a very special, talented young boy;


(d)
Suzanne Paradis v. Laura Van Schaick and Edward “Todd” Eugene Van Schaick III, 2006-DR-23-23.  In this case I represented the maternal grandmother of two minor grandchildren, in which she sought custody from her daughter and the children’s father. The case was brought on a Notice and Motion for Expedited 
and Emergency Relief that alleged parental neglect and unfitness of the parents.  I prevailed in this case and the custody of the two minor grandchildren was awarded to the grandmother.  They continue to reside with her and are doing well;


(e)
Richard Jacob Brown, Sr. v. Amanda Brown, 2005-DR-42-1601.  In this case, I was retained by the father after DSS took emergency protective custody of the parties’ six-month old son from Greenville Memorial Hospital.  There were allegations that the mother had harmed the child based upon a video tape in the hospital room.  It was later alleged that she was guilty of Munchausen’s by Proxy Syndrome.  The case was quite interesting and involved a number of professionals, including the treating hospital pediatrician, physicians at Duke University and Spartanburg Regional Hospital. There were psychological and psychiatric, as well as psycho-personality, evaluations conducted.  The baby boy had a five-year-old sister and on a temporary basis the baby was placed in foster care and the daughter was placed in the custody of the paternal grandparents.  My client, the father, was awarded custody of the children at a second temporary hearing subject to supervised visitation to the mother.  The minor children remain in the father’s sole custody and see their mother under supervised conditions;


(f)
Deborah J. Bucci v. Michael N. Bucci, 2005-DR-23-4165.  This case involved divorce, alimony, equitable division of assets and debts, including valuation of four real estate properties, a medical practice, a franchise, investment accounts, retirement and pension accounts, including passive gains on the accounts after filing of action, husband’s substantial earnings and wife’s earning capacity, attorney’s fees and suit costs.   The estate in this case was substantial and diversified and required the use of experts for real estate and business evaluations.  I represented the wife and argued that although she was well educated, and had at least two master’s degrees, her husband’s earning capacity was so substantial that no late in life career could support the standard of living she and her son had enjoyed during the course of a long marriage.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Jeffrey A. Pyle v. Velda L. Pyle, 98 DR 23-850, 2000 UP 462 (Ct. App. 2000);


(b)
John J. Sweeney v. Doris M. Sweeney, 2003 DR 23-904, 2006 UP166 (Ct.App. 2006);


(c)
Rebecca J. Waters v. Sheldon K. Waters, 2001 DR 23-1230;


(d)
One other with the Wilkins Law Firm, not reported, and case citation unavailable.

21.
List up to five criminal appeals that you have personally handled.  None.  

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  N/A.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office? YES.  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer. 


Law Clerk, Harvey Golden in Columbia, SC (1988-1989), Paralegal with Leatherwood Walker Todd & Mann (1984-1986), self-employed caterer (1984), women’s retail clothing buyer, Amy Pride in Greenville, SC (1983-1984), licensed real estate agent at Litchfield Beach, SC. 

28.
Are you now an officer or director or involved in the management of any business enterprise?  No, none other than management of my professional corporation, Catherine E. Fairey, Attorney at Law.  My law practice.  Explain the nature of the business, your duties, and the term of your service.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.  Have you ever defaulted on a student loan?  No.  Have you ever filed for bankruptcy?  No. 

34.
Have you ever been sued, either personally or professionally?  No.  

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.  

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.  

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf? Yes.  If so, give details.  I have asked friends and family members in several parts of the state to introduce me to their senators or representatives.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  Yes.  If so, give details.  See previous answer.  For example, I asked my uncle, Bernie Moore, Florence, to introduce me to those members of the General Assembly, from his area, who he personally knows. I have asked my father, Dr. William Fairey, Georgetown and Pawley’s Island, to do the same. In no instance have they or I ever asked for a commitment to vote for me.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.  

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar – Family Law Section Delegate;


(b)
Family Law Council, Sc Bar, Chair And Member;


(c)
Greenville County Bar – No Offices;


(d)
American Bar Association – Family Law Section;


(e)
Certified Mediator, Member Of South Carolina ADR;


(f)
South Carolina Women Lawyer’s Association.

AMENDED 47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Board Member – Carolina Youth Symphony;


(b)
Board Member – Langston Charter School;


(c)
South Carolina General Assembly Women’s Caucus.


AMENDED:  (c) Delete the South Carolina General Assembly Women’s Caucus, because I have resigned from that organization, effective March 20, 2008.
48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  No negative issues.  I have been involved in the SC Bar Family Law Council and Family Law Section, as well as the American Bar Association Family Law Section, for the past ten years or longer. I have been a guest speaker on family law on WSPA-TV in Spartanburg.

49.
References:


(a)
Sharon Whitney, Carolina First Bank, South Main Street, Greenville, SC



29601



(864) 255-7883


(b)
Ambassador David H. Wilkins, United States Embassy, P.O. Box 5000,



Ogdensburg, N.Y. 13669



(613) 715-2790


(c)
Thomas W. Traxler, Esquire Carter Smith Merriman & Traxler,



P.O. Box 10828 Greenville, SC 29603



(864) 242-3566 


(d)
Ken H. Lester, Esquire 1901 Gadsden Street, Columbia, SC 29201



(803) 252-4700


(e)
Matt Williams, Pastor, Grace Church, 2801 Pelham Road, 



Greenville, SC 29615



(864) 284-0122 

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/CATHERINE E. FAIREY
Date: March 4, 2008

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our investigation is primarily focused on nine evaluative criteria which has included a bench and bar survey, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of any newspaper articles where your name might have appeared, and economic conflicts of interest.


We don't have any affidavits here today filed in opposition to your candidacy nor are there any witnesses here to testify.


Do you have a brief opening statement you would like to make?


MS. FAIREY:  No, sir.  I would waive that. I've given a lot of information, and considering the time of day, I would respectfully waive it.


REP. DELLENEY:  Thank you, ma'am.  If you would, answer any questions our counsel, Ms. Shuler, might have for you.


MS. FAIREY:  Thank you, sir.


MS. SHULER:  Good afternoon, Ms. Fairey.


Mr. Chairman and members of the commission, I have a few procedural matters to take care of.


Ms. Fairey provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with that statement.  And with the commission's approval, I would ask those questions be waived at the public hearing today.  I would also ask that the statement be entered into the public record at this time.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Family Court

(New Candidate)

Full Name:  


CATHERINE E. FAIREY

Business Address:  
213 Whitsett Street, Greenville, SC 29601

Business Telephone:  
(864) 235-9090

1.
Why do you want to serve as a Family Court Judge?  


To serve the citizens of our communities in an area of the law which I have practiced for 18 years and, by my experience and age maturity, to assist families who are going through traumatic life changes.


The family is the core unit of our society and the issues, problems and traumas that confront them require a Jurist with knowledge of laws relating specifically to these problems and the experience of practicing that law in a family courtroom.


I believe I can bring the experience, knowledge, compassion and concern to the family court bench with integrity, respect and a caring temperament for all socioeconomic groups.

2.
Do you plan to serve your full term if elected?  YES.

3.
Do you have any plans to return to private practice one day? NO.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice? YES.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  


These communications should not take place under any ordinary circumstances.  I can envision ex parte contact being necessary if bodily harm is threatened, and action is required to protect  a child or innocent  person from some violence,  but follow up must occur to insure that the ex parte action was in fact required, with sanctions to follow if, to reasonable minds, it was not. I believe our statutes anticipate and provide a procedure for almost every occasion when ex parte contact may become necessary.


No Judge shall initiate, permit or consider ex parte communications concerning pending proceedings except for very specific incidents such as scheduling, administrative purposes or emergencies.  However, typically, all parties and lawyers should be included in any communications with the Judge.


Of course, a Judge may consider any ex parte communications if they are expressly authorized by law to do so.  In most situations, if a Judge’s impartiality might reasonably be questioned, it may require a Judge’s disqualification.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  


A judge should refuse to hear matters when political pressure, bias, or friendship either would or would appear to affect her ability to be fair and impartial to all parties.


In all of these situations, a Judge should disqualify him or herself if his or her impartiality might reasonably be questioned.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?


 I would determine first whether the request for recusal had any basis in fact or was sought just for purposes of delay.  Would I grant such a motion?  Probably in every situation, because it is the appearance of bias which is the test, not just actual bias.


Judges must at all times avoid impropriety and even the appearance of impropriety and impartiality.  Any appearance of bias gives rise to the perception that a Judge’s impartiality is impaired and that situation should be handled in a manner that errs on the side of judicial decorum.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


I would explain the circumstances to all parties and counsel, and that I could not hear any matter which would give an appearance of impropriety, because it is the esteem of the Court which is being jeopardized.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


I believe the current ethical standards address this problem quite clearly.  No Judge and probably no member of a Judge’s family should accept a gift, favor or loan from anyone except those incident to public testimonial, books, tapes or other resource materials for official use or an invitation to a function or activity devoted to the improvement of law, legal system or administration of justice.  Even then, the test is that the gift could not reasonably be perceived as intended to influence a Judge in his or her performance of judicial duties.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  


I am ethically bound to report any such misconduct, but I would do that in a discreet way, to avoid public notoriety, because procedures are in place to handle that misconduct.


As I understand the Canons, I am also ethically bound to report information indicating a substantial likelihood of such a violation, as well as any substantial question to a lawyer’s honesty, trustworthiness or fitness as a lawyer.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be evaluated? NO.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench? NO.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?  


I believe the prevailing practice of having the attorney for one of the parties draft an order, pursuant to the outline from the Court, to be submitted, then to opposing counsel for review and, finally, to be submitted to the Court for review is a satisfactory system.  In some instances, I would need to prepare the order myself.


In any event, I would keep very specific and detailed notes throughout the trial and the provisions of an oral order from the bench.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?  


A calendar of all pending items, which is reviewed on a scheduled basis, to assure that all orders or other work is completed as close as possible to the event to which it relates. 


As a sole practitioner, I have made it a practice to review every couple of days, all matters being held by my law firm.  Computer calendars, as well as paper calendars, are maintained and updated daily by my staff and me.

15.
If elected, what specific actions or steps would you take to ensure that the guidelines of the Guardian Ad Litem statutes are followed during the pendency of a case?  


I would monitor the reports or other filings by the GAL, to make sure that the interests of the one being represented are being protected by competent and comprehensive activity. 

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  


I am opposed to judicial activism, which to me means that I might attempt to impose my idea of what the law “should be” rather than applying the law as written. Judges should enforce the law, not make the law, and all judges should be strict constructionists of the law because, after all, a law is the composite best result of the thinking and discussion of a lot of people. 

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system? 


I would like to see a form of standard interrogatories which have to be completed by the parties to a new action, to furnish a lot of the information which must be drawn out which often results in delays resulting from unnecessary discovery or repeated requests.


Family Court Judges should engage in meetings with the family law section of the Bar, in working together to resolve problems which occur in practice.  


I believe Judges should assist citizens’ groups in presenting the positive aspects of the judiciary and its important impact on our society.


I also believe Judges should meet with the local Bar on a regular basis to address procedural issues or problems and work to achieve a clear understanding for both Judge and attorney.

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?  


I believe the schedules imposed on a judge are less stressful than a full-time law practice, when you are conflicted by a large variety of schedules demanded by others. Children are not an issue for me, and I believe my friends and family already are aware of the time constraints on my activities. I hope I would deal with any issues with a level head and good judgment. 

19.
Would you give any special considerations to a pro se litigant in family court? 


Only special, in the sense that I would make sure that the pro se litigant was educated as to the facts of the case and the possible outcome and that he or she understood the inherent problems in trying to represent one’s own interests in a system which is to most is unfamiliar.  


I would have to insure that the pro se litigant had received full financial disclosure and that he or she understood the serious consequences which could occur from a failure to fully comprehend court procedures and rulings. 


I certainly would be more inquisitive on the issues involved in the pro se litigant’s case and would treat that litigant with the same respect, patience and due diligence given to others who appear before me.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? NO.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved? 


No, because what might seem insignificant to me might seem important to someone else and, again, it is the appearance of impropriety which is important.


I would disqualify myself in any proceeding if my impartiality might reasonably be questioned.


I believe that I would err on the side of recusal even if I or a member of my family held a de minimis financial interest in a party involved., and even though the Code may not actually require that.


As a precaution, and if I felt it necessary to provide the parties with an opportunity to proceed without delay, I would disclose on the record the basis of my concern and ask the parties and their lawyers to consider, out of my presence, whether to waive my disqualification.


I would incorporate any agreement waiving in any disqualification into the record of the pending proceeding.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender? NO.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses? YES.

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice? 


a)
Divorce and equitable distribution: 90% of which 50% includes (b) below;


b)
Child custody: (See above)


c)
Adoption: 1%


d)
Abuse and neglect: 5%


e)
Juvenile cases: 4%

25.
What do you feel is the appropriate demeanor for a judge? To be, like “Caesar’s wife,” above reproach in all your dealings, both public and private. 


To be a good listener, so as to consider all sides of an issue, regardless of the people or issues involved. To allow the law, and not personal feelings or emotions, to be placed with the responsibility to hear proceedings fairly and with patience and efficiency.


I would avoid any behavior, including speech, gestures or other conduct, which could be perceived as impartial or unfair.


A Judge should be patient, dignified and courteous, and require those subject to his or her direction and control to act likewise. 

26.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day? 


Every day, all the time. As a Judge, I could not possibility establish, maintain and enforce high standards of conduct and integrity if that behavior were limited to the courtroom.  Any behavior which diminishes public confidence in the judiciary, regardless of whether it takes place in the courtroom or out, damages public confidence in the responsibility and integrity of a Judge.

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant? 


In answer to each of these questions, I believe anger is an inappropriate response. At the point of anger, we almost never are in control of our emotions, and rational thinking vanishes. No one can avoid frustration, but anger should not be a response to any situation.


In the event I became angered by anyone appearing before me, I would internalize that response and act outwardly in a fair, patient, efficient and busy-like manner.

28.
How much money have you spent on your campaign? 


I have not spent any money except to get business cards, and I have had some costs for my personal meals, lodging, and transportation expense If the amount is over $100, has that been reported to the House and Senate Ethics Committees? (Not applicable.)

29.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office? (Not applicable.)

30.
Have you sought or received the pledge of any legislator prior to this date? NO.

31.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening? NO.

32.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released? 


I have asked friends and family to introduce me to their legislators. I have asked my representative to introduce me to other legislators at social functions held in Columbia.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  See previous response.

33.
Have you contacted any members of the Judicial Merit Selection Commission? NO.

34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? YES.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/CATHERINE E. FAIREY

Sworn to before me this 4th day of March, 2008.

Notary Public for South Carolina

My commission expires: 12/15/2015


MS. SHULER:  Also included in your notebooks for your review is a copy of the candidate's personal experiences statement.


One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Ms. Fairey meets the statutory requirements for this position regarding age, residence and years of practice.


MS. SHULER:


Q.   Ms. Fairey, please state for the record the city and circuit within which you reside.


A.   I live in Greenville County and the Thirteenth Judicial Circuit.


Q.   Ms. Fairey, you've been practicing law for 18 years.  Why do you now want to serve as a family court judge?


A.   I feel that it is a natural transition for me at my age and with my experience.  I have been very blessed with, I believe, skills and talents, God given and acquired, which are well suited for the bench.


As I've gotten older and practiced longer, I have come to enjoy the resolution and problem-solving part of the family law practice versus the adversarial practice.  I've become much more involved in mediation and feel that I am -- have a good feel for settling cases and an inherent sense of fairness that would serve well on the bench.


Q.   Ms. Fairey, can you explain additionally to the commission how you feel your legal and professional experience thus far would help you to be an effective family court judge?


A.   Well, I had several career experiences in my 20s.  My parents would say go ahead and you need to figure out what you're going to be, but it took me to the age of 30 to decide that I wanted to go into the law.  So by that time, I had worked in several different areas in our state and community and knew that was exactly what I wanted to do.


Early on, I had the opportunity to work with Legal Aid and then later with a more prestigious firm, and then in 1995, again, solo practice.  That solo practice did not provide me with the luxury of just practicing law.  I also have had to wear a number of different hats, taking care of administrative duties and overseeing the financial aspects of my office and taking care of a lot of different things.


Through my career and as a member of the bar, I've seen -- I've worked with people from all walks of life, and I have great empathy and understanding and compassion regardless of their status in life and certainly have a deep understanding for the problems and traumas that face families in our state.


Q.   In your application, Ms. Fairey, you acknowledge that you have limited experience in abuse and neglect cases and juvenile matters.  What would you do to additionally prepare for those areas in order to serve on the family court?


A.   Well, I have actually begun that just to become more acquainted with those areas.  I've attended several seminars for educational purposes, and I've also been sitting in on DSS and juvenile cases in our family courts to see how they're conducted.


I've learned quite quickly that studying the materials and actually watching what goes on are two entirely different things, and it's been very helpful to do that.  I learn very quickly, and I believe that I would be able to come up to speed on those areas fairly quickly.


Q.   Ms. Fairey, you stated in your PDQ that 100 percent of your law practice is devoted to domestic matters.  Please briefly explain to the commission the types of cases you have handled before the family court such as adoption, termination of parental rights or contested custody cases.


A.   I've handled -- I would say 100 percent is family law.  I would say of that 100 percent, 40 percent, 40 to 50 percent would involve custody matters for both fathers and mothers.


I have not -- I have acted in the capacity of a guardian ad litem on adoption cases but have determined early on that that is so statute specific, and generally people seek out those who do practice almost exclusively in adoption.  And I admire them for doing it that way.  So I have not handled a lot of adoption cases, although I am familiar with the laws and requirements surrounding adoptions.


I have handled termination of parental rights cases and just about every possible aspect of problems that arise in family law.


Q.   Ms. Fairey, would you explain to the commission what you believe to be the demeanor of a judge?


A.   I believe that the demeanor of a judge is to be impartial, respectful, compassionate, understanding, attentive, and I believe I've learned to exercise that through 18 years of practice.  The family law practice is a very trying area of the law, and your patience is tested on a daily basis.


I've never had a grievance filed against me. I have worked with lawyers throughout the upstate and have had -- and continue to have a very good working relationship with them under even the most adversarial situations.  I have seen judges behave in ways that I thought were inappropriate and certainly would have taken those to heart, and I've seen judges perform their duties in a way that I would want to emulate.


Q.   Thank you.


Ms. Fairey, some concerns were raised in two bench and bar surveys out of 18 received on your behalf regarding your legal knowledge and ability and professional experience.  Specifically, the surveys indicated that you were spoken to about misstatements and it was a troubling confrontation, and that you were overwhelmed by the demands of solo practice.  What response would you offer to the commission concerning those two surveys?


A.   Well, first, Ms. Shuler, I would ask you to state the first part of that.  I do not recall being advised that there was any complaint about -- I knew there was a complaint about alleging that I had made misstatements to the court, but I was not aware of the first part of your statement.


Q.   You were overwhelmed by the demands of solo practice.


A.   Okay.  I am not overwhelmed by the demands of solo practice, first of all.  It is very demanding.  I have managed to take on the challenge of being down here and making my -- introducing myself to members of the General Assembly and doing what I need to do in pursuit of this judgeship and continue to keep my office running.  I've done that with the help of my husband who is an attorney.  And I've done it by working weekends and the days that I'm not here in Columbia.  It is, again, a very challenging job, but I am certainly not overwhelmed by it.


As far as making misstatements to the court, to a judge, I have never made any misstatements in a courtroom to anyone.


Q.   As a followup, have you ever been sanctioned?


A.   No, I have not.  And until this time have never been -- have never heard that allegation made.


Q.   Okay.  Have you sought or received the pledge of any legislator prior to this day?


A.   I have not.


Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?


A.   I have not.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   I have not other than I have been introduced to members of the General Assembly by family members and other acquaintances in social events and that sort of thing.


Q.   Have you contacted any members of the commission?


A.   No, I have not.


Q.   Do you understand that you are prohibited from seeking a pledge or commitment until 48 hours after the formal release of the commission's report?


A.   I do understand that.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   I have.


Q.   As a followup, are you aware that the penalties for violating the pledging rules are that a violation is considered a misdemeanor and upon conviction, you could be subject to not more than 90 days in prison or fined not more than $1,000?


A.   I am aware of that.


MS. SHULER:  I would note that the Upstate Citizens Committee reported that the committee found Ms. Fairey to be very qualified for the office she was seeking.


The committee addressed the following eight criteria:  Based on the personal data questionnaire, Ms. Fairey appears to have all the necessary constitutional qualifications.  The committee has not discovered any information that would lead them to question the ethical fitness of Ms. Fairey.  Ms. Fairey appears to have all the necessary professional and academic ability, and there is no reason to believe Ms. Fairey has any negative character traits. Ms. Fairey enjoys a favorable reputation in the community and amongst her legal peers.  She appears to be in good physical and mental health.  She has extensive experience, 18 years in practicing in family court.  She does not have significant experience in juvenile matters.  The committee believes she would have an excellent judicial temperament.


And, Mr. Chairman, without objection, I would ask that the Upstate Citizens Committee be entered into the record.


REP. DELLENEY:  It will be done at this place and time in the transcript.


MS. SHULER:  I would just note that any concerns raised during the investigation regarding this candidate are incorporated into the questioning of Ms. Fairey today.  And, Mr. Chairman, I have no further questions for Ms. Fairey.


REP. DELLENEY:  Does any member of the commission have any questions of Ms. Fairey.


SEN. FORD:


Q.   Your husband also practices family law?


A.   Well, he has learned to practice family law. He practiced with a large firm for 41 years, which, of course, in the early years involved -- I believe at that time everybody did a bit of family law practice.


He is retired.  He is 68 years old.  He is retired, and he's a very young 68 years old, but he comes to the office and works every day.  And just by a natural, whatever he's begun to do, he started doing a lot of the research and help assisting me with discovery matters, and in my absence has been able to -- after I've explained to clients the process that I'm going through, has been there to -- so that someone is there to be hands-on when I'm not there.


Q.   But you're always so calm and nice.  And, I mean, you would be very impressive as a judge.


A.   I'm pretty much calm.


Q.   Are you always calm?


A.   I'm pretty much calm.


REP. F. SMITH:  It's true, Mr. Ford, because the citizens committee, when I talked to those members, say she was outstanding when they interviewed her, as well, so she was just like this.


MS. FAIREY:  I'm the oldest of five children. My youngest is 12 years younger than I, and keeping the peace and keeping the calm became a natural talent of mine. BY SEN. FORD:


Q.   My next question is, if you meet -- if you come in contact with an out-of-control lawyer for his client in the family court system, how would you deal with that?


A.   Well, I was -- first of all, I would recess any hearing and speak with the lawyer personally.  And if the -- if the activity -- I mean, depending on the severity of it, if I felt it was necessary to record it, then I believe I would be under an obligation to do so.  But I would hope that I could diffuse the situation and handle it by speaking personally with that individual.


Q.   Have you ever been a public school teacher?


A.   No, sir.


Q.   The years before you became a lawyer, you became a lawyer at age 30, what did you do prior to that?


A.   Actually I became a lawyer at age 36.  I started law school at 33.  I sold real estate.  I was a retail clothes buyer for a shop in Greenville.  I was -- had a catering business.  I did everything just about but teach school.


Q.   Okay.  You teach Sunday school?


A.   I have taught Sunday school.  I do not presently.


Q.   I just like your manner, you know, the way you present yourself.


A.   Thank you.


REP. F. SMITH:  He'll try to keep you here all night.


SEN. FORD:  No, no, no, because I'm not -- I wouldn't do that to you, but I think -- I think you would make a superb family court judge.


MS. FAIREY:  Well, thank you very much.


REP. DELLENEY:  Senator Knotts.


SEN. KNOTTS:


Q.   I believe you left out that you worked for the former house speaker David Wilkins?


A.   That was part of my legal experience, that's correct.


Q.   Okay.


A.   I was with his firm -- I was with Legal Aid for one year, and then I was with the Wilkins firm for about four years before I went out on my own.  With a very amicable departure, I might add.


SEN. FORD:  Mr. Chairman, there's also another young lady from that law firm, and she got the same manner you had.  Tall.  What's her name?


REP. D. SMITH:  She's a judge now.


REP. F. SMITH:  Williams.  She's a judge now.


SEN. FORD:  Williams, are you familiar with her?


MS. FAIREY:  Yes, I am.


SEN. FORD:  Because you're almost identical.


MS. FAIREY:  Well, I take that as a compliment.


I'm not sure it's Speaker Wilkins who inspired us to be this calm and cool. BY 
SEN. FORD:


Q.   Do you ever get upset?


A.   Of course.


REP. DELLENEY:  Any further questions?


All right.  We appreciate, Ms. Fairey, your being with us here today.


MS. FAIREY:  Thank you.


REP. DELLENEY:  This concludes this portion of the screening process.  If we wanted to reconvene the public hearing and bring you back here to ask some more questions, we could.  I don't anticipate that happening, but we could have.


I would remind you about the 48-hour rule.  I would remind you that if anyone contacts you about advocating on your behalf, that you would remind them about the 48-hour rule.  And with that, we thank you for offering to be a family court judge, and I hope you have a safe trip back home.


MS. FAIREY:  Thank you so much.


SEN. FORD:  Good luck.


MS. FAIREY:  Thank you.


(Ms. Fairey exits the room.)


(A recess transpired.)


(Mr. Kinlaw enters the room.)


REP. DELLENEY:  I'll call the Judicial Merit Selection Committee back to order.


We have before us today Mr. Alex Kinlaw, Jr.


MR. KINLAW:  How are you?


REP. DELLENEY:  Good afternoon, Mr. Kinlaw.


Mr. Kinlaw seeks a position with the family court, Thirteenth Judicial Circuit, seat number 3.


If you would, please raise your right hand to be sworn.


Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?


MR. KINLAW:  I do.


REP. DELLENEY:  Thank you, sir.


Have you had an opportunity to review your personal data questionnaire summary?


MR. KINLAW:  I have.


REP. DELLENEY:  And do you need to make any changes, or is it correct?


MR. KINLAW:  I do not.


REP. DELLENEY:  Do you object to our making that summary a part of the record of your sworn testimony?


MR. KINLAW:  I have no objection.


REP. DELLENEY:  It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE
Court, Position, and Seat # for which you are applying:  Family Court Judge, 13th Judicial Circuit, Seat 3


NAME:  


Alex Kinlaw, Jr.


BUSINESS ADDRESS:  
309 Mills Avenue 






Greenville, South Carolina  29605


TELEPHONE NUMBER: 
(office):  864-232-9917

2.
Date of Birth:  1952


Place of Birth:  Georgetown, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on October 27, 1984 to Yvette Wiggins Kinlaw. Never divorced. Two children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.  


University of South Carolina, 1971-1975, Bachelor of Arts Degree.


University of South Carolina Law School, 1975-1978, Juris Doctorate Degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Are you a member in good standing in the states in which you are admitted?  Has there ever been a time in which you were not a member in good standing?  List the date(s) and reason(s) why you were not considered a member in good standing.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – Admitted October, 1978;

I am currently a member in good standing and always have been.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


I participated in a voter registration drive while in college and I also served as a member of the Black American Law Student Association while in law school.

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 

(Example format below - Please do not insert a table.)


Conference/CLE Name




Date(s)

(a)
SCTLA  Auto Torts





12-06-03 ;


(b)
SCBLA  Annual Summit & Retreat


10-21-04;



SCTLA  Auto Torts





12-04-04;

(c)
S. C. Bar  Bankruptcy/Consumer Act


12-06-05;


(d)
SCBLA Retreat





09-28-06;



SCTLA Auto Torts





12-01-06;


(e)
S. C. Bar  Management of Lawyer Trust Accounts
11-20-07;



S. C. Bar  Ethics & Non-Lawyer Employees

11-20-07;



S. C. Bar  SC Trust Accounting



11-19-07. 

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.  


2006 – I gave a seminar on custody in the family court at the South Carolina Black Lawyers Retreat.
12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


(a)
South Carolina Supreme Court 

November, 1978;


(b)
United States District Court

December, 1978.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
1978-1980 – I was employed as a staff attorney with the Legal Services Agency in Greenville County;


(b)
1980-1981 – I was employed with the Public Defender’s Office in Greenville County;


(c)
1982-present time – I have been engaged in the private practice of law with a focus in the area of Family Law.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.

When I was employed with the Legal Services Agency I handled a number of cases in the Family Court which ranged from representation of abused spouses to custody matters.  Further, during my tenure with the Public Defender’s Office, I represented a significant amount of juveniles in the Family Court who were charged with offenses ranging from truancy to serious felony related offenses.  After going into private practice, I have handled over 10,000 family court related matters which included adoptions, divorces and cases involving equitable apportionment of property.  Lastly, I also spoke at a CLE credited retreat on the different types of custody rulings that a judge could impose.
15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  I have never submitted information for a Martindale-Hubbell Rating.
Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:  
Ten percent;


(b)
state:  
Ninety Percent.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:  

Ten percent;


(b)
criminal:  
Fifteen Percent;


(c)
domestic:  
Seventy-five Percent.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:  
Twenty-five percent of my practice involved matters that went to a jury;


(b)
non-jury:  
Fifteen percent of my practice involved non-jury matters.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I acted as sole counsel in these matters.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

(a)  
I was lead counsel in the first capital case that permitted a jury to be  chosen from another county and be transported to the county where the case was to be tried.  This was pursuant to a change of venue motion;


(b)  
I was involved in an adoption case where the issue was whether the
 adopting parents could change their mind after a hearing was held, but the Judge had not yet signed the order of adoption; 


(c)  
I was also involved in a family court matter that involved what was considered a domestic support obligation as defined by the Bankruptcy Court;


(d)
I litigated an issue in Family Court regarding whether a person’s voluntary termination of employment affected his current obligation of support;


(e)
Lastly, I handled several matters in Magistrate Court regarding a      landlord’s duty to repair.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)  I do not do any appellate work.


21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)  Same as number 20.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)  See number 22 above.


24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  


I taught Business Law at Rutledge College while working at the Public Defender’s Office.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  If so, give details.
On 01-30-02 a tax lien for $1,001.00 was mistakenly filed against me, but, was resolved by the South Carolina Department of Revenue on 04-10-02.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


Approximately ten years ago, a client filed suit alleging that my office allowed a statute of limitation to pass.  Judge Kittredge dismissed the case as having no merit.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)  
South Carolina Bar Association;


(b)  
National Bar Association;


(c)  
South Carolina Black Lawyers Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)  
Urban League of the Upstate;


(b)  
Sigma Pi Phi Fraternity;


(c)  
Alpha Phi Alpha Fraternity;

  
(d)  
Greenville Mental Health Board.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

AMENDED 49.
References:  


(a)
Sheriff Dan Wideman


       
528 Edgefield Street


      
Greenwood, SC  29646

                  
864-942-8600



(b)   
Alma White

                  
413 North Congdon Street

                  
Georgetown, SC  29440


       
843-546-0369 


(c)  
Reverend John H. Corbitt


       
202 Dove Tree Road


       
Greenville, SC  29615


       
864-234-5388


(d)  
Attorney John Dugan


      
5110 Coach Hill Drive

                 
Greenville, SC  29615

                  
864-297-8101

AMENDED (d):  Please delete the name of John Dugan and add Randall Williams, Attorney at Law, 110 Riley Avenue, Greenwood, South Carolina, Tel No. 864-227-9156.


Wanda Bowman



Bank of America



1927 Augusta Street



Greenville, SC  29605



864-271-5914

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  Alex Kinlaw, Jr.

Date: March 7, 2008


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused primarily on nine evaluative criteria which include a survey of the bench and bar, a thorough study of your application materials, verification on your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, and a check for any economic conflicts of interest.


We have no affidavits filed in opposition to your candidacy nor are there any witnesses here to testify.


Do you have a brief opening statement you would like to make?


MR. KINLAW:  I'll waive that.


REP. DELLENEY:  Thank you, sir.  I'll give you some points.


If you would answer any questions Mr. Wright has for you.


MR. WRIGHT:  Good afternoon, Mr. Kinlaw.


MR. KINLAW:  How are you doing, Mr. Wright?


MR. WRIGHT:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take of.


Mr. Kinlaw provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concern for the statement.  And with the commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Amended Sworn Statement to be included in Transcript of Public Hearings

Family Court

(New Candidate)

Full Name:  


Alex Kinlaw, Jr.  

Business Address:  
309 Mills Avenue 





Greenville, South Carolina  29605

Business Telephone:  
864-232-9917

1.
Why do you want to serve as a Family Court Judge?

 
I have practiced family law for such a long time that I see first hand the problems families encounter.  I feel that I can be an unbiased trier of the facts in each case that came before me.

2.
Do you plan to serve your full term if elected?  I do intend to serve my full term, if elected.

3.
Do you have any plans to return to private practice one day?  I do not intend to return to private practice.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  I have met all of the statutory requirements relative to residency, age and years of practice.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I am a firm believer that a Judge should never have ex parte communications.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I would review each case on a case by case basis, but certainly would recuse myself in definite conflict situations.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I strongly adhere to the philosophy that there should be a sense of fairness to all litigants.  I would grant counsel’s motion to be recused.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


In all situations, if there is an appearance of impropriety, I would not get involved in the matter after having given full disclosure to all parties.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I would never accept gifts or social hospitality from a lawyer- 


legislator, attorneys, judiciary members or members of the public.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  When aware of misconduct of a lawyer or fellow judge, it is imperative to report this to the appropriate sanctioning body.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be evaluated?  (No)

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  (No)

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?  I would let attorneys involved in the litigation draft the orders but will review the same with my notes to assure accuracy.  I would also let each attorney review the order before it is sent to me.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines? I would utilize a tickler system similar to the one used in my law practice.

15.
If elected, what specific actions or steps would you take to ensure that the guidelines of the Guardian Ad Litem statutes are followed during the pendency of a case?  I would make sure that each participating attorney has in hand the applicable Guardian Ad Litem statutes and would review the same with counsel during the course of the litigation.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I firmly believe that judges should not be activists as it relates to the setting or promoting of public policy.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system?

I hope I am able to publish manuals, articles, etc. that would aid in the improvement of the legal system.

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

No, I think it is important to address these concerns with the parties involved early on so everyone would be fully aware of what is expected in my role as a judge. 

19.
Would you give any special considerations to a pro se litigant in family court?  No, I would hold that person to the same standard as an attorney.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  (No)

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  (No)

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?  (No)

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  (Yes)

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?


a)
Divorce and equitable distribution:  75%


b)
Child custody:  75%


c)
Adoption:  75%


d)
Abuse and neglect:  75%


e)
Juvenile cases:  75%

25.
What do you feel is the appropriate demeanor for a judge?  A judge should at all times have a demeanor that exemplifies a sense of concern as well as interest, and temperance.

26.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


These rules should be applicable at all times.

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


A judge should never exhibit anger no matter what the circumstances of the case.

AMENDED 28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?  (None)


AMENDED:  Kinkos: 98.00




Postage: 69.70




Total: 167.70


This amount has been reported to the House and Senate Ethics Committees.
29.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  N/A

30.
Have you sought or received the pledge of any legislator prior to this date?  (No)

31.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  (No)

32.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  (No)

33.
Have you contacted any members of the Judicial Merit Selection Commission?  (No)

34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  (Yes)

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Alex Kinlaw, Jr.

Sworn to before me this 6th day of March, 2008.

Notary Public for South Carolina

My commission expires: 5/17/2016


MR. WRIGHT:  Also included in the notebook for your review is a copy of the candidate's personal experience statement.


One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, that was introduced earlier into the record, Mr. Kinlaw meets the statutory requirement for this position regarding age, residence and years of practice.


MR. WRIGHT:


Q.   Mr. Kinlaw, please state for the record the city and circuit in which you reside.


A.   Greenville, South Carolina, Thirteenth Judicial Circuit.


Q.   Mr. Kinlaw, after practicing law for 29 years, why do you now want to serve as a family court judge?


A.   Well, let me just tell you briefly.  My journey and -- this has been my passion for a long time, and I need to tell you why I say that.


When I first got involved in the legal field, my first job I had was at the Legal Services Agency in Greenville, South Carolina, and I was the person in charge of creating offices in the rural areas.  And one of the areas that I worked in was domestic abuse among spouses.  And I did that for a long period of time. And I left that job and went to work with the Public Defender's Office.  And along with the other things that I did there, one of the things I did was I worked -- I represented juveniles in juvenile court, that that was primarily my focus there.


And then in the years subsequent to that, I went into private practice, and I must have represented thousands of cases either in divorces, custody, equitable division of property, and even in domestic abuse cases.


And the reason that I want to be a family court judge, I felt like when I worked at Legal Services I made a difference in the lives of a lot of people.  These were people who were below the poverty line, and I felt a good sense that I helped them.  When I went to the Public Defender's Office, I still had that feeling that I had made a difference in the lives of those people that I represented.


And in the 28 -- or 27 years of private practice, I felt I made a difference in the lives of those people.  So I want to continue to make a difference.  And I think the next area that I can make a difference and an impact is in the position of family court judge for the state of South Carolina.


Q.   Mr. Kinlaw, can you explain to the commission how you feel your legal and professional experience thus far will help you be an effective family court judge?


A.   Well, there's three things:  One, I've been very fortunate to have been in good health and blessed to be in good health, but I've had the opportunity to have appeared before 47 family court judges during my tenure, past and present.  And during that period of time, I've had the opportunity to observe all of the judges, family court judges that I have appeared before, and I tried to take a little bit from each of those appearances and in my mind and body what a good family court judge should be.  And I had an opportunity to do that.


I would say that South Carolina has a very good family court bar, very good.  And I've been before, like I said, 47 of those judges.


The second thing is when I had the opportunity to work at Legal Services, and I represented families who were below poverty level and I went on to go into private practice where I represented a lot of people who were financially fortunate.  But what I did identify in my experiences, that these folks' problems, no matter what socioeconomic background they had, were the same.  And family court, what's really, really important is that you serve as the judge and the jury in those cases.  And I think it's incumbent upon the judge to bend over backwards in that arena to make sure that everybody has a fair, impartial trial no matter what their situation is, no matter what the facts are.


The third thing is -- and I want to comment on this a little bit.  In the courts that I've appeared over all the 20-odd years I've done this, I think it's important that family court judges move cases.  And what am I talking about?  Well, in Greenville County, we have a backlog of cases in the family court, and we're trying to desperately move those cases.  And when cases are backlogged, litigants who really need to have their cases heard can't because we just don't have enough time to get cases heard.  So I guess a few years ago, I suggested an ad hoc meeting that on default divorce cases, that we change the time allowed for those cases from 15 minutes to five minutes, and that would allow extra court time for judges to spend more time on cases where there's some contestable issues. That was an experiment.


Today, the Greenville County Family Court utilizes a five-minute docket.  I have been able to do ten family court default cases in 50 minutes, and it helps the docket out tremendously.  And I think that if you're able to move cases, then you're able to help litigants, you help more litigants.


And we need more judges in this state.  But I think in order to be effective, we need judges who are able to move cases without sacrificing the rights and liberties of the people that come before them.  And I think that that's what an effective family court judge will do.  And I've had an opportunity to see that firsthand.  And like I said, it was a suggestion that I made at an ad hoc meeting and certainly it's in place as we speak.


Q.   Mr. Kinlaw, are there any areas that you feel you would need to additionally prepare for in order to serve on the family court bench, and how would you go about that additional preparation?


A.   Well, one area that I think I need probably an additional preparation is in the area of Department of Social Services cases because things have changed over the years since when I first started doing it. Like when I first started doing domestic abuse cases, we did not have the order of protection statute involved and the criminal domestic violence law wasn't on the books, so things have changed in that arena.


But also, you've got far more abused children that have different kinds of abuse that comes to the family court now.  Back 25, 30 years ago, the abuse that came before the family court was primarily related to a parent being maybe overzealous in the punishment of a child.  That's what you saw on a regular basis. But now you've got just an influx of sexual abuse cases.  You've got drug cases.  You've got where families are dysfunctional, and you've just got a whole lot of other things.


And so I think that if I had to bone-up, if you're talking about those areas that are different now, I represent a lot of those clients every day and I read every day on the new law that comes out not only in this jurisdiction but in jurisdictions all across this country.  So in that sense, I think that's what I would need to do.


Q.   Mr. Kinlaw, could you please tell the members of the commission what you think is the appropriate demeanor for a judge?


A.   You know, I have had the opportunity to observe a number of judges, but I think that one thing, I think the judge has to give a demeanor that appears to the litigants that he's fair, he's impartial and calm.  And I think that transcends -- transcends into the litigants to come before the bench.  And I think that's the demeanor that, I think, that all judges should exhibit.


You know, I always said in my practice in 30 years, all attorneys want is judges that are fair and to treat litigants with respect and treat the attorneys with respect, and I think that's important.


Q.   Okay.  Mr. Kinlaw, in your PDQ you mentioned a 2002 tax lien was filed against you.  Could you briefly explain it to the commission the nature and disposition of the tax lien?


A.   Well, I think it was a $1,000 tax lien.  What had happened essentially, I was using a bookkeeping service at that time, and we were -- we had paid all of the liens.  And basically we contacted the Department of Revenue and they mistakenly filed a $1,000 tax lien against me.  And if you looked at the records, we resolved that probably a month after we found out about it.  So it was a mistake by the Department of Revenue, so we took care of it the minute we found out about it. I think it was taken care of back in 2002, the same year we found out about it.


Q.   Mr. Kinlaw, in response to your PDQ, you mentioned a former client had once filed a lawsuit against you alleging you had allowed the statute of limitations to pass on their civil action.  Could you explain the nature and disposition of this lawsuit?


A.   Well, what happened in that instance, I represented two young ladies very briefly, two young ladies in Edgefield County who had filed -- who had been allegedly abused by law enforcement.  We requested a jury trial in magistrate court.  And in the magistrate court docket in Edgefield was just long and drawn out.  And they were getting a little frustrated about how long they were waiting to come to court.


And during the conversation, they asked me, "Well, we also want to file a federal lawsuit against law enforcement."


I indicated to these young ladies that I did not do that, and then I referred them to an attorney in Columbia that they probably could consult with.  And I wrote a letter to them indicating that what the statute of limitations was in that particular case.


Well, they got a little frustrated at the fact that their jury trial in magistrate court hadn't come about, so they -- as lawyers face sometimes, when you can't get a client in court as quickly as you would like, they terminated the representation.  They came to court administration in Columbia to find out why the magistrate court was taking so long for their case to be adjudicated.


Well, during that time, they gave court administration copies of documents that I had given them, that I had sent them.  One of the documents they gave court administration was a letter that I had written them advising them about the statute of limitations, they needed to consult with counsel.  The letter was written two years earlier -- two years before the statute would have expired.


I received then by certified mail a lawsuit from an attorney who had never called me, in the mail indicating that he had filed -- he had filed a lawsuit alleging that the statute of limitations had run in the case.  The attorney is from Aiken, I think it was. Never had a conversation with him, didn't know anything about it.


And I contacted my malpractice carrier and sent them the lawsuit.  And what happened was basically I remember -- I was just having a moment, I was trying to think.  And I remember when court administration called me, they indicated that they had copies of letters that I had sent to the client, and I asked them to tell me what those letters were.  And one of them was the letter that I had advised them about the statute of limitations.


So I sent that to the malpractice attorney and he filed a motion for summary judgment before Judge Kittredge and Judge Kittredge not only dismissed the case, he was furious.  And the reason he was furious was because he felt that if the attorney had contacted me and asked me whether or not I advised his client, we wouldn't be in court.  He felt it was just frivolous litigation.  He immediately dismissed it.


Q.   For the record, you were also awarded attorney's fees?


A.   Yeah, I was awarded attorney's fees.  I have not ever collected the attorney's fees.  And that's what happened in that case.


Q.   Mr. Kinlaw, your SLED report reflected three other cases in which you were named.  One was Associate Financial Services, Inc., versus the Estate of Pamela Fishburn.  That was a foreclosure action.


A.   Right.


Q.   The second was the case of WWS Associates versus L.S. Leeks.


A.   Right.


Q.   And the third was the case of Theodore Payne, Jr., versus the state of South Carolina.  I believe that was a PCR case.


Could you briefly explain the nature and disposition of those cases?


A.   Sure.  Pamela Fishburn was my secretary. Pamela was a young lady that had struggled all of her life.  She had two children.  She lived in the projects.  She had an opportunity.  She wanted to buy a house.  She didn't have enough money, and I told her that my office would lend her, as an employee, I think it was $1,500 to help her get a house.  She got a special loan program where she was able to purchase a house for her two daughters.  And to guarantee that she would pay the money back, I -- we got a mortgage on the property.


She paid the money back, I think, a month before she passed away.  So what I was doing at that time was trying to assist her in getting a house, something that she never had in her entire life.  And that's why I was named as a defendant because I had a mortgage on the property that she allowed -- I think when she passed away, the father of the children allowed the house to go into foreclosure.


The second lawsuit that you mentioned, I represented a gentleman named Mr. Larry Leeks.  And Mr. Leeks, from what I remember, was a very difficult client.  And we settled the matter for Mr. Leeks, and we were required to put the money into escrow. Mr. Leeks defaulted on the loan, and the loan company wanted me to send the money that I had in escrow to them.  Well, Mr. Leeks was furious.  I couldn't do that.  So they filed a lawsuit asking the court to order that I send the money to the person that he owned -- that he owed the money to.


And I think that was the proper way to do it because obviously I didn't want to breach any attorney-client relationship with Mr. Leeks, and obviously I wanted to protect myself.  So that's why I was named in that particular litigation.


And the last litigation is a postconviction relief application.  All of those applications are filed in the civil court.  And this was a gentleman that I represented, I think, in a drug charge.  I guess for those of you who practice criminal law, postconviction relief is a pretty common thing.  And you will get them if you practice long enough.


And I think that was a situation where Mr. Payne alleged ineffective assistance of counsel. And primarily that comes about if the defendant gets 30 or 40 years, he has to have some remedy or some relief to get back in court.  Typically, that's the allegation they make.  So that's the other litigation that you reference.


Q.   Just for clarification, his suit was dismissed with prejudice?


A.   His suit was dismissed with prejudice, yes.


Q.   Thank you.


Mr. Kinlaw, I have just a few housekeeping issues.


A.   Yes, sir.


Q.   Have you sought or received the pledge of any legislator prior to this date?


A.   I have not.


Q.   Have you sought or have you been offered a conditional pledge of support from any legislator pending the outcome of your screening?


A.   I have not.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   I have not.


Q.   Have you contacted any members of the commission?


A.   I have not.


Q.   Do you understand that you are prohibited from seeking a pledge or a commitment until 48 hours after the formal release of the commission's report?


A.   I do.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   Very thoroughly.


Q.   As a followup, are you aware that the penalties for violating the pledging rules are that a violation is considered a misdemeanor and upon conviction, the violator must be fined not more than $1,000 or imprisoned not more than 90 days?


A.   I am aware.


MR. WRIGHT:  I would note that the Upstate Citizens Committee reported that Mr. Kinlaw met the constitutional qualifications, appeared to be ethically fit, possess the necessary professional and academic ability, had no negative character traits, enjoys a favorable reputation in the community and amongst his legal peers, appears to be in good physical and mental health, possessed the necessary experience in family court practice and a satisfactory judicial temperament.


Mr. Chairman, without objection, I would ask the Upstate Citizens Committee Report be entered into the record.


REP. DELLENEY:  It will be done at this point in the transcript.


MR. WRIGHT:  I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.


Mr. Chairman, I have no further questions.


REP. DELLENEY:  Any member of the commission have --


Senator Ford.


SEN. FORD:


Q.   How many family court lawyers -- how many judges in Greenville County?


A.   There are four.


Q.   Greenville make up the whole circuit?


A.   Thirteenth Judicial Circuit is Greenville and Pickens.  Pickens has one family court judge, and Greenville currently has four.


Q.   What's the population in that circuit, do you know?


REP. F. SMITH:  350,000 or more.


SEN. FORD:


Q.   I know way more than that.  Greenville has 40-something thousand by itself.


A.   I don't know, Senator Ford, but I know that Greenville County has the largest amount of domestic relations filings in terms of family court.


SEN. FORD:  Yeah, that's why I asked. Charleston County have four family court judges?


You just have four family court judges in Greenville?


A.   Yes, sir.


Q.   Okay.  You introduced -- I mean, you got Greenville -- I mean the Thirteenth Circuit to do something about the backlog.  Could you explain that again?


A.   Well, what I proposed in an ad hoc meeting that we had with the bench was I made a suggestion that I thought that the court was allocating 15 minutes for default divorce cases.  And I came into court, and if you've got the case prepared correctly, which means that you've got all the things the judge is looking for, you have the order prepared -- and in all those cases, we're not talking about preparing the order a month later.  We're talking about having the order prepared when you walk in, and you gave that to judge, you can effectively, with a case that involves no property, no children, and maybe the litigant's resumption of her maiden or prior name, you can effectively do that case in five minutes.


So I suggested to let's try the five-minute docket on those cases.  And myself -- I was given the opportunity to do that, and I think when you were out I mentioned that I did ten of those cases at five minutes apiece in 50 minutes.


Now, it doesn't seem like a lot, but when you've got a circuit that has as many cases as we have, you've got to -- not only do we have that system but we've got A, B cases, and we also have mandatory mediation in the circuit.  All these things are designed to move these cases along.  And what I do and even the other circuits and I practice in Greenwood, which is the Eighth Judicial Circuit, and I practice in the Seventh Judicial Circuit in Spartanburg.  When I request those hearings, I request five minutes.  And I can tell you without a doubt --


Q.   Has the system ever adopted this?


A.   Well, I don't think it -- we do it in the Thirteenth Judicial Circuit, but an attorney could request 15 minutes.  He still can request 15 minutes on the default and the docket will give it to him.  So it's something that we experimented with, but, no, it hasn't been adopted uniformly by all the circuits.  But we do it.  I think Mr. Nester was an attorney who has since retired.  He and I did those five-minute cases on a regular basis.


Q.   If elected, would you implement that -- try to get the chief justice to implement that across the board?


A.   I certainly would push for it.


Q.   Now, back to before.  You said that in Greenville County where you got -- I mean the Thirteenth Circuit where you got almost 500,000 people, all you have is four judges?


A.   Yes, sir.


Q.   Do you ever get help from any other circuit?


A.   Well, you know, for a long time we only had three judges, and then we used to get help from other circuits.  And then we got the fourth judge.  And now the fourth judge has just as many cases as the other three judges.


But as far as us having five sitting judges, I don't think we've ever had five judges holding court at the same time.


Q.   The chief justice never sent somebody down to help clean up the dockets?


A.   In addition to the four we have?


Q.   Yeah.


A.   I've never seen that.


SEN. FORD:  Did we suggest that, to her when we met?


SEN. KNOTTS:  Yeah, in some circuits.


SEN. FORD:  Well, this is a circuit that they needed it because Charleston don't have --


SEN. KNOTTS:  I believe they sent them to Charleston.


SEN. FORD:  You all never requested additional help?


REP. F. SMITH:  There are some ways that we can reduce the docket without having the judges actually do it.  We could have mediators and arbitrators.  But we need to --


SEN. FORD:  I thought we sent that to the House and you all sent it back?


REP. F. SMITH:  I don't know, but he ain't got no control over that.


SEN. FORD:  If you become a leader of the --


REP. F. SMITH:  I'm with you.  I'm with you.


SEN. FORD:  Yeah, if you become a leader of the court, if he got elected, that would be a good idea to suggest that.  That's why the senator wants to make sure these things happen.


REP. DELLENEY:  I'm sure Mr. Kinlaw will have a lot of suggestions if he gets elected.


Senator Knotts.


SEN. KNOTTS:


Q.   Mr. Kinlaw, you seem to have a lot of knowledge about the system, especially since you've been to 47 different judges in your lifetime.


A.   Yes, sir.


Q.   The guardian ad litem system in the family court, are you familiar with it?


A.   I am.


Q.   What's your take on it?  What's your feeling on it, how it can be improved?


A.   You know, back in the early days all the guardian ad litems were attorneys, and you rarely had any lay guardians.


Q.   Which makes the best, an attorney or public citizen?


A.   I tell you what, recently I would much prefer a lay guardian depending on the complexity of the case. And the reason I say that is attorneys sometimes are busy doing other things and they don't really have the time to put into a case where you got to go visit a school or you got to go visit other family members and you have to do all these other things.  And they just don't really have the time to do it.


I've served as a guardian in a lot of cases, and I can tell you that I think families open up more to lay guardians.  I think they don't feel intimidated a lot by lay guardians.  So in answer to your question, I think the lay guardian system works better.  However, there are cases -- if you've got a case where you need a guardian ad litem and there's not a lot of contestable issues and you don't have a lot going on, it's okay to get an attorney to serve as guardian in those cases.


Plus, a lot of times your clients can't afford attorney guardians because a lot of times attorneys charge by the hour and the clients can't afford that.  So you got to get guardian who you can work with as far as the fee structure is concerned. And a lot of times you can do that better with a lay guardian.  And I think -- the guardian program in Greenville is excellent.  I think Fletcher can tell you, we've probably got one of the best guardian programs in the state.


Q.   You seem to have a lot of experience on divorces and family court matters and stuff like that.


A.   Uh-huh.


Q.   How about your experience on juvenile crime and coming to family court, how do you take on that?


A.   Yes.  When I worked at the Public Defender's Office, that's all I needed.


Q.   How long did you work there?


A.   I worked there for almost two years, two and a half years.


Q.   How long ago was that?


A.   That was in 19---


Q.   Starting out in your career?


A.   '82 or '83.  But I will say this.


REP. F. SMITH:  He said starting out in your career?


MR. KINLAW:  Starting out in my career.  But I have represented a number of juveniles since then in the private capacity as a retained attorney.


SEN. KNOTTS:


Q.   As a defendant -- I mean a defense attorney?


A.   Defense attorney for juveniles, yes.


And one of the -- one of the things that I kind of do a little differently, and I'll just tell you just very briefly, and I'll be short.  When you represent juveniles, your whole focus can't always be on quote/unquote getting the juvenile off because that's not always the correct thing to do.  Sometimes you represent juveniles and that juvenile could be better served by going to the reception and evaluation center and having an evaluation before getting back in population.


And the reason for that is because you've got a lot of juveniles who have drug addiction problems. And that person or that juvenile needs the help of the reception and evaluation center, and maybe that center could refer that juvenile to a substance abuse program.


And I've been known in the past to go before a judge and make a recommendation that this juvenile be sent to the reception and evaluation center, if I thought that the juvenile would benefit from that.  And I've had some proven results over the times I've done that.


I hope that answered your question.


Q.   You did.  You did.


What would be your thought process or your thinking of a workweek in court?  If you was elected judge tomorrow, what would you expect to be your workweek?


A.   Well, I'm not pointing the finger in any direction, but I think that with as many family court cases as this state has, you need to start court at 9:00.  If your docket begins at 9:00, you need to crank it up at 9:00, and you need to work until 5:00 or whenever you designate as the time.


I think that if you start court at 11:00, you can't hear that many cases if you're -- unless there's an emergency or something comes up, and I certainly understand that.  But I think that my workweek would be starting on time and allocating time to sign orders and to -- also, I think you have to allocate time to keep up with new family court law.  And I think that that's important because sometimes you -- as a judge, you probably can get caught up in hearing cases but you don't keep up with what's happening tomorrow or the next day.  And I think it's important that you keep up with those new cases, not only in your circuit but other circuits if they impact cases in your circuit.


SEN. KNOTTS:  Thank you.


REP. DELLENEY:  Any further questions of Mr. Kinlaw?


There being no further questions, Mr. Kinlaw, we thank you for appearing before us today.


MR. KINLAW:  I thank you for having me.


REP. DELLENEY:  This concludes this part of your screening process.  If we wanted to, we could reconvene the public hearing and bring you back and ask you more questions if we saw a need for that.  We don't anticipate that.


I'd remind you about the 48-hour rule.


MR. KINLAW:  Yes.


REP. DELLENEY:  I would also remind you if someone contacts you to advocate for you, that you remind them about the 48-hour rule.  And with that, we thank you for offering to serve as a family court judge, and I hope you have a safe trip home.


MR. KINLAW:  Thank you very much.


(Mr. Kinlaw exits the room.)


(Mr. Robertson enters the room.)


REP. DELLENEY:  We have before us Mr. William Marsh Robinson who seeks a position on the family court, Thirteenth Judicial Circuit, seat number 3.


If you would, Mr. Robertson, raise your right hand to be sworn.


Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?


MR. ROBERTSON:  I do.


REP. DELLENEY:  Thank you, sir.


Have you had an opportunity to review your personal data questionnaire summary?


MR. ROBERTSON:  I have.


REP. DELLENEY:  Does anything need to be corrected on it?


MR. ROBERTSON:  Not at this point, no, sir.


REP. DELLENEY:  Do you object to our making that summary a part of the written record, your sworn testimony?


MR. ROBERTSON:  No, sir.


REP. DELLENEY:  It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:


NAME:


Mr. William Marsh Robertson


BUSINESS ADDRESS:
Robertson & Hodges, LLC,






PO Box 1885






Greenville, SC 29605


TELEPHONE NUMBER:
(office):  864-242-1090

2.
Date of Birth: 1963


Place of Birth:  Greer, South Carolina

3.
Are you a citizen of South Carolina?   Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on November 26, 1988 to Barbara Kessenich Robertson. Never divorced. Three children.

6.
Have you served in the military?  I’ve never served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


(a)
Washington & Lee University, 1981-1985, B.A. degree (cum laude) in History;


(b)
University of South Carolina School of Law, 1985-1988, J.D. degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Are you a member in good standing in the states in which you are admitted?  Has there ever been a time in which you were not a member in good standing?  List the date(s) and reason(s) why you were not considered a member in good standing.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to the South Carolina Bar in 1988 after passing the bar exam on my first sitting, and have remained a member in good standing from that date to current.  I have never been admitted nor applied for admission in another state.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


College:  Pi Kappa Alpha fraternity 1981-85, Intramurals Chairman; Honor Roll/Dean’s List.  Law School:  Clerked for 3 separate law firms during 2nd and 3rd years and corresponding summers.

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed 


Conference/CLE Name
                                

Date(s)

(a)
Lawyer Communications as Officers of the Court



and Drug Testing for Family Court Cases                  
02/26/08;


(b)
SC Family Court Bench/Bar                   


12/07/07;

(c)
Hot Tips from The Coolest Domestic Practitioners          
09/21/07;


(d)
Attorneys Ethics in Negotiations                               
02/21/07;


(e)
Sidebar:  Family Law Case Update                     

01/19/07;


(f)
Criminal and Civil Law Updates                           

12/19/06;


(g)
SC Family Court Bench/Bar                               

12/08/06;


(h)
Ethical Dilemmas for Advocates and Nuetrals in ADR

12/27/05;


(i) 
Nuts & Bolts of Permanency Planning Hearings and 



Termination of Parental Rights                                    
12/27/05;


(j)
SC Family Court Bench/Bar                       


12/02/05;


(k)
Hot Tips from the Coolest Domestic Practitioners             
09/23/05;


(l)
SC Family Court Bench/Bar                                         
12/03/04;


(m)
Ethical Considerations & Pitfalls for the 



Family Court Lawyer               




12/01/04;


(n)
Hot Tips from the Coolest Family Law Practitioners          
09/24/04;


(o)
Revised Lawyer Oath                                 


09/10/04;


(p)
Litigation Technology Roadshow       



12/10/03;


(q)
SC Family Court Bench/Bar         



12/05/03.

Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  

Yes.  The names, dates, and titles of my presentations are listed below:


(a)
Lecturer, Domestic Practice, Hot Tips from the Experts, 1995, “Pentente Lite (Bifurcated) Divorces:  Obtaining a Divorce Before the Final Order is Issued;”


(b)
Lecturer, Domestic Practice, Hot Tips from the Experts, 1996, “Issues and Strategies surrounding the 270-Day “Case-Striking” Rule;”


(c)
Lecturer, Domestic Practice, Hot Tips from the Experts, 1998, “The Alimony Payor’s Right to Retire.”  Note:  Some ten years later, I continue to receive several requests each year from lawyers across the state for a copy of the written materials from this presentation.
12.
List all published books and articles you have written and give citations and the dates of publication for each.


I have not published any books or articles.  I did, however, serve on the Editorial Board for the following two books written by Roy T. Stuckey: Marital Litigation in South Carolina:  Substantive Law, 3rd Ed. (SC Bar – CLE Division 2001) and Marriage and Divorce Law in South Carolina: A Layperson’s Guide (SC Bar – CLE Division 2001).

List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

All Courts of the State of South Carolina, November 16, 1988;

United State District Court, March 23, 1990.

Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
1988 through 1990:  Lewis, Lide, Bruce, and Potts, Columbia, SC.  I was an associate in this law firm and practiced in a wide array of areas but with an emphasis on real estate law;


(b)
1990 through 1995:  Robertson and Robertson, PA, Greenville, SC. – I practiced for this five-year stretch in a two-attorney partnership with my father, W.F. Robertson III.  Our firm practiced exclusively in the area of family law;


(c)
1996 through 2008:  Since the retirement of my father, I have continued practicing exclusively in the area of family law, either in sole practice or in the following two-attorney partnerships:  Robertson & Quattlebaum, LLC; Robertson and Coleman, LLC; and currently, Robertson & Hodges, LLC.  

If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.

Equitable Division of Property:  Over my 17 years of exclusive family law practice, I have personally handled an estimated 1500 domestic relations cases.  Of that amount, a high percentage has involved issues of equitable division.  I have represented a wide range of clients, ranging from impoverished individuals with little or no net worth to multimillionaires with extremely complex marital estates.  I have handled many cases in which I have been required work hand-in-hand with experts in the areas of taxation and business valuation, as well appraisers of a variety of property classifications including both real and personal property.  I have questioned such experts in trial on both direct and cross-examination. I have drafted nearly every imaginable type of legal document involving equitable division, including motions, affidavits, pleadings, discovery documents, orders, memorandums of law, qualified domestic relations orders (QDRO’s), and appellate briefs.  In addition, as a prerequisite to my induction as a Fellow in the American Academy of Matrimonial Lawyers, I was require to pass rigorous national and state examinations on the more complex aspects of equitable division, including sections on business valuation, defined contribution and defined benefit retirement plans, QDRO’s, ERISA, federal taxation, and bankruptcy.  

Child Custody:  I have handled a substantial number of contested child custody cases, many of which have proceeded to lengthy and hard-fought trials on the merits.  I have successfully represented many mothers and many fathers in these cases, as well as grandparents and other interested parties. I have handled cases involving relocation issues, interstate custody disputes, and cases with international custody concerns.  I have served in the capacity as guardian ad litem for minor children, and have acted as mediator in dozens of contested custody/visitation cases. Through my role in these cases, I have gained vast expertise in this state’s statutory and case law touching on all areas of child custody, as well as related matters of visitation, paternity, parental rights termination, child removal, modification, and child support.  I have likewise achieved expertise in evidentiary, procedural, and jurisdictional matters relevant to child custody and placement disputes.  Additionally, the comprehensive exams I passed in the application process for fellowship into the American Academy of Matrimonial Lawyers included sections on the most technical and complex areas of child custody law, including the Uniform Child Custody Jurisdiction Act (UCCJA), the Parental Kidnapping Prevention Act (PKPA), and the Hague Convention on International Child Abduction.

Abuse and Neglect:  Although my experience in this area is more limited than in other areas of family practice, I have handled a number of abuse and neglect cases over the years, primarily through SCACR Rule 608 appointments.  I have represented the parents of children for whom removal is sought, and have also served as the Guradian ad Litem for abused or neglected children.

Juvenile Justice:  My involvement in these cases has been rare.  However, given my widespread experience in other children’s issues in family court, as well as my willingness and proven ability to learn new subject matter, I am quite confident that I can bring myself completely up to speed in this area of law before assuming the bench.

15.
What is your rating in Martindale-Hubbell?  I maintain an AV rating.   

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
none;


(b)
state:

Frequent, although my court appearances in the three most recent years have been somewhat fewer than in previous years owing to my recent  concentration in family law mediation and other non-litigation activities.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

0%;


(b)
criminal:
0%;


(c)
domestic:
100%.

AMENDED18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

0%;


(b)
non-jury:
0%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel.

AMENDED:  (b)
non-jury:
100%

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
William Christopher Miller v. Janet Lynn Miller, 99-DR-23-4733.  This change of custody action was prompted by a custodial parent’s relocation. I successfully represented the Plaintiff/father of two children, ages 7 and 4.  Only a few months before filing, the parties had settled the contested issue of child custody as part of their overall divorce agreement.  The father had agreed to concede primary placement of the children to the mother under the condition that he would receive an extraordinarily liberal visitation schedule.  One day after the divorce, the mother accepted a marriage proposal to a man she had just recently met over the internet. The two married a month later and almost immediately relocated from Greenville to McClellanville, more than 250 miles away.  We filed for change of custody.  Following a three day trial featuring multitudes of exhibits and witness testimony, the court granted my client full custody of the children. The judge made this decision notwithstanding a recommendation to the contrary by the Guardian ad litem. The significant elements of this decision were:  (i) the impact in child custody determinations of  poor judgment by a custodial; (ii) the importance of environmental factors in child custody determinations; and (iii) the subordinate role of guardian ad litem recommendations in child custody determinations;


(b)
Jack W. Ringler v. Roberta D. Ringler, 98-DR-23-2362.  This Greenville County case is significant for many reasons, not the least of which goes to its longevity and convolutedness.  I represented the husband beginning in 1996. Both parties were retired at the time of filing.  The case was ultimately filed in 1998, and the primary contested issues were divorce (my client alleged adultery by wife), alimony, and equitable division of a marital estate that included real and personal property and retirement benefits already in pay status.  After a lengthy trial in 1999, a final order was issued in early 2000.  The Court granted a divorce on no-fault grounds, denied the wife’s alimony request, and divided the marital estate equally.  Post-trial motions for consideration quickly followed.  Wife then appealed. That appeal would involve approximately two dozen appellate motions, petitions, and returns, along with corresponding orders.  Ultimately, my client and I were successful in having the appeal dismissed with an award of attorney’s fees, but not until nearly six years had elapsed from the date my involvement in the case had begun;


(c)
Julie S. Burch v. Gary L. Anderson, 97-DR-42-3322.  This was a contested child custody case in Spartanburg County.  I represented the Plaintiff/Mother, who initiated the action seeking only an order of child support.  The father counterclaimed for custody based primarily on various accusations of unfitness on the part of the mother, including allegations of drug addiction and educational neglect. After a two-day trial, the presiding judge awarded my client primary placement of the child notwithstanding a recommendation by the Guardian ad litem that custody be awarded to the father.  This case provides a good example of these principals: (i) the “primary caretaker” standard remains an important factor in child custody determinations, particularly where a previously uninvolved father decides to seek custody only after being served with a complaint seeking child support; (ii) a child’s need for stability and consistency may outweigh allegations of parental misconduct (i.e., drug use) that occurred several years before the custody action was filed; and (iii) while a guardian ad litem is a useful tool in a contested custody case, the guardian’s recommendation is to aid, not direct the Court, and the ultimate custody decision lies with the trial judge;


(d)
Claude Ingild Theisen v. Susan Rose Theisen, 99-DR-23-2818. This was an extremely involved domestic relations case featuring extremely high net worth parties and the involvement of a virtual “who’s who” of the top family court attorneys and experts in the state.  I have chosen to include this case even though it was ultimately settled prior to a merits trial, simply because this case involved a magnified view of nearly every imaginable issue that family courts deal with in private litigation:  fault-based divorce allegations, alcoholism and other “marital misconduct”, contested child custody, contested visitation, contested child support beyond Guidelines limitations, contested alimony, equitable division of marital property (including substantial closely held business interests, retirement benefits, financial accounts, and real estate), transmutation, insurance matters, and attorneys fees.  I was lead counsel for the Wife/Defendant.  After many months of intense litigation that included countless motions, rules, interlocutory orders, depositions, written discovery and expert analysis, the case was settled at the conclusion of two full days of mediation;


(e)
Patsie C. Walker v. Kenneth C. Walker, 94-DR-04-138:  Following an Anderson County Family court order granting my client, the plaintiff/wife, a divorce, alimony, and an award of 50% of the net marital estate, the husband appealed.  I represented the wife on appeal.  The case was remanded back to the trial court, where ultimately the original order was upheld subject to a slight alimony reduction.  The appellate opinion was unpublished, but the case was significant on the following points of law:  (i) An award of alimony is appropriate where a 15-year marriage is destroyed by a husband’s adulterous affair; (ii) husband’s effort to bar wife from alimony based on allegation of adultery will fail where the evidence of infidelity is not clear and convincing; and (iii) an award of 50% if the marital estate is proper notwithstanding the fact that the alimony was based on part on the discrepancy in the parties’ actual incomes and earning capacities.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  


(a)
Kenneth C. Walker, Appellant vs. Patsie C. Walker, Respondent  [see answer (e) above].


(b)
Roberta D. Ringler, Appellant vs. Jack W. Ringler, Respondent [see answer (b) above.


I have also handled a small number of other appeals that were settled, abandoned or otherwise ended at early stages of the appeal.

List up to five criminal appeals that you have personally handled.  I have never handled a criminal appeal.

22.
Have you ever held judicial office?  I have never held judicial office.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable.

24.
Have you ever held public office other than judicial office?  I have never held public office.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.   Not applicable.

Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute? No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  The answer to both questions is no.

34.
Have you ever been sued, either personally or professionally?

          No.

AMENDED:

In 2007, BellSouth Advertising & Publishing Corporation filed suit in the Dekalb County, Georgia against Robertson and Hodges, LLC, F/K/A Robertson, Hodges and Coleman, PA, seeking payments owed under a Yellow Pages advertising contract.   

At the time the subject contract was entered, my law firm was known as Robertson, Hodges and Coleman, L.L.C. ("the L.L.C.")    The L.L.C was a true limited liability corporation, formed with the assistance and counsel of a highly-regarded corporate attorney at the Nelson-Mullins law firm, with the prior consent and direction of our professional liability insurance carrier, the General Agency.  The L.L.C. was properly registered with the South Carolina Secretary of State through the filing of Articles of Incorporation and Amended Articles of Incorporation.  The L.L.C. had a written Operating Agreement in place, maintained a central firm bank account under the name, Robertson, Hodges, and Coleman, LLC, and filed corporate tax returns.  The membership of the L.L.C. consisted of three individual professional associations:  W. Marsh Robertson, P.A., Thomas T. Hodges, P.A., and Ann S. Coleman, P.A. ("the P.A.'s).  From the firm's common L.L.C. bank account, certain shared firm expenses were paid.  In addition, each individual attorney / P.A. maintained a separate operating account in the name of his or her own P.A..  Each attorney's fees and revenues were routinely deposited into that attorney's own P.A. operating account, and each attorney routinely paid his or her own operating expenses from his or her own P.A. account.  Each P.A. filed a separate tax return in addition to the jointly filed L.L.C. tax return.  On or firm letterhead, proper designations were made as to our firm's corporate status and each individual attorney's professional association status. 

One of the shareholders of the L.L.C., Ann S. Coleman, provided adoption services through her own Professional Association.  At some point prior to retiring from the practice of law in 2005, Ms. Coleman entered into a contract with BellSouth to advertise her adoption services in the state of Georgia.  Without the knowledge or consent of the other two L.L.C. shareholders, she signed her individual name to a contract that identified the signor under the name of our L.L.C. rather than her individual P.A.  Mr. Hodges and I had no knowledge at any time of the existence of the contract, nor of any alleged delinquency relating thereto.  In 2005, Ms. Coleman retired from the practice of law.  On November 18, 2005, Mr. Hodges and I filed with the Secretary of State a Member's Statement of Dissociation form a Limited Liability Company.  In 2007, our firm, now properly registered and known as Robertson & Hodges, LLC, was contacted by BellSouth, who advised that Ms. Coleman had failed to make certain payments owed under her advertisement contract.  Not knowing at the time that Ms. Coleman had signed a contract that apparently bound the L.L.C., we immediately contacted Ms. Coleman, who assured us she would "take care of it" on her own.  After she failed to do so in a timely manner, BellSouth filed suit naming "Robertson and Hodges, LLC, F/K/A Robertson, Hodges, and Coleman, PA." as the defendant.  Upon being served, I once again immediately contacted Ms. Coleman, and took it upon myself to promptly negotiate a resolution with BellSouth. Pursuant to the terms of settlement, my current firm, Robertson & Hodges, LLC, satisfied the negotiated delinquency amount in full, using funds provided by Ms. Coleman. The case was dismissed with prejudice.  

35.
Have you ever, in South Carolina or any other jurisdiction, as a lawyer, judge, or other professional, been sanctioned for lawyer, judicial, or other professional misconduct or found to have committed such misconduct?  If so, give the details and describe any final disposition.  No
36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

 Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  The answer to both questions is no.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Greenville County Bar Association;


(b)
South Carolina Bar (Family Law Section);


(c)
American Academy of Matrimonial Lawyers.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Christ Episcopal Church (Youth basketball coach);


(b)
Greenville Little League (Youth baseball coach);


(c)
Greenville Country Club;


(d)
Poinsett Club.

Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I rest my candidacy on my considerable family law experience as is reflected throughout this application, as well as my character and reputation for intelligence, honesty and integrity.  

49.
References:


(a)
Robert T. Bockman



McNair Law Firm



PO Box 11390 



Columbia, SC, 29211



(803) 799-9800


(b)
Pamela E. Deal



Deal & Deal, PA 



PO Box 1764 



Clemson, SC 29633 



(864) 654-1669


(c)
Erroll Anne Yarbrough Hodges



McAngus, Goudelock & Courie, LLC 



Greenville, SC  29602 



(864) 239-4031


(d)
Mark B. Kent



135 South Main Street, Ste 200 



Greenville, SC 29601


(e)
Mindy Levy



Branch Manager, Wachovia Place 



15 S. Main Street 



Greenville, SC 29601 



(864) 467-2506

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/W. Marsh Robertson

Date: February 19, 2008


The Judicial Merit Selection Commission has made a thorough investigation of your qualification for service on the bench.  Our inquiry has primarily focused on nine evaluative criteria which have included a survey of the bench and bar, a thorough study of your application materials, verification of your compliance to state ethics laws, a search of newspaper articles in which your name may have appeared, check for economic conflicts of interest.


We have no affidavits filed in opposition for your candidacy nor do we have anyone here who can testify.


Do you have a brief opening statement that you would like to make?


MR. ROBERTSON:  I think I'll waive opening statement given the late hour.  But I would like to introduce my wife, Barbara Robertson, since she was kind enough to come support me and give me encouragement today.


SEN. FORD:  Does she practice law, too?


MR. ROBERTSON:  She does not.


REP. DELLENEY:  If you would, answer any questions Ms. Shuler might have for you.


MS. SHULER:  Good afternoon, Mr. Robertson.


MR. ROBERTSON:  Hi.


MS. SHULER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.


Mr. Robertson provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with the statement.  And with the commission's approval, I would ask those questions be waived in this public hearing today.


I would also ask that the statement be entered into the public record at this time.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Amended Sworn Statement to be included in Transcript of Public Hearings

Family Court

(New Candidate)

Full Name:


William Marsh Robertson

Business Address:

PO Box 1885, Greenville, SC  29602

Business Telephone:
(864) 242-1090

1.
Why do you want to serve as a Family Court Judge?  


This past November I began my twentieth year of legal practice.  For the past 17 years, I have practiced exclusively in the area of family law, meaning quite literally that I have not accepted a single case falling outside of the Family Court arena. My long-term plan has been to reach the highest level I am capable of reaching as a family law practitioner, then concentrate my efforts on being elected to a family court judgeship and serving in that capacity.  I believe that time has arrived.  In my private practice, I have represented countless husbands and wives, mothers and fathers, children and the elderly.  I have acted as counselor, advocate, adversary, and mediator.  I have represented scores of clients who are disabled, downtrodden and impoverished; and I have also represented a number of the wealthiest and most privileged citizens in the Upstate.  Throughout this process, I have learned that I am passionate about family law and about families in general.  I could not have survived for so long practicing exclusively in this field if this were not the case.  I have achieved professional success and respect among my peers, as is reflected by my induction in 1999 as a Fellow in the prestigious American Academy of Matrimonial Lawyers, and by my AV rating in Martindale-Hubbell.   In recent years, I have devoted a significant portion of my practice to mediating family law cases, and have enjoyed and thrived in that role.  I am proud of my accomplishments as a private family law attorney, but have always believed that my nature, temperament and overall skill-set are best suited to the role of judge.  

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My philosophy regarding ex parte communications is consistent with the applicable provisions of our state’s Rules of Professional Conduct, Code of Judicial Conduct, and statutory law.  In a nutshell, a lawyer and a judge should never discuss the issues or merits of an active or anticipated case unless all opposing parties have simultaneous and equal access, or unless the situation falls under an exception provided by law, such as emergency ex parte proceedings.   

ANEBDED 6.

What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you? Our Code of Judicial Conduct provides appropriate guidelines for disqualification of a judge.  In simple terms, a judge should recuse himself or herself if there is even the slightest appearance of impartiality or other impropriety.  This of course includes situations in which a former law partner or associate appears before the judge.  In such instances, the judge should first determine whether he or she believes in earnest that he or she will be able to adjudicate the matter in a completely unbiased matter. If yes, the judge should next fully disclose the prior association to all parties and attorneys involved, and withdraw from the matter upon the reasonable request of any party or attorney. 


AMENDED:  Our Code of Judicial Conduct provides appropriate guidelines for disqualification of a judge.  In simple terms, a judge should recuse himself or herself if there is even the slightest appearance of impartiality or other impropriety.   In such instances, the judge should first determine whether he believes in earnest that he will be able to adjudicate the matter in a completely unbiased matter.  If yes, the judge should next fully disclose the prior association to all parties and attorneys involved, and withdraw from the matter upon the reasonable request of any party or attorney.  This philosophy includes situations in which a former law partner or associate appears before the judge. While the judge does not have an automatic duty to disqualify himself from a case solely on the basis that one of the attorneys is a former partner or associate, he should proceed with caution in such instances to ensure that his impartiality may not reasonably be questioned. The judge should without exception disqualify himself if he worked with the former partner or associate on the matter in controversy.  This standard likewise applies to situations involving lawyer-legislators.  A judge has no mandated duty to disqualify himself from a case simply because a lawyer in the case happens to also serve in the state's General Assembly.  On the other hand, if a party offers a reasonable, fact-supported concern for the judge's ability to adjudicate the matter in an impartial manner, the best course of action is recusal.
7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If faced with this scenario, I would carefully consider arguments made in support of the request; and assuming I could ascertain even a hint of merit in the movant’s position, I would err on the side caution and grant the motion for recusal, notwithstanding my personal beliefs.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  As stated in previous answers, I would not hesitate to disqualify myself in any circumstance where there is the appearance of impropriety, including potential conflicts of interest involving my wife or relatives.  I would fully disclose the relevant facts to all concerned, and would honor any reasonable request for recusal.  We are fortunate in Greenville County to have many excellent family court judges, any one of whom would be more than capable of presiding over the matter in my stead.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I would follow the standards promulgated by Canon 4D(5) of the Code of Judicial Conduct, and would err on the side of caution in “close calls.”  Specifically, I would not accept gifts from anyone except from relatives or friends on normal gift-giving occasions (e.g., birthdays), and would accept only ordinary social hospitality.  Under no circumstances would I accept any benefit from any person or entity that could reasonably be construed as “influential” to my performance as a judge.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If I observed or gained irrefutable knowledge of a lawyer’s violation of the Rules of Professional Responsibility, I would be duty-bound to report the information to the Commission on Lawyer Conduct and would do so.  Likewise, if I knew with certainty of a fellow judge’s violation of the Code of Judicial Conduct, I would act upon my duty to report the matter to the appropriate Supreme Court authorities.  If I only suspected misconduct, I would confront the individual in question to ascertain his or her side of the story, and would follow through as dictated by the response.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?  I take great pride in my ability to draft well-crafted, well-written orders, and my preference would be to personally draft every order I issue.  Given the reality of crowded dockets and heavy caseloads, however, I recognize that I will frequently be compelled to assign the order-drafting responsibilities to the attorneys of record.  In such instances, I would most often delegate the job to the prevailing party’s attorney (or to the attorney for the Movant or Plaintiff if all else is equal), subject to the other party’s inspection and approval.  There may be times -- in close or particularly complex cases -- when I would consider having both parties draft proposed orders from which I would construct my own.  Under no circumstances would I sign any order without first carefully reviewing it and ensuring the inclusion of any modifications necessary to clearly and accurately reflect the full intent of my findings of fact and conclusions of law.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?  I would implement a calendar and “tickling” system similar to the one I have successfully relied upon in private practice.  It would include both electronic and paper calendaring.  

15.
If elected, what specific actions or steps would you take to ensure that the guidelines of the Guardian Ad Litem statutes are followed during the pendency of a case?  The key to ensuring compliance with the GAL statutes is, of course, to remain fully versed in the terms of the statute.  I have read the statute on more than one occasion, and would do so again before assuming the bench.  In any case involving a guardian, I would run down the check-list of applicable requirements to ensure compliance in the particular case.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  My philosophy on “judicial activism” is simple.  Under this country’s system of checks and balances, the role of the judiciary is to interpret and enforce the law based on existing statutes and case law precedent. It is not the role of the judiciary to create new law or to “tweak” existing law to suit one’s own agenda.  A person who is unable to separate his or her personal beliefs or political convictions from the performance of his or her judicial duties is ill-qualified to be a judge.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system?  I would plan to write family law-related articles for publication to bar members and/or the public at large.  I would volunteer to speak at family law continuing legal education seminars from time to time as I have done in the past.  I would actively participate in the monthly Bench-Bar Liaison Committee meetings in Greenville County.  If and when asked, I would willingly take on the role of Administrative Judge in our county.

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?  While a career as a family court judge would no doubt alter the nature of my personal relationships, I do not believe that it would significantly strain them.  I am fortunate to have a very supportive wife, children and friends who are all quite excited about the prospect of me becoming a judge.

19.
Would you give any special considerations to a pro se litigant in family court?  I would not give any form of favoritism or legal advantage to a pro se litigant. When dealing with procedural or court formalities that do not impact the ultimate disposition of the merits, however, I might hold the pro se litigant to a somewhat less rigid standard than an attorney or represented party if doing so would promote the ends of justice without prejudice to any party.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  This situation is probably less likely to arise in the Family Court setting, but I would not hear any case that would give the appearance of a potential financial conflict of interest, no matter how small, without first disclosing the pertinent facts to the parties involved and obtaining their consent to proceed.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes, I have done so in a timely manner my entire career.

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?


a)
Divorce and equitable distribution:  Approximately 80%, assuming I include separation actions and post-divorce modification and enforcement actions in this category.


b)
Child custody:  Approximately 25% if I include ongoing divorce cases that involve contested child custody and visitation issues (hence the total percentage exceeding 100%) as well as custody cases that are not part of an ongoing divorce action.


c)
Adoption:   <5%.  Over my career I have probably been involved in an average of two to four adoption actions per year.


d)
Abuse and neglect:  1-2% estimated.  My involvement in these cases normally involves court-appointments, and averages about 2 cases per year.


e)
Juvenile cases:  0%.  I would work diligently to bring myself up to speed on Juvenile Law by studying the applicable Code statutes and case law, attending or viewing on-line CLE seminars, and discussing the law with attorneys who practice regularly in the area.

25.
What do you feel is the appropriate demeanor for a judge?  I agree completely with the evaluation criteria of the Judicial Merit Selection Committee that a judge’s demeanor should reflect “patience, open-mindedness, courtesy, tact, firmness, understanding, compassion, and humility.”  

26.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?  I am certainly human and as such imperfect, but I believe that those who know me best would agree that the traits written above are part of my natural chemistry.  If elected to the Family Court Bench, I will do my best to exhibit each of these characteristics on a daily basis both on and off the bench.

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  Having occasional feelings of anger toward a person or situation is a natural human emotion.  Showing anger, however, is never acceptable behavior for a trial judge, regardless of whether the anger is directed at a represented or unrepresented party or at an attorney.  To maintain the dignity and respect of the tribunal in which he sits, a judge must be able to check his emotions and put himself above angry outbursts. 

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?  $0.

29.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  I am not a sitting judge.

30.
Have you sought or received the pledge of any legislator prior to this date?  No.

31.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

32.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

33.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/W. Marsh Robertson

Sworn to before me this 19th day of February, 2008.

Notary Public for South Carolina

My commission expires: 10/15/13


MS. SHULER:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.


One final procedure matter.  I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Mr. Robertson meets the statutory requirements of this position regarding age, residence and years of practice.


MS. SHULER:


Q.   Mr. Robertson, what city and circuit do you currently reside?


A.   Greenville, Thirteenth Judicial Circuit.


Q.   Thank you.


Mr. Robertson, after practicing matrimonial law for 18 years, why do you want to now serve as a family court judge?


A.   I have been asked that question quite a few times of late.  But the answer is that this is my dream job, it really is.  It is something I decided, really, 18 years ago that I wanted to do at some point in my career.  And I have sort of guided my career path in that direction.


I don't use the word "passion" lightly, but there are a few things that I am passionate about and I'm passionate about families.  I'm passionate about my family, my wife Barbara, who is here today, and my three lovely children who weren't able to be here.


And I'm passionate about family law, and as evidence of that I'd offer my career.  I've practiced exclusively in family law for the last 18 years.  I'm proud of what I've been able to accomplish as a lawyer, as an advocate for my clients, as a counselor for my clients, as litigator, and as mediator defending all cases.  But I've always felt like my nature, my demeanor, my temperament was -- my skill set, so to speak, was best set to be a judge.  And I'm hoping to have the opportunity to be that one day.


Q.   And you really just explained that your legal experience in family law is a reason why you're seeking the judgeship.  But you also had two years initially practicing in another area of the law.  Could you briefly explain that to the commission?


A.   I can.  I came out of law school in 1988 and I took a job in Columbia.  I think it was a nine-attorney firm, and I practiced primarily real estate law at that time.  And the firm had sort of a general practice, but my role was real estate.  I did some real estate litigation, and I did residential real estate closings.


Even then, though, I knew that my heart was in family law.  I knew that all the way back in law school and actually I knew it before that because I had clerked at my father's law firm and he had a family law practice.  And I was a runner back earlier.


So in 1990, I made a decision to move to Greenville and go in with my father in his family law practice.  And I opened my first family court case on June 6th, 1990, and I believe I've opened an approximated 1,500 more since then.  And I've not opened a file since June of 1990 that was not a family court case.


Q.   Okay.  Mr. Robertson, in your application materials you note that you are fellow in the American Academy of Matrimonial Lawyers.  Please explain to the commission what this organization is and how one becomes a fellow.


A.   The American Academy of Matrimonial Lawyers is a national organization of generally preeminent family court practitioners.  There are, I believe, chapters in all 50 states now.  There are, as I understand it, 1,600 fellows in the academy.


Our state, South Carolina, has 25 lawyers, and I'm proud to be one of them.  They are 25 of the most highly respected family court practitioners in the state.


To be admitted as a fellow, you go through a very rigorous screening process, not completely unlike the one that we're going through here.  I believe we had to submit the names of every attorney that we've had a case against, every judge that we had a trial or hearing in front of so that those people could be contacted and asked questions about.  We had to list several references, both lawyers and judges, who would provide letters of recommendation for you.  You have to have -- your practice has to be at least 85 percent family law, and my best guess is that most of us are at a hundred percent.


There was a testing -- there was testing that was involved, and it was one of the most difficult tests I've ever had to prepare for, to be honest with you.  It was a national test, testing in areas of family of the most complex and complicated areas such as bankruptcy, federal taxation, evaluating pension plans, evaluating businesses, dividing those things, uniform child custody, jurisdiction law, and several other areas that we generally like to -- as family court practitioners rely upon experts to help us with but we had to know it for that test.  We also had an oral examination on state law.


Q.   Okay.  Thank you, Mr. Robertson.


You also noted in your application that you have minimal experience in abuse and negligent cases, and that you've had very little experience in juvenile cases.  What additional preparation do you anticipate doing, or have you already begun in these areas to prepare for serving on the family court bench?


A.   My preparations began last month when I was preparing for the test that we're asked as candidates to take.  And what I did was I read the law.  I pulled the statutes and read those.  I read the case law in those areas, and I familiarized myself with it the best I could.  I found that it came fairly easy to me.


If I put minimal -- I don't know that that's absolutely the best adjective because I have had a fair amount of experience.  I'd say moderate might be a better word for removal cases.


I've had a couple of cases every year just through appointments.  In the early part of my career, I handled cases -- several of those cases.  As a matter of fact, I finished up one last week and received another one on my desk in the mail yesterday.  So I've got at least moderate experience in removal cases.


Juvenile law is different.  In addition to what I've already done, if I had the good fortune to be elected as family court judge, I would attend continuing legal education seminars in that area to better familiarize myself.  And I would also sit in the courtroom.  You know, I would start as soon as I knew that I was going to be a judge, I would start going to cases and watch how other judges handled those cases.


Q.   Thank you.


Mr. Robertson, could you share with the commission what you believe to be the appropriate demeanor for a judge?


A.   I would.  The judges whose demeanor I admired the most over the years are those judges that have an innate ability to create a sense of comfort in the courtroom, to make those in the courtroom, and I mean, the lawyers, the parties, of course, but also the court reporter, the deputy, everybody in there comfortable or as comfortable as possible given the relatively uncomfortable circumstances that bring everybody together.


And what that requires -- what those judges have is that they exude several elements.  They exude knowledge, they exude open-mindedness, they exude patience.  They also have -- they exude authority. There's no doubt who runs their courtroom.  But they have that ability to create a sense of comfort.


Q.   Mr. Robinson, in 2007 BellSouth Advertising and Publishing Corporation sued your law practice seeking payment under a contract that a former law partner had entered into.  Could you explain to the commission members the claims made and the resolution of this lawsuit?


A.   I'll be glad to.  You know, several years ago, I had a partner who is no longer with my firm.  My other partner, a gentleman named Tommy Hodges is still with my firm.  Our former partner had at the point prior to her retirement from the practice of law, she had sort of shifted her practice almost exclusively to adoptions.  And unbeknownst to Mr. Hodges and I, she had advertised -- she had entered into a contract with BellSouth to advertise her adoption services in the state of Georgia.  We didn't know about that contract. We didn't even know that she was advertising in the Yellow Pages in Georgia.


That attorney did subsequently retire from the practice of law.  We still had no idea about this contract until I received a contact from a representative of BellSouth stating that there was a payment owed under the contract.


Well, I picked up the phone and called my former law partner and she said that she would take care of it, not to worry about it.  I assumed that she would.  But I believe maybe earlier, late -- maybe early this year, I believe, I received a summons and complaint, and it named Robertson & Hodges, LLC, as the defendant in that lawsuit.  So at that point I decided to take arrangements in my own hands and I contacted BellSouth and assured them that the matter would be handled one way or the other.


Then I contacted my former law partner, and I secured payment from her of an amount that BellSouth agreed to accept, contacted BellSouth and made the arrangements for payment.  We took the funds from my former partner and issued a check out of our LLC account that satisfied their demands.  They prepared a stipulation of dismissal, which was signed by both sides, and the case was dismissed with prejudice.


Q.   Okay.  Thank you.


As a followup, if you would briefly explain the structure of your current law practice, Robertson & Hodges, to the commission, how it was set up because it's LLC.


A.   I'll be glad to do that.  It's somewhat unique, though not totally uncommon.  What we have is a limited liability company consisting of two individual professional associations.  So let me explain that.


The name of our firm is Robertson & Hodges, LLC.  And when we set that up, we first contacted our professional liability insurance carrier and told them what we wanted to accomplish.  And they gave us guidance on what they would be willing to cover.  We then enlisted the services of a very prominent or well-regarded attorney, corporate attorney at the law firm of Nelson Mullins who helped us organize this.  We registered with the Secretary of State.  We signed an operating agreement for the LLC.  We established a bank account for the LLC.  All of that's been since we annually filed tax returns as an LLC.


The members of this LLC are not Tommy Hodges and Marsh Robertson, but rather W. Marsh Robertson, P.A., and Thomas P. Hodges, P.A.  So again, we are a partnership or a company consisting of two individual P.A.s.  So that when I receive fees or revenues, I deposit those fees or revenues in my -- each of our P.A.s have a separate bank account, general operating account, so I would deposit my fees into my joint operating and I would pay my P.A.'s expenses out of my operating account.


We also have common expenses that might be paid out of the LLC account.  For example, the insurance -- professional liability insurance premium that's paid every year.  And we're under one insurance policy that covers both P.A.s and the LLC.


Q.   Thank you.


A.   Sure.


Q.   Have you sought or received the pledge of any legislator prior to this date?


A.   I have not.


Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?


A.   No, I have not.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   No.


Q.   Have you contacted any members of the commission?


A.   No, I have not.


Q.   Do you understand that you're prohibited from seeking a pledge or commitment until 48 hours after the formal release of the commission's report?


A.   I do understand that.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   I have.


Q.   As a followup, are you aware of the penalties for violating the pledging rules are that a violation is considered a misdemeanor and upon conviction, you could be fined not more than $1,000 and imprisoned not more than 90 days?


A.   I am aware of that, yes.


MS. SHULER:  I would note that the Upstate Citizens Committee reported that the committee found Mr. Robertson to be very qualified for the office he is seeking.  The committee addressed the following eight criteria:  Based on the personal data questionnaire, Mr. Robertson appears to have all the necessary constitutional qualifications.  The committee has not discovered any information that would lead them to question Mr. Robertson's ethical fitness. Mr. Robinson's membership in the American Academy of Matrimonial Lawyers is especially telling of his professional and academic ability.


The committee has no reason to believe Mr. Robertson has any negative character traits. Mr. Robertson enjoys a favorable reputation in the community and amongst his legal peers.  He appears to be in good physical and mental health.  Mr. Robertson has extensive experience in practicing in family court, having spent the past 18 years practicing exclusively family law.  The committee believes that he would have an excellent judicial temperament.


Mr. Chairman, without objection, I would like to ask the Upstate Citizens Committee Report be entered into the record.


REP. DELLENEY:  It will be done at this point in the transcript.


MS. SHULER:  I would just note for the record that any concerns raised during the investigation regarding this candidate were incorporated into my questioning of the candidate today.


Mr. Chairman, I have no further questions of this candidate.


REP. DELLENEY:  Does any member of the commission have any questions for Mr. Robertson?


Senator Knotts. BY SEN. KNOTTS:


Q.   Yes, sir.  Mr. Robertson, I noticed whenever you were asked a question about -- and also read your information here about your life experiences, you mentioned -- you talk about both times your employments experiences since you've been -- have become a lawyer.


How about your early childhood, how did you come up and how do you relate -- do you relate any of your childhood experiences as why you wanted to be in family court?


A.   Yes, sir.  I do.


Q.   Do you see any of that in any of this?


A.   Well, I went to law school with my father, believe it or not.  I was in Columbia from age 3 to age 6 while my dad was in law school, and we moved to Greenville short after that and my father was a lawyer. So starting in high school, I became a runner for his law firm, and so I had legal experience in jobs in a law firm starting at an early age and continued that summer employment at times.


I believe I may have put in that answer that life experiences, that I'm very proud of where I come from with my family.  I've got a great family.  I talked about my wife and my three children, but I'm also passionate about my other family, the family that I grew up with.  And I believe I was taught values about such as honesty and compassion, open-mindedness, things of that nature that would help me if I have the opportunity to one day sit on the bench.


Q.   Okay.  How about your guardian ad litem program, what's your feelings on it?  Do you think lawyers or just regular citizens make better guardian ad litems?


A.   In my practice, I have typically hired or associated lawyer guardian ad litems in the cases that I handle because I know what I'm getting.  I typically know the lawyer that I'm appointing so it's someone that I am comfortable with and have confidence in. Whereas, if you leave it to just the lay guardian program, you're not sure what you're going to get.  I know people who act as lay guardians, and I know good people who have that do a good job.  I've also primarily heard stories or situations where their jobs weren't done so good.


So my personal preference is lawyer guardian ad litems.  I believe that the program is a good program and so I have no real problems with it, based on my experience.


Q.   How about the different type of cases that you've handled as a family court lawyer involving DSS and juvenile law?


A.   How about those in terms of guardian ad litem?


Q.   No, not just guardian ad litem.  Have you represented people that had juvenile problems that wasn't mainly divorce cases, it was problem kids?


A.   No, sir.  As I've indicated in the materials, I have very little, if any, experience in juvenile crime cases.  I've always practiced what I consider to be matrimonial and divorce, separation, in those areas. I always felt like juvenile law would require criminal lawyers, and I typically refer those cases to my colleagues who practice criminal law.


Q.   How about DSS, child support and stuff like that?


A.   Yes, sir.  I've done quite a bit of DSS child support cases, particularly in the early part of my career, I handled a number of those -- a large number of those cases every year.  More recently I have not had as many of those cases other than by appointment, and I do receive a couple of appointments typically every year, and I handle those cases.


Q.   Those are by appointment?


A.   Yes, sir.  The pro bono program or the South Carolina Bar has an appointment program where attorneys are appointed to represent indigent clients who are unable to pay for a lawyer.


Q.   So your divorce cases, people don't have no child support?


A.   Well, then -- now, in my divorces cases people have child support.  Yes, sir.


Q.   If they don't pay them, you go back to court with them?


A.   That's contempt cases.  Yes, sir, I've been involved in dozens if not hundreds of cases that involved nonpayment of child support.  Yes, sir.


Q.   All right.  Thank you.  One more question.


A.   Sure.


Q.   What would you consider your workweek to be if you became elected as a judge, what would you contemplate your workweek would be like?


REP. D. SMITH:  You're going to do that to a man with his wife sitting here?


MRS. ROBERTSON:  I'd like to hear the answer, too. BY SEN. KNOTTS:


Q.   I wanted to ask those questions that shouldn't be asked.


A.   I expect that it would be a lot like the friends of mine who currently serve on the family court bench.  They get to work at an early hour in morning, get to court, I think, no later than 8:30, start reviewing cases or taking care of paperwork that they have, desk work that they have, and start hearing cases at 9:00 sharp.


One thing that I would try to do that I've appreciated from judges who are able to do it is run a timely courtroom, keep cases moving on time to the extent possible.  Understanding that it's not always possible.


But I believe you're going to be on the bench, subject to maybe a bathroom break, until about 12:00, 12:30, you get back at about 2:00 and you hear cases until 5:00 that afternoon.  And then you get back in chambers and you start reviewing orders and taking care of your desk work again.


Q.   Would that be a three- or four-day week?


A.   I would expect that that would be a five-day-a-week situation.


SEN. KNOTTS:  Good answer.  Trick question.


REP. F. SMITH:  He just wanted to make sure you weren't going to play golf.


SEN. KNOTTS:  Thank you.


REP. DELLENEY:  Anybody else have any questions?


REP. F. SMITH:  That's it.


REP. DELLENEY:  Okay.


MR. ROBERTSON:  Thank you, everyone.


REP. DELLENEY:  Mr. Robertson, we thank you for appearing before us today, and this concludes this portion of your screening process.  If we wanted to reconvene a public hearing and bring you back in and ask you more questions, we would be allowed to do that for an important issue.


I also remind you about the 48-hour rule and also remind you that if anyone contacts you about advocating for you, that you remind them about the 48-hour rule.


With that, we thank you for your willingness to offer to serve with the family court, and I hope you have a safe trip home.


MR. ROBERTSON:  Thank you.


(Mr. Robertson exits the room.)


(Mr. Stokes enters the room.)


REP. DELLENEY:  We have before us this afternoon Mr. Michael Don Stokes who is seeking a position on the family court, Thirteenth Judicial Circuit, seat number 3.


If you would, Mr. Stokes, raise your right hand to be sworn.


Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?


MR. STOKES:  I do.


REP. DELLENEY:  Have you had an opportunity to review your personal data questionnaire?


MR. STOKES:  Yes, sir.


REP. DELLENEY:  Is it correct?


MR. STOKES:  I noticed one change, Mr. Chairman.  When I said I worked for Belk Simpson when I was in college, I said it was 1995 to '97.  It was ten years earlier that it's -- it's a typographical error.  It should have been '85 to '87.  I don't think I have any other change.


REP. DELLENEY:  I believe counsel has made a note of that.  Any other changes?


MR. STOKES:  Not that I can think of, no, sir.


REP. DELLENEY:  Do you object to our making that summary a part of the written report of your sworn testimony?


MR. STOKES:  Not at all.


REP. DELLENEY:  It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE
Court, Position, and Seat # for which you are applying:  Family Court, Thirteenth Circuit, seat 3.


NAME:


Mr.  Michael Don Stokes


BUSINESS ADDRESS: 
901 W. Poinsett Street, Greer, SC 29650 and 





       
6 Bailey Mill Road, Travelers Rest, SC 29690


TELEPHONE NUMBER:
(office):  864-801-0540 and 864-895-0478

2.
Date of Birth:  1966


Place of Birth:  Greer, South Carolina


3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on June 9, 1990 to Rachel Elizabeth Few Stokes.  Never divorced. Three children.

6.
Have you served in the military?   None.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


North Greenville College (now University), Summer 1984.  I had one history course in summer school to get experience about college courses.  I was already enrolled to begin Furman University in the fall.


Furman University, Fall 1984-Spring 1988.  B.A. in Political Science.


University of South Carolina, School of Law, Fall 1988-Spring 1991.  J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Are you a member in good standing in the states in which you are admitted?  Has there ever been a time in which you were not a member in good standing?  List the date(s) and reason(s) why you were not considered a member in good standing.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to the South Carolina Bar in 1991. To my knowledge I have always been a member is good standing.  I have not attempted to be admitted to any other state bars.  I passed the bar exam on my first attempt.  

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


South Carolina Law Review,  1989-1991.  Editorial Board, 1990-1991.

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 

(Example format below - Please do not insert a table.)


Conference/CLE Name




Date(s)

(a)
STOP Violence Against Women  



4/1/02; 


(b)   Magistrate Mandatory School



10/18/02;



(c)   SCSCJA Convention/Seminar



9/4-9/8/02;


(d)   Seminar on Civil Law





7/22/03;


(e)   The Probate Process…




8/22/03;


(f)   SCSCJA Convention/Seminar



9/4/03;


(g)   Magistrate Mandatory School



10/31/03;


(h)   Family Law in SC





12/15/03;


(i)    Judicial Oath of Office




11/19/04;


(j)    Magistrate Mandatory School



11/19/04;


(k)   SCSCJA Legislative Reception     


 
3/9/05


       and Seminar;


(l)    Family Court Judges Seminar



12/2/05;


(m)  Magistrate Mandatory School



11/03/06;


(n)  SCSCJA Staff Judges Seminar



2/14/07;


(o)   SCSCJA Legislative Reception



3/7/07


       and Seminar;


(p)   Advanced Studies Seminar




5/14-15/07;


(q)   SCSCJA Summer Seminar




7/2007;


(r)    Domestic Abuse Seminar




10/2007.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  No.
12.
List all published books and articles you have written and give citations and the dates of publication for each.


(a)  
Comment, Logical Relationship Test for Computing Counterclaims Adopted, South Carolina Law Review, Vol. 42, number 1, pp. 188-191 (Autumn 1990);


(b)    
Comment, Volunteers Ineligible for Workers’ Compensation:  Subject Matter Jurisdiction over Compensation Agreements Unsettled, South Carolina Law Review, Vol. 42, number 1, pp.273-275 (Autumn 1990).

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


(a)
South Carolina, 1991;


(b)
United States District Court for the District of South Carolina, 1992;


(c)
United States Court of Appeals, Fourth Circuit, 1992.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
1991-1996, Associate, Chapman, Harter, & Groves, PA.  General practice focusing primarily on family law, real estate, insurance defense, and workers’ compensation appeals;


(b)
1996-2000, Sole practitioner, Greenville, South Carolina.  General practice focusing primarily on family law, and real estate;


(c)
2000-2001, Partner, Mims & Stokes, Greer, South Carolina, General practice focusing primarily on family law, real estate, and some criminal;


(d)
2001-2005, Sole practitioner, Greer, South Carolina.  General practice focusing primarily on family law, real estate, criminal, and probate;


(e)
2005-present, Partner, Stokes & Southerlin, PA.  General practice focusing primarily on family law, real estate, criminal and probate;


(f)
1996-present, Greenville County Magistrate Judge.  Appointment originally was for 20 hours per week.  Since 2004 my assignment is for 35 hours per week.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.



I have maintained a practice in Family Court for the entire time I have been an attorney.  Most of my cases have involved divorce and property distribution along with child custody.  As with most good practitioners, I have settled approximately 95% of my cases.  I attribute this to being able to explain the law that applies well to the client, so that settlement can be realistically pursued for the client.  The law in these areas is really quite settled and a good practitioner should be able to predict with reasonable accuracy what decision a court might render.  Also, settlements have been facilitated in Greenville because this county has mandatory mediation and I have always insisted on a capable mediator in my cases.  If a case does not settle at mediation, then by that stage I am prepared to try the case.  




In the adoption area, my office has not actively sought cases, however, I have done them for established clients.  I have undertaken private adoptions, step-parent adoptions, and DSS adoptions.



Most of my abuse and neglect cases have been DSS related.  Our office has the policy that we actually handle the DSS cases assigned to us and rarely hire another attorney to take our place.  Therefore, over the years, I have had exposure to multiple cases involving abuse, neglect and termination of parental rights. As a private attorney, I have been involved in several private actions involving termination of parental rights.



I have never had the opportunity to handle a juvenile case.  However, I have learned the procedure in preparing for this race, I have litigated several criminal matters, and as a magistrate I have heard hundreds of criminal matters so I feel comfortable with the underlying criminal law and feel that I am competent to apply the process in a juvenile case in Family Court.

15.
What is your rating in Martindale-Hubbell?   My rating is BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
0;


(b)
state: 

Attorney, 3-6 per month average;  Magistrate, daily.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:  

45%;


(b)
criminal:
10%;


(c)
domestic:  
45%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:  

5%;


(b)
non-jury:  
95%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole or chief counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

(a)
Knight v. Knight.  Family Court case involving a long term marriage, significant real property in two separate states and a small business;


(b)
Bishop v. Bishop.  Family Court case involving a long term marriage, significant debt, a bankruptcy issue, and several contempt proceedings;


(c)
Marion v. Marion.  Family Court case involving real and personal property issues and significant Quadro issues;


(d)
Wade v. Wade.  Family Court case involving allegations of abuse and property issues;


(e)
EmTec eviction.  Case heard as Magistrate Judge involving the eviction of an entire manufacturing plant located in Travelers Rest.  Involved multiple parties and the amount in controversy was well into the six-figure range.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)  
Mullinax v. Winn-Dixie Stores, Inc., 318 S.C. 431, 458 S.E.2d 76 (Ct. App. 1995).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)  None.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court. 


I was appointed a Greenville County Magistrate Judge in November 1996 and continue to serve.  The criminal jurisdiction is offenses not exceeding a fine of $500 (plus assessments) or 30 days imprisonment, or both.  The civil jurisdiction is matters where the amount in controversy does not exceed $7500.  Unlimited jurisdiction in landlord/tenant matters.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a) 
EmTec eviction.  Case involved the eviction of a manufacturing plant in Travelers Rest, South Carolina.  Case involved multiple parties and the amount in controversy was well into the six-figure range;


(b)  
I handled the criminal case as a magistrate when a fire escaped and burned a portion of Paris Mountain.  The case is significant in that I had to handle the media attention given to the case;


(c)  
Most civil cases are without significance on their own.  However, they are significant as a group here because of the shear volume of cases I have been called on to decide which is now well exceeding one thousand;


(d)  
Most criminal cases standing alone are without significance at my current level of court.  However, the volume of cases I have decided is significant with a conservative number exceeding 700.  This does not include preliminary hearing decisions involving murder and all matter of lesser offenses;


(e)    
I believe the most significant fact of my time on the Magistrate bench is that I believe I have been appealed no more than 5 times in almost 12 years.

24.
Have you ever held public office other than judicial office?  None.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor. 


 I continued my practice of law while a continuing part-time judge from 1996 to the present at the firms listed in question 14 above.  I have always been my own supervisor.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

AMENDED 27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


While in college I worked the summer of 1985 at North Greenville College in the dishroom.   Also, I worked at Belk’s in Greer, South Carolina as a salesman and a porter.  My last year in college and during breaks from law school I worked as a courier and law clerk for Chapman, Harter & Groves, PA in Greenville, South Carolina.  These years would cover 1985-1990.  I was with the Chapman Firm from February 1988-1990. I do not remember the exact dates for Belk’s but it was approximately from Christmas 1995- Christmas 1997.

AMENDED:  I worked for Belk Simpson in college from 1985-1987, not 95-97.
28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


I am the president of Stokes & Southerlin, PA.  This is the vehicle for my private law practice.  I am involved with the practice of law and in the major business decisions of this office.  My law partner handles the day to day management duties.  I have been president since this professional association was formed in 2005.


I am the vice president of Northern Greenville Investments, LLC.  This is an LLC that was formed by Kenneth G. Southerlin, Jr. and I to invest in real property and real property related investments.  The LLC does not currently own any real property.  The LLC owns one note and mortgage at this time covering one lot.  We are not actively seeking business at this time, but it is operating as described here.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I have practiced law with several individuals over the years. With any attorneys that I have had a relationship with in the past five years, I automatically recuse myself from hearing their cases.  If it is over five years, I disclose the past relationship and only hear the case if the parties consent.  I would not want to hear any cases where I have formerly represented one of the litigants.  Other than these situations, I do not believe I would have any financial or business relationships that would result in any potential conflict of interest. 

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  If so, give details.


The SC Department of Revenue filed tax liens against my law office.  However, the liens were cancelled when we were able to show that the quarters they were concerned with had been paid under the new law firm, Stokes & Southerlin.  In the end no taxes were due, no interest was due and no penalty was due and the matter was closed.  The taxes had been paid on time.


I have never defaulted on a student loan, indeed my student loans are paid off. I have never filed for bankruptcy.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


I was recently named as a party in a foreclosure action involving an estate for which I am personal representative.  After a series of calls from my attorney, he was finally able to speak with an actual attorney representing the plaintiff and it was decided that I had no personal interest in the matter and the plaintiff’s attorney has dismissed me as a party.  I have gathered enough assets for the estate to pay off the underlying mortgage and the whole action should end as soon as the payoff amount is determined.  The problem with determining the payoff amount is that the property is considered distressed  because the house on the real property burned and plaintiff’s attorney is having difficulty getting a specific amount from the lender.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.


I know of no such charges or allegations against either me or any other candidate.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.


I know of no such charges or allegations against either me or any other candidate.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


Postage:  $82.00


Printing:   $300.00 (approximately)


Reception for Attorneys:  $590.00

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.


I have requested help from my friends, but have told them they can not begin to help until after the commission has acted and the 48 hour rule has been satisfied.  I have no knowledge of any friend or colleague not complying with my request, so at this point no General Assembly member should have been contacted.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?


Standing in the lobby of the Senate, Sen. Vaughn inadvertently introduced me to Sen. Knotts and Sen. Richie as he and I were talking.  Both the senators and I said we could not talk and Sen. Vaughn apologized and we all went on our way.  We did not discuss anything.  I do not think this is a violation, but I disclose the contact in an overabundance of caution.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)  
South Carolina Bar;


(b)  
Greenville County Bar.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)  
Boy Scouts of America.  Offices:  Den Leader, Assistant Cubmaster,  Assistant Scoutmaster, Assistant District Commissioner for Foothills District, Blue Ridge Council.  Honors/awards:  Eagle Scout with Silver Palm, Vigil Honor, Webelos Den Leader of the Year, 2007;


(b)  
Blue Ridge Ruritan Club,  President;


(c)  
Freemason.  Bailey Lodge, Greer, SC.  No offices held;


(d)  
Scottish Rite.  Greenville, SC.  No offices held;


(e)  
Few’s Chapel United Methodist Church.  Offices:  Chairman, Administrative Council, Lay Leader, Trustee;


(f)   
Commerce Club. Greenville, SC.  No offices held.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

49.
References:  


(a)  
Bill Roughton, Capital Bank 1200 W. Wade Hampton Blvd.,



Greer, SC 29605



864-848-4000


(b)  
Harry A. Chapman, Jr., Esq.  PO Box 10224 FS,



Greenville, SC 29603;



864-233-4500


(c)  
Henry J. Mims, Sr., Esq.  100 E. Poinsett Street, Greer, SC 29651



864-877-0463


(d)  
Kenneth G. Southerlin, Jr., Esq.  PO Box 2077, Greer, SC 29652.



864-801-0540


(e)  
Susan B. Covington, Esq.  1311 Augusta Road, Greenville, SC 29605



864-421-0808


(f)   
Heather Witt, BB&T Bank  1319 W. Poinsett Street, Greer, SC 29650



864-968-1020


(g)  
Kathrine Hall Tiffany, Esq.  PO Box 10828 Greenville, SC 29603



864-242-3566


(h)  
Eddie R. Harbin, Esq.  500 Pettigru Street, Greenville, SC 29601



864-242-4112


(i)   
Amy Richmond, Esq.  Woodruff Road Corporate Center,



341 Prado Way, Greenville, SC 29607



864-234-7304

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/Michael Don Stokes

Date: 3/4/2008


The Judicial Merit Selection Commission has thoroughly evaluated, investigated your qualifications for service on the bench.  Our inquiry has primarily focused on nine evaluative criteria which include a bench and bar survey, a thorough study of your application materials, verification of your compliance within the state ethics laws, a search of newspaper articles in which your name may have appeared, an economic -- a check of economic conflicts of interest.


We do not have any affidavits filed in opposition to your candidacy nor are there any witnesses here to testify.


Do you have a brief opening statement you would like to make?


MR. STOKES:  Not really, Mr. Chairman.  I appreciate you all doing it.  I know it's above and beyond duty for all of you, staff and members, and I appreciate you listening to me.


REP. DELLENEY:  Thank you, sir.


If you would, answer any questions our legal counsel, Ms. Goldsmith, might have for you.


MS. GOLDSMITH:  Mr. Chairman and members of the commission, I have a few procedural matters to take care of.


Mr. Stokes provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with the statement.  And with the commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask the statement be entered into the public record at this time.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Family Court

(New Candidate)

Full Name:  


Michael Don Stokes

Business Address:  
901 East Poinsett Street, Greer, SC 29650 

and 6 Bailey Mill Road, Travelers Rest, SC 29690

Business Telephone:  
864-801-0540 and 864-895-0478

1.
Why do you want to serve as a Family Court Judge?

  
I have discovered that I enjoy being a judge during my 11 plus years on the Magistrate Court Bench.  In the areas of a trial practice I prefer the Family Court over other forums.  Thus, this position would allow me to do the job I like in the Court I prefer.  Over the last decade, I have enjoyed the time I have spent on the Magistrate Bench while having the opportunity to build a law practice.  I believe I have, however, gone as far as I reasonably can go in the areas I now serve.  I look at Family Court as a way to further challenge myself.  Also, I believe I should be able to take my somewhat unique professional experience to the Family Court bench and be immediately ready to adjudicate with less transition, and I am already well versed in dealing with pro se litigants.  Lastly, I have had the opportunity to know what it feels like when you are in a position to listen fairly to people who are truly in distress and then apply the remedies available and give much needed relief to these people and move at least a small portion of mankind toward the good.  While I have no illusions that a Family Court judge will not see heartbreaking situations, I think there is no other job in this country that can give more help to people than a Family Court judge hearing one case at a time.  I firmly believe that my whole life experience, unconsciously at first, but consciously in the last few years, has been a preparation for this job and I have a strongly felt calling that this is where I am intended to do my life’s work. I am ready to take up the task. 

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day? No. I would anticipate staying on the court for the remainder of my working career.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated? 

 Ex parte communications are one of the biggest ethical problem facing judges on a regular basis.  I do not tolerate ex parte communications with attorneys other than for the sole purpose of communication with their offices regarding scheduling.  If an attorney needs to address an issue with me it is easy to set up a conference call with all parties on the line, or letters can pass between the attorney and the court with the other party receiving copies of the letters.  When pro se litigants seek to “see the judge” or “talk with the judge” it is explained to them, preferably by staff if they can be intercepted prior to being in contact with me, that ex parte communication is not allowed as it is unfair for one side of a dispute to have a conversation with a judge or to give him any “private” information without the other side being present to know what is being said.  They are told to have everything they want to address ready at the hearing and the judge will be more than happy to consider their entire matter at that time. I have found that this simple process gives people who do not understand the problem a sufficient and satisfactory explanation and it stops the communication before it happens.  When my system is breached, as it sometimes is at the magistrate level, I do an order on my own motion and recuse myself from the case as I have received ex parte communication.  There is a sufficient number of other judges that allow a recusal, when necessary to preserve the integrity of the system, to not be a burden.  I believe these guidelines would transfer to Family Court or any other court.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I have had lawyer-legislators appear before me.  It is not a comfortable situation, but I did not recuse myself solely because they were a lawyer-legislator.  I did not believe I was any more compromised than any other judge would be in the same situation, so a recusal would not help the situation.  If there was a connection between me and a lawyer-legislator that went beyond their solely being a legislator that would dictate a recusal then I would recuse myself as I would in any other case and would not hesitate to recuse myself if I thought a recusal was proper solely because a lawyer-legislator might prefer me as a judge.  Of the lawyer-legislators who have appeared before me none have sought special treatment nor have I given any special treatment.  I have experienced no repercussions when I have ruled against the position of a lawyer-legislator.


As to former associates or law partners, it has been my practice to recused myself in any cases that come before me for the first five years after I ended my relationship with the former associate or partner as a matter of course.  After that time, if the situation arises I disclose on the record my former relationship and make clear that I will recuse myself if any party prefers.  On one occasion an attorney stated he believed his client would prefer another judge and I gladly recused myself and believe this attorney and his client were well within their rights to take that position.  Some of my former relationships now exceed ten years, but I still disclose them and believe I should continue to disclose them no matter how much time has elapsed. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would almost always grant a motion for recusal.  Our system of justice will lose its credibility if the public loses faith in the impartiality of the judges.  I believe that if a litigant feels strongly enough to ask for a recusal it should be granted.  No harm can come to the justice system from a recusal, but a case could appear tainted from the denial of a recusal.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


The appearance of impropriety really is as bad as true impropriety.  The perception of the judicial system and the judiciary is based on appearance.  If it appears improper, I would not handle the case.  In my own experience I have recused myself from a case on my own motion when one of the litigants worked with my wife.  

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality? 


I only accept gifts from people who would give me a gift regardless of what my job might be.  I get gifts only from my immediate family, my parents, my in-laws and my brother.  As to social hospitality, I do not accept anything more than a beverage and finger-food from someone who I would not normally have a social relationship with.  I will have a lunch or something of that nature with someone who has no relationship with my position, such as my collage roommate or an old high school friend.  I would not accept gifts from such friends.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


As much as it would be distasteful, the rules and canons require that misconduct must be reported.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?


No, I plan to end all non-judicial business activities when elected.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?


I would follow the existing practice of requesting lawyers in the case to draft orders.  If the order was not forthcoming I would politely remind the drafting attorney.  In situations in which that practice would not work, I would draft, sign, and file the order myself.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?


I have followed the general practice of calendaring all deadlines with a reminder scheduled for a few days before the deadline.  This method has served me well and I would continue to use it.

15.
If elected, what specific actions or steps would you take to ensure that the guidelines of the Guardian Ad Litem statutes are followed during the pendency of a case?


Children must be appointed legal representation and a guardian ad litem pursuant to statute.  In an effort to make the gathering of information easier for the guardian, I would place the statutory authority of a guardian ad litem in the appointing order so that the guardian can simply show individuals like doctors, day care facilities, and school officials that the guardian has court authorization to gather the information the guardian is seeking.  This authorization is granted by statute, but I believe this procedure would be helpful.  In addition, I would use only guardian ad litems who have been properly trained.


On the record, I would question the guardian ad litem to insure that the guardian is qualified by statue to serve and has not done any actions that would prohibit the guardian from serving.  If a guardian’s report did not provide the court with adequate information or the guardian did not carry out the statutory duties of a guardian ad litem, I would require the guardian to bring the report up to statutory requirements (probably without additional expense to the parties, if the guardian alone was at fault), and if that did not correct the problem I would not hesitate to replace a guardian even if the case were delayed because it is in the best interest of the minor children, who cannot speak for themselves, that the court have full and accurate information.


I am a great believer in check-lists, and I would keep a GAL check-list with the statutory requirements listed in an easy form on the bench that would allow me to quickly confirm that the Guardian statutes are followed.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I believe that judges should apply the law as written to the facts of a case and produce a ruling.  I believe that the creation of law and the setting of public policy is the task of the legislature and the executive, not the judiciary.  However, if there was an area of law that I believed needed improvement, I would not hesitate to bring that to the attention of the legislative branch, but it would be their task to change or improve the law not the judiciary.  Judges should adjudicate and the legislature should legislate.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system? 


 I would join the appropriate judges associations that apply to this court.  If asked, I would readily serve on any commission created by the legislature or the Supreme Court for the purpose or reviewing and improving the areas of Family Law.  Further, I would make specific suggestions as were proper to the legislature, or the members of the legislature, to address problems that I saw in the law.

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this? 


No.  My current judicial responsibilities have caused no problems and I would not expect that being a Family Court judge would create problems.  In my case, since I would have to completely withdraw from the practice of law, I may actually have more time to spend with my family since I will not be at my law office part of the weekend.

19.
Would you give any special considerations to a pro se litigant in family court? 


The only special consideration I would give a pro se litigant is to have patience with that party and assure myself that they understood the process of what was or would be happening in the case.  I would also want to assure myself that they were capable of handling their own case.  In a situation where no prejudice would occur I believe I would be generous in granting a continuance to allow a pro se litigant to obtain counsel.  To go further than this I believe would be unfair to a represented litigant.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved? 


No, as this would give the appearance of impropriety even if I were completely evenhanded.  The only exception to this is that if the parties were willing to agree for me to hear the case after I had disclosed the financial interest and to delay the case would be an extreme hardship on the parties.  The preferable route would be to recuse myself.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender? 
 No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?   Yes.  My CLE hours are current.

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?


a)
Divorce and equitable distribution:  52%


b)
Child custody:  40%


c)
Adoption: 3%


d)
Abuse and neglect:  5% (DSS related primarily)


e)
Juvenile cases: 0%  While I have not to my memory ever handled a juvenile criminal case, I have adjudicated hundreds of criminal matters as a Magistrate and represented numerous criminal defendants as an attorney, so I am very familiar with the underlying criminal law.  As preparation for this attempt at a seat on Family Court, I have studied the procedure for juvenile cases and I feel confident I would be competent in this area.

I have answered these percentages based on my Family Law experience and have excluded other areas.  If this is not correct, please advise.

25.
What do you feel is the appropriate demeanor for a judge? 


A judge has to be patient. He has to listen to what each litigant has to say.  This is sometimes hard when it is a routine case to the judge and the litigant is going through the same excuses the judge has heard countless times before.  However, a routine case to the judge and the bar is probably the most important case in which the litigant will ever be involved. The judge has to appear interested and engaged and must appear to consider the case fully.  I have found it to be a good practice to repeat back to the litigants some of the points they have made when making a ruling.  In so doing, they can be assured that the judge listened to them even if the ruling does not go favorably for them.  The judge must be deliberate in all decisions and consciously weigh all the factors in each case and resist the urge to produce a boilerplate ruling.  The judge must appear firm, but not hateful, and a judge must also punish without letting anger be a factor in the decision.  A judge should always act as if he is on camera and speaking into an open microphone.  This is not always easy to do, but the greater part of the publics’ faith in our system of justice is in the hands of the judiciary.

26.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day? 


 A judge must conduct himself as a judge twenty-four hours a day every day.  The public and the bar call you judge twenty-four hours a day, and they see a judge twenty-four hours a day.

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant? 


 Anger with a litigant or an attorney is never appropriate.  It is a human emotion and does sometimes occur.  A judge should train himself to know the emotion when it appears and force it to the side.  If a ruling is made in anger, then the judge should be a big enough person to recognize the fact, and correct the matter.

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees? 


 I have spent approximately $382.00 on the campaign.  This was spent on postage and printing.  Additionally, I spent approximately $590.00 on a reception/drop-in for some attorney friends in an attempt to speak with them about assisting in this race if I should be reported out favorably by the Commission and the 48-hour rule expires.  These amounts have been reported to the House and Senate Ethics Committees.

29.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office? 


 I used a single piece of letterhead to ask for this package to be sent to me.  Since that time I have used letterhead I prepared just for this race or letterhead from my law office.  I paid my own postage.  I have not used any staff.

30.
Have you sought or received the pledge of any legislator prior to this date?  No.

31.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

32.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

33.
Have you contacted any members of the Judicial Merit Selection Commission?  Senator Vaughn inadvertently introduced me to Sen. Knotts and Sen. Richie in the lobby.  Both senators and myself immediately told him we could not talk and he excused himself to all parties and we did not discuss the matter.  When I mailed out my letter of introduction to the members of the General Assembly, I did not send it to the members of the commission who were serving at that time.  Sen. Knotts did get one of these letters, but it was before he was appointed to the Commission in the place of Sen. Clary.

34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Michael Don Stokes

Sworn to before me this 4th day of March, 2008.

Notary Public for South Carolina

My commission expires: 10/3/2013


MS. GOLDSMITH:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  I note for the record that based on the testimony contained in his PDQ, which was introduced earlier into the record, Mr. Stokes meets the statutory requirements for this position regarding age, residence and years of practice.


MS. GOLDSMITH:


Q.   Mr. Stokes, could you please tell the commission the city and judicial circuit in which you reside?


A.   The Thirteenth Judicial Circuit.  That's Greenville County.  I actually have a Taylors address. The city limits of Greer touch my property line.  But it's -- that's confusing in our neck of the woods.  But I have a Taylors address, but it's in Greenville County.


Q.   Mr. Stokes, after serving for 11 years as magistrate in Greenville County and after practicing law, why do you now want to serve as a family court judge?


A.   Okay.  I think as a magistrate, after 11 years, I've probably maxed out about all I can go there.  I've done about everything to be the chief magistrate.  I'm not particularly interested in being the chief magistrate.


Family court appeals to me primarily because in my actual law practice, which has gone on the same time the magistrate has, that's where I've done the majority of my trial work.  So that's why I want to go this way.


I prefer nonjury hearings to jury hearings. Not in the least bit worried about jury trials.  I've been an attorney and held hundreds of them as a magistrate.  But I just like nonjury better, just a personal preference.  Family court is nonjury.  Family court is a good place to help a lot of people.


Q.   Please explain to the commission how you feel your legal and professional experience thus far will help you be an effective family court judge.


A.   Well, I've certainly had to decide a case before.  And I think I would probably hit the ground running faster than somebody who hasn't had the benefit of that experience.  And then my practice in subsequent law has been very much in the family court area.  Those two coupled together, I think, it's a primary reason I would be good at it.  I'm told I'm a relatively popular judge.  I think I would work well with everyone.  I have heretofore.


I certainly know how to run a docket.  I know how to handle pro se, which is something you learn real quick in the magistrate system is how to deal with pro se.  And you see a lot of pro se in family court. I think that's definitely a plus there.  You have to handle a little different, just have to have a little patience with them.  But most of them, you explain to them the parameters, who gets to talk when from the beginning, pro se works pretty good.  They just want to know when they can tell their side of the story.


Q.   Are there any areas in which you feel you would need additional preparation to serve on the family court bench, and how would you go about that additional preparation?


A.   I want to brush up a little bit in the tax law area of it.  In the general tax law, I feel pretty confident with it because of the practice that we do. But I've already ordered a couple of books that -- I need to read them anyway.  So the tax aspect would be the first thing I would brush up on.


I've been looking for some CLEs about it. But the ones I've seen thus far haven't really applied to the family-court-type situation, but I'm sure there'll be one in the pipe before too long.  That would be the area I would want to bone-up on first.


Q.   Mr. Stokes, although you address this in your sworn affidavit, could you please tell the members of the commission what you think is the appropriate demeanor for a judge?


A.   Well, you've got to be patient.  And one of the biggest complaints I've heard from my clients is when they go into court, and everybody probably is guilty of it, is, "I don't think he listened to me.  He was signing papers or something."


That's a big complaint.  And I try to be mindful of that when I'm hearing cases because the same complaint could be lodged against me.  The way around that, I have determined, is to sort of repeat some of the stuff.  You don't have to tell them the whole testimony, but, you know, clarify, even if you know what they said, you know, where they were.  You said you worked at so and so place, and they understand that you listened to them.  Because, I mean, I don't want people to go out in the hall and say, "Well, you know, he didn't listen to me."


And I've had clients do that.  I mean, I understand the pressures and everything, but I'm cognizant of it, and that's one of the big pet peeves I have, so I try to avoid it by doing that.


Q.   In followup to that question, as you are aware, the Upstate Citizen Committee raised some concerns about your judicial temperament.  Do you care to respond to those concerns at this time?


A.   My understanding of it was an incident that somebody who -- I don't know who it is, I don't remember the incident.  From what I could gather, it occurred in 2002 at a preliminary hearing where I supposedly in some way told an attorney that if he wanted to do discovery in a criminal case, he needed to file a Rule 5 and a Brady motion, which is correct.


I don't know the context I said that in.  I don't know if I was ruling or explaining an objection. Obviously, from what I can gather, it was one incident. I wish I knew more about it if -- you know, so I could avoid it.  I don't know what I did to bother this individual.


But having a 12-year track record, and from what they describe is not -- I don't have any details. It's hard to defend when I don't really know what happened.  But it's out of character for me to say anything to the lawyer.  I still practice law.  I don't want to make them too mad.  I may be in circuit court with them next week, and I don't want to make them look bad.  It may make me look bad.


But it's certainly out of character how I normally would do.  It's different than everybody tells me my demeanor is.  I've certainly never gotten any complaints through my appointed senator that I was in any way intemperate.  The chief magistrate has never said I've got a complaint.  Certainly never got a grievance intemperate.  I don't know of any incident other that the one that you've described.  And quite frankly, this caught me sort of flatfooted.  I don't know how to defend against it because I don't remember it at all.


Q.   Okay.  Thank you.


Mr. Stokes, you reported in your PDQ that in 2007 you were named in a foreclosure action.


A.   Yes, ma'am.


Q.   Can you explain the details of that action and the final disposition of the case?


A.   Certainly.  I was -- my clerk of court at the magistrate's office got sick, and she recently died. She asked me to be her personal representative.  I was. She had few assets.  Her house had a mortgage.  The house burned down.  I couldn't lease it out to make the payments.


Ultimately, we -- my counsel got in touch with the actual lawyer running it for the plaintiff and said, you know, "Mr. Stokes has no personal interest in it before the file."  And said, "No, he has no personal interest in it."  I was dismissed as an individual at that point, stayed in as a personal representative.


Since I am -- just the other day, I gathered up enough assets, I paid the mortgage off, the foreclosure is over.  We can sell the lot now.  So it resolved that way.  I had no personal interest in it. They shouldn't have named me.


Q.   Thank you.


You also reported that tax liens were filed against your law practice?


A.   Yes, ma'am.


Q.   Would you please explain the details of those actions and the final disposition of those cases, as well?


A.   In 2005, I quit being a solo practitioner and started the firm of Stokes & Sutherland.  We started paying taxes as Stokes & Sutherland, at least for withholding, quarterly withholding.  The IRS made the jump with us.  The Employment Security Commission made the jump with us.  The Department of Revenue didn't make the jump with us, for whatever reason.  And none of us can figure out why.


We gathered up the paperwork and said, "We paid the taxes under Stokes & Sutherland."


They went back and researched it.  "Yeah, you paid those quarterlies."  It's the same employees that were on these.  They satisfied all of them.


I didn't owe any taxes, didn't owe any penalties, didn't owe any interest.  They just filed the satisfactions.


Q.   Thank you.


Have you sought or received the pledge of any legislator prior to today?


A.   No, ma'am.


Q.   Have you sought or have you been offered a conditional pledge of support from any legislator pending the outcome of your screening?


A.   No.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   No, ma'am.


Q.   Have you contacted any members of the commission?


A.   I nodded in the hall to Mr. Smith last night at a delegation meeting.  We smiled and nodded.  I think that's the extent of it.


Q.   Do you understand you are prohibited from seeking a pledge or commitment until 48 hours after the formal release of the commission's report?


A.   Yes, ma'am.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   Yes, ma'am.


Q.   As a follow up, are you aware that violating the pledging rules is a misdemeanor that is punishable by a fine of not more than $1,000 or imprisonment of not more than 90 days?


A.   And disqualification, also.  Yes, ma'am, I understand that.


MS. GOLDSMITH:  I would note that the Upstate Citizens Committee reported that Mr. Stokes has all the necessary constitutional qualifications to serve on the family court bench.  The committee also reported that it has not discovered any information that would lead them to question Mr. Stokes' ethical fitness, and that Mr. Stokes possesses a professional and academic ability to qualify for the seat.


The committee further indicated that it has no reason to believe that Mr. Stokes has any serious negative character traits, appears to be in good physical and mental health, and has sufficient experience to serve as a family court judge.  However, the committee noted that Mr. Stokes is a sitting magistrate, and based on comments from people who have observed his conduct, the committee has serious concerns with Mr. Stokes' judicial temperament.


As a reminder to the commission Mr. Stokes has responded to these concerns earlier in his testimony.


Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.


REP. DELLENEY:  It will be done so at this point in the record.


MS. GOLDSMITH:  I would note for the record that any concerns raised during the investigation regarding Mr. Stokes were incorporated into questioning of him today.


Mr. Chairman, I have no further questions.


REP. DELLENEY:  Thank you, Ms. Goldsmith.


Any members of the commission have any questions for Mr. Stokes?


Senator Knotts. BY SEN. KNOTTS:


Q.   Mr. Stokes, in reading your resume here you have a lot of good points in here about listening to your litigants and also the fact that you have -- you are married and you have children yourself.


A.   Yes, sir.


Q.   And the fact that your life experiences with your children would follow you to the bench?


A.   Yes, sir.


Q.   I think that's a good attribute of you.


I would like to know if the estate that you had the problem with, is it still open now or is it closed?


A.   It's still open for the -- I need to sell that lot.  I've asked for an extension to leave it open to sell the lot.


Q.   Okay.


A.   There is a successor, a personal representative named that if I were to be successful, that could take over.


Q.   You said are you currently a magistrate?


A.   Yes, sir.


Q.   You are?  And you also practice law?


A.   Yes, sir.


Q.   You're a part-time magistrate?


A.   35 hours a week.  I'm at the maximum you can be and still be part-time.


Q.   How would you handle your law practice if you became a judge?


A.   I would just give it to my law partner.


Q.   You say you would probably just give it to your law partner?


A.   Yeah.  I don't think I would even charge him anything.  We haven't discussed him getting it for free, but he would certainly take it over.


Q.   How would you handle your law partner if he ended up before you?


A.   I don't believe I need to have cases that Kenneth would be involved with for at least ten years. Even after then, when we were clearly not interacting with each other, it's been my practice on the bench now with the attorneys I've practiced with even over ten years ago, I always disclose, you know, I had a relationship with them.  You guys go talk, if anybody has a problem, I won't hear the case.  I believe that's required under the Code of Judicial Conduct.


Q.   Okay.


A.   I would feel uncomfortable not letting somebody know about it.


Q.   Okay.  All right.  How about guardian ad litems?  How do you feel about the guardian ad litem program, lawyer versus civilian?


A.   I don't necessarily --


Q.   Have you used them in the past?


A.   Excuse me, sir?


Q.   Have you used them in the past?


A.   In my practice we've always used attorneys. My law partner has used in a recent case that we just finished, used a lay guardian ad litem, who I read the report, and quite frankly, I was very impressed with the first exposure.  Just out of habit, I've always used an attorney guardian ad litem, but I was certainly impressed with the work that she did.  I don't think they necessarily have to be an attorney, no, sir.


Q.   Okay.  What would you suspect your workweek to be like if you were elected a judge?


A.   I would expect it to be first thing in the morning we would handle the emergency petitions, things of that matter, bench warrants perhaps.  I would expect to be holding court most of the day.  That's certainly the case in Greenville when court is sitting.  A lot of temporary hearings are done.  I would expect to hear contested cases.  I would expect to hear juvenile cases.


In chambers, I would expect to be signing orders.  If one hasn't been turned in, I may be writing orders.  I've had to do that on the bench before. Asked attorneys to turn them in, for whatever reason they may not get there.  I'm not above writing one myself and keeping up with the scholarly work, as well.


Q.   A lot of people out there in the family court system, that's the only court that they'll ever appear in.  They're not in criminal court.  They're not in civil court.  They just have a divorce or something of that nature.  A lot of times throughout the state there are people who have both agreed on a divorce but they can't get into court to get the judge to hear it.  And sometimes it's two years -- what we've heard is a two-year wait list just to walk in the courtroom to do a 15-minute hearing to say you're free, both of you, divorce is over.


How would you set up cases like that where you could cut the time limit for those?


A.   You're talking about cases that are essentially settled, they need a 15-minute hearing to --


Q.   All they need is a judge to hear it and sign an order.


A.   Okay.  I have always liked the idea of the -- and Greenville has it at times and have used it, I think it works well.  You just sign up for an uncontested docket, similar to the uncontested bill that you all do.  One judge just sets time aside, and it's just one day, just, you know, line them up and go right down.  I like the idea of that kind of docket. If I were on the court and certainly if I were the chief administrative judge, I would have that type docket.


These cases where attorneys have settled everything, they just essentially need you to almost -- I don't want to use the term "rubber stamp," but I think you understand what I'm saying.  They need it approved.  I like those type dockets, and I don't see why they're not publicized more.  Even the ones, sometimes when you have them, not all the lawyers know about having them.  I think I would publicize it more. I think that would clear out a lot of the uncontested-type cases.


I don't mind holding court on Friday afternoon, too.  That would be a good time to do some of them.  I'm certainly used to holding court on Friday afternoon.  That's when you get the lawyers -- when you're at the magistrate's court, you're last on the totem pole, so you grab a lot of them on Friday afternoon because no other court wants them.  So that would be a good way to do it, too.


Q.   When would you start worrying about -- or being concerned about a case that had some age to it that was supposed to be coming and one attorney was -- a lot of times one attorney is wanting to prolong it and the other one wants to get rid of it and it ends up staying on the docket for quite a while.  What time limit would you start to get concerned and try to push that one on through?


A.   They have to request a final hearing within a year.  It used to be shorter than that, 270 days.  It's 365 now days now.


Here again, I'm going to pretend I'm the chief administrative judge.  I sort of want them to do me a tickler about eight months old.  Most cases -- we have mandatory mediation in Greenville -- should be heading toward that stage at that point, at the latest. So I would like to sort of start the prompt do it at eight or nine months.


Q.   Would you have --


A.   I think with the volume of cases that's on the docket, that's probably about as early as you could realistically do anything.


SEN. KNOTTS:  Thank you.


REP. DELLENEY:  Any further questions?


Okay.  Mr. Stokes, I would remind you that if you were elected to the family court bench, you could not practice law.  Of course, you're well aware of that.


MR. STOKES:  That would be fine.


REP. DELLENEY:  Okay.  Mr. Stokes, I want to thank you so much for being here today, and this concludes your portion of -- this portion of your screening.  Of course, if we wanted to reconvene a public hearing and call you back and ask you more questions, we could.  It's very unlikely we haven't done that too many times, but we have been known to do that.


MR. STOKES:  Yes, sir.


REP. DELLENEY:  Let me remind you about the 48-hour rule.


MR. STOKES:  Yes.


REP. DELLENEY:  I'll also remind you that if anybody contacts you before the report is out and wants to advocate for you, that you remind them about the 48-hour rule.


MR. STOKES:  Yes, they have to wait.


REP. DELLENEY:  I thank you for offering to serve on the family court bench, and I hope you have a safe trip back home to Greenville.


MR. STOKES:  Thank you.


REP. DELLENEY:  Thank you, sir.


(Mr. Stokes exits the room.)


(Mr. Campbell enters the room.)


REP. DELLENEY:  Good afternoon, Mr. Campbell.


MR. CAMPBELL:  Good afternoon.


SEN. KNOTTS:  Good evening, or whatever it is.


MR. CAMPBELL:  A few minutes and we'll have good evening.


REP. DELLENEY:  We have before us today Mr. Chace D. Campbell.


MR. CAMPBELL:  Right.


REP. DELLENEY:  Who seeks a position on the family court, Thirteenth Judicial Circuit, seat number 3.


If you would, please raise your right hand to be sworn.


Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?


MR. CAMPBELL:  I do.


REP. DELLENEY:  Thank you, sir.


Have you had an opportunity to review your personal data questionnaire?


MR. CAMPBELL:  I did.


REP. DELLENEY:  And is it correct?


MR. CAMPBELL:  It is.


REP. DELLENEY:  All right.  Do you object to our making that summary a part of the written record of your sworn testimony?


MR. CAMPBELL:  No, I do not.


REP. DELLENEY:  It will be done at this point in time in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Thirteenth Judicial Circuit, Family Court, Seat Three.


NAME:


Mr. Chace Campbell


BUSINESS ADDRESS: 
1225 S. Church Street 






Greenville, South Carolina 29605






P.O. Box 9313, Greenville, South Carolina 29604


TELEPHONE NUMBER:
(office): (864) 268-8244

2.
Date of Birth: 1972


Place of Birth: Bellevue, Washington

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Married on July 28, 1995 to Heidi Denice Campbell. Never divorced.  No children.

6.
Have you served in the military? No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Everett Community College, Summer 1991, took summer classes as part of my bachelor’s degree;


Bob Jones University, August 1990 – December 1993, B.A. in Pre-law;


University of South Carolina School of Law, August 1994 – May 1997, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Are you a member in good standing in the states in which you are admitted?  Has there ever been a time in which you were not a member in good standing?  List the date(s) and reason(s) why you were not considered a member in good standing.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina 1997.


North Carolina 1997.


I am currently a member in good standing in both states, and I have been in good standing since being admitted in both states.  I passed both bar exams on the first attempt.  I have not sat for the bar exam in any other state.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


During college I was involved in drama in 1992-1994.  I acted in student produced plays and traveled with a drama troupe on behalf of the university.  I was also the treasurer of my fraternity (colloquially called a society), and I was a student leader in my dorm my junior and senior years overseeing a group of students.  


During law school, I was on the editorial staff of the Real Property Probate and Trust Journal my 2L and 3L years (1995-1997).

10.
Describe your continuing legal or judicial education during the past five years.
 Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list this must be listed on your completed PDQ form. 


(Example format below - Please do not insert a table.)



Conference/CLE Name




Date(s)

(a)
From Classroom to Courtroom



02/22/2002;


(b)
Trial Academy





06/12/2002;


(c)
Child Custody and Visitation



01/30/2003;


(d)
Hot Tips for Best Domestic Law 



09/19/2003;


(e)
Advanced Cross-Examination



05/15/2004;


(f)
Revised Lawyers Oath




09/10/2004;


(g)
Hot Tips from the Coolest Domestic Lawyers

09/24/2004;


(h)
Mental Illness and Substance Abuse in Family Law
12/24/2004;


(i)
Ethical Considerations in Discovery


04/30/2005;


(j)
Probate Court Overview




09/30/2005;


(k)
Gain the Edge! Negotiation Strategies


11/04/2005;


(l)
Changing Dynamics of Estate Planning


11/09/2005;


(m)
Ethics 2000: What You Should Know About Rules
12/18/2005;


(n)
Sidebar SC: Family Law Update 2005


12/19/2005;


(o)
Speaking to Win: The Art of Effective Speaking
04/28/2006;


(p)
Investment Strategies: A Financial Product Primer
09/22/2006;


(q)
Substance Abuse (Ethics: Mental Depression)

06/02/2007;


(r)
Family Court Mediation




07/19/2007.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.  I co-teach Broadcast Law, a graduate level class at Bob Jones University.  This is my third time teaching the course. 

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina – November 18, 1997;


North Carolina – September 30, 1997;


District of South Carolina – October 16, 2000;


Western District of North Carolina – February 20, 2004;


United States Tax Court – January 11, 2000.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
Culp, Elliott, and Carpenter, P.L.L.C. 1997 – 1999.  I practiced primarily tax and corporate law;


(b)
Reach and Associates, P.A. 1999 – 2000.  The firm specialized in business law with a primary emphasis in non-profit law.  For the last six months at Reach and Associates, I worked exclusively with ScanSource in preparing for a complex litigation case;


(c)
Love, Thornton, Arnold & Thomason, P.A.  2000 – 2001.  At Love Thornton, I primarily practiced medical malpractice defense.  At the end of 2001, I was asked to join a group from Love Thornton who started their own firm;


(d)
Roe, Cassidy, Coates & Price, P.A. 2002.  I continued practicing medical malpractice defense until I left to start my own practice;


(e)
Chace Campbell, P.A. 2002 – present.  Over the past five years, I have specialized primarily in family law, probate litigation, and business litigation (particularly partnership disputes), three areas of the law that are first cousins to each other.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.



My practice consists primarily of family law.  Within family law, I regularly have divorce cases, including equitable division of property.  I have both simple asset cases and complex asset cases.  I also regularly serve both as counsel and as guardian ad litem in custody and visitation cases.  I have only had two juvenile justice actions.  I am regularly involved in adoption cases as counsel or as guardian ad litem; in adoption cases, I handle both private adoptions and DSS adoptions.  Regarding abuse and neglect cases, I regularly act as defense counsel or as guardian ad litem.  In addition, I volunteer as guardian ad litem through the Guardian ad Litem program, and I substitute for the attorney for the Guardian ad Litem program when the regular attorney has a conflict.  

15.
What is your rating in Martindale-Hubbell?  BV, which I understand was the highest rating I could receive at the time it was conferred based upon the number of years I have been admitted to practice law.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: 
none;


(b)
state: 

appeared before the court 832 times in the last five years.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil: 

33%;


(b)
criminal: 
3%;


(c)
domestic: 
64%.
18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:


(b)
non-jury: 
I only did bench trials during the past five years.  Almost always I was sole counsel.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
DSS v. Dale Ferguson.  This case lasted two and a half years before the merits trial was finally concluded.  The case concerned the allegation of sexual abuse.  It was significant because it demonstrated the awesome power of the state in a family’s life particularly when the state’s case was frivolous.  The younger children were ordered to be returned to my client;


(b)
Fred and Myra Wood v. Jesse and Dorlee Wood.  This case involved a mother who attempted to smother her child. This was a highly contested case.  Custody was awarded to my clients, the grandparents. They eventually adopted the child;


(c)
In the Estate of Claude Whitner Landreth: Janice Landreth v. Whit Landreth.  This was a complicated probate case involving the question of ownership of 512 cars located on the decedent’s property.  This was a significant case in managing facts and exhibits while attempting to distill the evidence down to a manageable amount.  It was also a study in human psychology of why litigants fight so fiercely, which often is more than just the money;


(d)
In re Christy Leigh McCall.  This case, I represented another attorney who was accused of malpractice in the context of a trust litigation.  The case was interesting from the standpoint of why the trust documents were drafted as they were.  Managing more than 1,000 pages of exhibits was a challenge that proved to be a great learning experience. The most significant part of the case for me was learning how the process of litigation can affect a client and being a part in helping that client overcome adversity;


(e)
Peggy Nelson v. Saint-Gobain.  This was one of the first cases I took on after starting my own practice. This was a wrongful death case involving a widow whose husband was killed at his work when a machine he was working on exploded.  After months of legal skirmishes, the case was settled.  My client was not concerned with the money but with taking care of her family with the passing of her husband. This was a satisfying case and a lesson in fairness and justice. 
20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
DSS v. Bruce Miller, July 18, 2005 (SC Ct App);


(b)
Woodall v. Williamson, March 14, 2005 (SC Ct App);


(c)
DSS v. Ferguson, January 26, 2006 (SC Ct App);


(d)
Sloan v. SCDOT, June 19, 2003 (SC Ct App).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.  I have not handled any criminal appeals

22.
Have you ever held judicial office?  I have never held judicial office.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable.

24.
Have you ever held public office other than judicial office?  
I have never held public office.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  Other than the management of my practice, no.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I am not aware of any financial or business relationships that would result in a possible conflict of interest.  If a potential conflict of interest were to arise, I would recuse myself.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  While in law school, my wife and I were sued for permitting our dog to have puppies.  The pet rescue shelter from which we had purchased the dog claimed that we had violated the purchase agreement by breeding our purebred cocker spaniel.  We disagreed since the pet rescue worker had written “Non-applicable” next to the portion of the purchase agreement relating to spaying and neutering because the dog was a purebred. The matter was settled prior to trial.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.


I have not asked any friends or colleagues to contact members of the General Assembly on my behalf.  I have asked people not to when they have offered to call legislators that they know.  I understand that one of my employees mentioned to a friend of his who is a legislator that I was considering running for judge, not to seek support but in conversation that I may be closing up my practice if I were elected.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?


Last year, I had a probate court hearing with Rep. Fletcher Smith. He asked me if I was ever interested in running for judge sometime in the future.  I followed up with him a few weeks later asking him general questions about the election process.
46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Greenville Bar Association;


(b)
South Carolina Bar;


(c)
North Carolina Bar.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Greenville County Friends of the Library Board, Vice-President;


(b)
Community Bible Church, Easley, South Carolina.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

49.
References:


(a)
William G. Mayer;


(b)
Jessica Salvini;


(c)
Robert Clark;


(d)
David B. Greene;


(e)
Robyn Taylor (banker).

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/Chace D. Campbell

Date: 3/8/08


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry is primarily focused on nine evaluative criteria which have included a survey of the bench and bar, thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared and a check for economic conflicts of interest.


There are no affidavits filed in opposition to your candidacy.  There is no one here to testify.


Do you have a brief opening statement that you would like to make?


MR. CAMPBELL:  I know that it's late in the day, so I was going to say brevity is probably best. So it's an honor to be here.


REP. DELLENEY:  Do you want to introduce anyone you brought with you?


MR. CAMPBELL:  I'd like to introduce my wife, Heidi Campbell.  And just since I'm proud of her, she successfully defended yesterday for her thesis, so she decided to take a little bit of time to come down here.


MRS. CAMPBELL:  To support my husband.


REP. DELLENEY:  If you would, answer any questions our able counsel, Ms. Wells, might have for you.


MS. WELLS:  Mr. Chairman and members of the commission, I have a few procedural matters to take care of.


Mr. Campbell provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.


I have no concerns with the statement.  And with the commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask the statement be entered into the public record at this time.


REP. DELLENEY:  It will be done at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Family Court

(New Candidate)

Full Name:



Chace Campbell

Business Address: 


1225 S. Church Street, Greenville, S.C. 29605






P.O. Box 9313, Greenville, South Carolina 29604

Business Telephone: 

(864) 268-8244

1.
Why do you want to serve as a Family Court Judge?

I do not seek this office for the power or prestige that comes with being on the bench. I desire to be a family court judge to see justice done. In 10 years of private practice, I have had many complex cases referred to me and have been sought out to consult on other cases in which the law was not clear or there was no precedence that had been set. Those cases, as well as advocating for those who have no voice, have challenged me to become a scholar of the law. Over the past five years I have been in court three to four days a week representing my clients and advocating for justice. I have experience working with almost every aspect of family law including mediating family law cases. My knowledge of the law, my experience in family court, and most importantly my passion for justice and the law are all reasons why I seek to become a family court judge.

2.
Do you plan to serve your full term if elected?   Yes.

3.
Do you have any plans to return to private practice one day?

At this time I have no intentions to return to private practice, but I would have to evaluate whether or not to return to private practice when I left the bench.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?   Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Generally ex parte communications concerning a case are improper.  There are certain exceptions to the general rule, however.  The law provides that in the event of an emergency, particularly in an emergency concerning a child, a party may petition ex parte the Court.  This necessarily requires ex parte communication, which is documented.  The ex parte petition also requires the Court to take the least invasive action possible under the circumstances until all necessary parties can come before the Court.  

In addition, sometimes it is necessary for the parties to request that the Court act expeditiously on a matter.  The parties may agree that one party contacts the Court on behalf of all the parties.  Technically this is an ex parte communication, but in reality it is permissive communication.

Finally, sometimes it is necessary for one attorney to seek guidance from the Court on an ethical or potential ethical matter.  It is best if the seeking attorney approaches a judge who is not directly involved in the case for the guidance.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

Recusal is the necessary mechanism for the Court to keep actual bias or any perceived bias from occurring.  For that reason is it wise for a judge to recuse himself or herself when former law partners appear before the Court.  The relationship of former law partners is somewhat akin to a former spouse.  There is often a deep relationship that exists.  This is less true with former associates: many times a former associate had little contact with a particular partner because the associate was primarily working with another partner.  The issue of associates would have to be a case by case decision.

Regarding lawyer-legislators appearing before a judge, given our system of electing judges, it would be impossible for a lawyer-legislator to practice in court if recusal was necessary. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

Perception is reality.  Our legal system works because parties trust that an impartial judge is making a just decision based on what is right and not because of a bias.  If we do not preserve that faith in impartiality, our legal system will necessarily fail.  If an appearance of bias is not really a bias, then the parties may consent to waiving any appearance of conflict.  On the other hand, if a party believes that a judge might be biased, the judge must give great weight to a request for recusal while recognizing that some parties may request a recusal in order to judge shop.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


It is simply best not to hear a matter involving a spouse or a close relative unless it is merely an administrative matter such as an uncontested adoption or performing a marriage and everyone is in agreement for the judge to hear the matter, but even these types of actions should be rare.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

In order to avoid the appearance of influence, I would not accept a gift from persons other than family members and close friends, people that I would already need to recuse myself from hearing.  In social situations, it is common to receive a gift for speaking or for attending a function.  As long as the gift was de minimis and was commonly given, such as an honorarium, it is acceptable.  There is a fine line between avoiding the appearance of influence through gifts and being socially ungrateful for the gesture.

Regarding social hospitality, accepting invitations from parties that are likely to appear before me would be improper.  Social invitations such as a party or a function in which other people are generally invited would be fine.  Dinners with close friends and relatives, particularly those whom I could not hear their cases, are fine.  Cultivating close one-on-one friendships with attorneys who regularly appear before me should be avoided since it could call into question my impartiality.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

The first step would be to approach the person himself or herself.  Often what appears to be misconduct is not really misconduct when all the facts are known.  On the other hand, if misconduct has occurred, this gives the person a chance to correct the misconduct and to report the problem, if necessary. If the misconduct is not corrected or dealt with appropriately by the person, then the misconduct must be reported to the appropriate governing body.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be evaluated?   
No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?

Not at this time.  I am cautious about getting involved in business activities that may compete for my focus on my duties on the bench.  In any event, I would not be involved in any business activity that is likely to come before me in court.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

Most orders would be drafted by one of the attorneys as directed by the Court.  Prior to signing, I would compare the proposed draft against my notes to ensure all the necessary points were accurately addressed.  In rare sensitive cases, I would draft the order myself.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?

I am a firm believer in calendaring systems; all my deadlines go into my calendar, and I regularly look ahead and see what deadlines are approaching.

15.
If elected, what specific actions or steps would you take to ensure that the guidelines of the Guardian Ad Litem statutes are followed during the pendency of a case?

As with any other areas under the family court’s jurisdiction, I would apply the law as written.   The legislature has clearly stated what the role of the Guardian ad Litem is to be during a case.  The Guardian is not to dictate to the Court what the final decision should be unless specifically requested by the Court to do so.  The final decision rests with the Court, and I would follow that mandate to the best of my ability.

In addition, the legislature has set out certain requirements for the Guardians ad Litem.  These are intended to ensure that unqualified Guardians are not appointed by the Court.  In Greenville we have worked on a specific order to appoint Guardians which lays out what their duties are, what their authority is, what certifications they must file with the Court.  I would order that these items be specifically stated in the appointment order.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

A judge’s duty is to interpret the law and to apply the law to a particular situation. His or her duty is not to legislate from the bench or attempt to skirt the law that he or she disagrees with.  Therefore, a judge is duty bound to follow the law.  If a law is ill-advised or wrong, it is the duty of the legislature to change the law, not the courts.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities would you plan to undertake to further this improvement of the legal system?

I plan to continue teaching my broadcast law class.  In addition, I probably will write and speak at CLE’s.  I have been involved in judging the mock trial competitions we host in Greenville; I would continue to do that as it provides a good opportunity to encourage students to consider a career in law.

One of the best mechanisms that I have seen for improving our legal system is the bench-bar meetings we have in Greenville County.  A group of lawyers, judges, and the court staff meet every other month to address problems and to look for new ways to improve the day to day legal system.  This only works when judges are willing to take time to meet and analyze the problems that are presented, and I would continue to be a part of that.

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

I recognize that serving as a judge will be a sacrifice for my family; however, the law brings pressure and strain on my family whether I am a judge or an attorney.  The long hours particularly before a trial, the duty to keep confidences about cases, and the need to wrestle with tough issues in family law already cause pressure on the family.  In speaking with judges and former judges, I understand that I will be trading one set of pressures for another.  I recognized that a career in law would not be easy, but I chose it, and I chose a wife who wholeheartedly supports me in it.

19.
Would you give any special considerations to a pro se litigant in family court?

A pro se litigant should be afforded every courtesy that a represented litigant receives.  On the other hand a pro se litigant is held to the same standards as an attorney.  It is equally wrong to allow a pro se litigant to be steam rolled in court as it is to give the pro se litigant special treatment because he or she chose to appear without an attorney.  

I would strongly encourage a pro se litigant to seek legal counsel; just I would encourage an attorney not to represent himself or herself.  There is a certain objectivity about the case that gets lost when a party represents himself or herself.  However, if the pro se litigant desires to represent himself or herself, he or she has the constitutional right to do so.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?   No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?   No.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?   No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?   Yes.

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

Divorce and equitable distribution: Over the past five years I have spent approximately 1877 hours on divorce and equitable distribution cases.  This is approximately 34% of my family law practice and 22% of my overall practice.

Child custody:  Over the past five years I have spent approximately 1092 hours on child custody cases.  This is approximately 20% of my family law practice and 13% of my overall practice.

Adoption: Over the past five years I have spent approximately 142 hours on adoption cases. This is approximately 3% of my family law practice and 2% of my overall practice.

Abuse and neglect: Over the past five years I have spent approximately 2319 hours in abuse and neglect cases.  This is approximately 43% of my family court practice and 27% of my overall practice.

Juvenile cases: I have been involved in two juvenile cases. In order to learn more about juvenile cases, I would observe cases and talk with the solicitor’s office, the caseworkers in juvenile justice, and defense attorneys.  Additionally, I would study the statutes and caselaw on juvenile cases.  I would also seek advice from experienced judges about what options are available and what actions to take.  In due time, I will become experienced in these cases.

25.
What do you feel is the appropriate demeanor for a judge?

Judges are to represent the dignity of the office.  There is a certain decorum that a judge must exhibit. They should be punctual.  Litigants assemble at an appointed time, and it demeans the judicial system when the judge is habitually late.  This communicates to the parties that their time is not important. Judges should be prepared by having an organized docket. And they should convey to each person that appears before them that their case is as important as the next.

In addition judges should be in controlled of their emotions.  This does not mean that judges should not have emotions.  They are people too.  But a judge should never be perceived as out of control – particularly with anger.  When this happens, both attorneys and clients lose respect for the Court.

26.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

The character of a judge should not change depending on where he or she is, but a judge needs to be able to show emotion when he or she is off the bench.  A judge should still laugh at their child’s silly jokes, cry at a friend’s funeral, and cheer at good football game.

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


Anger should be a rare occurrence in court.  Sometimes it is appropriate to be angry with a member of the public or an attorney who has acted improperly. Yet anger does not mean yelling at an individual.  Anger can and must be controlled.

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?

$0.41 – The postage for the letter requesting the judicial application packet.

29.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?   Not applicable.

30.
Have you sought or received the pledge of any legislator prior to this date?   No.

31.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?   No.

32.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


I have not asked any third parties to contact members of the General Assembly on my behalf.  I have had individuals offer to call legislators on my behalf, and I have asked them to refrain from doing so until it is appropriate.  I understand that one of my employees mentioned to a friend of his who is a legislator that I was considering running for judge, not to seek support but in conversation that I may be closing up my practice if I were elected.

33.
Have you contacted any members of the Judicial Merit Selection Commission?


Last year, I had a probate court hearing with Rep. Fletcher Smith. He asked me if I was ever interested in running for judge sometime in the future.  I followed up with him a few weeks later asking him general questions about the election process.

34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?   Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Sworn to before me this 8th  day of March, 2008.

Notary Public for South Carolina

My commission expires:3/7/2011


MS. WELLS:  Also, members of the commission, included in your notebooks for your review is a copy of the candidate's personal experiences statement.


I also note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Mr. Campbell meets the statutory requirements for this position regarding age, residence and years of practice.


MS. WELLS:


Q.   Mr. Campbell, would you please state for the record the city and circuit in which you reside?


A.   I reside in Taylors, practice in Greenville, which is the Thirteenth Judicial Circuit.


Q.   Mr. Campbell, after practicing law for 11 years, could you tell the members of the commission why you want to serve as a family court judge?


A.   I have had the opportunity to work in almost every area of family court over my almost 11 years of practice.  And I believe that I would bring a good perspective, well-rounded perspective to the bench.


I've got a passion for family court law.  I got a passion for the law in general, and I believe that those would be really good assets to our bench. So it's for that reason that I am seeking this position.


Q.   Mr. Campbell, can you explain to the commission how you feel your legal and professional experience thus far will help you to be an effective family court judge?


A.   As I said, I've done almost every area of family court.  I've served as guardian ad litem.  I've done a lot of abuse and negligent work.  I've done some DJJ work, divorce work, adoptions, things along those lines.


I've studied the law.  I love the law.  It's a passion for me.  And so having the background of my experience, having the background of knowing the law and having a passion, I believe that those would qualify me to be family court judge.


Q.   You stated in your PDQ that about 64 percent of your current law practice as a solo practitioner is devoted to domestic matters.  You acknowledged also that you've handled very few juvenile cases.


Would you briefly explain to the commission the types of cases you've handled before the family court, such as your adoption, termination of parental rights and contested custody cases, and also include an explanation as to how you would gain knowledge in the area of juvenile cases if you were elected to serve as a family court judge.


A.   I'm going to see if I can get this in one shot.  Let me take the last part first.


In preparation for running for judge, I have begun to read as much as I can on DJJ cases, both case law and statutes, trying to make myself as familiar as possible.  I've also spent time just sitting in and watching cases as they're progressing through to get an understanding of the dynamics.  The law, if you look at it just on paper, doesn't give you a good enough idea of what really goes on in a courtroom, so I tried to get as much experience just watching things.


Regarding the other part of the question, what all I've done, abuse and neglect work, I have served both as guardian ad litem and I have served as defense counsel.  I have not served as DSS counsel, though I think sometimes DSS thinks I am serving as their counsel.  I do guardian ad litem work, as well. I act as counsel for the litigants.


In one day, which kind of summarizes all I've done, I was down in court about five hours just having hearings, and I moved from one counsel table to the next counsel table, back to the guardian ad litem table, up to the counsel table, back to the guardian ad litem table, up to the defense counsel table.


And the Judge said, with a wry grin, "Mr. Campbell, would you like to come up here and just take my robe and serve in every other capacity today?"


And I think that adequately summarizes, I've done basically everything in family court.


Q.   Are there any other areas you feel that you would need to additionally prepare for in order to serve on the family court, and if so, how would you feel about that additional preparation?


A.   Other than the DJJ area, I've done pretty much everything else.  So I don't think that I need to bone-up on anything else.


Q.   Although you address it in your sworn affidavit, would you please tell the members of the commission what you think is the appropriate demeanor for a judge?


A.   It is a fine line between being -- just applying the law and being very reserved and understanding that this is a tumultuous day in those people's lives.  Even in the best of circumstances, when you're doing an adoption, life is going to change. And there is a real human side that needs to be portrayed by a judge.  We understand that this is tumultuous for giving your day in court, you need to say what you need to say and to give them the respect that their lives need for that day.


So it is a fine balance between applying what can be the cold, harsh hand of the law and understanding and doing it in such a way that they understand that it's with dignity that you're having to take their child away or award custody to the other side or whatever happens to be the case in front of you.


Q.   Mr. Campbell, the South Carolina Bar Committee on Judicial Qualifications in its April 2008 report found you qualified to serve as a family court judge.  Additionally, the commission has received no complaints against you; however, out of the seven bench and bar surveys that were received, four did contain negative comments.  These comments mentioned concern your youth, your immaturity, overestimation of legal knowledge and inability to be impartial due to your personal religious convictions.


What response would you offer to the commission about these negative bench and bar surveys?


A.   I'll try to remember all those and answer them one at a time.  We'll start off with the last one. I take -- I would take the oath very seriously. Whenever I take an oath, I take it very seriously.  And the oath is -- as a judge is to apply the law.  The law of the state of South Carolina as it is written, as it has been passed by the legislature.  It is not my job as a judge to change the law, it is the legislator's job to change the law.  And quite frankly, the people feel as the law -- the general populous feels as if the law needs to be changed, it's for them to bring it to the legislature's attention.


Therefore, I would apply the law as it is written to the best of my ability.  If we were to have people just substituting -- if we were to have judges substituting their own moral code instead of the law, we would basically have anarchy in our court system.


Regarding the allegation that I am too youthful, I would say that I'd bring a passion that only youth can bring.  I bring a fresh perspective.  We have age-old problems that a lot of times need a little bit of new perspective.


I will give you an example of this.  I have a case that the mother lives a thousand miles away.  And the custodial family lives here in South Carolina.  We were trying to figure out how we were going to maintain contact with this child while it was going on, an extended visit with the mother.


And after we put our heads together, I came up with the idea of computer interactive messaging where we could pull up the child live on a computer and we could talk to the child.  How are visits going, things like that.  And we can read body language that you would never get on a telephone call.


Skype is a wonderful tool but it's not something that has ever been thought of, to the best of my knowledge.  And so things like that that I think I can bring with my youthfulness.


Q.   Thank you.


I also have a couple of housekeeping matters. Have you sought or received the pledge of any legislator prior to this date?


A.   No.


Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?


A.   No.


Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?


A.   No.


Q.   Have you contacted any members of the commission?


A.   No.


Q.   Do you understand that you're prohibited from seeking a pledge or commitment until 48 hours after the formal release of the commission's report?


A.   I do.


Q.   Have you reviewed the commission's guidelines on pledging?


A.   Yes, I have.


Q.   As a followup, are you aware that the penalty for violating the pledging rules are that a violation is considered a misdemeanor and upon conviction, the violator must be fined not more than $1,000 or imprisoned not more than 90 days?


A.   I'm aware of that.


MS. WELLS:  I would note for the record that the Upstate Citizens Committee reported that Mr. Campbell met the constitutional qualifications for family court judgeship, appeared to be ethically fit, possess the necessary professional and academic abilities, had no negative character traits, enjoyed a favorable reputation in the community and amongst his legal peers, appeared to be in good physical and mental health, possess the necessary experience in family court practice, and has a satisfactory judicial temperament.


Mr. Chairman, without objection, I would ask that the Upstate Citizens Committee Report be entered into the record.


REP. DELLENEY:  It will be done at this point in the transcript.


MS. WELLS:  I would also note for the record that any concerns raised during the investigation regarding Mr. Campbell were incorporated into the questioning of Mr. Campbell today.  And I have no further questions.


REP. DELLENEY:  Thank you, ma'am.


Does any member of the commission have any questions of Mr. Campbell?


Senator Ford.


SEN. FORD:


Q.   One quick question, I hope.


Explain the complaint against you with your religion and the law.


A.   I'm sorry?


Q.   Explain to me -- I mean to the committee why someone would make a complaint about your religion versus the law.


REP. F. SMITH:  Well, first of all, that's unconstitutional if the question is religion.  I understand they did that, but I think it's unconstitutional.


REP. DELLENEY:  I don't know how he could answer that.


REP. F. SMITH:  That's an unfair question.  A person should be --


SEN. FORD:  Okay.  Clarify this complaint. What about that?


REP. F. SMITH:  If he knows.


SEN. FORD:  Why would it be on here if he can't answer it?  Why did you all put it on here in the first place?


REP. DELLENEY:  He has no way of knowing why that person filed such a --


SEN. FORD:  When you all questioned him in private did this --


REP. DELLENEY:  They're anonymous bar surveys.


MS. WELLS:  Someone complained that they thought he might have -- it was just intolerance.


SEN. FORD:  Did you question him on this in private?


MS. WELLS:  Yes, I did.


REP. F. SMITH:  Let me tell you, I know him and he's not religiously intolerant.  If you ask people personally who have ever come in contact with him, is he religiously intolerant?  No, he's not.  He's a religiously tolerant person.


SEN. FORD:  Why did you put this on here?


MS. WELLS:  Because I have to bring to the attention of the commission any negative bench and bar surveys.


SEN. FORD:  Mr. Chairman, can we suggest in if future they don't put this on there?  Because if it's on there, I mean, I've got to find out what's going on with this.


REP. DELLENEY:  Well, you may ask him any question you want to ask him along that line.


SEN. FORD:  Well, I wasn't asking the question unless it was on here, and now I can't get an answer because --


REP. F. SMITH:  Well, it's anonymous.


REP. DELLENEY:  If he would like to try to answer.


MR. CAMPBELL:  Let me see if I can do this for you, Senator.


I don't know why someone put that down.  I don't know of a case where anyone has ever felt that I was.  No one has ever stated that they felt I was.  It was actually befuddling to me that someone would actually say that.


I am a person who attends church.  That is Christian Church -- Community Church down in Taylors that's well known.  I graduated from Bob Jones University.  That's well known.  But short of that, I don't know of anyone who has ever had an issue with that or any time that it has come up in a case where someone has said you're religiously intolerant.


SEN. FORD:  Can you all follow through with my suggestion that it won't be on here because a lot of flags are up because of this?  Can we do that?


REP. DELLENEY:  We can discuss that in our executive session.


SEN. FORD:  That's it.  No further questions.


REP. DELLENEY:  Yes, sir.  Senator Knotts. BY SEN. KNOTTS:


Q.   This lawsuit by Mr. Jackson that was filed against you, a suit against you was brought by Ronald Jackson.


MS. WELLS:  I think you might be looking at somebody else.  This is Mr. Campbell.  That was incorrect. BY SEN. KNOTTS:


Q.   Are you familiar with a lawsuit by Mr. Jackson against you?


A.   No.  The only lawsuit I know of is when my daughter had puppies and someone felt as if I should not have had a dog who had puppies.


Q.   Somebody actually thought that you should not have puppies?


A.   Yes.  I could see because someone thought I was overpopulating the world with puppies.


MS. SHULER:  I apologize as to how that got on there.


SEN. KNOTTS:  Well, you all realize I do read.  But I was going to question that, but ...


MR. CAMPBELL:  I think you lost on that one.


SEN. KNOTTS:  I won on that one, I just didn't -- I recognized the same thing in two different candidates.


SEN. KNOTTS:


Q.   But let me ask you this, what would you consider your workweek to be if you was elected a judge?  How would you determine your workweek or see your workweek?


A.   As I see it, the courthouse opens at 8:30. Docket traditionally is set for 9:00, which I think is good because people need about 30 minutes to negotiate out the last of it.  I believe that a judge should start their court right at 9:00 and wrap up with it 4:30, 5:00, enough time to get the litigants and the full courtroom cleared.  And then I would start reading opinions or orders, start signing, things like that.


If you're asking if I'm a workhorse, the answer is yes.  My wife can attest to that.


Q.   That's what I'm asking.


A.   Yes, I am.


Q.   Would it be Monday through Friday or Monday through Thursday?


A.   Monday through Friday.  Now, Greenville traditionally will shut down at 12:30 on Friday on its docket to allow the judges a chance to start signing all the orders or else we'd be just backlogged.


Q.   That don't mean for you to go home, that just means you start signing orders?


A.   That means you start signing orders.


Q.   Okay.  The other thing is --


A.   If I could add something.  That would not include the amount of time that I would spend researching and just reading up the law, which would be that evening.


Q.   I just want to make sure that you're not one of these people that's going to get on the bench to sort of retire.  You look too young to retire.


A.   It is so much against my character to do that.  Right now, if you're asking what my workweek is, it starts at 7:00 and it ends at 7:00.


Q.   Okay.  How about guardian ad litems, how do you see those as a lawyer versus a private citizen?


A.   If you -- I'm going to ask a question with a question, if you don't mind.  Are you asking should we have private citizens being guardian ad litems, or are you asking what role should they play as a lawyer or as a nonlawyer?


Q.   How do you foresee the difference between a lawyer guardian ad litem versus a private citizen guardian ad litem as far as results you've seen in private practice?  Would you have a problem with the private versus lawyer?


A.   The private -- the nonlawyer guardian ad litems that I have seen seem to be most effective in the abuse and negligent cases.  It's not -- those type of cases are just what is in the best interest of the child on a very narrow issue.  And usually there's not a lot of legal training that needs to be involved.


In the private docket, it is a real advantage to have an attorney guardian ad litem because there are so many issues that they need to sort through, and to some degree it's good to have a perspective.  For instance, in a change-of-circumstances case where one party wants to suddenly change custody over the other, the lawyer should be -- excuse me, the guardian ad litem needs to be able to say, all right, what is the standard in this type of case so I can narrow down what issue I need to look at, as opposed to a nonlawyer who wouldn't understand.


The standard is in that case, is there a substantial change of circumstances?  If they look purely at what is in the best interest of the child, you can open up mayhem.  And the guardian ad litem report will be putting in a bunch extraneous information in the report that would not even be germane to that case.  So it's a real advantage.


There's a second reason that it's a good --


Q.   Are you saying that the court should not look at the best interest of the child?


A.   The court should look at the best interest of the child, but they also need to look at what is the legal standard in the case as it is at that time.


If you're having a straight-up custody battle and it's the first time, then the question is what is in the best interest of the child?  If you're looking at a change of custody, then you're looking at is there a substantial change of circumstances, and if you pass that threshold, then you go to the question of what is in the best interest of the child.


Now, the court is always free to look at do we need to modify the arrangement, but you don't just modify custody.  Because the law is written that you look at is there a substantial change of circumstances first, and then you look at what is in the best interest of the child.


Q.   I was reading in here where you have a lot of passion and compassion for people who are going through divorce, and you feel real good about it when you get them back together instead of letting them go ahead through with the divorce.


How about --


A.   I work myself out of a job sometimes.


Q.   You work yourself out of a job.


How about the situation where there's a juvenile that's been a constant problem or committed a hideous crime in the community, murder, would you have a problem binding that child upward for adult prosecution?


A.   One of the cases I was involved in on a DJJ case, I even pulled in, because I was a guardian ad litem for that child, and it was my duty at that point to say, Your Honor, in the best interest of the child, this child needs to go to R&E.  He really needs -- we're going to be having this person in the legal system one way or the other.  He's either going to be here or down the road.  He's going to be standing in front of the general sessions -- general sessions judge.  He had been charged with something else.  Let's head this one off at the pass.  This one needs to do time.


And the child looked at me and said, "How in the world can you do that to me?"


And I said, "You need it."


Q.   So you had no problem trying to get the best interest of the child in situations like that and the best -- comparing it with the best interest of the community?


A.   Absolutely.  Sometimes the best interest of the child is to get a swift, just punishment.


SEN. KNOTTS:  Okay.  Thank you.


REP. DELLENEY:  Any further questions?


Okay.  Thank you, Mr. Campbell.  We appreciate you being here today.  And this concludes this portion of the screening process.  And, of course, until the report is written, we can reconvene a public hearing and bring you back and ask any questions.  We don't usually do that, but we have done that on occasion.


I'll remind you of the 48-hour rule.  And if anybody seeks to advocate for you, I would like for you to remind them of the 48-hour rule.  With that, we thank you for you willingness to serve, and we hope you all have a safe trip back home.


MR. CAMPBELL:  Thank you very much.


MRS. CAMPBELL:  Thank you.


REP. DELLENEY:  Mr. Fletcher Smith moves we go into executive session.


(The Members went into Executive Session at 6:21 p.m.)


           * * * * * * *


(The Members came out of Executive Session at 6:36 p.m.)


REP. DELLENEY:  The veil is now lifted.


All right.  Is there anybody that doesn't think that all seven candidates are qualified?


They're all qualified?  Qualified and nominated.


The first will be Chace D. Campbell.  Anyone think that he ought to be qualified and nominated, raise your hand.


Okay.  Next is W. Wallace Culp, III.  Anybody who thinks he ought to be qualified and nominated, raise your hand.


All right.  Catherine E. Fairey.  All in favor of finding her qualified and nominated, raise your hand.


MS. SHULER:  Four.


REP. DELLENEY:  Alex Kinlaw, Jr.  All in --


MS. SHULER:  One, two, three, four, five, six.  Are you voting a proxy?


MR. SELLERS:  Voting two.


MS. SHULER:  Seven, eight.


SEN. FORD:  Ms. Fairey, how many did she have?


REP. D. SMITH:  She had four.


REP. F. SMITH:  We're going to come back around.


REP. DELLENEY:  All in favor of W. Marsh Robertson as nominated and qualified, raise your hand.


MS. SHULER:  One, two, three, four, five. Did you vote?


MS. MCLESTER:  Yes.


REP. DELLENEY:  Let's vote again.  Everybody that's for Robertson raise your hand.


MS. SHULER:  One, two, three, four, five, six.


MS. MCLESTER:  Right.


REP. DELLENEY:  Everybody for Michael Don Stokes being nominated raise your hand.


All right.  All for Letitia Verdin raise your hand.


MS. SHULER:  One, two, three, four, five, six.  Are you voting another one?  Seven.


MR. SELLERS:  I'm voting two.


MS. SHULER:  Seven, eight.  Okay.


So we have Letitia, Kinlaw and Robertson. Eight Kinlaw, six Marsh and eight Letitia.


(The hearing concluded at 6:38 p.m.)
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