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CHAIRMAN DELLENEY:  We will call the Judicial Merit Selection Commission to order.  The Judicial Merit Selection Commission is called pursuant to Chapter 19 of Title 2 of the South Carolina Code of Laws requiring the review of candidates for judicial office.  The focus of the Commission is not to choose between candidates but, rather, to declare whether or not a candidate or candidates who offer for the positions on the bench are, in our judgment, qualified to fill those positions.  

The inquiry we undertake is a thorough one that is centered around the Commission's nine evaluative criteria and it involves a complete personal and professional background check on every candidate.  These public hearings are convened for the purpose of screening candidates for the following positions:  Two vacancies on the Court of Appeals, four vacancies on the Circuit Court, 25 vacancies on the Family Court, one vacancy on the Administrative Law Court, five vacancies on the Equity Court, and two retired Court of Appeals judges, four retired Family Court judges.  And with that, our counsel advises me that we need to go into Executive Session to handle some procedural matters.  And, at this time, I'll entertain a motion.  

COMMITTEE MEMBER 1:  So moved.

COMMITTEE MEMBER 2:  Second.

CHAIRMAN DELLENEY:  All right.  All in favor? All right.  We are now in Executive Session.

(9:47 a.m.) (EXECUTIVE SESSION BEGINS)

(10:27 a.m.) (EXECUTIVE SESSION ENDS)

CHAIRMAN DELLENEY:  Okay.  We're back in open session.  To start with, is Ms. Paula Owens here?  

MS. OWENS:  I am.

CHAIRMAN DELLENEY:  Ms. Owens, I want to thank you for the questions that you have submitted.  We've incorporated your concerns in questions that we're going to ask.  And in addition to that, we send a questionnaire out to the candidates prior to the public screening and we're going to use some of those questions in the questionnaire in the future, okay?

MS. OWENS:  Great.

CHAIRMAN DELLENEY:  So thank you, very much, for your participation.

MS. OWENS:  No.  Thank you.

CHAIRMAN DELLENEY:  All right.  The first judge we have is the Honorable Timothy L. Brown. Judge Brown, we're glad to have you with us here this morning.  

JUDGE BROWN:  Well, thank you for having me.  It's a pleasure to be here.

CHAIRMAN DELLENEY:  Judge Brown seeks a position on the Court of Appeals, Seat number 4.  If you would, Judge Brown, raise your hand at this time and be sworn.  Do you solemnly swear to tell the truth, the whole and nothing but the truth, so help you God?

JUDGE BROWN:  I do.

CHAIRMAN DELLENEY:  Thank you, sir.  Have you had an opportunity to review your personal data questionnaire?

JUDGE BROWN:  I, of course, reviewed it when I sent it in, yes, sir.

CHAIRMAN DELLENEY:  All right.  Do you have any objection to our including that questionnaire as part of the record of your sworn testimony?

JUDGE BROWN:  No, sir.

CHAIRMAN DELLLENEY:  It'll be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Court of Appeals, Seat 4


NAME:


Timothy L. Brown


BUSINESS ADDRESS:
Post Office Box 757






Greenville, SC  29602-0757


TELEPHONE NUMBER:
(office): (864) 467-5851

2.
Date of Birth:

1946


Place of Birth:

Charleston, SC

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status: Married on 08/31/1968 to Sharon J. Brown. Never divorced.


Two children.

6.
Have you served in the military?  Yes, USMC Sgt.; 2173965; Honorable discharge.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of Georgia (one year) (1970-1971)


(Transferred to University of South Carolina)


University of South Carolina (1971-1973)


B.A. in Government


University of South Carolina  (1973-1976)


School of Law


Juris Doctorate
8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.  SC 1976.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.
 Law School Senator 1976-1976.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


01/26/2001 

Family Law Section;


05/03/2001  
2001 Family Court Judges Conference;


08/23/2001

Judicial Conference;


12/04/2001

Tips from the Bench;


12/07/2001 

Family Court Bench/Bar;


01/25/2002

Family Law Section;


05/01/2002

Family Court Judges Conference;


08/01/2002

SC Trial Lawyers Convention;


08/22/2002

Judicial Conference;


12/06/2002

Family Court Bench/Bar;


12/13/2002

Tips From the Bench III;


01/24/2003

Family Law Part II;


04/30/2003

Family Court Judges Conference;


08/07/2003

SC Trial Lawyers Conference;


08/21/2003

Judicial Conference;


12/05/2003

Family Court Bench/Bar Seminar;


12/12/2003

Tips From the Bench IV;


01/23/2004

Family Law Section;


04/28/2004

Family Court Judges Conference;


08/05/2004

SC Trial Lawyers Convention;


08/19/2004

Judicial Conference;


08/29/2004

Judicial Oath of Office;


12/03/2004

Family Court Bench/Bar Seminar;


03/18/2005

Children’s Issues in Family Court;


04/27/2005

Family Court Judges Conference;


08/03/2005

SC Trial Lawyers Convention;


12/02/2005

Family Court Bench/Bar;


12/09/2005

Tips From the Bench;


01/27/2006

Family Law Section;


04/26/2006

2006 Family Court Judges Conference;


07/10/2006

Orientation for New Family Court Judges;


08/04/2006

SC Trial Lawyers Convention;


08/23/2006

Annual Judicial Conference.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


Other courses have been taught; unable to locate material.


1998 Family Court Bench/Bar Update 11/6/1998 Topic Enforceability of Agreements between Spouses;


2000 Family Court Bench/Bar – 12/01/2000; Topic Abuse and Neglect Cases:  Out of Court Statements by Children;


2001 Tips From the Bench II – 12/14/2001; Topic - Divorce/Separation Proceedings


2002 Tips From the Bench III – 12/13/2002 – Topic - Custody and Termination of Parental Rights.


Children’s Law Office – oral lectures, various topics


Lectures during Guardian ad Litem training – law & procedure


Lectures for Charleston & Greenville County Bars and American Trial Lawyers Association

AMENDED 12.
List all published books and articles you have written and give citations and the dates of publication for each.


The Substantive Law of Custody - (printed & hyperlinked to 2,000 pages of data and sold by the South Carolina Bar and provided to all Family Court Judges in their notebook.  (2nd Ed. July, 2006)


The Law of Contempt published by the South Carolina Bar and provided to all the Circuit Court Judges and part of the Family Court Judges Bench Book. (August, 2006)


(Note:  The material covers many topics such as in personam jurisdiction, procedure rules, constitutional issues, all of which apply to all courts.


Editorial Opinion in National Judicial College “Case In Point” Winter/Spring 2002 Edition.  The Ukraine Free Enterprise Business and Law A Judge’s Perspective


Also the material relating to the courses set forth in item 11 above.


AMENDED: Also, you will find a copy of my paper on Terminating Parental Rights. Please add this to my answer no. 12 on the Personal Data Questionnaire. I’ve enclosed this because it references matter applicable to all courts.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All Courts in the State of South Carolina, 1976.


Also Federal District Court and Court of Appeals
14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1976 - Legal Services – I handled all types of trials and cases in Circuit and Family Court


1979 - Private Practice:  I worked part time for the Solicitor’s Office and for the Department of Social Services.  I handled what a general practitioner does; e.g., land boundary and title lawsuits, freedom of religion cases, tort cases, domestic matters and federal criminal defense and appeals.  The largest number of cases were domestic, the largest fee producing were tort cases, and the more interesting and fee producing were land and appellate cases.


1998 – Family Court Judge, Seat No. 6, 13th Judicial Circuit

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
15;


(b)
state:

85.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

35;


(b)
criminal:
15;


(c)
domestic:
50.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?  As opposed to could have gone?


(a)
jury:

15%;


(b)
non-jury:
85%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?
Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

(A)
In answering this question I have attempted to understand the meaning of ‘significance’ and to diversify the type of cases.  A case may have produced no money or precedent yet have been significant. For example, early in my legal career I raised the question of equal protection for indigent children in that case law asserted the Supreme Court reviewed the record for errors on children’s cases.  However, there existed no means for a poor child to obtain a transcript.  Therefore they could not get a review.  This issue was briefed and raised as part of or ancillary to the case of Thomas, Jr. v. Steven Ritchie Holm-Hanson.  This action arose out of a 1977 case.  The issues was made moot by the providing of the transcript by Mr. Thomas.  I argued the likelihood of repetition of this claim as a basis for continuing the appeal.  Legal Aid had filed a similar motion.  They used my brief.  My recollection is the court dismissed my case as moot yet made provisions to provide transcripts for indigent children under the Legal Aid case.  The name of which I do not know.  Hence I would cite Thomas v. Holm-Hanson filed in the South Carolina Supreme Court approximately November or December of 1978 or January of 1979.  (Constitutional issue) (I no longer have my brief).

(B)
Prior to the adoption of 19-1-180 of the South Carolina Code of Law and the SCREV (specifically 601) and Sec. 19-11-25 and given the absence of DNA evidence a child who was not shown to be competent or simply unable to testify could not testify about their sexual abuse.  Therefore the abuser could not be found guilty under the abuse and neglect statutes of South Carolina.  If this could not be established one could not remove the child.  In this fact setting I came up with a theory (which in essence paralleled the now existent 19-1-180).  The lower court adopted the theory.  An appeal to the South Carolina Supreme Court followed.  As a private attorney I represented DSS on the appeal.  Although the appellant prevailed in a well written decision by Judge Bell, a lady Senator I believe named Smith sent an aid with whom I met.  I am under the impression this case led to 19-1-180.  SCDSS v. Doe, 292 SC 11, 355 SE2d 543 (Ct. App. 1987).

(C)
An insurance contract existed with a named beneficiary.  The owner of the policy died.  The owner was under a temporary order to leave the insurance in place.  Under that status a different person (wife) was the beneficiary although the decedent had the day before sent in the change.  Peggy B. Williamson was the wife.  Judge Simmons sitting as a special circuit judge ruled in favor of my client Ms. Williamson.  An appeal followed.  This case involved many legal issues, e.g. summary  judgment, subject jurisdiction, Rule 60, scriveners errors, dead man’s statute, the key issue is a case of first impression per the lower court judge who recognized as South Carolina precedent allowing a prior beneficiary who was to remain so per a court order to take over a new beneficiary properly changed under insurance law, a contract and the terms of the policy.  I did not represent Ms. Williamson in the family court but handled this circuit court insurance case.  Ms. Williamson was granted summary judgment.  The appeal followed.  This is a case of first impression clarifying a parties ability to bind themselves in open court even as to insurance policy contracts.  Lane v. Williams.  307 SC 230, 414 SE2d 177 (1992).  ( I no longer have a copy of my brief).

(D)
In a circuit court case, Greenville County, I handled a freedom of religion case.  (Ledford v. South Carolina Highway Department,  92-CP-23-486). Freedom of religion is inherently important, so much so it is constitutionally protected.  After being ‘told’ the same case had been lost several times before, we prevailed.  After the trial began and my brief filed the Highway Department sought a thirty (30) day continuance to prepare further.  That was granted.  It thereafter conceded and no appeal followed.  (Copy of Order enclosed)

(E)
In another case of first impression a lady, who believing herself divorced remarried.  Although she was therefore not married to her 2nd husband and by law that marriage is void ab initio, I was able to get an ‘equitable division’ of the property.  An appeal followed and the lower court was affirmed.  (White v. White, 283 SC 348, 323 SE2d 521 (S. C. 1984) (Subject matter jurisdiction).  This is the first case to allow such relief.


I handled many other appeals.  It is difficult to discern the relative significance of each.  For example, I received a supersedeas of a lower court judge’s Order (J. Board) and ultimately got a Writ of Habeas Corpus picking up the child from Texas when the father who had been charged with the murder of the mother had taken the child.  Justice Ness cited a case which was to divest the lower court of jurisdiction when an appeal was made, since the lower court had attempted to alter the ex-parte order.  Thereafter the appellate rule to that effect was issued.  I tried the case which defined ‘skin’ as a bodily organ for abuse and neglect purposes.  I cleared titles in a series of contested trial to the property now known as “The Cliffs”.  I appealed the failure of a judge to terminate alimony when a woman was living with her lover and getting alimony.  This appeal for Dr. Fridy was possibly a consideration leading to the termination of alimony statute.  It is clear that each of them are significant to those involved; however one must choose.  I am available to provide further details upon request.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


Note:  I handled a good many other appeals including but not limited to the above matters.

(a)
Greenville County DSS v. Maxine Allen & Ralph M. Whitworth.


Unpublished Opinion No. 93-UP-130 (Copy enclosed) (Respondent)


The Solicitor’s office signed off on my brief.  Also, I did the oral


argument.  This case was important that it allowed the use of an expert


as to sexual abuse factors and the child’s videotaped testimony.  As a


Respondent’s brief it is framed by Appellant’s issues;  

(b)

DSS v. (Doe) Todd; 292 SC 11, 355 SE2d 543 (Ct. App. 1987)



(Respondent);


(c)
Knowles v. Knowles, 94 UP 255 (Ct. App. 1994) (Appellant);


(d)
Leppard v. Leppard (Respondent) Note:  The child died and appeal 
became moot.  The case was dismissed by agreement.  (Ct. App. 
Docket No. 95-845;


(e)
Fridy v. Fridy (Appellant) 95-UP-309 (Ct. App. 1995);


(f)
Frye v. Frye, 323 SC 72, 448 SE2d 586 (Ct. App. 1994) (Respondent);


(g)
Morris v. Morris, 335 SC 525, 517 SE2d 720 (Ct. App. 1999)


 
(Respondent).


Note:
I prepared the Brief, Mr. Bannister filed the Brief and did the oral argument because I was elected to the Family Court bench.


Note:  I’ve included two (2) extra briefs because of not completing the case where the child died or the one after I was elected.  I attempted to spread out the supplied material over time and where representing both Appellants and Respondents.  I have handled a number of other appeals if more are needed.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


In spite of being a part time federal public defender for a good number of years I have had no criminal appeals.  The appellate division did none for me except to follow up on one required ‘no merit’ type of appeal.  Neither have I been called back on any PCR hearings.  When I quit doing federal public defender work Federal Magistrate ‘Bucky’ Catoe sent me a nice letter telling me I was the only part time defender against whom he had received no complaints.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court. Yes  5-6-98 – 6-1-04; elected by Legislature of South Carolina.


The family court is statutorily created and has only statutorily granted jurisdiction.  This involves domestic/family matters, abuse & neglect and juvenile crime.  The same rules of evidence, civil procedure, constitutional due process and equal protection, criminal issues and rules of procedure apply to family court as well as to the circuit court.  The key distinction is the absence of a jury; the family court decides facts and applies the law.

AMENDED 23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions. No reported opinions; Only one (1) Appellate decision of which I am aware.


(a)
Olin Thomas v. Janel Thomas; Case No.:  98-DR-36-0388;


(b)
Gerald Lee Culler v. Elizabeth Joy Board, Bruce Evans Board and John and Jane Doe; Case No.:  99-DR-39-1235 & 99-DR-39-1264;

(c) Larry Lee Davis v. Lynne S. Venesky f/k/a Lynne S. Davis;  


Case No.:  98-DR-23-5491;

(d) Ian Morton v. Diane C. Morton; Case No.:  03-DR-23-1106;

(e) Joyce B. Borders v. Ford H. Borders; Case No.:  01-DR-23-2942;

(f) Thomas “Tony” Bagwell & Tammy Bagwell v. Tracy D. Bagwell, Steven Jefferson, Mary Bagwell; Case No.:  01-DR-23-4611;

(g) DSS v. Godfrey, et al.; Case No.: 2005-DR-23-3035;

(h) DSS v. Crystal Long, et al.; 2006-UP-271;

(i) Judith K. Byrd. v. Ernest X. Byrd; 2002-DR-23-1619.


*since only one case has been appealed, the orders I have submitted are not in my opinion “significant”; however, they are orders which in some instances contain interesting legal points and other instances contain matters which come before family court judges with great regularity.  As to the one appealed case it was affirmed in an Unpublished Opinion; 06-UP-271.


AMENDED:   In reference to question no. 23 on the Personal Data Questionnaire I included orders which I drafted (except for one (1)) which was done with detailed instructions from me.  I selected this type of order because most judges’ orders are done by attorneys and I fail to see how that would benefit any analysis.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  No

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? Prior to being elected I ran for family court one (1) time (1996) withdrawing and another time (1996/1997) losing by one (1) vote.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


I was an employee at the Charleston Naval Shipyard from 1965 until 1969.  Thereafter, I worked at the Westinghouse Coil Winding Mill at Athens Georgia on night shift, so I could take care of my son during the day while my wife attended college.  I sold life insurance while my wife attended college and while I attended college during the year I was at the University of Georgia.  I worked as a campus police security guard for varying amounts of hours with the University of South Carolina on night shift, more often than not full time and I worked washing trucks at U.P.S. late at night.  My campus security guard work was on night shift so I could go to my last year of undergraduate school and my three (3) years of law school.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  


No:  except as follows, to clarify, there may have been a tax lien filed by the federal government relating to the contributions made for employees during the time or subsequent to the time Daniel N. Ballard and I shared an office.  During that time, there were different secretaries and on occasions, we had the same secretary.  I made all contributions due from me, but subsequently learned that Mr. Ballard had not made or mailed in the contributions due from him.  The IRS basically concluded that since we had filed a partnership return I was obligated to pay for his employee.  I met with them, I gave them information relating to Mr. Ballard and was told they would be pursuing him; however, shortly thereafter I learned they either notified my bank of an intent to file or filed a lien.  The explanation of this from the IRS person was simply that I had the money in my account and the person who told me they would go after Mr. Ballard had simply been instructed to go ahead and file the lien where the money was.  This claim was immediately satisfied.  Presently, I have a judgment against Mr. Ballard for his failure to contribute as he was supposed to have to the office account other than the ‘lien’ which he repaid immediately.  There has never been any other type lien, except as set forth herein, placed against me, although there was one dispute involving the IRS over employee contributions about which they ultimately agreed they had made an error and in reference to which I do not believe they ever filed a lien; it was just their computer error.  When a person/agent finally got involved, instead of computer generated form letters, they corrected that error.

During 1997, I was to file a reconciliation report for withholding taxes paid in 1996.  All the taxes were timely paid and withheld.  Subsequent to that a reconciliation statement was to be sent in.  My accountant prepared the reconciliation form.  The person in my office responsible for sending that form in believed they sent the form in.  The State had no record of the form being sent in and presumably sent the letter requesting the same as they always do.  The person in charge of such matters in my office claimed they did not receive that notice letter.  Thereafter, a lien was filed and when notice of that was received by my office and not me personally, the person in charge of this immediately faxed a copy of the form to the State Tax office at which time they stated the lien would be marked satisfied.  I received a phone call from someone who saw the lien listed in the paper.  I simply could not believe there was any lien filed against me and the next day went to the Courthouse and found out there was such a lien.  I had no notice prior to that day of any failure to file any form or any such lien.  I immediately went to the State Tax office, notified them of how this error must have occurred.  They confirmed that all my money had been paid and they had received a faxed copy of the form reconciling the money previously paid but had no record of having received the reconciliation form prior to having the same faxed to them.  In any event, since the matter arose out of my reliance on another, and not because I had failed to pay my withholding tax, they agreed to expunge the same.

34.
Have you ever been sued, either personally or professionally?  If so, give details.  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.


Well prior to entering the race for the appellate seat I dictated a letter to an old friend I’ve known since grammar school who also happens to be an attorney.  It was in reference to running for the Court of Appeals.  My secretary often does work at home on her computer on project such as Continuing Education material I may have written.  She prepared the letter and since it was to an attorney it was inadvertently put on stationary.  The next day was one of those days we have a stack of form items from the clerk for us to sign.  I generally have my completed and matters to sign in one stack.  I signed the letter without catching the fact it was on stationary.  It is completely my responsibility.  Upon realizing it went out on stationary, even though my friend obviously knows I’m a judge, I sent a retraction and apology letter along with a corrected letter on my private stationary.  From this I believe it was not done ‘knowingly’.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


I have spent money for stamps, envelopes, paper and typing services.  The totals expected is approximately Two hundred dollars ($200.00) for typing, seventy-eight dollars ($78.00) for stamps and thirty dollars ($30.00) for stationary and envelopes.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  


No, in fact I have included in my discussion and communications a reminder of the prohibition.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?


No but see my note under Question No. 6 in the Addendum.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
SC Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Masons – no office held;


(b)
Shriners – no office held;


(c)
Rotary – no office held.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


When evaluating something I attempt to consider information generated when the present issue was not being considered by the actor.  For example, I look to see how the juvenile acted toward the police, teacher or classmates and review the relevant discipline records.


In my case I have a number of written articles which when reviewed may provide some insight.  I have received very high ratings from the Bar.  In fact, I believe the 2nd highest on good demeanor evaluations from the Bar when last done and at or close to the top in other categories.  I no longer have the evaluation.  


I wrote my aunts and uncles a general thank you letter over fifteen (15) years ago.  Eventually I paid to have that thank you letter to all the people of that generation published in Charleston, Columbia & Greenville in each cities’ respective main newspaper.  I am enclosing a copy of that letter.


To help a justice in the Ukraine I wrote an article for him to use.  He later published it without change under both names.  It is about the transition of a Communist Government.  I am enclosing a copy.


These are the types of things that will provide an honest insight into a candidate for any position.


I would very much like to sit down personally with each legislator.  That does not always seem to happen.  It is said one can know another by their work.  I submit mine for your consideration.


When first reported out in my first effort to become judge, the report used language something like exceeds all expectations for a judge.  I have always been very proud of that.

49.
References:


(a)
Charlotte Ramseur, Vice President



Bank of America 



Premier Banking



7 North Laurens Street



Greenville, SC  29601


(b)
Paul W. Nipper, III



President of Marketing and Sales



American Services, Inc.



1400 Rutherford Road



Greenville, SC  29609


(c)
Verne H. Cassaday, Architect



522 South Main Street



Greenville, SC  29601

(d) Robert I. Atkinson, Appraiser

Atkinson Appraisals

1207 East Washington Street

Greenville, SC  29601


(e)
Jon J. McKnight



30 West Tallulah Drive



Greenville, SC  29605

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ Timothy L. Brown

Date: 9/29/06

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the Appellate Court.  Our inquiry is focused primarily on nine evaluative criteria which have included a survey of the bench and bar, a thorough study of your application materials, verification of your compliance with State Ethics laws, a search of newspaper articles in which your name has appeared, a search of previous screenings and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy and there are not any witnesses here to testify.  Do you have a brief opening statement you'd like to make?

JUDGE BROWN:  Well, may I stand?

CHAIRMAN DELLENEY:  Yes.

JUDGE BROWN:  All right.  Thank you.  I appreciate the opportunity.  What y'all do is extremely important to our state and all of the people of our state, and I look forward to answering all of your questions and stand ready to do so.  Thank you.  

CHAIRMAN DELLENEY:  Answer any questions you might have of our able counsel.

MR. DENNIS:  Mr. Chairman and Members of the Commission, I have a few procedural matters I'm going to take care of with Judge Brown before we go into questioning.  Judge Brown provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no further concerns with the statement and, with the Commission's approval, I would ask that those questions be waived in this public hearing today.

CHAIRMAN DELLENEY:  It'll be waived and so noted in the transcript at this point.

MR. DENNIS:  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:  The same shall be entered at this time.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:
Timothy L. Brown

Address:
105 Meyers Drive



Greenville, SC  29605

Work Telephone:
864-467-5851

1.
Do you plan to serve your full term if elected?


Yes

2.
If elected, do you have any plans to return to private practice one day?

No

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?

Yes

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

None are allowed; In error with a pro se litigant or person who began talking to me and said something before one could stop that person; upon learning of the status of that person one would have to recuse oneself.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

If one cannot be fair, one must recuse oneself.  If a failure to recuse oneself will reasonably result in an appearance of impropriety one must recuse oneself.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

Yes, see above.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


Friends and families as allowed by Rules of Ethics

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


The question assumes misconduct; therefore one must turn in that 
party.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?


No

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?


No

11.
How would you prepare for cases that were before you?

While I have some uncertainty as to the appellate court’s internal workings, I would apply much of the same approach I’ve used in legal problem solving.

a)
Gather all relevant facts

b)
Discern the proper weight to be given each fact

c)
Ask:  Does the court have jurisdiction?  If so go forward.

d)
What is the nature of the case and issues presented?

e)
Have the issues been properly preserved?

f)
Determine the applicable standards of review

g)
Determine the statutory and case law applicable to each 


issue

h)
Then apply the properly weighted facts to the preserved issues under the applicable standard of review to draw a conclusion.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


None.  A judge must never be a legislator … the judge strictly construes and only applies the law.

Any other approach undermines the rule of law.  No one can predict consequences of conduct, if the applicable law depends upon which judge one happens to go before.  Predictability is a necessity to a well ordered society all the way from contract law to criminal law.  A judge must not usurp the authority vested in the elected representative to make law!  One can find references to my strict construction approach throughout my writings.  This is not a newly acquired philosophy.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


Teach; continuing education for judges, attorneys, guardian ad litems and the community in general.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?


No

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


I am the chairperson on the Bench Bar Committee of the Children’s Law Office.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

b)
The use and value of an agency’s interpretation of the Constitution:

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:


Although the language in subpart c) and a) of the question have the same overlap one must consider certain factors.  


The statutes produced by the legislature are presumed constitutional unless shown repugnant thereto and such construction rules should be applicable.


The primary goal is to determine the intent of the legislature.  Since the constitution is a document created (primarily) by the legislature, logically the contemporaneous minutes are of great value.  (Consider Joytime Distributors and Amusement Co., Inc. v. State, 338 SC 634, 528 SE2d 647 (1999)).


The courts are to give the words of the constitution their plain and ordinary meaning.  In doing so the court’s have considered the historical perspective in which such words were used.  However it is not viewed solely in light of the time of its adoption and it is not intended to obstruct the progress of the State but to be applied to the new conditions as they may arise.  (Consider: Johnson v. Collins Entertainment Co., Inc., 333 SC 96, 508 SE2d 575 (1998).  


I must therefore conclude a blend of c) and a) would be applicable depending upon the extent of such evidence.  In a given case one might be higher than the other in importance.


As to b),  Agencies are under the executive branch.  As such, ALJ’s are only allowed to apply law not rule on its constitutionality.  (See Video Gaming Consultants, Inc. v. South Carolina Department of Revenue) (2000).  By extrapolation therefore b) would be of lesser weight than a) or c).


Administrative Law Judge, as a member of the executive branch must apply law and cannot determine its constitutionality.  (Video Gaming Consultants v. South Carolina Department of Revenue, 342 SC 34, 535 SE2d 642 (2000).


Hence executive branch agency may be presumed to have less weight than legislative activities.


The cardinal rule is to determine the intent of the draftors of the constitution.  Therefore the minutes/documents, etc. of legislative activity would be of great importance.  Also, the past practical application is important.  It is presumed that all parts make sense and fit together.  Also, it is presumed the legislature knows of relevant court decisions relating to past language used.  (Consider Johnson v. Collins Entertainment Co., Inc., 333 SC 96, 508 SE2d 575 (1998).)

17.
Is the power of the South Carolina General Assembly plenary in nature 
unless otherwise limited by some specific Constitutional provision?


Yes

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


All grants flow from the state level.  We are a representative form of government (not a pure democracy).  Hence, as John Locke noted, the power to legislate is distinct from the power to delegate.  (Consider Joytime Distributors and Amusement Co., Inc. v. State, (1999)

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes

22.
Have you written any scholarly articles?


The Substantive Law of Custody 


(printed & hyperlinked to 2,000 pages of data and sold by the South Carolina Bar and provided to all Family Court Judges in their notebook.  (2nd Ed. July, 2006)


The Law of Contempt published by the South Carolina Bar and provided to all the Circuit Court Judges and part of the Family Court Judges Bench Book. (August, 2006)


(Note:  The material covers many topics such as in personam jurisdiction, procedure rules, constitutional issues, all of which apply to all courts.


Editorial Opinion in National Judicial College “Case In Point” Winter/Spring 2002 Edition.  The Ukraine Free Enterprise Business and Law A Judge’s Perspective


Also the material relating to the courses set forth in item 12 of the Personal Data Questionnaire.

23.
What do you feel is the appropriate demeanor for a judge?

Calm, attentive, judicial, legally knowledgeable, intellectual, caring, objective and fair.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


7 days/24 hours

25.
Would there be a role for sternness or anger in meetings with attorneys?


Powerful passions cloud clear thinking.  I do not believe anger is appropriate.  Sternness may certainly be necessary and appropriate at some but hopefully rare occasions.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


I have spent money for stamps, envelopes, paper and typing services.  The totals expected is approximately Two hundred dollars ($200.00) for typing, seventy-eight dollars ($78.00) for stamps and thirty dollars ($30.00) for stationary and envelopes


Note:  I am contacting the Ethics Committee as to Requirements and Forms.
27.
Have you sought or received the pledge of any legislator prior to this 
date?



No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


No
30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?


Well prior to entering the race for the appellate seat I dictated a letter to an old friend I’ve known since grammar school who also happens to be an attorney.  It was in reference to running for the Court of Appeals.  My secretary often does work at home on her computer on project such as Continuing Education material I may have written.  She prepared the letter and since it was to an attorney it was inadvertently put on stationary.  The next day was one of those days we have a stack of form items from the clerk for us to sign.  I generally have my completed and matters to sign in one stack.  I signed the letter without catching the fact it was on stationary.  It is completely my responsibility.  Upon realizing it went out on stationary, even though my friend obviously knows I’m a judge, I sent a retraction and apology letter along with a corrected letter on my private stationary.  From this I believe it was not done ’knowingly’.

31.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Timothy L. Brown
Sworn to before me this 29th day of September, 2006.

Notary Public for S.C.

My Commission Expires: July, 27, 2010

MR. DENNIS:  Also included in the notebooks for your review is a copy of the candidate's personal life experience statement.  And as one final procedural matter, I note for the record that based upon the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Brown meets the statutory requirements for this position regarding, age, residence, and years of practice.

Q.     Judge Brown, my first question, why do you now want to serve as an Appellate Court judge?

A.     I think the Court of Appeals is very important.  All Appellate Courts are important.  It's an opportunity for the Court to establish clearly the correct concepts of law.  And I say correct concepts of law because there are many levels of understanding.  You can start out with a lot of simplistic understanding.  For example, you might know what a brick is.  And a little more complex, you might be able to look at a wall and say, this is a wall full of bricks.  But a correct, conceptual understanding of law is to understand what -- all the things that could be built, the fact of, the concept.  And I think it's important that our cases that come from the Court of Appeals correctly state what the law is after it's determined what it should be from the intent of the legislature who writes the law.  The other aspect of that is that the law should be written, decisions should be written, so that they are not -- they don't sweep with too broad a broom.  To do that tends to lead to the unintended consequences, if you will.  A decision which is an overly broad results in a misunderstood precedent and people, therefore, apply it wrongly which leads to another round of appeals.  So I think Appellate Court decisions should be carefully crafted to correctly state the correct concept of law, and I would like to have an opportunity to do that.  

Q.     Thank you, Judge Brown.  Regarding your experience thus far, your professional and legal experience, would you mind explaining to the Commission how you feel it will help you be an effective Appellate Court judge?  

A.     Well, my legal experience is fairly broad.  I was in general practice, so I kind of did a little of everything, you might say.  I've done defense work, plaintiff's work, criminal defense, I've worked for the Solicitor, I've represented some State agencies, I've done land lawsuits, I've done appellate work.  So that's fairly broad.  And the breath of knowledge is important to grasp, I think, what is going on in a case.  Having handled a case helps to understand it.  The experience of life, at my age and having worked my way through school and served in the military and, gosh, having many jobs, helps to understand people.  And people, ultimately, are who we are here to serve.  They come to us with many perspectives and I think it's important to have a breadth of life experience and knowledge when you make decisions.  

Q.     Judge Brown, would you say that, given your broad legal experience, there is still maybe one substantive area of the law that you are a little weaker in?  And, if so, how would you compensate for that weakness?  

A.     Yes.  I think that the substantive law applicable to any body of law is vast.  You simply can look at the Code and realize how large it is.  So it's inherent that you're not going to have the intimate knowledge of all areas of law that you might otherwise have if you've actually practiced and done work and handled cases in that area.  When that occurs, it's essential that you know how to research and when you research, that you do it in a manner that leads you to understand the applicable concept so that you can apply it in a proper manner.  So what I would do is, if a case came up and I didn't have in-depth familiarity, I would take the time to do the research required.  And in your book, I'm not sure if it's in there or not, but one of the things I submitted was a CD, which is a second edition of the custody book for all the judges and the lawyers in the state.  Even though it's on custody, it covers due process, Constitutional procedure.  And the way in which I did that was to have an outline, and the CD would print that out.  And then it's 2,000 pages of high-point data so that you can research it in detail, you can learn the basic concepts.  And I think you should approach all legal problems in that manner so you can gasp its correctly, then apply it to the facts of the case to reach a conclusion.

Q.     Judge, with all of that said, I guess, the inherent question was, do you feel, though, there is one particular area that you're lacking in and would you mind identifying that for us?  

A.     Oh, I'm sorry.  I didn't get that part of the question.  Yes, probably.  I probably don't have the in-depth knowledge I would like to have about government law, for example, regulatory agencies, regulatory matters.  That's one of the areas in which I really didn't practice.  I didn't do administrative law work.  I don't know a lot about how things are regulated, such as gas and oil, electricity.  That would be a weak area and I would certainly study that area.  

Q.     And on the flip side of that coin, do you have a particular area that you feel you could bring a certain strength to, and do you perceive that strength as an asset to the Court of Appeals?  

A.     Well, of course, I know a lot about Family Law.  I think that's inherent, having been a Family Court for eight-and-a-half years.  But as a general practitioner, I tended to work hard on understanding the law of procedure and the law of evidence and things that really matter in a trial.  So I do have a strength in that.  Right now, I quit writing it because I'm in the middle of this, I've been working on publishing a book on objections, how to make objections, why to make objections.  It's come to my attention, as a judge more than as a lawyer, that, unfortunately, many members of our craft have sort of let their skills in how to object become rusty.  They just have not studied enough or preserved that knowledge to where, in a trial, they know how to properly object, how to    properly make a record and how to protect a record.  And I think that's one of the weak points.  And I believe one of our ethical duties is that we should help to enhance the quality of law.  That means to have the quality of lawyers.  

So I have written a number of articles, as I think you probably know from the material I've provided, to do that.  And this article I think would help because I think the better you make the lawyer, the better skill the lawyer has, the better they represent their clients, the greater probability that justice will be served.  Because in the adversarial system, which I think is the best system invented though not perfect, we sit to discern the truth as a fact finder or to apply the law, if we do that.  Judges do both in Family Court.  We cannot do that accurately if the advocate isn't skilled enough to present a proper case.  And that is to the detriment of justice.  So I felt that it's important to take a strength and convert that to a teaching tool.  And I happen to like to teach, so that made it easier for me.  And so a strength, I guess, would be the process of trials.  I did appellate work in a number of those cases and I became acutely aware, every lawyer should have to do some appeal because you become acutely aware of how to protect a record and the important things as opposed to a lot of things that are not important that we have to kind of sit and listen to that lawyers sometimes tend to present.  But that's the way it works.  

Q.     And, Judge Brown, you've touched briefly already on what your research methods might be as an Appellate Court judge.  Would you mind briefly explaining to the Commission how you would go about creating your written work product?

A.     I can't say that I'm familiar with how the Appellate Court works.  I've not really been a user of clerks.  I assume, due to the volume, that clerks are somewhat active in research.  I have tended to do all of my own research.  I had a very bad habit of preparing for cases to the extent that I did it all myself.  I just didn't believe in having someone else do it.  So I interviewed witnesses and researched law and read all the cases.  I think as an Appellate judge, I'm industrious by nature, good or bad.  I tend to get up early and I tend to work late.  So I would probably read all of the cases that I thought were applicable that they might cite, and then I might do independent research.  Because even though the Rules of Ethics require a lawyer to cite for the Appellate judge, or any judge, adverse rulings of which they're aware, the fact of the matter is, they're going to write their brief to prevail.  And I assume that to be true of both sides.  To see that justice would be done, I probably would do my own research, although I would use a brief as a starting point.  

Q.     And if you had to sum it up, what would you want your legacy as an Appeals Court judge to be?  

A.     Well, I don't know that I really would so much want or care about a legacy, but if I have to, if that's part of the process, I would like it to be said that I was intellectually honest.  I applied the law as it was written without grinding an ax for either side of any issue.  I think that legislative battles are fought, the political process is fought.  They write the law.  My job is not to write the law.  My job is to apply the law and in a Constitutional manner, of course.  And to apply it equally to all people, rich, poor, without regard for any other factors.  The law is written and my job is to apply it.  So if I have a legacy, I hope it will be that I've been intellectually honest and fair in my application.  I could ask for no more, I think.  

Q.     As a judge, as an Appellate Court judge, Judge Brown, when would you consider it appropriate to write a concurring or a dissenting opinion?  And do you think there are any dangers in ever writing concurring or dissenting opinions?  

A.     I do not think there's any danger in it.  I think it's an essential process.  I would write a concurring opinion when I disagreed, not with the outcome, but with some of the fundamentally -- with some of the reasons, so that we may have drawn the same conclusion, but we've taken a different path.  One path may be more misleading than the other.  But a dissenting opinion, of course, I would write when I disagreed with the majority's conclusions and, perhaps, the method by which they reached those conclusions.  I'll give you a good example of why I think it's really important.  The case of Revis versus Joyner, Justice Pleicones wrote a concurring opinion.  That concurring opinion is a good statement, in my opinion, of the concept, the applicable concept that was narrowly crafted.  And that decision was narrowly crafted in this way.  Justice Pleicones recognized that the procedural law as to how you get to terminating parental rights should be liberally construed.  Now, that's consistent with the statutes as they're written.  That's consistent with the purpose of Section 20.  You then recognize, though, that the substance of ground upon which you terminate is Constitutional in nature, and being Constitutional in nature should be construed strictly.

Now, the majority opinion in that case.  The majority opinion applied the liberal construction rule to both the procedure and the substantive law.  You could easily construe from that, that when you are terminating parental rights, a lawyer preparing, a judge ruling, that you can now take those explicit six or seven criteria that the statute says we can terminate under and liberally construe them.  That is not what the statute says.  When you take children from parents, it must be done on a precise means.  The reason why that must be strictly construed doesn't have anything, in my opinion, fundamentally to do with the old concept that says a law and delegation of common law is to be strictly construed.  Now, that's a lot of general statements, the statute versus common law.

One of the cases in the asterisk that that case reversed happened to be one of my appeals.  And the point being is, there, the Constitution protected the termination, and it should be done only under the means that the statute you have written or legislators have written that we should apply.  So Justice Pleicones' concurring opinion articulated carefully the right concept and didn't sweep with a broom so broadly that you're going to have mistakes made.  And so I think they are essential when to avoid some misconception being conveyed to the bar and the public.  

Q.     Switching gears just slightly, Judge Brown, if elected, where would you locate your primary chambers?  

A.     Frankly, of course, I live in Greenville.  My home is Charleston.  I would be available wherever the need was, you might say.  I have a office now in Greenville, I have a home in Greenville, my home of origin is Charleston, my daughter lives in Charleston.  Obviously, Greenville is the natural place.  But, frankly, I would think that wherever the need is.  If the state has a need, then we should fulfill those needs.  I'm fairly flexible about those kinds of things, you know.  I hope that answers your question.  

Q.     And because you've touched on this already in your sworn statement, would you just briefly expand a little bit on what you think the demeanor of a judge should be?  

A.     You know, when the bar did its survey, I was very fortunate.  I think Judge Williams had one point more.  I came in second in the state on demeanor.  And I pride myself on trying to have a good demeanor.  I think that you should treat other people like you want to be treated.  Let them do what they're supposed to do.  Let lawyers do their job.  Treat the public in a manner that is the same way that I would want to be treated if I came into the courtroom.  And you should have a nice demeanor.  You should, of course, respect them, they should, of course, respect the Court.  I just think that's one of the essential things.  What happens when people don't have a good demeanor, it requires one of two things I think to happen.  Either the lawyer has to bow up to the judge, I guess, or the judge's demeanor stifles an honest, intellectual discussion, an honest approach by the people or the lawyers.  Either way, you cause the Court not to receive the information it needs.  Either, A, they don't speak anymore because they're afraid of the unfortunate bad demeanor or, B, they get wrapped up in an emotional argument and lose their perspective.  And I think it's a bad thing, plain and simple.  It's a bad thing to have a bad demeanor as a judge.  Or as a person, really.

Q.     Judge, as you and I have discussed in our interviews, there were two responses to the anonymous bench and bar survey that could be construed as many indicating you might have a bit of an ego.  I'd just like for you to comment to the Commission on how you feel.  Do you feel like you have an ego and do you feel as though it's a problem?  Respond to those too --

A.     Well, I thought it was one, but two -- well, first of all, everybody has an ego.  An ego is inherent in the psychological makeup of people.  No.  I do not believe that I have an ego problem.  Gosh, I've worked in everything from the mills to the campus police and I've worked hard.  I treat everybody just the same as I want to be treated.  And I would refer you to the bar who did talk to many people for their report.  I would refer you to the survey.  I mean, do things, like last year, I sent an email to the entire bar in Greenville County.  And I asked them, I said, what can I do to be a better judge?  How could I serve better in my position?  I got back really nice stuff.  And I kept it.  But one of the things I got back which was interesting said, we appreciate the fact that you're willing to ask us that, that you're willing to listen.  And I've done that on more than one occasion.  I can't speak to anonymous matter.  I really wish I had a chance to know what may have generated it so that I could either explain it or, if I did overstep my bounds, apologize for it.  I don't think that I would have done that.  But if I knew the context within which that person saw an event that led them to that conclusion, I would like to have a chance to explain it to them.  I don't know what else I can tell you.

Q.    Thank you, Judge Brown.  That's sort of the end of my substantive questions.  I have just a few housekeeping questions I need to run through very quickly.  

A.     Yes, sir.

Q.     Have you sought or received any pledge from any legislator at this point?  

A.     None, whatsoever, sir. 

Q.   Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of this screening?  

A.     No, sir.  

Q.   
Have you asked any third-parties to contact members of the General Assembly on your behalf?  

A.     I have specifically instructed people who have approached me about assisting to not do so.  

Q.     Have you contacted any members of this Commission?

A.     I contacted this Commission member when I sent out a letter before this was ever formally announced that I was running, and I sent it to all of the legislators off of a mass mail-out that I received and put on my computer and didn't extract any names from it.  It was before I got the letters or the instructions or the information.  When I ran the first time, you could send out your resume' announcing it.  So, naturally, the members of the legislature would have gotten that.  That was several months before anything came out to us that said not to do that.  And there's been no other contact besides that.  I've explained that to counsel.  

Q.     Judge Brown, two parts:  Do you understand the 48-hour rule and would you please, in your own words, explain to the Commission what your understanding of the 48-hour rule is?  

A.     My understanding is that the Commission will release a report, free people to make commitments 48 hours from a specific time.  Now, we have a outline that was sent to us on dates and I have not told anyone that they can contact the legislature on that date, even though that's the date in that outline.  Because, as I understand it, y'all will give us a precise hour.  And, therefore, you can't contact them until the precise hour on that date.  So to avoid any error, I have told everybody just not to contact them.  So my understanding is, it's 48 hours after your release to get commitments, before you can actually do that, and there will be a precise time.  I hope that's the correct understanding.

Q.     Thank you, Judge Brown.  

MR. DENNIS:  And I would note that the Upstate Citizens Committee reported that Judge Brown met and exceeded all of their criteria that they used in their evaluation process.  And, Mr. Chairman, without objection, I would ask that the Upstate Citizens Committee report be entered into the record.

CHAIRMAN DELLENEY:  Without objection, it will be done.  

MR. DENNIS:  And I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  And, with that, Mr. Chairman, I have nothing further.  

CHAIRMAN DELLENEY:  Does any member of the Commission have any questions for Judge Brown?  

(No response)

CHAIRMAN DELLENEY:  There being none, thank you, Judge Brown, for being here with us today.  And, again, I want to remind you about the 48-hour rule, which you are a veteran of this process and know well that up until the report matures, after the 48 hours it becomes the report of the Commission, we could reconvene your public hearing screening and recall you and ask you any other questions that might arise.  We would ask you to remember the 48-hour rule and not contact anybody until simply the appropriate time.  We would also like to thank you for your willingness to offer your services to the Appellate Court and hope you have a safe trip back to Greenville.  

JUDGE BROWN:  Thank you, sir.  You said not to contact.  You can --

CHAIRMAN DELLENEY:  Not to seek their --

JUDGE BROWN:  Not to seek their commitments.  All right.  Thank you, sir.  Thank you all.

CHAIRMAN DELLENEY:  Okay.  Next, we have Lesley M. Coggiola, Court of Appeals, Seat number 4.  We have before us today, Ms. Lesley M. Coggiola, who seeks a position on the Court of Appeals, Seat number 4.  Good morning, Ms. Coggiola.  How are you doing?

MS. COGGIOLA:  Good morning.  I'm fine, thank you.

CHAIRMAN DELLENEY:  If you would, please, raise your right hand to be sworn.  Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?

MS. COGGIOLA:  I do.

CHAIRMAN DELLENEY:  Thank you, ma'am.  Have you had an opportunity to review your personal data questionnaire?

MS. COGGIOLA:  Yes, I have.

CHAIRMAN DELLENEY:  Is there anything on it that needs to be changed or corrected?

MS. COGGIOLA:  No.  I don't believe so.

CHAIRMAN DELLENEY:  Do you have an objection to our making that summary a part of the written record of your sworn testimony?  

MS. COGGIOLA:  No.  I do not.  

CHAIRMAN DELLENEY:  It'll be done at this point in his transcript.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  

Court of Appeals, Associate Judge, Seat 4 (Judge C. Tolbert Goolsby Jr.’s seat)

1.
NAME:


Ms. Lesley McAllister Coggiola 


BUSINESS ADDRESS:
South Carolina Court of Appeals 





    
1015 Sumter Street





    
Columbia, SC 29201

   
(mailing address is PO Box 11629, Columbia, SC 29211)


TELEPHONE NUMBER:
(office):  803-734-0458

2.
Date of Birth:  1944


Place of Birth:  Mt. Kisco, New York

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Divorced on Divorce: January 23, 1990; Moving Party: Lesley M. Coggiola; Court:  Richland County Fifth Circuit Family Court; Grounds:  One-year separation. Two children.

6.
Have you served in the military?  No.

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Chatham College, Pittsburgh, Pennsylvania


September 1962 – May 1963 


Took fall semester 1963 off to redirect efforts

Boston University, Boston, Massachusetts


Summer School, 1963


Only attended for summer school purposes


University of Miami, Coral Gables, Florida


January 1964 – January 1967


BA in Sociology

University of South Carolina, Columbia, South Carolina


September 1978 – May 1979


Candidate for Masters Degree in Geography/cartography


Left for the birth of my second child


University of South Carolina, School of Law, Columbia, South Carolina


May 1988, Juris Doctor

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to practice law in South Carolina in 1988.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


University of South Carolina School of Law.


Faculty Selection Committee 1986-1987.


Research Assistant – Dean John E. Montgomery 1987-1988.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.

(a)
10/21/2005
Nomination Process for U.S. Supreme Court Justices;


(b)
10/14/2005
ABCs of Effective & Ethical;


(c)
9/21/2005 – Ethics 2005 Seminar;


(d)
9/20/2005 – South Carolina Legal History;


(e)
8/25/2005 – New Appellate Law Clerks and Staff Attorneys Seminar;


(f)
6/9/2005 – 
Post Conviction Relief Seminar;


(g)
4/15/2005 - 
Crawford: A Hearsay Chimera or a Confrontation Clause;

 
(h)
2/22/2005 – Tort Reform or Torts Deformed;


(i)
1/25/2005 – Civility, Presidents & Professions;


(j)
9/27/2004 – 2004 SC Public Defenders;


(k)
9/21/2004 – Revised Lawyer’s Oath CLE (JBOIC);


(l)
8/20/2004 – Revised Lawyer’s Oath CLE;


(m)
8/19/2004 – Appellate Law Clerks & Staff Attorneys Seminar;


(n)
7/23/2004 – Update on US Supre Court;


(o)
6/18/2004 – Recurring Issues in SC Criminal;


(p)
6/2/2004 – 
Bluebooking and Editing;


(q)
5/14/2004 – Bench Memorandums and Anders;


(r)
2/24/2004 – Coming Technology for State and;


(s)
1/23/2004 – 19th Annual Criminal Law Update;


(t)
1/20/2004 – Pros and Cons of Tort Reform;


(u)
10/30/2003 – 20th Anniversary of the Court of appeals;


(v)
10/21/2003 – Class Actions;


(w)
9/29/2003 – Celebrating 40 years of Gideon;


(x)
9/23/2003 – Civility and Professionalism;


(y)
9/5/2003 – Difficult Clients & Difficult Cases;


(z)
5/16/2003 – Criminal Law Hot Tips;


(aa)
9/30/2002 - New Strategies for Difficult Times;


(bb)
5/10/2002 - Criminal Law Hot Tips;


(cc)
1/25/2002 – 17th Annual Criminal Law Update;


(dd)
10/10/2001 – Does a Difference Make a Difference;


(ee)
2/21/2006 – New Court Developments;


(ff)
7/5/2006 – National Association of Appellate Court Attorneys’ Annual Conference;


(gg)
South Carolina Judicial Conference, 2004, 2005, 2006.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


University of South Carolina, College of Criminal Justice

Criminal Law – taught a semester-long class on substantive law to

undergraduates

The American Court System – taught a semester-long class on the American

Court System to undergraduates

University of South Carolina, School of Law, spring semester, 2002-present


Trial Advocacy – taught law student how to handle both civil and criminal trials


I have been a presenter at numerous Continuing Legal Education Programs for lawyers, such as:


(a)
Hot Tips for Criminal Lawyers, S.C. Bar, 2001, 2002, Facilitator of a seminar of ten minute tips for practitioners.


(b)
ABCs of Effective and Ethical Practice, speaker, October 14, 2005 Spoke on the implications of Crawford v. Washington.


(c)
Does a Difference Make a Difference II, S.C. Bar, April 30, 2003.



Panel presentation of trial stories, S.C. Bar Annual Conference, January, 
2001 (unsure of the date – presentation of meaningful experiences in 
the courtroom).


(d)
SC Public Defenders Conference, Appellate Process, October, 2004.


(e)
S.C. Judicial Conference, 2004, 2005, 2006, Seminar for new law clerks and staff attorneys, presenting the Scope of Review.


(f)
Speaker at U.S.C. Law School, Women in Law, annually.  Guest speaker in classes at U.S.C. Law School, Ethics, Criminal Law, Criminal Practice.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


Editorial Board – Appellate Practice in South Carolina, Toal Vafai and Muckenfuss (1999).


Currently working on the Fifth Edition of The Criminal Law of South Carolina, McAninch.


Numerous book reviews for The State newspaper.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Bar, November 16, 1988, Bar No. 11801.


U.S. District Court, District of South Carolina, January 25, 1993, Bar No. 5770.


U.S. Court of Appeals, Fourth Circuit, May 28, 1991.


U.S. Supreme Court, January 11, 1991.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

SOUTH CAROLINA COURT OF APPEALS,  Columbia, South Carolina

Chief Staff Attorney, October, 2003 to present.  Supervise the activities of the legal and non-legal staff of the Staff Attorney’s Office, including assigning cases and reviewing staff attorney work product.  Advising the Court on motions, petitions and other matters pending before the Court.  Conduct research, prepare reports, and draft orders, motion memoranda and other legal documents.


UNIVERSITY OF SOUTH CAROLINA, School of Law, Columbia, South Carolina


Adjunct Professor of Trial Advocacy, Spring 2003 to present.

RICHLAND COUNTY PUBLIC DEFENDER CORPORATION, Columbia, South Carolina

Chief Public Defender, April, 1999-October, 2003. Responsible for supervising the Public Defender’s Office that provides court appointed representation to indigent clients in Richland County.  Responsible for securing funding for the office from the State and County and supervising 32 employees of which 16 are Staff Attorneys.  Also responsible for handling a major felony trial caseload from preparation through trial, including capital cases.

Deputy Public Defender, April 1998-April 1999  Responsible for assisting the Chief Public Defender in supervising the office while maintaining a felony trial caseload.

Assistant Public Defender, December 1992 – October 1994; August 1989 – February 1991 Represented indigent clients charged with criminal offenses at the trial level.

NELSON MULLINS RILEY AND SCARBOROUGH, L.L.P., Columbia, South Carolina

Of Counsel, August 1997 – April 1998, Provide trial preparation and mediation support for business litigation and criminal law cases handled by the firm.


SOUTH CAROLINA OFFICE OF APPELLATE DEFENSE, Columbia, South Carolina


Staff Attorney, October 1994 – August 1997;  February 1991 – June 1992

Represented indigent clients in criminal appeals.  Responsible for brief writing and oral arguments before the South Carolina Court of Appeals and the South Carolina Supreme Court.


SOUTH CAROLINA DEATH PENALTY RESOURCE CENTER, Columbia, South Carolina


Staff Attorney, June 1992 – December 1992

Represented clients on death row in their State and Federal Appeals.  Assisted trial lawyers in preparation for capital trials.


THE HONORABLE CAROL CONNOR, Circuit Court Judge for the Fifth Judicial Circuit, Columbia, South Carolina

Judicial Law Clerk, August 1988 – August 1989  Assisted  Judge Connor  in all criminal and civil cases including preparation of orders, research, seminars and conferences.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  For reasons unknown, I am not listed in Martindale-Hubbell.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: 
0;


(b)
state: 

2001-2003, 100%.
17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:  

0;

(b)
criminal: 
For the past three years, I have been at the Court of Appeals, but before that, my practice was 100% criminal law;


(c)
domestic: 
0.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

2001-2003 approximately 5%;


(b)
non-jury:
2001-2003 approximately 95%.



I have been at the Court of Appeals since October 2003.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Chief Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

(a)
State v. Jason Scott Byram, Trial counsel and Appellate Counsel, capital case;



State v. Byram, 326 S.C. 107, 485 S.E.2d 360 (1997)


(b)
State v. Lino Delacruz, Trial counsel, capital case, October, 2000

A capital case with a client diagnosed with Asbergers Syndrome.  Sentenced to life without parole.


(c)
State v. Gail Cutro, Trial counsel, August, 2000

A high profile trial to completion on charges of murder for the deaths of two
 children and serious injury of one child, all in her daycare.  The defense challenged the State’s theory of Munchausen Syndrome by Proxy. The trial resulted in a mistrial (hung jury). 


(d)
State v. John David Barnett, Trial counsel, November 2001


Mr. Barnett was tried on two charges of Burglary 1st and two charges of kidnapping in a high profile case.  Guilty verdicts on all charges.


(e)
State v. Nathaniel Mitchell, Trial counsel, May, 2002

Mr. Mitchell was tried on the charge of homicide by child abuse.  The trial included the examimation of a number of medical experts.  Guilty verdict.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)
None.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)
State v. Byram, 326 S.C. 158, 485 S.E.2d 367 (1997) – May 12, 1997;


(b)
State v. Horne, 324 S.C. 372, 478 S.E.2d 289 (Ct. App. 1996) – October 7, 1996;


(c)
State v. Conyers, 326 S.C. 263, 487 S.E.2d 181 (1997) – June 9, 1997;


(d)
Wolfe v. State, 326 S.C. 158, 485 S.E.2d 367 (1997) – May 12, 1997;


(e)
State v. Wilson, unreported – March 18, 1997

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


Commissioner – South Carolina Office of Indigent Defense (appointed by the Governor), April 2000 – October 2003; annual reports filed with the State Ethics Commission. 

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  n/a.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


DATA PROCESSING CONSULTANT (SELF EMPLOYED), Columbia, S.C.


June 1982 – August 1985, Offered consulting services to first-time computer users or assisted in the selection and implementation of available software systems.  Trained users and/or management


MIDLANDS TECHNICAL COLLEGE - INSTRUCTOR, Columbia S.C.


March 1980 – June 1982, Instructor in the data processing section of the business program.  Taught Data Processing Concepts, Data Communications, and Database Concepts


UNIVERSITY OF SOUTH CAROLINA – COMPUTER SERVICES-GRAPHICS


April 1978 – August 1979, Assistant Director of Graphics.  Responsible for the study, preparation, and delivery of computer-generated geographic maps to various state agencies.  Managed the implementation of a major software system


IBM CORPORATION .


June 1967 – April 1978


SYSTEMS ENGINEER, Columbia, SC., Responsible for assisting in the marketing of small business computers and customer support after installation.


REGIONAL STAFF INSTRUCTOR, Atlanta, GA, Taught customer education in the area of Data Communications from both the technical and user perspective.


SYSTEMS ENGINEER, Jacksonville, FL, Provided customer support and marketing assistance to financial institutions.


MARKETING REPRESENTATIVE, Atlanta, GA, Marketing large systems to financial institutions.  Managed a marketing territory.


SYSTEMS ENGINEER, Atlanta, GA, Served in a marketing assistance role for the financial sector.  Completed a yearlong on-line banking study and proposal.


SYSTEMS ANALYST, Atlanta, GA, Part of the team to open the new General Systems Division Headquarters as a user liason and support representative for an internal on-line system.



PROGRAMMER/ANALYST, Harrison NY and Mahwah, NJ


Developed and supported segments of an on-line research system used internally.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service. No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. None that I am aware of.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  None.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

AMENDED 34.
Have you ever been sued, either personally or professionally?  If so, give details.

As Chief Public Defender I was included as a party in a suit filed by Karl Watson against the Defender Corporation of Richland County and Lesley Coggiola as Chief Public Defender.  The case was dismissed on October 3, 2000.

AMENDED: In question number 34 of the PDQ regarding the lawsuit filed against me, please include the following sentence:  A former client of the Richland County Public Defender office who was dissatisfied with the outcome of his case filed a lawsuit against the public defender office and me as Chief Public Defender.

AMENDED: In question number 34 of the PDQ regarding any lawsuits filed against me, please include the following: 

Robert Franklin (inmate) v. Lesley M. Coggiola, a civil rights case.  The case was dismissed without prejudice on 10/22/99. A former client of the Richland County Public Defender office who was dissatisfied with the outcome of his case filed a lawsuit against the public defender office and me as Chief Public Defender.

Agha N. Geel (inmate) v. Lesley M. Coggiola, a prison conditions case.  The case was dismissed without prejudice on 10/25/04.  A former client of the Richland County Public Defender office who was dissatisfied with conditions at the prison filed a lawsuit against the public defender office and me as Chief Public Defender.  The case was actually filed after I left the office.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


Photograph $125 July, 2006;


Paper $ 35 August 2005;


Stamps $78 August, 2006;


Stationery $675 June, 2006.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? No. None to my knowledge.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

AMENDED 46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar:


Served twice on the House of Delegates (once in 2005 and unsure of the date of my first term);




Criminal Law Section, Former Chair, 2003.


(b)
Richland County Bar.


(c)
South Carolina Women Lawyers Association:




Former Board Member (unsure of date).


(d)
National Association of Appellate Court Attorneys.

AMENDED: Additionally, I would like to amend question number 46 of the PDQ to add that I am a member of the John Belton O’Neall Inn of Court.

AMENDED 47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Community Mediation Center, Board Member;


(b)
Women’s Shelter, Board Member;


(c)
Children’s Chance (for families of children with cancer), Board Member.

AMENDED: In question number 47(c) of the PDQ please amend my answer to indicate that I am a former board member of Children’s Chance.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

AMENDED 49.
References:


(a)
Bank of America, Branch Manager



Tower Branch



1301 Gervais Street



Columbia, S.C. 29201



803-929-5671 


(b)
Jonathan S. Gasser, Deputy U.S. Attorney, 



U.S. Attorney’s Office



1441 Main Street, Ste, 500



Columbia, S.C. 29201



803-343-3172 


(c)
Elizabeth Van Doren Gray, Esquire



Sowell Gray Stepp & Lafitte, LLC



P.O. Box 11449



Columbia, 29211



803-929-1400


(d)
The Reverend Robert G. Riegel



Trinity Episcopal Cathedral



1100 Sumter Street



Columbia, S.C. 29201



803-771-7300


(e)
Dean Joel A. Smith, III



Moore School of Business



University of South Carolina



Columbia, S.C. 29208



803-777-3178

AMENDED: In question number 49 of the PDQ regarding letters of reference please amend the following: 

(a)
Leilani Southern, Assistant Vice President


Bank of America


P.O. Box 25118


Tampa, Florida, 33622


813-882-1106

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Lesley M. Coggiola

Date: 10-4-06

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused primarily on nine evaluative criteria which has included a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with State Ethics laws, a search of newspaper articles in which your name has appeared, a search of any previous screenings and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy, nor do we have any witnesses here presently to contest it.  Do you have a brief opening statement that you would like to make?

MS. COGGIOLA:  Yes.  I'd be happy to.  First, I'd like to introduce my greatest accomplishment, I guess, is my son, Gabe Coggiola, who has come with me this morning.  And to thank the Commission for the opportunity to be here, to thank Jane Shuler and her staff for their help in getting to this point in the process.  Just very briefly, when I entered law school at the age of 40 as a single mother of two children, I certainly never anticipated sitting here in front of all of you today.  I've been in the public sector for 18 years, almost exclusively as both a judicial clerk, a trial lawyer and appellate lawyer, and for the last three years, the chief staff attorney for the Court of Appeals.  And have loved being a lawyer and have loved working for the State of South Carolina.  And I came to the point where I decided that I would like to consider making a greater contribution and being considered as a candidate, and I appreciate your consideration and time in this endeavor.  

CHAIRMAN DELLENEY:  Thank you, ma'am.  If you would, at this time, answer any questions our counsel, Ms. Shuler, might have for you.  

MS. COGGIOLA:  I'd be happy to.

MS. SHULER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Ms. Coggiola provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebook.  I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that that statement be entered into the public record at this time.

CHAIRMAN DELLENEY:  Without objection.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:  
Lesley M. Coggiola

Address:  
1756 Wheat Street



Columbia, South Carolina 29205

Work Telephone:  803-734-0458

1.
Do you plan to serve your full term if elected?


Yes

2.
If elected, do you have any plans to return to private practice one 
day?


No

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?


Yes

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

At the appellate level, I cannot envision a situation where ex parte communications would be appropriate.  At the circuit court level, there may be situations regarding matters such as scheduling and other administrative matters where there is little risk of advantage to one party in which it could be permissible.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

It is the responsibility of the judge to step aside if there is any possibility his or her impartiality could be reasonably questioned.  Aside from the obvious business, familial or financial conflicts, any situation that gives an appearance of impropriety should err in the direction of caution.  

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

Again, I would give careful consideration to the concerns of the party moving for recusal but if I felt the argument presented was pretextual or unsubstantiated and I believed there was no appearance of impropriety, I would deny the motion.  As stated before however, I would err in the direction of caution.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I believe the safest course is simply not to accept any gifts or social hospitality from parties who may come before the court. 

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

In the case of a fellow judge I would want to first address the matter in person with my colleague before reporting the violation to the appropriate authorities as I am required to do by the rule of conduct.  In terms of the conduct of a lawyer, if I have direct knowledge of a violation I would be required to abide by the rule and report it.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?


No

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?

In the last few years I have participated in fundraising for The Womens Shelter, Children’s Chance, an organization that assists families with children suffering from catastrophic illnesses, and Cure Autism Now.

11.
How would you prepare for cases that were before you?

Each case that is assigned to me to author would be assigned by me to one of my law clerks who would prepare a memorandum.  I would read the briefs and the record and then conference with both my law clerks to review the case.  The case would then be discussed with the other two judges on panel with me.  In preparation for the cases assigned to other members of the panel, I would read the briefs and the record, review the case with my law clerks, one of whom would have been assigned the case, and be prepared to discuss the case at the panel conference.  

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I think the Legislature is the appropriate place for setting public policy and judges are there to apply the law to the cases that come before them.  

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I think it is important to participate in committees and task forces that are created to study and improve the professionalism and integrity of the legal system.  I would always make myself available to speak at continuing legal education seminars.  I believe you raise the image of our profession by volunteering for related projects such as community moot court competitions.  I hope to continue teaching at the law school and providing guidance to the students entering our profession.  

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

I am unmarried and my children are grown and married. I have unconditional support in my endeavor to become a judge. In terms of any pressure from friends and relatives in my role as a judge, I respect and honor the rules of conduct and would be comfortable addressing any situations that should arise in strict accordance with them. 

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?

The Community Mediation Center, Board Member

The Womens Shelter, Board Member

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution: 

There is an inherent tension in the constitutional analysis between the intent of the drafters and the evolution of society and technology.  The value of any Constitution is that is serves as a blueprint while being flexible enough to change with the times.  Segregation and slavery are obvious examples of this tension.  Today’s adults grew up learning Brown v. Board of Education in grammar school.  Therefore, as judges addressing issues before them, they must not ignore the intent of the drafters but measure that historical evidence with the changes in society.    

b)
The use and value of an agency’s interpretation of the Constitution: 

 I see the value of the agency’s interpretation as both a guide and an invitation unless it is clearly unconstitutional.  It is through these interpretations that we are tested and asked to reconsider those boundaries left flexible by our Constitution.   

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

I think the greatest weight should be given to documents produced contemporaneously to the Constitution.  Any subsequent interpretation requires an understanding of the history and basis for the creation of the original document.  It is critical to start there.  Without this understanding, any analysis of the changes in society lacks integrity. 

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?

Yes, I believe the Legislature’s power is plenary in nature unless such power is determined to be unconstitutional by the judiciary.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?

Unless goverened by Federal laws, the authority of local governments is derived from the State level.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

AMENDED 21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?

No 

AMENDED: Please amend the answer to question number 21 on JMSC Sworn Statement to be included in Transcript of Public Hearings from no to yes.

22.
Have you written any scholarly articles?


No

23.
What do you feel is the appropriate demeanor for a judge?

I think a judge has an obligation to be proficient in the law as well as well prepared in all matters that come before him or her.  I feel strongly that a judge of any court should treat the litigants, parties, and court personnel with utmost respect and courtesy.  There is no room for anger or disparagement.  A judge should be punctual and timely with court matters.  

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


These rules should absolutely be seven days a week, twenty-four hours a day.

25.
Would there be a role for sternness or anger in meetings with attorneys?

There will be opportunities when a judge must be stern with lawyers.  However, there is no excuse for anger in the judicial role.  

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

I have spent approximately $900 on stationary, paper and photographs.  I have done all the required reporting.

27.
Have you sought or received the pledge of any legislator prior to this 
date?


No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?


N/A

31.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Lesley M. Coggiola
Sworn to before me this 4th day of October, 2006.

Notary Public for S.C.

My Commission Expires: September 30, 2012

MS. SHULER:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.  One procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was entered earlier into the record, Ms. Coggiola meets the statutory requirements for this position regarding age, residence, and years of practice.  

Q.    Ms. Coggiola, after practicing law for 18 years as a public defender, as an attorney on the appellate defense, and currently as a staff attorney on the Court of Appeals, why do you now want to serve as an Appellate Court judge?  

A.     I think my experience in all areas -- I think, first of all, as a trial lawyer, you are very well-equipped to look at cases from the appellate standpoint and have certainly found that to be true in my time at the Court of Appeals.  Probably the thing, the two things that have been most significant; one, was my time with Judge Carol Connor as a judicial clerk and then later, fortunately, being able to work with her at the Court of Appeals.  But, primarily, three years as chief staff attorney, the familiarity with the system, the way the Court of Appeals works, and my background, I felt that this was something that would be suited to me, that I could do well, and that my experience spoke to it and I was ready to pursue the next level of contribution to the legal system.  

Q.     You've alluded to it in your answer, but regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and your professional experience thus far would help you become an effective Appellate Court judge?  

A.     I think, as I've stated, I think it is important to have been a trial lawyer in order to look at the record and look at briefs and look at issues that are coming before the Appellate Court for review.  To know what it's like to be out there trying a case and what actually happens in the courtroom is extremely beneficial.  My experience as an appellate lawyer, of course, gave me an opportunity to have to look at records and determine issues that were eligible for review, which I think is helpful.  Probably the most significant is, for the last three years as chief staff attorney, I have supervised nine attorneys that are preparing cases for the chambers of the Court of Appeals and reviewed with them all of their cases.  I've also done some myself.  And, most importantly, I have been responsible for all the motions that come before the Court of Appeals.  And in order to do that, and I know my background is primarily criminal, but in order to do that, I not only need to understand the issues that are raised in motions and in cases by looking at the motions, be able to review the entire case and record to see what it is that they're asking us to do in court, and to be able to make recommendations to the judge.  So I've had a very familiar encounter with family law, probate law, contract law, property law, and some criminal law.  But that has broadened my exposure to areas of law that I didn't practice in.  And I think sometimes you're even more conscientious in areas where you haven't practiced and you really have to investigate the law to do competent research in order to be able to go to the court and make a recommendation as to what they should do.  So that, clearly, has been the most significant experience for me in terms of, I think, my qualifications to actually serve on the court as a judge.  

Q.     Is there a single substantive area of the law in which you are weak?  And, if so, how would you compensate for that perceived weakness?

A.     I think probably it's almost easier to say that because I've practiced so much criminal law, that the other areas of law were not as familiar to me.  And I would really go back to my last answer which is that maybe it's been a quick study.  I did practice some civil law with Nelson Mullins for a period of time.  I was of counsel and brought in as a litigator to help prepare for trials.  And it was not long after I went there that I was offered the position of chief public defender in Richland County, which was the reason I left Nelson Mullins, because that was something I had always wanted to do.  But my experience at the Court of Appeals, when you get a case about property law or insurance, contracts, something like that, when you have not practiced in that area, I think that your level of study and research and investigation are completely peaked to the point that you do feel responsible for making good recommendations.  So over the last, just over three years, I had looked at every other area of law, I think, that comes before our court, which is just about every area.  

Q.     Is there a single substantive area of the law in which you are strong and that would be perceived as an asset on the Court of Appeals?

A.     Probably criminal law, just because I've tried so many criminal cases over time, and done criminal appellate work.  

Q.     How would you create your work product on the Court of Appeals?  

A.     I think the most important thing is to read the record.  I would read the briefs first to find out what issues the parties are looking for and then read the entire record.  I think sometimes it's easy to think that you only have to read the pertinent parts and I don't think that's important.  When I sit in on conferences with the judges as they're considering cases, you realize how important it is that there are matters that come up in the rest of the record that must be done.  You have law clerks and staff attorneys that have prepared memorandums, bench memorandums, pre-hearing reports.  And I think, at that point, you want to take their research and their investigation into consideration after doing your own.  And those would be the cases that I would be offering.  For the other members of my panel, it's equally important -- it's a collegial court and it's equally important to be as familiar with the record and the briefs.  And in that case, I would not look at any pre-hearing reports or bench memos until after I had researched the case myself and made my own -- come up with my own sort of feelings about it, and then be prepared -- at the Court of Appeals, of course, they sit in panels -- to be prepared at the panel meetings to be intimately familiar with, not just the case that I would be offering, but the other cases, as well.  And then to work for consensus.  That's the magic of panels and the ability to work with the other lawyers, to listen carefully, to be open-minded, and then to determine, as a panel, where you're going to come down on a case.  

Q.     What would you like your legacy to be on the Court of Appeals?  

A.     That I used sound judgment, that I was fair, that I was proficient in the law, and respectful and civil in how I treated parties, litigants, other judges, lawyers, staff.  

Q.     When is it appropriate to write a concurrent or dissenting opinion?  If it's appropriate, are there any dangers in writing concurrent or dissenting opinions? 

A.     I think with concurring opinions, you know, I think there are a couple of times that happened.  Sometimes, through all the efforts of a panel of judges, they just see things differently and a different application of the law.  And if you feel strongly that your application of the law or your interpretation is significant and you really feel it's important to have that expressed, I think that's one place where you do a concurring opinion.  Sometimes when the panel meets, everybody wants to affirm a case, but it may be for different reasons, or it may be that two of the judges want to affirm but their expression of that is narrow and you want to make a slightly broader statement or vice versa.  And those would be the times when I think a concurring opinion would be appropriate.  In a dissenting opinion, not often, I mean, in the last year at the Court of Appeals, we've probably had about 650 opinions, 165 maybe that were published, and I think less than ten percent had a dissent, I think there's two times; one, when you really, as a panel, just disagree on the interpretation of the law and you feel it's important to put that out there to get the dissent out.  I think another time can be when it's so -- the decision is so close, so very close, that you are encouraging the Supreme Court to look at it.  And as a panel, you can almost go either way.  And so if you have a majority opinion and then one member of the panel will file a dissenting opinion, that often invites certification, a petition for certification on the Supreme Court to take a look at it.  And I see that as another reason why you might be encouraged to write a dissent.  

Q.     Ms. Coggiola, you have identified three lawsuits, in 1999, 2000, and 2004, which were filed against you in your official position with the Richland County Public Defender's Office.  Please explain briefly the nature of those lawsuits and whether they were resolved.  

A.     They've all been resolved.  They were all filed by former clients and inmates who were dissatisfied with the outcome of their case and filed a lawsuit against the office and me, individually, as chief.  Sometimes, they would name another assistant public defender, as well.  But they were all -- it was because I was chief public defender.  They have all been dismissed and resolved.  And I think they dealt with different issues.  They weren't happy with their sentencing or, in one case, they weren't happy with the conditions at the prison and they felt that we had not done our job.  

Q.     Ms. Coggiola, what methods do you use to stay current with changes in the law?  

A.     I primarily read Advance Sheets.  I certainly have an advantage working over at the Court of Appeals to see the cases that we're doing at a slightly more intimate level and pending, you know, oral arguments, as well as -- you know, I do the editing for many of the opinions and pre-hearing reports that come out, as well as staying on top of the cases that are coming out of the Supreme Court, both through their website, the Bar magazine and newsletter, and any other, you know, publications that would publish cases.  They have a case of the month and a number of other things that are sort of pointed out on the Supreme Court website.  I think, also, to stay involved with what's going on legislatively in the area of the law, to follow legislation that's coming down and coming through is critical because that will affect how we're going to be looking at cases and perhaps changing statutory law.  So I think in both the legislative area and, certainly, in the case law area, it's important to keep track of everything that comes out.  

Q.   
If you are elected to the Court of Appeals, where would you have your primary chambers?

A.     In Columbia, South Carolina.  

Q.     Moving to some housekeeping issues, have you sought or received a pledge of any legislator prior to this date?  

A.     No.  I have not.  

Q.     Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?  

A.     No.  I have not.  

Q.   Have you asked any third-parties to contact members of the General Assembly on your behalf?  

A.     No.  I have not.

Q.     Have you contacted any members of the Commission?  

A.     No.  I have not.  

Q.     Do you understand the 48-hour rule?

A.     I do understand the 48-hour rule. 

Q.  And could you explain your understanding of the 48-hour rule to the Commission members?

A.     My understanding of the 48-hour rule is that, at some point, and I believe in this particular race, January 11th, I think is the date of the draft report from this Commission is submitted to the General Assembly, and there is a 48-hour waiting period until that becomes final in case there are any changes or amendments during that period of time.  And up to the end of that period of time, of course, we are not able to ask any legislators for their support.  And I believe that time ends, on the schedule that's currently out, would be Tuesday, I think, the 16th of January, which would be, I guess, 48 hours of business days after the initial draft.  

MS. SHULER:  I would note that the Midlands Citizens Committee reported Lesley M. Coggiola to be eminently qualified and a very highly regarded candidate who would ably serve on the Court of Appeals.  Mr. Chairman, without objection, I would ask that the Midlands Citizens Committee report be entered into the record.

SENATOR RITCHIE:  Without objection.  

MS. SHULER:  I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  And, Mr. Chairman, I have no further questions.

SENATOR RITCHIE:  Thank you, Counsel.  Anyone from the Commission?

PROF. FREEMAN:  Ms. Coggiola, one of the things we look at in our screening is responses to a written test.  I was just wondering if, in the case of your written test, did you think it was a fair test or lacking in some particulars, or what was your reaction to the test?  

MS. COGGIOLA:  I thought that it was a fair test.  I think, probably, if I were to change something on the test if it were geared to the Court of Appeals, I would have eliminated the question about capital cases since we don't -- that was one of the essay questions -- since we don't deal with capital cases at the Court of Appeals.  Those are only at the Supreme Court.  If it's for all Appellate Courts, then it's fine.  That would be the only change.  I was very disappointed in my performance on the test and, frankly, surprised.  I think my work product is a lot better than my performance on the test, but I don't think it was because of the test.  I truthfully do not know and would like to look at it at a later time.  But other than that, no, I thought it was a perfectly fit test.  

SENATOR RITCHIE:  Senator from Charleston?

SEN. FORD:  Okay.  Ms. Coggiola, on the three cases against the Public Defender's Office, was any aimed at you as a lawyer or was it just because you was the director?

MS. COGGIOLA:  No.  It was because I was director.  None of those cases -- none of those individuals were my clients, specifically.

SEN. FORD:  And how were they resolved?  You said they were resolved in --

MS. COGGIOLA:  They were dismissed by -- we had attorneys for the Public Defender's Office that dealt with these cases and they were all dismissed before any hearings ever took place.  

SENATOR RITCHIE:  Any other members have any questions?  I had one, if nobody else does.  Ma'am, you had written in your responses about your analysis of the Constitution and the inherent tension between historical evidence and practical application and you had given a historical example.  Can you give me a modern example of that tension today that you see?  

MS. COGGIOLA:  I think that, you know, we look at the Constitution as sort of our blueprint with solid borders, but flexible borders, too.  And I think the examples maybe I used in my -- in what I submitted were segregation and slavery that, you know, at one point, would have been considered Constitutional and clearly, today, we have looked at them again.  Probably some of the things that we're looking at today have to do with, perhaps, the rights of marriage, the rights of freedom of speech.  I mean, I think these are issues that, as time goes on, we have to look at and we have to measure them against the legislative intent with the Constitution.  

SENATOR RITCHIE:  And I don't want to get into any specifics because I don't want you to get into any kind of case or controversy, especially with the court or anything.  But how flexible are the borders in your mind in the Constitution with those kinds of issues?

MS. COGGIOLA:  I think they're reasonably flexible.  I think what we have to do is, we have to -- I mean, we have to look at what the drafters considered and then what has happened since that period of time.  And, I mean, I think there's some things like the establishment clause which is pretty firm and we probably would not look at many changes to that.  But I do think that when we look at the historical, you know, what was going on in history at the time and changes in society, that we can sort of bump up against the edges a little bit.  But we can't just go exactly by what the drafters intended.  We use that as a guideline and we use that, I think, in consideration of Constitutional issues that are raised to us today.  

SENATOR RITCHIE:  Thank you, so much.  Does anyone else have a question?  The Senator from Charleston.

SEN. Ford:  Yeah.  How many cases did you have with the Public Defender's Office?  I don't mean as director.  I mean as a lawyer.  

MS. COGGIOLA:  Oh, my goodness.  I probably tried -- well, I wouldn't be surprised if I tried a hundred cases.  I tried three capital cases, probably 20 or 25 murder cases, and then, you know --

SEN. FORD:  Most of your cases as a lawyer was with the Public Defender's Office?

MS. COGGIOLA:  Yes.  Yes.  In fact, the only cases I've ever tried, you know, to a jury were in the Public Defender's Office.  When I was at Nelson Mullins, I helped in assisting in the preparation for trial, but I did not try any case.  I've not tried a civil case.

SEN. FORD:  What type of cases does Nelson Mullins usually take?  Just civil cases?

MS. COGGIOLA:  Civil cases, yes.  I had one in healthcare having to do with certificate of needs for nursing homes.  There was another suit regarding product liability.  And I was not legally around them and I did not try them, but I worked on them in preparation.  One of them almost went to trial, but it settled at the last minute.

SENATOR RITCHIE:  Ms. Coggiola, that concludes this portion of the examination.  We appreciate your attendance and your preparation and bringing your son with you.

MS. COGGIOLA:  Well, thank you.

SENATOR RITCHIE:  The Committee will stand in recess on your nomination at this point, but we could call you back if it needs to so the record will stay open at this point.

MS. COGGIOLA:  Well, I appreciate your consideration and your time.  Thank you, very much.

SENATOR RITCHIE:  I'll remind you of the 48-rule, okay?

MS. COGGIOLA:  Absolutely.

SENATOR RITCHIE:  Thank you, very much.  Let's take five minutes.  Let's reconvene at 11:15.  About five minutes.

(Recess from 11:09 a.m. to 11:17 a.m.)

SENATOR RITCHIE:  Okay.  Welcome.  

JUDGE HAYES:  It's good to be here.

SENATOR RITCHIE:  Your Honor, would you please raise your right hand and be sworn.  Do you swear to tell the truth, the whole truth and nothing but the truth, so help you God?

JUDGE HAYES:  I do.

SENATOR RITCHIE:  Welcome, Judge Hayes.  We're glad to have you back before the panel.  Have you had the opportunity to review your personal data questionnaire?

JUDGE HAYES:  Yes, I have.

SENATOR RITCHIE:  And is it correct?

JUDGE HAYES:  It's correct.

SENATOR RITCHIE:  Is there anything you need to change or update about it?

JUDGE HAYES:  I'm not aware of anything.

SENATOR RITCHIE:  Do you object to us making your testimony a part of the record today?

JUDGE HAYES:  I do not.

SENATOR RITCHIE:  It will be done at this point in your transcript.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Court of Appeals, Seat 4


NAME:


Mr. John Calvin Hayes, III


BUSINESS ADDRESS:
Moss Justice Center






1675-1H York Highway






York, South Carolina 29745


TELEPHONE NUMBER:
(office):  803-628-3047

2.
Date of Birth:  

1945


Place of Birth:

Rock Hill, South Carolina

3.
Are you a citizen of South Carolina?  YES.


Have you been a resident of this state for at least the immediate past five years?  YES.

5.
Family Status:  Married on September 28, 1991 to Sarah Lynn Dorsey Hayes. Divorced on November 20, 1990, Union County, South Carolina.  I was moving party, one year separation. Six children.

6.
Have you served in the military?


U.S. Army Reserve – E-6, Serial No.  XXXXXXXXX, 1968 – 1974.


Honorably Discharged.


NCO of the Year (1973).

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of the South, Sewanee, Tenn

1963 – 1964.


Transferred to University of S.C.


University of South Carolina, B.A. (English)

1964 – 1967.


University of South Carolina School of Law, J.D.
1967 – 1971.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina 1971

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


University of the South – Varsity Football, Phi Gamma Delta Fraternity (pledge)


University of South Carolina – Kappa Sigma Fraternity


University of South Carolina School of Law – Law Review, Phi Delta Phi Fraternity

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
Annual Criminal Law Update (2001 – 2005);


(b)
Annual Judicial Conference (2001 – 2005);


(c)
Circuit Court Judges Association Annual Meeting (2001 – 2005);


(d)
S.C. Bar Criminal and Civil Annual Update (2001 – 2005).

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

I have been on programs for the Solicitors Association, The South Carolina Trial Lawyers Association, The South Carolina Defense Trial Lawyers Association, the South Carolina Bar’s CLE Division, The New Judges Training for New Circuit Court Judges and the Chief Judges School.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


Mail Fraud – 22 SCLR 434 (1970).


Torts – IntraFamily Immunity 21 SCLR 813 (1969).

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All South Carolina State Courts

1971.


U.S. Federal District Courts

1971.


U.S. Fourth Circuit Court of Appeals    
1972.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1971 – 1972
-
Law Clerk for Chief Justice Joseph R. Moss.


1972 – 1991
-
Hayes, Brunson and Gatlin.






General Practice – 1972 – 1991


My practice was primarily civil litigation. I also, throughout my practice, handled worker’s compensation cases, social security disability cases, simple wills, 
and some estates. I have also handled real estate transactions including title searches and loan closings.


1991 – present
-
Circuit Court Judge.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Bv – last known rating

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

*NOTE:  16 – 21 is pre 1991. I do not have briefs.  All of these cases were obviously over 15 years ago.  Briefs should be on file with the respective court.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:  
infrequent;


(b)
state:  
very frequent.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

90%;


(b)
criminal:  
5%;


(c)
domestic:  
5%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

80%;


(b)
non-jury:  
20%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole/Chief.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
Duncan v. York County     267 S.C. 327, 228 S.E.2d 92



The suit challenged the constitutionality of the Home Rule Act.  I 
represented the Plaintiff in the Original Jurisdiction in the Supreme 
Court.


(b)
Eckerd v. Carpenter Decorating   U. S. District Court

This was a fire damage case where the ultimate damages exceeded two million dollars. I represented Carpenter Decorating. A verdict was returned by the jury in favor of Carpenter Decorating Company.


(c)
Belk v. Doe   Lancaster County Court of Common Pleas

This was a tort case against n unknown motorist.  I defended John Doe.  The jury returned a verdict for the Defendant.


(d)
State v. Littlejohn  York County Court of General Sessions

This was a murder case.  I defended Littlejohn, who was found guilty and sentenced to life imprisonment.


(e)
Bothelo v. Bycura   282 S.C. 578, 320 S.E.2d 59, South Carolina Court of Appeals, March 30, 1984.


This case established the requirement that a chiropractic expert must testify to the standard of care required of a chiropractor.  I represented Plaintiff.  This case’s law now has been mooted by further opinion.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Russell v. Ashe Brick Co.


267 S.C. 640, 230 S.E.2d 814



S.C. Supreme Court



December 7, 1976


(b)
Laney v. Hefley


262 S.C. 54, 202 S.E.2d 12



S.C. Supreme Court



January 17, 1974


(c)
Giles v. Parker


Opinion No. 1621



S.C. Court of Appeals



February 4, 1991


(d)
Belk v. Nationwide Mutual Insurance Company


271 S.C. 24, 244 S.E.2d



S.C. Supreme Court



May 18, 1978


(e)
Stroud v. Stroud


299 S.C. 394, 385 S.E.2d 744



S.C. Court of Appeals



September 5, 1989

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
State v. Washington



Memorandum Opinion 77-98



S.C. Supreme Court



September 1, 1977


(b)
State v. Deese



266 S.C. 543, 225 S.E.2d 175



S.C. Supreme Court



May 5, 1976


(c)
State v. Fields


264 S.C. 260, 214 S.E.2d 320



S.C. Supreme Court



April 16, 1974

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


South Carolina Circuit Court – 1991 – present – Elected.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a) Burbach v. Investors Management Corp.
326 S.C. 492, 484 S.E.2d 119

(b) Glaze v. Grooms



324 W.E. 249, 478 S.E.2d 841

(c) Blank order and summary judgment orders in Greenville asbestos cases, 2001

(Total: over 200)

(d) Keith L. Simpson v. State
97-CP-42-1911

Unreported

(e) State v. Thurmon O’Neil Smith
2002-GS-46-2525 and 2526

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


Solicitor - City of Rock Hill – appointed (approx. 1 year);


South Carolina House of Representative - 1980 – 1984 – Elected;


South Carolina Senate
 - 1984 – 1991 – Elected;


South Carolina Coastal Council (Fifth Congressional District) 1980 – Elected;


Ethics reports always timely filed.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor. NONE.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Yes, Court of Appeals 2003.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


None.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  If so, give details.


The IRS levied on our law firm, in error, based on our employer’s quarterly 
return. The return had been paid in full months prior to the levy.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


Approximately two (2) years ago I was served a Summons and Complaint 
regarding an outstanding bill from a Charlotte eye clinic. This was a 
Mecklenburg County, N.C. case.


I had not received a bill or any notice prior to service. (The law firm had copies of 2 letters addressed to me, but I did not receive them).  The bill was one that the clinic was suppose to have submitted for insurance payment. They had failed to do so. I went to Charlotte and paid the bill and court costs to the clinic’s counsel the first business day after service. I thereafter went to the eye clinic’s business office and ultimately insurance paid the bill and my recollection is that I was reimbursed for the amount that insurance paid.  This was not a deliberate failure to pay or even an oversight. This was an embarrassment that came from the blind side. Had I known the clinic had not followed through on the bills submission, this would have been cleared up by me short of litigation.  I was named in one or more lawsuits in my capacity as chairman of the South Carolina Coastal Council.  I also have been sued several times, unsuccessfully, in Federal Court and once in State Court, in my capacity as judge.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions. 
N/A.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  None.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  None.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?


I called the York County delegation to make them aware of my candidacy. Rep. Greg Delleney, Jr. is a member of our delegation. These were simply courtesy calls and their only purpose was to alert them to my intention to file before they heard it elsewhere.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere. None.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

49.
References:

(a) Hon. John M. Spratt, Jr.

Federal Building

Post Office Box 350

Rock Hill, SC  29731

202-225-5501

803-327-1114

(b) Mr. James D. Leitner

546 Willowblue Run

Rock Hill, SC  29732

803-324-5019

(c) Rev. C. Alex Barron

168 Club Circle

Pawleys Island, SC  29585

843-237-1807

(d) Dr. Shirley Fishburne

2611 Carolwood

Rock Hill, SC  29732

803-366-7382

(e) Mr. Eddie Brown

Carolina First Bank

2609 Mills Park Drive

803-325-9180

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/John C. Hayes, III
Date: 9/28/06

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on the nine evaluative criteria which has included a survey of the bench and the bar, a thorough study of your application materials, a verification of your compliance with State Ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have found no affidavits filed in opposition to your election, and no witnesses are present to testify.  Now, do you have a brief opening statement you'd like to give to us at this time?

JUDGE HAYES:  Well, yes.  I, number one, appreciate the opportunity to come back before this group.  As we work our way through this system, y'all have a awful hard task, as does the General Assembly, when you whittle us down to three because there's a lot of people running for a lot of seats.  And, to be very candid, when you get to this stage of running for the Court of Appeals, there aren't any really bad candidates.  So y'all have a tough choice to make between those of us who are vying, as it is, for these positions.  I have served 15 years on the bench.  I've served, of course, in the legislature, in both the House and the Senate.  I've had a fairly extensive 25-year public service record.  I've enjoyed everything I've done.  I enjoy what I do now.  I'm 61 years old, which means I've got at least 11 years I can still work if I choose to.  But I'm getting toward the, they call it the twilight.  I'm certainly not in the saddling days of my career, but I hope I'm not in the twilight of my career either.  And I would like, at some point, and this is the point I am making the attempt, to serve on the Appellate Court.  

I started out my legal career clerking for then Chief Justice Moss, did that for about 14, 15 months and enjoyed it very much and learned an awful lot from him.  He's a very wise man.  And did a fair amount of appellate practice when I was a practicing attorney.  I enjoy researching and I enjoy taking an issue and trying to find out the answer to the questions.  I like to think that I follow -- I had a law partner who's one of the smartest, not only the smartest lawyers I've ever known, but one of the smartest men I think I've ever known, who's obviously nicknamed Brains because he was so smart.  But he had a phenomenal ability to break all of the issues down to what I call the least common denominator.  We would sit around in our office and chat about an issue for 15 or 20 minutes and, all of a sudden, he'd hit the nub.  He'd say, well, isn't the issue or isn't this the case?  And I think I learned a lot from him as to how to really try to find the nub or the common denominator of an issue and apply it to whatever the facts of the situation is.  I enjoy writing.  I majored in English.  I haven't published anything, but I -- I'm certainly not as prolific as the man I'm seeking to replace, Judge Goolsby, who, I understand, has published a few things.  But I enjoy writing.  I have written, I believe, for lack of anything better to do, written some fairly extensive, I think, very well-written orders.  Of course, I've written opinions over the years and actually enjoyed the research and digging into the issues, as I said earlier, and being able to translate onto the written word what I determine, or how I determine the issue should be resolved.  So that's sort of an overview of an opening statement.  I like to think I've been well-received in what I have done and I like to think that if I were elected to the Court of Appeals, I would be well-received.  And I know that's not very modest, but we're here trying to sell ourselves.  And so I think I would be able to handle the job, not only adequately, but very well.  

SENATOR RITCHIE:  Thank you, Judge Hayes.  I'm going to turn you over to counsel, to Ms. Shuler, for a few moments now.

JUDGE HAYES:  All right.

MS. SHULER:  Judge Hayes.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Hayes provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

SENATOR RITCHIE:  Without objection.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:
John Calvin Hayes III

Address:
836 Myrtle Drive



Rock Hill, SC  29730

Work Telephone:
803-628-3047

1.
Do you plan to serve your full term if elected?  Yes

2.
If elected, do you have any plans to return to private practice one day?  No

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  

No ex parte communications are proper except as specifically allowed by law.  (Examples:  Death penalty expenses and temporary restraining order.)

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

Since I have not practiced in over fifteen (15) years and I have not been in the legislature since 1991, I do not believe I have any recusal situations in this regard.  As to recusal generally, I do so if a situation involves my wife’s employer, close social friends and, of course, those arising by blood or marriage.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would err in favor of recusal.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  


Those within the ethical guidelines for judges.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


I would first discuss it with the party to be sure my perception was accurate.  If “misconduct” warranted, it would be reported.  (Note: many minor instances of “misconduct” can be addressed at the circuit court level.)

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No

10.
Have you engaged in any fund‑raising activities with any 
political, social, community, or religious organizations?   No

11.
How would you prepare for cases that were before you?  


Read the transcript and briefs and do preliminary research if needed.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

Our courts must be active in the sense that like the rest of the world jurisprudence is not static.  The court must, and has shaped, our laws as needed.

(Examples: Comparative negligence, punitive damages oversight).  As to public policy, I feel the court is not in the business of “setting” public policy but can be responsive to public policy.  However, the court should not yield to public policy.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I try now to speak to groups such as the Bar and University classes.  I had signed on to the speakers bureau for the ABA’s Judicial Division two years ago, but was not called upon.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?  No

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  

Ad Hoc Rules Committee, Circuit Court Advisory Committee, Judicial Standards Committee

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:  

This should be given the most weight.


b)
The use and value of an agency’s interpretation of the Constitution:



I would give little weight to this.

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

I have never encountered this, but believe I would like to know the underlying debate on a provision and the reason for a provision if it is attainable.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


Since plenary is defined as full power or authority, I would conclude other levels of government do not have plenary authority but do have a form of plenary power.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?

I belong to a dance club that holds two formal dinner dances a year for married couples only.  The memberships are in the husband’s names. I have reviewed the Judicial Canons of Ethics and do not see any prohibition for this situation.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes

22.
Have you written any scholarly articles?


Two Law Review articles published while I was in law school.

23.
What do you feel is the appropriate demeanor for a judge?


Calm, confident control.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?  


All the time.

25.
Would there be a role for sternness or anger in meetings with attorneys?


I do not like either of these words, “sternness or anger”.  I do not believe either is appropriate in any dealings with anybody.  Firmness and reason are appropriate.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


To date, I have spent no money.

27.
Have you sought or received the pledge of any legislator prior to this date?  
No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?   No
30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?


My secretary helped prepare my paperwork on her own time and own 
computer.

31.
Have you contacted any members of the Judicial Merit Selection 
Commission?

I called my delegation members to alert them of my intention to run. Rep. F. Greg Delleney, Jr. is a member of the York County delegation.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/John Calvin Hayes III
Sworn to before me this 28th day of September, 2006.

Notary Public for S.C.

My Commission Expires: October 14, 2006

MS. SHULER:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.  One final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was entered earlier into the record, Judge Hayes meets the statutory requirements for this position regarding age, residence, and years of practice.

Q.     Judge Hayes, you really mentioned this in your opening statement, but why do you now want to serve as an Appellate Court judge?  

A.     Well, I think I sort of did try to address it a little bit.  I'm very happy with what I do.  I like to consider that I'm a people person and I literally enjoy working with attorneys.  You know, when you practice law, just like those of you in the legislature and those of you in academia, your best friends are the people you work with.  And so I like  attorneys.  I know that's not universally accepted, but I like attorneys.  So I enjoy working with them and I enjoy trying cases.  But, again, I'm 61 years old and I've always thought that -- and I've done this for 15 years -- I've always thought that sometime, I would like to move -- in the pecking order, we think of moving up, that I would like to do this.  I, quite frankly, am not sure I would have wanted to have done this for 20 twenty years as opposed to being a trial attorney.  It's a much more isolated job, but it's something that, at this stage of my career, at this stage of my life, I would like to do.  And I enjoy researching.  I like to take an issue and try to find that common denominator and reach a variable.  And one thing that I miss somewhat from the practice of law was the opportunity to debate an issue.  Nobody debates me.  Well, sometimes, they do, but I usually win.  And to have the opportunity to have two other individuals, since the Court of Appeals sits in three-judge panels, and try to convince them that my argument is a persuasive argument.  Intriguing is not the right word, but I see that as a good opportunity to do something I enjoy doing.  I've sat in with the Supreme Court on two occasions.  One was sort of a slam dunk case, but one was a very tough issue and I enjoyed -- I remember how much enjoyed -- and they asked me to participate, which I was kind of surprised, being the fifth wheel -- actually allowed me to participate and actually brought into some of my arguments.

So I would be able to, again, get back into that aspect of the practice of what we learned to do in law school; that is, taking an issue again and determining what I think, or how I think it should be resolved and having to convince, or at least discuss with two other individuals as to how it ought to be resolved.  Those of us who have practiced trial law, I think, had no greater joy than going before a jury to try and convince them that we were right and the other side is wrong, and we'll get sort of that opportunity.  

Q.     And you've discussed this, as well, but you can elaborate further.  Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far will help you to be an effect Appellate Court judge?  

A.     Well, going back to the practice of law, I'd only been out of law school -- well, first, I was a clerk for a former Chief Justice.  Shortly after I left him, I was invited by the legislature to handle the plaintiff's side.  But the legislature hired me to represent someone that turned out to be Dottie Duncan in the Duncan versus York County case, which is a case that established the Constitutionality of a home roof.  I argued that it wasn't Constitutional.  The Supreme Court, it was within the Supreme Court's jurisdiction, they went with me on one form of government, which was really going back to the old delegation method.  I lost on the other four.  

But I have been involved in appellate work.  I enjoy it.  I have written some -- I've had two really tough cases in Charleston that I wrote, that I like to think was a very, very good opinion.  One, the legislature still deals with, and that's James Island.  I did a very extensive opinion on the first suit, the Charles Glaze versus Grooms case, which was a very tough issue about the rights to annex and the right to incorporate a new city.  I don't think Senator McConnell has ever forgiven me for it, but the Supreme Court upheld me so I was right.  But that was a very high profile, very involved case.  And about the only law on it was an attorney general's opinion that I actually found was not the proper law and the Supreme Court upheld it.  I also had the very high profile case that the legislature had in its lap for a while involving Roper Hospital versus The Medical University of South Carolina.  In both of those, the reason I point them out is, I wrote very, very lengthy orders with very lengthy and very involved legal issues.  Now, the Supreme Court wasn't as happy with my Roper Hospital opinion as they were with my Glaze versus Grooms and found out I had determined wrongly in the second case.  But whether for good or bad, that issue ultimately disappeared on its own, and I can't comment on whether that's good or bad.  But I've had those opportunities and I've enjoyed them.  And I think, as I said, if anybody wants to spend their time doing it, I think through reading those orders would show what I could do with opinions.  And up in Senator Ritchie's area, I had a very, very tough conviction involving a gentleman named Keith Simpson, a death penalty case.  And I think I wrote an extensive order.  The Supreme Court  agreed with part of it and didn't agree with another part of it.  But I've had opportunities to do that and I enjoy it, and I like to think the product I turn out is good.  

Q.     Is there any single substantive area of the law in which you are weak, and how would you compensate for that perceived weakness?  

A.     The only area that I feel that -- I don't want to say I'm weak, but my weakest, would be, I have not been dealing with family law because we don't do that.  I have, over the last year in preparation for     the test, read more family law than I've read in the last few years.  I think I can acclimate to it by researching and reading.  Very candidly, for probably most of us -- you know, I'd better not say most of us -- but I haven't done any real family law since I went into legislature.  See, I found that family law did not jive with being a member of the General Assembly scheduling-wise, so I pretty much got out of that.  The law, I know, in family/domestic has changed substantially, so I would have a learning curve there, I'll have to admit.  But I think that I'm studious enough to bring myself up to speed on it as need be.  Again, reading over the last year, I have learned a lot more about termination of parental rights and criteria for setting alimony, attorney's fees, child custody, all those things that I have known for the last 20 years.  But I think I could bring myself up to speed on that.  I don't feel that there are any other particular area because we do both civil and criminal, we hear workers' comp appeals, so we get into workers' comp.  I've held court quite a bit here in Columbia and done a lot of agency cases.  And so I feel like I have a familiarity with agency law.  And so I think with the exception of -- I think my weakest, although I'm not going to concede that it's weak, weak, but my weakest area would be family law.  

Q.     Is there an area of the law that is your strength that would be perceived as an asset on the Court of Appeals?

A.     I don't think there's an area of law, and dropping modesty as a must, I think my strength would be my ability to -- having done this, practiced law since 1971 -- my ability to understand the issue and know where to look for answers.  

Q.     How would you create your work product on the Court of Appeals?  

A.     I'm not sure I understand the question, other than -- let me tell you what I envision doing.  Of course, hearing the arguments.  I don't know exactly how they handle it, although I know how it gets assigned to whoever is going to write it.  But by using briefs, my own research, and my staff attorneys, I would do like I do orders now.  I, quite frankly, probably don't utilize my law clerks as much as some of the other judges because I'm kind of a hands-on kind of person when it comes to that.  I do most of my own orders.  And I would just -- all I can say is, I would fashion an opinion based on the law and what the consensus is.  As I understand sort of the process is, a consensus is sort of reached, one person writes the opinion and then after it's circulated, everybody has the option of saying, well, we've changed our mind or we don't think you've said it right or dissent.  So, again, if I understand your question, the only way I know how to answer it is, I would do what I do now with orders.  I would research it.  I would try to be exhaustive.  I would take the -- I'm certainly not going to abandon the information given to me by others in briefs.  I'm certainly not going to abandon any positions presented to me by my fellow members of the court.  Just like I don't do that with the attorneys' position.  And analyze the issues and apply the law and find an opinion.

Q.     When is it appropriate to write a concurrent or a dissenting opinion?  And if it is appropriate, are there any dangers in writing the concurrence or dissenting opinions?

A.     I'm a big, stare decisis guy, like I think most lawyers are.  Because I like to know -- and even as a judge, I like to know when I rule what the heck the law is, to be very candid.  Concurring opinions can muddy that.  Dissenting opinions can muddy that.  When Judge Shaw served with Judge Sanders, who prided himself in having compromised opinions -- at least, that's what he told the general public.  And I presume, and for just the reasons I'm saying, that you don't want to sell out and go along with the majority, obviously, just to do that.  But I think the purpose of the appellate courts is to resolve those issues.  And you'd think after hundreds of years of jurisprudence, there wouldn't be many of them out there, but are plenty.  And so, I think, from the standpoint of the Court of Appeals and, I could say the same for the Supreme Court, that unless there's some -- unless I had some real concern, I don't know that I would be someone who would write a lot of concurring opinions.  I don't think I would hesitate to write a dissenting opinion if I wasn't pleased with the outcome of the majority opinion, but I would do either of those with a lot of caution because I think the practitioners and the trial judges need to know the rules of the game to play it.  

Q.     What would you like your legacy to be as a judge on the Court of Appeals?

A.    Well, I would like to say I'd be fair and I'd like to say brilliant.  But, no.  I would like to just -- it's hard to say what you'd like your legacy -- what I think of myself is, I think I'm a hard worker.  I'm diligent.  I think I'm prompt.  I think I'm attentive.  I think I'm fairly smart and able to go through issues and reach decisions.  And I would like -- I hate to say I'd like to feel this way.  I do feel this way, that I'm extremely fair to everyone.  As corny as it sounds, and I may have said this in some of the things I've written, do unto others as you would have them do unto you.  It's corny, but if you do that, you turn out pretty happy and the people you deal with turn out pretty happy.  And you can't always do that because you've got two sides and I can't come out generally, usually, satisfying both sides.  But my legacy would be hard working, I'd like to say intellectually appropriate opinions, I don't think that they're going to win any prizes, and prompt and fair.  

Q.   If you were elected to the Court of Appeals, where would you have your primary chambers?  

A.     It would be in York County.

Q.    Thank you, Judge Hayes.  I have a few housekeeping issues to cover with you.  Have you sought or received a pledge of any legislator prior to this date?  

A.     No.

Q.     Have you sought or have you been offered a conditional pledge of support by any legislator pending the outcome of your screening?

A.     No.  

Q.   
Have you asked any third-parties to contact members of the General Assembly on your behalf?

A.    People have asked me whether or not they can.  And, in fact, one of them actually got some information from your office.  I have not asked anyone.  If someone who's asked if they can do anything, all I've said is, as I understand the rules, you can put in a good word, but you can't ask them to vote for you.  And so I have had people come to me and say, we want to help you, what can we do.  And I'm very cautious to say, we can't ask anybody to vote for me.  But, as I understand the rule, you can just say, you know, I think he's a swell guy, and that sort of thing.  

Q.     Have you contacted any members of the Commission?

A.     I have inadvertently called -- well, I called to tell Greg Delleney that I decided to run because -- a courtesy call just to tell him I was running.  I called Senator Cleary's office, not realizing he was on the Committee when I was going through the list the other day.  But as soon as his staff told me he was on the Committee, I said, goodbye.  In going through making calls, I placed a call to Doug Smith.  As soon as I realized he was on the Commission -- because I went to Fletcher Smith and then I said, whoops, I just called the wrong -- made the wrong call.  I called Doug Smith back immediately and apologized, to disregard the call.  No, I didn't ask any of those people to vote for me.  In fact, I didn't even talk to Senator Cleary.  And they certainly were not meant to violate the rule and I did not ask for any support.

Q.     Do you understand the 48-hour rule?

A.     Yes, I do.

Q.     Could you explain, in your own words, the 48-hour rule to the Commission?

A.   Well, once the report comes out -- and I can't remember how y'all finally decided to do it with the Friday issue -- but once it comes out, which I understand is the 16th, we cannot personally, directly or indirectly through other people, ask for commitments until after that 48 hours has expired.  And I would presume that means, if it comes out at twelve on one day, you've got to wait until twelve two days later.

MS. SHULER:  I would note that the Piedmont Citizens Committee reported that Judge Hayes is eminently qualified and that they have the utmost respect for his integrity and dedication to the law.  Mr. Chairman, without objection, I would request that the Piedmont Citizens Committee report be entered into the record.

SENATOR RITCHIE:  Without objection, it will be done at this time.

MS. SHULER:  I would just note for the record that any concerns raised during the 

investigation regarding the candidate were incorporated into the questioning of the candidate today.  And, Mr. Chairman, I have no further questions.

SENATOR RITCHIE:  Thank you, Ms. Shuler.  Does any member of the Commission have any questions for Judge Hayes?  The Senator from Charleston?

SEN. FORD:  Yeah.  Judge, we got eight well-qualified candidates for this position.  What I've noticed about your presentation, you enjoy the law, it looks like, from all aspects.  Just which level of law would you feel is the most important?  A lawyer, a Family Court judge, A Circuit Court judge or the position you're running for now?  Which one you would enjoy the most?

JUDGE HAYES:  Well, being very candid, my wife says I enjoy -- would probably enjoy to continue to do what I do now the most because I'm a people person.  But professionally and for my career, I think I would enjoy a change, I think I would enjoy the writing aspect and the research aspect.  You don't get to do as much of that.  I'm sitting in the courtroom, I'm in the middle of a medical malpractice case, I've got a jury coming back at two.  So I sit for two or three days listening to lawyers and listening to witnesses and rule occasionally and then charge a jury.  And I really don't, except for some cases, like I mentioned earlier, non-jury cases that I hear, I don't get to utilize those skills I've learned and those skills I enjoy using.  So I enjoy immensely what I do now and I enjoy practicing law.  But I think it would be a different kind of pleasure or enjoy, or whatever you want to call it, to be in the posture of being able to take those issues and, while I'd like to say be the final say so since they can go through certiorari up to the Supreme Court -- and I know the Court of Appeals is not always the final say so -- but being the final say so on a lot of issues that we wrestle with.  And the ultimate or the next-to-last final say so on some issues the Supreme Court determines they need to look at.

SEN. FORD:  And you don't think the Court of Appeals would be too boring for you?  

JUDGE HAYES:  I don't think it would be boring.  I think it would be quite --

SEN. FORD:  Challenging?

JUDGE HAYES:  Quite challenging.  And, again, it's a different process.  It's more isolated, you know.  It's more isolated.  

SEN. FORD:  Y'all are by yourself and, I mean, you come in contact with the public, with lawyers and --

JUDGE HAYES:  Well, not as much as you do in what I do now.  There's no question about that.

SEN. FORD:  I don't want to see you grow old behind no desk.  Because it looks like you have a lot of fun doing this.

JUDGE HAYES:  Well, I do.  And, again, my wife kind of says that she thinks I'm where I ought to be.  And I enjoy doing what I do.  But I would like, again, as a career challenge, you know, a way to cap off.  You know, I can only do this for 11 more years and 11 years sounds like a long time, but I would like to be -- this would be a good cap-off.  It would make the children happy, too.  They'd like to see their daddy up on the Court of Appeals.

SEN. FORD:  That would be like someone like me leaving the Senate and trying to be Governor.

JUDGE HAYES:  Well, can I tell you one real quick thing, Senator?  When I was in the Senate, I got a call from a former Governor wanting to know if they could float my name out, along with several others, to run for Governor.  And he said, have you ever thought it about it?  And I said, Governor, anybody who serves in the legislature has probably thought about running for Governor, just like anybody who's ever practiced law has thought about being a judge.  And I said, and I have thought about it, but, no, thanks.  So, you know, I don't want my name floated out.  I was very pleased being in the Senate at that time and that was one hassle I didn't want to get into.  But, yeah, there's some analogy to being a Senator and moving up to -- skipping over Lt. Governor and being Governor.

SENATOR RITCHIE:  Thank you, your Honor.  Although the former Chairman of this Commission would have said that the Governor's office is a demotion from the Senate.

JUDGE HAYES:  Well, yes.  I know him very well.

SENATOR RITCHIE:  Thank you, your Honor.  This concludes this portion of your process with the Commission.  As you know, we'll keep the record open until the publishing of the report, and you could be called back in should we need further information.  But we appreciate your participation.  As you are well aware, the 48-hour rule is in effect now and we look forward to working with you as this process proceeds.

JUDGE HAYES:  All right.  Thank you, very much.  It's good to see you.

                                               11:45 a.m.

CANDIDATE:        HONORABLE ROBERT N. JENKINS, SR.

SENATOR RITCHIE:  Please have a seat, your Honor.

JUDGE JENKINS:  Thank you, sir.

SENATOR RITCHIE:  If you would, please raise your right hand and be sworn in.  Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?

JUDGE JENKINS:  I do.

SENATOR RITCHIE:  Ladies and gentlemen, before you is Judge Robert Jenkins.  And, Judge Jenkins, have you brought some folks with you this morning you'd like to introduce?

JUDGE JENKINS:  No.  I did not.

SENATOR RITCHIE:  No?  I didn't know if you brought anybody --

JUDGE JENKINS:  I didn't.

SENATOR RITCHIE:  Okay.  Your Honor, have you had the opportunity to review your personal data questionnaire?

JUDGE JENKINS:  I did.

SENATOR RITCHIE:  And is it correct?

JUDGE JENKINS:  It is correct.

SENATOR RITCHIE:  Do you need to make any changes or update it in any way?

JUDGE JENKINS:  No, sir.

SENATOR RITCHIE:  Do you object to us making it a part of your record at this time?

JUDGE JENKINS:  I have no objections.

SENATOR RITCHIE:  It will be done so at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Court of Appeals Seat #4

1.
NAME:



Robert Nathaniel Jenkins, Sr.


BUSINESS ADDRESS:

Post Office Box 757, Greenville, SC 29602


TELEPHONE NUMBER:

(office): (864) 467-5854

2.
Date of Birth:


1947


Place of Birth:


McClellanville, SC

3.
Are you a citizen of South Carolina?   Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on 8/6/72 to Margaret Helen (Rivers) Jenkins. Never divorced. Two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.

Yes.  8/66 – Reg. Air Force, E-5 (Staff Sergeant) AF11820038.  In active reserve – 6/69 thru – 8/72; Honorable Discharge:  8/72.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


(1)
Yuba Community College, Marysville, California  Evening college  while on military active duty.  (1967-68) / New assignment.

(2)

Sacramento State College, Beale AFB, California- Extension College; evening classes while on military active duty,  (1968-69) New assignment.

(3)

University of Guam, Agana, Guam , evening college hours while on active duty, (1968-69) Completed active duty term.  Early out to attend college.

(4)

The Citadel, Military College of South Carolina  B.A. Degree (Political 


Science) (1969-72).


(5) 
The University of South Carolina Law School  Juris Doctorate (1972-75).

(6) 
Columbia University Law School (1982) – Two-week Program for Lawyers in areas of Evidence and Civil Procedure; received Certificate.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – 1976.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

(1)
1970-72:
One of the original organizers of the Citadel Big Brothers Assoc. for orphans at Jenkins Orphanage, Charleston, SC

1970-72:
One of the original organizers of the Citadel’s Afro American Students Association; served as its lst Secretary/Treasurer.

1970-72:
Under the sponsorship of the Citadel’s Afro American Students Association, coordinated an evening tutoring program for minority elementary students on the Eastside of downtown Charleston (Presbyterian Center).

1970-72:
Member of the Citadel Veteran’s Association.

(2)
1972-75:
Member of the Black Law Students Association: elected President 1975. Served as a tutor for minority first year law students.

1972-75:
Member of the Student Division, American Bar Association, served as a student delegate from the University of South Carolina Law School.

1972-75:
Served as a graduate student employee with the Office of the Governor (Division of Administration).

AMENDED 10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


I have consistently satisfied CLE requirements in excess of basic requirements:


Orientation for new Family Court Judges (1996).


Annual Judicial Conference with emphasis on current legal development in criminal and Family Law (1996 – 2006).


Annual Family Law Judges Conference, current updates in areas of interest in Practice and Procedure and Substantive Development in Family Law (1996 - 2006).

National Council of Juvenile and Family Court Judges, Reno, Nevada Annual Conference (1998, 2001, 2003, 2004, 2005, 2006.)

Evidence in Juvenile and Family Court,  (1998).

Advance Family Law (1997, 2003).

National Judicial College: General Jurisdiction (2000). 

S.C. Bar Criminal Law Comprehensive Review (1999).


Children Law Summit, (2006), sponsored by S.C. Court Administration.


AMENDED: Specific titles and dates of CLE Courses covering the past 5 years are hereby submitted with this letter for inclusion in my application to more accurately answer this question. This information was obtained from the SC Commission on Continuing Legal Education.


2001:


Family Court Judges Conference, 5/3/2001, 6.25;


SC Bar Family Law Section, 1/26/2001, 3.00;


SCCA Family Bench/Bar Seminar, 7/1/2001, 6.0;


2001 Orientation School for, 7/2/2001, 6.50;


Judicial Conference, 8/23/2001, 8.25;


Lexis-Nexis Training, 9/7/2001, 1.00;


64th Annual Conference, 7/15/2001, 13.75.


2002:


Family Court Judges Conference, 5/1/2002, 6.00;


SC Bar Family Law – Part I, 1/25/2002, 3.00;


SC Bar Family Law Section II, 1/25/2002, 3.00;


SCTLA 2002 Annual Convention, 8/1/2002, 13.50;


Judicial Conference, 8/22/2002, 8.00.


2003:


Family Court Judges Conference, 4/30/2003, 6.50;


SC Bar Family Law – Part I, 1/24/2003, 3.00;


SC Bar Family Law – Part II, 1/24/2003, 3.00;


Judicial Conference, 8/21/2003, 7.50;


SCTLA 2003 Annual Convention, 8/7/2003, 12.00;


66th Annual Conference, 7/20/2003, 13.50.


2004:


Family Court Judges Conference, 4/28/2004, 5.00;


Advanced Family Law, 10/24/2004, 25.00;


Judicial Conference, 8/19/2004, 7.25;


Family Law Section Meeting, 1/23/2004, 3.00;


Judicial Oath of Office, 8/19/2004, 1.00.


2005:


SC Bar Family Law Section, 1/21/2005, 3.00;


Family Court Judges Conference, 4/27/2005, 6.00;


Annual Judicial Conference, 8/24/2005, 7.75;


SC Family Court Bench/Bar, 12/2/2005, 6.00;


Annual Conference, update, 7/17-20/05.


2006:


SC Bar Family Law Section, 1/27/2006, 3.00;


Family Court Judges Conference, 4/26/2006, 6.00;


Annual Judicial Conference, 8/23/2006, 9.00.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


Yes.  I have taught the Juvenile Law/Pre-Trial Diversion Course through the sponsorship of the Department of Youth Services and the local Solicitor’s Office. It was a ten (10) week course designed to teach juveniles between ages 13-16 responsible civil conduct under the law; giving them exposures through site visits and guest presenters on law enforcement functions,  (1986-88). I have served as a presenter for the SBA COMMITTEE for Indigent Representation on the topic of Judicial Responses to PRO SE Representation (1998). I have served as a presenter for the Family Court Judges Conference on topic of Judicial Ethics. (1998).  I have served as a CLE presenter for programs sponsored by the S. C. Black Lawyers Association 2001, 2003 and 2006.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


None Published.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


U. S. Supreme Court – 1982.


U. S. Forth Circuit – 1976.


S.C. Supreme Court – 1976.


U.S. Military Court of Appeals – 1976.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1976-79:
Engaged in the active practice of law as a Staff Attorney/Managing Attorney with Legal Services Agency headquartered in Charleston, South Carolina (NLAP, Inc.).


Provided direct legal assistance to indigent clients in the areas of Family Law (50%), State/Federal Housing Law (20%), State/Federal Public Benefit Laws (15%), and State/Federal Consumer Law involved in Claim & Delivery and Deficiency Suits (10)%).  Other areas of service provided included the preparation of wills and deeds; power of attorneys for clients financial affairs.  Yearly caseload exceeded 300 cases. In this position, I also coordinated the expansion of offices to Georgetown, Kingstree and Beaufort Counties.


In addition, coordinated the attorneys’ weekly office schedule for client intake and served as the office liaison with the local courts.  The office yearly caseload exceeded 5,000 cases.

1979-95:
Engaged in the active practice of law as an Attorney/Administrator titled: Director/General Counsel for Legal Services Agency of Western Carolina, Inc. in Greenville South Carolina.  Fifty percent of time was devoted to client practice in association with 13 staff attorneys in the areas of: Family Law Practice (50%), Federal Consumer Law (10%) and other legal services associated with the practice of Poverty Law. I was responsible for the legal services provided through offices located in Greenville, Anderson, and Greenwood, serving those areas and the adjoining counties of Edgefield, McCormick, Abbeville, Oconee and Pickens.  The yearly total caseload exceeded 4,000 cases.


Served as legal counsel for numerous local community organizations whose missions are to improve the lives of people in poverty.  Examples include: Greenville’s Child, Inc., Save Our Sons, Neighborhoods In Action, The Neighborhood Economic Development Corporation , and Brockwood Senior Housing Corporation.


Served as an attorney member on the Kellogg Bar & Bench Sub-Committee of Judicial Administrative Policy, recommending Family Court Rule changes affecting disposition of cases where the State is involved in establishing permanent placement for Foster Care children (1993-on-going).


I was responsible for the hiring and training of all staff attorneys.  I was responsible for public relations with the court system and the community.  I served as liaison to the local state and national bar associations.


I was responsible for managing a yearly operating budget of over one million dollars and served as the general counsel for the corporation’s financial affairs with state/federal government and other regulating bodies.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  
Non- rated.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Not Frequent;


(b)
state:

Frequent.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

65%;


(b)
criminal:
0%;


(c)
domestic:
35%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

2%;


(b)
non-jury:
98%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?


Solo – 60%;


Associated – 40%.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
Fieldcrest Tenants Association, et.al. vs. Housing Authority of Greenville, U.S.District Ct., Greenville – 1980.  This case involved the prosecution of Due Process rights of public housing tenants against irregular conduct and practices of public housing management in setting improper rent, improper assessments for maintenance repairs and causing wide spread evictions for improper reasons.  Prosecuted as a class action, the matter was successfully resolved by court consent in favor of all families living in Greenville Public Housing.  It resulted in better management practices which gave proper respect for the leasehold right of public tenants.

(b) 
John Plumley, et.al. vs. School District of Greenville and State Board of Education,  U.S. 4th Cir. (Unpublished 1982, #81-1894).  This case was important because right to attorneys fees by staff lawyers were permitted at reasonable levels where prosecution is successful under Section 1983 of the federal civil statute.


(c)
Greenville Housing Auth. vs. Jessie Salters, 316 S.E. 2d. 718, 281.SC 608  (S.C. App. 1984)  This case is important because it involved preventing a 64 year old lady who lived in public housing all her life from being made homeless by ejectment action of the housing authority based on circumstances beyond her control.


(d)
Jenkins, et. al. vs. American Modern Homes, et.al., 90-10-5549 (Cir. Ct. – Charleston County).   This case involved seeking to enforce proper hazard insurance coverage for Hugo related damages against a claim of exclusion due to alleged flood damages.  The issues were successfully resolved in clients favor after extensive discovery and trial preparation, thus preventing a homeless outcome for clients. (1990).


(e)
Hatchcock and Shuly vs.Tammy McKensie , 94-CP-23-1336 (Cir. Ct.– Greenville ) on Supersedeas to S.C. Supreme Court.  This case involved the enforcement of clients right to continue possession of premises under the HUD Section 8 Housing Subsidy Program against improper ejectment proceeding brought by landlord.   The Client’s mental condition complicated resolution of the issues (client is covered under the American With Disabilities Act (ADA).  Case resolved favorable to interest of client.  (1994).

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Creel vs. Miles, In re: Dianne Mary Miles, Supreme Court unpublished memorandum #79-179.  This case involved an unsuccessful attempt to get practical compliance with the ten day hearing rule in cases where a minor has been taken into protective custody through DSS and law enforcement to protect rights of the parent;


(b)
Public Savings Life Ins. Co. vs. Bryant, 250 S.E.2d 926,289 S.C. 153 (1979);

(c)
Greenville Housing Auth. vs. Jessie Salters, 316 S.E. 2d. 718, 281 

                    SC 608  (S.C. App. 1984)  This case is important because it involved preventing a 65 year old lady who lived in public housing all her life from being made homeless by ejectment action of the housing authority based on circumstances beyond her control;


(d)
Hatchcock and Shuly vs.Tammy McKensie , 94-CP-23-1336 (Cir. Ct.–Greenville) on Supersedeas to S.C. Supreme Court.  This case involved the enforcement of clients’ right to continue possession of premises under the HUD Section 8 Housing Subsidy Program against improper ejectment proceeding brought by landlord.  The Client’s mental condition complicated resolution of the issues (client is covered under the American With Disabilities Act (ADA).  Case resolved favorable to interest of client.  (1994).
21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.  None.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.  Family Court Judge Seat #5 in the Thirteenth (13th) Judicial Circuit


1996 - Present.


I am now serving as a Circuit Family Court Judge for the 13th Judicial Circuit.

My current term is through June 2008.  This is a court of limited jurisdiction by statute covering marital litigation, juvenile cases, child dependency cases and all other domestic relations issues.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Rourk vs. Rourk
95-DR-95-08-1178 - Charleston

T.P.R. (Private Action) (Termination of Parental Rights)

The decision disallows termination based on application of S.C. law.

(b)
Purdy vs. Purdy (578 S.E.2d. 30, 356 S.C.400 ( S.C. App. 2003)   Beaufort

This case involves the issue of whether the Court erred in refusing to terminate the child support obligation of a father where the father claims that his daughter, although less than seventeen, was an emancipated child by other circumstances.  The appeals Court affirmed.

(c) 
Greene vs. Greene  569 S.E.2d 393,351 S.C. 329  Greenville

This case involves the Court’s treatment of equitable division of marital property in a divorce action.  It also involved whether some of the property was non-marital.  The appeals Court affirmed in part; modified in part; reversed and remanded in part.

(d)
SCDSS vs. Evans, et. al. - Greenville


95-DR-23-5300, 97-DR-23-1073 

T.P.R. (Public Action)   (Termination of Parental Rights)

The decision allows termination based on S.C. law application.

(e)
SCDSS vs. Sturkey, et. al. - Greenville


99-DR-23-258

T.P.R. (Public Action)

(Termination of Parental Rights)

The decision allows termination based on S.C. law application.

S.C. Court of Appeals 4/22/99 - Opinion #99 - affirms.  

See Attachment 23(e). UP-258.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


Yes.  1979-1996 - Director, Legal Services Agency of Western Carolina, Inc. Appointed through selection by quasi-public Board of Directors.


1984-86 - State Advisory Committee on Workers Compensation Laws - Appointed by the Governor of South Carolina.


1990-1996 - Board of Directors, South Carolina Protection and Advocacy System for the Handicapped, Inc. - Appointed by Board of Directors.


1991-1996 - The Citadel Board of Visitors - by designation for the State Superintendent of Education.


1993-1996 - Board of Directors, South Carolina Families for Kids - Appointment by Board of Directors.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Candidate for Resident Seat #4 Circuit Court of Greenville, Qualified; not recommended – 2004.


Candidate for Judicial Seat #3, Family Court, Greenville County (Thirteenth Judicial Circuit. - January 1992.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Yes.

(1)
State Government Employee (1972-76) Office of The Governor, Division of Administration (Supplemental Graduate Student Employee).

(2)
Sam Solomon Wholesaler (part-time undergraduate work) / Stockroom. (1971) (6 mos).

(3)
Pic  & Pay Shoe Retailer (Management Trainee Program) (1972) (4 mos).

(4)
Military Service (Air Force) 1966/69.


(5)
Chock Full of Nuts Restaurant Chain - clerk (1964/66).

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

AMENDED 34.
Have you ever been sued, either personally or professionally?  If so, give details.


Yes.  Professionally:  as a defendant in my official capacity as Managing Attorney with Neighborhood Legal Assistance Program.  The case alleges violation of FOR, Fair Labor Standards Act, The Legal Services Corporation Act and alleges discrimination.  The case was dismissed with prejudice on 8/5/80 by Judge Hawkins @ 2-CV-79-1360 D4.


AMENDED: 


Ms. Nancy Coombs, Counsel to the Judicial Merit Selection Commission, has brought to my attention the above Lis Pendens filed in Greenville County on 8-1-96 listing my name, among others, and asking for an explanation. This information is presently in the database at SLED.


I have researched this matter and found that this matter was ended October 31, 1997, in an order signed by Judge Charles B. Simmons, Jr. in Civil Action #96-CP-23-2612. My name was erroneously mis-labeled in the Lis Pendens in the capacity as the Chairman of the Piedmont Annual Conference Trustees of the 7th District of the African Methodist Episcopal Church, a position which I have never held.  I never participated in the proceeding as a party or in any other capacity as I was never served a summons or complaint. In any event, Judge Simmons’ Order effectively dismissed this matter in favor of the Church. SLED’s file should be updated to show that this matter is inactive and ended.


Thank you for bringing this matter to my attention. It would not have come to my attention but for this screening process.  I am including a copy of Judge Simmons’ Final Order and the mis-labeled Lis Pendens which was filed in the initiation of the case.  This case is 10 years old and now in the archived files of the Clerk of Court for Greenville County.


I trust that this will clear this matter up for the Commission. If not, please let me know and I would gladly respond.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  None.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf? Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  Not for the purpose of seeking pledges before screening.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
South Carolina Family Court Judges Association;


(c)
National Juvenile and Family Court Judges Association;

(d)
South Carolina Black Lawyers Association – member; served as its Treasurer 1976-1980;


(e)
Greenville Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Allen Temple A.M.E. Church – Board of Trustees; Superintendent of Sunday School.

(b)
Association of Citadel Men –member.

(c)


Northwest (Travelers Rest) YMCA- Board member 1996 – 2002.

(d)


Goodwill Industries (Greenville) Board member 2000-present.


(e)
Greenville Citadel Club – member.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

1.
Concurrent Resolution #S698 from the State Legislature for Outstanding Service as a Governor Appointee to the State Committee for Improvement of Workers Compensation Law – 1987.

2.
Certification of Appreciation Award from The State Department of 


Youth Services for teaching the Pre-Trial Diversion Class for Juvenile – 
1985.

3.
Columbia University School of Law – Completed two weeks course in Civil Procedure taught by Judge J. Weinstein (1982).

4.
Leadership South Carolina – 1983 Graduate.

5.
Leadership Greenville – 1982 – Graduate.

6.
Executive Leadership Course, Center for Creative Leadership, Greensboro, North Carolina – 1989.

7.
Received Board Member of the Year Award for board and legal services work for Greenville’s Child, Inc. (1993).

8.
Received Outstanding Attorney Award for legal services rendered to the Save Our Sons, Inc. (S.O.S.), 1994.  Save Our Sons is a non-profit Community-based organization dedicated to reducing the rate of incarceration of African-American male juveniles by working with the Family Court System and judges as an alternative placement for structured mentoring and development.

9.
Coordinated the establishment of the Libra Society, a local volunteer organization for lawyers to give pro-bono service to indigent clients through Legal Services of Western Carolina, Inc. and the State Bar Pro-Bono Program. This has resulted in more than 115 lawyers from Greenville and Pickens counties serving on referral panels to serve the Family and Probate Courts in the 13th Judicial Circuit.

10.
Judicial member appointed by the Chief Justice to serve on the Commission of Judicial Conduct (1996-present). 

11.
Member – Family Court Judges Advisory Committee (1996-2001)

12.
Chief Administrative Judge for Family Court for the 13th Judicial Circuit (Greenville and Pickens (counties) from 1/99 to 12/99.

13.
Faculty member - Family Court Judges Orientation Classes 2000/2001.

14.
Selected as one of twelve honorees on the 2001 BellSouth African American Calendar for the State of South Carolina.

15.
Selected as the 2001 recipient of the Greenville County Human Relations Commission’s R. Cooper White Award for Equality and Justice.

16.
Supreme Court Task Force on Need for Improving Civil Indigent Legal Services in Family Courts – member.
AMENDED 49.
References:

(a)
Honorable William M. Catoe, Jr. (U.S.) District Court)


Post Office Box 10262


Greenville, South Carolina 29603


Phone #: (864) 241-2740

(b)
John P. Britton, Esquire


Post Office Box 1429


Sumter, SC 29151-1429


Phone #: (803) 773-7473

(c)
Jo Watson Hackl, Esq.


Post Office Box 728


Greenville, SC 29602-0728


Phone #: (864) 242-8227

(d)
Mr. Roger Owens

108 Willowbrook Lane

Mauldin, SC 29662

Phone #: (864) 297-4694 

(e)
Mrs. Kim Royce


South Carolina Credit Union


Post Office Box 5622


Greenville, SC 29606


Phone #: (864) 235-0363  ext. 5408


AMENDED: Attorney Jo Watson Hackl has changed her letter of reference to show her support for my candidacy for S.C. Court of Appeals Seat #4. FYI, Ms. Hackl is not an attorney who regularly appears before me in family court. She is a former board member and chairman of the Legal Services Agency of Western Carolina, Inc. Board of Director during the period of my tenure as its Executive Director. Her letter has been sent under separate cover to your attention.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Robert N. Jenkins, Sr.

Date: 9/25/06

Your Honor, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and our inquiry has focused on the nine evaluative criteria which include a survey of the bench and the bar, a thorough study of your application materials, a verification of your compliance with State Ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election, and there are no witnesses present to testify.  Do you have a brief opening statement you'd like to make before the Commission?

JUDGE JENKINS:  I'd like to say, thank you all for considering my application.  I am now serving my second term as a Circuit Family Court judge, and I'm looking forward to the possibility that I could serve at another level in the court system.  Thank you, very much.

SENATOR RITCHIE:  Thank you, your Honor.  At this time, I'm going to turn you over to counsel for further questioning.  

JUDGE JENKINS:  Thank you.

MS. COOMBS:  Good morning, Judge Jenkins.

JUDGE JENKINS:  Good morning.

MS. COOMBS:  Mr. Chairman and Members of the Commission, Judge Jenkins provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to the Commission members earlier and is included in your notebooks.  I have no concerns with Judge Jenkins' statement and, with the Commission's approval, I would ask that those questions be waived in the public hearing today, and would also ask that the statement be entered into the public record.

SENATOR RITCHIE:  Without objection, and it will be done so at this point in the transcript.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:
Robert Nathaniel Jenkins, Sr.

Address:
104 Grayson Drive



Travelers Rest, SC 29690

Work Telephone:
(864) 467-5854

1.
Do you plan to serve your full term if elected?  Yes

2.
If elected, do you have any plans to return to private practice one day? No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  

My personal philosophy regarding ex-parte communication is to avoid such contacts.  There will be times when ex-parte petitions are formally filed with the Court.  If I am serving as Administrative Judge, I may have to determine whether, and to what extent, an emergency exist which would merit immediate consideration or action.  This would have to be in exceptional circumstances, only.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

My personal philosophy on recusal is to not preside over cases where there is an actual conflict of personal interest involving either a party or an issue.  If there is a possible apparent conflict of interest which would not affect my judgement after disclosure to the litigants, I would consider any objections made by the litigants before deciding whether to proceed or not.  This must be considered on a case by case basis.  Former associates or partners cases could not be heard until sufficient time has passed to divest any actual or apparent conflicts.    Lawyer-legislators present an apparent conflict because it is common knowledge that they vote in judicial election, however, they vote to elect all judges.  Therefore, I would not automatically recuse myself.  My decision would be made on a case by case, factual basis.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would give great defense to the objection in making my decision.  If I decided to proceed, I would be compelled to explain on the record.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I do not accept gifts or hospitality knowingly, except from close relatives.  I would not hear cases involving close relatives or friends.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would consider it my duty to report such conduct to either the Commission or Lawyer on Judicial Conduct.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?   No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?

I start with knowing as much about the facts, as is practical, to discern any possible conflicts and to understand the case contextually. Secondly, I want to discern whether federal and state constitutional provisions or principles are involved and thirdly, I want to be familiar with any federal or state statute that may apply to the facts.

12.
What is your philosophy on “judicial activism,” and what effect should   
judges have in setting or promoting public policy?

My personal philosophy is that the legislative branch is there to make the laws and set public policy.  My role as a judge is to apply the laws to the facts presented. My role is not to make laws.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I plan to continue service as an appointed member on the Commission on Judicial Conduct and to serve as a member on the Supreme Court Task Force for Improvement of Civil Legal Services to Indigent Clientele.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?


Yes.  I make a point not to discuss cases outside of the formal court setting.  I restrict socializing to a very limited group of people who do not appear before me.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


Yes.  1) The Commission on Judicial Conduct – Member


         2)  Goodwill Of The Upstate – Board member

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

(a)  (b)  (c)

Historical evidence, agency’s interpretation and documents produced contemporaneously to the Constitution are all relevant to help interpret the Constitution of South Carolina.  Historical  evidence give some indication about the general social and mainstream  values that existed, agency  interpretation is important for precedential  consistency and documents existing contemporaneously give collateral verification of the true intent and meaning.  

Of all these elements, contemporaneously documents should be given 

the greater weight because of its greater probative value.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?

All political power is derived from the people as specified in the Constitution. The General Assembly has plenary power for those responsibilities assigned to it under the Constitution.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


Grants of power for other levels of government flow from the State level in our Constitution and Home Rule Statutes.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality to handle cases in this area.

I own one two-bedroom house that is leased for a monthly rental income which is used to pay the mortgage.  I do not consider myself to be in the general business of Landlord/Tenant to an extent that would impair my impartiality to handle cases in this area.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?   No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?


I believe a judge should be reserved in his conduct both ‘on’ and ‘off’ the bench.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


This rule applies all the time, seven days a week and twenty-four hours a day.

25.
Would there be a role for sternness or anger in meetings with attorneys?

I believe there is an essential role for sternness when the situation requires it; I don’t think there is ever a useful role for anger.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

I have spent over $100 on gas to travel from Greenville to Columbia and other counties to introduce myself to Legislators.  The total sum will be reported to the respective Ethic Committees of the House and Senate.

27.
Have you sought or received the pledge of any legislator prior to this 
date?


No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?    No.
30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?   No.

31.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?   Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Robert Nathaniel Jenkins, Sr.

Sworn to before me this 25th day of September, 2006.

Notary Public for S.C.

My Commission Expires: March 12, 2007

MS. COOMBS:  Also included for your review is a copy of Judge Jenkins's personal life experiences statement.  And I would also note for the record that based on the testimony contained in Judge Jenkins's PDQ, which was introduced earlier, he meets the statutory requirements of this position regarding age, residence, and years of practice.  

Q.     Judge Jenkins, why do you now want to serve as an Appellate Court judge?  

A.     It gives me an opportunity to function at a higher level in the court system.  It will give me an opportunity to broaden my area of inquiry, legal inquiry.  It will be different.  I'm now serving my second term as a Circuit Family Court judge, and I would welcome the opportunity to continue to serve this state at the Appellate Court level.  

Q.     And regarding your experiences as it relates to your candidacy today, can you explain to the Commission how you feel that your legal and professional experience thus far will help you be an effective Appellate Court judge?

A.     Well, I have a broad background.  I'm going back over 26 years of professional service as a public lawyer, really.  I've served as a lawyer that represent the indigent population of South Carolina for the most part of my experience.  I've served as an administrator of a legal firm, public legal firm.  So I've worked with lawyers, know the challenges of practices of law.  And I think that background and my life background, coming from a family where, basically, we had to overcome poverty, I think that that background would lend into my ability to blend in with my colleagues at the Appellate Court level.  

Q.     Is there a single substantive area of law which you are weak?  And if there is, could you tell us how you would compensate for that perceived weakness?  

A.     If there's any area that I've not practiced in, it would be in the criminal law area.  But that has, for the last 12, 11 years, I've served as a Family Court judge and have had to keep up in the criminal law area in my presiding over Juvenile Justice cases.  

Q.     And is there a single substantive area of the law in which you're strong that would be perceived as an asset to the Court of Appeals?

A.     Well, the entire area of family law would be an area that would be an area that I would bring immense expertise to the review process at the Appellate Court level.  

Q.     Can you tell the Commission how you would create your work product at the Court of Appeals?  

A.     Well, I would basically organize myself around a suspense system in terms of tasks.  I would want to blend in with whatever is the standard protocol that now exists there.  And I would certainly have to rely upon and use models from other colleagues at that level.  I would organize myself in that way in terms of a calendar suspense system, and I would also organize my staff in that same manner.  

Q.     What would you like for your legacy to be as a judge on the Appellate Court bench?  

A.     That I'm a fair person, that I give respect to those that come before me, and that I listen to people, and that I am sensitive to the concerns of those that comes before me.  Basically, that I'm a fair judge.  

Q.     When would it be appropriate to write a concurrent or a dissenting opinion?  And if it would be appropriate, are there any dangers in writing a concurrent or dissenting opinion?  

A.     Well, I would think that it would be in those cases where there is an absolute need.  I don't think that writing a dissent or an opinion that would be different from the majority opinion would lend itself, unless there's a distinct value and/or point that needs to be made that would aid the bar and the litigants that come before the Court and getting a different dimension to that particular problem.  I don't think that I would use it in a cavalier way.  I think the law -- one thing about the law is that, the more predictable the law is, the more value that is in terms of those that comes before the Court.  

Q.   
If you are elected to the Court of Appeals, where would you have your primary chambers?

A.     My primary chambers would be in Greenville, South Carolina.

Q.    Judge Jenkins, although you addressed this in your sworn affidavit, could you please tell the Commission members what you think is the appropriate demeanor for a judge?  

A.     A judge should always be in control of him or herself.  A judge should be one that listens, that's courteous, that keeps control of his courtroom to ensure proper decorum while not being obstinate about it.  I think my conduct on the bench should be 24/7 in terms of my personal conduct.  I think that the availability to be courteous to litigants and lawyers and to be useful to those that comes before the bench.  

Q.     Judge Jenkins, have you sought or received the pledge of any legislator prior to this date?

A.     I have not.

Q.     Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.     I have not.  

Q.   And have you asked any third-parties to contact members of the General Assembly on your behalf?

A.     I have not.

Q.     Have you contacted any members of the Commission?  

A.     I have not.  

Q.     And do you understand the 48-hour rule?  

A.     I do.  

Q.     Could you please tell the Commission your understanding about the 48-hour rule?   

A.    
My understanding is that, after you all have sent your report to the legislature, that you have a 24-hour period before we can seek pledges from those that serve in the legislature.

SENATOR RITCHIE:  Your Honor, I think you misspoke.  You said 24, but I'm sure you meant 48 hours.

JUDGE JENKINS:  48, I'm sorry.

SENATOR RITCHIE:  I just wanted the record to be clear in case anybody ever were to ask.

JUDGE JENKINS:  I am sorry.  It means, basically, I can't seek no pledge until 48 hours has expired.  And you all will give me the time frame to operate in and I intend to operate within that time frame.

SENATOR RITCHIE:  Thank you, your Honor.

MS. COOMBS:  And I would also note that the Upstate Citizen's Committee reported that Judge Jenkins meets and exceeds the criteria of the evaluative process.  And it's my understanding that report has already been entered into the record.  I would also note for the record that I did not find any concerns during the investigation of Judge Jenkins that needed to be brought to the Commission's attention.  And with that, Mr. Chairman, I have no further questions.

SENATOR RITCHIE:  Thank you.  Any member of the panel have any questions for the judge?  The Senator from Charleston?

SEN. FORD:  Yeah.  Judge, on the written test, would you offer any suggestions to the Commission on the fairness of it, any improvements that you would make as a candidate?  

JUDGE JENKINS:  Yes, I would.  And I gave this feedback to the staff members, as well.  I don't think it should be an approach that you're trying to, you know, got ya type of approach.  I think it really should test the basic knowledge of a candidate and you can achieve that by the way you ask the questions.  There are some subtle types of things in the canon area and the ethics area that, if you are not tuned into, you can really just be thrown off.  So I don't think that it needs to -- if you're testing the basic knowledge of a candidate, that could be done without including trick questions.  And that would be my only concern.  Other than that, I think you had a range of questions that allowed individuals to be tested in different areas.  But I think it should be very straight forward so that you really, basically, are testing the basic threshold knowledge of a candidate that comes before the panel.  

SEN. FORD:  So while taking the test, you felt that maybe -- you say it was trickery involved or you say, I got you type of thing?  

JUDGE JENKINS:  Well, I don't think there was any intention, no types of things.  I think that there are some fine distinctions in some areas of that test that could, given the time pressures that one was going through, could throw someone off.  

SENATOR RITCHIE:  Any other members have any other questions?  Your Honor, thank you, very much for appearing before us again this morning.  This concludes your portion of your participation at this point in the application and nomination process.  However, as you know, the record will stay open in the event that it's necessary to call you back before the panel.  And we ask that you be mindful of the 48-hour rule and we wish you all the best.

JUDGE JENKINS:  Thank you, very much.

SENATOR RITCHIE:  Thank you, your Honor.

                                               12:01 p.m.

CANDIDATE:        J. RENE JOSEY

SENATOR RITCHIE:  Good morning.

MR. JOSEY:  Good morning.

SENATOR RITCHIE:  Mr. Josey, if you would     raise your right hand, please.  Do you swear to tell the truth, the whole truth and nothing but the truth, so help you God?

MR. JOSEY:  I do.

SENATOR RITCHIE:  We have before you J. Rene Josey.  Mr. Josey, have you brought someone with you?

MR. JOSEY:  I do have.  I have my wife, Marty, with me.

SENATOR RITCHIE:  Margaret?

MR. JOSEY:  Marty.

MRS. JOSEY:  Marty Josey.

SENATOR RITCHIE:  Marty, welcome.  We're glad to have you with us this morning.

MR. JOSEY:  It's actually Martha, but she goes by Marty.

SENATOR RITCHIE:  We're glad to have you.  Mr. Josey, have you the opportunity to review your personal data questionnaire?

MR. JOSEY:  I have.

SENATOR RITCHIE: is it accurate?

MR. JOSEY:  It is.

SENATOR RITCHIE:  Do you need to make any updates or changes to it?

MR. JOSEY:  Not that I'm aware of.

SENATOR RITCHIE:  Do you object to our making that summary a part of our transcript at this point?

MR. JOSEY:  No objection.

SENATOR RITCHIE:  And it will be done at this point in the record.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Court of Appeals, Seat 4


NAME:


Mr. J. Rene’ Josey


BUSINESS ADDRESS:
P.O. Box 5478






Florence, SC 29502-5478


TELEPHONE NUMBER:
(office):  (843) 656-4451 (direct)

2.
Date of Birth:  1960 

Place of Birth:  Jackson, Mississippi

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on May 15 1985 to Martha Willis Josey.


Never divorced. Two children.

6.
Have you served in the military?  I have never served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Dates Attended
Name of School


Degrees Awarded


8/82 - 5/85

University of South Carolina
J. D. -- 1985


7/77 - 5/82

Clemson University

      
B. A. -- 1982

8. List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to practice in South Carolina in 1985.  I only took the South Carolina bar exam once.  I have never applied to any other state or taken any other bar exam.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


University of South Carolina School of Law Honors and Activities:



Order of Wig and Robe;



Legal Writing Instructor 1984-85;



South Carolina Law Review ;




Student Works Editor 1984-85; 




Survey Staff 1984;



Phi Delta Phi Legal Fraternity, Exchequer 1984-85;



Women's Law Association, Recording Secretary 1984;



Environmental Law Society, Secretary-Treasurer 1983.


Clemson University Honors and Activities:


University Debate Team, Outstanding Debator 1978, 1979, and 1982;



Clemson Forensic Union, President 1980;


Pi Kappa Alpha Fraternity, Treasurer 1980, Parliamentarian 1981;



University Chorus, Letter Member;



Delta Sigma Rho-Tau Kappa Alpha (Forensic Honor Fraternity);



Phi Eta Sigma (Freshman Honor Fraternity);



Clemson Trustee Award Finalist 1981.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Please do not attach a separate list


4/26/02
Attorney Development Program (# 221106IH);


4/27/02
Preparing the Corporate Witness (# 220716IH);


5/17/02
Time Mastery for Lawyers (220759);


8/14/02
Today’s Best Practices in Law (# 221980IH);


9/6/02
Federal Practice in the District (222011);


3/8/03
Ethics CLE (# 230637IH);


3/8/03
Sexual and Other Forms of Harassment (# 230773IH);


9/5/03
Federal Practice in the District (232375);


2/29/04
Ethics CLE (# 240770IH);


9/10/04
3rd Annual Federal Practice in (242519);


10/22/04
Revised Lawyer’s Oath CLE (241357);


12/16/04
SEC “Hot Topics” (# 04);


1/7/05
Attorney ECF Training (251624);


1/21/05
Section of Litigation Environmental (250372);


1/26/06
Law Office Technology Committee (260221);


1/27/06
Fourth Annual Civil  Law Update (260222);


1/27/06
Employment and Labor Law Section (260233);


1/28/06
Environmental and Natural Resources (260254);


2/24/06
Bringing the Voice of the Client into the Firm (260880IH);


2/25/06
Changes to South Carolina Rules of Professional Conduct (261005IH).

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Please do not attach a separate list.


In my private practice before government service, I was often a teacher at the Sentencing Guidelines training courses sponsored by the United States Probation Office for attorneys new to the federal system.


As United States Attorney, I was regularly asked to speak at the Annual Criminal Law Update held during the South Carolina Bar’s Charleston convention (1/26/01, 1/21/00,. I also have taught at the South Carolina Trial Lawyer’s Convention (August 2000) and the South Carolina Solicitor’s Conference.   I helped organize and teach an Ethics CLE at Clemson’s Homecoming in 1999 (10/2/99) at the Strom Thurmond Center (“Touchdown Ethics from Tigers on Both Sides of the Field”). 


In addition, I was a regular speaker at Narcotics training classes for law enforcement, Safe Schools training for teachers and law enforcement, and other training sponsored by the Law Enforcement Coordinating Committee (LECC) of the United States Department of Justice.  I was a speaker at DEA conferences, FBI retreats, and the South Carolina Criminal Justice Academy; much of this was teaching for non-lawyers.


Since joining the firm of Turner, Padget, Graham & Laney in March of 2001, I have been directing the Attorney Development program for new associates.  This initiative is somewhat broader than mere continuing legal education but involves development of all the skills newer lawyers need to acquire to become successful and productive practitioners.   This includes time and personnel management training, team-building, and mentoring.


Within the past five years, I have spoken on Ethics at the Florence County Bar Association’s Annual Ethics CLE (10/26/01) and the Federal Bar Association’s CLE in conjunction with the South Carolina Bar (9/6/02).

12. List all published books and articles you have written and give citations and the dates of publication for each.


While I was in law school at the University of South Carolina, I published the following two articles in the South Carolina Law Review:

A.  
An Analysis of Silkwood v. Kerr-McGee Corp. -- Are Punitive Damages and Exclusive Federal Regulation Consistent?  36 S.C.L. Rev. 689 (1985).

B.  
Annual Survey of South Carolina Law (Labor and Employment Section), 36 S.C.L. Rev. 179 (1984).


Employment Discrimination and Title VII: Appropriate Conceptual 



Frameworks for Different Claims.



Fetal Vulnerability Plan: Disparate Treatment Absent Intent.

Title VII and The Sexually Offensive Work Environment:  A Warranty of Workability.



Wildcat Strikes and Local Union Liability.


The United States Attorney’s office published a quarterly (or so) newsletter primarily for law enforcement agencies and I contributed articles to that publication (part inspirational and part educational).
13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


United States Supreme Court, October 3, 1994.


United States Court of Appeals for the Fourth Circuit, August 26, 1987.


United States Court of Appeals for the Federal Circuit, August 5, 1992.


United States District Court, District of South Carolina, August 11, 1987.


State of South Carolina, November 21, 1985.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


From August of 1985 through August of 1987, I was a law clerk to the Honorable C. Weston Houck, United States District Court Judge for the District of South Carolina.


Following my clerkship, my wife and I chose to remain in our new home of Florence and I joined the firm of Rogers & McBratney as an associate.  I worked as an associate with the firm from August of 1987 through March of 1991.   I became a partner in the firm in April of 1991 and the firm name was changed to Rogers, McBratney, & Josey.  I remained with this firm through December of 1993 when I left to start my own solo practice.   Throughout my years of practice with these attorneys, I was engaged in the general practice of law with an emphasis on litigation.   


I was in the solo practice of law at 401 W. Cheves Street, Florence, SC, from 1 January 1994 to 17 May 1996.    The nature of my practice was very much as it had been before – general litigation matters of many varieties.  It was at this point, however, that I also began my service as a mediator.  While my practice had always had a federal criminal defense component, it was at its peak at this point.  My office location was very close to the federal courthouse and I was a frequent choice of the United States Magistrate for appointments since it facilitated timely hearings – particularly before the Federal Public Defender opened a full-time office in Florence. 


In February 1996, I was recommended by United States Senator Ernest F. Hollings to be the United States Attorney for South Carolina.  Following the vetting process, I was formally nominated by the President.  Pending confirmation by the United States Senate, I was appointed by the United States Attorney General and United States District Court as an interim United States Attorney on 17 May 1996 and I closed my private practice.   On the motion of Senator Strom Thurmond, my nomination was forwarded out of the Judiciary committee in weeks and I was unanimously confirmed by the United States Senate just before their Memorial Day recess.  


My work as United States Attorney was again focused on diverse litigation – both civil and criminal, and both as civil plaintiff and civil defendant.  While much of my time and effort was spent leading and managing the office effort as a whole across the district,  I intentionally sought opportunities to participate directly in grand jury and courtroom work -- both to enhance my leadership with the office and to personally learn from many skilled Assistant United States Attorneys.  During my service I also spent considerable time working on communication and coordination with local law enforcement and local prosecutors whom I grew to respect very much.


At the conclusion of my term as United States Attorney, I resigned (24 February 2001) to aide the transition for the new administration.  I chose to join the law firm of Turner, Padget, Graham & Laney working primarily from its Florence office.  I began my work with the firm in March of 2001.  While I work on the business and commercial litigation team, my practice has again become quite diverse including both criminal and civil matters.   The civil matters have included both tort actions and contract actions.  I have worked for both plaintiffs and defendants.  I have worked on both state criminal matters in several circuits and federal criminal matters.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  My rating is AV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Probably an average of once a month.


(b)
state:

Probably an average of twice a month.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:  

65%;


(b)
criminal:  
30%;


(c)
domestic:  
5%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

65%
My practice is divided between jury and non-
jury 



matters as indicated although most of my jury matters are 



ended without trial.


(b)
non-jury: 
35%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  About equally in each role over the past 5 years.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Please do not attach a separate list.


(Actually, some of the appeals listed in response to questions 20 and 21 might be considered more significant matters, but I did not want to list the same cases twice.)


(a)
Evans v. Country Squire Mobile Homes (Appellate No. 89-719)
This essentially involved a breach of warranty in the sale of a mobile home.  I represented the purchasers of the mobile home.  The case was significant because the jury apparently awarded damages under the Uniform Commercial Code for the intangible elements of emotional distress and mental anguish.  The matter was appealed to the South Carolina Court of Appeals and the verdict was affirmed.  It also was significant because I believe it was my first solo trial in Circuit Court and I believe it was Judge Kinnon’s final trial in Circuit Court before his retirement.


(b)
United States v. Theodore McFarlin  (Case No. 4:97-736)

This case is significant because it represented the first successful prosecution of this former Sheriff of Williamsburg County; to me, his conviction symbolized a purification of a corrupt segment or link in the criminal justice chain and thereby helped restore public confidence in the system.  I tried this case as United States Attorney with Assistant United States Attorney Scarlett A. Wilson (now Assistant Solicitor).  McFarlin was convicted of all counts including drug conspiracy and perjury.  McFarlin was ably defended by I.S. Levy Johnson, Esq.


(c)
United States v. Jennifer Rose (Case No. 4:93-56)


I represented the defendant, Jennifer Rose, who was charged along with the other occupants of a motor vehicle with violation of the federal narcotics laws.  All of the vehicle's occupants were natives of Jamaica. 


The case was significant because I was able to convince the District Court to direct a verdict of acquittal for Ms. Rose on the basis that the government had failed to provide sufficient proof that she was aware of the presence of illegal narcotics in the automobile.  The matter was tried before the Honorable Henry C. Morgan, United States District Judge (visiting the District of South Carolina).


(d)
United States v. James Coury Holmes and Marcus Mandel Ellis (
6:00-107)

This was a multiple armed bank robbery trial in Greenville before United States District Judge Henry Herlong.  I tried it with Assistant United States Attorney Jeanne Howard.  This case is significant to me primarily because it represents the most fun I have ever had in trial.  The defendants had committed a string of unsolved car thefts followed by masked armed robberies with assault rifles.  The victims were most appreciative and cooperative.  Local law enforcement had done a good job of finally cracking the case.  The FBI had secured a great deal of circumstantial evidence as well as provided several excellent expert witnesses (dye stain chemist and photogrammetry analyst).  The trial went smoothly (as I recall, some 50 witnesses in about 3 days) and resulted in convictions.  The subsequent appeals were successfully handled by Ms. Howard.

(e)
United States v. Bill Prince and Don Prince


I participated with two other prosecutors in this trial against the Prince brothers for their conspiracy to hire a hit man to assassinate the key trial witness in an earlier criminal matter against brother Bill Prince.  The proof against Bill Prince was largely circumstantial and dependent upon the introduction of the entire historical context of Bill Prince’s earlier conviction.  It was my first trial as a prosecutor.  The defendants were ably defended by Jack Swerling, Esq. and Jack Lawson, Esq.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Please do not attach a separate list.

(a)
Trayco, Inc. vs. United States (Case No. 4:89-361) (1991 W.L. 516834 (D.S.C.))


This was an importer's action in United States District Court to recover a customs penalty assessed on an inaccurate factual basis.  This case is significant because it apparently represents the first time an importer has successfully invoked the jurisdiction of a District Court to obtain judicial review of a customs penalty.  I represented the importer, Trayco, Inc. This matter was tried before the Honorable C. Weston Houck, United States District Judge, and subsequently heard by both the United States Court of Appeals for the Fourth Circuit (published opinions at 962 F.2d 97(1992)) and the United States Court of Appeals for the Federal Circuit (published opinion at 994 F.2d 832 (1993)). 

(b)
Shores v. Pennsylvania Mutual Insurance Company (Case No. 90-CP-21-1597).

This case involved the interpretation of South Carolina's mandatory automobile insurance law.  It is significant because it represents the first time that an appellate court of this state held that the mandatory minimum liability insurance could not be defeated by the failure of an at-fault motorist to give notice to the insurance carrier.  I represented Linda Shores as the personal representative of her brother's estate.


This case involved the interpretation of South Carolina's mandatory automobile insurance law.  It is significant because it represents the first time that an appellate court of this state held that the mandatory minimum liability insurance could not be defeated by the failure of an at-fault motorist to give notice to the insurance carrier.  I represented Linda Shores as the personal representative of her brother's estate.


This matter was tried in the Florence County Court of Common Pleas before the Honorable C. Victor Rawl, Circuit Judge.  The matter was subsequently heard by both the South Carolina Court of Appeals (published opinion at Shores v. Weaver, 315 S.C. 347, 433 S.E.2d 913 (1993)).


(c)
Crosby v. Crosby (Case No. 93-DR-21-2126)

This was a child custody matter.  I represented the father, Dr. Charles E. Crosby.  The case served as an important demonstration to me of the duration and difficulty of heart-felt custody battles.  The case was also significant because the South Carolina Court of Appeals vacated the trial court's first decision awarding custody to the mother and ordered a re-trial (unpublished opinion 95-UP-050).  The matter was subsequently re-tried after I left to serve as United States Attorney.

(d)
Drew v. United States, 217 F.3d 193 (4th Cir. 2000), vacated en banc and district court affirmed, 231 F. 3d 927 (2000).

I did not write the brief in this matter, but I presented the oral arguments for the United States both before the initial three judge panel of the Fourth Circuit Court of Appeals and subsequently before the entire Court sitting en banc.  This has been my only opportunity to present an en banc argument to the court.  The issue involved the ability of a tort claimant to alter their initial theory of the case after having exhausted administrative remedies with a different theory of the case; the District Court’s dismissal of the altered claim for lack of exhaustion was reversed by the panel, 2-1, and then affirmed by the Court en banc, 5-5 (ties defer to the trial court).  The closeness of the decision also corresponds to the closeness of the issue itself which made it somewhat difficult to advocate; essentially, the question was: how much claim alteration is too much? 


(e)
David v. McLeod Regional Medical Center (Case No. 01-CP-21-
334)

This was a medical malpractice claim.  I represented the hospital.  The case involved issues of agency for a hospital-based pathologist.  I had handled the matter from successful summary judgment hearing in the trial court through successful appeal to the South Carolina Supreme Court. 


(f)
Myrtle Beach Shrine Club v. Horry Shrine Club, (Case No. 03-
CP-26-744)


This case represented a most unfortunate dispute between various fraternal organizations.  It is my most recent appeal – decided May 8, 2006 (unpublished Memorandum Opinion No. 2006-MO-20).  While my representation was unsuccessful in both the trial court and appeal, my clients remained very satisfied with my efforts and I feel the brief was well done.

(g) 
Howard v. Cox , (Case No. 02-CP-21-1611)


This is another case handled solely from beginning to end without success in either the trial court or the appellate court (unpublished opinion no. 2005-UP-533).  Again,  I felt the brief was simple but well-done and the client remained very satisfied with my efforts despite a lack of success.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Please do not attach a separate list.

(a)
United States v. Henry Monroe Rayford, a/k/a Junebug (District Case No. 4:92-216, Appellate No. 93-5423) 


This was a federal criminal prosecution involving a conspiracy to possess drugs with an attempt to distribute as well as allegations of money laundering.  The case is significant because the money laundering conviction was reversed (unpublished opinion of the United States Court of Appeals for the Fourth Circuit, February 7, 1995) based upon the trial court's erroneous omission of evidence.  I represented the defendant Rayford (there were multiple defendants with differing appellate issues, but one composite brief was submitted).


(b)
United States v. Benjamin Harden, et.al.   (Appeal Record No. 97-


4791)


This was an unsuccessful appeal from the trial court’s dismissal of the indictment for violation of the Speedy Trial Act.   As United States Attorney, I began personal work on this matter following the trial court’s dismissal.  I prepared the brief with assistance from Assistant United States Attorney Scarlett A. Wilson (now Assistant Solicitor) (she signed the final brief) and I argued the matter before the Fourth Circuit Court of Appeals.


(c)
State v. Michael White


This is a felony DUI matter. It is the only criminal appeal that I recall handling in the State system.   I was not trial counsel and the matter arises more in the form of a post-conviction jurisdictional challenge.  Because of the unusual procedural position of the matter (post-conviction motion for sentence reconsideration), my appellate brief was never filed in this matter; nevertheless, it was prepared in draft form and has been presented to the Assistant Solicitor.  Interestingly, while the Brief is entirely my composition, some of the preliminary research was done by Mr. White in prison and I have followed up on his insightful work.  As a result of this briefing and negotiations, a new plea agreement was reached, involving the victim, and a reduced sentence imposed.  Mr. White is now a rare success story (employed, continuing his education) following his incarceration.


(d)
United States of America v. Danny Myers (No. 4:90-430, 
Appellate No. 91-5562)


I represented the defendant, Danny Myers, pursuant to an appointment under the Criminal Justice Act.  The defendant was charged with conspiracy to possess with intent to distribute illegal drugs, possession with intent to distribute illegal drugs, and a firearm violation.  After tendering a plea to the firearm count, the defendant stood for trial on the narcotics charges.  The case is significant because it represents the first trial of mine in which the defendant was prosecuted with "historical" evidence only. The matter was subsequently appealed to the United States Court of Appeals for the Fourth Circuit, where the conviction was affirmed (unpublished opinion). The defendant's petition for certiorari to the United States Supreme Court was denied.


(e)
United States v. Rigney (Appeal No. 89-5617)


This was a drug conspiracy case and my first criminal trial.  I was appointed to represent the defendant William O. Rigney who was a decorated Navy Veteran with no criminal record.  There was limited direct physical evidence of his involvement but significant circumstantial evidence and direct testimony of co-conspirators.  One of these witnesses made reference to the polygraph during her examination and this became the issue of the subsequent appeal.  This was also my first criminal appeal. 

22.
Have you ever held judicial office? I have never held judicial office.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not Applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed. Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


From May 1996 through February 2001 I served as the United States Attorney for the District of South Carolina.  I was appointed by the President and unanimously confirmed by the United States Senate.   Because this was a federal office, I filed federal ethics reports; as I recall, these were all filed in a timely manner and no penalties imposed.


In March of 2001, I was appointed by Florence City Council to serve as a commissioner on the Florence Civic Center Commission – the governing body for the regional auditorium/arena located in Florence.  I still serve on that commission and was elected chairman by my fellow commissioners in July of 2002.  Our commissioners do not serve as the chief administrative officer of this commission; this function is filled by an independent contractor.  See S.C. Code § 8-13-1110(B)(6)(requiring such chief administrative officer to file Economic Interest Report with State Ethics Commission).

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Not Applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


I unsuccessfully ran for Florence County Council in 1994.


In the Fall of 2002, I was a candidate for Circuit Court Judge, At-Large Seat #9, and was found qualified, but not nominated by the Judicial Merit Screening Committee.
27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


I was a part-time Political Science instructor at Francis Marion University (teaching one section each semester of American Government).  This was in the 1992- 1993 academic year and was in addition to my full-time practice of law.  The chairman of the department at the time was Dr. Neal Thigpen.


I am involved in the rental of commercial real estate.  Specifically, the building that I purchased in the fall of 1993 and used for my Law Office from 1994-1996 is titled in my wife’s name and leased to two attorneys who share the space.  I am involved with that business to the extent that I assist my wife with certain landlord responsibilities – such as scheduling and supervising maintenance and improvements.   This activity is expressly permitted by Section 4D (2) of the Code of Judicial Conduct.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


In March of 2001, I was appointed by the Florence City Council to a voluntary seat on the Florence Civic Center Commission – a local agency charged with the responsibility of directing the operations of the regional auditorium/arena.  After renewal, my present term expires in 2008 unless I need to leave earlier.


I also serve on the Board of Directors for the Montessori School of Florence; I am presently the Board President.  The Montessori School of Florence is a non-profit, parent run Corporation that operates a private Montessori based elementary school in Florence.  My term will end at the end of this school year (end of May 2007) unless I need to leave earlier.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


A few Florence attorneys lease an office building (from my former solo practice) from my wife.  If elected to the position I seek, I would recuse myself from sitting on any appeal involving these attorneys.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No to all.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

I have been named as a party defendant in three lawsuits, two filed in 1996 (Backus and Jackson) and one during my service as United States Attorney (Cabe). 


The plaintiff in each of these cases was an inmate at a correctional facility; each was acting as their own attorney.   Each was dismissed with prejudice at a preliminary stage. 

The first two cases essentially involved allegations that I acted negligently in my duties as the attorney for the particular inmate involved.  Each of these lawsuits was frivolous and each was dismissed.  

The first suit was brought in Florence County Common Pleas Court by John Henry Backus.  Mr. Backus is an inmate at Evans Correctional Institute in


Bennettsville, S.C.  Mr. Backus is presently serving two concurrent 18-year sentences for his guilty plea to two counts of assault and battery with intent to kill.  

Mr. Backus pled guilty to assault and battery with intent to kill on November 7, 1991.  Mr. Backus was represented in these proceedings by Assistant Public Defender Scott Suggs of the Florence County Bar.  In 1992, Mr. Backus filed a civil petition seeking post-conviction relief.  Such civil actions for post-conviction relief are governed by statute in the State of South Carolina.  As a matter of routine, attorneys of the County Bar are appointed to represent each applicant.  Pursuant to this routine procedure, I was appointed to represent John Henry Backus on May 18, 1992. 


Although the record from the original plea, as well as the post-conviction proceeding reveals that Mr. Backus was somewhat rushed to decide whether to enter a plea and made this decision with little time to consult with his attorney, the trial court nevertheless found that the plea was constitutional; accordingly, the application for post-conviction relief was denied.  

Following the denial of Backus's petition for post-conviction relief, I filed a notice of appeal in the post-conviction matter.  The subsequent appeal was handled by Daniel T. Stacey of the South Carolina Office of Appellate Defense.  Mr. Stacey filed an Anders brief on behalf of the prisoner, John Henry Backus.  The appeal was denied.  Over four years later, I was served with a summons and complaint filed by Mr. Backus in the Court of Common Pleas alleging negligence in my representation with regard to the post-conviction relief matter.  

My malpractice carrier retained counsel on my behalf.  I was defended in this matter by Charles J. Baker, III.   The matter was dismissed with prejudice.

The second suit against me was brought by Ronald Jackson.  Ronald Jackson is an inmate at Lee Correctional Institute in Bishopville, S.C.   Mr. Jackson was a retained client of my former partner.   Specifically, Mr. Jackson retained our firm to represent him with regard to a federal firearms charge.  Mr. Jackson may have also retained the firm’s services with regard to a state criminal action in Marlboro County (I am not sure).  


The defendant's federal charges were disposed of by a guilty plea taken on October 22, 1990 before the Honorable C. Weston Houck.  Specifically, the defendant pled guilty to Count One of the pending indictment which charged him with violation of Title 18 U.S.C. §922(g) (felon in possession).  My only involvement with Mr. Jackson's charges was to assist in the selection of a jury for Mr. Jackson in the federal court.   Specifically, on October 1, 1990, I assisted in the selection of twelve jurors and two alternate jurors to serve in Mr. Jackson's criminal trial.  Because Mr. Jackson subsequently pled guilty, these jurors were never used.


Although Mr. Jackson's complaint, which was filed in the Court of Common Pleas for Marlboro County, alleged numerous acts of negligence, my only involvement was the jury selection on October 1, 1990.  Because this jury was never used in a trial of Mr. Jackson, the selection of these jurors was not the proximate cause of any injury allegedly suffered by him. 


My liability carrier gave me permission to represent myself in the preliminary stages of the litigation in an effort to avoid unnecessary defense costs which would not be covered (because of my $5,000 deductible).  I was successful in filing dispositive motions bringing the matter to a quick conclusion.

Mr. Cabe’s pro se lawsuit alleged that Mr. Cabe’s civil rights had been violated by law enforcement searches.  These searches were conducted pursuant to a valid warrant obtained from a United States Magistrate by Assistant United States Attorney Dean Eichelberger.  Mr. Cabe’s lawsuit was defended by the United States Department of Justice and the complaint was dismissed. 

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  I have spent 80 cents on postage.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  


I have not requested friends or colleagues to contact legislators on my behalf at this point.  I am unaware of any friends or colleagues making such contact.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  If so, please specify the amount, solicitor, donor, and date of the solicitation.  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a) 
Federal Bar Association, South Carolina Chapter:




President, September 2006 to present;




President Elect 9/05 to 9/06;




Treasurer 9/04 to 9/05;




Board of Directors Member 2001 to present.

 
(b) 
Florence Bar Association:




President-Elect 2006; 




Secretary 2005;




Treasurer 2004;




Treasurer 1989-1990.


(c) 
South Carolina Bar Association;


(d)
National Association of Former United States Attorneys.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Commissioner, Florence Civic Center appointed March 2001, 
elected Chairperson, July 2002;


(b)
Director, Montessori School of Florence 



appointed 2001, elected Vice-Chair, 2002, assumed Chair 2005;


(c)
Director, Lighthouse Ministries of Florence, 2002-2004;


(d)
Central United Methodist Church, Stewardship Committee 2002, 
Administrative Board 2003 to present, State Conference Delegate 
2005-2007;


(e)
Director, South Carolina Centers for Equal Justice 2002 -- 2005;


(f)
Director, Florence Center for the Arts, 2002;


(g)
Team Manager, Florence Fire Boys Soccer Team 2002 -- 2003.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


As part of my screening for service as United States Attorney, I underwent an extensive FBI background investigation.  As a result of that investigation, I was cleared for service and given a top secret security clearance with the United States.  Although those credentials have expired, the review process that supported them is of relevance to public service as a state judge as well.


I also have training as a certified Mediator and Arbitrator for civil court.  Florence County was one of the initial pilot counties for a mandatory ADR program and I received the necessary training early in the program’s development.  I formerly served on the Florence County list of mediators who could be appointed.  I conducted many mediation sessions in the 1994-1996 period.  As United States Attorney, I encouraged our office use of ADR and personally participated with Assistant United States Attorneys in several important mediation sessions. I now serve on the federally certified list of available mediators.  I am a proponent of the frequent benefits of ADR.

49.
References:


(a)
Ken Jackson, Former President SC Assoc of Realtors, FMU Board 
Chair



147 N. Irby Street



Florence, SC 29501



843-669-1045


(b)
Charlie Williams, Wachovia Bank VP



408 South Irby Street



Florence, SC 29501


(c)
Rev. William Malambri, Minister, Central United Methodist Church



PO Box 87



Florence, SC 29503



843-662-3218


(d)
Jeff Coggin, CEO and President, The SIM Group



3525 McDonald Blvd



Florence, SC 29506



843-669-0920 


(e)
Joseph P. McLean, Florence Attorney, Former President of 
Florence Bar



620 West Evans Street



Florence, SC 29503



843-669-2401

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: Jon Rene Josey

Date: 10/3/06

Mr. Josey, the Judicial Merit Selection Commission has thoroughly investigated your  application and qualifications for the bench.  Our inquiry has focused on the nine evaluative criteria set forth in the statutes, including a survey of the bench and the bar, a thorough study of your application materials, a verification of your compliance with State Ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, if any, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your candidacy, and there are no witnesses present to testify.  Given all that, do you have a brief opening statement you'd like to make before the Commission before I turn you over to Counsel?

MR. JOSEY:  I do.  I've been asked, regarding my decision to seek this position, why me and why now.  And I think that this Commission has a most important decision in front of it, particularly with so many qualified applicants, that you should hear my answer to those questions, why me and why now.  I want to serve on the Court of Appeals after 21 years of practice, frankly, because I think I'd be good at it.  And because I think I'd be good at it, I think I would enjoy it.  I think I'd be good at it because I'd bring a unique diversity of practice experience to the job that includes work as a prosecutor, it includes work as a criminal defense lawyer, both appointed and retained, it includes civil practice, both for the plaintiff and the defense, and it includes Family Court practice, and I've also served as a mediator and litigated cases and served as a judicial law clerk.  I've worked in large firms and I've worked in small firms.  

So I've seen litigation from just about every perspective.  But more than that, I think that the perspective I've gained as a mediator and as the manager of a statewide law office would help me to build consensus or be part of a consensus on a Court of Appeals panel.  Because I've had so many long, sustained exposures to so many different types of legal practice, I think I'm also unique among the candidates because I've been in private practice long enough to have an A.V. rating with Martindale Hubbell, to have been selected as one of the best lawyers in America in the appellate division.  Things that folks who haven't been practicing long, in private practice as long as I have, haven't had that opportunity.  But the response to why me, why now, includes more than professional accomplishments and work history.  It also includes personal intangibles that are probably best described in my letters of reference and in the life experience essay that the Commission had us prepare.  Those intangibles include the enthusiasm and optimism that Reverend Malambri talks about in his letter.  It includes the personal balance that CEO Jeff Coggins talks about in his letter.  It includes the useful practicality that my legal colleague, Joe McClain talks about in his letter.  So it may be no surprise that the response to why now is inherently tied to the why me.  It is only now, after I've had wonderful God-given opportunities that I have the right experiences I had.  And it is now that I want to serve this state on the Court of Appeals because I now think I would be good at that.  And that would bring me great personal satisfaction that partnership distributions and Christmas bonuses can't bring you.  Thank you.  

SENATOR RITCHIE:  Thank you, Mr. Josey.  I'm going to turn you over to Counsel now and there will be a number of questions.

MR. HARPER:  Good morning, Mr. Josey.  

MR. JOSEY:  Good morning.

MR. HARPER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Mr. Josey provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is  included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I'd also ask that the statement be entered into the public record at this time.

SENATOR RITCHIE:  And without objection, it will be done so at this point in the record.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:
J. Rene’ Josey

Address: 
507 Oleander Drive


         
Florence, SC 29501

Work Telephone:
(843) 656-4451

1.
Do you plan to serve your full term if elected?


Yes.

2.
If elected, do you have any plans to return to private practice one day?


I have no definite plans to return to private practice.  If I enjoy judicial service as I expect, I would hope to serve as long as circumstances will allow.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?


Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

As a general rule ex parte communications should not be allowed and should be proactively discouraged by judges.  The core concepts of fundamental fairness guaranteed by procedural due process are notice and opportunity of litigants to be heard.  Inappropriate ex parte communications regarding the merits of a matter undermine each of these concepts by withholding notice and denying a concurrent opportunity to be heard. 


Of course, ex parte communications are allowed in certain limited contexts, such as an initial application for a temporary restraining order, but such communications in those circumstances should be limited and controlled by the judge so as not to exceed the scope allowed.  Ex parte communications regarding administrative matters such as scheduling might be tolerated if controlled, not abused by counsel, and helpful to efficient delivery of judicial services.  Ex parte contacts are covered by Section 3B (7) of the Code of Judicial Conduct.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

The Code of Judicial Conduct provides that recusal shall occur when ”(a) the judge has a personal bias or prejudice concerning a party or a party's lawyer….” Section 3E (1) (a).  Absent such a subjective bias or prejudice, which I generally do not have, recusal may still be required by the general language of section 3E (1) if impartiality is reasonably questioned.  Factors I would consider in evaluating the reasonableness of any such question would include the nature and duration of my relationship with the particular attorney (or party) as well as the nature and length of separation in the case of former associates and partners.  

As for lawyer-legislators, there may be an appearance concern with their practice before any state tribunal but they are not prohibited from such practice and, by necessity, some judge must hear their matters; unless a particular legislator played a unique individual role in the corporate judicial election process, I do not believe a “reasonable” question of bias is raised.  Nevertheless, I believe every precaution should be taken in those matters involving lawyer-legislators to guard against both actual bias and the perception of unfairness.
6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

If the disclosure objectively “had” the appearance of bias, I would grant the motion in accordance with Section 3E (1) of the Code of Judicial Conduct which states, “A judge shall disqualify himself or herself in a proceeding in which the judge's impartiality might reasonably be questioned….” (Emphasis added).  Although the subdivisions of section 3E (1) specify numerous circumstances requiring recusal, the list is not exhaustive and the general provision mandates recusal based upon the reasonable appearance of a question.  Such recusal is required regardless of the subjective lack of actual bias.
7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

In accordance with Cannon 4 of the Code of Judicial Conduct,  found in Rule 501 of the South Carolina Appellate Court Rules, I would respectfully decline gifts or social hospitality unless predicated on the existence of a friendship outside of any judicial relationship.  Only gifts or hospitality consistent with the occasion and the non-judicial relationship would be accepted.   This is also consistent with South Carolina Bar Ethics Advisory Opinion 97-40.
8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

Section 3D of the Code of Judicial Conduct provides,

“(1) A judge who receives information indicating a substantial likelihood that another judge has committed a violation of this Code should take appropriate action. A judge having knowledge that another judge has committed a violation of this Code that raises a substantial question as to the other judge's fitness for office shall inform the appropriate authority.
(2) A judge who receives information indicating a substantial likelihood that a lawyer has committed a violation of the Rules of Professional Conduct contained in Rule 407, SCACR, should take appropriate action. A judge having knowledge that a lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects shall inform the appropriate authority.” (Italics Added).  Appropriate action according to the commentary may include directly communicating with the judge or lawyer involved in the suspected violation of the rules.   I would act cautiously hoping to preserve and protect both the integrity of the judicial process and the professionals within the process.  I would likely discuss the matter directly and investigate the matter to determine if further action is warranted or if the matter needs to be reported to the appropriate authority (Disciplinary Counsel).

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?

I am not an officer in any political party.  I do, however, serve as a board member for numerous non-profit organizations and serve as a commissioner for the Florence Civic Center; I would re-evaluate my ability to serve on these boards and this commission if elected.  I would resign those boards and that commission if needed.   From my preliminary review of Section 4C(2) and (3) of the Code of Judicial Conduct,   it seems likely that I would need to resign from the Florence Civic Center Commission but could possibly continue service on  the other charitable boards with some restrictions.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?

As a board member for the Montessori School of Florence, I have been active in budgeting and planning fundraising activities for the school.  Likewise, as a former board member of Lighthouse Ministries of Florence, I have contributed (together with my wife and children) to sponsor their annual barbeque fundraiser.  Our family has also financially sponsored a fundraiser for Choices School of Florence, a non-profit alternative school affiliated with our church.  Earlier this year, I solicited contributions and sponsorships for the First Annual Harry Carson Celebrity Golf Tournament held by the Florence School District One Foundation.  I have also been thrown in the Muscular Dystrophy “jail” where I had to raise “bond” money in order to be released.

Approximately two years ago my wife and I hosted a fundraising reception in our home for Florence School District One candidate Jim Canup.  While my wife and I have contributed to our church (where I once was on the Stewardship Committee), occasional political candidates, and non-profit causes in our area, our personal involvement in fundraising activities has been more limited.  While we have given to other candidates within the past few years, we have not held any other event at our home or done more than making a personal contribution.  

11.
How would you prepare for cases that were before you?

As a Judge on the Court of Appeals, I would anticipate preparing for appeals before the Court by reading and outlining the briefs of the parties, and reading and reviewing the trial record - completely if necessary or in relevant part.  I would anticipate using law clerks and other staff to assist in this process including the research of applicable law, both that cited by the parties and perhaps that not referenced by any party.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


Each of three branches of government is critical to good government.  But each of the three should not play the same role in setting public policy.  All three play a role in promoting public policy.


The executive branch sets policy by the legislative and budgetary proposals it advocates and by its use of discretionary powers and priorities.  The legislative branch sets ultimate policy, of course, by the Acts and resolutions it passes.  The judicial branch generally does not have a role in setting public policy; on the other hand, its role in enforcing public policy is critical whether it be by presiding in General Sessions court or over a Common Pleas matter applying statutory law.


Judges should be vigilant not to engage in making decisions which are more appropriately and effectively made by one of the other two branches of government.  Of course, judges should not shy away from necessary decisions – ones that can not be made by the other branches. 

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

Historically I have been active with the South Carolina Bar serving on numerous committees, the Board of the Bar Foundation, and the Board of both local and state legal aid organizations.  I have also served as a speaker and panelist at continuing legal education events and serve as the director of attorney development for my present law firm.   As a judge, I would hope to continue service to the Bar through program and committee participation both with local bars and the State Bar.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

As I was once told by a judge of this state and as I have repeated, “the law is a jealous mistress.”  This has been true in every phase of my practice (big firm, small firm, government firm, and solo) and I do not expect it to change if I am fortunate enough to be elected.   The strain on my family is actually lessened when I feel both called to my work and successful with it.  We are a close family with a wealth of love and mutual support; I am very blessed in that regard.

Nevertheless, if elected, I would expect to travel away from home on a regular basis and thereby possibly strain those relationships.  From my service as United States Attorney, my family learned to adapt to the travel and strain; indeed, we tried to use it as a positive opportunity – my family often visited Columbia when my work was here (thanks to my wife’s flexible work schedule).  They spent more time at the zoo and museum; we enrolled them in some Columbia-based summer camps.  We used our lake house for a meeting spot as it provided me quicker access to Columbia and the upstate.

I am involved with my children’s lives and activities (school, scouts, soccer, choir, etc.).  I intend to remain as involved with my children’s lives.  If elected I am sure our family would adjust to the change and focus on those precious relationships that mean the most (and which serve as the ballast for my proposed ability to serve).   If needed, my wife is prepared to reduce her working hours to facilitate our family’s flexibility.

Fortunately, my friends are a supportive group and tolerant of inattention caused by my vocational pursuits of the heart.  My closest friends in the legal profession have often been both my allies and my adversaries in our adversarial system; our friendships are not based upon casual acquaintance or common litigation objectives, but on shared faith, values, and life experiences (often children).  I do not believe this service will strain those few true friendships.  And again, public service has also provided an opportunity for making new friends in more diverse places and professions.  

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


South Carolina Chapter, Federal Bar Association – President


Florence County Bar Association – President Elect


Board of Directors, Montessori School of Florence – Chairman


Florence Civic Center Commission – Chairman

Central United Methodist Church Administrative Board -- Conference Delegate

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

b)
The use and value of an agency’s interpretation of the Constitution:

c) 
The use and value of documents produced contemporaneously to the 
Constitution, such as the minutes of the convention:

In analyzing matters involving the South Carolina Constitution and its interpretation, it would seem that weight should be given to each of the factors listed in this question.  While first and foremost, it would seem important to identify and give meaning to the framers’ intent when drafting and enacting the Constitution, historical evidence of such intent in a given context may be limited or nonexistent.

Thus, in many cases the historical application of a Constitutional provision or an agency’s interpretation of a Constitutional provision might be most useful in rendering a judicial interpretation consistent with effective public policy.  An interesting example of a fairly recent South Carolina Supreme Court decision looking at such factors and rendering a Constitutional interpretation is Sloan v. Sandford, 357 S.C. 431, 593 S.E.2d 470 (2004) (interpreting the State Constitution as allowing Governor to also serve as a commissioned officer in the Air Force Reserve).  

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?

Article I, Section I of the South Carolina Constitution provides that “all political power is vested in and derived from the people only….”  Article I of the Constitution also declares that certain individual freedoms shall be free from legislation of the General Assembly.  Nevertheless, but for specific Constitutional limitations, the power of the South Carolina General Assembly has been broadly construed.

Indeed, the Supreme Court of South Carolina has declared that “the legislative power of the General Assembly is not dependent upon specific Constitutional authorization.  The State Constitution only limits the legislature’s plenary powers.  Thus, the General Assembly may enact any law not prohibited, expressly or by clear application, by the State or Federal Constitutions.”  Unisys Corp. v. South Carolina Budget and Control Board, 346 S.C. 158, 551 S.E.2d 263 (2001) (quoting Johnson v. Piedmont Municipal Power Agency, 277 S.C. 345, 350, 287 S.E.2d 476, 479 (1982).

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?

Under South Carolina law, local governments do not have plenary authority.  The authority of local governments does flow from the state level.

Article VIII of the South Carolina Constitution was amended by referendum vote of the citizens in November of 1972 and ratified by the General Assembly in March of 1973.  The Amendments to Article VIII of the Constitution established what is commonly referred to as “home rule.” 

The 1973 Constitutional Amendments delegated to the General Assembly the implementation of specific powers to be bestowed upon local governments.  The General Assembly has, of course, enacted legislation that grants each county and municipality the power to enact “regulations, resolutions, and ordinances which are necessary and proper for the security, welfare, convenience…health, peace, order and good government" in that locality.  See S.C. Code Ann. §§ 4-9-25 (counties) and 5-7-30 (municipalities). The Constitution also provides that the “powers, duties, and responsibilities granted local government subdivisions by the Constitution and By-Laws shall include those fairly implied and not prohibited by the Constitution.”  South Carolina Constitution Article VIII § 17.  
19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

The building that I purchased in the fall of 1993 and used for my Law Office from 1994-1996 is titled in my wife’s name and leased to a group of three attorneys who share the space.  I am involved with that business to the extent that I assist my wife with certain landlord responsibilities – such as scheduling and supervising maintenance and improvements.  My appearance of impartiality might be impaired if those tenants of my wife came before me as judge; I would anticipate recusing myself from such matters.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?

Like most churches, my church, Central United Methodist Church, does restrict membership to those who declare faith or transfer from other Christian churches; my church does not discriminate on the basis of race or gender,.  Because the church does not stigmatize those who are not members (indeed, it seeks them out), this is not invidious discrimination and is not violative of Section 2C of the Cannons of Judicial Conduct.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes.

22.
Have you written any scholarly articles?


Yes as a law student on the Law Review.

An Analysis of Silkwood v. Kerr-McGee Corp. -- Are Punitive Damages and Exclusive Federal Regulation Consistent? 36 S.C.L. Rev. 689 (1985).

Annual Survey of South Carolina Law (Labor and Employment Section), 36 S.C.L. Rev. 179 (1984).

Employment Discrimination and Title VII: Appropriate Conceptual Frameworks for Different Claims.

Fetal Vulnerability Plan: Disparate Treatment Absent Intent.
Title VII and The Sexually Offensive Work Environment: A Warranty of Workability
Wildcat Strikes and Local Union Liability.

23.
What do you feel is the appropriate demeanor for a judge?

A judge needs to be both patient and wise.  A judge must be decisive but not impulsive.  A judge must be in control but must not direct the decisions to be made by litigants or their counsel.   A judge should be courteous to litigants, counsel, jurors, and staff; a judge’s demeanor should leave a positive impression on those citizens who must encounter our third branch of government.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

Because these attributes are generally characteristics that a person has (or does not have) by a certain stage in life, a good judge should exhibit them all the time.  Moreover, because the public forms its opinions of our judiciary at each and every encounter, judges should seek to always display those characteristics which will reflect well upon the justice system as a whole.  Indeed, section 2A of the Code of Judicial Conduct requires that “A judge shall respect and comply with the law and shall act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.” (Emphasis added).  Naturally, judges should be most vigilant regarding the impressions they make in those circumstances where they are acting in a judicial capacity. 

25.
Would there be a role for sternness or anger in meetings with attorneys?

Undoubtedly, there are times when judges may feel angry, but they should not act out of anger.  There may be times when circumstances warrant a firm response, either toward a litigant or attorney, but that decision should not be made in anger but as an appropriate, reasoned response to the circumstances.  I am sure this is easier said than done, but all the more reason that judges should practice patience.  This is required by Section 3B (4) of the Code of Judicial Conduct.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

I have not spent any money at this point.  I would anticipate printing, mailing, and travel expenditures.

27.
Have you sought or received the pledge of any legislator prior to this 
date?


No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?

Not applicable.

31.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/J. Rene’ Josey
Sworn to before me this 3rd day of October, 2006.

Notary Public for S.C.

My Commission Expires: October 24, 2014

MR. HARPER:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.  One final procedural matter, I'd note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Mr. Josey meets the statutory requirements for this position regarding age, residence, and years of practice.

Q.     Mr. Josey, why do you want to now serve as an Appellate Court judge?

A.    Mikell, I might preempt this question a little bit with my opening statement.  But the short answer is, rather than my long answer again, I would like to serve this state on the Court of Appeals because I think I would be good at it, and because I think I would be good at it, I think I would enjoy it.  One thing that I've always enjoyed in private practice is research and writing.  I think I'm good at oral advocacy, I think I'm good at trying cases with jurors, but I think the thing I enjoy the most is preparing briefs and memoranda, and I think that's well-suited for a transition to the Court of Appeals.  

Q.     How would your legal and professional experience thus far help you to be an effective Appellate Court judge?

A.   Well, as I just mentioned, I have a wide variety of legal experience that includes civil, both plaintiff and defense, criminal, both prosecution and defense, it includes mediation.  And because of all that experience, I would be able to see perspectives that each side brings to a case.  Obviously, when a case reaches the Court of Appeals, it's because somebody was disappointed in a trial result.  And I think it's important that the judges who sit on the Court of Appeals maybe have experienced some of that disappointment themselves.  And although you can't always cure that disappointment because it doesn't need to be cured, you need to be able to render decisions with such clarity that it speaks with finality and reassures people in the rule of law.  And I think of all of my experiences, I think my mediation experience would help me particularly build consensus among fellow members of the court, and I think all of those experiences helped me.  I also touched on that in the life experience essay, which I think was a great addition to the package.

Q.     Is there a substantive area of the law that you feel you are weak?  And, if so, how would you compensate for that perceived weakness?

A.     No, not really.  I don't have any death penalty experience, but the good news is that this court doesn't have to deal with death penalty cases.  And, you know, the state of the law is always changing, no matter what it is.  My practice has been a wide variety.  I've always tried to keep it that way.  I've always been sort of a trouble-shooter within even the larger firms I've been in.  And because of the variety of my practice, I haven't been pigeon-holed in any one thing and I've learned how to study new areas of the law and I've learned how to study to keep up with the ever changing law, and I think I would continue to do that and would have to continue to do that.

Q.    And, conversely, is there a substantive area of law in which you're strong and how would that be an asset to the Court of Appeals?

A.    Well, I think I am -- as far as a substantive area of the law, I guess, criminal practice, I've done as much as anything.  And I think that would be an asset to the Court of Appeals.  Although, we've got plenty of good judges on the Court of Appeals already who probably know as much as I do.  I've just applied it maybe in different places and in different ways.  But I do think I have a lot of criminal experience, probably more than any other.  I've frequently told people that I've spent more time in criminal cases but made more money in civil cases.

Q.     How would you create your work product on the Court of Appeals?

A.     Oh, that's a good question.  One thing I would do if elected to the Court of Appeals is, first of all, see what habits and processes are in place already and try to learn from some of the folks who are already there.  I'm certainly not above learning from people who have been doing it already.  But as a law clerk for the District Court, once we sat under the Fourth Circuit Court of Appeals by designation for a period of time, I know how briefs get drafted and circulated.  And a lot of that goes on in private practice, when I prepare a memorandum and then run it by various partners.  And with wonderful technology, you know, we get blue line editions back and things like that.  And I see developing work product that way, as far as a final opinion.  I also envision working on my own, probably, bench briefs.  Because I've always found that when I brief something myself, I tend to remember it longer.  But I also would study how to best use law clerks and other resources that are available.  

Q.     What would you like for your legacy to be as a judge on the Appellate Court?  

A.    Well, I'd like to think I'm a little too modest to have thoughts of a legacy.  But I thought of the people that I know best from the Court of Appeals.  And, unfortunately, I don't know Judge Shaw as well as I do some of the other judges.  But the judges that I know best, I once argued a case in automobile insurance law in front of Randy Bell, and that was sort of his specialty, and I would like to think that one day, I would come close maybe to writing with the clarity that he wrote with.  I would like to think that I would bring and have a history and a legacy of a work ethic like Ralph King Anderson.  I don't want to write like Ralph King Anderson, but I'd like to have his work ethic.  And I would like to have maybe a little of the sense of humor of Judge Alex Sanders.  If I could combine all those things, I think I'd be doing well.

Q.    When do you believe it's appropriate to write a concurring or dissenting opinion?  

A.     Well, obviously, it's when you feel strongly enough about an issue that you think needs clarity not provided in the majority opinion, you would write a concurring opinion.  Or in the sitting opinion, if you feel strongly enough about an issue that you need to stand on principle.  Obviously, you would try to seek consensus first and try to be open to hearing your colleagues at the bench and changing your mind if you needed to.  I'm certainly not always right.  But, basically, when principle is called for.  

Q.     If you're elected to the Court of Appeals, where would you have your primary chambers?

A.   I would anticipate Florence or somewhere in the Pee Dee.  But, really, wherever would serve the court best.  I'm flexible.  

Q.     Although you addressed this in your sworn affidavit, would you please tell the members of the Committee what you think is the appropriate demeanor for a judge?  

A.     You know, and I also reviewed some other testimony.  I think a judge needs to be in control but not controlling.  I think a judge needs to be decisive  but not impulsive.  A judge needs to be patient.  And I remember Judge Bill Traxler, who's now up on the U.S. Court of Appeals, but used to be a trial judge, kept a sign.  You couldn't see it unless you got invited to the back of the bench.  But he kept a sign hidden in the bench and it says one word, patience.  And it's just as a regular reminder to himself to be patient with the litigants.  And that's probably the most important.  Obviously, the Court of Appeals, the decorum and atmosphere is different from a trial court.  But all of those things apply, and perhaps even more so because the decorum is so much more formal.  

Q.     That concludes my substantive questions.  I have a few procedural questions for you.  

A.     Okay.

Q.     Number one, have you sought or received a pledge of any legislator prior to this date?  

A.     I have not.

Q.     Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?  

A.     I have not.  

Q.   
Have you asked any third-parties to contact members of the General Assembly on your behalf?

A.     Not until after the Committee issues its report.

Q.     Have you contacted any members of this Commission?  

A.     I have not.  I did bump into Doug Smith in court one day and said hello, but that's all. 

Q.     Do you understand the 48-hour rule?

A.     I do.

Q.     Please explain your understanding of the 48-hour rule.

A.     Well, this Commission has the task of narrowing the applicants by nominating three, and until that process is done and a report issued, we're supposed to wait 48 hours after that process is complete before we seek commitments from any members of the General Assembly, or have other people do that for us.

MR. HARPER:  I would note that the Pee Dee Citizens Committee report of Mr. Josey is, he's very qualified for the position of a Court of Appeals judge.  He is studious, analytical, and very personable.  Mr. Chairman, without objection, I'd ask that the Pee Dee Citizens report be entered into the record.

SENATOR RITCHIE:  Without objection.  

MR. HARPER:  I'd just note for the record that any concerns raised during the investigation regarding this candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

SENATOR RITCHIE:  Thank you, Mikell.  Any members of the Commission have any questions for the candidate?  

(No response)

SENATOR RITCHIE:  Mr. Josey, thank you, so much.  This concludes your participation in this part of process.  However, the record will stay open until the publishing of the report, and so the Committee may need to call you back at some point for further testimony or clarification.  It's rare, but it can happen.  

SEN. FORD:  Mr. Chairman?

SENATOR RITCHIE:  Just one second, Senator from Charleston.  You are aware of the 48-hour rule and I do appreciate your concise explanation of that.  I believe the Senator from Charleston has a question.

SEN. FORD:  Yeah.  Do you have any problem with the written test?  Any concerns or improvements or --

MR. JOSEY:  I wish you had the questions I had more willingly studied and expected.  I did have one concern and I think I told Mikell about it.  One of the questions -- we're given five written questions and we can choose four.  Well, one of the questions of the five dealt with the procedures for notifying a defendant of their execution, which is not a function of the Court of Appeals.  So I really didn't think that should be one of the five choices I had to exercise.  And I didn't exercise it.  But I, perhaps, could have answered that one by just saying, this is outside our scope and maybe have gotten it right.  But, no, I don't have any other comments other than that.  

SENATOR RITCHIE:  Thank you, so much.  We wish you a safe travel home.

MR. JOSEY:  Thank you.

SENATOR RITCHIE:  We're glad to have you with us.

                                               12:18 p.m.

CANDIDATE:           APHRODITE KONDUROS

SENATOR RITCHIE:  Good morning, your Honor.

JUDGE KONDUROS:  Good morning.

SENATOR RITCHIE:  It's nice to see you again.  Before you, ladies and gentlemen, is Judge Aphrodite Konduros.  Ms. Konduros, please raise your right hand.  Do you swear to tell the truth, the whole truth and nothing but the truth, so help you God?

JUDGE KONDUROS:  I do.

SENATOR RITCHIE:  Welcome back before the Commission.

JUDGE KONDUROS:  Thank you, very much.

SENATOR RITCHIE:  I know you're familiar with the process in some regard.  Have you had the opportunity to review your personal data questionnaire?

JUDGE KONDUROS:  Yes, sir, I have.

SENATOR RITCHIE:  Is it accurate?

JUDGE KONDUROS:  Yes, sir, it is.

SENATOR RITCHIE:  Do you need any updates or changes at all?

JUDGE KONDUROS:  I made an update within the last month or so with Mr. Lenski, and I think that was the only update I needed to make.

SENATOR RITCHIE:  And it's part of your package?

JUDGE KONDUROS:  Yes, sir.

SENATOR RITCHIE:  Do you have an objection to us making that summary a part of your transcript today?

JUDGE KONDUROS:  None, at all.

SENATOR RITCHIE:  And it will be done at this point in the record.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: 

SC Court of Appeals, Seat 4


NAME:


Mrs. Aphrodite Konduros


BUSINESS ADDRESS:  
P.O. Box 757





    
Greenville, SC 29602


TELEPHONE NUMBER:
(office):  864-467-5843

2.
Date of Birth: 1959


Place of Birth: Sumter, SC

3.
Are you a citizen of South Carolina? YES.


Have you been a resident of this state for at least the immediate past five years?  YES.

5.
Family Status:  Married on May 21, 1994 to Samuel James Konduros.  Never divorced. No children.
6.
Have you served in the military?  NO.

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina1977-81 BA in English.


University of Kent, Canterbury, England
1980-81 (Exchange Student, no degree).


University of South Carolina School of Law1981-84 Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1985.


South Carolina, took the exam twice.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


1980-81   Kent Scholar Recipient-foreign exchange scholarship;


1979        Outstanding Jr. in the English Department;


1981-84   Phi Delta Phi Law Fraternity;


1983-84   Student Bar President, USC School of Law.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
2002


7/8/02

Orientation School for New Judges;



8/1/02 2002 
Annual SCTLA Convention;



8/22/02 

Annual Judges Conference-Family Law;


(b)
2003


1/23/03 

SC BAR-Family Law Division;



4/11/03 

SCLWA Conference;



4/30/03 

Family Court Judges Conference;



8/21/03 

Annual Judges Conference;



8/7/03  

Annual SCTLA Conference-Family Law;


(c)
2004


1/23/04

SC BAR-Family Law Division;



4/28/04

Family Court Judges Conference;



8/19/04

Judicial Conference;



8/19/04

Judicial Oath of Office;



12/10/04

Seminar for Chief Administrative Judges;


(d)
2005

1/21/05

SC Bar Family Law Section;


4/26/06

Family Court Judges Conference;


1/22/05

SC BAR- Torts and Insurance Practice;


4/27/05

Family Court Judges Conference;


8/24/05

Annual Judicial Conference;


12/02/05

SC Family Court Bench/Bar;


(e)
2006


1/27/06 

ADR, Children’s Law, Family Law Section;



4/26/06 

Family Court Judges Conference;


8/22/06
Annual Judicial Conference and Mini-Summit on Children;



8/23/06 

Annual Judges Conference.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list. 


a.
SCTLA 2003-spoke on Ethical considerations in Family Court for an absent speaker;


b.
Family Law Lawyers Annual Conference 2002-spoke on Elder Law issues to fellow judges;


c.
Numerous Omnibus Adult Protection Act presentations at the Criminal Justice Academy;


d.
DSS-sponsored CLE seminars on Termination of Parental Rights, Adult Abuse issues and Adoptions;


e.
Abuse and Neglect trainings to Greenville School District teachers;


f.
“Grand Rounds” training to interns at Greenville Hospital on recognizing abuse;


g.
Annual training to Greenville Chamber young members on the court system and moderating law enforcement panel;


h.
Annual training to “Leadership Greenville” on recognizing abuse;


g.
Training to “Fatherhood Program” on the logic of Child Support;


h.
Summer School on Gerontology, Winthrop University;


i.
Various judicial panels at the SC BAR Family Law section;


j.
Panelist on the Chief Justice’s Mini-Summit on Children, August 2006.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


“Chief of the Catawbas”, Sandlapper Magazine, Summer Issue, 1999.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, admitted May 21, 1985.


United States District Court, admitted May 29, 1987.


United States Court of Appeals, Fourth Circuit, admitted April 19, 1993.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1984-85 
Weinberg, Brown & McDougall Sumter, SC



General practice ,civil, criminal defense, appellate practice, Armed Services Board of Contract Appeals. 

1985-1987
Law Clerk to the Hon. David F. McInnis, Circuit Court, Third Circuit

Accompanied the judge to 33 counties in our state, assisting him in civil and criminal court.

1987-89 Todd & Barber  Columbia, SC

General practice including residential and commercial real estate and development, domestic, probate, appellate practice, criminal, civil, outdoor advertising licensure, and collection.

1989-94 SC Department of Disabilities and Special Needs, Deputy General Counsel, Columbia, SC

Practice included family court juvenile hearings, unemployment hearings, workers compensation, civil, criminal, probate commitments, Medicaid, and Social Security benefits practice.

1994-97 SC Department of Social Services  Greenville, SC

County attorney for DSS prosecution of abuse and neglect cases, child support, unemployment, appellate practice, and probate.


1/97-12/97
The Code Law Firm  Greenville, SC

Private practice including divorce, child support, DSS, DJJ, civil defense in state and federal court, Insurance Reserve Fund defense for the SCDOT, Department of Education, DSS, DDSN, City of Greenville, Greer Police Department, Department of Corrections, Magistrate’s Court, appellate practice.

1997-2000 SC Department of Social Services, Assistant General Counsel, Columbia, SC

Adoptions, DSS prosecution, appellate practice, state procurement, day care licensure appeals, State employee grievances.


2000- 2002
Director, Greenville Department of Services, Greenville, SC


Managed 314 state employees and multi-million dollar budget, administering Medicaid, food stamps, child and adult protective services, foster care licensing, and over 400 foster children. Supervised five lawyers handling child abuse and neglect cases, adoptions, termination of parental rights cases. Continued to handle a small number of DSS cases, unemployment hearings personally.


2002- Present Family Court Judge, Thirteenth Circuit, Seat #3

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating. – AV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: 
rare, maybe 3 times;



(b)
state:
predominately family court, with a fair percentage of circuit court and appellate appearances,

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:  

6%;


(b)
criminal: 
4%;


(c)
domestic: 
90%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

5%;


(b)
non-jury: 
95%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Mostly sole, sometimes chief.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
SCDSS v Elizabeth Rochelle Maddox, et al- Family Court termination of parental rights to remaining siblings of murdered child. Mother and father had been criminally convicted for the child’s death and the case raised the question of whether the termination case was premature as the parents’ appeals had not yet been exhausted.

 
(b)
SCDSS v Walker, Thompson, et al- complicated abuse and neglect custody case where father of all the children and both mothers were all individuals with mental retardation. Each litigant had a guardian and a lawyer, and the case had to be tried carefully to make sure litigants were afforded a meaningful trial.


(c)
SCDSS v Partridge, Harris, et al- sex abuse case with a middle class family where the father mother, mother’s boyfriend and the maternal grandparents were all suspects. The children wee too young to testify. Father awarded custody and grandparents were barred from ever having any contact with the children through any method. Case was not appealed, but grandparents filed numerous motions and action to have it reopened. Case was the first in Greenville to litigate grandparents’ rights. (NOTE-grandparents were not held responsible for sex abuse)


(d)
SCDSS v Plunkett, et al- contested four day termination of parental rights and adoption case between the natural parents, who are full siblings, and their mother versus the foster parent. The parents relinquished their parental rights and then changed their minds forcing a two day trial on voluntariness of their relinquishments. Following a finding that the relinquishments were voluntary, the adoption was contested between the grandmother and foster mother. Case stands for the proposition that the natural family members have no automatic preference when it comes to adoption.


(e)
Hooper v Rockwell, SCDSS et al, 334 SC 281, 513 SE2d 358 (1999)- mother appealed termination of her parental rights, which the Court upheld. The case stands for the current law in South Carolina on what matters are interlocutory and what matters are final and ripe for appeal.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Charping v J.P. Scurry Company, Inc. 296 SC 312; 372 SE 2d 120 (Ct. App. 1988);


(b)
SCDSS v Beeks, et al   325 SC 243, 481 SE 2d 703 (S.Ct. 1997);


(c)
Hooper v Rockwell, et al  334 SC 281, 513 SE2d 358 (S.Ct.1999).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


I have handled no criminal appeals as a litigant’s attorney. However, I sat as an Associate Justice on the SC Supreme Court on State v Luke Traylor 360 SC 74; 600 SE2d 523 (S.Ct. 2004).

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court. 


Currently a family court judge in the Thirteenth Circuit, Elected February 6, 2002, and February 4, 2004 to expire June 30, 2010. Jurisdiction is set forth in SCC Section 20-7-420, et seq.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Rogers v Rogers, Court of Appeals Opinion #2006-UP-114affirmed, unpublished;


(b)
Castellani v Chaudhury;

(c)
Brown v Brown;

(d)
Iacovelli v Iacovelli;

(e)
Herlong v Herlong.
24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor. None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


a.
Restaurant worker-prior to law school I worked as a waitress and cashier at the Howard Johnson’s Hotel in Myrtle Beach, which no longer exists. Summers of 1976-80; worked in our family-owned restaurant named Big Jim’s in Sumter, SC all my life.


b.
Director of Greenville County Department of Social Services (see Answer 14 above)

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


No. My siblings and I formed Karvelas Children’s’ Holdings, LLC to manage and dispose of commercial property we inherited from our mother. Our father handles the business as property manager. There are two remaining pieces of property of an original six. When they are sold, we will disband the LLC. No day to day operations.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33. Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34. Have you ever been sued, either personally or professionally?  If so, give details. Have you ever been sued, either personally or professionally?  If so, give details. Yes, three times.

a. I was sued in Circuit Court in my professional capacity as a DSS attorney by aggrieved grandparents that DSS had investigated. I was defended under the Torts Claims Act by an Insurance Reserve Fund attorney, and the case was dismissed with prejudice at the first hearing.

b. I was named in a family court contempt action by defendants in a DSS case while I was director of Greenville DSS. The parties dismissed the action against me before trial.

c. I was named in a suit against my father. He gave an option to purchase on a piece of property that he no longer owned post-divorce from our mother. When my siblings and I sold it, unaware of the option the option holder sued. The case was dismissed before the issues were joined, as we sold the so-called option holder another piece of property.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek. A ream of paper and a roll of stamps. Roughly $50.00.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship. None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  NO.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details. Yes. I have asked friends to introduce me to Members that I may not know. I have thoroughly explained the rule against vote solicitation by me or any friend, colleague or family member, but have explained my candidacy and the governing rules so that they may help me at the appropriate time.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  NO.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate? I sent a letter of intent to every member of the General Assembly when I decided to run. I met Rep. Delleney at the Trial Lawyer Convention and informed him of my intent to run. I regularly have Rep. Fletcher Smith in my courtroom, as he has a substantial family court practice in Greenville.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
SCWLA - Regional liaison in the late 90’s for one year.


(b) 
Greenville County Bar.


(c)
South Carolina Bar.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


I have not belonged to any of these organizations since 2002.

(a) Board member, Prevent Child Abuse Carolina;

(b) Board member, Safe Harbor Women’s Shelter;

(c) Board member, Greenville Ballet;

(d) Board member, Greenville First Steps;

(e) Executive Director, Pendleton Place Children’s Shelter;

(f) Member, Governor’s Juvenile Justice Task Force, 13th Circuit;

(g) Member, Greenville County Substance Abuse Council;

(h) Member, Greenville Area Directors of Social Health Associations (GADSHA);

(i) Member, Greenville Pediatric HIV Advisory Board.


Awards during my current judgeship:


SC Coalition Against Domestic Violence and Sexual Assault Award of Excellence 2005.


The SC Fatherhood Practitioners Network, Inc. 2005 Statewide Fatherhood Award.

48. Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  Co-recipient of the Claude N. Sapp Award for Outstanding Law Graduate (with David Dukes, Esq. of Columbia).  Served as a Acting Associate Justice of the South Carolina Supreme Court on June 22, 2004.

49.
References: 


(a)
Shields Cochran



Sr. VP, South Carolina Bank and Trust



200 E. Broad St., Suite 100



Greenville, SC 29601



(864) 250-4455


(b)
Jane Sosebee



Regional Director, Bell South



218 College St.



Greenville, SC 29601



(864) 298-4949


(c)
Stephen P. Navarro



President, The Furman Co., Inc.



7 N. Laurens St.



Greenville, SC 29602



(864) 242-5151


(d)
C. Douglass Harper



Harper Corporation



35 West Court St., Suite 400



Greenville, SC 29601



(864) 527-2500

(e) Nathan A. Einstein

Chairman, Rosenfeld Einstein

870 S. Pleasantburg Dr.

Greenville, SC 29606

(864) 271-6336

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Aphrodite Konduros
Date: 9/28/06

Judge Konduros, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and our inquiry has focused on nine evaluative criteria and has included a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with State Ethics laws, a search of newspaper articles in which your name appears, a study of your previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your election, and there are no witnesses present to testify.  Do you have a brief opening statement you'd like to share with us this morning?

JUDGE KONDUROS:  No, sir.  I'll let you proceed.

SENATOR RITCHIE:  Thank you, so much.  I'm going to turn you over to Mr. Lenski for some questions.

JUDGE KONDUROS:  Thank you.

MR. LENSKI:  Thank you, Mr. Chairman.  Mr. Chairman and Members of the Commission, I have a few brief procedural matters.  Judge Konduros provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

SENATOR RITCHIE:  Without objection, it will be done so at this point in the record.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:
Aphrodite Karvelas Konduros

Address:
P.O. Box 757


     
Greenville, SC 29602

Work Telephone:
864-467-5843

1.
Do you plan to serve your full term if elected? YES

2.
If elected, do you have any plans to return to private practice one day? NO

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice? YES

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Never appropriate from litigants, current or future, or lawyers. I firmly and quickly halt any attempt to speak to me ex parte. Certain ex parte actions are sanctioned by statute, and I would follow those statutes, such as issuance of an inspection warrant under Title 20.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

As I believe we have the finest judiciary in the county, if not the world, I happily will recuse myself at the first appearance of impropriety or discomfort of a litigant or lawyer, as any other sitting judge can handle the matter as effectively as I can. Canon 3E of the Code of Judicial Conduct governs. The conflict need not be real. I am a firm believer in the concept of “the appearance of impropriety.”

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I grant any request for recusal. As most litigants only have one day in Court, there is no reason for them to wonder forever if I was biased.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality? I reciprocate with normal hospitality from my close friends and family. 

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I have and will continue to file a report with either the Lawyer Grievance or the Judicial Grievance Committee

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated? No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations? Not since going on the bench. I annually make charitable donations to my church and organizations I admire such as the National Parks Service or Alzheimer’s Prevention

11.
How would you prepare for cases that were before you? 

As always, I study the file, consult the rules, governing statutes and applicable case law. In busier counties, time for preparation is sparse compared to hearing time, and so I try to keep my trial notebook updated for quick references to changes in the laws or decisions.

I have served in one appellate circumstance, when the Chief Justice asked me to sit for Justice Burnette who had a family funeral to attend. As I was called on the eve of the oral arguments, I read the memoranda prepared by staff counsel, and the briefs, which was all the Clerk of the Supreme Court could electronically transfer to me.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy? I will attend and serve in any capacity assigned by the Chief Justice or Chief Judge. Otherwise I seek no roles. I am opposed to judicial activism.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system? Same answer as above. The Chief Justice has assigned me to two committees: one on Domestic Violence, and one on Public Access to the Courts. Otherwise, I speak at CLE’s and JCLE’s if I think the topic appropriate. One I felt to be appropriate was courtroom etiquette, and I have given that speech several times, particularly to young lawyer organizations.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this? 

I have not felt the strain in the last four years on the bench, and as a family court judge in our busiest circuit, I do not expect it to increase on the appellate bench where I am sheltered from litigants.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving? No

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution: 


All students of the law should consider a law from its inception to passage by the Legislature if there is any ambiguity. The records of the General Assembly can be invaluable. However, the legislative process usually yields clarity in the wording of the law, and judges should tread carefully at educated guesses as to the intent of the lawmakers. Laws, like words, should be given their ordinary meanings wherever possible.

b)
The use and value of an agency’s interpretation of the Constitution: 


None. Interpreting the Constitution is a judicial function, not an agency one.

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention: 


In the case of ambiguities, contemporaneously kept minutes and historical records can be of exceptional importance. The spirit and tenor of the debate can explain the language used in the final document, and even show when another meaning was discarded in debate.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision? Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes? The South Carolina Constitution grants plenary power to local governments in some circumstances, recognizing “Home Rule” for purely local issues. However once the State has preempted an area for State authority, then there exists only what authority the State leaves to local government which can be none.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender? No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses? Yes.

22.
Have you written any scholarly articles? No.

23.
What do you feel is the appropriate demeanor for a judge? 

A judge should exhibit courtesy, patience, sharp focus, and a “poker face”. With the increased caseload it is hard to maintain a fresh face late in the afternoon, but I keep a note on the bench to remind myself that this may be these litigants one case ever. I have a copy of First Thessalonians 5:14-15 on the bench”…be patient towards all men.” Joe DiMaggio was once asked why he was playing so hard after the Yankees had won the division. He said,” Someone may be seeing me for their first and only time.”

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day? No judge benefits his role on the bench as by being startlingly different on the bench than off. I accept the robe for the obligation it is whether at a tailgate party or a funeral.

25.
Would there be a role for sternness or anger in meetings with attorneys? I use the long pause to convey sternness. The only time I raise my voice is to hearing impaired litigants. I have used my gavel once in four years. There is no place for a judge’s anger in the courtroom.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees? Not over $100.

27.
Have you sought or received the pledge of any legislator prior to this date? No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening? No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? For introduction purposes only. NEVER to solicit votes improperly.
30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office? No.

31.
Have you contacted any members of the Judicial Merit Selection Commission? I wrote the entire General Assembly a form letter announcing my candidacy, which would include the members on the Committee. I met Rep. Delleney briefly at a convention this summer, and I regularly see Rep, Fletcher Smith as he practices in Family Court in Greenville.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? YES.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Aphrodite Karvelas Konduros

Sworn to before me this 28th day of September, 2006.

Notary Public for S.C.

My Commission Expires: July 27, 2010

MR. LENSKI:  Also included in your notebooks for your review is a copy of the candidate's personal life experiences statement.  As a final procedural matter, I'd note for the record that based on the testimony contained in the candidate's personal data questionnaire, which was introduced earlier into the record, Judge Konduros meets the statutory requirements for this position regarding age, residence, and years of practice.

Q.     Good morning, Judge Konduros.

A.     Good morning.

Q.     Could you answer for the Commission, why do you want to serve now as a judge on the Court of Appeals?

A.     After having been on the Family Court bench for a while in Greenville County, which is, as you all know, our busiest circuit -- I think they said now, that we're hearing between five and 6,000 hearings apiece per year -- from the beginning of my practice of law, I have always been particularly good and enjoyed digging and researching and writing and such as that.  While the Family Court bench is infinitely satisfying, it lacks the time and the scope -- I was thinking the other day, when was the last time I read an Advance Sheet in the daytime.  Unfortunately, with our schedule, it is just amazingly hard to keep up on court time.  So with the appellate job, it would be a chance to not only read and research and dig into the law and look into things and have time to think about them and stay on track, but also spend that amount of time working with law clerks and other judges that feel the same way I do about the law, it just feels like absolute going on vacation, but within the practice of law.  

Q.    Thank you.  Regarding your experience and as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far would help you be an effective Appellate Court judge?

A.    I think, knowing most of the candidates and knowing most of the other judges, we often laugh.  I have about as varied a background as anyone could have, from being a cocktail waitress at the Howard Johnson in Myrtle Beach, to working for a while as a chicken eviscerator at Campbell Soup, to having worked for a firm with one other member, to working at the McNair Firm which had many other members, and I never did learn the code to use the copier very well at a big firm like that.  I have been a County director of the Department of Social Services in Greenville and had over 400 employees and had to know everything you needed to know about workers' comp and insurance issues and Medicaid and such as that.  I have had such an amazingly varied background.  And my father had a family-owned restaurant for 55 years and all Greek restaurant owners' children work.  I really think that, coupled with the law and the time I've had on the bench probably makes me as familiar with any possible fact situation that could come up, in some way or another.  And that's why I think when you add it all together, while it looked like this random path, it has all kind of led towards this end.  

Q.    Thank you.  Is there a single substantive area of the law where you feel you are weaker than others?  And, if so, how would you compensate for that perceived weakness?

A. 
Upon advice of husband, I am supposed to say that I absolutely feel completely comfortable with every area of the law.  And I will mark that down and say that I have not had a very varied workers' comp experience.  I have handled a couple of cases personally.  I worked with a firm that did it.  That would be my one area that I'd feel that I would need some more work.

Q.     Judge Konduros, is there a substantive area of the law in which you feel you are strong and what would be perceived as an asset to the Court of Appeals?

A.     I had hoped, after having served on the Family Court bench, that my area of expertise would be family law.  It would be pretty sad if it wasn't.  I will tell you that I'm particularly strong in the area concerning anything to do with geriatric care or the elderly, as well as child abuse and abuse of anyone that has any type of mental disability.  I was deputy general counsel for the Department of Disabilities for five years.  I think in our most vulnerable elderly population and child population, the laws concerning the two ends of that scope is probably my real strong suit.  

Q.     If you're elected to the bench, how would you manage your work product on the Court of Appeals?  

A.     I don't think I'd make much of a change from what I do now.  I checked this morning with my secretary to make sure, but in the last four years, I haven't had anything under advisement longer than 30 days, except for one case.  In that time, I've probably heard about 30,000 cases.  I was Administrative judge for Greenville County and Pickens County for a full two years, and that held for that amount of time, too.  I like to get in early.  The deputies will tell you I'm often there before six o'clock.  I will say that my comrade, Bob Jenkins, is, too.  He's eating grits at his desk by six o'clock.  I love him, so I'm saying that.  And I'm just basically a hard worker.  

Q.     If you are elected to the Court of Appeals, what would you like for your legacy to be?

A.     I would like to blur into the state jurisprudence.  I think the judges that I've most admired is the ones that I don't know their particular standing on any particular point of law, that each case stands on its own merit, that I don't believe in judicial activism.  I don't like to hear somebody say, I hate alimony cases or I hate this kind of case or big corporations are bad for business.  It's the judges that look at it quietly, one case at a time, particular fact situation, and just blur in what I consider a long Honorable line of jurisprudence.

Q.     Judge Konduros, in your view, when is it appropriate to write a concurring or a dissenting opinion?  And even if it is appropriate, are there any dangers in writing concurring or dissenting opinions?  

A.     It's a speculative response on my part, since I have never been called upon to write a concurring or a dissenting opinion.  I did have one glorious afternoon where I sat as an associate justice on the Court of Appeals -- I'm sorry.  On the Supreme Court at Justice Toal's behest and met with them in that wonderful conference they do to decide these cases.  And the three I heard, they all completely agreed on, so I didn't get a chance to really see how that felt.  Although, at the time, I've got to tell you, I don't know if I could have held my hand up and dissented.  It was all a bit overwhelming.  But that would really be a case by case decision.  If I certainly felt that strongly about that particular litigant and fact situation and how the law applied to that case, I wouldn't have any problem holding my hand up.

Q.     Judge Konduros, if you're elected to the Court of Appeals, where would you have your primary chambers? 

A.     I would hope to be in Greenville, but I would certainly be open to any surrounding counties that helped me be by my family.  But I know with Judge Kittredge and the others from Greenville, they seem to spend a great deal of time in Columbia and prefer to do so with their staff.  And I certainly don't mind that 108 miles.  I have worked for the Department of Social Services for two-and-a-half years in Columbia and commuted and it turns out to be a nice way to get your mind together in the morning and drink a cup of coffee.  

Q.     And although you addressed this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge?  

A.     I think it's important.  And every morning, I have a little sign on my bench that I do; remember, that I see no one that has slept the night before.  And in Family Court, you see no one that is covered by insurance.  And we are talking about their mother's China and their father's toolbox.  So that you have to start with the premise that everyone you see is not themselves.  They're exhausted, they're acting silly and they're on their way to bankruptcy.  How would you like to be treated in that situation?  My demeanor is one of compassion, somewhat of a poker face.  I have only raised my voice when I've had to talk to a litigant that was hearing impaired.  I had a gentleman the other day that I had to have my mouth three inches from his ear and I just had to shriek for him to hear anything.  But other than that, it is never appropriate.  Firmness and quietness is very effective in our very loud society.  

Q.    And there's some brief housekeeping issues, Judge Konduros.  Have you ever sought or received a pledge of any legislator prior to this date?

A.     No, sir.

Q.     Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screen?

A.     
No, sir.  

Q.  
Have you asked any third-parties to contact members of the General Assembly on your  behalf?  

A.     Absolutely not.  

Q.     Have you contacted any members of the Commission?  

A.   I sent a general letter at the beginning of my candidacy to each and every member, then sitting, of the General Assembly as in keeping with the rules of just a notification of candidacy.  

Q.     Do you understand the 48-hour rule?

A.     Completely.

Q.     And could you explain that in your own words?

A.     Yes, sir.  Once the report is released saying who are the qualified candidates to go forward, for that 48 hours, no one and no one at all may contact any member of the General Assembly until the absolute time, which I think is usually like 10:15, following the 48 hours.  Until that time, there is to be no contact, whatsoever.  

MR. LENSKI:  Thank you, Judge Konduros.  I would note that the Upstate Citizens Committee reported that the Honorable Aphrodite Konduros met and exceeded the criteria of the evaluative process.  Mr. Chairman, without objection, I would ask that the Upstate Citizens Committee report be entered into the record at this time.

SENATOR RITCHIE:  Without objection.

MR. LENSKI:  And I would note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.

SENATOR RITCHIE:  Thank you, Mr. Lenski.  Does any member of the Commission have any questions for Judge Konduros?  The Senator from Charleston?

SEN. FORD:  I'm just curious about something.  Judge, on the written test, would you see an improvement we could make?  And how would you compare this one with the one you took when you were a Family Court candidate?

JUDGE KONDUROS:  Assuming that I passed, I think it's fabulous.  Assuming that I didn't, I would offer some suggestions.  I think with the Family Court test, since I've had a chance to take it twice, it tried to stay a little more with what you would run into in general practice and things that would come up.  On the appellate exam, I think, in particular, two of the essay questions were maybe a little more geared towards Circuit Court practice than they were towards Court of Appeals.  But, all in all, I think it separated the wheat from the chaff.  I'm hoping I'm in the wheat.  

SENATOR RITCHIE:  Anyone else with any other questions?  

(No response)

SENATOR RITCHIE:  Judge Konduros, this would then conclude your participation in this portion of the process.  As you know, the record will stay open until the publication of our report and then the 48-hour rule would stand at that point.  We appreciate your cooperation with staff and your willingness to serve and we wish you a safe trip home.  

JUDGE KONDUROS:  Thank you, very much.

                                              12:30 p.m.

CANDIDATE:           HONORABLE PAULA H. THOMAS

SENATOR RITCHIE:  Good morning, your Honor.

JUDGE THOMAS:  Good morning.

SENATOR RITCHIE:  Welcome.

JUDGE THOMAS:  Thank you.

SENATOR RITCHIE:  I see that you've brought someone with you.  If you'd like to introduce him, we'd be happy to hear from you.

JUDGE THOMAS:  This is my husband, Don Thomas, and I'm proud to have him here.  We have three children and they are all in college and, hopefully, studying for exams as we speak, so they are not in attendance today.

SENATOR RITCHIE:  Welcome, Mr. Thomas.  We're glad to have you.  Your Honor, if you would raise your right hand, please.  Do you solemnly swear that the truth, the whole truth and nothing but the truth, will be your testimony today, so help you God?

JUDGE THOMAS:  So help me God, I do.

SENATOR RITCHIE:  Your Honor, have you had the opportunity to read and review your personal data questionnaire?

JUDGE THOMAS:  Yes, I have.

SENATOR RITCHIE:  Is it accurate?

JUDGE THOMAS:  Yes.

SENATOR RITCHIE:  Do you need to make any updates or changes to it?

JUDGE THOMAS:  No.  It's been amended and is updated accurately.

SENATOR RITCHIE:  And we have that in our books?

JUDGE THOMAS:  Yes.

SENATOR RITCHIE:  Do you have any objection to us making that summary a part of your sworn testimony today?

JUDGE THOMAS:  No objection.

SENATOR RITCHIE:  Then it will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Court of Appeals Seat #4


NAME:


Ms. Paula H. Thomas


BUSINESS ADDRESS:
715 Prince Street






P.O. Box 421270 






Georgetown, SC 29442


TELEPHONE NUMBER:
(office):  (843) 545-3030

2.
Date of Birth:

1957


Place of Birth:

Sumter, SC

3.
Are you a citizen of South Carolina?  YES.


Have you been a resident of this state for at least the immediate past five years?  YES.

5.
Family Status:  Married on May 25, 1985 to Don Stanley Thomas. Never divorced. Three children.

6.
Have you served in the military? NO.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


a)
University of South Carolina, 1976-1979, BIS;


b)
University of South Carolina, 1979-1981. Med;


c)
University of South Carolina School of Law, 1983-1986, JD.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to the South Carolina Bar in 1986.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


USC Law School - Legislative Council.

AMENDED 10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
Criminal Law Update


01/25/2002;


(b)
Criminal Law Update


01/24/2003;


(c)
SC Circuit Court Judges


05/07/2003;


(d)
2003 Annual SCTLA Convention

08/07/2003;


(e)
Judicial Conference



08/21/2003;


(f)
2nd Annual Civil Law Update

01/23/2004;


(g)
19th Annual Criminal Law Update

01/23/2004;


(h)
2004 SC Circuit Court Judges

05/05/2004;


(i)
Judicial Conference



08/19/2004;


(j)
Judicial Oath of Office


08/19/2004;


(k)
Seminar for Chief Judges


12/10/2004;


(l)
20th Annual Criminal Law Update

01/21/2005;


(m)
2005 Circuit Court Judges

05/12/2005


(n)
2005 Annual Judicial Conference
08/24/2005;


(o)
21st Annual Criminal Law Update

01/2006;


(p)
2006 Annual Judicial Conference
08/2006.


AMENDED:


(a)
Criminal Law Update


01/26/2001


(b)
SC Circuit Court Judges


05/09/2001


(c)
Judicial Conference



08/23/2001


(d)
Criminal Law Update


01/25/2002


(e)
Criminal Law Update


01/24/2003


(f)
SC Circuit Court Judges


05/07/2003


(g)
2003 Annual SCTLA Convention

08/07/2003


(h)
Judicial Conference



08/21/2003


(i)
2nd Annual Civil Law Update

01/23/2004


(j)
19th Annual Criminal Law Update

01/23/2004


(k)
2004 SC Circuit Court Judges

05/05/2004


(l)
Judicial Conference



08/19/2004


(m)
Judicial Oath of Office


08/19/2004


(n)
Seminar for Chief Judges


12/10/2004


(o)
20th Annual Criminal Law Update

01/21/2005


(p)
2005 Circuit Court Judges

05/12/2005


(q)
2005 Annual Judicial Conference
08/24/2005


(r)
21st Annual Criminal Law Update

01/27/2006


(s)
Fourth Annual Civil Law Update

01/27/2006


(t)
2006 Annual Judicial Conference
08/23/2006


(u)
National Judicial College


11/13-16/2006
11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


(a) 
August 6, 1993- “Restructured State Government & The State of Administrative Law” – Speaker.


(b)
April 26, 1996 – “So You Want To Be A Judge” – Women In Law, Columbia, SC- Speaker.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


Not Applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


(a)
All State Courts of South Carolina, November 1986.


(b)
United States District Court, October 1998.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
Jan 1987- Sept 1987 – Law Offices of Kenneth W. Thornton, Georgetown, SC- Associate working in family and circuit court matters;


(b)
Sept 1987- Aug 1988 – Rubillo & Thomas, Georgetown, SC – Partner/ family and circuit court matter;


(c)
Aug 1988-Jan 1993 – Law Office of Paula H. Thomas, Pawleys Island, SC – Sole Practitioner working in family and circuit court matters;


(d)
Jan 1993- Jan 1994 – Thomas & Gundling, Pawleys Island, SC – Partner working in family and circuit court matters;


(e)
Jan 1994 – May 1994 – Lawrimore, Thomas, Gundling & Kelaher – Pawleys Island, SC  - Partner working in family and circuit court matter;


(f)
May 1994 – Jan 1995 – Thomas, Gundling & Kelaher – Pawleys Island, SC – Partner working in family and circuit court matters;


(g)
Jan 1995 – July 1996 – Law Office of Paula H. Thomas, Pawleys Island, SC – Sole Practitioner, family and circuit court matters.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.


Never been rated, don’t know why.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Appeared Twice;


(b)
state:
Appeared in family court an average of once per week, appeared in circuit court and average of once per month.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

45%;


(b)
criminal:
15%;


(c)
domestic:
40%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

2%;


(b)
non-jury:
98%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Most often served as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
Harry F. Cameron vs. Georgetown Steel –Workers Compensation Claim regarding novel question dealing with the ‘coming and going” rule. Case#WWC9357660;


(b)
Paula Wilson, et. al.  vs. Patricia Brown, a/k/a Patricia Brown Nance – Issue of Whether a deceased individual was competent at the time of marriage and the Children’s standing to sue.  Case # 95-DR-22-156;


(c)
State of South Carolina vs. Marshall Beam – First case in the 15th Circuit in Which and individual was charged under the Criminal Negligence statue in 



South Carolina.  Case # 93-GS-26-2153;


(d)
State vs. Robert Prince – Addressed numerous search and seizure issues.  Case # 87-GS-22-;

(e)
Swails vs. Revco – Establishing damages for administering wrong medication.  Case # 95-CP-22-260.

AMENDED 20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Myra Jean Merritt vs. Carl A. Merrit, Jr. – Docket 3-95-610 (Co-Counsel).


AMENDED: No longer have the brief to attach.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


Not Applicable.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


(a)
Elected May 22, 1996, SC Circuit Court, At-Large Seat #1 (un-expired term);


(b)
Re-Elected in May of 1997;


(c) 
Elected May 1998, SC Circuit Court, 15th Judicial Circuit, Seat #2;


(d)
Re-elected April 2003.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Horton v. Darby Electric- Opinion # 25839-



Supreme Court Opinion (Attached);


(b)
Farm Bureau v. Chandler – 95-CP-45-142 – (Attached)



SC Appeals Court & Supreme Court rulings also attached;


(c)
State v. Vazquez- Opinion # 25975




Death Penalty Case- Supreme Court Opinion (Attached);


(d)
Cole v. Frie, Unpublished Opinion No. 202-UP-472;


(e)
GB&S Corp. v. County of Florence-Unpublished Opinion



2005-UP-171 Court of Appeals.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


Elected to SC House Seat 108 – Served 1993-1996.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


Not Applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Candidate for Court of Appeals Seat #1 in 2004.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


(a)
Intervention Specialist – Sumter Alcohol & Drug Abuse, Sumter, SC – 



Dec 1981 – Nov. 1982.


(b)
Counselor – SC Vocational Rehabilitation, Sumter, SC  Dec 1982-May 1983.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


Not Applicable.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


Not Applicable.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  Not Applicable.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  Not Applicable.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  Not Applicable.

34.
Have you ever been sued, either personally or professionally? Not Applicable.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  Not Applicable.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  Not Applicable.

38. S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not Applicable.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not Applicable.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


Postage – Under $50.00 to notify of candidacy.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  Not Applicable.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened.  Not Applicable.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf? Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  Not Applicable.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  Not Applicable.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?


Yes, notified all members of the General Assembly of my intent to run.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
SC Bar Association.


(b)
SC Circuit Judges Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Cities of Character, Georgetown, SC Advisory Board Member.


(b)
St. Paul’s Waccamaw UMC.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


(a)
Sat as an Acting Associate Justice on the SC Supreme Court;


(b)
Sat as an Acting Judge of the Court of Appeals;


(c)
My 10 years of experience as a Circuit Court Judge;


(d)
My experience as a Legislator.

49.
References:

(a) Mr. W. David Starnes


P.O. Box 1760,


Pawleys Island, SC 29585 


(843)235-0786

(b) Rev. David Edwards  


2527 Bear Stand Tr. 


Myrtle Beach, SC 29588



(843) 903-4493

(c) Dr. Gerald Harmon 


PO Box 289 


Pawleys Island, SC  29585 


(843) 237-4296

(d) Ross M. Lindsay, III 


4707 Oleander Dr.,


Myrtle Beach, SC  29577 



(843) 499-0777 

(e) Dr. Ralph Sprinkle 


PO Box 416 


Georgetown, SC 29442 


(843) 527-5020

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Paula H. Thomas
Date: 9/27/06

Your Honor, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and our inquiry has focused on the nine evaluative criteria which included a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with State Ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your candidacy, and there are no witnesses present to testify.  Given all of that, would you like to make a brief opening statement for the Commission?

JUDGE THOMAS:  I will waive opening.

SENATOR RITCHIE:  Thank you.  At this point, I'm going to turn you over to counsel, to Ms. Shuler.

MS. SHULER:  Thank you, Mr. Chairman.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Thomas provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

SENATOR RITCHIE:  And without objection, it will be done so at this point.

JUDICIAL MERIT SELECTION COMMISSION

Amended Sworn Statement to be included in Transcript of Public Hearings

Supreme Court/Court of Appeals

(New Candidates)

Full Name:

Paula Hinson Thomas

Address:

178 Alston Road




Pawleys Island, SC  29585

Work Telephone:
(843) 545-3030

1.
Do you plan to serve your full term if elected?


Yes

2.
If elected, do you have any plans to return to private practice one day?


No

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  


Yes

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


No ex-parte communications except for scheduling and the rare ex parte order.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I will recuse myself if a conflict exists or if there is the appearance of 
impropriety.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I probably would.  I wish to avoid the appearance of impropriety.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

My policy is to accept no personal gifts.  I have however accepted food gifts given to Judge and staff around the holidays which was shared with staff and others.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


I feel I have the duty to report misconduct.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?


No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?


No.

11.
How would you prepare for cases that were before you?

I would read briefs and case law and become familiar with the issues of the case.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I consider myself a strict constructionist.  I apply the law that exists.  It is the role of the legislature to make law.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I will participate in continuing legal education opportunities as a teacher and a student.  I will use every opportunity given me to speak of the legal profession and our justice system.  I will continue in my activities to encourage the construction of a new Judicial Center in Georgetown.

14.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you plan to address this?

I have felt less stressed on the bench then I did as a lawyer.  Hobbies (including horseback riding and shopping) and family are my main stress relievers.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


Not Applicable

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:


I would first consider the plain language of the law, and then I would give the most weight to precedent.

b)
The use and value of an agency’s interpretation of the Constitution:


This would have the lease impact upon my decision.  Agencies should not interpret the constitution.

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:


I would attempt to determine the intent of its authors.  This could give me some indication of that intent.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?



Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


All grants of authority to the other levels of government flow from the state level.  The Home Rule Act mandates that the General Assembly provide by general law the powers of counties and municipalities.  The constitution further provides that the authority granted local governments under the constitution and the general laws passed in the General Assembly establishing the powers of local government be liberally construed in local government favor.  The Home Rule amendments do not however confer any inherent or plenary powers upon local government.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes.

22.
Have you written any scholarly articles?


No.

23.
What do you feel is the appropriate demeanor for a judge?


To be willing to impartially listen to and be courteous to all parties.

24.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


At all times.

25.
Would there be a role for sternness or anger in meetings with attorneys?


Anger is not appropriate, sternness however, may be.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


Under $50 for postage.

27.
Have you sought or received the pledge of any legislator prior to this 
date?


No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No.

30.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?


No.

AMENDED31.
Have you contacted any members of the Judicial Merit Selection Commission?

I have contacted all members of the General Assembly to announce my decision to run for this position. AMENDED: Copy of letter attached.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Paula Hinson Thom
Sworn to before me this 27th day of September, 2006.

Notary Public for S.C.

My Commission Expires: February 19, 2009

MS. SHULER:  Also included in the notebooks for your review is a copy of the candidate's personal life experiences statement.  One final procedural matter.  I would note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Thomas meets the statutory requirements for this position regarding age, residence, and years of practice.

Q.     Judge Thomas, you have served for some time now on the Circuit Court.  Now, why do you want to serve as an Appellate Court judge?

A.     I've enjoyed it.  It's been in excess of ten years that I've been on the Circuit Court bench.  And I had the opportunity when Carol Connor was ill to serve on the Appellate Court bench, and that's when I realized that I really did enjoy that work.  And it wasn't too long after that, that I made my first bid or my first run for the Court of Appeals.  But I wouldn't have guessed that that would have been the way that I would want to go, until I actually served and enjoyed the luxury of reflection that you really don't have in the trenches, or you rarely have in the trenches at the Circuit Court level.

Q.     Regarding your experiences as it relates to your candidacy today, can you explain to the Commission how you feel your legal and your professional experience thus far will help you to be an effective judge on the Court of Appeals?

A.     Well, as I've indicated, I have been on the Circuit Court bench for an excess of ten years.  And, in fact, I was, for many years, the only female on the Circuit Court bench.  I wasn't the first female ever to be elected, I was actually the second.  But Carol Connor had already moved up to the Court of Appeals when I was elected.  And so for about four or five years, I was the sole female.  If you heard it was a female you were in front of in Circuit Court, it was very clear it was Judge Thomas.  That has changed since then.  But that experience as a Circuit Court judge, while I don't think it's mandatory, by any means, to get to the Appellate Court, it certainly is beneficial.  Because much of what you will hear on the Appellate Court level comes from that Circuit Court level, and so I think it adds a practical.  What I can bring to the Court of Appeals is that practical in the trenches, as I call it, aspect to what we do.  An example is, when I sat on the Court of Appeals, one of the couple of times that I've had the pleasure of being there, there was a case and all I can remember about the name is the Cheapo.  But the gist of the case, the issue before us was whether a Form-4, which is a form that is used in Circuit Court quite often, could be deemed a final order.  And there are three in the panel, as you know, and two of us that had been on the Circuit Court bench both knew the practical aspect of not making it a final order could be devastating for the Circuit Court, and we both said it's a final order, unless indicating otherwise; unless that order says that a formal order is to follow.  And that's the practical.  And the other judge did not, having not been there and just understanding the practical effect of the decisions that we make at that level.

Q.     Is there a single substantive area of the law in which you are weak?  If so, how would you compensate for that perceived weakness?

A.     It would be, you know, having been on the Circuit Court bench, it would be Family Court because I don't deal with Family Court at all.  I did as a lawyer and I did practice family law.  But that would be an area that I would need to brush up on, clearly, at the Appellate Court level.  

Q.     Is there a single substantive area of the law in which you are strong that could be perceived as an asset on the Court of Appeals?

A.     Just about anything that comes before the Circuit Court now, I believe I'd have the strength on, and that would be General Sessions as well as Common Pleas.  

Q.     How would you create your work product on the Court of Appeals?

A.     Well, the way that I did it when I sat there, basically, was, I read through the cases, decided what issues needed to be researched, had them researched, got the information, did a draft of an order, had a draft a done, then refined the draft.  And that's how I worked it last time.  That seemed to be very effective.  

Q.     What would you like your legacy to be as a judge on the Appellate Court?  

A.     I guess that I listened intently and that I judged fairly and that I spoke and wrote my orders plainly.  

Q.     When is it appropriate to write a concurrent or dissenting opinion?  If appropriate, are there any dangers in writing the concurrences or dissenting opinions?

A.     It would be rare for me.  I will -- I would almost use a 13th juror doctrine, that it would have to concern me to that degree for me to write a dissenting opinion; I just simply could not agree with what had been decided.  For me to write a concurring opinion would only happen if I concurred on completely different grounds.  I wouldn't be writing it just for any other reason.  The dangers of writing those and the reason I'd be cautious about doing so is that the law is not clear in that area, and that there's also the danger then of it being appealed.  But it leaves the public and the attorneys very unclear about the status of the law.  

Q.     If you are elected to the Court of Appeals, where would you have your primary chambers?  

A.     Initially, I'd be in Columbia most of the time, because I would be learning the ropes.  But I would expect that Georgetown would be, and that the new courthouse that we are hoping for would be adding an office for their Appellate Court judge should I be fortunate enough to reach that position.  

Q.     Judge Thomas, although you addressed this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge?  

A.     A judge should be courteous and professional and patient.  A judge shouldn't get angry, but can be stern.  I see anger more as reactive and being stern more as preemptive.

Q.     Thank you, Judge Thomas.  I have some housekeeping issues to cover with you.  Have you sought or received the pledge of any legislator prior to this date?  

A.     I have not.

Q.     Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.     I have not.

Q.     Have you asked any third-parties to contact members of the General Assembly on your behalf?

A.     No.  I have not.

Q.     Judge Thomas, on your PDQ addendum for candidates currently serving on the bench, in response to question number 7, you indicated that you contacted all members of the General Assembly to notify them of your candidacy.  Please explain whether you were aware of the campaign prohibitions concerning candidates contacting members of the Judicial Merit Selection Commission until 48 hours after publication of the Commission's report.

A.     I am now.  And my apologies if I've offended anyone.  I asked for no special favors.  It was a general letter to the General Assembly and I did not pull the House and Senate members from that letter.  And it will not happen again.  But, please, be assured that I asked for no special favors in their capacity.  It was simply an announcement of my intent to run.  

Q.     As a follow-up, Judge Thomas, do you understand the 48-hour rule?

A.     Yes, I do.

Q.     Would you explain it, in your own words, to the Commission?

A.     That there will be no seeking of pledges or anything directly or indirectly until after 48 hours, and then all mayhem lets loose.  

Q.    
In your interview with staff, you say that you talked with your local delegation about your decision to run for the Court of Appeals.  Judge Thomas, what, if any, contact have you had with Commission member Senator Cleary from your delegation?

A.     I had contacted him, really, before I was sure that I was running.  Because I have run five times now and every time, I've always contacted my delegation first and I've always sent a letter out to everyone.  And I am going to be extremely cautious now about reading and seeing who.  But I did call all my delegations, including Senator Cleary, who informed me he was on, and we terminated the conversation.  

MS. SHULER:  I would note that the Pee Dee Citizens Committee reported that the Honorable Paula H. Thomas is a very well-qualified candidate for the Court of Appeals and that she is an extremely capable Circuit Court judge with wonderful qualifications, demeanor, and presentation.  Mr. Chairman, without objection, I would ask that the Pee Dee Citizens Committee report be entered into the record.

SENATOR RITCHIE:  Without objection.

MS. SHULER:  I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

SENATOR RITCHIE:  Thank you, Ms. Shuler.  Any member of the Commission have any questions for Judge Thomas?  The Senator from Charleston?

SEN. FORD:  Yeah.  Judge Thomas, several questions.  Do they have any Court of Appeal office outside of Columbia at the present time?  

JUDGE THOMAS:  No.  What the individuals may have are offices that are located in their area.  So if I'm a resident of Georgetown, many times, the courthouse in Georgetown will open an office up.  But those would be the only others.  Otherwise, our offices are deemed across the street.  

SEN. FORD:  How do the Court of Appeal judges receive cases?  Do they come from the Supreme Court or from judges, Circuit Court judges, Family Court judges or what?

JUDGE THOMAS:  They come up on appeal.  They basically have time restraints that they need to follow, and then they file their appeal and then they come through the clerk's office at the Court of Appeals.  

SEN. FORD:  If they had a office in the Lowcountry, would that mean people in the Lowcountry -- lawyers in the Lowcountry that would have a appeal would come directly to you?  

JUDGE THOMAS:  No.  It would still go through the clerk at the Court of Appeals and then be heard.  And so they would be picked up here.  All of them come up through Columbia.

SEN. FORD:  Okay.  One final question.  In taking the written test five different times, do you see an improvement we could make or any problems area that we could look at?

JUDGE THOMAS:  Well, you know, I think I've taken the written test three times, earlier on.  And it sounds like I've lost a lot of races.  I haven't.  I've won the four.  It was just the one last race for Court of Appeals that I wasn't successful in.  So I wanted to make that clear.  But, yes, the last three times, I believe, I was tested.  And the tests are tough.  You have to remember that when we are on the bench, I have access to my rule book and my computer, and so I can get to that information any time I want to.  But they're fair.  And so I think, just stay on course with the test.  

SEN. FORD:  So you have no problem areas with the test?  No concern or no improvement or --

JUDGE THOMAS:  Well, I mean, I would have loved to, you know, made a hundred on the test, and I didn't do that.  It's difficult.  And I studied.  I was well prepared for it.  But it should be.  I mean, you're talking about trying to screen people to positions of service, that they need the expertise.  And so I think it's fair.

SENATOR RITCHIE:  Any other members?

(No response)

SENATOR RITCHIE:  Thank you.  Judge Thomas, this would conclude your participation in this part of the process.  As you know, the record remains open until the publication of our report next month, or in January.  We appreciate your cooperation with staff and your understanding of the 48-rule is in play now and when that would come into effect.  We appreciate your understanding of how the Commission members interact with the General Assembly and how those rules apply.  Thank you for clearing that up.

JUDGE THOMAS:  I'm very clear on that now, yes, sir.  

SENATOR RITCHIE:  Thank you for bringing your husband and we wish you both a safe trip home.

JUDGE THOMAS:  Thank you.  And thank you for what you do.  Having served on this Committee in the past myself, I know the time that it takes and I appreciate what you do.  Thank you.

SENATOR RITCHIE:  Folks, this concludes the round of candidates for this particular slot.  Let's take about a five or ten minute break.  We'll reconvene at ten till.

(Recess from 12:45 p.m. to 12:55 p.m.)

SENATOR RITCHIE:  Folks, we've got a  couple of housekeeping things.  That concludes our work on the first seat of the Court of Appeals and, also, we have a series of others for the rest of the day.  Obviously, we're a little behind schedule.  But in the interest of trying to pick up time, the thought is to have lunch brought in rather than breaking for lunch.  And if folks are agreeable with that, we can get staff to circulate a menu or something like that.  And then mark what you'd like and then we'll just take fifteen minutes or so when it comes in and keep going.  Is that all right with everybody?  Before we take up the next candidate, as you all know, a lay person has submitted some questions to Chairman Delleney, and you have a copy of those before you from the Hall Center for Children's Rights.  And as it was explained at the outset of our hearing today, those questions will probably be, at least some of those could be formally utilized in the future.  But I wanted to let you know they're available to you now if you'd like to personally ask any of those candidates if you find them applicable and interesting.  And, otherwise, they do shed some important light based on the experience of some of the Family Court issues that this foundation has dealt with.  

                                               12:57 p.m.

CANDIDATE:  GORDON B. JENKINSON

SENATOR RITCHIE:  Okay.  Without any further adieu, we have Gordon B. Jenkinson before you now, a candidate for the Family Court, Third Circuit, Seat 3.  Welcome, Mr. Jenkinson.

MR. JENKINSON:  Thank you, sir.

SENATOR RITCHIE:  Sir, would you please raise your right hand.  Do you swear to tell the truth, the whole truth and nothing but the truth, so help you God?

MR. JENKINSON:  Yes, sir, I do.

SENATOR RITCHIE:  Welcome.  We're glad to have you here this morning.  Before I turn you over to Counsel, I have a couple of other questions I need to walk through with you.  Have you had the opportunity to review your personal data questionnaire?

MR. JENKINSON:  Yes, sir.

SENATOR RITCHIE:  And is it accurate?

MR. JENKINSON:  Yes, sir.

SENATOR RITCHIE:  Do you have any updates or changes you wish to make today?

MR. JENKINSON:  No, sir.

SENATOR RITCHIE:  Do you have any objection to us making that a part of the record today?

MR. JENKINSON:  No, sir.

SENATOR RITCHIE:  Then it will be done so at this time.  

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Family Court, 3rd Judicial Circuit, Seat 3. 


NAME:


Mr. Gordon B. Jenkinson

BUSINESS ADDRESS: 
125 Academy Street 





Kingstree 





P. O. Box 262 





Kingstree, SC 29556

TELEPHONE NUMBER:
(office):(843) 355-3600

2.
Date of Birth: 1948

Place of Birth: Kingstree, Williamsburg County, SC

3.
Are you a citizen of South Carolina? Yes.

Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status: Married on 08/19/72 to Margaret Kelley Jenkinson.  Never divorced. Two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.

Yes.  I served in the US Army on active duty from July-October, 1974, as an Ordinance Officer.  I was honorably discharged from the Reserves as a Captain about 1978.  My selective service number was 3845-4932

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

I attended The Citadel from 1967-1971 and graduated with a Bachelor of Arts degree in English.  I attended the University of South Carolina School of Law from 1971-1974 where I received my Juris Doctor degree. 

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state. The only state that I have been admitted to practice is South Carolina.  I passed my first bar examination in 1974. 

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

While attending The Citadel I held the rank of corporal my sophomore year and staff sergeant my junior year. My senior year I was on the Commandant’s Distinguished Service List, a Dean’s List Student, a member of the Senior Class Board of Directors and Activities Editor of The Sphinx, the school yearbook.  I held no leadership positions in law school. 

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.

2001:

(a)
South Carolina Trial Lawyers Convention: Various Seminars.

2002:

(a) 
09/20/2002BHot Tips from the Best Domestic Experts.

2003:

(a) 
Family Court Bench and Bar;

(b) 
Ethical Considerations and Pitfalls for the Family Law Lawyer.

2004:

(a)
Hot Tips from the Coolest Domestic Lawyers;

(b)
Revised Lawyers’ Oaths and Ethics.

2005:

(a)
Ultimate Divorce Practice;

(b)
Hot Tips from the Coolest Domestic Lawyers;

(c)
Ultimate Divorce Practice.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

I taught business law and government courses c. 1975-1977 at the Williamsburg Technical College, Kingstree, SC.  These were basic college credit courses.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

My novel Live Oaks  was published by Nimrod House of Richmond, Virginia, 

in 1996. The History Press of Charleston, SC will publish my book titled Williamsburgh District: Its Early Settlers and the Homes They Built in winter 2006.  R. L. Bryan will publish my book St. Albans Episcopal Church: A Short History of a Small Mission also in winter of 2006.   I have not written any articles or books in the legal field. 

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

(a)
Admitted to the South Carolina Bar on November 14, 1974.

(b)
Admitted to the United States District Court for the District of South Carolina on October 2, 1975.  

(c)
Admitted to the Fourth Circuit Court of Appeals on January 4, 1984.

(d)
Admitted to the United States Supreme Court on February 20, 1996.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

I began practicing in the firm of Jenkinson and Jenkinson in November 1974 with my father, W. E. Jenkinson, Jr. and my brother, W. E. Jenkinson, III.  Initially I handled cases typically assigned to new associates such as minor wreck cases and family court files.   I also handled a number of criminal cases by appointment since Williamsburg County had no public defender.  In 1981, M. Duane Shuler and I were appointed co-public defenders for Williamsburg County, and at that time the majority of my caseload consisted of criminal cases.  Mr. Shuler and I worked together in this capacity until 1988, when he was appointed assistant solicitor for the Third Judicial Circuit.  I was the sole public defender for the next three years.  During the eleven years that I was in this position, I tried hundreds of cases and handled five death penalty cases to conclusion.  I was also charged with the responsibility of handling all court appointed juvenile cases in Family Court.  In 1991, I resigned from the public defender’s office to devote more time to my growing practice.  My father passed away in 1991, and my brother and I took in two associates, Ernest Jarrett and Jennifer Kellahan in the mid 1990's, who are now  partners.  I began handling complex civil and family court cases and my brother began handling all criminal matters.  In the latter part of the 1990's, as our junior partners gained more experience, we began to concentrate more in our areas of expertise.  On March 1, 2002 I left this firm to establish my own law firm known as the Jenkinson Law Firm. My practice is now concentrated in the family law field.

If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:

(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.

Experience in Family Court practice areas:

Divorce and equitable division of property and child custody: I have handled hundreds of cases in these areas.  At least three complex equitable division cases were appealed to the Court of Appeals.

Child custody: I have handled numerous contested custody cases through the years, probably in the range of sixty files.  

Adoption: I have also handled many private adoptions and I also work closely with the Region IV Office of the SC Department of Social Services in their special needs program.

Abuse and neglect: From July 2001-June 2002 I served as contract attorney for the Georgetown Department of Social Services. During that time period I handled an estimate 150 abuse and neglect cases and made an estimated 75 court appearances.

Juvenile justice: In my eleven years as public defender, I also handled hundreds of juvenile cases. I have not been retained on a juvenile case, however, in many years.  

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating. bv.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
0;

(b)
state: 

approximately 75 times a year.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

29%;

(b)
criminal:
1%;

(c)
domestic:
70%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

3%;

(b)
non-jury 
97%.

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

(a)
Wise v. Broadway, 325 S. C. 273, 433 S. E. (2d) 857 (1993).  This was an automobile accident case in which the Plaintiff I represented sustained significant injuries when he was rear-ended by a truck. The trial judge struck punitive damages even though there was evidence of violation of at least one statute.  On appeal, the South Carolina Supreme Court reversed the trial court=s decision.  This case generated much interest from the insurance defense bar because they felt that if the trial judge was affirmed, it would be much more difficult for the issue of punitive damages to go to a jury.  Both the South Carolina Defense Trial Attorneys’ Association and the South Carolina Trial Lawyers’ Association filed amicus briefs.

(b)
State v. McKnight, 353 S. E. (2) 471, 291 S. C. 10 (1987).  I was the lead attorney in this drug prosecution of six people.  We successfully moved to suppress the evidence seized pursuant to a defective search warrant.  The Supreme Court upheld the trial judge’s order, finding that the state search warrant statute had not been complied with by the arresting officers.  As a result of the Court’s ruling, all charges against the Defendants were dismissed.

(c)
State v. Cooper  This 1978 case was one of the first death penalty cases that was called for trial after the death penalty was reinstated in Furman v. Georgia.  My co-counsel and I recruited the assistance at trial of Milliard Farmer, a nationally known death penalty expert.  We also hired a leading jury consultant when this speciality was in its infancy.  As a result, we were able to disqualify many venire members.  After the second day of trial when only 3 jurors had been seated, the State agreed to a plea for life for our client. 

(d)
Faires, et al v. Kirk, unreported opinion of the Court of Appeals.  I represented the homeowners in Charleston County who were sued by their building contractors.  The case took about a week to try and it involved many complex valuation issues.  The trial court rule in favor of the homeowners and awarded me $42,000.00 in attorney’s fees under the mechanic’s lien statute.  The contractors were unsuccessful in their appeal.

(e)
Gaskins v. Gaskins (1995- This divorce action involved a substantial marital estate with many issues such as transmutation, valuation of tobacco crop allotments and alimony. My client received a substantial amount of alimony and her equitable division award was increased by a ruling of the Court of Appeals.  

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)
Redmond v. Redmond, 92-DR-21-2244;

(b)
Gaskins v. Gaskins, 95-DR-21-2920;

(c)
Herring v. Herring, 96-DR-21-2070;

(d)
Fennell v. Fennell, (unreported) Judgment Roll.  18709, filed 06/05/91;

(e)
Lottie Cooper McCrea v.Leverne Cooper, et al (1977).
21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)
N/A.

22.
Have you ever held judicial office? No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.

I was elected by the State Legislature in 1993 to serve on the South Carolina 
Coastal Council for a four year term.  I did not seek re-election.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Not applicable

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 

Yes, I ran for a Family Court seat in the Third Judicial Circuit and was defeated by the Honorable George McFadden in February, 2002. 

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

I was a partner in a real estate development company known as Birchwood Partnership beginning in 1978.  A builder and I purchased a tract of land nearKingstree and developed it for residential lots.  Around 1985 we divided the remaining lots and liquidated the partnership.  I also was involved in a similar partnership known as Thorne’s Thicket.  Mypartner and I dissolved this arrangement in 1995.  I was a partner with my brother H. M. Jenkinson, of Mt. Pleasant, SC, in a real estate development company known as Cedar Hill Partnership.  We formed this partnership in 1993, when we began developing raw land for residential development in the Kingstree area.  We have also purchased and renovated two houses in downtown Charleston.  In 2003 we divided the remaining lots and I sold my brother my half interest in approximately twenty five financing contracts that we held.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy? 

Type

File No.
Date Filed
Amount
Book 

Page
State

179056871
10/18/78
$   219.13
202

287

State

179079543
11/01/78
$1,600.42
203

  44

State

181165072
03/15/81
$   107.01
207

  86

State

7170656-4
10/15/93
$   100.34
230

259

State

71201240
05/05/94
$7,238.61
234

264

Federal
951318
12/19/95     $21,417.06


All liens were paid before any levy or execution by IRS or SC Department of Revenue.  

34.
Have you ever been sued, either personally or professionally?  If so, give details.

(a)
Dickie Smith v. Jenkinson & Jenkinson, J. D. Brockington and South
Carolina Public Service Authority.  We were unable to locate this file in our office or in the Courthouse so this information is based upon myrecollection and that of my staff.  Mr. Smith brought suit when theSouth Carolina Public Service Authority expanded a right of way across his property.  When Mr. Smith purchased his property no right of waywas shown on his plat nor was one disclosed on the title opinion rendered by our office.  The closing took place prior to my joining the firm and my best recollection is that our malpractice carrier paid about $10,000.00 to settle the claim around 1982. 

(b)
LaNue Floyd v. Gordon B. Jenkinson, et al, 87-CP-45-22.  Mr. Floyd brought suit on behalf of his minor son as a result of his suspension from Williamsburg Academy.  He sued all board members including myself, individually, and as members of the Board. His action was dismissed by the Court. 

(c)
Erskine McClam v. Gordon B. Jenkinson, 90-CP-45-147.  This was a legal malpractice action brought by a former public defender client.  The Plaintiff alleged that I was negligent in not bringing a recent U. S. Supreme Court decision affecting paroles to the attention of the Court.  Most, if not all, probation revocation hearings were held on Friday mornings during terms of General Session Court.  The Defendants would be advised of their right to an attorney at that time and if they requested one, either I or Mr. Shuler, would represent them  on the spot.  Although the better practice would have been to examine all of the Defendant’s prior records prior to the court appearance, from a practical standpoint, this was not feasible.  We always assumed that the probation officers were presenting the truth as far as a Defendant’s history to the Court.  Basically, the Defendant spent about a year and a half in jail when he should have been released.  My recollection is that the illegality of his sentence stemmed from a then recent U. S. Supreme Court decision that rendered certain probation and parole regulations invalid or void.  My defense, if the case had gone to trial, was that I didn’t deviate from the standard practice of all public defenders in our area of the State.  My malpractice carrier paid approximately $25,000.00 to settle this case.  The actions complained of took place almost 20 years ago. 

(d)
Bank of Greeleyville v. Walter Richardson, Jr. and Gordon B . Jenkinson,97-CP-45-55B This suit arose out of a guaranty of a note to the Bank for Mr. Richardson as a result of some real property that I sold him.  The Bank did not make a demand on me for payment; they simply brought suit. I paid the bank in full, an amount over $13,000.00.  

(e)
Walter Richardson, Jr., v. Gordon B. Jenkinson, 99-CP-45-147. This suit was brought by Mr. Richardson over some alleged misrepresentation that he said I made when he purchased the land, which was the subject of the Bank of Greeleyville action.  I was granted summary judgment.  

(f)
Willie Nixon v. Jimmy Nixon, Mid-State Trust, Gordon B. Jenkinson, Jenkinson and Jenkinson, P. A., Jim Walter Builders, et al.  This pro se action was brought against our firm simply because we prepared a deed for the Plaintiff’s brother, Jimmy Nixon.  We were granted summary judgment.  

(g)
Albert Williams Hoyte v. Gordon B. Jenkinson, et al.  Civil Action No. 7:00-1905-12BGB This former public defender client has sued me several times.  The Plaintiff alleged that I was negligent in representing him at his criminal trial when he was convicted.  I preserved his objection to the lineup procedure and

his appeal was later reversed by the Appellate Court.  Mr.  Hoyte’s action against me was dismissed.  

(h)
Charles Wilson and Louis Nesmith v. Gordon B. JenkinsonBApproximately 8 years ago my wife Margaret K. Jenkinson contracted to sell a lot in Gapway Estates in Georgetown County to one Derrick McQueen.  Mr. McQueen, who was employed with the Andrews Police Department at the time, did not pay any earnest money down.  He then signed a land-home contract with a mobile home company in Conway, SC.  Mr. McQueen then hired a well contractor to dig a well, a septic tank company to install a septic tank and Charles Wilson and Louis Nesmith to clear the lot.  My wife’s realtor handled the contract and my wife never gave Mr. McQueen the authority to contract for these services.  Apparently the mobile home contract never materialized and Mr.  McQueen did not pay these people for their labor.  About a year later Mr. Wilson showed up at my office and demanded his money.  I told him that I nor my wife as responsible for paying him.  I did tell him that the lot had been relisted for sale and that the asking price was increased to include the cost of the well, septic tank and the lot clearing.  Once it was sold, I told him that I would see to it that he got his money.  Several months later he filed suit  against me in Magistrate’s Court.  I attended the hearing before the Honorable Cynthia Burrows and told the judge what had happened and that my wife now had a sale for the lot and as soon as it was closed I would see that Mr. Wilson and Mr. Nesmith got their money.  I did tell the judge that I was subtracting $300.00 as my fee for collecting their money and appearing in court.  The Plaintiff agreed and they were paid in full and signed a release when the sale was closed in January, 2003.  

36.
Are you now or have you ever been employed as a “lobbyist”, as defined by S.C. § Code  2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code  §2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code  §8-13-700 provides, in part, that no public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated/.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code  §8-13-765 provides, in part, that no person may use government personnel, equipment, materials, or an office building in an election campaign.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions. None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship. None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened? No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
Williamsburg County Bar Association: President 1999-2001;

(b)
South Carolina Bar AssociationBMember of Resolution of Fee Disputes Panel for the Third Judicial Circuit 1998 - present;

(c)
South Carolina Trial Lawyers Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Member and former president of the Williamsburg Hometown Chamber Bin 2004 I received a community image award based upon the construction of my office in Kingstree;


(b)
Member Williamsburgh Historical Museum;

(c)
Member and former chairman of Williamsburg County Voter Registration Board;

(d)
Chairman of the Architectural Review Board for the Town of Kingstree;

(e)
Former Chairman, Quality of Place Commission of the Williamsburg County Chamber of Commerce;

(f)
Member South Carolina Historical Society;

(g)
President of the Williamsburg County Courthouse Historical Commission.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I feel that my thirty two years of extensive practice in the Family Court makes me well qualified to serve as a Family Court Judge. 

49.
References:

(a)
Alan K. Chandler, Vice President 


Williamsburg First National Bank

P. O. Box 1066 

Kingstree, SC 29556

(b)
Mary Jo Burgess 


Region IV Adoptions 


South Carolina Department of Social Services 


1813 E. Evans Street, BTC 112 


Florence, S. C. 29506

(c)
The Reverend Jeffrey Richardson, Vicar 


St. Albans Episcopal Church,

305 Hampton Street 

Kingstree, SC 29556

(d)
James F. Cooper, Jr. 


Executive Vice-President 


Kingstree Federal Savings and Loan Association


P. O. Box 59 


Kingstree, SC 29556

(e)
Neal Anderson, President 


Anderson Brothers Bank 


P. O. Box 400 

Hemingway, SC 29554

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Gordon B. Jenkinson

Date: September 18, 2006

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and our inquiry has focused on nine evaluative criteria that include a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with State Ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your candidacy, and there are no witnesses present to testify about your election.  Do you have, in light of all that, a brief opening statement which you would like to make for us before I turn you over to Counsel?

MR. JENKINSON:  No, sir, I don't think so.  I think everything is covered in the materials.

SENATOR RITCHIE:  Great.  Thank you, so much.  Then I'm going to turn you over to Mr. Lenski.

MR. LENSKI:  Thank you, Mr. Chairman.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Mr. Jenkinson provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and  temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

SENATOR RITCHIE:  It will be done so at this time without objection.

Sworn Statement to be included in Transcript of Public Hearing
Family Court Judge

(New Candidate)

Full Name:
Gordon B. Jenkinson

 Address: 
300 West Academy Street



Kingstree, SC 29556

Work Telephone:
(843) 355-3600

1.
Why do you want to serve as a Family Court Judge?

I look upon a Family Court Judgeship as an opportunity to use my thirty-two years of trial experience in a different and challenging context.  I have enjoyed public service in the past, and I view a judge’s tenure on the bench as the highest form of service that an attorney can render to his or her state.

2.
Do you plan to serve your full term if elected?

Yes

3.
Do you have any plans to return to private practice one day?

No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?

Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


I believe ex parte communications should be kept to an absolute minimum. In certain circumstances, such as scheduling problems, they should be tolerated because they are necessary at times.  The facts of a case should never be discussed in ex parte communications except in exceptional cases such as a child abuse when an emergency protective order may be necessary. 

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I believe that recusal is not always necessary in cases where lawyer-legislators, former associates or law partners are to appear before me. I would certainly recuse myself from any cases brought by former associates or partners that were active cases in my firm before I became a judge.  I haven’t had any type of relationship with lawyer-legislators in the past that would interfere with my ability to be fair and impartial.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would likely recuse myself.  I feel that it is very important to avoid even

the appearance of bias or impropriety.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

Again, I would likely recuse myself for the same reason set forth in my

answer to question 7.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


I would not accept gifts from anyone that might possibly appear before me. Although I would not compromise myself as a result of receiving a gift, accepting a gift may give the public a different perception.  I would use a lesser standard for social hospitality because I think it depends upon the context.  I would not, for example, stay in someone’s home, and then allow him/her to appear before me.  Otherwise I would use a case-by-case approach in this area.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

If misconduct is serious enough, such as an ethics violation, I would 

report it.  Otherwise, I would approach that person myself and request 

some corrective measures. 

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?

I am a member of the Williamsburg County Voter Registration Board.  If I 

am elected, I intend to resign from this position.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?


No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?


In simple cases, I would direct one of the attorneys to prepare the order. In more complex cases, I would draft a memorandum of my findings and then ask one of the attorneys to use the memorandum as a basis for preparing the order.  I would, of course, provide copies of the memorandum to both attorneys at the same time.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?

We would both use a dual system of reminders or (ticklers( in both our 

computers and manual schedules or ledgers.

15.
If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case?

I would require the guardians and other testifying professionals to file 

interim reports on a periodic basis to stay abreast of their participation. 

I would also require the attorneys to monitor these individuals and report

their findings to me.

16.
What is your philosophy on (judicial activism, and what effect should judges have in setting or promoting public policy?

I think that a certain measure of judicial activism is necessary and healthy

in the Family Court System.  For example, a judge can create certain

probationary rules for juveniles to fit a unique set of facts or structure 

child visitation schedules in such a way that both the children and the 

parents’ interests can best be served. 

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I would always be ready, willing and able to share my knowledge and

experience with other individuals involved in the Family Court process.

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?


I do not feel that the pressure of serving as a judge will strain my personal relationships.  My children are 30 and 28 and live outside the home.  My wife and I have been married for 34 years, and we have a very stable relationship.

19.
Would you give any special considerations to a pro se litigant in family 
court?

I would give them some guidance and direction during a trial, but I 

certainly would not want to create a situation where they are treated

more favorably than the other party who has an attorney. 

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

No 

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


Most likely no.  However, if the occasion arose, I would have to evaluate it on a case-by-case basis. I would disclose the interest to the parties, and if requested to recuse myself, I would like do so. 

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?

No

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?

Yes

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

(j) 
Divorce and equitable distribution:
35%

(k) 
Child custody:



5%

(l) 
Adoption:




10%

(m) Abuse and neglect:



5%

(n) 
Juvenile cases:



5%

25.
What do you feel is the appropriate demeanor for a judge?

The matters a judge, particularly a Family Court judge, hears are of the

utmost significance.  Thus, a judge should be pleasant, direct and in

command of his courtroom.  

26.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day? 


I would like to say that the rules expressed in my previous answer apply seven days a week, twenty-four hours a day, but in all candor, they do not.  Perhaps if I am elected, my judicial demeanor will be a more positive influence on my household demeanor.  

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


I don’t think anger is appropriate for a judge in a courtroom because it can generate resentments that tarnish our image in the eyes of the general public.  I don’t think anger is appropriate in dealing with attorneys either.  I think a judge should be able to convey to an attorney whatever he or she wants to convey with such forcefulness that the element of anger is unnecessary.

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?

Nothing other than postage which was less than $100.00.

29.
Have you sought or received the pledge of any legislator prior to this 
date?

No

30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?

No

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No

32.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?

N/A

33.
Have you contacted any members of the Judicial Merit Selection 
Commission?

No

34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?

Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Gordon B. Jenkinson
Sworn to before me this 18th  day of September, 2006.

Notary Public for South Carolina

My commission expires: 7/18/2011

MR. LENSKI:  Also included in your notebooks for your review is a copy of the candidate's personal experiences statement.  As a final procedural note, I'd note for the record that based on the testimony contained in the candidate's personal data questionnaire, which was introduced earlier into the record, Mr. Jenkinson meets the statutory requirements for this position regarding age, residency, and years of practice.

Q.     Good afternoon, Mr. Jenkinson.

A.     Good afternoon.  

Q.     Mr. Jenkinson, what seat on the Family Court bench are you seeking?  

A.     Seat 3 of the Third Judicial Circuit.  

Q.     Thank you, sir.  Why do you want to serve as a Family Court judge?

A.     Well, I have a lot of experience, 32 years as a practicing attorney.  A lot of it, the majority of it, at least in the last 10 to 15 years, in the Family Court.  I like public service.  I've been involved in a number of civic activities.  I was a member of the South Carolina Coastal Council for four years, back when that body had a lot of decision-making authority and we ruled on a lot of big projects on the coast, and I enjoyed that very much.  I enjoy interaction with other lawyers and I think I would enjoy traveling the circuits of this state.  

Q.     Thank you, sir.  Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel that your legal and professional experience thus far would help you be an effective Family Court judge?  

A.     Well, my experience, I think I could say, has been pretty varied.  I've been involved in a general practice, like I said, for 32 years.  I was a part-time public defender for 11 years.  I handled five death penalty cases to conclusion.  I've represented the Georgetown County Department of Social Services on a contract basis.  I've also done contract TPR work for the Horry County Department of Social Services.  I've done what I call basically pro bono work for the regional adoptions area for the Department of Social Services.  When funding ran out, I basically did these adoptions in various counties for $250 a case.  So I've represented juveniles, of course, when I was a public defender for 11 years.  So I think my experience runs the gamut of the various cases in Family Court.

Q.     Thank you, sir.  Based on your legal experience and practice thus far, are there any areas that you feel that you would need to additionally prepare for, and how would you go about making that additional preparation?

A.     I think one area that probably I could use some work on is in the area of juveniles.  It's been about 15 years since I've represented juveniles.  I was on the General Sessions appointment list for the last 15 years, so I was not appointed to represent juveniles when the public defender had a conflict.  But in studying for the practices and procedures exam, I did focus on that area of the law right heavily because I knew that I had been out of that area for some time.  And I think spending more time with the case law and relying on other Family Court judges that have been on the bench for some time, I think I can handle that area.  Other than that, I feel good about the other areas that I will be faced with.  

Q.     Mr. Jenkinson, I believe you addressed this in your sworn affidavit.  Could you please tell the members of the Commission what you think is the appropriate demeanor for a judge?  

A.     It's someone that has to be -- that are temperate in dealing with situations that probably cause more stress, more anger than any other courts that we're involved in.  And I think you have to be     temperate and you have to be fair at times and you have to be firm.  

Q.     Mr. Jenkinson, is there a Family Court judge currently on the bench that you would like to model yourself after or who you believe or feel particularly exemplifies the characteristics of a Family Court judge?  

A.     I would say Judge Gene Morehead of Florence.  And I have known Judge Morehead for, I believe, 37 years, long before we were both lawyers. And Judge Morehead is very, very conscientious.  He's very studious.  And one thing that's always impressed me about him is, even though we've had a long standing friendship, I have never seen that exhibited in any way in the courtroom.  Not even that he would -- he would, of course, speak with me the same way he would speak with other lawyers.  Never that appearance that maybe he may be biased in my favor.  And I appreciate that aspect.  

Q.     Thank you, sir.  If you are elected to the Family Court, what would you look like for your legacy to be as a Family Court judge?  

A.     I would like for people to say that I was fair, consistent, polite, and impartial.  

Q.     What would you estimate as your annual average number of cases that you've handled before the Family Court?  

A.     I would say probably 40 to 60, maybe 65 cases.  And those could go from just an appearance in a rule to show cause to represent somebody to, I've got one case now that I've been working on for a year-and-a-half.  It's very complex.  So it runs the gamut on quick references to extended hearings.  But I would say 40 to 60.  

Q.     And how many of those cases resulted in a trial, sir?

A.     Probably about 20.  

Q.     Mr. Jenkinson, since you last ran for a seat on the Family Court bench in 2002, you were a party in a lawsuit with, I believe the caption was Charles Wilson and Louis Nesmith versus Gordon B. Jenkinson.  Can you please tell the Commission about this matter and its ultimate resolution, please?

A.     What happened was, my wife had a subdivision in rural Georgetown County and I handled everything for her through a realtor in Andrews.  And in the rural areas, you'll often see mobile home dealers, find people that are looking for a home and they want to do a land/home package.  And they will say, you find the land, we will finance everything together and we will pay for the land.  Well, the realtor dealt with a police officer for the town of Andrews and he jumped the gun, and I imagine it was because of the over-reaching of the mobile home deal.  He had someone clear it, put a septic tank on down and a well, and I think it was about two to $3,000, somewhere along in there.  Well, I don't know whether it was because the credit rating of the buyer or, for some reason, it fell through.  And the contractors -- or two contractors, I believe, cleared the property and put in a septic tank, they could not get paid from this police officer, so they came to me.  

One of them showed up at my office one morning and very rudely demanded his money.  And I said, I don't owe you anything.  But, I said, we've got the property relisted for sale and I have added the cost of the improvements to the purchase price.  And we eventually sold the property for enough to cover the improvements.  But six weeks or two weeks -- or six weeks or eight weeks later, he sued he.  And I was not even a record owner of the property.  We went to the Magistrate's hearing.  I told the Magistrate what had happened, I told the Magistrate what I was going to do, and she dismissed it on that basis.  And I did tell her that I was going to charge these people $300 for making a court appearance.  And later when we sold it, I took out the $300 and gave him his -- he was paid in full, less the $300.  And by the time you backed it in that ten percent commission on what else he had done, I probably didn't break in even on it.  But it was dismissed and the plaintiffs seemed to be happy.

Q.     Thank you, sir.  There are just some brief housekeeping matters.  Have you sought or received a pledge of any legislator prior to this date?  

A.     No, sir.  

Q.     Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screen?  

A.     No, sir.  

Q.   
Have you asked any third-parties to contact members of the General Assembly on your behalf?

A.     No, sir.  

Q.     Have you contacted any members of the Commission?

A.     No, sir.  

Q.     Do you understand the 48-hour rule?  

A.     Yes, sir. 

Q.     And, in your own words, Mr. Jenkinson, could you please explain the 48-hour rule?  

A.     If I understand it, once the results of this Committee are released in writing, then there's a 48-hour window in there, there's no contact can be made and no pledges can be sought until that 48-hour period elapses.  

Q.     Thank you, Mr. Jenkinson.  

MR. LENSKI:  I would note for the Commission that the Citizens Advisory Committee of the greater Pee Dee reported that they found Gordon B. Jenkinson to be well-qualified for the position of Family Court judge, and they found him personable and possessing a great deal of experience in all trial courts, including Family Court.  Mr. Chairman, without objection, I would ask that the Citizens Advisory Committee of the greater Pee Dee report be entered into the record at this time.

SENATOR RITCHIE:  Without objection.

MR. LENSKI:  And I would note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.  Thank you.

SENATOR RITCHIE:  Thank you, Mr. Lenski.  Does anyone on the Commission have any questions for Mr. Jenkinson?

(No response)

SENATOR RITCHIE:  Thank you, Mr. Jenkinson.  This would conclude your participation in the process at this point.  As you know, however, until the report is published, the record remains open and we may call you back if we need further clarification or information.  

MR. JENKINSON:  Yes, sir.

SENATOR RITCHIE:  And I also appreciate your articulating the 48-hour rule, and it is in effect at this point and we appreciate you working with staff and wish you a safe trip home.  Thank you.

MR. JENKINSON:  Thank y'all, very much.

                                                1:11 p.m.

CANDIDATE:  HONORABLE LESLIE K. RIDDLE

SENATOR RITCHIE:  Ladies and gentlemen of the Commission, before you is the Honorable Leslie K. Riddle.  Judge Riddle, welcome.

JUDGE RIDDLE:  Hey, how are y'all?

SENATOR RITCHIE:  Very well.  We're glad to have you here.  Judge Riddle is seeking Family Court, Fifth Circuit, Seat 2.  Your Honor, if you would, raise your right hand and be sworn, please.  Do you swear to tell the truth, the whole truth and nothing but the truth, so help you God?

JUDGE RIDDLE:  I do.

SENATOR RITCHIE:  Thank you.  Judge Riddle, have you had the opportunity to review your personal data questionnaire?

JUDGE RIDDLE:  I did.

SENATOR RITCHIE:  Is it accurate?

JUDGE RIDDLE:  Yes.

SENATOR RITCHIE:  Do you need any updates or changes to it?

JUDGE RIDDLE:  Not that I'm aware of.

SENATOR RITCHIE:  Do you have an objection to us making it a part of the record at this time?

JUDGE RIDDLE:  Not a bit.

SENATOR RITCHIE:  Then it will appear at this point in the transcript.  

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Family Court, 5th Judicial Circuit, Seat 2 


NAME:


Ms. Leslie Kirkland Riddle 


BUSINESS ADDRESS:
1701 Main Street 






P.O. Box 192






Columbia, South Carolina  29202


TELEPHONE NUMBER:
(office): (803) 576-1756

2.
Date of Birth:
1958


Place of Birth:  
Columbia, South Carolina 


3.
Are you a citizen of South Carolina?  Yes. 


Have you been a resident of this state for at least the immediate past five years?
 Yes.

5.
Family Status:  Married on November 1, 1986 to Charles Dayton Riddle, III. Never divorced. Three children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Clemson University Fall 1977 to Spring 1981 - Bachelor of Arts.


University of South Carolina School of Law Fall 1981 to Spring 1984 – Juris Doctor. 

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1984.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Kappa Kappa Gamma Sorority; 


Blue Key Honor Society;


Student Supreme Court and Trial court. 

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


2005
Family Law Section 


01-21-05;



2005 Family Court Judges’

04-27-05;



2005 Annual Judicial Conference
08-24-05;



SC Family Court Bench 


12-02-05;


2004
Family Law Section 


01-23-04;



2004 Family Court Judges’

04-28-04;



2004 Annual Judicial Conference 
08-19-04;



Judicial Oath of Office 


08-19-04;



SC Family Court Bench 


12-03-04;



Seminar for Chief Judges 


12-10-04;


2003
Family Law – Part 1


01-24-03;



Family Law – Part 2


01-24-03;



2003 Family Court Judges’ 

04-30-03;



2003 Annual Judicial Conference 
08-21-03;



SC Family Court Bench 


12-05-03;


2002
Family Law Section 


01-25-02;



2002 Family Court Judges’

05-01-02;



2002 Annual Judicial Conference 
08-22-02;



SC Family Court Bench 


12-06-02;


2001
Family Law Section 


01-26-01;



2001 Family Court Judges’ 

05-03-01;



Hot Tips for the Criminal 


06-29-01;



2001 Annual Judicial Conference 
08-23-01;



SC Family Court Bench 


12-07-01.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


I have taught the Bridge the Gap course for Domestic relations for the past two years. 

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None. 

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Courts, November 15, 1984. 


U.S. Federal District Court, December 12, 1986.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1984 – 1986 
5th Circuit Solicitor’s Office prosecuted adult and juvenile criminal offenders in circuit and family court. 


1986 – 1995 
Kirkland, Dodson, Rush and Riddle handled criminal, domestic and personal injury cases and estate work.  I represented the Richland County Department of Social Services on a contract basis and the Richland County Guardian ad Litem’s office on a part-time basis for over 2 years.  I also represented children in contested matters as a Guardian ad Litem. 


1995 – Present  
Family Court Judge for the 5th Judicial Circuit, Seat 2.

15. What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  BV in 1994.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes, Family Court Judge, June 1995 to Present.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Keena Robins vs. Brandon Robins 04-DR-40-3457;


(b)
Albert Watson, Jr. vs. Kimberly Watson 03-DR-40-0515;


(c)
Terri Clark vs. Michael Clark 02-DR-40-4459;


(d)
SCDSS vs. Dominique Lewis, et. al 02-DR-40-1528;


(e)
William Butler vs. Lynn Butler 02-DR-40-2774.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty? No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


1994, ran for Family Court and lost to Donna S. Strom.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf? Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association. 

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  (a)
  None. 

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

49.
References:


(a)
John F. Camp 



1418 Laurel Street



Columbia, South Carolina 29201



(803) 252-9375


(b)
Betty Davis 



108 Bluff Road 



Columbia, South Carolina 29201



(803) 799-3119


(c)
The Honorable Barbara A. Scott 



Richland County Clerk of Court 



1701 Main Street 



Columbia, South Carolina  29201



(803) 576-1929


(d)
Mary Varnadore



S.C. Telco Federal Credit Union 



1025 Pulaski Street 



Columbia, South Carolina  29201 



(803) 256-3132

(e) George Eugene Lewis 

1829 Senate Street 

Columbia, South Carolina  29201

(803) 799-6691

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Leslie K. Riddle
Date: 9-28-06

Judge Riddle, the Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench, and our inquiry has focused on the nine evaluative criteria that has included a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with State Ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your election, and there are no witnesses present to testify.  Given all that, would you like to make a brief opening statement before the Commission?

JUDGE RIDDLE:  Do you want me to?

SENATOR RITCHIE:  Well, the previous Chairman used to say, brevity is clarity.

JUDGE RIDDLE:  Okay.  I'll just be really quick and I'll just say, I love my job, and then I'll stop there.

SENATOR RITCHIE:  Thank you, your Honor.  I'm going to turn you over to Counsel now.  Ms. Shuler may have some questions for you.

JUDGE RIDDLE:  All right.  

MS. SHULER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Riddle provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

SENATOR RITCHIE:  Without objection, it will be placed in the record at this point.

Sworn Statement to be included in Transcript of Public Hearing

FAMILY COURT JUDGE

Incumbent

Full Name:
Leslie Kirkland Riddle 


Address:
10 Timber Knoll Drive 



Irmo, South Carolina  29063

Work Telephone:
(803) 576-1756

1.
Why do you want to serve another term as a Family Court Judge?

I love my job!  Everyday I get to go to work in a job where I believe I can help party’s and children’s lives. 

2.
Do you plan to serve your full term if reelected?


Yes 

3.
Do you have any plans to return to private practice one day?


No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Exparte communications are not acceptable except under limited circumstances regarding scheduling and extraordinary exigent circumstances. 

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I do not hear cases involving my ex-law partner.  He still practices with my brother and I do not hear his cases either.  I do hear cases involving lawyer-legislators but would recuse myself if a conflict arose. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would recuse myself. 

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


I would recuse myself. 

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I do not accept gifts from attorneys or litigants.  I only accept social hospitality when it is appropriate under the judicial rules of conduct. 

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


Pursuant to the rules of judicial conduct I would notify the appropriate agency. 

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?


No

12.
Do you have any business activities that you have remained involved with since your election to the bench?


No 

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?


The attorneys usually draw the orders with copies provided to the opposing party/attorney in the same manner I receive them.  I sometimes draw the order myself or the Clerk of Court’s office does them. 

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

We keep records of dates of hearings and mark off when the orders are signed.  If these orders are not received in a timely manner the attorneys are contacted by fax or telephone by my staff.  We also keep a calendar to keep up with deadlines. 

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?


I appoint Guardian ad Litems who are experienced attorneys and lay Guardian ad Litems who have met the requirement of the Guardian ad Litem Rules.  I also review their reports and fees carefully. 

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I have had very limited involvement, however if a legislator asks me how we handle certain matters or have questions, I sometimes answer if it is not about a pending case. I do not “legislate” from the bench.  I apply the laws duly passed by the legislature.  

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


While I have no specific plans at this time, I have been a speaker at various CLE programs. 

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


No

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes

23.
What do you feel is the appropriate demeanor for a judge?

A judge should be fair, courteous and thoughtful.  A judge should refrain from being mean, angry or spiteful. 

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


24 hours a day/7 days a week. 

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


Anger is never good.  A judge may need to be stern at times in order to maintain appropriate behavior in the courtroom. 

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


None

27.
Have you sought or received the pledge of any legislator prior to this date?


No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No

30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Leslie Kirkland Riddle 
Sworn to before me this 28th day of September, 2006.

Notary Public for South Carolina

My commission expires: September 5, 2011

MS. SHULER:  Also included in your notebooks for your review is a copy of the candidate's personal life experiences statement.  One final procedural matter.  I'll note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Riddle meets the statutory requirements for this position regarding age, residency, and years of practice.

Q.     Judge Riddle, what seat are you seeking on the Family Court for re-election?

A.     Seat 2.

Q.     What circuit?  

A.     The Fifth Circuit.  

Q.     Judge Riddle, why do you want to continue to serve as a Family Court judge?  

A.    Because I would say it's probably the coolest job on the entire earth.  Because every single Monday I get to go to work, and every single Monday I get to spend the next five days making a difference in people's lives and helping children to have better lives and, you know, I can't imagine doing anything else.  

Q.  Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience has helped you to be an effective Family Court judge?

A.    Are you asking me like what I did before I got this job?  Okay.  Well, before I got this job, I was an assistant solicitor that prosecuted juveniles and I did adult criminal cases, and I represented the guardian ad litem project for abused and neglected children, and I represented the Department of Social Services.  So I did just about every part of that before I went into private practice.  And I practiced for nine years with, I believe, the best lawyer that ever walked the earth, my father.  And I think a lot of us would say that same thing if they knew him.  But I practiced law with my dad and I represented husbands and wives in divorce cases.  I did custody cases.  I represented children as a guardian ad litem in those matters.  I've represented, let's see, the parents,     every agency you can possibly represent.  I think I've covered everything.  And now I do what I've been doing for the last 12 years, which is being a Family Court judge.  

Q.     Judge Riddle, although you --

A.     11 years.  It'll be 12 at the end of this year.  

Q.     That you have served as a Family Court judge?

A.     Yes.

Q.    Judge Riddle, although you addressed this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge?  

A.     Well, I'll be honest with you.  The way that I try to handle it is, I try to be the kind of judge that if I was going through all the terrible things that most of the people that appear in front of me are going through, I try to be the kind of judge that I would want to be in front of.  One that listens to them, one that cares what happens, that's fair and treats them with respect, and makes them feel like they're just not -- they're not being hurt.  And, in my opinion, I do that.

Q.     What would you like your legacy to be as a judge on the Family Court?  

A.    That no matter what was going on in Judge Riddle's life, no matter how hard the day was, when they walk out, they say, you know what?  She listened to what I said.  She read those affidavits, she cared about me.  And the best thing I think I love most is that, the children that come in front of me on juvenile cases, that they think that I really want them to be somebody and that I want them to grow up to be well adjusted adults and that I care.  One of the things that I think is one of the best things that the public defenders in Richland County tell me is that, quite frequently, the children that come in front of me are more disappointed when they make mistakes in letting me down than they are anybody else because they felt like I was their biggest cheerleader.  And I am.  I want all of them to be President of the United States or the Senate or the House, or whatever job.  And I tell them all the time, it won't be long when I'll be retiring and when I retire, they can have my job.  So I want them to all be successful in their lives.  And that's what I would want is, when somebody talks about me whenever I'm dead and gone -- which, by the way, I'm hoping I'll live to be a hundred -- they'll be saying that, you know, she did a good job and she was fair and she made a difference.  

Q.     Thank you, Judge Riddle.  I'd like to cover some housekeeping issues with you.  Have you sought or received a pledge of any legislator prior to this date?

A.     No.

Q.     Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.     No.

Q.   
Have you asked any third-parties to contact members of the General Assembly on your behalf?  

A.     No.

Q.     Have you contacted any members of the Commission?

A.     No.

Q.     Do you --

A.     In fact, I was looking at everybody's name, trying to figure out if I recognized them, because it has been 12 years.  I'm recognizing some of them.

Q.     Do you understand the 48-hour rule?

A.     Yes.

Q.     Would you explain to the Commission members your understanding of the 48-hour rule?

A.     Okay.  My understanding is that I cannot seek any pledges until 48 hours beyond whenever I come out of Committee or not.  So if I'm passed out on Committee or passed out by everybody and I'm approved to run, then I can't get folks until 48 hours later.  Am I wrong on that?

Q.     Until the publication of --

A.     Right.  Right.  That's what I mean.

MS. SHULER:  I would note that the Midlands Citizens Committee reported Judge Riddle to be a very eminently qualified and very highly regarded and outstanding candidate who would ably serve on the Family Court bench.  Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record.

SENATOR RITCHIE:  Without objection.

MS. SHULER:  I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

SENATOR RITCHIE:  Thank you, Ms. Shuler.  Does any member of the Commission have any questions for Judge Riddle?

JUDGE RIDDLE:  No questions?  Really?

SENATOR RITCHIE:  I have just one brief one.

JUDGE RIDDLE:  Okay.

SENATOR RITCHIE:  Is there any circumstance or proceeding in your court where you believe that Family Court should not be open to the public?

JUDGE RIDDLE:  I have never closed it.  Well, adoptions.  We close the doors on adoptions.  But I don't close it.  At least, I haven't yet.

SENATOR RITCHIE:  In contested matters, though.

JUDGE RIDDLE:  Right.  Correct.

SENATOR RITCHIE:  Thank you.

JUDGE RIDDLE:  Anything else?

SENATOR RITCHIE:  Your Honor, that concludes your participation in this part of the process.  However, as you may recall, this record will stay open until the publication of our report, which the Committee may call you back at some point to offer additional testimony or clarity on some point.  It is rare, but it does happen from time to time.  

JUDGE RIDDLE:  All right.

SENATOR RITCHIE:  You have articulated that you understand the 48-hour rule.  We appreciate that.  And we appreciate your public service and your cooperation with counsel, and we wish you a safe trip home.

JUDGE RIDDLE:  Well, I don't have that far to go, but I've got to be in court at two.  All right.  Well, thanks, y'all.

                                                1:25 p.m.

CANDIDATE:  LILLIE C. HART

CHAIRMAN DELLENEY:  Okay.  We have before us today, Ms. Lillie C. Hart, who seeks a position on the Family Court, Fifth Judicial Circuit, Seat number 2.  If you would, at this time, Ms. Hart, would you please raise your right hand to be sworn.  Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?

MS. HART:  Yes, I do.

CHAIRMAN DELLENEY:  Thank you, ma'am.  Have you had an opportunity to review the personal data questionnaire summary? 

MS. HART:  Yes, sir.

CHAIRMAN DELLENEY:  Is it correct?

MS. HART:  Yes, sir.

CHAIRMAN DELLENEY:  Do you object to our making that summary a part of the record of your sworn testimony?

MS. HART:  I have no objection.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Fifth Judicial Circuit, Family Court Judge, Seat # 2


NAME:


Ms. Lillie Currington Hart


BUSINESS ADDRESS:  
P. O. Box 24465






Columbia, SC 29224


TELEPHONE NUMBER:
(office):  803-865-1185

2.
Date of Birth:

1949


Place of Birth:

Columbia, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Widowed. Previously married on February 9, 1973 to John David Hart, Jr. (deceased). Never divorced. Two children.

6.
Have you served in the military?   No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina School of Law, Aug. 1994- May 1997, JD


University of South Carolina College of Social Work, Aug. 1975- May 1979, MSW


University of North Carolina-Charlotte, Aug. 1974 – Dec 1975, B.A. Psychology


Central  Piedmont Community College, Charlotte, NC, Jan. 1972 – Dec. 1973, A.A.


Howard University, Washington, DC, Aug. 1967–Dec. 1967, Joined VISTA to do community service

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, Admitted  November 1997.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

1995 University of Michigan Child Welfare Law Program- Summer Fellowship.

AMENDED 10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
Ethics Rule 4.2 - 04/12/2002;


(b)
Volunteer GAL Conference 2002 -- 08/23/2002;


(c)
How to Stay Out of Trouble in Three Easy Lessons – 11/01/2002;


(d)
5th Annual Children’s Law Conference - 05/15/2003;


(e)
Guardian ad Litem Certification - 01/10/2003;


(f)
GAL Certification Training - 03/05/2004;


(g)
Hot Tips from Domestic Law Practitioners - 09/24/2004;


(h)
Family Law Training - 03/04/2005;


(i)
Children’s Issues in Family Court - 03/18/2005;


(j)
Attorney ECF Training - 07/07/2005;


(k)
2005 Children’s Law Conference - 10/13/2005;


(l)
Children’s Issues in Family Court - 06/07/2006;


(m)
SC Black Lawyers’ Assn. Summit and Retreat - 09/29/2006.


AMENDED:


*(a) 
Federal Housing Update  -  02/02/2001;


*(b) 
Family Law Task Force  -  04/16/2001;


(c) 
Ethics Rule 4.2   -  04/12/2002;


(d) 
Volunteer GAL Conference 2002 -- 08/23/2002;


(e) 
How to Stay Out of Trouble in Three Easy Lessons – 11/01/2002;


(f) 
5th Annual Children’s Law Conference  - 05/15/2003;


(g) 
Guardian ad Litem Certification  -  01/10/2003;


(h) 
GAL Certification Training -  03/05/2004;


(i) 
Hot Tips from Domestic Law Practitioners  09/24/2004;


(j) 
Family Law Training  -  03/04/2005;


(k) 
Children’s Issues in Family Court  -  03/18/2005;


(l)  
Attorney ECF Training  -  07/07/2005;


(m) 
2005 Children’s Law Conference  -  10/13/2005;


(n)  
Children’s Issues in Family Court  -  06/07/2006;


(o)  
SC Black Lawyers’ Assn. Summit and Retreat  -  09/29/2006.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


(a)
2002 Access to Justice Basic Lawyer Skills Training for Legal Services Attorneys sponsored by Access to Justice Foundation – Participated as training attorney in week-long comprehensive trial skills training.


(b)
“Services for Children” in 2003 Lay GAL Certification Training sponsored by SC Bar - Conducted workshop on GAL Responsibility for suggesting and advocating for intervention and services on behalf of child during litigation.


(c)
“Due Process for the Unwed Father in Adoption Proceedings in SC” in 2005 Family Law Training sponsored by SC Appleseed Legal Justice Center - Provided seminar on the statutory and case law that must be applied to assure protection of the rights of unwed fathers in adoption cases.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


Lillie C. Hart, Primary Prevention and Service Learning: A Partnership, (1992).

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


Courts of the State of South Carolina, November 18, 1997.


United States District Court of South Carolina, November 2, 2000.

AMENDED 14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

August – September 1995:

Children’s Law Project, USC, Columbia, SC – Research  assistance to child welfare attorneys

September 1995 – March 2002:

Palmetto Legal Services – Representation and advocacy for low-income persons in civil actions with concentration on cases that involved children including custody, SSI administrative appeals, school expulsion and IDEA cases and housing 

March 2002 – August 2002:

Draper and Hart, Lexington, SC – Private practice in civil law with focus on family law and probate law practice

May 2002 – October 2006: 

Children Law Office, USC School of Law - Training DSS caseworkers in preparation for testifying and presentation of evidence as witnesses in child protection and termination of parental rights hearings

September 2002 – Present:

Solo practitioner practicing almost exclusively in the family courts providing representation as advocate in the entire range of matters that come before the family court and as a guardian ad litem in custody, adoption, and paternity matters.  


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.



Divorce and equitable distribution – I have handled approximately fifty (50) divorce and equitable distribution cases before the court.  Though a large number of these cases have involved little or no property for equitable distribution, some have involved very substantial property including retirement accounts that required division.  I have dealt with each of the fault grounds and I have dealt with one case that involved the issue of common law marriage.



Child custody – My most extensive experience in the family court is in the area of  child custody. I have been involved in more than 120 child custody cases and have about equal level of experience as the advocate for parties and as guardian ad litem for children in private custody matters.  I have dealt with a wide variety of issues in custody cases including third-party custodians, modification based on changed circumstances, relocation of custodians and UCCJA issues. 



Adoption – I have handled approximately fifteen (15) adoption cases as advocate for a party.  In most of the cases, I represented a relative seeking to adopt a child.  I have also represented biological parents who defended against the adoption of the child.  



Abuse and neglect – I have been involved in twenty-six (26) abuse and neglect cases representing defendants and intervening parties seeking custody or as the guardian ad litem for children.  I also have maintained detailed knowledge of this area of the law as a trainer for the Children’s Law Office.



Juvenile justice – I have handled only five (5) juvenile cases.  I defended the juveniles in these cases.  My employment with the Children’s Law Office has afforded me opportunity to stay fairly informed of juvenile law and I have occasionally provided community workshops on juvenile law for youth and parents.


(b)
If you are a candidate for Circuit Court, please provide a brief written description of your experience in criminal matters, including any cases handled over the past five years and include a brief description of the issues involved. Further, please provide a brief written description of your experience in civil matters, including any cases handled over the past five years and include a brief description of the types of matters handled, issues involved, and procedural history.  Please include information such as the primary areas in civil court in which you practice, whether you represent plaintiffs or defendants, or both. You may go back farther than five years if you feel it would assist the Commission with its assessment of your experience.  If you lack experience in an area, describe how your background has prepared you to preside over such matters as a Circuit Court Judge, or how you would compensate for your lack of experience in this area.  NA.


(c)
If you are a candidate for Master-In-Equity, please provide a brief written description of your experience in the Master’s court, including any cases handled over the past five years and include a brief description of the issues involved. Please include the frequency of your appearances before a Master-In-Equity.  NA.


(d)
If you are a candidate for Administrative Law Judge, please provide a brief written description of your experience before an Administrative Law Judge, including any issues discussed and the frequency of your appearances before the Administrative Law Judge Division.  NA


AMENDED:


I have found an error I made on my Personal Data Questionnaire (PDQ) that I would like to correct. At item number 14, the date for work with the Children’s law Project was August - September 1997; and the dates for my time at Palmetto Legal Services was September 1997 - March 2002. Please make those corrections to the PDQ.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

Though I am listed in Martindale-Hubbell, I am not rated because neither I, nor any employer or partner, sought the rating. 

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current  position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
I have had only one appearance in federal court in the past five years.


(b)
state:

I have averaged about eight (8) appearances per month in family court during the past five years. 

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

5%;


(b)
criminal: 
0%;


(c)
domestic:  
95%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: .

2%;


(b)
non-jury: 
99.8%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

(a)
South Carolina Department of Social Services vs. Linda Swanson, et. al., 97-DR-40-2885 consolidated with Alma Swanson v. SCDSS, et. al., 98-DR-40-1171.  I represented the Plaintiff grandmother in the second case in this consolidated matter that involved termination of parental rights and custody being sought by a grandmother.  It was significant for several reasons, but most importantly because of the issue of whether or not the minor child was unavailable to testify under S.C. Code § 19-1-180.  Appeal of the trial court decision had to be withdrawn when the grandmother died. 

(b)
South Carolina DSS v. Alina Dawson, et.al., 02-DR-32-0975X, was a child removal case that required the intervention of my client, the biological father of the children. The non-resident father had not been named as a defendant in the case.  It was significant because the agency counsel was required to recognize the importance of naming statutorily required parties in the child protection actions.  In this case the father, though named on the birth certificates of the children, was not afforded due process and statutory rights as the non-custodial biological parent and had to intervene and get the order in the removal case vacated to eventually get custody of his children. 

(c)
Timothy Etherton v. Elizabeth Etherton, 03-DR-40-0482, was a modification of custody case that related to an order issued in another state.  It was significant for issues related to statutorily required procedure under UCCJA and the court’s responsibility to review the prior order and give consideration to the transcript of the record of the previous proceeding.

(d)
Robinson and Robinson v. Simmons, et. al., 03-DR-40-4356, was a case in which I represented a biological mother contesting termination of parental rights (TPR) and the adoption of her child.  It was significant for several reasons including the determination of the ancillary issue of the Plaintiff’s request for name change despite the voluntary dismissal of the TPR and adoption claims.  

(e)
South Carolina Department of Social Services v. Stephanie Nichols, et. al., 05-DR-40-0295, was a case that was significant because of the substantive question of whether a non-custodial father who was granted temporary custody of the child in the removal action could be granted custody at the final permanency planning hearing.  The procedural issue was determinative in that he had not cross-claimed for custody in the removal action.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

I regret to say that I have not had the opportunity to handle a case before the appellate court. Though I have filed the notice of appeal in two family court cases, both had to be withdrawn. 

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.  NA.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

24.
Have you ever held public office other than judicial office?   No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.   Specify your dates of employment, employer, major job responsibilities, and supervisor.  NA.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Yes.   If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Prior to entering the legal profession, I was masters level social worker who worked as a professor, administrator, and clinical practitioner.  I also previously worked as a bank teller and telephone operator.


(Employment History in reverse chronology from date immediately preceding entry into legal profession):


Jan-Dec. 1994 - 


Visiting Professor , College of Social Work, UNC, Chapel Hill, NC,  


Aug. 1992 – May 1994 - 


Assistant Professor, Livingstone College, Salisbury, NC


Aug. 1993 - May 1994 - 


Adjunct Professor, UNCC, Charlotte, NC

May – Sept. 1993 - 

Clinical Social Worker (P-T), Charlotte-Mecklenburg Hospital Authority, Charlotte, NC

Aug. 1989 –July 1992 - 

Social Work Program Director and Professor, Benedict College, Columbia, SC

Aug. 1990 - May 1992 - 

P-T Social Work Instructor, College of Social Work, USC, Columbia, SC

Sept. 1988 – Sept. 1989 - 

Clinical Coordinator, South Carolina Mentor, Inc., Columbia, SC

Sept. 1987 – Sept. 1988 - 

IL Program Director, South Carolina DSS, Columbia, SC

Aug. 1983 – May 1987 - 

Instructor and Program Director, Sacred Heart College, Belmont, NC

June 1979 – Aug. 1985 - 

Clinical Social Worker, Alexander’s Children’s Center, Charlotte, NC

May – Aug. 1978 - 

Summer Teller, First Union National Bank, Charlotte, NC

Jan. 1976 – Aug 1977 - 

Intake Technician, Mecklenburg Mental Health Center, Charlotte, NC

1971 -1975 - Bank Teller, NCNB, Charlotte, NC

1970-1971 - Bank Teller, State Street Bank & Trust, Boston, MA

1969-1970 - Telephone Operator, Southern Bell T & T, Charlotte, NC 

28.
Are you now an officer or director or involved in the management of any business enterprise?   Yes.  Explain the nature of the business, your duties, and the term of your service.


I am the sole owner of my solo practice and, as such, I have managed all  business aspects of the practice since September 2002.

29.
A complete, current financial net worth statement was provided to the Commission.

30. Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

Excluding the financial arrangements that I have with my clients and with parties for payment of fees in pending Family Court cases, I do not now have and have never had any financial arrangements or business relationships that could constitute or result in possible conflict of interest if I am elected to the position as Family Court Judge.   If elected Family Court Judge, I would waive any right that I might have to fees earned as a guardian ad litem in those cases.  I would, of course, also disqualify myself from hearing any case that I had previously been involved in as counsel or guardian ad litem.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?   No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?   No.  Have you ever defaulted on a student loan?   No.  Have you ever filed for bankruptcy?  No.

AMENDED 34.
Have you ever been sued, either personally or professionally?  Yes. 


I was defendant in a 1987 foreclosure action in Mecklenburg County, North Carolina.


AMENDED:


*My husband and I separated in 1987 and I left our home in Charlotte.  The home was jointly titled and my husband remained in the home.  Unfortunately, financial difficulties led to his not being able to maintain the mortgage on the property and it was foreclosed. 

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No. 

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or  any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.  However, I did accept, in June 2006, the promised use of a mountain cabin on the last weekend of October 2006 from Gloria Prevost, Executive Director of South Carolina Protection and Advocacy for People with Disabilities and a registered lobbyist. If so, please specify the item or items you received, the date of receipt, and the lobbyist or lobbyist’s principal involved.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
have no knowledge of such charges or allegations.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I have no knowledge of such charges or allegations.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


There have been no expenditures, made in furtherance of my candidacy, by me or by others on my behalf to this date.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.


I have not made, and no one else has made on my behalf, any contributions to any member of the General Assembly since I gave notice of my intent to seek a judgeship.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?   No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No, not as of this date.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? 

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No. 

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
South Carolina Black Lawyers’ Association;


(c)
Columbia Lawyers’ Association;


(d)
Solo/Small Firms Section;


(e)
National Association of Counsel for Children (Inactive).

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Just ‘Cause, 1999–Present, President of the non-profit charitable organization, 1999- 2004;


(b)
South Carolina Protection and Advocacy for People with Disabilities Board of Directors, 1999- Present, Chair of the Board, 2002-2005;


(c)
South Carolina Appleseed Center for Legal Justice Board of Directors, 2004- Present.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  


I was selected as the 1997 Nelson Mullins Riley & Scarborough Child Welfare Law Fellow.

49.
References:

(a)
Mr. Kenneth B. Vinson 


Branch Manager AllSouth FCU 


7227 Parkland Road


Columbia, SC 


Ph.: 803-736-3110


(b)
Edna Primus, Esquire 



SCCEJ



P. O. Box 1445



Columbia, SC 29202, 



Ph.: 803-799-9668


(c)
Mrs. Susan South



45 Avenue of the Oaks 



St. Helena’s Island, SC 29920



Ph.: 843-522-5877


(d)
Rosette Carter, Esquire



7 Laurel Bluff Court



Columbia, SC 29229



Ph.: 803-264-8437



(e)
Charles J. Boykin, Esquire



914 Richland Street, Suite A-200 



Columbia, SC 29201


Ph.: 803-254-0707

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: Lillie C. Hart
Date:  October 4, 2006

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria which has included a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with State Ethics laws, a search of newspaper articles in which your name appeared, a study of any previous screenings where applicable, and a check for economic conflicts of interest.  We have not received any affidavits filed in opposition to your candidacy, nor are there any witnesses here present to testify.  Do you have a brief opening statement you'd like to make at this time?

MS. HART:  Well, thank you.  Yes, Senator, I'd like to make a brief statement.  I thank you for the opportunity to be here.  I'm honored and I'm very pleased to be here today.  I'm here because I really do believe that I can offer a service to the state of South Carolina as a Family Court judge.  I come here because I have a real appreciation and recognition of and respect for the importance of family, for the importance of and the power that the law has in the lives of families, especially as regards to children.  And because I really do believe that there needs to be real prudence in the decision-making that occurs in the Family Court.  That's my primary reason for being here.  I hope that, in fact, I will have the opportunity to serve as a Family Court judge because I believe that I can do it fairly.  I know that I will do it diligently.  I believe that I will do it efficiently.  And so I'd offer myself for that reason.  And that is my statement.  

CHAIRMAN DELLENEY:  If you would, answer any questions our counsel, Ms. Shuler, might have for you.

MS. SHULER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Lillie Hart provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with that statement and, with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:  It'll be done at this point in the record.

Amended Sworn Statement to be included in Transcript of Public Hearing
Family Court Judge

(New Candidate)

Full Name:  Lillie Currington Hart

Address:  7444 Pinedale Drive

Work Telephone:  803-865-1185

1.
Why do you want to serve as a Family Court Judge?  

I believe that my experience as a family court lawyer and former social worker make me well qualified to handle the cases that come before the Family Court.  I believe that I would act more consistently than current judges in the Fifth Judicial Circuit do to adhere to the statutory law on judicial responsibility in the child protection (abuse and neglect) matters.   I have a strong appreciation of the law and I believe that my respect for the law and propensity for diligent responsibility taking will allow me to contribute to the improvement of the administration of justice in the Family Court.  I am a person with a strong sense of personal and professional of integrity and I will not let personal relationships or bias interfere with my service as a judge.   I adhere to the tenets of our judicial system and have commitment to fair application of the law and the rules to all who come before the court.  

The Family Court Judge is judge and jury.  I believe that the litigants who come before the Family Court have a right, as citizens of the community, to feel they have some prospect of facing a trier of fact that is, on some level, a peer.  This would be analogous to the right that litigants in other courts have to face a jury of their peers.  Since the Fifth Circuit has a population that is approximately 35% African-American, I believe that it is imperative that the composition of the Family Court in this Circuit more fairly represent the racial composition of the community.   I am an African-American who was born and educated in this community and who has concentrated my practice of law in the family court for almost nine years, I believe that I am uniquely qualified to serve as a Family Court Judge of the Fifth Judicial Circuit.

2. 
Do you plan to serve your full term if elected?  Yes, I do.  Additionally, I 
would most likely serve only the one six-year term 

because I want my service on the court to always be fair, responsible, diligent and efficient.   I would choose to serve only as long as I feel sure that I can be constantly alert, always respectful of those who come before me for decision, and consistently competent and  efficient in my deliberations.  

3. Do you have any plans to return to private practice one day?

Yes, that is my plan. My private practice of provides professional satisfaction and allows me to provide a service to my clients.   If I served only one term, I would be in my early sixties.   I would probably have a very limited practice in the future, but I would want to stay active.  

4. Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes.  I am 57 years old,  have resided in Richland County for the last twenty years and have practiced law as a member of the South Carolina Bar since November 1997.

5. What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  

I strongly oppose ex parte communications except in the most exigent situations. I suspect that some lawyers may attempt to use it for unfair advantage.  I would strive hard to avoid such communication because it would almost certainly justify concern about bias and impropriety.   As a judge, I would always act to protect my judicial integrity and capacity for impartiality.  Therefore, I would seek to avoid all inappropriate ex parte communications.  I also recognize that there are limited instances when an ex parte communication should likely be tolerated.  For example, there are statutes that allow for ex parte communications in circumstances when the immediate health and safety of a child or other vulnerable party might be threatened.  I could also envision ex parte communications being necessary to deal with some administrative aspect of the case arising out of an emergency situation of one of the parties or counsel.  However, the other side should be given prompt notice of any ex parte communication and no party should be given tactical or substantive advantage based on ex parte communication.

6. What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I believe that there must be disclosure of any significant relationship between a judge and the parties or counsel appearing before that judge must be disclosed to other parties.  I believe that a judge should take the initiative to offer to recuse himself or herself whenever there is the reasonable expectation that a party might perceive the presence of personal bias or interest based on the relationship that the judge has or had with another party.  As judge, I would recuse myself in cases that involve a former law partner, a close business or personal associate, former client, or close family member whether the involvement of the person is as a party, counsel or witness.  When there is significant relationship with a lawyer-legislator or the probability that the judge would seek the legislator’s support in the future to further his or her professional goals, the judge should recuse him/herself so as to avoid the possibility of that relationship being a factor or appearing to be a factor in the determination of the matter.   If the lawyer- legislator was a primary supporter of my election to the position, I would offer to recuse myself.  If I were not going to seek another term on the bench, there would be less concern about a lawyer-legislator appearing before me.  

7. If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?    I would give serious consideration to the requesting party.  I would rather recuse myself than risk the appearance of unfair bias or self-serving decision-making.  If possible, I would seek the advice of my judicial colleagues as I considered the request. 

Despite what I might believe about my capacity for impartiality in the matter, I believe that presentation of a reasonable concern about my ability to consider the matter in an impartial and balanced way would justify granting the motion for recusal unless recusal would result in greater prejudice to the other party or serious delay of the judicial process.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

I have no spouse or parents living to cause conflict of interest for me in the court.  I would definitely make full disclosure of the facts of the situation and offer to recuse myself if one of my sons, siblings or other close relative was involved socially or financially in a matter that came before me.   I would make the disclosure on the record and have the record reflect the decision on recusal. 

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

As regards attorneys who might appear before me and their staff and associates, I would accept no gifts from them and I would prohibit my sons and grandchildren from accepting gifts from them.   I would decline any gifts other than those that I would normally receive from my family and very close friends on special occasions.  I would accept normal hospitality from my close friends and colleagues.   However, I would avoid any private social hospitality from those who practice in the Family Court and seek to maintain those relationships through the open South Carolina Bar or local bar social functions.   I would definitely avoid socializing with litigants that have cases pending in the court.  

10. How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  My first step would be to immediately consult the applicable Rules of Professional or Judicial Conduct and review the canons of professional ethics to fairly assess whether a violation has been committed.   If, upon review of the rules and canons, I felt the misconduct appeared to be a violation of the rules and/or canons, I would do what I think is appropriate under the circumstances.  Depending on the nature of the violation, I might confer with the lawyer or judge to advise him or her of my conclusions.   If assured that the problem would be corrected and that the misconduct does not rise to the level of indicating significant dishonesty or unfitness to serve, a report to the appropriate commission on conduct may not be required.  However, if the violation indicates serious question regarding the lawyer’s or judge’s basic honesty or fitness to serve, I would make a report of the misconduct  to the appropriate oversight and disciplinary commission.  

11. 
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?

Yes.  My membership on the Board of Directors of South Carolina Protection and Advocacy for People with Disabilities expires in May 2006 and I would resign my position as member of the Board of Directors of South Carolina Appleseed Legal Justice Center if I am elected.  I have no other affiliations that would require re-evaluation. 

12. Do you have any business activities that you would envision remaining 

involved with if elected to the bench?

No, I have no business involvement other than my small private practice and I would close my practice upon election and before assuming the position of a Family Court Judge.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

I would have no hesitation in having one of the attorneys involved draft the order on most motion hearings and in uncontested matters.  In all contested cases that involve counsel on both sides, I would provide the opportunity for both sides to propose findings and conclusions of law if they so desired.  It would probably be my preference to take contested matters under advisement and write the orders myself if at all possible.  However, workload may not allow me time to write the orders myself.   Therefore, on hearing contested merits trials, I would probably prepare written instructions indicating findings on contested issues, prevailing law that applies to the issues and my order.  I would send my instructions to all involved attorneys and, following the custom of most current judges, have the attorney who prevails draft the order and circulate it to the other counsel and/or unrepresented parties for review and comment before having it submitted to me for consideration.   If the matter involves an especially complex issue, I might take the matter under advisement and require the attorneys on both sides to submit a memorandum on the law supporting their position before I prepare my instructions or order.  In all cases I would strive to give clear indication of my findings on the contested issues and clearly enumerate the provisions of my order when assigning the responsibility for the drafting to one of the involved attorneys.   I think the use of form orders for pre-trials, appointment of guardians ad litem, standard motion hearings and some of the institutional matters (i.e., probable cause hearings in child protection cases and rule to show cause hearings in child support cases) would be useful to increase efficiency.  Still, in the use of form orders, I would want to be very careful to avoid neglecting thorough consideration of the facts unique to any given case.  

14. If elected, what method would you use to ensure that you and your staff meet deadlines?

I assume this question refers primarily to deadlines for orders to be entered.   I would probably have a three-point system to stay within the deadline requiring that orders be entered within thirty days of the hearing.   I would have a tracking form for every matter scheduled for hearing or heard by me.   The form would be prepared by the secretary to identify the matter and all involved counsel.   It would also allow for notations of necessary pre-trial actions that I would need to take.    I would use the form at the time of hearing to note the applicable interim time frames for necessary tasks to finalize the order.  For example, in the case of a contested matter that went to trial on the merits, the form would provide for notation of the date of hearing, date for receipt of memoranda, date to transmit the instructions, date for receipt of proposed order and the required date for execution and filing of the order.   The secretary would be responsible for noting when each task was completed.   I would have two calendars kept in the office to detail the dates that all my orders are due.   I would keep one of the calendars and the other would be kept by my secretary.   The calendars would be used to clearly note the date that the order on any matter is required to be signed.  Using the tracking forms, calendars would be reviewed and reconciled on a weekly basis.    The secretary would have responsibility to make a weekly report to me on upcoming deadlines and the responsible person (including me).  Attorneys would be given relevant dates from the bench and/or in written instructions.  When deadlines are not met by attorneys, I would fax or e-mail a reminder to responsible attorneys as soon as possible.  I might consider imposing sanctions on attorneys who repeatedly failed to meet deadlines for submission of proposed orders. 

15. If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case?

Though I have frequently served as guardian ad litem in custody cases, I have not often perceived that judges in the Family Court view it as their responsibility to supervise the guardians ad litem (GAL).   Yet, since the GALs are appointed to assist the court, it seems appropriate for Family Court judges to take responsibility for assuring that GALs perform their court-appointed duties to meet the needs and expectations of the court.  I think one of the most practical and appropriate steps I would take responsibility for is writing and sending the order appointing the GAL directly from the court.   I would also be explicit in the order about the scope of the GAL’s investigation.  I think that setting parameters on the scope of the GAL investigation and setting deadlines for submission of interim reports to the court would be important components of adequate supervision.   As judge, I might also set specific deadlines for tasks, such as making contact with the child or securing and reviewing relevant documents.   Further, it might be appropriate to require timely assessment of the ward’s safety and to set deadlines for making recommendations on services that the child or parties should access.

While I envision much that I might do to supervise GALs, I have difficulty envisioning many situations where a Family Court judge would have supervisory responsibility for other professional witnesses.   It might be appropriate for the judge to offer some supervision of professionals that are called on by the court-appointed GAL or the court to evaluate parties or offer some relevant assessment to the court.  Appropriate supervision of such testifying witnesses would include requiring the professional to submit a vitae to the court and the parties.  Supervision might also include defining the manner in which the professional’s conclusions are disclosed to the parties.  When statutory law requires certain reports from professionals, such as in the case of child protection and adoption matters, supervision would include requiring the professionals to comply with the requirements of the statute. 

16. 
What is your philosophy on “judicial activism,” and what effect should 
judges have in setting or promoting public policy?

I believe judicial activism is usually best avoided.  However, I think that the legislature has left the door open for judicial activism in regards to some of the issues that come before the Family Court.  For example, the best interest standard has not been clearly defined by the legislature and is the standard applied in child custody and adoption cases.   I believe that judges should consistently apply the law that exists.  In doing so, Family Court judges often promote the public policy that underlies the existing law and I do not view that as improper.   However, I believe that it is improper for Family Court judges to use their substantial discretionary authority to set public policy.   

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I have spent half of my professional life as an instructor, teaching and training  developing professionals.  I have also acted as a community educator.  I would be most comfortable utilizing my speaking and teaching skills to provide continuing legal education to the broadest constituency possible.  I would welcome the opportunity to provide insight into the judicial system to the community by speaking to community groups, including schools, youth organizations and churches.  I believe that people should have knowledge and understanding of the systems that impact their lives.  When the citizens have greater awareness and understanding of how their legal system works, there will be greater probability that true justice is consistently administered.   

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?

As a former social worker, I have been trained to be a problem-solver and to deal with other people’s important issues without becoming personally involved.  I have chosen this time to seek the judgeship because I anticipate minimal effect on my family.   I am widowed and my parents are both deceased.  My two sons are grown and I have no dependents in my household.   I have very close and supportive relationships with family members and a small network of friends.   I believe that I will be able to perform my judicial duties without creating strains on my personal relationships. 

19. Would you give any special considerations to a pro se litigant in family court?

I probably would.  After all, the issues in family court are extremely personal and life-altering.  The Family Court is also a court of equity.  Therefore, while I would not allow myself to act as counsel or advocate for a pro se party, I would want to protect fairness to both sides.   I might be somewhat lenient about requiring a pro se  litigant to adhere strictly to procedural rules, especially if the substantive rights of the other party are not adversely effected. 

20. Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

No, I am not involved in any such investments.

21. Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


I might hear the case since the interest would be inconsequential. 


However, I  would make disclosure of the interest to the parties and to


the administrative judge before hearing the case.  If it was clear after


disclosure that there would be a strong perception of unfairness if I heard the matter, I might recuse myself despite the fact that the interest was de minimis.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No, I do not and would never belong to such an organization.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes, I have consistently met the mandatory CLE requirements since my admission to the bar.

24. AMENDED-What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

a. Divorce and equitable distribution:  10%

b. Child custody: 40 %

c. Adoption: 3%

d. Abuse and neglect: 30 %

e. Juvenile cases: 2%

AMENDED:

f. Divorce and equitable distribution:  15%

g. Child custody: 40 %

h. Adoption: 5%

i. Abuse and neglect: 15 %

j. Juvenile cases: 2%

* Other:  The remainder of my legal experience has been primarily in the areas of education law (approx. 7%), public housing (approx. 6%), Social Security disability law (approx. 5 %) and other family court issues such as child support, name changes, and paternity (approx. 5%) 
25. What do you feel is the appropriate demeanor for a judge?  

A judge should always appear respectful and respectable,  calm and courteous,  attentive and thoughtful, decisive and self-controlled.  This demeanor is especially required in the court.  It is important that a judge’s demeanor indicate that he or she is interested in the matter brought to the court and competent to manage the process and the persons who are before the court.  A judge’s demeanor has to demonstrate to anyone who may be observant of the judge that the judge takes his or her position and the court very seriously.  The appearance of the judge should always reflect appropriately on the court.  However, is also important that a judge not let an authoritative demeanor become one of arrogance.   Nor would I want give the appearance being patronizing as I show interest and courtesy to counsel and the parties. 

26. Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

I believe that when a judge is in public, he or she should present himself or herself in a manner that always reflects respectfully on the position of judge.  To some degree, a judge must be constantly mindful of his or her duty to position.  A judge cannot totally separate himself or herself from the position in any setting where members of the public are present.  However, a judge is also human and I believe that a judge should be able to be comfortable and relaxed in the confines of his or her home, family environment, and small social network.  

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

I could envision situations where a judge might appropriately feel anger toward an attorney or party who acted in a way that was disrespectful of the court or the rights of others involved in the matter.   Anger might be felt toward a party who appeared perverse and malicious in disregard of the rights of children to be free from abuse.  However, I do not believe that it would be appropriate to display that emotion in the courtroom.   I think that judicial temperament includes the ability to control one’s behavior and avoid displays of emotion toward those appearing before you.  This is critical to maintaining impartially as legal decisions are made.   At times attorneys and pro se litigants do become frustrated and emotionally reactive and might show disrespect toward the court.   I would try not to take such behavior personally and I do not think that such behavior would justify a judge becoming angry and showing his/her emotions.  I would require that those appearing before me, especially the attorneys, respect the court.  If an attorney did something that caused me to feel anger, I would probably call the attorney into chambers to let him/her know that the behavior was perceived by me as inappropriate.

AMENDED 28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?


So far, I have not spent any money to campaign.


AMENDED: I gave notice of my intent to the Judicial Merit Selection Commission on September 15, 2006 and as of this date I have spent exactly $127.75. I exceeded $100.00 on November 29, 2006 with the purchase of stamps for a mailing of my announcement to South Carolina Legislators.   

29. Have you sought or received the pledge of any legislator prior to this date?

I have neither requested, nor received, a pledge from any legislator to this date.  I am going to strictly follow the rules as I understand them.  I look forward to experiencing the process as it is supposed to work for any person constitutionally and statutorily qualified to seek a judicial seat.

30. Have you sought nor been offered a conditional pledge of support by any  legislator pending the outcome of your screening?

No, I have neither sought, nor been offered, any conditional pledge of support from any legislator.

31. Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  


No, I have not. 


Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


No, I have not asked anyone to contact members of the legislature on my behalf before the screening report, and I am not aware of anyone 

32.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?


NA

33. Have you contacted any members of the Judicial Merit Selection Commission?

No, I have not contacted any member of the Judicial Merit Selection Commission.

34. 
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes, I have read, and believe that I understand, the 48-hour rule.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Lillie Currington Hart
Sworn to before me this 4th day of October, 2006.

Notary Public for South Carolina

My commission expires: June 20, 2012

MS. SHULER:  Also included in your notebooks for your review is a copy of the candidate's personal experiences statement.  One final procedural matter.  I'll note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Lillie Hart meets the statutory requirements for this position regarding age, residency, and years of practice.

Q.     Ms. Hart, what seat on the Family Court are you seeking today?

A.     I seek Seat number 2 of the Fifth Judicial Circuit.

Q.     Ms. Hart, as a practicing attorney for nine years, why do you now want to serve as a Family Court judge?

A.     Well, I do believe that in fact I've sort of been propelled to that position, to seek that position.  I feel like it's appalling.  I have, my whole professional life, worked to help families in various ways.  I know that in the Family Court, a lot of different issues come before the Court.  But, for the most part, most of those issues affect children.  And I feel like I can actually be of service to families and children because of my experience as a social worker and my experience as a lawyer.  I've done a lot of guardian ad litem work, I've done a lot of work in the area of child abuse and neglect.  Those represent a large majority of the cases that do come before the Court.  I know that I have not done as much in the area of, let's call them big-money divorces.  But I don't think that those represent the majority of the cases, and I certainly do have the knowledge and intellect and diligence to learn the law and apply it as necessary in any case that might come before the Court.

Q.     And you've just discussed part of the answer, but would you expand on it further.  Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far would help you to be an effective Family Court judge?

A.     Well, I understand a lot of the dynamics, I think.  As a social worker, I think, I had to learn and understand and appreciate the dynamics in families.  And, clearly, part of what a Family Court judge does is to weigh credibility and they must look at, I think judges must look at dynamics that are occurring between litigants in the Family Court and consider those as well as they consider the law.  So I think that I offer something there that is unique and that would be of great benefit.  In addition, I have to say that as I completed the questionnaires, especially as to ethics, repeatedly, the issue of impartiality of a Court is a focus.  And I think, number one, I'm qualified.  And I think that if I am elected, I will make the Court look more impartial and look fairer to the citizens of South Carolina.  

Q.     Based upon your legal experience and practices, are there any areas that you feel you would need to additionally prepare for?  And, if so, how would go about that additional preparation?  

A.     I don't know that there's more that I need to prepare for.  I think that as cases come before the Court, a judge needs to be prepared to go to the case law, go to the statutory law, go to the rules to make sure that they understand how it applies to a case.  That's what I would do.  And I don't know that I feel any need to go study up on any particular area of the law at this point, but I certainly would think that it would be important for me as a judge to be prepared to review the law, to look at the new law and make sure that I'm applying it appropriately.

Q.     Ms. Hart, for approximately 20 years, you were employed as a social worker and as an educator dealing with social work.  What do you bring from that experience which will assist you on the Family Court bench?

A.     Well, I may have spoken to some of it already.  But as a social worker, I believe that I have, frankly, seen the best and the worst of human nature.  And I think that the social work experience I've had will help me to put in perspective some of the issues that come before the Court.  So I hope that it will be of benefit to me there.  I understand child welfare law.  That's a very big piece of what is the responsibility of judges on the Family Court.  And I have a real desire to see the statutory law that has been passed in this state be applied more consistently, because I understand how the impact of the law impacts families and children.  So knowing that, having experienced it as a clinician, a social worker, a researcher, I think that I'd like to make sure that I make use of that as I undertake any judicial responsibilities.

Q.     Ms. Hart, although you addressed this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge?  

A.     Well, I think it's important for a judge to always be respectful of those who are coming before the Court, and respectable in terms of how that judge behaves on the Court, in the courthouse, in public.  I think that judges need to be deliberate and open-minded at the same time in making decisions.  I think that it's important that a judge have a calm demeanor, that they be courteous to people, not overly patronizing, but courteous.  And I think a general respect, a real respect, a genuine respect for people.  No matter what their status in life might be, it's important.  So I would always want to be respectful, respectable, courteous.  

Q.     Is there any Family Court judge on the bench that you would model yourself after that might exhibit some of the characteristics you wish to style?  

A.     Ooh, that's a tough one.  There are some judges that I have seen that I would like to model after a little bit.  Do you want me to call names?

Q.     That's fine.  

A.     Okay.  Well, I like Judge Vinson.  I like and respect the way he runs his court.  Mary Buchan is another judge that I have to say that I would model myself after.  There was -- well, he's no longer on the bench, but Judge William Byars who was on the bench when I was in law school and first started to practice.  Those are people that I really do admire.

Q.     What would you like your legacy to be if you were selected to the Family Court as a judge?  

A.     I would like for the community, the entire community, to say that I was fair, that I was diligent, that I was conscientious about the job.  And I don't really see it very much as a job.  I do see it as much more than that.  But I would want people to see me that way, just that I was fair. 

Q.     In your application documents, you stated that you might only serve for one term.  Could you explain your answer?

A.     Well, it's personal.  I'm 57 years old.  I do think that this is the time for me if I'm going to be a judge.  And I also believe that sometimes, people can be in a role in a position too long.  I would never want that to happen to me.  So I believe strongly that I could continue to be very efficient and effective, responsive to people and responsible as a Family Court judge for the next six years, at which point I would be 63.  Whether I could do it until I'm 70, I'm not so sure of at this point in my life.  But if I had any doubts about it, I would not run.  

Q.     What is the annual average or yearly average in terms of the number of cases you have handled before the Family Court?

A.     In terms of cases where I have been counsel or guardian ad litem, it's probably averaging around 50 a year.  

Q.     And as a follow-up, what types of cases have you handled before the Family Court?  

A.     I have handled a very broad range of cases.  I have handled primarily custody cases, contested custody cases.  As a counsel, I have handled a lot of divorces.  Most of those have not been highly contested on a lot of issues.  But I have handled divorces that involved extensive property, I've handled divorces that were complicated by the question  of whether or not there was a real marriage before it -- because of a common law issue.  I have handled a lot of child abuse and neglect cases.  And I do that all over the state because that's something that I like to do.  And I do that as defense counsel or as  guardian ad litem for the children in those cases.  I've handled cases that involve interstate  jurisdiction, cases that have come in to South Carolina, the litigants have come in to South Carolina after orders have been issued in other states, I've dealt with those kinds of cases, as well.  A broad range.  I've handled very few, but some, juvenile defense cases, as well.  

Q.     Ms. Hart, you state in your personal data questionnaire that you were sued in 1987 regarding the foreclosure of a home.  Please briefly explain the underlying facts of that action and the ultimate resolution.  

A.     Well, I -- you know, it's hard for me to remember that.  But my husband and I separated in '86 or '87.  And we were in Charlotte, we lived in Charlotte and we had a home in Charlotte.  And, at that time, frankly, there were a first and second mortgage on the home.  And after the separation, financial problems led to the house being foreclosed on.  It was sold, I think, before the foreclosure actually became effective.  But that's what happened.

Q.    Thank you, Ms. Hart.  Turning to some housekeeping issues, have you sought or received a pledge of any legislator prior to this date?  

A.     No, I have not.  

Q.     Have you sought or have you been offered a conditional pledge of support by a legislator pending the outcome of your screening?  

A.     No, I haven't.  

Q.   
Have you asked any third-parties to contact members of the General Assembly on your behalf?  

A.     No.  I have not done that. 

Q.     Have you contacted any members of the Commission?  

A.     I tried very hard not to.  I sent letters out at the end of November and I was very careful, I think, not to send them to the Senators or Representatives who are on the Commission.  

Q.     Do you understand the 48-hour rule?  

A.     Yes, I do. 

Q.     Would you please explain your understanding of that rule to the Commission?  

A.     My understanding is that, once -- I cannot contact and ask support of any legislator until 48 hours after the Commission's report comes out, is issued to the legislators and made public.  That's my understanding.  

MS. SHULER:  I will note that the Midlands Citizens Committee reported Lillie C. Hart to be a qualified and highly regarded candidate who would ably serve on the Family Court bench.  Mr. Chairman, without objection, I would ask the Citizens Committee report be entered into the record.

CHAIRMAN DELLENEY:  Without objection.  

MS. SHULER:  I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions of Ms. Hart.

CHAIRMAN DELLENEY:  Does any member of the committee have any questions of Ms. Hart?  

(No response)

CHAIRMAN DELLENEY:  Okay.  There being none, thank you, Ms. Hart, for appearing before us today.  And thank you for your willingness to serve and participate in the process.  And, again, I believe this is your first public screening and the first time you've participated in the process.  I will remind you about the 48-hour rule.  And that is, we issue a report and it does not turn into the absolute report until 48 hours after we've issued it.  And it will be posted on the report when it is that you can seek commitments.  But you can't seek commitments before that time, before that 48-hour period expires.  The reason for that is, there may be issues that -- it has happened, but not very often -- where we feel a need to recall a public hearing again in your case or some other candidate's case and bring you back before the Committee to ask you questions to clarify a point or some issue.  But, in any event, we thank you for your willingness to participate and for being with us here today.  

MS. HART:  Thank you.  

SEN. FORD:  Mr. Chairman?

CHAIRMAN DELLENEY:  Yes?

SEN. FORD:  Could I ask Ms. Shuler a question?

CHAIRMAN DELLENEY:  Sure.

SEN. FORD:  On the Court of Appeals, you have the candidates in order.  But in the Family Court, you're going back and forth to different seats.  Do we have a chart that, for example --

MS. SHULER:  We don't have a separate chart.  We have just all Family Court candidates together, all Court of Appeals candidates together.

SEN. FORD:  Okay.  But, for example, like in Seat 1, do we have a sheet where -- I mean, you know, the name of the candidates who are running against each other or what?  Because like going back and forth will get confusing who is who.

MS. SHULER:  We don't have it separated out.  We have it just by the type of test it is and in terms of Court of Appeals, Family Court, Administrative Law Court.

SEN. FORD:  So, so far, we have two seats, right?

MS. SHULER:  Yes, sir.

SEN. FORD:  And two in five?  And how many Family Court seats do they have open?

MS. SHULER:  We have about 25 seats.  But most of them were just judges up for re-election.  Only three contested seats.

SEN. FORD:  And that would be how many?  Two, five and what else? 

MS. SHULER:  15 Circuit.

SEN. FORD:  How many people are running in each seat?

MS. SHULER:  In this one --

SEN. FORD:  Oh, we got the number.  

REP. D. SMITH:  If you'll look on the front page.

MS. SHULER:  Excuse me.  There are four     seats that are open.

SEN. FORD:  I have it now.  

MS. SHULER:  Judge Riddle's seat is one.

SEN. FORD:  I have it now.

CHAIRMAN DELLENEY:  All right.  Staff tells me we need a brief Executive Session.  All in favor?

(Response)

CHAIRMAN DELLENEY:  We are now in     Executive Session.

(Executive Session Begins at 1:42 p.m.)

(Executive Session Ends at 1:50 p.m.)

CHAIRMAN DELLENEY:  Okay.  We'll start with our voting now.  First of all, is there anyone among the seven candidates that does not qualify?  Does everybody agree they're qualified?  Okay.  We'll vote for qualified and nominated.  All right.  First, all in favor of Timothy L. Brown being qualified and nominated, raise your hand.  

MR. FISHER:  We can vote for three, right?

CHAIRMAN DELLENEY:  Yes.  We can vote for three candidates.

(Count)

CHAIRMAN DELLENEY:  We have four votes for Timothy L. Brown being qualified and nominated on this first round of ballots.  All right.  Next, we have Lesley M. Coggiola.  All in favor of voting out Lesley M. Coggiola qualified and nominated, raise your hand.

(Count)

CHAIRMAN DELLENEY:  Okay.  Next, we have the Honorable John Hayes, III.  All in favor of voting him qualified and nominated raise your hand.

(Count)

CHAIRMAN DELLENEY:  Judge Hayes received nine votes.  All right.  Next, is the Honorable Robert N. Jenkins, Sr.  All in favor of voting out qualified and nominated, the Honorable Robert N. Jenkins, Sr., raise your hand.

(Count)

CHAIRMAN DELLENEY:  Judge Jenkins received six votes.  J. Rene Josey.  All in favor of voting out qualified and nominating Mr. Josey, raise your hand.

(Count)

CHAIRMAN DELLENEY:  He received one vote.  All in favor of the Honorable Aphrodite Konduros as qualified and nominated, raise your hand.

(Count) 

CHAIRMAN DELLENEY:  All in favor of the Honorable Paula H. Thomas.  We had two votes for Honorable Konduros.  All in favor of the Honorable Paula H. Thomas qualified and nominated, raise your hand.

(Count)

CHAIRMAN DELLENEY:  We have nine votes for Judge Thomas.  So Hayes, Jenkins, and Thomas.  Okay.  Next is Gordon Jenkinson, Family Court for the Third Judicial Circuit, Seat number 3, unopposed, qualified and nominated.

(Count)

CHAIRMAN DELLENEY:  All right.  So he gets ten votes, which is a unanimous vote.  All right.  Now, for the next contested race which is Family Court, Fifth Circuit, Seat number 2, everybody in favor of qualified and nominated for Leslie K. Riddle, raise your hand.

(Count)

CHAIRMAN DELLENEY:  All right.  Ten.  And those in favor of voting of for Lillie C. Hart as qualified and nominated, raise your hand.

(Count)

CHAIRMAN DELLENEY:  All right.  Gordon B. Jenkinson, Leslie K. Riddle, and Lillie C. Hart all received a unanimous vote of the Commission.  We have a motion for a recess.  We need to have a court reporter change.

(Recess at 2:00 p.m.)
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CHAIRMAN DELLENEY:  We'll call the Commission back to order.

(Deborah Neese enters the room at 2:46 p.m.)

CHAIRMAN DELLENEY:  We have before us Ms. Deborah Neese who seeks a position with the family court for the Eleventh Judicial Circuit, seat number 2.  Ms. Neese, if you would, raise your right hand to be sworn.  Do you solemnly swear to tell the truth, the whole truth, nothing but the truth so help you God?

MS. NEESE:  Thank you, ma'am.

CHAIRMAN DELLENEY:  Have you had an opportunity to review the Personal Data Questionnaire?

MS. NEESE:  Yes, sir; I have.

CHAIRMAN DELLENEY:  And is it correct or does anything need to be changed?

MS. NEESE:  No, sir.  I believe I filed two amended answers, one of which may have affected that concerning CLE credits and also the amount of money which had been spent.

CHAIRMAN DELLENEY:  In talking with counsel, I believe we have those issues taken care of.  Do you have an objection to our making that summary a part of the record of your sworn testimony?

MS. NEESE:  No, sir, I do not.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Family Court for the Eleventh Judicial Circuit, Seat 2


NAME:


Ms. Deborah Neese


BUSINESS ADDRESS:  
Child Support Enforcement Division, SCDSS





    
240 Stoneridge Drive, Greystone Bldg. One





    
P.O. Box 1150




                
Columbia, South Carolina  29202-1150


TELEPHONE NUMBER:
(office):  (803) 253-7566 ext. 119

2.
Date of Birth:  1951


Place of Birth:  Columbia, South Carolina

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.  I have been a lifetime resident.

5.
Family Status:  Divorced on July 13, 1982 to David N. Brown, Lexington County Family Court, no fault. Divorced on June 03, 1997 to Charles P. Thompson, Jr., Orangeburg County Family Court, no fault. No children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Clemson University, Clemson, South Carolina, 1969-1971, no degree, transferred to USC due to marriage.


University of South Carolina, Columbia, South Carolina, 1971-1973, B.A. in Social and


Behavioral Sciences, cum laude.    


University of South Carolina, Columbia, South Carolina, mid-1970’s, one graduate course


in the Department of Education (explored graduate school options).


University of South Carolina School of Law, Columbia, South Carolina, 1978-1980, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1981. 

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Clemson University


1969-1970:
Freshman Senator, Freshman Honor Society, Angel Flight pledge, Delta Delta Delta Sorority pledge


1969-1971:
Angel Flight member and regional representative, Delta Delta Delta member and social chair


1970-1971: 

Homecoming Court


During years as a married undergraduate student through the following years while attending law school, (1971-1980), my church and community activities included:


Member, Holland Avenue Baptist Church, church choir, choral group, Sunday School teacher (Primaries), Training Union teacher (Youth), member and president of Baptist Women, served on various youth and education committees.


Member, American Business Women’s Association.


Speaker to community groups on issues related to child abuse and neglect.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
07/19/2006:
 Traxler’s 2006 SC Child Support Guidelines Training (teleseminar);


     
08/10/2006:  Lexington County ADR Training;

    
     
09/22/2006:  Hot Tips from the Coolest Domestic Law Practitioners;


(b) 
09/23/2005:  Hot Tips from the Coolest Domestic Law Practitioners;


     
12/06/2005:  SC Family Court Bench/Bar;


     
12/07/2005:  Revised Rules of Professional Conduct; 


12/16/2005:  20/20:  An Optimal View of 2005 (presenter on family law); 


(c) 
08/17/2004:  Overview of Title IV-D Child Support Cases (presenter);


     
12/03/2004:  SC Family Court Bench/Bar;


     
12/10/2004:  SC Local Government Attorneys’ Institute;


(d) 
12/05/2003:  SC Family Court Bench/Bar;


     
12/12/2003:  SC Local Government Attorneys’ Institute;


(e) 
10/11/1002:  Appellate Practice in SC;


     
12/06/2002:  SC Family Court Bench/Bar.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


Yes.


SC Bar Basic Skills CLE (presenter on appellate practice rules and procedures);


SC Bar CLE “20/20: An Optimal View of 2005” (presenter on family law cases);

Lexington County Bar CLE “Overview of Title IV-D Child Support Cases (presenter on the organization of the Child Support Enforcement Division, establishment and enforcement of child support orders, tools available for enforcement, incoming and outgoing cases under the Uniform Interstate Family Support Act);


SC State College, substituted as adjunct professor for 8 weeks in two classes of “Legal

Environment of Business” (survey course for business students covering the types of legal issues that may arise in the course of operating a business and their implications as to both employees and clients);


As a member of the SC Bar Speaker’s Bureau I have spoken to classes on such general topics as the law as a profession.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


Sanders, Neese, & Nichols, Trial Handbook for South Carolina Lawyers (Lawyers Coop.1994).

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina state courts, May 14, 1981, Bar No. 4180.


U.S. District Court for the District of South Carolina, August 04, 1986, Bar No. 2510.


U.S. Supreme Court, May 15, 2006.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1981-1983: S.C. Supreme Court, Staff Attorney, Clyde N. Davis, Supervisor


1983-1985: S.C. Court of Appeals, Law Clerk to Chief Judge Alexander M. 


Sanders, Jr.


1985-1987: McKay & Guerard, of Columbia and Charleston, associate, civil litigation


The firm focused on corporate litigation, although I did handle a small number of personal injury and domestic cases.  The practice was in both state and federal courts, and my work included such things as drafting and filing pleadings, motions, discovery requests and responses, conducting on-site inspections and witness interviews, attending depositions, and litigating some cases as sole counsel.   


1987-1988:
S.C. Court of Appeals, Law Clerk to Chief Judge Alexander M. Sanders, Jr.




I served for three months while he was awaiting a new law clerk.


1988-1989:
S.C. Attorney General’s Office, Assistant Attorney General


I assisted the lead attorneys in filing the claim on behalf of the State of South Carolina against members of the asbestos industry for damages related to the presence of the product in state-owned buildings, including the need for abatement or containment.  The work entailed:  assisting with the development of protocol and overall strategy of the case; preparing pleadings, motions, discovery requests and responses; attending various hearings, depositions, on-site meetings, and on-site air and product samplings; coordinating and reviewing the work of the surveyor contracted by the State; and traveling to various sites to inspect buildings and review documents such as original building plans and contracts.

1989-1989: 
South Carolina State College, substitute adjunct professor for 8 weeks


I taught two classes of “Legal Environment of Business” to undergraduate students.

1990-1992: 
S.C. Court of Appeals, Law Clerk to Chief Judge Alexander M. Sanders, Jr.

1992-1993: 
College of Charleston, Special Assistant and Assistant General Counsel


I served as a special assistant to the President, Alexander M. Sanders, Jr., and provided legal assistance that included research, writing, and opinions on special issues and projects as they arose.

1993-1995: 
Editor, South Carolina Lawyer (gratis position)


I served as editor of the magazine published by the S.C. Bar, following service on the Editorial Board.  I coordinated upcoming issues with Bar staff and members of the Board, both as to the selection of articles and the selection of illustrations and graphics.  I also proofread each issue and was involved in the solicitation of articles.

1996-2006: 
Child Support Enforcement Division, SCDSS, State Attorney


I represent the State of South Carolina as assignee of child support enforcement rights of custodians in cases arising under Title IV-D of the Social Security Act.  I am assigned to the counties of Lexington and Edgefield and, at various times, have handled the additional caseloads of Bamberg, Chester, Greenwood, Lancaster, McCormick, Manning, and York counties.  I have also covered court dates in such counties as Aiken, Richland, Saluda, Spartanburg, and Union, as needed. See the detailed job description in part (a) below.

If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.



My answer to No. 27 details my pre-law experience as a Child Protective Service Worker in the area of abuse and neglect investigations.  In that position, I also dealt with cases involving issues of custody, adoption, and termination of parental rights.  During my time in private practice, I handled a small number of domestic cases that involved divorce, custody, and equitable division, but it did not constitute a large percentage of my work.  My current area of practice, establishment and enforcement of child support orders for the State, although not listed in this question, is one of the public service/government attorney positions in the family court area.  (Others include attorneys with both county DSS and the DSS Office of General Counsel and attorneys in county solicitors’ offices.)  These positions, by their very nature, limit the area of practice.



During the past ten years as a State Attorney with the Child Support Enforcement Division, I have had the responsibility of reviewing the files of as many as five child support specialists at a given time.  My current caseload is over 6500 cases (in various stages of the IV-D process), and I handle all aspects of litigation:  pleadings, discovery, motions, briefs, orders, Rules to Show Cause, and negotiation and settlement of cases.  I usually have the entire docket for the day when scheduled for court, and know firsthand the importance of keeping the docket moving and the efficient use of court time and personnel.



Title IV-D cases address the establishment of paternity, the setting of child support pursuant to S.C. Child Support Guidelines, medical insurance coverage for children, and the enforcement of orders establishing these obligations and the obligation of alimony.  In my current position, I do not operate in a vacuum, in that I oversee enforcement not only of orders obtained by our Division, but of private orders as well.  Enforcement tools on any given case can include Rules to Show Cause, bench warrants, wage withholding, locate services, liens, revocation of business, professional, and driver’s licenses, holds on passports, financial institution data matches, tax intercepts, and federal referrals. I work with the assigned clerks’ staff regarding enforcement and maintenance of accounts and records.  In addition, a large portion of my time is spent dealing with other states that initiate requests pursuant to the Uniform Interstate Family Support Act, both to establish SC orders and to register and confirm their orders.  I also monitor outgoing UFISA requests for enforcement, establishment, or registration.



I have 6-7 years of service at the appellate level, both at the S.C. Supreme Court and the S.C. Court of Appeals, reviewing transcripts in all the designated areas of practice in family court, researching issues, and drafting proposed opinions.  I believe the depth and breadth of that experience, given the large number of domestic cases reviewed, is excellent preparation for the family court bench.  The skills developed there have proven invaluable to me throughout my career and would certainly serve me well in the position I am now seeking.  



The portion of my career spent in civil litigation gave me general trial experience that provides a good foundation in the family court arena.  Those years, coupled with my time as a Child Protective Service Worker, my appellate experience, my domestic work in private practice, and the past ten years of exclusive practice in family court, combine to give me a broad background suited for the family court bench.  They have certainly given me exposure to and a comfort level with people from all walks of life.  


(b)
If you are a candidate for Circuit Court, please provide a brief written description of your experience in criminal matters, including any cases handled over the past five years and include a brief description of the issues involved. Further, please provide a brief written description of your experience in civil matters, including any cases handled over the past five years and include a brief description of the types of matters handled, issues involved, and procedural history.  Please include information such as the primary areas in civil court in which you practice, whether you represent plaintiffs or defendants, or both. You may go back farther than five years if you feel it would assist the Commission with its assessment of your experience.  If you lack experience in an area, describe how your background has prepared you to preside over such matters as a Circuit Court Judge, or how you would compensate for your lack of experience in this area.



N/A.


(c)
If you are a candidate for Master-In-Equity, please provide a brief written description of your experience in the Master’s court, including any cases handled over the past five years and include a brief description of the issues involved. Please include the frequency of your appearances before a Master-In-Equity.



N/A.


(d)
If you are a candidate for Administrative Law Judge, please provide a brief written description of your experience before an Administrative Law Judge, including any issues discussed and the frequency of your appearances before the Administrative Law Judge Division.



N/A.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.


I am listed in Martindale-Hubbell, but I am not rated. I had never checked for my listing previously and do not know why I am not rated.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:  
None.  (I have attended several hearings in U.S. District Court and U.S. Bankruptcy Court where the Division was represented by former Assistant U.S. Attorney, Eric Ruschky, and bankruptcy attorney, George Cauthen.)


(b)       state: 
I appear in family court on the days each month regularly assigned for the Child Support Division.  In Edgefield County, I usually have the docket for one-half day of court a month.  In Lexington County, I usually have the entire docket on two full days each month and attend other special hearings as
noticed.  In addition, I have been assigned various other counties at times in addition to this caseload and have substituted for other attorneys on an “as needed” basis.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:  

0%;


(b)
criminal:  
0%;


(c)
domestic:  
100%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:  

0%;


(b)
non-jury:  
100%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?


I always serve as sole counsel on a case. 

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
SCDSS v. Oliver W. Johnson, III, 95-DR-32-1345 & 97-DR-32-2443


One of the important issues litigated in this ongoing, multi-state case was the interplay of family court and bankruptcy court.  After Father was found in contempt for nonpayment, sentenced, and allowed to purge with certain lump sum payments, he failed to comply and only then filed Chapter 13 bankruptcy.  Once Father was arrested, his bankruptcy attorney argued the automatic stay provision of 11 U.S.C. 362 operated to discharge Father from jail.  The family court judge released Father based upon the Division’s pending motion in bankruptcy court for relief from the automatic stay.  The bankruptcy judge initially declined to rule on the issue because Father had been released, but went on to give his opinion on the record that Father could have been retained in jail based upon the pre-petition finding of contempt and sentence.  Following this case and similar efforts in Charleston, the rash of bankruptcy filings by those incarcerated for nonpayment of child support declined drastically. 


(b)
SCDSS v. Clifford S. Bombard, 88-DR-32-1669 & 97-DR-32-1713


In this multi-state case, the SC family court eventually took continuing exclusive jurisdiction.  The most important issue litigated was my effort to extend child support for the younger child based upon S.C. Code Sec. 20-7-420(17) (physical and mental disabilities and special circumstances).  Even though the child was receiving Supplemental Security Income and was diagnosed with multiple disabilities, Father took the untenable position that she could support herself.  With the use of the business records exception and Sec. 20-7-1100 as to admission of school records and the Individual Educational Program for the child, together with judicial notice of the SSI determination, the court was persuaded to grant the Division’s request to extend child support.  This case stands as an example of how systems in place can be used properly to the benefit of children with special needs, and how UIFSA provides a method for placing necessary information before the court without requiring the presence of the out-of-state Mother and child.  The end result was that a child who functions on a kindergarten or first-grade level and who has traumatic brain injury, scoliosis, vocal chord damage, and a myriad of medical problems is not relegated to $300 monthly SSI. 


(c) 
SCDSS v. William Roy Vaughn, 83-DR-24-0530


My involvement with this case began when Father appeared for a Rule to Show Cause for nonpayment of his child support obligation.  His attorney informed the court that a private child support collection agency in TX had diverted payments from the employer by use of the name “Child Support Enforcement” and an “Order/Notice to Withhold Income for Child Support” which appeared to be from the Greenwood County Clerk’s Office.  Following resolution of the Rule, a hearing for sanctions against the company was scheduled, and we joined together in requesting relief. The judge ruled, among other things, that the company was engaged in the unauthorized practice of law in SC, interfered with and willfully obstructed the court’s order under the guise of a state or federal child support enforcement authority, had no authority to act on behalf of the custodian in light of her prior assignment to SCDSS, and had to pay Father’s attorney’s fees and reimburse the custodian the 34% the company retained as its fee.  The ability of out-of-state for-profit companies to mislead both employers and individual obligors in an effort to divert payments from the court system, without notice to the court, clerk, or Division, can have catastrophic results.


(d)
SCDSS v. Anthony Gallagher, 98-DR-32-2771 & 2001-32-0554


Once the SC family court took continuing exclusive jurisdiction of this multi-state case and denied Father’s reduction request, he left SC and continued to fail to pay.  I requested a federal referral that eventually brought Father to SC, and he was served with a family court bench warrant.  Following discussions between the Division, the U.S. Attorney’s Office, and Mother, she opted for state remedies in family court, and the federal referral was dropped.  Father received a sentence under the family court bench warrant (as opposed to probation in federal court) and, upon release, began making regular payments toward both the ongoing support and the arrearage.  The Division remains actively involved in this case to collect the remaining arrearage owed Mother, who now resides in VA.  The case is a good example of how a close working relationship with an active U.S. Attorney’s Office can give custodial parents additional enforcement options and lead to collection of monies which otherwise would never have been paid. 

 
(e)
SCDSS v. Jeffrey Vietz, 96-DR-32-0009 & 2001-DR-32-2587


A SC divorce decree set child support and medical coverage and expenses in this case, but Father evaded enforcement by relocating to GA and then to ND.  Mother’s private attorney was able to obtain a default order setting the large arrearage owed on the case and an additional arrears payment, and the Division sent a UIFSA packet to ND to have the order registered in that state.  I dealt on a continual basis with my counterpart in ND regarding enforcement, with very little success.  Over approximately one year, the ND courts did little other than order Father to pay two $1,000 payments toward the $40,000 arrearage because he claimed to be a fulltime student living on federal grants.  Father retained SC counsel and filed an action for reduction of his ongoing obligation, wherein we litigated his voluntary unemployment or under-employment.  Although Father’s alleged lack of income apparently carried weight with the ND courts and obstructed enforcement there, SC law had developed in this area.  The law, the facts, and persuasive equity arguments led to the denial of any reduction in his obligation.  (Father was served with a family court bench warrant while in SC, served his sentence, settled on the amounts owed for private attorney’s fees and unreimbursed medicals, returned to ND, and we are once again seeking enforcement there.)  

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
South Carolina Department of Social Services v. Donny Ray Allen, Unpublished Opinion No. 99-UP-140 (Ct. App. 1999).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a) N/A.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a) N/A.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  
N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Yes.  


1973-1974:
Mid-Carolina Council on Alcoholism


For approximately six to eight months following college graduation, I was employed as a court-worker for the Alcohol Safety Action Project (federal grant).  My duties included attending General Sessions court in Lexington County and obtaining referrals for the program ordered by the circuit court judge, working with staff counselors to schedule treatment programs, and monitoring and reporting the 
progress of participants.  I received training and was certified by the Southeastern School of Drug Studies at the University of Georgia while in this position.


1974-1978: 
Lexington County Department of Social Services


I left ASAP in 1974 to accept a position as a Child Protective Services Worker and investigated abuse and neglect cases.  As a CPS worker, I was assigned to the Gaston, Pelion, and Swansea areas of the county and, later, to the Batesburg and
Leesville area.  I investigated reports and was involved with the removal of children and their placement in foster care, group homes, or with relatives. I testified in family court hearings and provided written reports and home studies.  I was
involved in custody and termination of parental rights issues and also assisted occasionally with adoption cases.  I monitored treatment plans in all cases assigned to me and maintained written files and records.  I worked closely with professionals in other fields such as medicine, education, mental health, and law enforcement.
There was no Child Protection Act when I started in CPS; it was passed during my tenure there.  I was in the initial group in South Carolina to receive national certification and training in Child Protective Services from a group that was based in
 Denver, Colorado.  I left this position to attend law school.


In high school and college I also worked summers and Christmas holidays for my mother in the accounting division of a NY-based garment manufacturing business.

28.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan? Have you ever filed for bankruptcy? No.  No.  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.


I have no knowledge of any formal charges or informal allegations against me or against any other candidate.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  


I have no knowledge or any formal charges or informal allegations against me or against any other candidate.

AMENDED 40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


I have spent less than $15.00 on copies and office supplies.  I anticipate purchasing such things as paper, envelopes, and postage, and I will report those expenses when incurred.


AMENDED: $
     6.88 
copies (September 26, 2006)




 
     2.49 
folder (September 26, 2006)





    72.05 
resume paper and envelopes (October 02, 





2006)





    85.00
computer services, merge document (invoice 





date October 09, 2006)





    70.20 
postage (October 03, 2006)





=====



Total 

$236.62


Note: Portions of the postage, resume paper, and envelopes have not been used.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  


No.  No.  I do have two sisters and a brother-in-law who are public employees, and I expect they will contact their legislators at the appropriate time.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.


No.  No, not at this time, but I do have friends who know legislators, and most of my friends are aware that I am filing for this position.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a) 
S.C. Bar;


(b) 
S.C. Bar Speaker’s Bureau;


(c) 
S.C. Bar Children’s Committee;




Juvenile Justice Subcommittee;


(d) 
S.C. Bar Law-Related Education Committee;




Middle School Mock Trial Subcommittee;




High School Mock Trial Subcommittee;


(e) 
Lexington County Bar Association;


(f) 
Edgefield County Bar Association;


(g) 
S.C. Women Lawyers Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
The Episcopal Church of the Ridge:  Grace of Ridge Spring; Trinity of Edgefield; Our Saviour of Trenton;


(b) 
The Ridge Heritage Association;


(c) 
S.C. State Museum;


(d) 
Columbia Museum of Art;


(e) 
Friends of History, USC Foundation;


(f) 
State Archives;


(g) 
Walter Edgar Lecture Series, “South Carolina’s Past Comes Alive”;


(h) 
Colonial Williamsburg Foundation.


Additional Community Involvement (prior to this period):

 
When I lived on “The Avenues” in Cayce (mid and late 1980’s), I was active in the neighborhood association and served as its president one year.  


In the 1990’s, I was a member of St. Paul’s United Methodist Church in Orangeburg, where I served as a Sunday School teacher, a member and president of the church choir, a member of the Alter Guild, a member, vice-president, and president of the United Methodist Women, vice-chair of the Council on Ministries, a member of the Administrative Board, chair of the stewardship campaign, and a volunteer in the church office.  I was also a member of the community choir and volunteered at the local Arts Center.  I was co-chair, vice-president, and president of several social clubs.


Recognition Not Listed Elsewhere:


(a)
I received the Am Jur Award in constitutional law while in law school.


(b)
I was very active in the Young Lawyers Division of the S.C. Bar after graduation from law school and served on several committees.  I chaired the Division’s committee that instituted our first “Law School for Non-Lawyers” which was held at the USC School of Law.  I was a recipient of the 1987-1988 S.C. Young Lawyer of the Year Award.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I believe that I have always been an organized and productive person in whatever position I have held over the past 25 years.  Both my personal and professional backgrounds have instilled a work ethic that places a priority on the quantity of work I can handle without sacrificing quality and attention to detail.  It has been my good fortune to have close relationships with very goal-oriented and driven people who have set good examples of balancing demands and setting priorities in their lives.  I am a great believer in punctuality and its importance, not only to productivity, but also as a clear indication of professionalism and courtesy to others.  My goal is to complete tasks as accurately as possible and, when errors are made and discovered, acknowledge them and correct them as quickly as time allows.  My varied background has honed my reasoning skills and enhanced my ability to identify the underlying issues and possible resolutions in cases.  My desire to obtain just and fair results has deepened over the years, as has my respect and appreciation for the judicial system.  I believe that I have the requisite degree of intelligence and common sense to address the facts and apply the law in the variety of cases that would come before me. 

49.
References:


(a) 
Alexander M. Sanders, Jr.


     
19 Water Street


     
Charleston, S.C.  29401


     
(843) 953-7571


(b) 
Gale R. DuBose, Chief Attorney


     
Child Support Enforcement Division


     
P.O. Box 1150


     
Columbia, S.C.  29202-1150


     
(803) 253-7566 or (803) 898-9288 


(c) 
Nedra Mathias Brown


     
123 Karen Drive


     
West Columbia, S.C.  29170


     
(803) 794-2930


(d) 
Rhude Cherry


     
116 Sandy Run Court


     
Gaston, S.C.  29053


     
(803) 739-2108


(e) 
Laurie Day, Branch Manager


     
State Credit Union


     
P.O. Box 726


     
800 Huger Street


     
Columbia, S.C.  29201


     
(803) 255-8436 or (800) 868-8740

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Deborah Neese
Date: 9/28/06

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria, which have included a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, a study of any previous screenings, when applicable, a check for economic conflicts of interest.  We do not have any affidavits nor have we received any affidavits filed in opposition to your election.  And there are no witnesses present here to testify today.  Do you have a brief opening statement you would like to make?

MS. NEESE:  I would just like to thank the staff.  I think they've been very pleasant and professional and helpful.  Other than that, I would waive an opening statement.

CHAIRMAN DELLENEY:  Thank you, ma'am.  At this point answer any questions our counsel might have for you.

MR. DENNIS:  Mr. Chairman, members of the Commission, I do have one or two procedural matters to take care of.  Deborah Neese provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement.  And with the Commission's approval, I would ask that those questions be waived in this public hearing today and I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:  Without objection.

AMENDED Sworn Statement to be included in Transcript of Public Hearing
Family Court Judge

(New Candidate)

Full Name:
Deborah Neese

Address:
209 Green Street



P.O. Box 96



Ridge Spring, S.C.  29129

Work Telephone:  (803) 253-7566, ext. 119

1.
Why do you want to serve as a Family Court Judge?

At this point in my career, I am ready to meet a new challenge.  I am confident that my background and range of experience have prepared me for the family court bench.  I have a deep respect for our legal system, and I am willing to dedicate myself to maintaining and improving the level of public confidence in that system.  I believe I have the ability to preside with fairness and integrity and the intellectual curiosity to gain satisfaction from performance of what I consider to be an honorable service.   

2.
Do you plan to serve your full term if elected?


Yes.

3.
Do you have any plans to return to private practice one day?


If elected, I do not plan to return to private practice.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  


Canon 3.B, in general, prohibits ex parte communications.  They may be permitted for administrative and scheduling purposes or in certain emergency situations, but only if no tactical advantage is gained and there is prompt notification to other parties who may request an opportunity to respond.  In the family court area, there is specific statutory authority for ex parte orders relating to child custody, child support, and restraining orders.  I believe a trained and experienced administrative assistant is invaluable in screening ex parte communications.  

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I would recuse myself in any case where my impartiality could be reasonably questioned.  I would adhere to Cannon 3.E and recuse myself in any case in which I had personal knowledge of the facts or an interest or a close relationship with a party or attorney.  I do not believe that recusal is required solely due to the appearance of a lawyer-legislator, and I would apply the same philosophy to those cases.  The Commentary indicates that, as a government lawyer, my association with other attorneys employed by the same agency would not necessarily lead to recusal.  As in all cases, I would opt for recusal if my impartiality could be reasonably questioned.  My stint in private practice was in the mid and late 1980s, and I was not a partner in the firm, nor did I have any financial interest in it.  I would disclose my past association with any member of that firm who might appear before me and would err on the side of recusal if requested by any party.  That said, I would make every effort to prevent judge-shopping by any given litigant or attorney and to prevent the unnecessary loss of docket time.    

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would listen to the positions of all parties and would give great deference to the party requesting my recusal.  I would choose to err on the side of avoiding the appearance of any bias, impartiality, or impropriety and would grant the motion.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

I would recuse myself based upon any financial interest and if anything more than just a casual social relationship existed.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

I would accept gifts from the same people I do today; family and close friends.  Gifts or no gifts, I would recuse myself from any case involving someone in this group.  I would accept social hospitality from these same people and from such organizations as church groups and community historical/educational/charitable groups.  I would also attend SC Bar and county bar association activities open to lawyers and judges in general and any meetings approved by the Chief Justice or Court Administration.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

If the misconduct involved a violation of the Code of Judicial or Professional Conduct and raised a substantial question of fitness, I would report it to the appropriate disciplinary authority, consistent with Canon 3.D.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?


No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?


No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

The drafting of an order would generally be assigned to the attorney for the prevailing party.  I would set forth findings of fact and conclusions of law and would set a deadline for the proposed order.  I would require that it be sent to opposing counsel with ample time for review and comments, prior to being forwarded to me.  I would then review it with my notes from the hearing, make any necessary changes, and inform the attorneys prior to signing it.  In certain instances, there are Bench Orders that I believe most family court judges use to complete the order themselves following the hearing. 

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?

I would have a dual system.  One would be a computerized system.  The other would be a back-up written tickler/calendar system.  I would review pending deadlines with staff on a regular basis.  My administrative assistant would contact attorneys who fail to meet their deadlines and would assist in completing the monthly reports. 

15.
If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case?


After reviewing the qualifications of the individual guardian ad litem, I would take all necessary steps to assure that statutory guidelines and those provided by case law are followed throughout the life of the case.  I would set deadlines for submission of reports in accordance with the facts of a given case, would monitor those deadlines, and would review the thoroughness of the reports.  I would not hesitate to raise any concerns, sua sponte, and ample opportunity would be provided for any litigant to raise concerns as well.   

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I would not engage in “judicial activism.”  I believe judges interpret and apply the law to given facts.  Generally, our other branches of government set and promote public policy.  Judges adhere to that public policy and, in doing so, could be viewed as promoting or implementing it.    

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I plan to remain actively involved in my SC Bar activities, to the extent they would not conflict with judicial responsibilities.  If needed, I am willing to serve on judicial committees and to assist with continuing legal education seminars.  Where scheduling would allow, I would hope to continue speaking to students of all ages for such special projects as Law Week.

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?


I believe it might initially impact those relationships.  At the outset, it would be important to discuss with family and close friends such things as ex parte contact and appearance of impropriety.  It would be important for them to also understand the inflexibility of a judge’s schedule and the possibility of travel.  I would make a conscious effort to minimize the effect of daily pressures and heavy dockets on my personal life.  Serving on the bench appears to be not only confining but somewhat isolating as well.  I sincerely believe that I am capable of adjusting to the parameters of the position and whatever constraints it may place on life outside the courtroom.

19.
Would you give any special considerations to a pro se litigant in family 
court?

If a litigant chooses to proceed without retaining counsel and affirms that on the record, I would not assist him or her in the actual handling of the case.  I would be courteous and patient to the extent that I would explain the basic courtroom procedures and layout to a pro se litigant.  I would clarify the pro se litigant’s understanding of the purpose of the hearing and the issues before the court.  While communicating with a pro se litigant, I would attempt to avoid the use of unnecessary legal jargon.  I would not prejudice the rights of another party to the case by any special considerations. 

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

Although the Code’s very definition of de minimis indicates recusal would not be required because there could be no reasonable question concerning impartiality, I would feel more comfortable not hearing the case.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No.

AMENDED 23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?

I have in years past, and I am scheduled to do so this year.  I have two more CLE seminars scheduled, one on 11/29 (Children’s Issues) and another on 12/01 (Family Court Bench/Bar).  I should exceed the requirements for 2006.

AMENDED: I have been advised by the CLE transcript provided recently that, in light of credits carried forward from 2005, I have met the mandatory minimum requirements for both MCLE and LEPR hours for 2006.

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

k. Divorce and equitable distribution:  As little as 5%, if only my years in private practice are included.

l. Child custody:  As little as 5%, if only my years in private practice are included.

m. Adoption:  0%

n. Abuse and neglect:  0% legal experience, but I did have over four years of pre-law experience as a Child Protective Services Worker in Lexington County.

o. Juvenile cases:  0%

If my 6-7 years at the appellate level (staff attorney for the S.C. Supreme Court and law clerk to the Chief Judge of the S.C. Court of Appeals) were included, my percentages would significantly increase for all categories, but less for those of adoption and juvenile cases.  As indicated in my answer to question No. 14 on the Personal Data Questionnaire, the past ten years of my legal career have been spent as a State Attorney handling Title IV-D child support cases, which include not only all issues related to paternity and child support, but the establishment of medical coverage and the enforcement of alimony as well.  I would devote extra time and effort studying the statutory and case law applicable to the areas in which I have not litigated cases.  I would keep abreast of the law in all areas both in preparation for serving and while on the bench.

25.
What do you feel is the appropriate demeanor for a judge?

I believe a judge should display a high degree of professionalism in all facets of the position, including such areas as neatness of appearance, tone of voice, articulation of rulings, and appropriateness of comments made in the courtroom, whether on or off the record.  A judge should be courteous, even-tempered, and impartial in his or her dealings with both attorneys and litigants.  A judge who respects those in the courtroom is more likely to garner respect.  As a public servant, I believe a judge should avoid the pitfalls of arrogance and should strive to remember the importance of every hearing to those who are involved, no matter how small the issue may appear.  A judge should show a degree of compassion and, at the same time, the requisite degree of firmness to maintain control of the courtroom.   A judge should also be considerate of not only his or her staff, but courthouse personnel as well.  While a judge should not take the position lightly, he or she should not be afraid to display a sense of humor when it is appropriate.

26.
Would the rules that you expressed in your previous answer apply only 
while you

are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

To some extent, they would apply twenty-four/seven.  I believe a judge has to be constantly mindful of his or her position and the impact actions or words may have on a watchful public.  A judge should strive to be a credit to the judiciary both on and off the bench.  However, I do not believe a judge can use the same courtroom demeanor with family and close friends.  A judge should be able to relax with those closest to him or her.

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


No.  No.

AMENDED28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?

I have spent less than $15.00 on copies and office supplies.  I anticipate purchasing such things as paper, envelopes, and postage, and I will report those expenses when incurred.

AMENDED: I have spent a total, to date, of $236.62, and portions of some of the purchases have not been used. It is my understanding that the Commission will provide this amended answer to the House and Senate Ethics Committees.

29.
Have you sought or received the pledge of any legislator prior to this 
date?


No.


30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


No.  No. 

32.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?


N/A

33.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No.

34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Deborah Neese

Sworn to before me this 28th day of September, 2006.

Notary Public for South Carolina

My commission expires: April 23, 2011

MR. DENNIS:  Also included in the notebook for your review is a copy of the candidate's personal experiences statement.  And as one final matter, I note for the record that based on the testimony contained in the candidate's PDQ which was introduced earlier in the record, Deborah Neese meets the statutory requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. DENNIS:

Q.   Ms. Neese, the first question I would just like to ask you is what judicial circuit you currently reside in.

A.   I currently reside in the Eleventh Judicial Circuit.  I reside in Ridge Spring which is part of -- in Saluda County.

Q.   Ms. Neese, why do you want to serve as a family court judge?

A.   To be honest with you, it's not something I've thought of for a long time.  I've never -- I didn't at an early age, even in law school, consider being a judge.  I think the fact that I've been associated with some fine judges, I've appeared in front of fine judges, I was ready to make a career change in 2007, and it just so happened that Judge Sawyer chose to retire.  I feel like at this point in my life I'm ready for a new challenge, which is why I was ready to leave my current position.

Q.   Regarding your experience as relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far would help you be an effective family court judge?

A.   I think I've got a pretty broad background.  I know under the rules you can consider pre-law or non-law experience.  And, of course, I was part of a child protective service unit for four plus years before going to law school.  After law school I worked at both the Supreme Court and the Court of Appeals, so I have several years of appellate background.  I was in private practice and did handle some domestic litigation in private practice, although our firm was not, per se, a domestic practice firm.  The past ten years I've been exclusively in family court.  It's been an eye-opening experience.  It's been one I've enjoyed.  It's been a path of public service that I've chosen.  I do know that my current position and for the past ten years as more or less a state attorney in the 4D child support arena has limited my practice somewhat by job description; I cannot represent people or litigate custody issues, divorces, equitable division.  So the past ten years I have been focused in the 4D aspect.  But I am aware that under the rules you can consider if someone has extensive expertise in one area, it sort of counter-balances more limited experience in other areas.  So I feel like I just have a very broad background that led me to this point where I'm applying for this position.

Q.   Given that broad background, do you feel like there's any particular area of family law that you might need additional preparation for?  And how  would you go about gaining that additional preparation in handling the learning curve that you would obviously experience?

A.   Well, of course, I think the best thing you can do is to stay apprised of current decisions and statutory changes.  I think you would have to study, say, in the juvenile area, much as I did in preparation for the written test.  I would probably, should I get the position, try to leave my current position early and perhaps sit in the courtrooms, observe some of the juvenile days, some of the long, drawn-out contested hearing days, motions for temporary relief.  I think just keeping apprised of the current law, both case law and statutory law, in those areas would be most helpful.

Q.   Ms. Neese, you addressed this in your sworn affidavit, but could you please again tell the members of the Commission what you think the appropriate demeanor for a judge is?

A.   I think the demeanor for a judge should be courteous to everyone in the courtroom,  litigants and attorneys alike, should have patience  but at the same time should be able to deal firmly.  Family court situations can become very emotional.  People tend to get out of hand occasionally in the courtroom.  I've seen that just in the Title 4D cases that I'm involved in.  I think a judge, just in physical presence alone, appearance, neatness, the tone of  voice he or she uses, the courtesy to court personnel, I think all of that is a part of appropriate demeanor.

Q.   Is there a current family court judge, someone on the bench now, that you might like to model yourself after, somebody that you think maybe exemplifies what a family court judge should be?

A.   I've admired Judge Shaw.  Judge Shaw was on -- not Judge Shaw.  I'm sorry.  Judge Sawyer.  It’s not that I haven't admired Judge Shaw.  I was looking at you and thinking Judge Sawyer.  I've admired Judge Sawyer and his compassion for people.  I've also admired Judge Allen, Kellum Allen, in his demeanor and how he handles the courtroom.  There have been a few female judges.  I've had the honor of being before Judge Deadra Jefferson from the lower part of the state, Judge Jocelyn Cate from the lower part of the state.  Recently, I've been in front of a judge, who is retiring, several times and I really appreciate his style in the courtroom, Judge Turbeville.  I've really enjoyed being in his courtroom and I've watched his decision-making process and how he handles attorneys and litigants.

Q.   Ms. Neese, what would you like your legacy as a family court judge to be?

A.  Just as one follow-up to that last question, I didn't mean to leave out Alex Sanders.  I think my reply in my personal experience statement covered that.  He's not a trial judge, but certainly that's who I would like to model myself after.  I think my legacy as a family court judge, I would want people to think of me and synonymously think of fairness.  I think people have a gut reaction, if they're lucky, to what is fair and just.  And I'd also like to have a reputation as being ethical.  I think there are a lot of issues and problems arising in judicial settings now that cause people to question the ethics and maybe the propriety of how people -- judges and attorneys -- handle themselves.  And I would like people to just think they're given their day in court when they come in front of me and they get a fair shot.

Q.   What do you think your annual average is in terms of the number of cases you handle in front of the family court?

A.   My annual average?  I tell people I'm not a normal attorney, if there is such a thing.  When I go to court, I don't go to court normally on just one hearing; I have the docket for the entire day.  On contempt days, I have heard as many as one -- not heard, but I've been present for as many as 100 cases.  There was a day when Judge Sawyer was on the bench and we actually covered 100 cases.  Normally I would say 45 for in the  morning, 45, maybe up to 50, and maybe 25 contested cases on the docket for the afternoon.  Given Lexington and Edgefield, I would say probably 200 to 250 a month, so a couple thousand a year.

Q.   How many of these result in trials before the family court?

A.   Well, a contempt hearing, all the contempt hearings usually go in front of the judge.  I'm not one to negotiate.  I like people to appear in front of a man or a woman with a black robe on.  I don't usually negotiate contempt  hearings, unless it's a matter for a continuance or a pending disability status.  The contested cases that are heard on our afternoon docket, probably half of them end up in consent orders.  They come to court prepared for a hearing that day, but we usually work out probably about half of them.

Q.   Ms. Neese, I just have a couple housekeeping issues for you.  Have you sought or received a pledge of any legislator prior to this date?

A.   No, I have not.

Q.   Have you sought or have you been offered a conditional pledge of support of any legislator  pending the outcome of your screening?

A.   No, I have not.

Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?

A.   No, I have not.  I have had people ask me when they can do so.  And to the best of my ability, I've tried to impress upon them that no support can be sought, no pledge can be attempted at this point, that there's a more appropriate point down the road if we get to that point.

Q.   Have you contacted any members of this Commission?

A.   No, I have not.

Q.   Do you understand the 48-hour rule?

A.   Yes, I do.

Q.  And would you mind just in your own words telling me what your understanding of that rule is.

A.   It's my understanding that at some point the nominees will be released to the General Assembly; and then there's a minimum, I think it says at least 48 hours, before there's a formal release of that notice.  I believe the dates for this may be January 11th and then there's a set date when you can actually win nominees or people who are reported out can actually start asking for pledges and support.

MR. DENNIS:  I would note, Mr. Chairman, that the Midland Citizens Committee reported that Ms. Neese was very qualified and highly regarded.  And, Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.

CHAIRMAN DELLENEY:  Without objection it will be done at this point in the transcript.

MR. DENNIS:  I will note just for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  And, Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:  Does any member of the Commission have any questions for Ms. Neese?  There being no further questions -- and you apparently do understand the 48-hour rule -- and we would thank you for appearing before us today.  Thank you for being willing to participate in the process.

MS. NEESE:  Thank you very much.

CHAIRMAN DELLENEY:  I hope you have a safe trip back home.

MS. NEESE:  Thank you very much.

(Deborah Neese exits the room at 3:01 p.m.)

(Robert E. Newton enters the room at 3:24 p.m.)

CHAIRMAN DELLENEY:  We have before us this afternoon Mr. Robert E. Newton who seeks a position on the family court, Eleventh Circuit, Seat Number 2.  If you would, raise your right hand to be sworn.  Do you solemnly swear to tell the truth, the whole truth and nothing but the truth, so help you God?

MR. NEWTON:  I do.

CHAIRMAN DELLENEY:  Have you had an opportunity to review your Personal Data Questionnaire?

MR. NEWTON:  I have.

CHAIRMAN DELLENEY:  Does anything need to be changed?

MR. NEWTON:  Nothing needs to be changed, Mr. Chairman.  I did send two addendums in the form of a letter to Mr. Lenski which I believe have been incorporated, so with those incorporations.

CHAIRMAN DELLENEY:  The staff advises me they're in the record.

MR. NEWTON:  Okay.

CHAIRMAN DELLENEY:  With those changes made, do you object to our making that summary a part of the record of your sworn testimony?

MR. NEWTON:  No, sir; I do not.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Judge of the Family Court for the Eleventh Judicial Circuit, Seat 2

NAME:


Mr. Robert E. Newton


BUSINESS ADDRESS:
218 East Main Street 






Lexington, SC 29072


TELEPHONE NUMBER:
(office):  (803) 356-2932

2.
Date of Birth:
1964


Place of Birth:
Wurzburg, Germany

3.
Are you a citizen of South Carolina?  YES.


Have you been a resident of this state for at least the immediate past five years?
  YES.

5.
Family Status:  Married on June 6, 1986 to Caroline Steppe Newton.  Never divorced. One child.

6.
Have you served in the military?  N/A.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


a)
University of South Carolina School of Law



August, 1986 – December, 1988



Juris Doctor


b)
University of South Carolina



August, 1982 – May, 1986



B.S. in Business Administration / Finance cum laude


8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – May, 1989.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


As an undergraduate I was a member of Phi Beta Kappa and Beta Gamma Sigma (a national business school honor society).  I was employed during my entire undergraduate schooling as a loss prevention officer for Macy’s.  I worked on average 20 – 30 hours per week to assist with my educational expenses.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
South Carolina Family Court Bench / Bar 


12/2/05;


(b)
Hot Tips from the Coolest Family Court Practitioners

9/23/05;


(c)
Electronic Court Filing Training – U.S. District Court

1/25/05;


(d)
How not to Commit Malpractice / Attorney’s Oath

12/8/04;


(e)
How to Manage Work





10/8/04;


(f)
Hot Tips from the Coolest Family Court Practitioners

9/24/04;


(g)
Overview of Title IV-D Child Support



8/17/04;


(h)
Torts








10/1/03;


(i)
HIPPA Lessons






7/1/03;


(j)
Representing Defendants on PCR




5/9/03;



(k)
Family Law







2/26/03;


(l)
Learning from Bad Examples – Ethics



12/11/02;


(m)
Auto Torts







12/6/02;


(n)
SCTLA Convention






8/1/02;


(o)
Ethics








12/12/01;


(p)
Auto Torts







11/30/01;


(q)
Graduate School for DUI Defense



10/19/01.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  N/A.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  N/A.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


a)
South Carolina Bar - May 17, 1989;


b)
United States District Court - September 5, 1989;


c)
Fourth Circuit Court of Appeals - December 29, 1989;


d)
Certified as a Family Court Mediator in S.C. (ADR ID #615) – October 6, 2000.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(A)
1988 until 1992 – Coleman, Sawyer, Breibart, & McCauley.


I began working as a law clerk during law school for this firm and joined as an associate after graduation.  I practiced with Billy Coleman, C. David Sawyer, Richard J. Breibart and John J. McCauley.  Our firm had offices in Saluda, SC and Lexington, SC.  This was a litigation intensive firm where my practice was devoted to approximately 75% domestic / family court matters (including all aspects of divorce, child custody, visitation, child support, alimony, equitable division) 20% civil litigation (including personal injury), and 5% criminal defense (including juvenile matters).

(B)
1992 until 2003 – Breibart & McCauley, P.A. (subsequently Breibart, McCauley & Newton, P.A.).


The previously referenced firmed dissolved it’s association when C. David Sawyer was elected to the Family Court in 1992.  I continued my association with Richard Breibart and John McCauley until our firm dissolved it’s association in December of 2003.  My practice remained essentially as described above divided between domestic / family court (approximately 75%), civil litigation (20%), and criminal defense (5%).

(C)
January 2004 through the present time – The Dooley Law Firm, P.A. 


My current firm is comprised of 4 other attorneys: Albert (“Bert”) J. Dooley, Jr., David Hipp, James O. Spence, and Sandra Dooley Parker.  Albert (“AJ”) J. Dooley, Sr. remains Of Counsel to the firm.  My practice has remained devoted to the areas as described above.


(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.



During my legal career my practice has had a primary emphasis on family court matters.  I have represented husbands, wives, mothers, fathers, grandparents, adoptive parents and children in the family court.  I have represented juveniles charged with crimes and defendants in abuse and neglect cases, both retained and court appointed.  I would respectfully submit that there is probably not a type of case that could arise in the family court that I have not had some experience with during my career.


I have handled divorces based on each of the statutory grounds and have tried cases involving all five (5) grounds for divorce in contested matters.  I have represented individuals in cases involving equitable division with marital estates ranging from a negative net worth (marital debts) to cases in which the marital estate exceeded one million dollars.  I have represented the unemployed and the indigent as well as the entrepreneur and the professional.  


I have litigated custody cases on behalf of the father and the mother.  I have tried custody cases, done the discovery necessary for trial (to include depositions, interrogatories, etc.), met with and cross examined guardian ad litems and child psychologists, and prepared witnesses for both direct and cross examination.  I have also tried cases involving visitation issues and all ancillary custody related issues.  I have handled these cases in the context of divorces and in post divorce changed circumstance actions.


I have represented clients in abuse and neglect cases as both court appointed counsel and retained counsel.  I have represented the alleged perpetrator and the other parent.  I have also been guardian ad litem in abuse and neglect cases.  I have represented foster parents in actions to intervene in abuse and neglect cases seeking termination of parental rights and, ultimately, adoption.


I have represented juvenile defendants on matters ranging from drug possession to criminal sexual conduct involving the solicitor’s office and the Department of Juvenile Justice.


I believe I have a well rounded background of first hand case experience for all matters that routinely arise in the family court.
15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating. BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
None;


(b)
state:
Probably averaged 5 times per month assuming the question means actual physical appearance and not an “appearance” through filings and notices of appearance.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

approximately
20%;


(b)
criminal:
approximately
5%;


(c)
domestic:
approximately
75%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

approximately 
2%;


(b)
non-jury:
approximately
98%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
The case of State v. Martin, 352 S.C. 32, 572 S.E. 2d 287 (2002) set forth below was a very significant case for me.  I represented Ms. Martin from the trial level to the Court of Appeals and, ultimately, to the Supreme Court on a Writ of Certiorari where we ultimately prevailed.  While the underlying facts of this case were tragic and extremely unfortunate, the issues it presented regarding the magistrate court’s handling of tickets and the judge’s signature were unique. This case presented me an opportunity to argue before the Supreme Court on issues relating to Due Process and proper judicial procedure.


(b)
I have within the past two years represented two different couples who were foster parents in actions to intervene as necessary parties in abuse and neglect cases.  My clients in both cases wanted to be involved in the judicial process involving their foster children and were seeking to initiate actions to terminate the parental rights of the children’s biological parents and for adoption.  We tried both of these cases and prevailed.  The foster parents are now the adoptive parents of children that were removed from abusive and/or neglectful situations.  The case was “significant” 
because of the personal satisfaction I received from helping these people help these children.


(c)
In 1997 I was co-counsel with Attorney Charles Williams in a wreck case involving a collision of two tractor / trailers in the center of the roadway in Orangeburg County. Our client, the driver of one of the tractor / trailers was significantly injured requiring many surgeries and an extended hospitalization. The case involved testimony of various experts, including experts in accident reconstruction and medical doctors.  This case provided me an opportunity to work on a complex personal injury matter and try the case before a jury with a seasoned trial attorney.  The offers prior to trial had been nominal and the matter settled on the third day of trial for $750,000.00 giving our client some much needed financial help.



(d)
Early in my career I represented a father in a bitter custody case.  The mother was represented by Attorney Harvey Golden.  Mr. Golden was an extremely experienced 
family law attorney with a statewide reputation.  This case is significant to me because of the many lessons I learned from litigating a case against such a tenacious litigator. The case lasted for approximately two years and involved very serious allegations. Ultimately my client was sued by the Department of Social Services in an abuse action during the private action.  The Department ultimately dismissed their action and the custody case settled with my client receiving primary custody of the children after the abuse allegations were recanted and the parties had undergone 
psychological evaluations.


(e)
I recently litigated the issue of jurisdiction of the family court in South Carolina to assume jurisdiction of a matter that was previously pending in Arkansas.  The case was significant in that it involved complex issues of our court’s authority pursuant to the Uniform Child Custody Jurisdiction Act to assume jurisdiction of a matter that was pending in Arkansas.  I was required to brief and argue the case before the trial court. Ultimately the court ruled in favor of my client and dismissed the matter. However, the Arkansas court then determined on various grounds, including inconvenient forum, to transfer jurisdiction. Thereafter, we were able to settle the case.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship  please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
Aviation Associates and Consultants, Inc. v. Jet Time, Inc.; Cobra Drilling Co. Inc.; and Cobra Drilling, Inc., as the successor corporation of the merger of the other named defendants, 303 S.C. 502, 402 S.E.2d 177(1991).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.  Note: as I am not seeking an appellate court seat, I have not attached briefs – see instructions to #20.


(a)
State v. Martin, 352 S.C. 32, 572 S.E.2d 287 (2002). 


(b)
State v. Martin, 341 S.C. 480, 534 S.E.2d 292 (Ct. App. 2000).

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
N/A.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  
No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?


Yes.  In 1992 I ran unsuccessfully for the South Carolina House of Representatives, House District 39 (Saluda and Lexington Counties).  I also ran unsuccessfully for the Lexington School District One School Board in 2002.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  None, other than my employment during my undergraduate education.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  None, other than my law practice.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No. Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
Lexington County Bar Association – currently serve as President for 2006;


(c)
American Trial Lawyers Association;


(d)
South Carolina Trial Lawyers Association – served on the Board of Governors as the 11th  Judicial Circuit Representative for 2000 – 2003.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Lexington School District One Citizens Putting Children First Committee.  I co chaired the speakers bureau regarding District Bond Referendum. 


(b)
Lexington Middle School Improvement Council.  I currently serve as chairman.


(c)
Lexington Elementary School Improvement Council.  I served as chairman for 2001-2002.


(d)
Town of Lexington Citizens Advisory Committee.


(e)
Lexington School District One Parent Advisory Committee.


(f)
Member of the American Motorcyclist Association.


(g)
Member of the Harley Owners Group.


(h)
Member of the BMW Motorcycle Owners Association

AMENDED 48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I sincerely believe that I have much to offer for this position.  My experience as a practicing attorney primarily in the family court arena has prepared me well.  I also believe my experience as a husband of over 20 years and as a father for 11 years will assist me in dealing with the unique area of family law.  I believe all these experiences give me a necessary perspective, temperament, and demeanor well suited for this position.


** I am aware of the requirements for a family court judge set forth in S.C. Code Ann. § 20-7-1370(A) (1976) and I am in compliance with all of those requirements.  Pursuant to S.C. Code Ann. § 20-7-1410 (1976), Seat 2 of the Eleventh Judicial Circuit is unique in that it requires that “at least one family court judge must be a resident of one of the counties which does not have the largest population in the circuit” (emphasis added).  I am currently a resident of Lexington County.  Obviously, I am also not a family court judge at this time.  However, I own a home in Saluda County and have for approximately 16 years. I was a resident of Saluda County from 1986 until 1995 living exclusively in our home in Saluda.  Since 1995, we have utilized the Saluda home as our second home.  I practiced law in Saluda with the firm of Coleman, Sawyer, Breibart, and McCauley from 1989 until 1992. I have long standing ties to Saluda County, including remaining a taxpayer currently.  However, as of the filing of my application, my legal residence is not Saluda County and I do not intend to attempt to create the appearance of such merely for my application.  If I am fortunate enough to be one of those candidates nominated by this Commission which would make me eligible to be elected as a family court judge, it would be my intention to comply with the statute by declaring my residence as my Saluda County home.  It would be my intention to become a qualified elector of Saluda County consistent with the statutory requirements prior to the election. I wanted to set these facts forth for the Commission out of an abundance of caution, to avoid even the appearance of impropriety, and to be as candid as possible in this process.


AMENDED:


It is my understanding that there was an anonymous complaint made regarding my candidacy which raised allegations that I am not being candid regarding the issue of residency.  I fully explained my intention regarding my residency in our meeting.  As you know, I first called the issue of my residence to the attention of the Commission in great detail when I filed my initial package of materials related to my candidacy.  There has not been nor is there any attempt to be anything but candid regarding this matter.  In fact, to be sure the record is absolutely complete I would request that you allow this letter to serve as a supplement to my materials submitted thus far.  While this may not be strictly necessary for the process, it is necessary for me personally to be certain that my integrity remains unquestioned.  


As has been explained previously, I have long standing ties to Saluda County. My wife and I lived there exclusively the first nine years of our marriage.  I practiced law in Saluda for many years and was involved in local politics.  We have owned a home there since 1989.  This is not merely a house I am renting for purposes of creating the “appearance” of residence.  We own this property and have for 17 years.  We will own this home after this judicial position is filled regardless of the outcome.  It has always been our intent to return to our Saluda County home on Lake Murray as our only residence.  My child’s care and education and changes in my career path made living primarily in Lexington more convenient and the better choice for my family temporarily, but our intent has always been to return upon our daughter’s graduation regardless of any attempt to be a family court judge.  In the meantime, we have maintained both residences.  They are both fully furnished, complete homes.


Since our meeting I have changed my mailing address to my Saluda County home at 312 Watkins Point Rd., Batesburg, SC 29006.  My home phone number is XXXXXXXXX (the same number we have had at this residence for 20 years). I have transferred my driver’s license to that address.  I am now a registered elector in Saluda County (#XXXXX).  As you recall, I had not applied to change my voter registration at the time of our meeting because I wanted to vote in the November elections.  We intend to designate the Saluda home as our primary residence for tax purposes, as well.  While I believe all legal indicia of residence are now satisfied, I feel it is important to outline my intent in greater detail on the record to avoid any question.


To put this matter in a better perspective I should point out that I have lived and / or practiced in the Eleventh Judicial Circuit for my entire professional life.  My home in Lexington County and my home in Saluda County are approximately 22 miles apart (about a 25 -30 minute drive).  As I told you in our meeting, if I am successful in my pursuit of this seat I still intend to maintain both homes.  My wife works full time from our home in Lexington in a “flex” work arrangement with her employer and she will continue to do so.  Our intent would also be that our daughter will continue to attend school in Lexington County.


I fully expect that my time will be spent in both of my homes depending in great part on where I will be holding court if I am successful.  This is no different than what my family has done for the past eleven years – maintained two homes.  The only difference is that Saluda will be our primary residence again.  I am fortunate enough to have both locations that I can utilize depending on my assignments.  However, my legal residence will be Saluda County.  


Therefore, as you can see, there is no question that I will have done what is necessary to comply with the statute as of the date of the election.  I am a qualified elector of Saluda County. I would submit that based on my longstanding ties to Saluda County this is more than a mere “technical” compliance. In spite of this compliance with the statutory requirement, I wanted to go further and fully explain my intentions to put to rest any questions regarding my integrity or the allegation that I am being surreptitious.  Even though this issue was raised anonymously, in this context I felt it extremely important to relate this information because I feel it is important for there to be no questions regarding a judge’s integrity.  What I have described in this letter is the same thing I have explained to anyone that has asked me about this issue, including you.  I suspect that the party complaining did not realize that I have told everyone the same thing and thought they were divulging something “new” and unknown by others. 


I sincerely believe I am well qualified for this position and would be a judge that will make the people of South Carolina and the Eleventh Judicial Circuit proud.  I realize my explanation may call more attention to this issue than it deserved, but since my honesty and integrity were questioned I felt it was important.

49.
References:


(a)
Dr. Carl A. White



Internal Medicine Associates



134 Medical Lane East



West Columbia, SC 29169



w (803) 796-7270


(b)
George S. Nicholson, Jr.



P.O. Box 489



Lexington, SC 29071



(803) 359-2512


(c)
J. Mark Taylor



P.O. Box 5709



West Columbia, SC 29171



(803) 796-9160


(d)
John J. McCauley



P.O. Box 489



Lexington, SC 29071



(803) 359-2512


(e)
Margaret R. Harvey




Wachovia Bank



165 Columbiana Dr.



Columbia, SC 29212



(803) 253-6772

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Robert E. Newton

Date: 10/3/06

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria, which have included a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of any previous screenings that apply and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy.  And there are no witnesses present here to testify.  Do you have a brief opening statement you would like to make?

MR. NEWTON:  If I may.  I would just like to start by thanking everyone for the opportunity to be here.  I would like, as a trial lawyer, to thank this Commission for the work that it does in maintaining the quality of the judiciary.  I would like to thank Ms. Shuler and Mr. Lenski and the entire staff for their courtesy and assistance in this process.

CHAIRMAN DELLENEY:  If you would at this time answer any questions that Mr. Lenski might have for you.

MR. NEWTON:  Yes, sir.

MR. LENSKI:  Mr. Chairman and members of the Commission, I have some procedural matters that have to be taken care of.  Mr. Newton provided a sworn statement with detailed answers to over thirty questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebook.  I have no concerns with the statement.  And with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that this statement be entered into the public record at this time.  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.

Sworn Statement to be included in Transcript of Public Hearing
Family Court Judge

(New Candidate)

Full Name
Robert E. Newton

Address:
109 Carola Lane



Lexington, SC 29072

Work Telephone:
(803) 356-2932

1.
Why do you want to serve as a Family Court Judge?

I believe I have much to offer for this position and am a strong believer in a citizen’s responsibility to offer what talents or skills he or she may have in the way of public service if they are able.  I am at a point in my career, financially, and personally that I am fortunate enough to be able to pursue this goal.  I have 17 years of experience as an attorney in a practice primarily devoted to family court.  I have been married for 20 years and have been a parent for 11 years.  I believe these life experiences will allow me to bring many positive attributes to this position.  As a result, I wish to humbly offer myself as a candidate.

2.
Do you plan to serve your full term if elected?


Yes

3.
Do you have any plans to return to private practice one day?


No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  


Yes.  Subject to the clarification set forth in the Personal Data Questionnaire filed contemporaneously herewith which I have cut and pasted here:


I am aware of the requirements for a family court judge set forth in S.C. Code Ann. § 20-7-1370(A) (1976) and I am in compliance with all of those requirements.  Pursuant to S.C. Code Ann. § 20-7-1410 (1976), Seat 2 of the Eleventh Judicial Circuit is unique in that it requires that “at least one family court judge must be a resident of one of the counties which does not have the largest population in the circuit” (emphasis added).  I am currently a resident of Lexington County.  Obviously, I am also not a family court judge at this time.  However, I own a home in Saluda County and have for approximately 16 years. I was a resident of Saluda County from 1986 until 1995 living exclusively in our home in Saluda.  Since 1995, we have utilized the Saluda home as our second home.  I practiced law in Saluda with the firm of Coleman, Sawyer, Breibart, and McCauley from 1989 until 1992. I have long standing ties to Saluda County, including remaining a taxpayer currently.  However, as of the filing of my application, my legal residence is not Saluda County and I do not intend to attempt to create the appearance of such merely for my application.  If I am fortunate enough to be nominated by this Commission which would make me eligible to be elected as a family court judge, it would be my intention to comply with the statute by declaring my residence as my Saluda County home.  It would be my intention to become a qualified elector of Saluda County consistent with the statutory requirements prior to the election. I wanted to set these facts forth for the Commission out of an abundance of caution, to avoid even the appearance of impropriety, and to be as candid as possible in this process.  

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


My general belief is that a judge shall not engage in ex parte communications. This is consistent with his / her obligation to uphold the integrity and independence of the judiciary and to comply with the mandates of the Code of Judicial Conduct.  I will discourage and not allow ex parte communications except as are expressly allowed pursuant to Rule 3B(7), CJC, Rule 501, SCACR.  For example, in the family court an emergency situation may allow for an ex parte application for temporary relief pursuant to Rule 21, SCRFC.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I would strive to deal with the issue of recusal at all times in a manner that was conistent with the requirements of Rule 3E, CJC, Rule 501 SCACR.  I would evaluate each situation carefully and attempt to rule accordingly while being ever mindful of the need to maintain the integrity of the judicial process and to avoid situations where my impartiality might be reasonably questioned.  


As to former partners, if the matter were one that was being handled by my firm while we were associated; I would have to recuse myself.  Fortunately, in my current practice no other attorney practices in family court with any regularity except on Court appointed DSS matters so I do not anticipate this situation arising often, if at all.  If the matter were one that began after my departure and I had no other basis or need for recusal under the rules, I believe the rule would allow me to hear such matters.


As to the lawyer-legislator issue, I do not believe the mere status of a lawyer as a legislator requires recusal unless I had a close or personal relationship with the legislator such that my impartiality could be reasonably questioned.  In such a case I would have to step aside.   

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would hope to never be in a situation as a judge where I had disclosed something that had the appearance of bias.  I would strive to avoid even the appearance of bias at all times.  If, however, I did make such a disclosure and believed that my disclosure would mean my impartiality could be reasonably questioned I would grant the motion to maintain the integrity of the process.  However, I would then attempt to transfer the matter as soon as practicable to another judge.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


I would be ever mindful of Canon 2 that requires a judge to avoid even “the appearance of impropriety”.  If I felt there was the appearance of impropriety and that the interest that could be affected by the proceeding was more than de minimis then I would recuse myself.  I would try to see that the matter was transferred as soon as practicable to another judge.  Even if I felt the interest were  de minimis, I believe I would still have an obligation to disclose the interest on the record to the parties and their lawyers.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


I would comply with the requirements of Rule 4D(5), CJC, Rule 501, SCACR and set that as my “standard”.  I would discourage and avoid taking any gifts that would raise questions about my impartiality or may lead to a need for disqualification. 

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


I would evaluate the conduct to determine what appropriate action should be taken. If I concluded the conduct of the judge or lawyer raised a substantial question as to the judge’s fitness for office or the lawyer’s honesty, trustworthiness, or fitness to practice I would inform the appropriate authorities.   Rule 3D(1)&(2), CJC, Rule 501, SCACR. 

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?


I currently serve as Chairman of the Lexington Middle School Improvement Council and I serve on the Town of Lexington’s Citizen Advisory Council.  If I am elected I intend to withdraw from both positions.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?


No

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?


Seventeen years of practice in the family court has prepared me well for the issue of Order preparation as I have spent much of my career drafting proposed Orders for the courts.  How specific Orders would be handled will depend on the complexity of the matter.  I expect I will have “standard” orders prepared as a form to be appropriately modified for routine rulings and will draw from the data base I have already created in my practice.  On contested matters, I would anticipate having the “prevailing” party, if there is clearly one, prepare a proposed order for my review consistent with my general instructions (copied, of course, to all counsel).  In some instances I may have both attorneys prepare proposed orders to draw from and may require they submit them on disc or via e-mail so that my staff or I could make appropriate changes.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?


Again, my years in private practice meeting deadlines imposed by the law and the courts have prepared me well for this issue.  I would anticipate establishing a “tickler” system maintained by myself and my staff similar to what I use now in my practice to meet such things as filing deadlines, proposed Order deadlines, and statutes of limitations.  My plan would be to maintain this electronically and in hard copy just as I do now.

15.
If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case?


I would require compliance with the South Carolina Guardian Ad Litem Reform Act and use the provisions therein to assure the quality of the services they provide to aid the court.  I would only appoint those qualified pursuant to the statute and require the filing of the affidavit regarding qualifications and the disclosures required by S.C. Code Ann. § 20-7-1555 (1976, as amended).  I would utilize the fee setting authority of the statute as a tool to monitor activity as it would require accountability and a motion to seek to exceed the cap.  In complex matters I may require periodic reports and schedule pre-trial conferences to monitor all the professionals appointed by the court.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I do not believe “judicial activism” is appropriate.  Pursuant to the basic tenant of separation of powers, the judiciary is not a policy making body and should not assume that role.  However, the question asks not only about “setting” policy but also about “promoting” public policy.  Therefore, I should note that I believe the Courts have an obligation to promote the established public policy of the State of South Carolina.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I would make myself available to participate in such activities as the rules allow to promote these goals just as I have been active as an attorney serving as an officer of the Lexington County Bar Association and on the Board of Governors of the South Carolina Trial Lawyers Association.

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?


Having practiced for 17 years in a litigation intensive small firm setting, my wife, daughter, family, and friends are used to the rigors of my professional life.  I realize that being a judge would add significantly to those stressors.  However, I feel the work in “addressing” this has already substantially been done since I am fortunate enough to have a strong, supportive family.  I have been married for 20 years to my high school girlfriend.  We dated in high school and undergraduate school.  We were married immediately before law school.  My wife has supported me through the stresses of law school and the building of my career and is 100% committed to supporting me as I pursue a goal she knows I have had for many, many years.  My entire family supports this decision as do the members of my firm.  I have an excellent support network and am very fortunate in this regard.

19.
Would you give any special considerations to a pro se litigant in family 
court?

No.  I would certainly treat them with civility, fairness, and respect as I would all who may appear in my court.  However, it would not be proper for me to give them any “special” consideration not given to all parties.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


Yes.  Provided the interest was so insignificant that it could not raise any reasonable question as to my impartiality.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?


During my entire legal career, my case load has averaged 70-75% of my active cases being matters in the family court.  I would respectfully submit that I have had some experience in just about every matter that arises in family court during my career.  My good faith estimate as to a percentage breakdown is that 60% of my legal experience involved divorce and equitable division.  In many of those cases the issues of child custody, visitation, a support were also involved.  My best estimate is as follows:

p. Divorce and equitable distribution: 60%

q. Child custody: 15%

r. Adoption:
1%

s. Abuse and neglect:  3%

t. Juvenile cases:  1%

25.
What do you feel is the appropriate demeanor for a judge?

A judge should always be aware that when a litigant enters the court they are expecting and entitled to receive justice. As they seek justice, a judge should give the parties his patience and attention.  He should treat the matters before him with respect and recognition of their importance to the litigants.  This is especially true in family court where the issues are very often emotional and sensitive.  The parties, witnesses, and attorneys should be treated with courtesy, civility, fairness and respect accorded equally to all parties.

26.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


24/7

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


I do not believe anger has any place on the bench.  As a lawyer, husband, and father I learned long ago that decisions made in anger are seldom good decisions and certainly would not be consistent with a judges obligation to conduct careful deliberations of the matters before him or her.

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?


None, other than postage for correspondence with the Commission.

29.
Have you sought or received the pledge of any legislator prior to this 
date?


No

30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


No

32.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?


N/A

33.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Robert E. Newton

Sworn to before me this 4th day of October, 2006.

Notary Public for South Carolina

My commission expires: April 23, 2011

MR. LENSKI:  Thank you, Mr. Chairman.  One final procedural matter, I note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire which was introduced earlier into the record, Mr. Newton meets the statutory requirements of this position regarding, age, residence and years of practice.

EXAMINATION BY MR. LENSKI:

Q.   Good afternoon, Mr. Newton

A.   Good afternoon.

Q.   Sir, what seat in the Eleventh Circuit family court bench are you running for?

A.   Seat 2.

Q.   And why do you want to serve as a family court judge, Mr. Newton?

A.   I think the short answer -- and I'll try and keep it brief -- is that I think I can do a good job.  I have 17 years of experience in the family court.  My interest in this started when Judge Sawyer, the person that currently holds this seat, was in my firm and he began the process of his application, and that piqued my interest in serving as a family court judge.  And now with 17 years of service, knowing how important these cases are and the emotions that are involved, I think that you either can do this kind of work or you can't, and I've evidenced that for 17 years I can do this type of work.  I can deal with these issues.  And I can help people.  And I think the natural progression would be to go down to the judiciary -- that's my hope -- and to bring the skills and talents that I've developed in 17 years of being a litigator in that court to the bench.

Q.   Thank you, sir.  Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far will help you be an effective family court judge?

A.   Yes, sir.  I touched on that briefly in my last answer.  And I've had a lot of lawyers when they find out what I do for a living, that most of my practice is family court, some lawyers will cringe and say, oh, I don't know how you can do that work.  And what that has taught me, as I said, you either can do it or you can't do it.  And I would respectfully say that I've demonstrated an ability to do it.  I've built a successful practice at it.  I know that, having sat at that table with the litigants for as many years as I have, having lived with them on their cases, until you've actually had to hold somebody's hand when they walk out of that courtroom and they're crying over the result or you listen to a tearful mother for hours in your office, you really don't understand the significance of the case to them.  And I think that my experience in the family court will assist me in that regard and always remembering how important each of these cases are to every one of these people that appear in the court.

Q.   Mr. Newton, based on your legal experience and practice thus far, are there any areas that you feel you would need to additionally prepare for?  And how would you go about making that additional preparation?

A.   I've thought about this response a couple of times as I've prepared for today.  And I would respectfully say that I really don't think there are any other areas.  And I say that with two caveats.  Caveat one is I think all lawyers and all members of the judiciary obviously have an obligation to continue to educate themselves, and I would obviously try and do that.  The second caveat is that I know that being a family court -- or any type of judge -- one of the traits of a good judge is humility.  And I don't want it to sound arrogant when I say that I don't think there are areas that I would need to bone up on.  The reality of it is, I would be hard pressed to find an area of family court law that I haven't been involved in my career.  And for that reason, I think I would be prepared to hit the ground running, which is important right now, particularly in the family court system, is to keep the process moving.  And I think I would be well prepared to do so.

Q.   Thank you, sir.  Although you address this in your sworn affidavit, could you please tell the members of the Commission what you believe is the appropriate demeanor for a judge.

A.   Yes, sir.  I think my response in the sworn affidavit, I used the word professionalism.  And by professionalism, I mean all that that entails.  As I say, I think the most important key to a good judge is to realize that no case is trivial.  And that's particularly true in the family court where you might be hearing a case where there's a fuss over a sofa or a painting in a house or something like that.  And if the litigants are spending the time, effort, money and a lot of times bearing their emotional baggage to be in that courtroom, we have an obligation as judges to realize that it's not trivial to them.  And I think as a result, we owe them, and we owe everybody that steps into a courtroom, patience.  We owe them a duty to give them the attention that their case is due and to treat them with civility, with courtesy and respect.  And if you do those things -- it's my belief -- and that's pretty much like it is in life -- if you do those things, then those people will feel they were treated fairly.  And that's the key to this system working well.

Q.   Is there a family court judge currently on the bench that you would like to model yourself after or who you believe particularly exemplifies the characteristics a family court judge should have?

A.   I would answer that kind of like I answer when people ask me what kind of lawyer I am.  I think I'm an amalgamation of all of the lawyers I've come in contact with over my 17 years.  I learn from good lawyers.  I've tried cases with good lawyers and I drew a little bit from each of those.  And that's the same thing I would try and do as a judge.  I would try and draw from the qualities of the judges I've come in contact with.  I would have to start by saying Judge Sawyer who currently holds this seat would certainly be a role model.  I've watched him over the scope of his career and he gets consistently good reviews from the bar when the surveys are done.  And I would submit that that's because he and I have a similar background.  We both used to try these cases.  And he never lost sight of what it was like for the litigants and the lawyers.  If I could offer two other names, one I have to see again on Friday.  He's not actually on the bench any longer.  It's Judge William Byers, used to be a family court judge.  But I cite Judge Byers because of the two things I've always respected about Judge Byers.  One was his compassion for the children particularly, and the other is his passion for what he believed in.  And he's not on the bench now.  He's with DJJ and brought those same traits to DJJ.  And then finally I would say -- again, he's not a family court judge, but I would have to say that Judge Matthew Perry, the federal bench, if you had to conjure up an image of the consummate jurist, to me, he is it.  The presence, the voice, the civility, everything.  He kind of sums it up.  And that's what we should shoot for.

Q.   Thank you.  If you are elected to the family court, what would you like for your legacy to be as a family court judge?

A.   That I worked hard, that I was honest and that I treated people fairly.  And I will tell you, that's pretty much what I would hope my same legacy would be in life.

Q.   Mr. Newton, what would you estimate is your annual average number of cases that you have handled before the family court?

A.   That's difficult to put on an average annual basis, because you know, in family court you may handle the same case and go into court six or seven times during the course of a year in motions and otherwise.  I think in my response to one of the questions that I submitted to the Commission, I had said that I average, I think, about five times a month that I'm physically in a courtroom.  And that may be actually trying a case, it may be on a motion, it may be in other capacities, but I would estimate probably 60 times a year on average that I'm trying cases.  And I qualify that, because it may be, at times, the same case.  I don't mean to imply that I handle sixty different cases necessarily during the span of one year.  But that would be my best guess of an average.

Q.   And as far as also an average goes, how many of those cases resulted in a trial before the family court?

A.   In full-blown trials?  Very few of them.  And that's because you go through the motions.  And I guess by trial we mean actually taking testimony.  And I'm not including the temporary motions and things like that where we would go in, they would be contested hearings that we would have.  But I would say probably 5 percent of those cases ultimately end up getting tried.  And with mediation and things that we're doing now in the Eleventh Circuit that has helped reduce that as well.

Q.   Mr. Newton, you maintain homes in both Lexington County and Saluda County.  Can you please address with the Commission where you are currently residing and what your intentions are regarding where you will reside if you're elected to family court judge of the Eleventh Circuit?

A.   I can.  My legal residence now is 312 Watkins Point Road, Batesburg, South Carolina.  And that's in Saluda County.  That's the same home that my wife and I have had since we were married.  We purchased it in 1989.  We lived there exclusively for nine years.  I practiced law in Saluda and in Lexington a couple of days each week.  We would rotate off.  I was with a four-lawyer law firm that maintained offices in both locations.  When Judge Sawyer took the bench, we bought another home in Lexington County.  That was in conjunction with my wife's pregnancy.  We were getting closer to the grandparents that would help care for the child.  And my work, when we resolved that practice, gravitated towards Lexington.  My intent is to maintain both homes.  It's like we've always done.  I think if you ask my wife and my daughter where they would rather be, on a day-to-day basis they would tell you that it is in Saluda.  That home is on the lake in Saluda County.  It's on Lake Murray.  But it's a lot further from my current workplace.  If I'm successful in this endeavor, my workplace is going to change to Saluda County.  That will make it a lot easier for me.  But at this point, I think in my addendum I had submitted to the Commission I have now changed my legal residence for purposes of voting and driver's license and all of those other things incident to the indicia of residence to Saluda County.

Q.   Thank you, Mr. Newton.  I just have some very brief housekeeping matters.

A.   Yes, sir.

Q.   Have you sought or received the pledge of any legislator prior to this date?

A.   I have not.

Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.   No, sir.

Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?

A.   No, sir.

Q.   Have you contacted any members of this Commission?

A.   I have not.

Q.   Do you understand the 48-hour rule?

A.   I do.

Q.   And can you explain in your own words what the 48-hour rule is?

A.   Yes, sir.  At some point following this proceeding, it's my understanding the Commission will issue a written report.  We will be told when that report has been issued.  There's a 48-hour moratorium during which I cannot seek nor can I ask others to seek any commitments or pledges on my behalf for this position.  And it's my understanding I'll be told when that expires and at that point we can begin the process of actually seeking the commitments.

MR. LENSKI:  Thank you very much, Mr. Newton.  I would note that the Midlands Advisory Committee on judicial qualifications reported Robert E. Newton to be a very highly qualified and very highly regarded candidate for the position of family court judge.  Mr. Chairman, without objection, I would ask that the Midlands Advisory Committee report be entered into the record at this point.

CHAIRMAN DELLENEY:  Without objection.

MR. LENSKI:  I would note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  And, Mr. Chairman, I have no further questions.  Thank you, sir.

CHAIRMAN DELLENEY:  Does any member of the  Commission have any questions for Mr. Newton?

PROF. FREEMAN:  Mr. Newton, in your November 30th letter it says that you intend to designate the Saluda home as a primary residence for tax purposes.

MR. NEWTON:  That's correct.

PROF. FREEMAN:  Has that been done?

MR. NEWTON:  It has not been done yet.

PROF. FREEMAN:  When will it be done?

MR. NEWTON:  Prior to the election.  I will certainly tend to that.  And one of the reasons is I'm trying to figure out how I have to handle my taxes at the end of this year as far as the payment, because, Professor, you understand the end result of that is my assessment will change on the Lexington home.  And I need to take care of those issues.

PROF. FREEMAN:  Mr. Chairman.

CHAIRMAN DELLENEY:  Senator Ritchie?

SENATOR RITCHIE:  What do you see as the strengths of the family court system?

MR. NEWTON:  The strengths?

SENATOR RITCHIE:  The strengths of it.

MR. NEWTON:  I think it helps people resolve some of the most difficult and emotional  issues they have to deal with.  And I think one of the biggest strengths we have right now is we have a good strong judiciary.  And I'm not trying to be gratuitous, because I know none of them are in here.  We have a good, strong judiciary and they work hard.  I think they struggle with difficult issues.  But we have a system in place right now.  And I know other states where they have jury trials and things like that.  I can't imagine a system where people would have to come in and try and air these issues in a public forum such as a jury trial.  I think this system is a good system, to put it in the hands of a learned judge where all of the evidence is presented and let him try and do the fair thing.  I think fairness, I guess, would be the best word.  It's not a perfect system.  But when you have an equitable apportion type state where a judge can consider a number of factors in making a division and the judge has that discretion after hearing the testimony, I like the fact that the judge can -- you know, as you read the appellate opinions, you know how often the appellate court will say we defer to the trial court who had the opportunity to view the witnesses.  That's, to me, critical in the family court, because a lot of times there are only two people that know really what went on in that bedroom or behind that closed door.  And it's critical for that judge to have that opportunity to weigh in on that.  And I think that deference that's given to the family court judge in our system is a huge plus.  Is that responsive?

SENATOR RITCHIE:  Thank you.

CHAIRMAN DELLENEY:  Mr. Smith?

REP. FLETCHER SMITH:  Have you seen, too, that our family court system is bogged down, clogged up with juvenile cases on the one end, rules to show cause from the clerk's office on another end and people who are coming in trying to get divorces and stuff can't get their hearings because all of these other things are clogging up the system?

MR. NEWTON:  Absolutely.  And particularly if you know our circuit, that's a huge issue in the Eleventh Circuit.  And that's what I alluded to earlier, that I think one of my strengths as a candidate is that I can hit the ground running.  And we can't afford in the Eleventh Judicial Circuit right now with our current roster situation to have any downtime.  You know, I know there had been some discussions possibly of having possibly an administrative judge to deal with those uncontested divorces to get you an opportunity for somebody to have a hearing.  I don't know that that's the right answer, but I do know that it's an issue that's out there and it is a very real issue.

REP. FLETCHER SMITH:  Just thinking on it, you don't have to --

MR. NEWTON:  Yes, sir.

REP. FLETCHER SMITH:  But having magistrate court judges to deal with some simple rule things like awarding child support based on the guidelines from DSS on child support, simple child support matters in order to unclog the family court system with some of these.

MR. NEWTON:  I would be in favor -- and I don't want to take off my candidate hat and put back on my litigator hat.  But as a litigator who has the clients calling and saying why can't I get in court, when can I get in court, I would be for anything that would help move that process along.  That being said, I don't want it to be sacrificed by the system that we have in place, what I alluded to earlier.  You have to know the law.  But the simple things -- when I say simple, if somebody needs to come in and get a one-year uncontested divorce and everything else was previously resolved a year ago and they need a 15-minute hearing to determine have you in fact been separated for one year and that needs to be corroborated, to me that is almost an administrative-type hearing.  Anything that requires some discretion or something beyond that, to me, I think there needs to be some education behind that.  And by that I mean specific education.

REP. FLETCHER SMITH:  Yes, sir, I understand.  Thank you.

MR. NEWTON:  Yes, sir.

CHAIRMAN DELLENEY:  Any other members of the Commission have any other questions?  Well, thank you, Mr. Newton.  And you have annunciated your understanding of the 48-hour rule and I would just ask you to remember that rule.

MR. NEWTON:  Yes, sir.

CHAIRMAN DELLENEY:  If at any time between now and the time the report becomes the official report the Commission so chose to reopen your public hearing, reconvene your public hearing and bring you back down here to ask you questions or clarify matters, we'll do that.  But with all that said, thank you for your willingness to participate and hope you have a safe trip back home.

MR. NEWTON:  And if I may, my wife was with me today.  I just wanted to introduce my wife Caroline.  She showed me the support of coming.  Thank you so much.

(Robert E. Newton exited the room at 3:43 p.m.)

CHAIRMAN DELLENEY:  Next we need Mr. Crosby, Joe M. Crosby.

(Joe M. Crosby enters the room at 3:44 p.m.)

CHAIRMAN DELLENEY:  Mr. Crosby?

MR. CROSBY:  Good afternoon.

CHAIRMAN DELLENEY:  We have before us this afternoon Mr. Joe M. Crosby who seeks a position on the family court, Fifteenth Circuit, seat number 1.  If you would raise your right hand to be sworn.  Do you solemnly swear to tell the truth, the whole truth, nothing but the truth, so help you God?

MR. CROSBY:  I do.

CHAIRMAN DELLENEY:  Thank you, sir.  Have you had an opportunity to review your Personal Data Questionnaire?

MR. CROSBY:  I have.

CHAIRMAN DELLENEY:  Is it correct?

MR. CROSBY:  It is.

CHAIRMAN DELLENEY:  Do you object to our making that summary a part of the record of your sworn testimony?

MR. CROSBY:  I do not.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Family Court Fifteenth Judicial Circuit, Seat 1.


NAME:


Mr. Joe M. Crosby

BUSINESS ADDRESS:
1001 Front Street






Georgetown South Carolina, 29440

TELEPHONE NUMBER:
(office): 843-546-1212
2.
Date of Birth: 1969


Place of Birth: Charleston, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status: Married on August 12, 1995 to Elise Townsend Freeman. Never divorced. Two children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure. 


The Citadel, 1987-91 BA.


University of South Carolina School of Law, 1991-1994, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state. 


I am admitted in South Carolina only.  I took and passed the Bar exam in 1994 on my first attempt.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

The Citadel; Cadre-1989, 1990, Senior Year Officer (Academic Officer) 1990-91, Sailing Team member 1987-1991, Captain 1990.  

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.

(a) South Carolina Bar Convention February, 2006 Children’s Law Committee;

(b) Tort/insurance Practices, 1/28/06;

(c) Horry County Bar Family Court Seminar 12/9/05;

(d) How to Prepare and Succeed at a Social Security Hearing 12/8/05;

(e) Attorney Electronic Filing, (U.S. District Court) 7/4/05;

(f) Lawyer’s Oath Seminar, 11/19/04;

(g) Handling Social Security Disability, 2/26/04;

(h) Horry County Family Court Seminar, 12/9/03;

(i) Litigation Technology Roadshow, 10/16/03;

(j) Real Estate Practice, 10/8/03;

(k) Court-Enforced Secrecy, 10/24/03;

(a) South Carolina Construction Law, 3/28/03;

(b) Horry County Family Court Seminar, 12/11/02;

(c) Worker’s Compensation Hearings in South Carolina, 12/18/02;

(d) Social Security Disability Practice, 7/27/01;

(e) Taking and Defending Effective Depositions, 10/3/01.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


Yes.  2006 South Carolina Bar Convention; Children’s Law Committee; Handling DSS Abuse and Neglect Cases- Guardian ad Litem Prespective.  I spoke on a panel regarding the roles, duties, and obligations of the various parties (Judicial, Guardian ad Litem, Parents, Department of Social Services) in an abuse and neglect case.  I spoke of the importance of qualified Guardians and the significance they have on the outcome of a case.  I also spoke regarding the role of the attorney for the Guardian and the effect the attorney has on the case.


I have also taught a one session class regarding law during “Merit Badge Week” for area Boy Scouts in 2005 and 2006.  

12.
List all published books and articles you have written and give citations and the dates of publication for each.

The materials I prepared for the South Carolina Bar Convention, January 26, 2006 were included as printed material.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice. 


South Carolina Bar, November, 1994; 


United States District Court for South Carolina, November 1995; 


Fourth Circuit Court of Appeals, June 1997; 


United States Supreme Court, October 1998.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

After graduation I worked as a law clerk for the Honorable David H. Maring, Sr., Circuit Court Judge, 15th Judicial Circuit from 1994-1995.   I was married in August of 1995 and moved to Charleston to join my wife who was employed in the 9th Circuit Solicitor’s Office.  I worked for the Anastopoulo Law Firm in Charleston for seven months in a personal injury practice after which I moved to Smith, Cox and Associates and worked there until November 1996 in a business-focused practice.  In November 1996 my wife and I returned to Georgetown, South Carolina.  I began work as an Associate for William Stuart Duncan in a plaintiff’s practice in which I was referred all Family Court cases.  I continued in this capacity until 2000 when we moved the practice and we became Duncan and Crosby, P.A.  In 2004 Robert Maring joined as a partner so we became Duncan, Crosby and Maring. LLC.  Since 1996 my family court practice has expanded.  It has changed in that the nature of the family court cases I take are more complex.  However, I have appeared literally hundreds of times in the Georgetown County Family Court.  Although I have been involved in federal litigation on issues ranging from the Fair Labor Standards Act to religious freedom, my main focus and practice has been family court since 1996.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:

(a) 
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.



Divorce and Equitable Division:  



Since 1996 I have handled numerous divorce and equitable division cases. I have obtained divorces for my clients on fault grounds as well as no fault divorces.  I have served individuals in New York, North Carolina, Ohio, Georgia, Texas and all over South Carolina.  Division cases have involved estates of just over one million dollars and estates worth very little.  I have used financial planners and accountants and simply presented the property division as agreed to by the parties.  I even had one case where I specifically told the judge I recommended against the agreement but that my client still wanted to waive her interest in her husband’s retirement account.



Child Custody:



Child custody is almost always an issue at the beginning of the case when emotions are high.  However, the Guardian ad Litem has had a very significant impact on custody cases.  I have been the Guardian ad Litem in contested cases and fully understand the significance of the GAL report.  In all custody cases I review the relevant factors with my client.  This helps the client consider the likelihood of being awarded custody and what is in the best interest of the child.



Adoption:  



I have only done four adoptions.  However, the statutory requirements are clear.  I have done two third-party adoptions one grandparent adoption and one step-parent adoption.  The step-parent adoption involved the United States Department of State since the child was born on a U.S. military base overseas.



Abuse and neglect:  



I have been involved in abuse and neglect cases for at least seven years.  As a result I am very familiar with the regulatory guidelines, differences between types of hearings, preferences, and the foster care system.   Have had case involving simple inadvertent neglect to long term sexual abuse to death of a child.  I understand the significance of treatment plans and the significance of completion of a treatment plan.



Juvenile justice:



I have very little experience in this area.  The last case I had involved a child bringing a knife to school.  I was able to negotiate a good result for my client that case.  I would want to observe some current juvenile cases prior to presiding over such charges.  I do, however, have experience in the prosecution and defense of criminal charges as both a magistrate’s court prosecutor and a magistrate’s court public defender.  

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.


I do not have a rating and have never sought a rating.  My firm has a rating of BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: 
about once a month.  This includes Social Security appeals and Social security heaings;


(b)
state:  
monthly.  Mostly Family Court.  

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil: 

50%;


(b)
criminal:  
When I prosecuted DUIs and Criminal Domestic violence for the Georgetown County’s solicitor’s office in magistrates’ court, I was in court every other week.  I gave up that contract about three years ago.  Since that time my criminal practice has been only occasional;


(c)
domestic:  
50%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

5%;


(b)
non-jury: 
95%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
Fredrick Herman v. The State of South Carolina;retained PCR.  I successfully pursued a post-conviction relief for a client which resulted in a greatly reduced sentence: twenty-five years to four. The Attorney General’s Office consented to resentencing. 


(b)
McEntire v. Mooregard  SEQ CHAPTER \h \r 1C/A # 98-CP-22-736; 353 S.C. 629, 578 S.E.2d 746 South Carolina Court of Appeals, March 17, 2003. We were awarded a new trial based on the Thirteenth Juror Doctrine and prevailed on appeal.  The case settled after the trial judge was affirmed by the South Carolina Court of Appeals.


(c)
Representing the volunteer Guardian ad litem program.  Because they involve children, many of my most significant matters are the hundreds of cases I have handled as attorney for the Georgetown Volunteer Guardian ad litem program.  These cases have involved litigating on behalf of abused and neglected children. 


(d)
Dept of Social Services v. Murray; I successfully argued at the trial level case seeking to dismiss a volunteer Guardian ad litem.  The order was appealed by the dismissed GAL. The appeal was ultimately dismissed as moot by the South Carolina Supreme Court in an unpublished decision.


(e)
Haley v. Nationsbank, N.A.,  SEQ CHAPTER \h \r 1 98-CP-22-780.   I represented a client seeking to claim part of the Nationsbank $10,000.00 reward for providing information leading to the arrest of church arsonists in the Manning area.  The case settled prior to trial.  I had to depose FBI agents, noticed the deposition of the CEO of Bank of America, and prepared the case for trial.  

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)
Herman v. South Carolina; South Carolina Circuit Court (PCR) Case resolved by consent.  April 13, 2000;

(b)
McEntire v. Mooregard, 353 S.C. 629, 578 S.E.2d 746 South Carolina Court of Appeals, March 17, 2003;

(c)
Barry Holmes v. Jo Anne B. Barnhart; SEQ CHAPTER \h \r 1   SEQ CHAPTER \h \r 103-2906-13BC U.S. District Court.  The District Court remanded the decision of the Commissioner. April 25, 2005;

(d)
Anthony Hyman v. Jo Ann B. Barnhart,  SEQ CHAPTER \h \r 105-03168-DCN U.S. District Court. The District Court remanded the decision of the Commissioner. February 21, 2003;

(e)
John Calhoun v. Jo Ann B. Barnhart,  SEQ CHAPTER \h \r 104 1682 HFF U.S. District Court. The District Court remanded the decision of the Commissioner. March 8, 2006.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
None.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a) n/a.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.  

I have been an elected member of the Georgetown County School Board since November 2000.  I served a four year term as a member and ran for the Chairman position in 2004. I have served in that capacity since November 2004.  I was late filing a quarterly report in early 2001.  The fine was $100.00 and was paid.  There have been no other late filings.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  N/a.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  

Aside from the potential conflict with my current law partners, I do not have such potential conflicts.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.


Yes, for DUI when I was 18 (1987).  I paid the fine which was more than $125.00.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

AMENDED 34.
Have you ever been sued, either personally or professionally?  No.


AMENDED: As a result of my background check I learned I was named, but never served, in 2004 by an individual I prosecuted in Magistrate’s Court. The action named every law enforcement entity and government body in Georgetown County. The case was dismissed and the dismissal was upheld by the United States Court of Appeals for the Fourth Circuit on September 1, 2004.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None to date.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.   


(a)
South Carolina Bar;


(b)
Georgetown County Bar;


(c)
Family Law Section, South Carolina Bar.

AMENDED 47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Georgetown County School Board, Chairman;


(b)
Winyah Indigo Society;


(c)
Prince George Episcopal Church.


AMENDED: I would like to clarify membership in the Winyah Indigo Society.  It does not restrict membership based on race.  Additionally, the society grants an annual scholarship to the top graduate of Georgetown High School each year.  Also, the meeting hall is rented on a regular basis for receptions, events and other celebrations by all members of our community.  I also will leave the Boy Scouts due to their positions on gender and religion.    
48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have not been through this process before, but I believe the judicial screening process will provide me an appropriate opportunity to describe some of the reasons that I believe I am an excellent candidate and well-matched for the seat I seek.  Those reasons include that I live and practice in the county seat, I am a family-court practitioner, I am on a cordial, familiar, first-name basis with our Clerk of Court and her staff in Family Court, and I believe my experience chairing our School Board meetings is invaluable training in leadership, maintaining a professional demeanor, and retaining some control over the boardroom, tempered with courtesy to the public and to those appearing before the board.

49.
References:


(a)
Louise Cooper 



1205 Pendleton Street Suite 477 



Columbia, South Carolina, 29201


Phone Number- (803) 734-1695

(b)
Ernest Jarrett


120 West Main Street 


Kingstree, South Carolina, 29556



Phone Number- (843) 355-2000


(c)
Mary Lee 


Bank of America 


1306 Highmarket Street 


Georgetown, South Carolina 29440


Phone Number- (843) 546-8000.

(d)

William Stuart Duncan, Esq.


1001 Front Street 


Georgetown, South Carolina, 29440,



Phone Number- (843) 546-1212.


(e)
Harold Mathisen


172 North Shelmore


Mt. Pleasant, South Carolina 29464,



Phone Number- (843) 577-5859.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: /s/ Joe M. Crosby

Date: 10/3/06

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused primarily on nine evaluative criteria, which have included a survey of the bench and bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, none apply, and a check for economic conflicts of interest.  We do not have any affidavits nor have we received any affidavits in opposition to your candidacy or your election.  There are no witnesses present here to testify.  Do you have a brief opening statement you would like to make?

MR. CROSBY:  Certainly.  Appreciate the opportunity to appear here before the Committee today.  I hope I'm able to answer your questions and concerns and I look forward to going through this process.  Thank you so much.

CHAIRMAN DELLENEY:  Thank you, Mr. Crosby.  At this time answer any questions our able counsel might have.

MR. CROSBY:  Certainly.

MS. COOMBS:  Mr. Chairman and members of the Commission, Joe Crosby provided a sworn statement of detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  With the Commission's approval, I would ask that those questions be waived in this public hearing today and would also ask that the statement be entered into the public record.

CHAIRMAN DELLENEY:  Without objection.

Amended Sworn Statement to be included in Transcript of Public Hearing
Family Court Judge

(New Candidate)

Full Name

Joe M. Crosby

Address:

222 Cannon Street




Georgetown, South Carolina, 29440

Work Telephone:
843-546-1212

1.
Why do you want to serve as a Family Court Judge?

I have dedicated the majority of my practice to this area.  It is, for me, an interesting area and truly significant.  Among other things, the Family Court has the ability to promote public policy in a way that can have a substantial impact on the parties involved.  I have reached a point in my practice where I feel I would enjoy serving the Court as a judge rather than a litigant.   

2.
Do you plan to serve your full term if elected?

Yes.

3.
Do you have any plans to return to private practice one day?

I do not have plans to return to private practice but I cannot say I never will.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice? 

Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Ex parte communications are not allowed as a rule.  However, Family Court does have exceptions.  Examples include emergency custody matters and restraining orders.  Those are the exception rather than the rule and are required to allow the Family Court to fulfill its obligations. Under Canon 3(B)(7), scheduling and administrative communications are given as examples so long as no party receives a tactical advantage.  

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


The rules of professional conduct provide guidance for former partners and associates.  Lawyer-legislators appearing would require my recusal if my judicial re-election was pending.  I would not recuse myself as a rule from lawyer-legislator cases because the parties and their case deserve to be heard.  The same potential conflict would arise regardless of which judge heard the case.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion? 


Although I might not agree with the reason, if it is reasonable I would grant the motion and recuse myself  required by Canon 3 (D)(1).

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


I would disclose the issue to the parties and hear related motions.   If my spouse or relative had more than a di minimus financial  or social interest I would recuse myself  sua sponte as required by Canon 3 (E)(1)(d).

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  


I would adhere to the standards set by Canon 4(D)(5).  Generally, I could accept gifts incident to a public testimonial, resource materials supplied by publishers on a complimentary basis for official use or invitations to attend law related functions or activities.  However, those sources must not frequently represent the same position in litigation.  The better practice is simply to not accept such gifts.  Gifts and normal social hospitality, such as birthdays, holidays, etc. would continue.  Since the judiciary must be above reproach, my immediate family would not be allowed to accept gifts beyond those received in the normal course of social hospitality.  

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge? 


I would report such actions to the appropriate authorities as required by Canon 3(D)(1) & (2).

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  


Yes.  I am currently the Chairman of the Georgetown County School Board.  I am an elected Republican office holder.  If elected I will resign my position.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  

No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?  


It has been my experience in family court that the prevailing party generally drafts the proposed order for review and amendment by the parties and, finally, by the Court.  This is a sound practice and one I would continue. 

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?


I would maintain hardcopy and automatic deadline information.  I currently use a calendaring program on which my staff post deadlines and reminders of those deadlines.  The hardcopies would consist of the trial roster and related notes.

15.
If elected, what specific actions or steps would you take to insure that guardian ad litems and other testifying professionals were adequately supervised by you during the pendency of a case?


In Georgetown volunteer guardian ad litems go through intensive training prior to being assigned cases.  These volunteers handle all abuse and neglect cases.  Private Guardians would be required to maintain proof of certification and training as well as ongoing certification.  Complaints could be brought before the Court and addressed.  The Court would also review expenses of the private guardian to make sure they are related to the case and reasonable.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


It is the role of the judiciary to apply laws.  It is not the court’s role to create laws.  Judges, by definition, promote public policy as set forth by the legislative branch.  Judges cannot set public policy.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I hope to speak at continuing education seminars as well as continue to speak locally to students.  I have spoken as a lawyer several times at “Career Days” for our county high schools and would certainly hope to continue such activities.  I also speak to the Boy Scouts as a lawyer and an elected official.  Again, I would hope to continue those activities.  

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?


All jobs strain personal relationships.  However, my wife and I have discussed this issue and the effect it will have on our relationship and our children, and she is in full support.

19.
Would you give any special considerations to a pro se litigant in family 
court?

No.  The pro se litigant is expected to follow the Rules of Civil Procedure, Family Court Rules, and follow Court decorum.  He or she is entitled to courteous treatment but still must follow the rules of court.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


Although the parties could consent to me hearing a case where I or a member of my family held a de minimis interest in a party involved under Canon 3(E)(1), I most likely would not hear such a case because of the emotions that are usually attached to contested family court cases.  Even if the parties agreed at the beginning of the case, I would not want to open the bench to charges of being “bought”. (Canon 1)

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?  


Yes; Boy Scouts of America, Winyah Indigo Society (a men’s social organization), Lifetime Member of the Association of Citadel Men.  (Now the Citadel Alumni Association).    

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?

Yes.

AMENDED 24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?


a.
Divorce and equitable distribution:  75%


b.
Child custody:  60%


Many cases involve both custody and equitable distribution

c.
Adoption:  5%

d.
Abuse and neglect:  30%


e.
Juvenile cases:  5%  I do, however, have experience in criminal law and procedures.  


AMENDED: I also need to clarify my response to question 24.  My percentages do not add to 100% because many domestic cases involve custody, equitable division, and divorce at once.  Some cases involve only divorce and equitable division.  In short, the overlap exist because of the different combinations of domestic work.
25.
What do you feel is the appropriate demeanor for a judge?

I would act in an efficient and businesslike manner as required by Canon (3)(B).  This is critical to the administration of the court system.  It not only speeds the disposition of cases, it also maintains a better atmosphere in the courtroom for the litigants.  The goal is to have all parties feel their position has bee heard and considered.  They may not have prevailed but they have had their day in court and been treated fairly.

26.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?


I would not act in a manner  which might cast reasonable doubt on my ability to act impartially or demean the office or interfere with the proper performance of judicial duties.  I do not believe, however, it is possible or desirable to become isolated from the community where I live.  I would comply with Canon 4.

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


No.  Canon 1(B)  requires that all proceedings be carried out in a patient, dignified, and courteous manner. This will assist me in completing hearing in a businesslike manner.  Anger may also give a perception of bias by the court.  While I would not show anger, I consider it essential to control the courtroom, particularly on Family Court because of the intense emotions that arise.    

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?


None.  However, I anticipate mailings although that will most likely be below $100.00  and some travel and lodging expenses.

29.
Have you sought or received the pledge of any legislator prior to this 
date?

No.

30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?

No.

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No.

32.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?

No.

33.
Have you contacted any members of the Judicial Merit Selection 
Commission?

No.

34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?

Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Joe M. Crosby

Sworn to before me this 3rd day of October, 2006.

Notary Public for South Carolina

My commission expires: September 21, 2010

MS. COOMBS:  Also included in the notebooks for your review is a copy of Mr. Crosby's personal experiences statement.  And I would also note for the record that based on the testimony contained in Mr. Crosby's PDQ, he meets the statutory requirements for this position regarding age, residence and years of practice. 

EXAMINATION BY MS. COOMBS:

Q.   Good afternoon, Mr. Crosby.

A.   Good afternoon.

Q.   Would you please provide your legal residence for the record.

A.   Certainly.  I live in the City of Georgetown, Georgetown County, South Carolina, 222 Camden Street.

Q.   Why do you want to serve as a family court judge?

A.   Well, obviously our local resident judge is retiring.  And the Georgetown County Bar is going to miss Judge Bonnoitt.  He's been a great judge.  But for myself, I have practiced in family court for basically my entire legal career.  It's an area which I focus on.  It's an area which I do a great deal of my practice.  And I've done a variety of areas, from adoption involving some overseas issues to grandparent adoptions to agreements where all we do is go into a court and put the agreement on the record.  I've divided large estates and very small estates.  It is an area which I find is very interesting.  I enjoy it.  Every chance I can, I like to speak to Scouts and those types of groups about what I do.  But that is an area which, again, I have a passion for.  And I believe I have something to offer for the family court and I would like the opportunity to make that offer.

Q.   Regarding your experience as it relates to your candidacy, can you explain to the Commission how you feel that your legal and professional experience thus far will help you be an effective family court judge?

A.   Certainly.  In addition to being an attorney, I also am chairman of the Georgetown County School Board, so I deal with individuals in that capacity as well.  But, legally, as I've just mentioned, I've done adoptions, adoptions that were simple and much more complex.  I've done agreements where we've divided an estate.  I've had to try a case where we didn't agree on the time of death.  But those are all issues which I expect that I would have to face as a judge and also handle in a way which is appropriate.  I know sometimes my clients aren't happy when they walk out of the courtroom, sometimes they are happy, and I understand that.  But I think that that goes to the demeanor.  And as far as being on the Georgetown County School Board, I think I exercise that demeanor and certainly in the practice and in the courtroom, be it a guardian ad litem in abuse and neglect cases, contested cases, all of those I think would lend to me being a competent judge.

Q.   Are there any areas that you feel you would need to additionally prepare for?  And if so, how would you go about that?

A.   Since I've been the attorney for the Georgetown County Abuse and Neglect Program or the Guardian Ad Litem Abuse and Neglect Program for the past eight years, I have been removed from the appointment list for DJJ appointments.  I have had one or two cases.  The last case I recall was a young lady brought a rather large knife to a school, but I was able to work through that with the judge.  But that is an area which I do need to work on.  I've started to work on that.  But that is an area which I would need to focus through additional study, observation and mentoring.

Q.   Would you please tell the members of the Commission what you feel is the appropriate demeanor for a judge.

A.   A judge is always in control of the courtroom.  That is part and parcel of operating an efficient judicial system.  And in family court, you have to be particularly careful because of the emotions that are involved.  If you're dividing a large estate or a small estate, it's very personal to these individuals.  If you're trying to say that this person can't see their child or can't have custody of their child, those are all near and dear, obviously, to these people, so you have to have control of the courtroom.  However, you should not be short, rude, ill-tempered to any litigants or frankly their attorneys.  It's a procedure.  It is a process that the judge needs to be in control of and I believe that I can be in control of.

Q.   Is there any family court or other judge that is currently on the bench that you would like to model yourself after, one that you feel particularly exemplifies the characteristics that a judge should have?

A.   Well, I've had the good fortune of appearing before a great deal of judges.  Obviously Judge Bonnoitt is the one I have appeared before the most.  Judge Chewning, Judge Abbott.  You know, certainly, I have seen traits I like or dislike on all of them.  But Judge Bonnoitt is always prompt, his rulings are always effective and his timing is always good, so I like Judge Bonnoitt.

Q.   What would you like for your legacy to be as a family court judge?

A.   I would like to have a legacy that I listen to the litigants, everybody had their fair day in court; but also when it came time to make a decision, the decision was made and it was made in a manner which was fair to all of the litigants.  Again, I understand that not everyone is going to be happy about a decision, but I believe that it is incumbent upon the judge to make those decisions fairly and efficiently.

Q.   Can you give us the average in terms of the number of cases that you handle before family court, the average on a yearly basis?

A.   Well, with the abuse and neglect, I'm probably in court two times a month for five to ten cases per month -- I mean per term.  So if you count those, it's going to be close to 100.  Now, my contested for my private practice, I probably had two to three cases per month on the roster either in Georgetown or Horry County.

Q.   And how many of those cases resulted in a trial before the court?

A.   Well, again, a very large majority of my abuse and neglect cases do go to trial.  It's not very often that a parent is going to voluntarily agree that they did or didn't do something with their child.  So that involves expert testimony.  It involves documentary procedures.  So those cases go to trial -- I probably have two or three of those trials per month.

Q.   And I know you've mentioned a good number of the types of cases that you've handled.  Are there any others that you haven't mentioned?  I know you mentioned abuse and neglect.

A.   That I have not handled?

Q.   That you have handled.  Anything else that we haven't talked about?

A.   Well, outside of family court, I handle all the areas of family court, divorce, child custody.  And that's one reason -- I think the question was why don't my numbers necessarily add up to 100 percent, what percentage of my domestic practice, why doesn't it equal 100?  Well, it's tough to say that -- when a client comes in, they may have a case that's going to start out as a divorce and a custody case and an equitable division case or you might have a client who comes in and it's a divorce case or you might have a client that comes in and says we agree on everything except the division.  So all of these numbers -- there's so much overlap in the domestic practice that I don't think it's really possible to say only this percentage of my practice is a divorce or only this percentage is custody, because they all overlap.

Q.   Mr. Crosby, we know that in your PDQ that in 1997 when you were 18 years old you were arrested for DUI.  Would you please explain the circumstances of that.

A.   Certainly.  I was in my freshman year at the Citadel and came home from Christmas break.  And me and two friends went and had too much to drink.  And I was arrested and charged.  And I did pay my fine; but probably the most personal lesson was when I had to go the next day and apologize to the parents of one of the fellows in my car.  So my parents certainly made sure that lesson was driven home very well.

Q.   That wasn't a court-imposed condition?

A.   It was higher.  My parents.  Certainly.

Q.   And you fulfilled all of the conditions of the --

A.   Yes, I did.

Q.   You also noted in your PDQ that you were late in filing a report with the State Ethics Commission and you subsequently made the filing and paid the fine.

A.   That's correct.  I was elected in 2000 and I was late shortly thereafter.  I missed the ten-day period.  I filed and they told me there was a 100 dollar fine, so I paid that.  And that was the end of it.

Q.   You state in your sworn statement that will be included in this transcript in response to the question do you belong to any organizations that discriminate based on race, religion or gender, that you belong to the Boy Scouts, the Citadel Alumni Association is what it's called now, and the Winyah Indigo Society.  And the Boy Scouts is restricted by gender.

A.   Gender.  And also religion.  You do have to have faith in a higher being to be -- that is part of being in the Boy Scouts.  So I take that, the Boy Scouts, very seriously.

Q.   And the Citadel Alumni Association, I would assume, has women in it.

A.   It does; yes, ma'am.  It didn't at the time, but it certainly does now and we're happy to have them.

Q.   But it doesn't discriminate in any other aspect?

A.   No, ma'am.

Q.   And could you explain the Winyah Indigo Society?

A.   Certainly.  It's a social -- a men's social club that's been in existence since the 1700s.  It is a group that offers a scholarship to the highest graduate of Georgetown County.  And it is certainly not a political entity, but it is a social organization.  And we meet four times a year and that's about the extent of it.  But, again, there is a social hall, which, of course, is rented out to everybody.

Q.   And it just -- it discriminates on gender?

A.   Correct, correct.  And I will say this past year I had the pleasure of awarding the Winyah Indigo Society scholarship to a fine young lady from Georgetown High School.

Q.   Okay.  Mr. Crosby, have you sought or received the pledge of any legislator prior to this date?

A.   No.

Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.   No.

Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?

A.   No.

Q.   Have you contacted any members of this Commission?

A.   No, I have not.

Q.   Do you understand the 48-hour rule?

A.   I do.

Q.   Could you please explain your understanding.

A.   That I am prohibited from seeking any type of commitment -- actual or conditional -- from any member of the legislator until 48 hours after the report is issued.

MS. COOMBS:  Mr. Chairman, I would note that the Pee Dee Citizens Committee reported -- and I will quote from their report -- "Joe M. Crosby is a well respected member of the Georgetown bar.  He has a strong background in family law and is very involved in the community.  His only weakness appears to be a lack of experience in juvenile criminal law, but he has an aggressive plan to study the process during current judge's terms of court and with the help of other practitioners.  We find this candidate fit to be well qualified for this position."  Mr. Chairman, I believe that report has been entered into the record.  And I would also note for the record that any concerns raised during the investigation regarding Mr. Crosby were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:  Thank you, ma'am.  Does any member of the Committee have a question for Mr. Crosby?  Mr. Smith?

REP. FLETCHER SMITH:  I'm not beating you up or anything.  On this Winyah Indigo Society --

MR. CROSBY:  Yes, sir.

REP. FLETCHER SMITH:  -- do you think there is a possibility that women can get into it at a future date?  If you were running for the U.S. Supreme Court, you know, they would wear you out up there.

MR. CROSBY:  Since I have never been in the position to even make a nomination for membership, I -- in all candor I don't believe that would really happen.

REP. FLETCHER SMITH:  And if you're a male, how do you get to be a member?

MR. CROSBY:  You're asked to join.  There is no application.

CHAIRMAN DELLENEY:  Senator?

SENATOR CLEARY:  And I want to thank you for offering your service to the State in this way.  But if in the deliberations of the Committee it were determined that that might be a problem, being in there, I noticed you were willing to, if you had to, step aside from the Boy Scouts; I'm not sure if that's an issue either.  Would that be something that you would feel comfortable with as far as in application to the Winyah Indigo Society?

MR. CROSBY:  Yes, I would feel comfortable.  I think it would be unfortunate, but certainly I would be more than willing to take that step.

CHAIRMAN DELLENEY:  Anybody else have any questions?  Okay.  With that, we thank you, Mr. Crosby, for being here with us today.  We thank you for your willingness to serve and participate in the process.  And you have told us you understand the 48-hour rule.  And I will tell you further that until the report does become the official report -- when the 48-hour period expires, it does become the official report -- at any time that we wanted to reconvene your public hearing, we could do so and bring you back and ask you more questions if we so chose.  That's not likely, but it is a possibility, and I just wanted to make you aware of that.

MR. CROSBY:  Sure.

CHAIRMAN DELLENEY:  But in any event, we thank you for being here with us today and hope you have a safe trip home.

MR. CROSBY:  Thank you so much.  I appreciate the opportunity to be here.

(Joe M. Crosby left the room at 4:01 p.m.)

(Anita R. Floyd enters the room at 4:03 p.m.)

CHAIRMAN DELLENEY:  All right.  We have with us this afternoon Ms. Anita R. Floyd who seeks a position on the Family Court, Fifteenth Circuit, Seat Number 1.  If you would, Ms. Floyd, raise your right hand to be sworn.  Do you solemnly swear to tell the truth, the whole truth and nothing but the truth so help you God?

MS. FLOYD:  I do.

CHAIRMAN DELLENEY:  Have you had an opportunity to review your Personal Data Questionnaire?

MS. FLOYD:  Yes, I have.

CHAIRMAN DELLENEY:  And is it correct?

MS. FLOYD:  Yes, sir.

CHAIRMAN DELLENEY:  Is there anything that needs to be changed?

MS. FLOYD:  No, sir.

CHAIRMAN DELLENEY:  Do you object to our making that summary a part of the record of your sworn testimony?

MS. FLOYD:  No, sir.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:

Judge of the Family Court for the Fifteenth Judicial Circuit, Seat 1


NAME:


Ms. Anita Floyd


BUSINESS ADDRESS:  
1115 Third Avenue






Conway, South Carolina  29526


TELEPHONE NUMBER:
(office):  843-248-3206

2.
Date of Birth:  

1960


Place of Birth: 

Conway, South Carolina

3.
Are you a citizen of South Carolina? Yes


Have you been a resident of this state for at least the immediate past five years?  Yes

5.
Family Status:  Never married. No children.

6.
Have you served in the military?  Not applicable.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Clemson University - August, 1978 - May, 1979;


University of South Carolina - August, 1979 - May, 1981;


Degree:  Bachelor of Arts in English;


University of South Carolina School of Law - August, 1982-May, 1985;


Degree:  Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to practice law in the State of South Carolina in November, 1985.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  None

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
12/11/02:
Procedural and Substantive Law:  Family Court Seminar in Horry County;


(b)
05/02:
Recent Amendments to the Federal Rules of Civil Procedure and Local Rules Revisions;


(c)
5/15/03:
Deposition Boot Camp;


(d)
10/30/03:
Bad Faith Litigation in South Carolina;


(e)
01/28/04:
South Carolina Estate Planning and Drafting Fundamentals;


(f)
03/24/04:
SC Probate:  Beyond the Basics;


(g)
04/09/04:
Hot Tips from the Coolest Domestic Practitioners;


(h)
10/14/04:
Revised Lawyer’s Oath CLE;


(i)
10/15/04:
2004 Master-in-Equity Bench/Bar;


(j)
11/19/04:
SC Bar Masters In Trial;


(k)
12/3/04 – 



12/4/04:
SCTLA Auto Tort Seminar;


(l)
12/08/04:
Horry County Bar Association Family Court Seminar;


(m)
04/19/05:
Secrecy and the Courts:  Protective Orders;


(n)
09/28/05:
Ethical Issues in ADR and Mediation;


(o)
11/11/05:
Masters in Trial in Myrtle Beach, SC;


(p)
12/02/05:
SCTLA Auto Torts Seminar in Atlanta, Ga.;


(q)
12/09/05:
Horry County Bar Association Family Court Seminar.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

In 1986 – 1987, I taught for about four (4) semesters at Horry-Georgetown TEC, in the paralegal department.  The courses included a property class and business law classes.


In 2001, I lectured at a local CLE on various forms of pleading in the Family Court.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

In 1984, I took a course in school from Professor Nolan, for whom I prepared an exit paper that was entitled “Alternatives to Incarceration”.  Professor Nolan asked me if he could cite my work in a treatise or law review article that he had written on that same subject.  I of course agreed.   However, I never received a copy of the article, nor do I know where it was published, nor am I positive that he actually used my work.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


I was admitted to practice law before the Courts of South Carolina in November, 1985;

I was admitted to practice law before the United States District Court, District of South Carolina, in November, 1989.

AMENDED14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1985 – 1986:
Stevens Thomas & Hearn


1986 - 
Sole practitioner, with a general practice.  My primary area of concentration is domestic litigation.  However, I have tried all levels of criminal cases, including having been appointed to at least one death penalty case.  I have also tried personal injury cases, and have been involved in matters involving the Probate Courts as well.


AMENDED: Question 14 of the application requires that I describe my legal experience since graduation from law school, and to include a list of all law firms with which I have been associated.  Therein, I indicated that from 1985 – 1986 I was employed at Stevens Thomas & Hearn, however, I failed to describe the general character of my practice.  Please note that I was employed at that particular firm immediately upon graduating from law school, and there was no “character” of my practice at that time.  In fact, until I passed the bar, I acted basically as a law clerk:  I did research for the other lawyers; I accompanied the other lawyers to court and to depositions; I filed papers; I interviewed some clients, and I generally followed the instructions of the other lawyers.  After I passed the bar, I also acted as Guardian ad litem in some family court matters as well as in some probate matters.  


(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.



I have practiced extensively in the Family Court arena since 1986.  I have represented children in all matters of alleged delinquent behavior, from truancy to runaway to murder.   I have represented Defendants as well as guardians in matters involving the Department of Social Services.  I have handled all matters of divorces, those that were uncontested and those that have lasted for weeks.  I have represented Plaintiffs and Defendants when the alleged spouse was claiming a common law marriage, and I have obtained annulments on several occasions as well.   On one occasion, I represented a disabled lady who, prior to a marriage, had been receiving benefits from a former spouse.  I assisted her in gaining an annulment from spouse #2, which was tantamount to a ruling that the marriage never existed.  Accordingly, the benefits from the first spouse were “resurrected”. 


I have represented persons who had very little property, and I have represented persons with substantial marital estates.  Recently, I represented one person whose spouse was under indictment for tax evasion and who had allegedly placed un-accounted for money off-shore.  Spouse also incorrectly claimed to have no interest in one piece of property that my client not only proved was owned by spouse (even though no deed had yet been transferred), but was also worth in excess of $1,000,000.00.  On another occasion in the early 1990’s, I represented a lady who believed that her husband had transferred close to a million dollars to the Bahamas and was headed there to join the money and never return.  I was able to get an ex parte Restraining Order prohibiting the dissipation of funds, and I forwarded a copy of that Order to Bank of America, which had to interrupt instructions for a wire transfer of funds.  The spouse decided not to go to the Bahamas, and the parties reconciled.


I have represented many litigants in custody disputes, and I have also represented grandparents in efforts to gain visitation and to gain custody.  I have argued for grandparents’ rights before the South Carolina Supreme Court, and have another grandparents’ issue pending before the Appellate Courts.


I have represented persons in matters of adoption, both contested and uncontested.  I have represented step-parents seeking to legalize the relationship through adoption, and I have represented parents who are fighting not to lose their rights to children.  


Although I have not tried a Department of Social Services (DSS) case in several years, I continue to have involvement with that agency peripherally through existing clients, and therefore I am familiar with the rules and the procedures of DSS.

15. What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  I do not know what my rating is.
Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
1 criminal case (mail fraud).  I was in court for a pre-trial, and for a plea, and then for a conference where the plea was then diverted.


(b)
state:
I have appeared in the State Court of Common Pleas on numerous occasions, for purposes of motions and trials.  I could not accurately reflect the number of times I have appeared, as the files do not reflect all dates of motions, or roster calls.


I have appeared in the State Court of General Sessions on numerous occasions, though I could not accurately reflect the number of times I have appeared, as the files do not reflect all dates of motions or roll calls.


I have appeared in the Family Courts of this State on many occasions. In fact, seldom does a week pass that I have not had a motion or a trial or a conference before either a Resident Judge or a visiting Judge.  On an average, I would “guesstimate” that I am in this court 2 – 3 times a week, at the very least.   There is no accurate way to reflect how often I am in court, as only my timesheets would reflect that, and when a file is closed, I would not retain my time sheet unless there is an issue with the billing.  


In the past 5 years, I have handled two extensive probate matters, one of which is on appeal.  I was in court on motions and for trials no less than 10 times.  Additionally, I handled estate matters that required only limited appearances, or uncontested appearances for purposes of closing estates.  I could not accurately set forth the number of appearances I had in the Probate Court. 

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

10%;


(b)
criminal:
10%;


(c)
domestic:
75%.


NOTE:  These are approximate figures, as some cases are more time consuming than others.  For example, one criminal case may immediately result in a plea, and another case may require months of discovery followed by days of trial.  In 2002, I did not represent many criminal defendants; however, one of the defendants was charged with murder, and it was extremely time-consuming.  In fact, for about 3 weeks before trial, I did nothing but prepare, and the trial then lasted 4 days.  Thus, while the case load was minimal, the time involved in that area of practice was substantial.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:
During the past five years, I have had two personal injury matters that did not settle prior to trial.  Thus, the percentage in terms of number of cases that went to trial was less than 1%.  I have tried two criminal matters in the past five (5) years that did not either get diverted or result in a plea.


(b)
non-jury:   In regards to common pleas matters, less than 5%.  In regards to Family Court matters, more than 75% of my clients reach settlements, either through negotiation with opposing counsel, or through mediation. Thus, approximately 30% of my cases actually proceeded to trial. 


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
RGM v. DEM, 306 S.C. 145, 410 S.E. 2nd 564 (1991).  The Supreme Court held that a homosexual relationship constituted adultery and would bar the offending spouse from the receipt of alimony.  This was a matter of first impression before the Supreme Court, and is still considered “good law”.


(b)
Camburn v. Smith, 355 S.C. 574, 586 S.E. 2nd 565 (2003).  The Supreme Court did not invalidate the statute as it related to grandparents’ visitation.  However, it drastically narrowed the statute through its ruling that the wishes of a fit parent in regards to visitation shall not be modified or overturned by the Family Court. 


(c)
Myriam Marquez v. David Caudill, 2004-DR-26-347.  This matter was heard August 15 - 18, 2005, and an appeal is pending from the ruling of the trial court.  In this matter, I represented the maternal grandmother, who was seeking custody of her grandson after the death of her daughter, and was seeking visitation with her granddaughter.  The boy’s natural father had no relationship with this child, and had executed an Affidavit of Relinquishment of Parental Rights and Consent for Adoption.  The girl’s natural father was the estranged husband of the deceased mother, and he had counterclaimed for adoption of the boy.  He also denied that the grandmother was entitled to visitation with his daughter except as he may deem appropriate.  Thus, the issues presented to the Court included adoption by step-parent versus custody by blood relative of one child, and visitation by grandparent of another child.  The trial judge awarded the adoption, despite a Guardian’s report, and despite the report of a forensic psychologist who determined that there was no existence of a psychological parent/child relationship between the boy and the step-parent; and he ordered visitation. This case is important as I think that the Appellate Courts will have to address the potential discrepancy between the South Carolina Statute which provides for grandparents’ visitation in specific circumstances, and the findings of the Supreme Court in Camburn v. Smith .   Also, this case will give the Appellate Court the opportunity to address the appropriateness of step-parent adoptions, and to provide some guidelines as to when such an adoption should (or should not) be allowed.


(d)
In 1985 – 1986, I was appointed to represent a defendant in a DSS case, and the litigant was allegedly both a victim of sexual abuse when she was growing up, as well as a perpetrator.  I did not recognize the name of the Defendant.  However, when I met with the person, I recognized her as someone with whom I had attended middle school (7th grade).  This experience was an epiphany, in that it was probably the first time I realized how privileged I had been while growing up, and it probably marks the beginning of the development of my social conscience.


(e)
In about 1991, I was appointed to represent a juvenile who was charged with murder.  The juvenile’s father had convinced the juvenile to shoot the boyfriend of the child’s mother (the father’s estranged spouse).   I argued at the disposition hearing that the child had been coerced by his father, and that his father was truly the responsible party.  This case was important to me for several reasons, including the following:  (a)  The hearing Judge was H.E. Bonnoitt, Jr., and it was handled very soon after Judge Bonnoitt had been elected to the bench; Judge Bonnoitt was patient and he was sympathetic to the situation, even talking to the Juvenile about his plans, as the Juvenile had been a promising athlete; (b) The Juvenile recognized that there were people who actually wanted him to succeed, and when he was released from DYS at the age about 18, he elected to live with a relative (as opposed to his father) and pursue an education; (c) a Mr. Bob McInnis was present in the courtroom on the date of the disposition hearing, and he began to refer all of his family court matters to me.  This was an important case, as I realized that most lawyers really want to help other lawyers; and also, that with enough encouragement and hard work, even a situation that appears to be hopeless can be salvaged.  I truly believe one reason this juvenile did so well while in Columbia (at DYS) was because he realized that the “system” did not abandon him.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
RGM v. DEM, 306 S.C. 145, 410 S.E. 2nd 564 (1991);


(b)
Edna McCormick vs. Issac Frank McCormick, case number 99-DR-26-2513.  This was an unpublished opinion issued by the Court of Appeals;


(c)
Camburn v. Smith, 355 S.C. 574, 586 S.E. 2nd 565 (2003);


(d)
Karen Watts vs. Mace Watts, case number  03-DR-26-1072 (decision pending; briefs have been completed but no oral argument scheduled);


(e)
Myriam Marquez v. David Caudill, 2004-DR-26-347.(pending; Appellant’s initial brief has been filed).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
State vs. Wesley Grainger.  This was actually a Post Conviction Release matter.  The Order granting the PCR was issued in 2004.  The conviction was in the General Sessions Court for the Fifteenth Judicial Circuit

22.
Have you ever held judicial office?  No; not applicable.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions. Not Applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Not Applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


In 1985 I ran for the South Carolina House of Representatives.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No other occupation.  I have held summer jobs that included lifeguarding at the local swimming pool, waitressing, and babysitting.  During lawschool, I clerked for the Solicitor’s Office.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None; Not Applicable.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None; not applicable.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.  

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  Not to my knowledge.  

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Horry County Bar Association;


(c)
Coastal Women’s Law Society.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None known.

49.
References:


(a)
Mr. Howard Barnard



1300 North Kings Highway



Myrtle Beach, SC 29578



843-626-9677


(b)
Mrs. Gail Sansbury


AMENDED
(c)
Ms. Orrie West


(d)
Dr. Edward F. Eckert



708 21st Avenue North



Myrtle Beach, SC 29577



843-448-1621


(e)
Mrs. Tracy Amos, CPA, CVA



23 Forest Lake Place



Columbia, SC 29206



803-787-5300

AMENDED: I need to amend PDQ #49 and substitute for Orrie E. West the following person: Linda Weeks Gangi, Esquire, 1318 Third Avenue, PO Box 1533, Conway, SC 29528, 843-248-5741.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Anita Floyd

Date: 9/27/06

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has primarily focused on nine evaluative criteria, which have included a survey of the bench and bar, a thorough study of your application materials, a verification of your  compliance with the state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We do not have any affidavits in opposition of your candidacy nor have we received any affidavits filed in opposition to your election.  There are no witnesses present here to testify.  Do you have a brief opening statement you would like to make?

MS. FLOYD:  I'll waive that.  I'll answer any questions y'all may have.

CHAIRMAN DELLENEY:  Thank you, ma'am.  That was the correct answer.  If you would, answer any questions that Mr. Lenski our counsel might have.

MR. LENSKI:  Thank you, Mr. Chairman.  Mr. Chairman and members of the Commission, I have a few procedural matters to take care of first.  Anita Floyd has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and it's included in your notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask that those questions be waived at this public hearing today and ask that this statement be entered into the public record at this time.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.

Sworn Statement to be included in Transcript of Public Hearing
Family Court Judge

(New Candidate)

Full Name
Anita Ruth Floyd

Address:
1844 Dolphin Drive



Garden Drive, South Carolina  29576

Mailing:
P.O. Box 1482



Conway, South Carolina  29526

Work Telephone:
843-248-3206

1.
Why do you want to serve as a Family Court Judge?

I have been practicing law for more than twenty years, with an emphasis in domestic litigation.  In about 1987, as a result of a contract through the Public Defenders’ Office, I began representing juveniles who had been charged with acts of delinquency.  At that time, such a contract required only about 10-15 hours each week, and after approximately two years, I was forced to relinquish the contract due to time constraints.  However, during the time of my involvement with the Department of Youth Services (now known as Department of Juvenile Justice), I became very cognizant of, and concerned about, our courts’ involvement with youth services, and that is probably when I began considering options to the practice of law, or how else I contribute.  I spent many years on a rotating list of lawyers who were appointed to cases involving the Department of Social Services (DSS), and again, I became very concerned about the services being provided the public, especially the indigent public.  I also recognized that the services available were compromised by economic constraints, and I often thought about what I would (or may) do differently if I were the Judge in a particular situation.   By 1995, I was no longer on the rotating list of attorneys for DSS (I had been involved in a death penalty case and was then transferred to the rotating list of attorneys who handled criminal cases); however, my desire to be involved in the Family Court system on a level other than an attorney practicing in that arena had developed.  In 1991, I argued a case before the South Carolina Supreme Court, with the result being that homosexuality was declared adultery.  The ruling was provided some publicity, and thereafter, the emphasis of my practice seemed to shift, and domestic litigation became my primary area of practice.  I have been involved in custody disputes, I have been involved in extensive equitable distribution issues, and I have been involved in litigation involving grandparents’ rights.  I have been in private practice for more than twenty (20) years, and I would now embrace the opportunity to provide some public service in the form of a Judge to the Family Court.

2.
Do you plan to serve your full term if elected?


Yes.

3.
Do you have any plans to return to private practice one day?

I am currently in private practice.  If I am elected as a Judge to the Family Court, I anticipate (hope) that I will be able to  remain a public servant until I retire.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated? 

I believe that ex parte communication is prohibited.  In the event of an emergency situation, such as would require the issuance of an ex parte order and the scheduling of an emergency hearing (a hearing that waives the requisite notice), then the facts that support the issuance of the order should be set forth in a supporting affidavit.  This will provide a record for review at the time of the emergency hearing, and will also provide whatever protections are allegedly needed pending that emergency hearing.  Also, if for any reason the issuance of the ex parte Order is determined to have been inappropriate, then the Hearing Judge can address this issue by awarding fees, by reversing the order, etc.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

If I am elected to serve as a Judge, then the General Assembly has assumed that I am capable of rendering an impartial decision, regardless of who may appear before me.  I would hope that I would never give those who would elect me the opportunity to think that their decision was unwise in these regards.  

However, as it is important to avoid not only impropriety, but also the appearance of impropriety, then there may be occasions when recusal is best.  Those occasions may include, for example, a lawyer-legislator who worked very hard either to get me elected or to prevent my election; however, my thoughts are that even after a period of time, that should no longer be an issue.  I think the facts of the particular situation should dictate that decision.  

If I am asked to recuse myself based upon my relationship to a lawyer-legislator, then I would most probably err on the side of caution and grant that motion.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

If a party sought my recusal, then I would most probably recuse myself, even if the reason requested was, in my mind, unsound.  If I refused to recuse myself after being requested to do so, then at the very least, I am establishing the basis for an appeal, which is time consuming and expensive.  If that can be avoided, then it should be.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

A Judge is to avoid the appearance of impropriety; however, if a recusal is expected based upon a social relationship, then in a small county, a Judge would either be of little use (as he would never be working), or he would have to become a recluse.  Accordingly,  I think the particular situation would have to be examined:  For example, If a spouse or close relative was involved in a financial transaction with a litigant, then a request for recusal should certainly be much more strongly considered than if a spouse was in a social or civic organization with a litigant.  

I believe that a decision to recuse myself from a case would have to depend upon the facts that were before the Court for determination, as well as the type of relationship between the spouse/close relative, and the third party litigant.  I also believe that a judge would need to scrutinize the relationship much more closely if it involved spouse, as the relationship between the judge and his/her spouse is much more intimate than that of a relative.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

The Code of Conduct and Cannons of Judicial Ethics dictate those standards, and I consider those the minimum standards.  

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

If the misconduct is such that there is a violation of the Cannon of Ethics, then I would have no choice but to bring the matter to the attention of the Ethics Committee.  I think that in questionable situations, a judge, like a lawyer, can afford to the offending party the benefit of a doubt.  I think that common sense should dictate whether the conduct in issue needs to be brought to the attention of the Ethics Committee; however, if there is a clear violation, neither a lawyer nor a judge has the option of overlooking the transgression.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?

The only conflict would be my appointment to the Board of Directors of the Public Defender Corporation for Horry County.  If elected, I will resign from that position.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?

No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

I would assign the drafting of an order to one of the attorneys involved.  If the matter was complicated, I may do the order myself, and if I have a question as to a particular issue, then I may have both lawyers draft a proposed order and cite supporting law.  

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?

I am not certain, as I am not certain how Court Administration sets deadlines.  Currently, I have a “tickler” system, and a very competent support staff.  I suspect I would incorporate that into my schedule.  

15.
If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case?

Once a guardian ad litem is appointed, there is an assumption that he or she is doing their job.  There is a further assumption that the lawyers are informing the guardian of the witnesses they want contacted, and of the problems between the litigants, and of the issues of the ward.  I believe that a judge has to delegate responsibility, and to trust that the lawyers and the guardians are doing their respective jobs.  At status conferences, the investigation of the guardian would be discussed, and if there was a problem, it would be addressed, hopefully effectively.  Also, prior to trial, the guardian has to submit a written report, at which time the guardian’s findings are set forth, as is the guardian’s involvement in this matter.  If a litigant or an attorney questions the actions of the guardian, then that issue can be addressed prior to trial.  If there is a problem, then it can either be corrected prior to trial, or the case can be continued.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

The obligation of a Judge is to apply the law to a particular situation.  When matters of first impression are presented to the Court, then I believe that a Judge should address such matters using the guidelines of whatever statutory law has established precedent, as such law has been interpreted or developed by the Appellate Courts, and as influenced by common sense.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I honestly do not know.  I have always tried to donate my time for services when asked, and I cannot imagine that I would deny such a request in the future.  However, I have no planned activities in these regards.  In the past, I have participated in local question and answer services for the community; I have also provided a lot of pro bono services during the course of my career.  

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?

I do not anticipate that serving as a judge would strain any personal relationships.

19.
Would you give any special considerations to a pro se litigant in family 
court?


No.  A pro se litigant is held to the same standard as is an attorney.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

No.  I receive some income from bank stock.  However, I cannot imagine how my minimal stock holdings with a local bank could impair my appearance of impartiality.  If this should occur, I would recuse myself from the situation.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

Probably not.  If the family member was a third cousin whom I had not seen in years, then I may consider the case.  Otherwise, I cannot imagine how that situation would not create an appearance of impropriety.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes.  Every year (either directly, or through carry-over hours).

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?


a.
Divorce and equitable distribution:


85 – 90%

b.
Child custody:


50%+.  ( Note:  Many times, I am retained for custody disputes.  However, between settlement conferences and mediation, this issue is generally resolved prior to trial).

c.
Adoption:


Less than 5%.  

d.
Abuse and neglect:


Less than 5%.   However, I am quite familiar with the procedures of the Department of Social Services (DSS).

e.
Juvenile cases:


Less than 5%.  However, I am quite familiar with the procedures of the Department of Juvenile Justice (DJJ).

25.
What do you feel is the appropriate demeanor for a judge?


Patient but firm; courteous; knowledgeable.

26.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?

I would hope that the characteristics I expressed above would be a part of my character and personality.  

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

Showing anger is a loss of control, and a Judge should always be in control  when in the courtroom, and everyone in the courtroom should have no question about that.   I believe that it is important not to show anger toward any litigant, and I would use my best efforts never to direct anger toward any lawyer or litigant.

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?

I have spent no money on my campaign thus far.  I expect to be traveling to Columbia and probably to various other locations to visit with members of the General Assembly.  However, that has not happened at the signing hereof.

29.
Have you sought or received the pledge of any legislator prior to this 
date?


No.

30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


No to all of the above.  I did, however, tell members of my delegation that I was going to submit my application for consideration.

32.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?


Not applicable.

33.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No.

34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Anita Ruth Floyd

Sworn to before me this 27th day of September, 2006.

Notary Public for South Carolina

My commission expires: April 11, 2013

MR. LENSKI:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  One final procedural matter.  I note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire which was introduced earlier in the record, Ms. Floyd meets the statutory requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. LENSKI:

Q.   Ms. Floyd, what seat on the family court bench in the Fifteenth Circuit are you seeking?

A.   Seat 1.

Q.   And could you tell the members of the Commission why you want to serve as a family court judge?

A.   I've been asked this question at every single stage, and I don't know that there is a correct answer for that.  I can tell you that the timing seemed right.  I have been practicing law for twenty years.  I bring to my application, my desire to be here, an array of experiences.  I think that I'll be an asset to the family court bench.  I think that the Bar will be proud of me.  I think I'll do  a good job.  And those are -- I guess in a  nutshell, that's the reason.  Everything in life is about timing.  And for whatever reason, it was time.  I felt as though it was time.

Q.   Thank you.  Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel that your legal and professional experience thus far would help you be an effective family court judge?

A.   Well, I've been practicing law for 20 years.  I have tried every kind of case you can try.  I have had very complicated property division cases.  I have had custody cases.  I have had cases where there wasn't enough money to go around.  And I bring to -- if I'm fortunate enough to get elected, I will bring to the bench all of that experience.  And I think that all of that is what's going to be needed if in fact I am deemed qualified.  So you asked what experience I bring.  I bring 20 years worth of experience.  I bring 20 years worth of experience trying every kind of family court case that has been tried.  I've tried cases that involve assets where two or three generations couldn't spend all the money.  And, again, I've tried cases where one spouse didn't make enough to pay the other alimony when the other couldn't live without the alimony, so you've got to figure out what to do, if you can figure out what to do.  And I think trying those cases is what will enable me to be a better judge, because I've seen it from both sides.  I've seen it from every side.

Q.   Thank you.  Based on your legal experience and practice thus far, are there any areas that you feel you would need to additionally prepare for; and if so, how would you go about that additional preparation?

A.   Okay.  The short answer would be no.  If I didn't feel like I knew what I was doing, I wouldn't be in front of y'all; I wouldn't have submitted an application.  Now, having said that, I cannot imagine that there will be a time when I will not need to research, I will not need to look things up.  If somebody were to give me a complicated ERISA matter right now, believe me, I would be in the statutes.  I would be in the case law.  I would be wherever I needed to be.  If you get into a conflict of laws situation, if you get one parent who wants to take a child or has taken a child to another jurisdiction, you know, and you've got a conflict of laws among the various jurisdictions, there's no way you could even begin to try that without doing research or whatever you needed to do to get to where you needed to get.  And so do I feel like I could try anything in front of me?  Yes, yes, sir, I do.  But that's not to say that that doesn't mean that I'm not going to need to look on a very regular basis to our statutes, our case laws, do what everybody in every other profession does on a regular basis, and that is you keep up with what's going on; and if you don't have the answer at your fingertips, then you learn where to go to get it.

Q.   Thank you.  Ms. Floyd, although you've addressed this in your sworn affidavit, can you please tell the members of the Commission what you think is the appropriate demeanor for a judge.

A.   Courteous, knowledgeable.  I guess the primary -- the demeanor of -- the qualities that I have always most admired is a judge who can be patient but who can rule, and someone who is always courteous, not someone who denigrates or demeans either lawyers or litigants.

Q.   Thank you.  And if you were elected to the bench, what would you like for your legacy to be as a family court judge?

A.   What I just stated.  I would like to be known as someone who was deliberate in anything I did, who was thoughtful, deliberate, knowledgeable, and who was always courteous.  Nobody wants to be in court; so to have a judge who is denigrating, all that does is make a bad situation worse.  So I guess my legacy, if I could have one, would be that I knew what I was doing and that I did it well, that I was thoughtful in everything that I did and every decision that I rendered.

Q.   Thank you.  Is there a family court judge currently on the bench who you would like to model yourself after or who you feel particularly exemplifies the characteristics that a family court judge should have?

A.   The year after I got out of law school -- can I name more than one?  Okay.  The year after I got out of law school, Kaye Hearn was elected to the family court bench and she was really -- I will still say -- the best maybe that I have practiced in front of.  She had a docket, she went through her docket, she was always kind.  She was considerate to everybody.  She ruled.  Most of the time she ruled from the bench, which I believe in.  And no one walked out of there not feeling like they didn't get a fair shot, okay?  And I think that -- I still think that she is one of the best that I have been in front of where that goes.  A recent judge -- who I'm prejudiced because she's a friend of mine -- is Dottie Jones.  She was an excellent lawyer and I think she's been an excellent judge.  And the third one would be a lady from Charleston named Fran Segars-Andrews.  And I think that the one thing that all three of those ladies have in common are what I said about Judge Hearn -- now Justice Hearn -- and that is that they all know what they're doing.  Not to imply that there are those that don't; I don't mean that at all.  But they are always interested in what the outcome is.  They always are knowledgeable on what the issues are before the court.  They're not afraid to rule.  And they're always courteous.  And, again, that's what I would like to be like.

Q.   Thank you, Ms. Floyd.  What is your annual average in terms of the number of cases you have handled before the family court?

A.   I don't know that answer.  Now, I can tell you that I probably open 80 to 100 files a year.  A lot of those are cases that we know are going to settle as soon as they're opened.  A lot of them are just one-issue cases.  A lot of them are cases where the clients come in and they've really already got an agreement.  And then some of them turn into the bears.  So I have a -- it's kind of a large practice for a sole practitioner.  It's a busy practice; I will say that.  So while there are that many cases that are opened, a lot of them you know basically what the results are going to be or you know where you're going with it when they're opened.

Q.   And, Ms. Floyd, of that number, how many of those cases resulted in a trial?

A.   I was thinking about this when we spoke outside.  And in 2006 I have tried maybe ten cases, okay, that were one-issue cases where you're in front of a court two or three hours, half a day.  I have tried two cases that went beyond three days.  Everything else settled out.  I'm a huge believer in mediation and I do -- and I mediate as much as I can, and with some success, as most lawyers are really trying to kind of get into mediation now because that's, I think -- I think that clients generally are more satisfied if mediation can be successful.

Q.   Thank you.  In a supplemental submission to your Personal Data Questionnaire, you indicated that while you have never been sanctioned by the Bar you were issued two letters of caution for separate meters.  Would you please address those matters to the Commission and explain the circumstances surrounding the issuance of those letters of caution?

A.   Yes.  Yes, sir.  The first one was a client that -- or a situation, a divorce situation.  I had represented the husband in his first divorce and his custody.  It was a divorce and custody situation.  After he was divorced, he met a lady and he came and asked me if I would do her divorce for her.  I spoke with the lady.  They had a total agreement on everything.  I don't even think there were any economic issues, but they had an agreement as to child custody and visitation.  And so I did her divorce, a simple -- just a divorce, no other issues.  And as occasionally happens, they got married and their marriage did not work out.  And in the interim, I had represented -- this gentleman was a client of mine.  I did a variety of things, family court and otherwise.  And when he and his second wife were divorcing, he came to see me.  And I told him that if his wife objected, I could not handle the case, that while I did not believe that there was an actual conflict, because I never knew anything about her situation -- it was just a divorce -- there was the appearance or potentially the appearance of a conflict.  So if she had a problem with it, if she objected, then I would not, that I  would refer him to somebody else.  And she had no problem.  Her lawyer told me that she had discussed it with her client and they were fine.  That was it.  "I have discussed it with her; we're fine."  Well, then, she didn't like the results and she turned me into the Bar.  And as soon as -- and when I say she didn't like the results, I don't mean at the final hearing.  At a particular stage she did not like what had happened and so she contacted the Bar.  As soon as that happened, I gave my client every penny of the retainer back.  And we had been in the case for almost a year at that point.  I sent him to another attorney.  I contacted this lady's attorney and said, "What on earth?  You know, you told me this was not a problem."  And she said, "Well, my client changed her mind."  And I thought, lucky me.  And I'm not being smart when I say that, but it was pretty -- obviously it was pretty disturbing to get that letter.  So that's what happened.  That was the first one.  The second one, the second situation -- let me back up, if I may, again, to the first one.  I learned a huge lesson.  You know, it doesn't matter, you know, if somebody may waive a conflict and then they may decide that they wish they hadn't and you find yourself in this situation.

And I shouldn't have done it.  I should have never done it.  I should have never represented him no matter what.  I'll stand by my statement that there wasn't an actual conflict, because I knew nothing about this lady or her prior finances, and ten or fifteen years had passed as well.  But there was certainly -- there was an appearance of a situation.  And so I just got out of it.  As soon as -- the second it was raised, I got out of it, and kicked myself for ever allowing it to happen.  The other situation was a criminal case.  A man had called me and wanted me to review his criminal file and I told him I would.  I charged him a nominal amount.  And I got the transcript from the public defender's office.  And I thought he got a pretty bad deal, but he didn't plead out, he went to trial, the jury decided that they believed the woman.  He had an ex-girlfriend who had accused him of kidnapping her, holding her hostage in her apartment.  And the public defender had some evidence that showed -- the public defender had a note that proved the woman actually owed the man about $15,000 and for whatever reason she did not introduce it into court so the jury never had the benefit of knowing that this woman owed the defendant money and so may have had a reason to try to put him in jail so she wouldn't have to pay him the money back.  But they didn't introduce it.  He had gone through every stage.  Either it was not raised in the appeal, was not addressed.  It was not something that I could use at that stage, okay?  So I talked to him and talked to his family and told them.  I said, I agree that you certainly did get burned pretty badly, but I don't see -- I don't see where you've got any relief at this point.  But, you know, if you can get a solicitor that will agree that this really just was not right, okay, then you might can open the trial up.  I said, but right now the solicitor that was on it is not so inclined.  And there was another solicitor that I had talked to about the case and I was going to see if we couldn't transfer it.  I was going to see if we couldn't work something out, because I had some sympathy from this other solicitor.

And in the meantime, the defendant thought that I had waited too long.  And I don't know; maybe I did.  I had told him and his family that I didn't see anything, you know, that I just didn't see where the public defender -- where he had -- that while I thought the public defender should have introduced this evidence, she didn't.  And because of the way the path had gone by way of appeals, PCRs -- I can't remember exactly -- but I think I ultimately made a motion for a new trial on after-discovered evidence, being it wasn't really after-discovered because they knew that this check had existed but they had not introduced it, so it was pretty nebulous.  And so it took me a while to try to finagle everything.  Ultimately I did get a solicitor to agree that, while procedurally my guy might be stuck, that right was right and wrong was wrong, and it probably was a year from start to finish.  We got him out of jail. But in the interim, he contacted the Bar and he said that I had not properly pursued this, when, in fact, I do disagree with that.  And I told him I didn't think he had anything.  And I talked with his family about it.  And I had driven to Turbeville to see him to talk to him about it.  And then after he actually filed a complaint, he called and asked to see me, if I'd go see him.  And I called somebody at the Bar because  I had this complaint pending; and they said, well, yeah, go see him.  So I did.  And he wanted me to go ahead.  He said, well, I understand.

And so then ultimately we did get it, got it to the solicitor that agreed with me that things had not fared well for this gentleman at trial.  And so she had actually ultimately agreed to a new trial and we immediately placed him on probation.  And so he got out.  He indicated to me that he withdrew the complaint, but I never -- no, that can't be right, because I never asked him about it.  So maybe that came from one of his family members.  But I did not address that with him at all.  My understanding had been that he had withdrawn anything, but apparently he had not.  And that's what happened.

Q.   Thank you.  Ms. Floyd, in your Personal Data Questionnaire you had indicated that there was an outstanding tax debt owed to the IRS; but in a subsequent submission that you made to your Personal Data Questionnaire, you indicated that you thought that that had been cleared up.  Can you please inform the members of the Commission of the circumstances surrounding that and the current status of that IRS debt?

A.   I have an accountant, so I pay in quarterly.  I do whatever he says.  I'm a sole practitioner.  And apparently, although I certainly didn't feel it, I made a little more money than I thought I had made in 2005.  I knew it had been a good year, but I didn't realize it may have been that good.  I think I had settled a case, there had been something else.  There had been an influx of some money.  And so I did some renovations to my office, did some renovations to my house, and then April 15 came and I wanted to shoot my accountant.  And so I had to take care of it.  And I said that I thought I had because I think I have.  I paid, I think, the -- I paid along and along and I think I've paid -- if it's not satisfied now, it's pretty close.  And I'm waiting to hear from -- you know, I guess I'm waiting on confirmation, which they're pretty good about telling you if you still owe anything.

Q.   Ms. Floyd, in two anonymously filed bench and Bar surveys, the people responding called into question some aspects of your integrity, your legal knowledge and ability, your truthfulness, your temperament, your diligence and your ethics.  How would you respond to those survey responses?

A.   Well, I disagree with them.  I've been practicing law for twenty years.  I got the best rating from the Bar of any of the candidates, by far, absolutely meaning no denigration to them at all.  But the Bar strongly endorsed me.  The citizens committee strongly endorsed me.  If, in fact, I exhibited the qualities of two anonymously-filed affidavits -- which I think you indicated were almost verbatim the same, that they were close or something, they said almost the same things -- then I think that would have shown up in the Bar survey.  I think that would have shown up through the citizens committee.  I mean, as I understand it, what the Bar does is they'll contact five people you give them the names of and then those people all give them five additional names.  So you're talking about amongst the Bar no less than thirty people that are being contacted about you.  And I got very positive responses.  In fact, it was noted that I would be extremely well qualified and that I would have an excellent judicial temperament.  It's in the report.  I think y'all have those.  Now, having said that, I guess having tooted my own horn as far as that goes, you can't practice law for 20 years in the type of law that I practice and keep everybody happy.  You're going to make people mad at you.  And apparently that's happened.  I don't know -- I can say that to my -- when you brought that to my attention, the thing that bothered me the most was the part about the integrity of the ethics.  That's never been questioned, to my knowledge.  And I don't know what else to say about that except I think that they're  wrong and I disagree with their assessment, as does the majority of the Bar.

Q.   Thank you.  I have some brief housekeeping issues.  Have you sought and received the pledge of any legislator prior to this date?

A.   No.

Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.   Now, I do know that at least one person, maybe two people, have contacted someone on this committee and I had no knowledge of it.  And when I found out, somebody said I have spoken with -- didn't say what they said, didn't tell me -- and I said, oh, you can't do that.  You can't do that.  But I do know that my name was brought up to someone on this committee.  And, boy, I sure do hope it was just one person.  I'm not sure.

SENATOR CLEARY:  It was me.  One or two people told me that you were running and I said I appreciate that and we can't go there and they said fine.

BY MR. LENSKI:

Q.   And Ms. Floyd, have you asked any third parties to contact members of the General Assembly on your behalf?

A.   No, sir.

Q.   Have you contacted any members of this Commission?

A.   Of this Commission?  No, sir. Now, I did send out letters.  Or maybe that should address that prior question.  I've sent out letters, but it's a letter notifying every member of the General Assembly of my candidacy.  And it was just notifying them that I intended to make application to seek family court judge Fifteenth Circuit, Seat 1.  I thought that I pulled the letters from everybody on this Commission.  I certainly hope nobody on this Commission got a letter.  Okay.

Q.   And Ms. Floyd, do you understand the 48-hour rule?

A.   I believe so.

Q.   Could you explain to the members of the Commission your understanding of the 48-hour rule.

A.   That I cannot seek any pledges, nor can anybody seek pledges for me, within 48 hours of the written report.

MR. LENSKI:  Thank you, Ms. Floyd.  Mr. Chairman, I would note that the citizens advisory committee of the greater Pee Dee report found that Ms. Floyd was a well-qualified candidate for the position of judge on the family court.

CHAIRMAN DELLENEY:  Senator Ford?

SENATOR FORD:  Ms. Floyd, several questions.  You was very concerned -- apparently what I hear in here was that you're very concerned with your clients and want to give them good and honest representation.  What's the law on the first case that you mentioned about I think you felt it might have appeared to be a conflict?  Tell me about the ethics law and why you felt it could have been a conflict, even though it wasn't a written law.

MS. FLOYD:  Well, as I understand the rule, you avoid not only a conflict but even the appearance of a conflict.  And, in fact, I have managed to keep a solicitor off a case just by arguing that.  It maybe wasn't an actual conflict, but it certainly could look like that.

SENATOR FORD:  Why do you say it could have looked like that?

MS. FLOYD:  I represented this lady in a divorce.  It was a simple divorce, an uncontested divorce.  We addressed no financial issues at all.  But I did represent her in a divorce and it was a -- I did do that.  I filed papers.  My name was signed on that summons and that complaint.

SENATOR FORD:  And you mentioned it to her -- her lawyer or some lawyer at the time?

MS. FLOYD:  No, sir.  I told my clients that --

SENATOR FORD:  This is the lady.

MS. FLOYD:  No, sir.  I represented the husband.

SENATOR FORD:  Oh, you told her husband.

MS. FLOYD:  I told the husband.  I said,  if she raises it, I'm not even going to get into the problem of fighting over it.  I'm getting out of it.  But if she doesn't raise it, then I'll stay on, but I'm not going to get into that situation.  And then she got a lawyer.  She got a lawyer.  And I told the lawyer, I said, "Has she told you that I represented her in a divorce?"  And she said, "Yeah, we've talked about it."  And I said, "Well, do you want a copy of the pleadings?  We addressed no financial issues.  We addressed nothing at all.  Is that a problem?"  And she said -- she said -- I think she said -- "No, I don't think that's going to be a problem."  Okay?  I want to say that I had it in writing, but I'm not going to swear to that.

SENATOR FORD:  Okay.  You said you was practicing law 20 years.  Was this early in your career or it may have been something that happened recently?  How long was this, that first case?

MS. FLOYD:  I represented him in his first divorce my first year or two out.  I represented her --

SENATOR FORD:  Are you talking about 19 years ago?

MS. FLOYD:  Probably, yes, sir.  I represented her in her divorce from her then-husband probably within a year of that.  And then when she and my client divorced, it was 15 years later.  That was probably five years ago or four years ago.

SENATOR FORD:  Okay.  When she brought a complaint against you, was it at the advice of the lawyer that she had already talked to?

MS. FLOYD:  I have no idea.  I did not address that with the lawyer.  I did call the lawyer and I said, "What is this about?"

SENATOR FORD:   Yeah.  How did he respond?

MS. FLOYD:  She said her client changed her mind.

SENATOR FORD:  Okay.  Well, that's human nature.  In the second case you're talking about a -- could you explain the circumstances of that, the second case you're talking about?

MS. FLOYD:  Yes, sir.  A gentleman that I knew had been accused of kidnapping his then girlfriend.  They had broken up and she told the police that he had held her at gunpoint in her house.  So he was charged with kidnapping and burglary.  And he was sentenced to, I want to say, 20 years.

SENATOR FORD:  This is your client.

MS. FLOYD:  Well, he was not my client at the time.  He was represented by the public defender's office.  The public defender represented him and he was found guilty.  The public defender failed to introduce something that I think could have made a huge difference at trial, but for whatever reason the public defender elected not to do it.  And he got convicted.

SENATOR FORD:  Was it a plea bargain case?

MS. FLOYD:  No, sir.  It went to the jury.  It went to the jury.

SENATOR FORD:  And this evidence didn't come out?

MS. FLOYD:  I didn't represent him then, okay?  But, no, sir, not according to the transcript.  Because what happened was the man and the woman had dated.  And he had broken up with her and she -- and he had told her, "You owe me $15,000, I want my money."  So she called the police and she said this man has held me at knife point, okay?  And so then he goes to trial.  And the public defender did not introduce the proof that the woman had actually owed the man the money, because there was a note out there.  So when he called me five or six years later wanting me to review the case, I said, "I don't know why the public defender didn't introduce this note.  I agree that it could have made a huge difference at trial, but I think you've lost your right.  You don't have the right for a new trial because it's not after-discovered evidence.  You've already gone through the appeal.  You've already gone through a PCR.  You've been denied both.  So, you know, you've got some problems here.  In my opinion, the only thing you can do besides max out, max your time out, is find a solicitor that may agree."

SENATOR FORD:  Let me ask you this question:  So if you're serving time in South Carolina and they've got evidence out there someplace that you could be innocent, you mean there's a time period on when this could be introduced?

MS. FLOYD:  You've got to understand, I didn't represent the gentleman at trial, okay?

SENATOR FORD:  No.  I'm talking about the law in South Carolina.  Is there a time period?  Because you're saying his time had ran out at five years or something?

MS. FLOYD:  No, sir.  What I'm saying is that he had already gone through the appellate process without me, okay?  I didn't represent him at the trial level; he was convicted.  His attorney had filed an appeal for him.

SENATOR FORD:  This is the public defender?

MS. FLOYD:  Yes, sir.  Okay.  I had nothing to do with any of that.  Okay, sir?  And the appeal had been denied.  He had gone through a PCR.

SENATOR FORD:  At that time did the money come up, the evidence that you're talking about?

MS. FLOYD:  The $15,000?

SENATOR FORD:  Yes.

MS. FLOYD:  I didn't represent him in the appeal or the PCR.  My understanding is that he tried to raise them at both levels.

SENATOR FORD:  The public defender?

MS. FLOYD:  The public defender did not represent him in the appeal.  The public defender did not represent him in the PCR.  What the public defender did was she filed an automatic appeal for him as soon as he got convicted, okay?  He went through the appeal.  I don't know who represented him at the appellate level.  My guess is it was an appointed attorney.

SENATOR FORD:  And then you found out about the new evidence at what point and how?

MS. FLOYD:  Well, it wasn't new evidence.  It had always existed; they had just never used it.  I found out about it because his family called and asked me if I would review the transcript.  And in reviewing the transcript --  He was in Turbeville at the time.  I went to see him.  And he said, "There's this note.  She owed me money.  And that's the reason she did this, she didn't want to pay me the money.  She owed me the money."  And I asked him why it was never raised at trial; he said he didn't know.  I talked with the public defender about it.  And I don't recall what her reasoning was for not introducing it.  I just don't recall.  But I thought it was a mistake, but, you know, I'm not a back seat driver.  I wasn't there at the trial.  For whatever reason, the public defender didn't introduce it.  So when I was reviewing it, in short, I thought the guy got a bad deal.  I mean, he just got a bad wrap.  And he was doing everything he could.  He went through the appellate process.  The appeal was denied.  He went through PCR.  His PCR was denied.  So here he is, he's got this note out there that I think could have made a huge difference.  And it was a tough situation for the man.  And I truly --

MR. FISHER:  Did you --

MS. FLOYD:  I'm sorry.

MR. FISHER:  No, go ahead.  Finish what you're saying.

MS. FLOYD:  I felt like if you could get the solicitor to see it, if you could just sit down -- if you could get the solicitor to see that this guy just got a bad deal all the way around --

SENATOR FORD:  Well, let me ask you a question.  I understand.

MS. FLOYD:  Okay.

SENATOR FORD:  But your involvement in both cases, wouldn't that show that you would be a compassionate and caring judge or what?

MS. FLOYD:  I hope so.

SENATOR FORD:  I mean, to me you would be.  But you feel different and maybe somebody else -- I mean the Bar, whoever, brought this to our attention, what, they feel that because of your compassion and concern for somebody like that, it would maybe handicap you from being a good judge or something?  Why did this come up in the first place?

MS. FLOYD:  Well, it came up because the first lady -- in the first case we went to a hearing, we had a hearing and she didn't like the  results, so she filed a complaint against me.  So as soon as she filed the complaint, it had to be investigated.  And so y'all found out about it.  And, you know, in the second case, he filed because he felt like I had taken too much time.  And while I disagree with him, because he was in a tough situation, and to try to get this thing to work so you could get the man out of jail, I mean, the moon and the stars had to kind of line up correctly.  And I'm not being smart at all when I say that, but it was not an easy situation.  But he had been in jail for a long time and he felt wrongfully so.

SENATOR FORD:  And one final point.  Ms. Floyd, I don't think you need to apologize for being human, you know.  I mean, you don't have to apologize, especially to me.  You don't have to apologize for caring and being human.  I ain't got no problem with that.

MS. FLOYD:  Thank you.  Yes, sir?

MR. FISHER:  I was just going to ask, both of these were in '04, both of these letters of caution?

MS. FLOYD:  Both of the letters were in '04, but I really think that the incidents occurred like in '01 and '02.  I mean, I think they occurred a long time prior to that; yes, sir.

CHAIRMAN DELLENEY:  Any further questions?  All right.  And you do understand the 48-hour rule.

MS. FLOYD:  Yes, sir.

CHAIRMAN DELLENEY:  We'll issue the report and it will not become the official report until 48 hours.

MS. FLOYD:  Yes, sir.

CHAIRMAN DELLENEY:  And the time will be written on the report when it becomes the official report.  At that time commitments can be sought, but not before.  And another reason for that is that up until the report becomes the official report, we could reconvene a public hearing on any candidate, bring them back before us and ask questions and clarify an issue that the Commission was concerned about.  Having said that, I'd like to thank you for your willingness to participate, for your willingness to serve as a family court judge.  And I hope you have a safe trip back to Horry County.

MS. FLOYD:  Thank you.

(Anita R. Floyd leaves the room at 4:44 p.m.)

(Charles Reuben Goude enters the room at 4:44.)

CHAIRMAN DELLENEY:  We have before us this afternoon -- or this evening -- Mr. Charles Reuben Goude.  Is that correct?

MR. GOUDE:  Yes, Your Honor.

CHAIRMAN DELLENEY:  And he seeks a position with the family court, 15th Judicial Circuit, Seat Number 1.  If you would, please, sir, raise your right hand to be sworn.  Do you solemnly swear to tell the truth,  the whole truth and nothing but the truth so help you God.

MR. GOUDE: I do.

CHAIRMAN DELLENEY:  Thank you, sir.  Have you had an opportunity to review your Personal Data Questionnaire summary?

MR. GOUDE:  Yes, I have.

CHAIRMAN DELLENEY:  And is it correct?

MR. GOUDE:  Yes.

CHAIRMAN DELLENEY:  And do you object to our making that summary a part of the written record of your sworn testimony?

MR. GOUDE:  No.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Family Court, 15th Judicial Circuit, Seat 1


NAME:


Mr. Charles Reuben Goude

BUSINESS ADDRESS: 
119 ( Screven St., Georgetown, SC 29440

TELEPHONE NUMBER:
(office): 843-527-2505

2.
Date and Place of Birth:  1950 - Georgetown County, SC

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Divorced-yes-legally separated now; final uncontested divorce hearing set for 10-13-2006.)  Legal separation and property division etc. Final Order dated 7-22-2005, case 05-DR-22-456, Georgetown County Family Court, I was moving party. Grounds were we had separated and no longer desired to live together.  The case was agreed to and uncontested.  The divorce final hearing in case 2006-DR-22-465 is set for 10-13-2006, I am the moving party, grounds one year separation divorce, uncontested.  One child.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


USMC, 1968-1972, Sgt., honorable discharge.


USAF, 1980-1983, Capt., Judge Advocate General Office, honorable discharge.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

       
USC, 1972-1975, magna cum laude BA, history, Phi Beta Kappa.

          USC Law School, 1976-1979, JD, Dean’s Honor Scholarship.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

         Admitted to SC in 1979.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Undergraduate, dean(s list and/or president(s list each semester, magna cum laude, phi beta kappa, worked part-time.


Law school, in freshman year taught an extracurricular class on campus about American Indian culture .  During senior year, received one or two AmJur awards, I can’t recall exactly if one or two.

10.
Briefly describe your continuing legal or judicial education during the past five years.

(a)
Attended more than mandatory hours of cle.

(b)
Attended South Carolina Bankruptcy Lawyers Association annual conventions 2005 and 2006.

(c)
Attended National Consumer Bankruptcy Lawyers Association annual conventions 2005 and 2006.


(d)
Generally attend the annual South Carolina Public Defenders Association convention usually held in Charleston, SC.  I was unable to attend this year 2006.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


Taught paralegal and criminal justice courses at Georgetown, SC, branch of Horry-Georgetown TEC, for couple of years at night school in mid-late 1980s.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

         SC Supreme Court, 1979.


US District Court, District of South Carolina, about 1984.

         US Court of Military Appeals, 1980.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

         1980-1983, Judge Advocate in USAF, was prosecutor and defense attorney in courts-martial cases; also was a claims officer, reviewed contracts, advised personnel on private civil matters such as divorces, wills, etc.

         1984-present, private attorney, solo practice, large practice of divorces, bankruptcies, injuries, wills, adoptions, real estate; approximately 3,000 civil cases.


1984-present, chief public defender in Georgetown County, SC, represent all types of General Sessions, and Juvenile Court offenses, from murder to shoplifting; approximately 4,000 criminal and juvenile cases. 

(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.

        1.
Divorce and equitable division of property, child custody, adoption, abuse and neglect: I have handled over 1,000 of these civil type cases.  I have handled multiple day divorces, contested child custody, contested multiple day adoptions, and abuse and neglect.  I have represented equally the men and the women, sometimes the child.  I have negotiated hundreds of agreements between parties, including husband and wife, grandparents, children, legal guardianships, child support, alimony, QDROs, property division, maintained NADA vehicle books for valuations, obtained real estate appraisals for realty division in divorces, consulted experts in CPA, psychiatrists and psychologists in child custody and visitation, consulted DSS experts in visitation, custody, termination of parental rights.  I have represented adopting persons.  I have counseled parents who were giving up their parental rights.  I have been involved in many DSS cases involving removal of children from parents.  I have fought to remove the children.  I have fought for parents to regain their children.  I have worked with guardians ad litem in many cases.    

   
2.  
Juvenile justice:  I have represented over 1,000 juveniles in Family Court.  I have been a part-time public defender in Georgetown County since 1984.  I have tried numerous cases before the Family Court.  I have handled all types of cases, from murder downwards.  


3.
Summary:  In the 23 years I have been practicing in family court in Georgetown, SC, I have become familiar with the laws and procedures used in Family Court.  I have prepared hundreds of orders for Judges’ signatures.  I have researched evidence and case law and rules of evidence on countless occasions.  I have dealt with the Judges, other lawyers, court staff, clerk of court staff, law enforcement, bailiffs, parties, clients, opponents, witnesses, guardians, process servers, etc. for 23 years in Georgetown. 

(b)
If you are a candidate for Circuit Court, please provide a brief written description of your experience in criminal matters, including any cases handled over the past five years and include a brief description of the issues involved. Further, please provide a brief written description of your experience in civil matters, including any cases handled over the past five years and include a brief description of the types of matters handled, issues involved, and procedural history.  Please include information such as the primary areas in civil court in which you practice, whether you represent plaintiffs or defendants, or both. You may go back farther than five years if you feel it would assist the Commission with its assessment of your experience.  If you lack experience in an area, describe how your background has prepared you to preside over such matters as a Circuit Court Judge, or how you would compensate for your lack of experience in this area.


General Sessions experience-represented about 4,000 clients in general sessions or juvenile family court, about 3,000 general sessions and 1,000 juvenile cases.  Represented clients in over 100 trials in general sessions court.  Represented clients in trials involving murders, rapes, burglaries, drugs, assaults, etc.

          
Common pleas court-represented numerous clients in wrecks, slip and falls, injuries cases.   I generally represent plaintiffs.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  


I don’t buy the books so I don’t know if I am listed, rated or what.


Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a different type of judgeship, please answer questions based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal: 
Bankruptcy court, 2-3 times per month in Charleston or 
Columbia.

(b)
state:
 
In general sessions court about one-two weeks per 


month. In common pleas court, once each couple of 


months or so.  In family court, divorces etc. several times 

each couple of weeks or so.  In family court, in juvenile 


cases,  6 or so cases per month.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

25%;

(b)
criminal: 
50%;

(c)
domestic: 
25%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury: 

5-10%;

(b)
non-jury: 
90-95%.

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
In 1999, family court, represented wife in family court contested trial.  We offered to settle case.  Husband would not settle.  We tried the case.  We won larger award at trial than we had offered to settle for.  Husband appealed case.  Appeals hearing before Court of Appeals in March, 2001, affirmed trial court order.  Significance was amount of work I put in, and fact that opponent husband used  4 different  lawyers in the case, whereas I remained the sole lawyer for my client the wife.  Case Ward v Ward.
(b)
Mid 1990s, family court, represented husband and wife seeking adoption of foster child, and termination of parental rights of biological parents.  The contested trial lasted for days.  DSS was involved, numerous attorneys, guardian ad litem(s), attorney for biological parents.  Present Chief Justice of Court of Appeals was trial judge in family court in Georgetown, SC.  We won the case and adopted the child.  The child is now a young adult and still remains with his adoptive family. Significance were many hearings, many parties and much time, much research, much in court time, much preparation, great result.   Key case.

(c)
Mid 1990s, family court, I did not represent either party in family court contested trial of property division and alimony.  Husband retained me to appeal the trial judge’s decision.  Husband had not presented the evidence clearly enough for trial judge to make fair decision.  We appealed the decision through Court of Appeals and South Carolina Supreme Court.  The South Carolina Supreme Court granted my client the husband a much greater share in the property division and reversed that portion of the original decree of the trial court.    Significance was digging needed to find evidence to present to appellate courts to show fair property division, appellate process through Court of Appeals and Supreme Court, final fair result for client husband.   Murray v Murray case.

(d)
In 2001, general sessions, defense counsel in murder case, representing one of two defendants charged with murder of 2 year old boy.  Significance was penalty client faced of life in prison, severance of trials, mistrial of co-defendant who was mother of child, DSS removal hearings of the other children of co-defendant, multiple parties intervening in DSS removal case with guardian(s) ad litem, my attending the DSS hearings to obtain evidence, my attending and obtaining court reporter to transcribe the co-defendant’s nearly week long trial first general sessions trial which was mistrial, and second general sessions trial resulting in co-defendant’s guilty verdict; and amount of preparation involved, about 21 pages of time sheets and about 169 hours of work.  State v McClellan case.

(e) 
In 2000, general sessions, represented one of two   defendants in a murder case, trial lasted about 3 days, significant for penalty client faced life in prison, publicity, gruesomeness, and client/defendant according to prosecution witnesses composed rap song of the murder, and amount of preparation involved. State v Wright case.

(f) In 2000, common pleas, represented client, elderly lady, in medical malpractice case against hospital involving client falling and breaking leg in hospital room.  Significant for extent of injuries, amount of preparation involved, multiple day trial, obtaining expert witness(es), and my willingness to work for client and take case all way through trial. Haithcock case.

(g) About 1990, general sessions, represented defendant in murder trial.  Trial resulted in not guilty verdict for my client based on self defense.  Significant for penalty client faced of life in prison, amount of preparation involved, trial lasted about 3 days, much on scene investigation, witness obtaining and preparation, trial effort, and good not guilty verdict result.  0

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

(a)
In 1999, family court, represented wife in family court contested trial.  We offered to settle case.  Husband would not settle.  We tried the case.  We won larger award at trial than we had offered to settle for.  Husband appealed case.  Appeals hearing before Court of Appeals in March, 2001, affirmed trial court order.  Significance was amount of work I put in, and fact that opponent husband used  4 different  lawyers in the case, whereas I remained the sole lawyer for my client the wife.  Case Ward v Ward, 98-DR-22-2911

(b)
Mid 1990s, family court, I did not represent either party in family court contested trial of property division and alimony.  Husband retained me to appeal the trial judge’s decision.  Husband had not presented the evidence clearly enough for trial judge to make fair decision.  We appealed the decision through Court of Appeals and South Carolina Supreme Court.  The South Carolina Supreme Court granted my client the husband a much greater share in the property division and reversed that portion of the original decree of the trial court.    Significance was digging needed to find evidence to present to appellate courts to show fair property division, appellate process through Court of Appeals and Supreme Court, final fair result for client husband.   Murray v Murray, 1996 case.

(c) 
I have appealed one or so workers( compensation cases to the Workers Compensation Commission, and to the circuit court.  I do not do a lot of civil court appeals.

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.     NA.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  NA.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor. None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 

I applied for circuit court judge, Georgetown County seat, 15th Judicial Circuit, in 1998.  I was not elected. Judge Paula Thomas won.

       
I applied for circuit court judge, 15th Judicial Circuit, Horry County seat, in 2001.  I was not elected. Judge Steven John won.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

       
Various part time jobs in college, and summer work during college and law school.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute? No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist as defined by S.C. Code ' 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal as defined by S.C. Code ' 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ' 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code ( 8-13-700 provides, in part, that ([n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.(  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations. None.

39.
S.C. Code ' 8-13-765 provides, in part, that A[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.   None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.

     
I have contributed to Georgetown County legislative delegation members in 2006, as I usually do in election years.  I think all contributions were made prior to this letter of intent to seek this judgship.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?   No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?         

I have notified by letter all Georgetown County and Horry County legislative delegation of my intent to seek this judgeship.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?

      
Senator Cleary is on the JMSC. I have notified by letter all Georgetown County and Horry County legislative delegation, including Senator Cleary, of my intent to seek this judgeship.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
SC Bar since 1979;

(b) 
Georgetown County Bar, currently President for 2006;

(c)
South Carolina Bankruptcy Lawyers Association;

(d) 
National Consumer Bankruptcy Lawyers Association;

(e) 
Off and on I join and quit the ATLA, and the SCTLA.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Member Mount Zion Baptist Church, Hemingway, SC; attended there all my life.

(b) 
Member Georgetown Breakfast Rotary Club, Georgetown, SC, for about 6 years; President for 2004-2005.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I am 56 years of age.  I am healthy, hard working, fair, and intelligent.  I have good character.  I am a man of integrity.  I regularly attend church.  I come from a fine hard working honest patriotic farming family.  My family remain close knit.  I have a great daughter and three wonderful grandchildren.  The Goudes have lived in low country South Carolina for over 200 years.  My father was a sailor at Iwo Jima in WWII.  I volunteered for the Marines during Vietnam.  I attended college at USC and law school at USC on the GI Bill, part time work, summer work, and student loans.  I served as an Air Force JAG for 4 years after law school.  I traveled all over the world in the military.

In 1984, in Georgetown, SC, I opened a law office from scratch, solely on my own, and since then I have had a successful law practice in the same building in the same town in the same county as the Family Court judgeship I am seeking—namely Georgetown County, SC.  I have practiced law from the ground up, I have done the fighting in the trenches.  I have represented criminal defense clients, young kids in juvenile court, women trying to keep their children, men whose wives were running around, persons trying to adopt kids to give the kids a better life.  I have represented teen age boys in juvenile court charged with murdering other teen age boys.  I have fought over property division, alimony, child custody, child support, attorney fees, termination of parental rights, adoption, change of child custody, modification of child support and alimony.  I have appealed some cases in family court to the appellate court.  I have worked as a private retained attorney.  I have worked as a part time public defender.  I have represented nearly 7,000 clients in 23 years of practice.  2,000 of these clients have been family court, 1,000 as divorces etc., and 1,000 as juvenile cases.  I have done for 23 years in family court the same thing I would be expected to do as a Family Court judge in the same county.  I have traveled to many other counties practicing family court law.  I am experienced and well qualified for this job.   

49.
References:

(a) 
Sherwyn Jacobs, Georgetown, SC 546-7317;

(b) 
Eric Fox, Conway, SC 248-6075;

(c) 
Richard Colvin, Georgetown, SC 545-8600;

(d) 
Manager, Bank of America, Georgetown, SC, accounts there for 23 years, 546-8000;

(e) 
Elery Little, Georgetown, SC 546-4334.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Charles Reuben Goude

Date: 9-28-2006

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has primarily focused on nine evaluative criteria, which have included a survey of the bench and Bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, a study of any previous screenings, and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy or election.  Nor are there are no witnesses present here to testify.  Do you have a brief opening statement you would like to make?

MR. GOUDE:  Yes.  I've been a lawyer for over twenty years and I've had a practice in Georgetown for that length of time.  I'm a general practice attorney.  I do a lot of family court work.  I do a lot of criminal defense work in family court and in general sessions court.  I've been in sole practice during that time.  I have two secretaries.  My office is -- there's one building between me and the courthouse in Georgetown, which is the McNair Law Firm, which is next door to me, between me and the courthouse.  And that's where I've been for twenty years.  I've probably done 6 or 7,000 cases in that 20 years.  Maybe 12 or 1,300 of those are family court divorces and probably a thousand juvenile cases in family court.  The juvenile criminal cases have been everything from disorderly in school to murder cases.  As a matter of fact, we were just appointed on a murder case, oh, a couple of months ago where a twelve-year-old shot one of his little friends with a rifle, I think, in Andrews, for wanting to get popsicles out of his refrigerator or something.  And that case is still going on now.  So I've got a lot of experience in family court.  And I am running for that position as a family court judge in Georgetown to replace Judge Bonnoitt.

CHAIRMAN DELLENEY:  Thank you, sir.  At this time, if you would, please answer any questions our able counsel has for you.

MR. DENNIS:  Mr. Chairman, members of the Commission, I have some procedural matters to take care of.  Reuben Goude provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:  Without objection. 

Sworn Statement to be included in Transcript of Public Hearing
FAMILY COURT JUDGE

Incumbent

Full Name:

Charles Reuben Goude

Address:

4765 Carvers Bay Road




Hemingway, SC 29554

Business Address:
119 ( Screven St.




Georgetown, SC 29440

Work Telephone:
843-527-2505


1.
1.
Why do you want to serve as a Family Court Judge?


Professionally, a judge has an important role in helping people solve their legal problems.  A judge  helps maintain the integrity of the judicial system.  The judicial system helps maintain the 3 branches of government.  Together the three branches of government in South Carolina, and in the United States, help maintain our individual freedoms and personal liberties.


Personally - The position needs a person to fill it who is experienced in family court matters.  The person should have integrity, honesty, and fairness.  The person should treat rich and poor, men and women, black and white, old and young, equally.  The person should respect individual worth of citizens.  The person should be experienced in life.  The person should understand people.  The person should value people as human beings.  I fit those characteristics needed to be a judge.  It is my duty to seek and fill the position.

2.
Do you plan to serve your full term if reelected?


Yes

3.
Do you have any plans to return to private practice one day?


Not if I get elected to the judiciary.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Generally no.  In certain juvenile matters, defense attorneys are allowed to ex parte ask the Judge to approve costs for indigent defendants.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


If appearance of conflict, recuse.  Generally, if either or both parties ask Judge to recuse, I would recuse.  If neither party requested it, but if I thought for some reason that I should recuse myself, then I would recuse myself.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


Generally I would recuse if requested by either party.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


Recuse if requested by either party, I should disclose involvement to the parties.  If I thought recusal was warranted, I would recuse myself even if neither party requested the recusal.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


Gifts such as wedding presents, and gifts like that, that are commensurate with the occasion and the relationship are acceptable under the Code of Judicial Conduct.  Ordinary social hospitality, having a meal in someone(s house, hospitality such as that, is acceptable.   The general rule would be for me that I would buy my own meals, and not expect and not accept gifts unless clearly the minimal types gifts allowed by the Code.

10. 
How would you handle a situation in which you became aware of      misconduct of a lawyer or of a fellow judge?


Report ethical violations.

11. 
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?

I am on the executive committee of the Georgetown County Republican Party.  If  elected as Judge, I would resign from that executive committee position.

I am a delegate to State Republican Convention from Georgetown County.  If elected as Judge, I would no longer serve as a delegate.

12. 
Do you have any business activities with which you would envision remaining involved if elected to the bench?


I have none now that I know to be any conflict. 

13. 
Since family court judges do not have law clerks, how would you handle the drafting of orders?


The way the Judges I have worked with in family court with for 23 years have handled it.  I would ask the prevailing side attorney to prepare order if I have already ruled, and to send copy to other attorney.  I would review, if correct, I would sign it.  If there was doubt in my mind how to rule, I could tell both attorneys to prepare proposed orders.  I would review same, and decide how to rule in case, whether to use one of the proposed orders, or to draft my own order.

14. 
What methods would you use to ensure that you and your staff meet deadlines?


Calendar tickler system that I have used for 27 years, and any additional assistance system court administration has.

15. If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during pendency of a case?


I would appoint qualified guardian ad litems, as appropriate in each case.  The way the case proceeded thereafter, whether the parties settled as often happens, or remained contested, would determine the contact I would have with guardians ad litem thereafter in a case.

16. 
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?


Judiciary is not to make law, but to use the law as enacted by legislature.

17. 
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I would foresee participating at different functions, such as CLE, legal conventions, etc.

18. 
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?


Many people in our state have great strain on them, the strain of earning a living, of paying their bills, of raising their children, of keeping their marriages together, of working to maintain their health, of trying to keep or get a job, of getting and paying for medical insurance, etc.  I do not see Judges as being singled out as having problems greater than many other citizens have.  In many ways, Judges are much more fortunate than most citizens, in that Judges generally have a stable employment, know they will be paid for their work, and do not face many of the stresses and problems many citizens face in financial matters.  Judges do have travel involved.  Judges also must not be involved in certain activities involving alcohol, parties, and such things that other citizens participate in.  Judges should be especially careful to scrupulously obey laws and conduct ourselves knowing that we are in the public eye, and that much of the public respect for the law, the legal system, the judiciary, fairness of trials, will be based on what type person the Judge shows himself to be, both in and out of court.

19.  
Would you give any special considerations to a pro se litigant in family court?


No.

20. 
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

No.

21. 
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


As I understand it, a de minimis financial interest is not disqualifying.  I also at the same time, believe in full disclosure to the attorneys and parties.  I believe if there is any doubt, recusal is generally appropriate.  There is always another Judge to hear the case.  Often this is the parties’ only case, and it has to be done right this one time.  The parties will carry the result of the trial with them the rest of their lives.

22. 
Do you belong to any organizations that discriminate based on race, religion, or gender?


No.

23. 
Have you met the  mandatory minimum hours required for continuing legal education courses?


Yes.

24. What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  


a.  divorce and equitable division of property:

b.  child custody:

c.  adoption:

d. abuse and neglect:

e.  juvenile justice.


1.  divorce and equitable division of property, child custody, adoption, abuse and neglect: I have handled over 1,000 of these civil type cases.  I have handled multiple day divorces, contested child custody, contested multiple day adoptions, and abuse and neglect.  I have represented equally the men and the women, sometimes the child.  I have negotiated hundreds of agreements between parties, including husband and wife, grandparents, children, legal guardianships, child support, alimony, QDROs, property division, maintained NADA vehicle books for valuations, obtained real estate appraisals for realty division in divorces, consulted experts in CPA, psychiatrists and psychologists in child custody and visitation, consulted DSS experts in visitation, custody, termination of parental rights.  I have represented adopting persons.  I have counseled parents who were giving up their parental rights.  I have been involved in many DSS cases involving removal of children from parents.  I have fought to remove the children.  I have fought for parents to regain their children.  I have worked with guardians ad litem in many cases.    


2.  juvenile justice:  I have represented over 1,000 juveniles in Family Court.  I have been a part-time public defender in Georgetown County since 1984.  I have tried numerous cases before the Family Court.  I have handled all types of cases, from murder downwards.  


3.  summary:  In the 23 years I have been practicing in family court in Georgetown, SC, I have become familiar with the laws and procedures used in Family Court.  I have prepared hundreds of orders for Judges’ signatures.  I have researched evidence and case law and rules of evidence on countless occasions.  I have dealt with the Judges, other lawyers, court staff, clerk of court staff, law enforcement, bailiffs, parties, clients, opponents, witnesses, guardians, process servers,  etc. for 23 years in Georgetown. 

25. 
What do you feel is the appropriate demeanor for a judge?


Fairness, fairness, fairness, to be intelligent,to be honest,to treat lawyers, parties, witnesses, court personnel, jurors, and everyone else, fairly, courteously, and equally.  The Bible says look to the ant thou sluggard for the example of how to be industrious.  I say look to former Horry County Circuit Court Judge Sidney Floyd, and to retiring Georgetown County Family Court Judge H. E. Bonnoitt Jr., for exemplary role models in fairness and judicial demeanor.  I had both to emulate for 20 years. 

26. 
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


Believe in acting properly all the time.

27. 
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?


Believe it is better not to get or display anger.

28. 
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


None. 

29. 
Have you sought or received the pledge of any legislator prior to this date?


No.

30. 
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.

31. 
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


I have not sought any pledge; and I have not  asked anyone else to seek any pledge on my behalf.  I and my family/friends have mailed letters to members of the Georgetown and Horry Legislative Delegation announcing my candidacy and listing my qualifications.

32. 
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?  


Not applicable.

33. 
Have you contacted any members of the Judicial Merit Selection Commission?


See 31 above.

34. 
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Charles Reuben Goude

Sworn to before me this 13th day of November, 2006.

Notary Public for South Carolina

My commission expires: September 2, 2013
MR. DENNIS:  Also included in the notebooks for your review is a copy of the candidate's Personal Data Questionnaire.  And as one final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ which was introduced earlier in the record, Reuben Goude meets the statutory requirements of the position regarding age, residence and years of practice.

EXAMINATION BY MR. DENNIS:

Q.   And Mr. Goude, I would ask you before the Commission and on the record please state what judicial circuit you reside in currently.

A.   The 15th Judicial Circuit.

Q.   Mr. Goude, why do you want to serve as family court judge?

A.   Our current family court judge, Judge Bonnoitt, is an excellent judge.  When I started in 1984, I opened my office in Georgetown, he was across the street from me.  He was a private lawyer and a part-time public defender, which is what our public defenders are in Georgetown.  And he hired me a year or so after that as the deputy public defender.  Then he became mayor in Georgetown and he became a family court judge probably 15 or 16 years ago, something like that.  He's an excellent family court judge because he started out as a lawyer working in the trenches representing indigent defense people.  So he knows juvenile law.  He knows criminal defense.  And he was always fair to all of the parties involved.  He's retiring; somebody has got to replace him.  I've been doing the same work in the same county in the same office living at the same place practicing in the same courtroom for 21 or 22 or 23 years, since 1984 when I opened my office.

I know the family court to a procedure.  I don't know everything.  You can probably find a question to ask me that I will not know off the top of my head.  But that's what we've got law books for.  I have never seen a judge that banned the South Carolina codes from his courtroom.  But I've got an experience in a wide variety of cases.  I've done a lot of divorces, property division, child custody, adoptions, termination of parental rights, involved with a DSS case.  We've got a DSS case going on now trying to terminate -- take the children away from their parents.  And I've got a lot of juvenile cases, I've said, and pretty much have had a satisfactory practice and gotten satisfactory results over the years.  Most of the time I can tell my clients what the judge is going to do before he does it.  And I try to do that when I'm advising clients so that they have a realistic idea of what's going to happen in family court and so that I don't steal their money as a lawyer and take cases when I know we're going to lose just to get money.  And I've got a good working relationship with the judge.  He's a great guy.  And the other lawyers that I know of in Georgetown County that do a lot of family court practice and that do criminal court practice in general sessions.  I also do bankruptcies.  I do real-estate closings.  I do wills.  I do car wrecks and personal injury and workers' comp cases.  I've got the experience and I feel like I'm a fair person and an honest person and I think I would make a good judge.

Q.   Based on your legal experience and practice thus far, are there any areas that you feel you would need additional preparation for before taking the bench?  And if so, how would you go about gaining that additional preparation?  And what would you do to handle the inevitable learning curve of moving from private practice to the bench?

A.   I don't think I would need an additional learning period.  As I said, I don't know every answer to every question, but a lot of the things that you're going to do in family court -- the juvenile stuff, I've been in criminal practice for 20 years, so I'm pretty good on that.  All of the -- you guys up here keep changing the laws on what juveniles can be transferred to general sessions for, as far as they're 14 or 13 or 15 or 16.  And you can have some differences in the rules on the detention periods, how long can you keep the kid in detention before you take him to trial if you decide to detain the child.  So those things keep changing.  You'll have to keep checking the statutes on that to know what the exact law is.  But a bunch of the stuff that you're going to see from day to day, like divorces and property division, I do bankruptcies also.  And I've kept the N.A.D.A. books in the office for 15 or so years, knowing the values of vehicles.  We invest in real estate.  And I do bankruptcy, so I'm familiar on how to value real estate in divisions  of property.  I've done a thousand or so child custody and alimony cases, so most of that type of stuff, that's what I've done for the last twenty years.  I've done a lot of DSS stuff, terminating parental rights or taking the children from parents and putting programs for the parents to follow to try to place the kids back with the parents.  Much of the stuff that you do in family court, that's what I do.

Q.   Mr. Goude, you addressed this in your sworn affidavit, but could you please explain to the members of the Commission what you feel the appropriate demeanor for a judge is.

A.   The main thing for me is -- and I'll put this in there, that I thought Judge Bonnoitt was one of the best judges.  And Judge Sidney Floyd who died in 2005 -- I went to his funeral in Conway -- he was one of the best judges in circuit court that I know of.  They were always fair.  They would listen to the people talk.  They would treat the defense lawyers and the prosecutors the same way, the rich lawyers and the poor lawyers the same way, the rich litigants and the poor litigants the same way.  They had respect for everybody, called them all sir.  Judge Floyd would give a guy 30 years in the penitentiary and he would say, "Luck to you, sir."   And he would let the guy out of the courtroom.  And he would treat the -- I remember one of the first cases I did for Judge Floyd twenty years ago was with Jim Dunn who was a big legend in the Lowcountry trying all of those death penalty cases and stuff and Judge Floyd would treat him just like he would treat me as a new lawyer.  So that's my idea on the judicial demeanor, is to be fair, to be intelligent and have experience in the area.  The main thing is to be fair, because if you're fair, if you don't know something, you'll talk with the two lawyers and get them to give you the information you need to make your decision if you don't know the minute details of the statute or the law.  Now, the main thing is to be fair.

Q.   Mr. Goude, is there a family court judge currently on the bench that you would like to model yourself after that you feel maybe exemplifies the qualities that a family court judge should have?

A.   Judge Bonnoitt.

Q.   And, Mr. Goude, if you were elected as a family court judge, what would you like your legacy from your time on the bench to be?

A.   I would like people to say, "That was a fair judge."

Q.   And what is your annual average in terms of the number of cases you handle before the family court?

A.   I probably do about 300 total cases and that's all of them, so probably about, I don't know, 50 or 60 cases a year for the last twenty years, so 1,200 or 1,300 cases in the last twenty years.

Q.   And in terms of an annual average, about how many of those become trials before the family court?

A.   Probably -- I don't know.  Maybe ten or twelve or something like this.  Most of our cases settle.  After you do this for a while, you know pretty much what the judge is going to do, because he's going to do just what you know he's going to do, because of what the law is and what the facts are in the case.  So most of the cases I have settled.  If I think my client is going to lose -- I had -- yesterday I had a client come into the office yesterday.  He wanted to get custody of his 14-year-old daughter because the 14-year-old daughter is living with his ex-wife, mother of the child.  And she wants to come live with him, my potential client, the daddy.  So what I told him was I asked him is she doing good in school?  Yes, she's making straight As in school.  Is her attendance good?  Yes, she's got basically perfect attendance.  Does her mother take her to church on Sundays?  Yes, she takes her to church every Sunday when she's not with me every other weekend.

I said, well, you can hire me.  I charge $275 an hour.  And we'll fight it and do the best we can do because you're a good guy, but probably the judge, since she's got pretty much perfect attendance in school, pretty much straight.  As, goes to church on Sunday, nothing wrong with the mother, nothing wrong with the girl, the judge is probably going to be hesitant to change something that he knows is working, because the best that he can do is have it work for you too, have her having perfect attendance, good grades in school, goes to church on Sunday; whereas if he changes custody, she may not have perfect grades with you and may not have perfect attendance and may not go to church on Sunday.  So the judge is going to be afraid of changing something that is not broken.  So probably what will happen -- and we'll do it if you want to, because it's your money and your child -- but you'll probably end up spending $10,000 or so dollars to me.  I may have to pay the mother's lawyer's fees and a guardian's fees too and probably lose the case.  So I could have taken that case, made  $10,000 -- which I can use -- and have been an honest lawyer.

I could have said, okay, we'll file it.  We'll do the case.  You're the client, it's your money, it's your child, we will do what you want to do.  I could have done that, but that is not the kind of person I am or was raised to be.  And I told him what I told him.  If he wanted to fight it, we would, but I think he's going to lose.  And he's going to lose $10,000 that he's going to pay me, plus the rest of that money.  And he said, all right, if that's the way it looks to you, we won't file it.  I told him just wait; and if the child comes and starts living with you for 6 or 8 months and the mother doesn't want her to stay with her and she stays with you and she's doing good in school and you're going to church on Sunday and you've got good attendance, then come back and we'll try to file it for custody.  So does that answer your question?

Q.   Yes, sir.  Mr. Goude, twice the Commission on Lawyer Conduct has taken action against you, a public reprimand in 1988 and a letter of caution in 1999.  Would you describe to the members of the Commission the circumstances surrounding each of those?

A.   In 1988 I was appointed to represent a preacher that was charged with fondling a teenage boy's genitals.  The preacher said he didn't do it and was not guilty.  There was no witnesses except the teenage boy and the preacher.  There was no medical evidence.  The teenage boy had been -- his parents had gotten rid of him and put him in a boy's home, Tara Hall Home for Boys in Georgetown County.  He ran away from there stealing cars and got away from there.  And the preacher was trying to help him.  And the preacher wouldn't let him do something and the boy went to somebody and complained and said the preacher fondled his privates.  So we had a trial in the case and the jury voted guilty of the preacher for fondling the boy based on that evidence.  I was just getting started.   That was '87 or '88.  I opened my office in '84.  And I was emotionally on the side of the preacher.  I thought he was not guilty.  And I had been in the Marines.  I had been in the Air Force.  So I was sort of used to having a -- maybe not the sweetest personality when I deal with people.  And so I talked rough to the boy when he was on the stand.  And I think -- when the jury convicted him, I was walking the preacher to the elevator with the deputies and I said something about the boy, and a child advocate or something was in the hallway and heard what I said to my client talking to him as he was going down the elevator, and reported me.  And we went to the executive committee.  The three members questioned me and they said it was something that happened in the emotion of the moment and that nothing should happen about it and I should not get a reprimand or anything and the attorney said I should not get a reprimand or anything.

And the attorney general appealed it and it went to the Supreme Court and they gave me the reprimand.  And one thing I have learned in all of this stuff, regardless of what happens here, is that next to getting what you want, the best thing that can happen to you is to get rejection, because if you get rejection, it makes you a better person.  If what the people tell you is true, that you get rejected for it and you learn from it.  And if it's not true, it still makes you stronger because you know you can take rejection and you're not afraid to get out there in the arena.  So I learned from that not to be so emotionally involved in representing my clients and to basically have the attitude, when the jury comes  out, and if they say death by crucifixion or if they say not guilty, you have exactly the same emotion in that courtroom in my brain.  And that's the way I've done it since then.  So that's what happened in 1987 or 1988.

Q.   And the 1999 letter of caution?  

A.   In 1999 a client had hired me to file -- and I had even forgotten about the thing when I filled that questionnaire out and then I got the thing from the Commission of Discipline or whatever, we had that listed.  I had to go back in my files and look and refresh my brain.  What had happened was the client hired me to file bankruptcy, which I did, and we had a car in the bankruptcy plan that we were supposed to keep and we had it valued at a certain value and the creditor wanted it valued higher and their lawyer -- the trustee -- they filed an objection and the trustee told me I had to amend the plan or get them to agree to change the value.  And I talked with the lawyer and the lawyer was going to talk with the creditor.  And I was waiting on the response, which it was my responsibility to file the amended plan, but I didn't, because I was waiting -- well, it's the reason I just got through saying.  I didn't file the amended plan before the time ran out to file the amended plan and the trustee had the case dismissed.  And when I learned about it, I filed a motion to reopen the case, which normally is granted, but the client then hired another lawyer and I told her if this motion to reopen is not granted, I will re-file the case.  Which you could back then.  Now you have a little different rules that went into effect in October of 2005 about re-filing bankruptcy.  But back then, if you had one dismissed, you could just re-file another bankruptcy case.  I told her I would re-file the case and I would pay the filing fee and she would owe me nothing so she would suffer nothing from the case.  But she hired another lawyer and wrote a complaint to the trustee or whatever and I got that letter of caution.  And I consented to that and they sent me the words.  That was my error.

Q.   All right.  Mr. Goude, I also need to note for the record and for the benefit of the Commission that following your interview with the South Carolina Bar Association, you were found unqualified to serve as a judge by that group.  They cited both what they called erratic judgment and temperament.  I would like to give you an opportunity before the Commission to respond to those findings.

A.   Well, you know, you have -- like I said before, other than getting what you want, one of the best things that can happen to you is to get rejections coming at you, because you learn from it or it makes you a better person.  I don't know specifically what the erratic judgment meant and I don't know what the temperament meant.  I've got the personality I was born with and bred into me over the years and trained into me in Parris Island and wherever else I've been in my life.  So I am the product of what I have done in my lifetime.  So that's my personality, which I think is a pretty fair personality and a pretty honest personality and a straightforward and a truthful personality.  As far as my erratic judgment, I have never had a case out of the 7,000 that I remember doing where I had any lawyer say to me something like this is an erratic decision you're making, you're an erratic action, or a judge told me this is very erratic, the way you're acting here in court.  Over the 7,000 cases I've been doing, no client ever told me this is erratic advice you're giving me.

And the guy that was in the office yesterday when I told him I could save you $10,000 instead of stealing your money, he did not say,  "That sounds like erratic advice.  I wish to give you that $10,000 and lose it so you can have it."  He didn't say that.  I have had many -- actually, this is strictly non-political, but since you asked me, I will tell you, I'm a republican, but when that thing was published in the Sun News, my next-door neighbor at the McNair firm, who is the chairman of the Democratic party in Georgetown County, he came up to me, he said, I want to send a reply to the Sun News because that's slanderous what they said about you.  I said, no, don't do that because everybody's got the right to their opinion; and when you stir up trouble -- actually when you stir up mess it just smells worse.  That's what I told him.

So my opinion on that is I don't know why they said that.  None of the three people that wrote that opinion have ever seen me in court since 1979 when I went into JAGS.  And this is 2006.  For  the last thirty years I have never seen one of them in the courthouse.  I have never tried a case, as far as I know, about any of them.  I've never been in a case with either of the three.  I don't know how long they've been practicing law.  I have never seen any of them, as far as I know, until that ten minutes or so we stayed in the Bar.  And the only question I remember any of them asking me that could have anything to do with erraticism is one of them asked me -- we had received a complaint or a question as to whether you could be fair to women.  And I told her, that is the silliest question I have ever heard.  And I don't know whether she took that as an insult, meaning that I thought she was a silly person, which I did not mean it that way.  I just meant that is a silly concern.

I told her, "Maybe I need to give you the names of the 5 or 600 women I have represented in divorces over the last 20 years and you can call them and ask them if they think I was fair to them."  And I gave her the example of the woman that came to me two years ago and said I want a no-fault divorce -- and I know it, because it's still going on right now; we're still doing a quadro and we went to court last week because her husband is trying to reduce her alimony.  She came to me two years ago and wanted a no-fault divorce, and I said the fee is $400 plus the court costs.  And I looked at her questionnaire and she had been married to the guy for thirty years and he was making $60,000 a year at Tupperware and had a hundred and some thousand dollars in his 401-K and a pension at Tupperware.  And she made a thousand dollars a month in the foster care program as a mentor mother taking care of foster kids.  He was making $5,000 a month.  I told her, "You're entitled to permanent alimony, half of the 401-K and half of his pension."  She said, "Won't your lawyer's fee be more than $400 if we fight for all of that?"  And I said, "Yeah, it's going to be more than $400, but it's not going to be all of that $50,000 out of his 401-K that you're probably going to get half of."  So we fought that case and got her the $50,000, half of his 401(k), half of his pension, permanent alimony.  And what I told the lawyer, say if I had been anti-woman, I would have probably just not told her that, instead of getting her that relief.

So I did not like that opinion and that's why I wondered what specifically was behind it.  If you could give some example of where I have been erratic or some example of where I've got a bad temperament.  I know I had those two things we talked about awhile ago, but I think I'm a good lawyer.  I think I've done a good job and I've done a lot of good things in my life.  And you don't like having to toot your own horn, you know, but when somebody says something bad about you, you can either take it and crawl off in the corner and be afraid or you can stand up for your own self.  And that's what I'm doing.

Q.   Thank you, Mr. Goude.  I've got just a few housekeeping issues I'd like to run through quickly with you, if you don't mind.  Have you sought or received a pledge of any legislator prior to this date?

A.   No, I haven't.

Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.   No, I haven't.

 Q.  Have you asked any third parties to contact members of the General Assembly on your behalf?

A.   No, I haven't.

Q.   Have you contacted any members of this Commission?

A.   I think when I first started running or when I heard Judge Bonnoitt was going to not seek re-election, I mailed a letter to our local legislators, including Senator Cleary, and said just what I got through saying, "Judge Bonnoitt is not going to run for re-election; if he does not run for re-election, I'm going to run for his job."  And I saw Senator Cleary at our breakfast Rotary Club one morning and he said, "I can't talk with you because I'm on the Senate Judiciary Selection Committee."  And that's what I did.

Q.   Mr. Goude, do you understand the 48-hour rule?

A.   As I understand it, after y'all come back with a decision on which three -- since there's four of us running for our job in Georgetown County -- which three of us are going to be sent to the General Assembly, we've got to wait 48 hours before we contact any legislator; is that correct?

Q.   Essentially; yes, sir.  You can't ask for any pledges, you can't seek any support until 48 hours following the release of the report.

MR. DENNIS:  I would note, Mr. Chairman, the Pee Dee Citizens Committee reported that Mr. Goude has a great deal of family court experience and that he is qualified for this position.  And, Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the report.

CHAIRMAN DELLENEY:  Without objection.

MR. DENNIS:  I would also note for the record that any concerns raised during the investigation regarding this candidate were incorporated into the questioning of the candidate today.  And, Mr. Chairman, I have nothing further.

CHAIRMAN DELLENEY:  Representative Smith?

REP. FLETCHER SMITH:  Mr. Goude, you and I were roommates in law school over in the Horseshoe.

MR. GOUDE:  Yeah, I have told quite a few people I let you watch my 69 dollar black-and-white 12-inch TV so you could see Roots when that thing came out.

REP. FLETCHER SMITH:  You sure did.  I can vouch for him.  This guy is a super guy.  His integrity is unquestionable and he's served his country very well.  And I'm proud I know him.

MR. GOUDE:  Thank you very much.  That's very nice of you.

CHAIRMAN DELLENEY:  Anyone else have any questions for Mr. Goude?  All right.  Thank you, Mr. Goude, for being here.  And, again, I would remind you about the 48-hour rule.  And we will issue a draft report which will have the date when it matures into the formal report, official report.  And up until that time, if we wanted to reconvene and have a public hearing and bring any of the candidates back and ask them questions about issues we might have some concerns over, we can do that.  And other than that, I thank you for being here and for your willingness to participate.

MR. GOUDE:  Thank you very much.

(Charles Reuben Goude exits the room at 5:13 p.m.)

(Jan B. Holmes enters the room at 5:13 p.m.)

CHAIRMAN DELLENEY:  Okay.  We have before us this afternoon Ms. Jan B. Holmes who also seeks a position on the family court, Fifteenth Judicial Circuit, Seat Number 1.  If you would at this time, Mrs. Holmes, if you would raise your right hand and be sworn.  Do you solemnly swear to tell the truth, the whole truth, nothing but the truth so help you God?

 MS. HOLMES:  I do.

CHAIRMAN DELLENEY:  Thank you, ma'am.  Would you like to introduce the folks who are with you?

MS. HOLMES:  Yes, I would.  This is my friend Belinda Davis-Branch; she's former counsel for South Carolina State University.  She's now in private practice in Orangeburg.  And this is Paulette Edwards, former  counsel for the South Carolina Supreme Court Office of Disciplinary Counsel.  She's now in private practice here in Columbia.

CHAIRMAN DELLENEY:  Thank you, ma'am.  Glad to have y'all with us today.  Have you had an opportunity to review your Personal Data Questionnaire?

MS. HOLMES:  I have.

CHAIRMAN DELLENEY:  And do you desire to make any changes to it?

MS. HOLMES:  No changes at this time.

CHAIRMAN DELLENEY:  Do you object to our making that summary a part of the written testimony, a part of the record of your sworn testimony?

MS. HOLMES:  I do not.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: Family Court, Fifteenth Judicial Circuit, Seat 1


NAME: 


Mrs. Jan Benature Bromell Holmes


BUSINESS ADDRESS: 
417 Wood Street






Georgetown, SC  29440


TELEPHONE NUMBER:
(office): (843) 546-6818

2.
Date of Birth:

1970


Place of Birth:

Horry County

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.

Family Status:  Married on 09/20/1997 to Cleveland Bernard Holmes. Never 
divorced. Two children.

6.
Have you served in the military? No. 

AMENDED7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


College attended: 

Fisk University 






Dates attended: 08/88 to 05/92


Nashville, TN


Degree received: 
Bachelor of Arts in English and 
Political Science

Law School attended:
North Carolina Central School of Law


Durham, NC


Dates attended: 08/92 to 05/95


Degree received: Juris Doctor

AMENDED:


College attended: 

Fisk University 






Dates attended: 08/88 to 05/92


Nashville, TN


Degree received: 
Bachelor of Arts in English and 
Political Science, Magna Cum 
Laude

Law School attended:
North Carolina Central School of Law


Durham, NC


Dates attended: 08/92 to 05/95


Degree received: Juris Doctor 

AMENDED 8.
List the states in which you have been admitted to practice law and the year of each admission. State of South Carolina on November 13th, 2005.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  None. If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


AMENDED: State of South Carolina on November 13th, 1995.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  


While a student at Fisk University, I provided services to the Fisk University Chapel as an acolyte on Sunday mornings.  I also joined the Political Science Honor Club and Alpha Kappa Alpha Sorority, Inc. 

While a law student at North Carolina Central University School of Law, I joined the Moot Court Board.  This Board held annual competitions in which individuals were grouped into teams of two.  Members from the North Carolina District Court and Court of Appeals served as judges for the competition.  My team won the competition in 2004.  I also interned at the Durham County Public Defender’s Office from the Summer of 2003 to December, 2004.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
09/29-30/06
South Carolina Black Lawyers Association Summit and Retreat;

(b)
12/09/05  
Family Court Seminar: Procedural and Substantive Law;


(b) 
11/16/05 
Claims and Underwriting Seminar;


(c) 
12/08/04  
Family Court Seminar: Procedural and Substantive Law;


(d) 
12/09/03  
Family Court Seminar: Procedural and Substantive Law;


(e) 
11/18/03 
Claims and Underwriting Seminar;


(f)  
11/07/03  
Nuts and Bolts of Family Court;


(g) 
12/11/02  
Family Court Seminar: Procedural and Substantive Law;


(h) 
11/06/02  
Claims and Underwriting Seminar;


(i)  
10/26/01  
A Day in Discovery: Win Your Case Before Trial;


(j)  
10/05/00  
Family Court Seminar: Procedural and Substantive Law; 


(k) 
01/07/00  
That Was the Year that Was.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs? No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission. Admitted to practice in the State Courts of South Carolina on 11/13/95 and United States District Court for the District of South Carolina on 01/26/06.  Give the same information for administrative bodies that require a special admission to practice. None.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Since my graduation from law school on May 13, 1995, I worked for Morant and Morant Law Firm located at 1022 Prince Street in Georgetown, SC  from September 1995 to July 1997.  I performed title searches, closed real estate loans, handled social security disability cases, personal injury cases, prepared wills, prepared deeds and handled family court cases.  

In July 1997, I ventured out and opened my own law firm, Jan B. Bromell, P.A.  Seventy five (75%) of my practice consists of domestic matters.    I prosecute and defend child support and child custody cases, divorce, alimony, separate maintenance and support, adoption and termination of parental rights, appointed and retained on juvenile cases, appointed and retained on abuse and neglect matters, name change, annulment, equitable distribution, and orders of protection.  Twenty-four percent (24%) of my practice consists of civil matters.  I handle real estate transactions, perform title searches, handle social security disability cases, personal injury cases, prepare power of attorney, contracts, wills and deeds.  One percent (1%) of my practice consists of criminal cases.  


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.



DIVORCE AND EQUITABLE DIVISION OF PROPERTY



Seventy five percent of my practice in family court has concerned the issue of divorce and equitable division of property.  Approximately fifty percent of the cases were resolved by agreement of the parties by a simply explanation of the factors that the court considers in equitable division of property as governed by the Equitable Apportionment of Marital Property Act, S.C. Code of Laws Ann. §§ 20-7-471 et seq. as follows:  (1) the duration of the marriage and age of the parties at the time of marriage and separation; (2) marital misconduct or fault of either or both parties; (3) value of the marital property and each person contribution to the acquisition, depreciation or appreciation of the property; (4) income of each spouse, the earning  potential of each spouse and the opportunity for future acquisition of capital asset; (5) the physical and emotion health of each spouse; (6) the need of each spouse or either spouse for additional training or education in order to achieve that spouses’ earning potential; (7) the non-marital property of each spouse; (8) the existence or non-existence of vested retirement benefits of either spouse; (9) whether separate maintenance or alimony is awarded; (10) the desirability of awarding the family home as part of equitable distribution or the right to live therein for reasonable periods to the spouse having custody of any children; (11) the tax consequences to the parties; (12) the existence and extent of any support obligations, from a prior marriage or for any other reason(s); (13) liens and any other encumbrances upon the marital property, which upon themselves must be equitably divided, or upon any separate property owned by either party , and any other existing debts incurred by the parties or either of them during the course of the marriage; (14) child custody arrangements and obligations and (15) such other relevant factors as the trial court expresses in its ruling.  



In the case of Duncan vs. Duncan 2004 DR 22 539, I represented the Plaintiff Mother.  The parties in this case were married for twelve years and had an eleven year child. Mother was granted custody of the child by agreement of the parties.  The parties had acquired two homes during their marriage: both had encumbrances. The parties had no other marital debt.  The case was resolved by selling the home that had the most equity.  The proceeds were used to pay off the mortgage on the other home and the balance was distributed evenly to the parties.  The Mother was granted the right to live in the family home because she had custody of the minor child until the child reaches age 18.  Thereafter, the home will be sold and the proceeds divided between the parties.



In the case of Anthony vs. Anthony  99 DR 22 526, the essential issue before the Court was whether Husband was entitled to a “special equity” in the home owned by wife prior to the parties’ marriage.  Husband was a contractor.  During the course of the marriage, the parties made substantial improvements to the home of the Wife.    Husband argued that he invested more of his time and resources than did Wife.  Wife contended that although Husband performed all of the improvements to the home, the improvements depreciated the value of the home.  The court considered the value of the home at the time of the marriage, the value of the home after improvements were made by husband, the extent of husband’s contribution to the improvement and the value of the home at the time of marital dissolution.  Husband was awarded a special equity in wife’s non-marital home.  



In Blyden vs. Blyden 2001 DR  22 873  and Eaddy vs. Eaddy  2005 DR  22 28,  I represented the Plaintiff Mother. The facts are similar in these cases.  The parties in each case were married for more than ten years.  The Mother in each case was awarded custody of the minor child(ren) by consent of the Father.   The household furnishings were divided by agreement of the parties.  In Blyden, the parties did not have any marital debt. However both parties had retirement accounts. In Eaddy, the parties had filed bankruptcy and all debts were governed by Bankruptcy Court.  The essential issue in each case was equitable distribution of the remaining marital assets.    The Mother in Eaddy could not mortgage the marital home to pay Father his portion of equity due to the bankruptcy.  Thus the Mother in Eaddy waived her right to collect child support from the Father for a specified time period in exchange for satisfaction of her obligation to pay Father the equity that he was entitled.   The Mother in Blyden waived her right to collect child support from the Father in exchange for the Father waiving any claim to her retirement account.



CHILD CUSTODY

I have had the opportunity, over the course of eleven years, to handle numerous contested child custody matters. The Court in child custody matters must determine what is in the best interest of the child.  Factors the court must consider are the character, fitness, attitude and inclination on the part of each parent as they impact or relate to the child.  Paparella v. Paparella 340 S.C. 186, 531 S.E.2d 297 (Ct. App. 2000). Other factors of consideration are family, psychological, physical, environmental, spiritual, emotional and recreational aspects of the child’s life.  The Court must look to the totality of circumstances as it affects the child.  

In the case of Myers v. Myers 2001 DR 26 2979, I represented the Defendant Mother.  In this case, the parties were married for thirteen years and had two minor sons, eleven (11) and nine (9).   The Mother left the marital residence and took the minor children with her due to the parties’ irreconcilable differences.  The Husband filed for a divorce on the grounds of adultery and requested custody of the children. At the temporary hearing, both parties requested sole custody of the children.  Each party claimed to have been the primary caretaker of the children.  Both parties appeared to want what was in the best interest of the children, there appeared to be no animosity between them and it appeared to the Court that the parties could work together and communicate with each other concerning the best interest of the minor children.  The Court ordered joint custody.  The children were placed with the Father from the 1st of the month at 6:00 p.m. until the 15th of the month at 6:00 p.m.  The Mother was granted custody of the children from the 15th of each month at 6: 00 p.m. until the 1st of the month at 6:00 p.m.  Each party maintained their position of wanting sole custody of the children throughout the proceedings.  A guardian was appointed to represent the interest of the minor children.  Prior to the final hearing, the report of the guardian was forwarded to the parties’ attorneys.  The parties agreed to continue the joint custody arrangement with each party having the minor children for six consecutive months out of the year.  Father was granted custody of the children from June 1 at 6:00 p.m. to December 1 at 6: 00 p.m. Mother was granted the children from December 1 at 6:00 p.m. to June 1 at 6:00 p.m. 

 

In the case of Smalls vs. Smalls 2002 DR 22 157, I represented the Plaintiff Grandparents. The Grandparents (hereinafter referred to as “Plaintiffs”) filed a custody action seeking custody of their grandson (hereinafter referred to as “minor child”).  The Daughter (hereinafter referred to as “Defendant Daughter”) of the Plaintiffs had the minor child at the age of fifteen. The Defendant Daughter and minor child continued to live in the Plaintiffs’ home after the minor child’s birth.  The Defendant Daughter went to college in Orangeburg and the minor child was left in the care, custody and control of the Plaintiffs.  In the Defendant Daughter’s 3rd year of college, she moved out of the dormitory.  The Plaintiffs’ disapproved of the moved and requested Defendant Daughter to move back on campus.  Defendant Daughter refused.  The parties continued to disagree on various matters and the Defendant daughter demanded that the Plaintiffs give her physical custody of the minor child. Plaintiffs filed a custody action.  Notice was provided to all parties.  It is important to note that notice was provided to the alleged father and John Doe by publication because the child was born out of wedlock and the alleged father could not be served at his last known physical address. While the action was pending, the Plaintiffs discovered through discovery that Defendant Daughter had met and married a guy of the Muslim faith.  A guardian ad litem was appointed to represent the interest of the minor child.  A status conference with the administrative judge, parties’ attorneys and guardian ad litem was held.  Case law was reviewed and discussed.  The Plaintiffs decided that based on case law they would be unable to prove the Defendant Daughter unfit.  They further acknowledged that although they had the most suitable and stable home, they could not overcome the presumption that returning the minor child to Defendant Daughter would be in the minor child’s best interest. To avoid being denied the privilege of exercising visitation with the minor child and causing irreparable harm to the family unit, the Plaintiffs dismissed the action. 

In the case of Brown vs. Lewis 2005 DR 22 199, I represented the Plaintiff Father.  The Father is this case filed for custody of his son due to the instability of the Mother and grave concern that the minor child was not being cared for and fed properly.  The minor child was born January 21, 2003.  The parties were never married to each other.  However, a prior court action for child support through the Child Support Enforcement Division established that the Plaintiff was the biological father of the minor child.  This fact was significant because the law states that custody of a child born out of wedlock is with the mother.  However, an acknowledged father may petition the court for custody or visitation.  At such proceeding, the best interest of the minor child is the determining factor S.C. Code of Laws Ann. § 20-7-953 (B) (1976).  Absent an agreement or court order regarding child custody, both parties are equally entitled to the custody of the minor child.  S.C. Code of Laws Ann. § 20-7-100 (Supp).   In the case at hand, we have a child born out of wedlock to young parents who have not had the issue of custody decided between them. At the temporary hearing, custody of the minor child was awarded to the Plaintiff because of the affidavits submitted on his behalf as well as the fact that the Defendant did not appear.  A guardian was not appointed in this matter due to the finances of the party and it did not appear to me that one needed to be appointed to aid the court in determining the best interest of the minor child.  Through the clear and convincing testimony of Plaintiff and his witnesses as well as the evidence introduced into the record, the Court found that the Defendant Mother had not maintained a consistent and stable environment.  She had four children fathered by three different men: a five year old, a three year old (the minor child of this action), a one year old and a three month old.  Since giving birth to the minor child of this action, she lived with her parents.  She later moved to Georgetown County with her brother and sister in law. She was living at that residence when she got served with the pleadings in the case. While the action was pending, Defendant got married and moved with her husband to an apartment complex in Hemingway.  She separated from her husband and moved back to Georgetown with her brother and sister-in law. The Father, on the other hand, provided a stable, safe, nurturing, financially secured and supportive environment.  His actions proved him to be a very concerned parent about the total welfare of the minor child.  Based on the factors to be considered in awarding custody, the Court awarded custody to the Father.  

ADOPTION

I have had the opportunity of handling numerous adoption cases during the course of my eleven year practice.  In adoption cases, the rules are stringent.  In the case of  Elliott vs. Plunkett 2001 DR 22 563, the Plaintiff was married to the mother of the child that he was seeking to adopt. The Defendant was formerly married to the wife of Plaintiff, the minor child’s biological mother.  Defendant, biological father, consented to the adoption and  executed a Consent to Adoption and Waiver of Service” form relinquishing his parental rights, consenting to the adoption and waiving his right to be served with the Summons and Complaint, respond to the pleadings and be informed of the final hearing in the matter as required by S.C. Code of Laws Ann. § 20-7-1690. For purposes of this adoption, no background, pre-placement or post-placement investigations or reports were required and no accounting of the Plaintiff’s disbursements as it relates to the adoption were required because the Plaintiff was adopting a child of his spouse. S.C. Code of Laws Ann. § 20-7-1820. A guardian ad litem was appointed to represent the interest of the minor child and to accept service of the adoption petition.   The final hearing was held in the matter and the court granted the adoption based on the findings in S.C. Code of Laws Ann. § 20-7-1760: (1) that the child had been in the Plaintiff’s custody for a period of ninety days, (2) that all necessary consents or relinquishments for adoption were obtained, (3) that notice of the adoption proceeding was given to all parties required to be given notice, and the hearing was held to the satisfaction of the court, (4) that the Petitioner is a fit and proper person and is able to care for the child and to provide for the child’s welfare and the Petitioner desires to provide for the child’s welfare, (5) that the Plaintiff  is the stepfather of the minor child to be adopted; and therefore, no investigations or reports were required, (6) that the minor child does not own or possess any real or personal property, (7) that the Guardian ad litem believes that the adoption is in the best interest of the minor child, (8) that the adoption is in the best interest of the minor child and (9) that the minor child’s name be changed and an amended birth certificate be issued by the State Registrar reflecting the new name of the adoptive child as well as the new name of the biological father free from any reference to or indication of the fact that the child was adopted. 

In the case of Simmons vs. Manigault and Simmons 2004 DR 10 4534, the maternal grandparents sought to adopt their daughter’s son.  The minor child was under the age of 12 and had lived with the maternal grandparents since birth.   The Defendants each executed a Consent to Adoption and Waiver of Service” form relinquishing their parental rights, consenting to the adoption and waiving their right to be served with the Summons and Complaint, to respond to the pleadings and be informed of the final hearing in the matter as required by S.C. Code Ann. § 20-7-1690.  For purposes of this adoption, no background, pre-placement or post-placement investigations or reports were required and no accounting of the Plaintiffs’ disbursements as it relates to the adoption were required because the Plaintiffs were adopting their grandchild S.C. Code Ann. § 20-7-1820.  A guardian ad litem was appointed to represent the interest of the minor child and to accept service of the adoption petition. The final hearing was held in the matter and the court granted the adoption based on the findings in S.C. Code Ann. § 20-7-1760: (1) the child had been in the Plaintiffs’ custody for an extended period of time, (2) all necessary consents or relinquishments for adoption were obtained, (3) notice of the adoption proceeding was given to all parties required to be given notice, and the hearing was held to the satisfaction of the court, (4) the Petitioners are fit and proper persons and are able to care for the child and to provide for the child’s welfare and the Petitioners desire to provide for the child’s welfare, (5) that the Plaintiffs are the maternal grandparents of the minor child to be adopted; and therefore, no investigations or reports were required,  (6) the minor child does not own or possess any real or personal property, (7) that the Guardian ad litem believes that the adoption is in the best interest of the minor child,  (8) that the adoption is in the best interest of the minor child and (9) that an amended birth certificate be issued by the State Registrar reflecting the new name of the mother and father of the adoptive child free from any reference to or indication of the fact that the child was adopted.

In the case of Dase and Dase  vs. South Carolina Department of Social Services 2003 DR 22 236, the Plaintiffs sought to adopt a minor child placed in their custody by DSS.  In actions involving a placement agency or person, S.C. Code of Laws Ann. § 20-7-1730 requires that the complaint be filed within sixty (60) days of the adoptive placement agreement and that it must state the following: (1) the full name, age, address and place of residence of each Plaintiff and if married, the date and place of marriage; (2) when the Plaintiff acquired placement of the child and from what person or agency; (3) the date and place of birth of the child to be adopted, if known; (4) the name used for the child in the proceedings and, if a change in name is desired, the new name of the child; (5) that it is the desire of the Plaintiff to establish the relationship of parent and child between the Plaintiff and the child, and that the Plaintiff is a fit and proper person and able to care for the child and to provide for the child’s welfare; (6) a full description and statement of value of all real property and of any personal property of value owned or possessed by the child; (7) facts, if any which excuse consent on the part of a parent to the adoption or which excuse notice of the adoption proceedings to a parent; (8) facts, if any which may permit placement with or adoption by nonresidents of this State, pursuant to S.C. Code Ann. § 20-7-1670; (9) the existence and nature of any prior court orders known to the Plaintiff which affect the custody, support, or visitation of the child; (10) the relationship, if any, of each Plaintiff to the child; and (11) the name and address of the child placing agency or the person facilitating placement of the child for adoption, if any.  Attached to the Complaint must be four items: (a) a statement of all payments of money or anything paid by Plaintiff over the past five years or agreed to be made in the future as it relates to adoption of the minor child to any person or agency that is not a disbursement  made and reported pursuant to S.C. Code Laws Ann. § 20-7-1775 at the final hearing, (b) any consent or relinquishment required by S.C. Code of Laws Ann. § 20-7-1690, (c)  the pre-placement  investigation report and (d) the background investigation report.  The Plaintiff files the statement of payments and disbursement when the adoption proceedings are filed.  The Department of Social Services files the necessary consent or relinquishment, pre-placement investigation report and the background investigation report when it files its Answer to the Complaint.   The above guidelines were adhered to in this case.  A guardian ad litem was appointed to represent the interest of the minor child and to accept service of the pleadings on the minor child’s behalf. The final hearing was held in this matter within six months from the date of the filing of the Summons and Complaint.  The Court granted the adoption and found that (1) the complaint was timely filed within sixty (60) days of the adoptive placement agreement, (2) the parental rights of the parents and John Doe were terminated by Order of the Court, (3) notice of the adoption proceeding was given to all parties required to be given notice, and the hearing was held to the satisfaction of the court, (4) the Petitioners are fit and proper persons and are able to care for the child and to provide for the child’s welfare and the Petitioners desire to provide for the child’s welfare, (5) the minor Defendant is under the age of twelve therefore his consent to adoption is not required (6) that the Plaintiffs are not related by blood or marriage to the  minor child to be adopted; (7) the minor child does not own or possess any real or personal property, (8) that the Guardian ad litem believes that the adoption is in the best interest of the minor child and (9) that the adoption is in the best interest of the minor child.  The Court further ordered that an amended birth certificate be issued by the State Registrar reflecting the new name of the mother and father of the adoptive child as well as the new name of the adoptive child free from any reference to or indication of the fact that the child was adopted.

After the final decree of adoption is entered, the relationship of parent and child and all rights, duties, and other legal consequences of the natural relationship of parent and child exist.  The adoption file is sealed to be opened only by order of the court for good cause shown.

ABUSE AND NEGLECT

I have had the opportunity of being appointed and retained on several child abuse and neglect cases over the course of my eleven year practice.  In the case of  South Carolina Department of Social Services vs. Bone et al. 2000 DR 22 84,  I was appointed to represent the Defendant Mother who was accused of child abuse and neglect as a result of her 2 ½ year old baby’s death. The Father of the deceased child was incarcerated in prison.  The Mother’s live-in boyfriend was also charged with homicide by child abuse.    Both the Mother and the live-in boyfriend accused each other of the baby’s death.  They both were subsequently arrested for the death of the child.  There were three other children in the home: a 5 year old and 4 year old twins.   Law enforcement took emergency protective custody of the three children due to the parents’ incarceration.  At the time of the probable cause hearing, the paternal grandparents of the mother requested to intervene into the action to seek custody of the minor children.  The paternal grandparents further agreed to submit to an investigation concerning whether any one of them or a member of their household was listed on the Central Registry of Child Abuse and  Neglect, a SLED check and any other relevant department records and county sex offender registries for the past five years.   The Merits hearing was held approximately thirty days after the probable cause hearing.  The paternal grandparents were awarded physical custody of the minor children and a treatment plan was issued for the Defendant Parents.  In the interim, Defendant Mother was sentenced to 40 years in prison for homicide by child abuse in General Session.  A permanency planning hearing was held approximately one year later, the Department sought to terminate the parental rights of the biological parents and proceed with adoption due to the parents’ inability to complete the treatment plan due to their incarceration.  The court granted the relief. A new action was filed for termination of parental rights. The parents’ parental rights were terminated.  

In the case of South Carolina Department of Social Services vs.  Roe  et al. 2001 DR 22 892, I was appointed to represent the Defendant Mother. DSS alleged that the Defendant Mother abused and neglected her two year child in that the child was harmed or threatened with harm as defined by S. C. Code of Laws Ann. § 20-7-490 when Defendants while responsible for the child’s welfare, did or allowed the following:  Defendant Mother arrived home at 2:00 a.m. in the morning of October 10, 2001 and placed her two month old child and two year old child in the bed with her.  The two month old child was found to be deceased in the bed the next morning.  The Defendant Mother tested positive for cocaine on October 10, 2001, the morning of her infant daughter’s death.  The child’s death was due to asphyxiation due to overlaying.    DSS took Emergency Protective Custody of the surviving child pursuant to S.C. Code of Laws Ann. § 20-7-610.  The child was placed into foster care.  Attached to the petition for emergency protective custody was the “Affidavit of Reasonable Efforts”.  The Department had provided Defendant Mother with drug treatment services since the death of her child and Defendant Mother continued to test positive for cocaine use.   Therefore, reasonable efforts were made by the Department to avoid removal of the child from the home.  At the probable cause hearing, probable cause was found for the Department to retain legal and physical custody of the minor child.  A merits hearing was held approximately thirty five days later pursuant to S.C. Code of Laws Ann. § 20-7-736 (Supp).  The Defendant Mother and Defendant Father agreed to a finding of threat of harm of physical abuse and/or neglect.  They further agreed to comply with the terms of the treatment plan.  The Defendant Mother did well.  She tested negative for any drug use for six months.  The Department filed its Motion and Notice for Judicial Review.  The judicial  review hearing was held approximately six months after the merits hearing. The Department continued to offer services to the Defendant Mother.  A second judicial review hearing was scheduled in December, 2002 wherein the Defendant Mother was found to be compliant with the treatment plan.   A third judicial review hearing was held on April 23, 2003, the Defendant Mother still complied with the treatment plan.  In an effort to re-unite the Defendant Mother with the minor child, the Department scheduled a permanency planning hearing recommending same.  One day before the permanency planning hearing, the Defendant Mother tested positive for cocaine use.  The Department requested that the Court grant it the right to proceed with a termination of parental rights actions. The court awarded the relief.  The department filed a separate action to terminate parental rights in 2003 DR 22 631 and the same was granted.  

In the case of  South Carolina Department of Social Services vs.  Timofai et al 2006 DR 22 324, I was retained to represent the Defendant Mother. DSS alleged that the Defendant Mother committed threat of harm of physical abuse and/or neglect to her unborn child by using methadone without prescription during her pregnancy.  Approximately one month prior to the birth of the baby, Defendant Mother enrolled in a methadone treatment center. The Defendant Mother gave birth to her infant daughter on May 18, 2006.  Doctors diagnosed the minor child with experiencing withdrawals seventy two hours after birth.  The doctor and the Defendant Mother disagreed with the treatment of the minor child. The doctor believed that the Defendant Mother was going to interfere with the treatment of the baby and thus called law enforcement.  Law enforcement took emergency protective custody of the minor child on May 23, 2006 and contacted the Department of Social Services.  A probable cause hearing was held on May 26, 2006.  The parties agreed that the Department of Social Services would retain legal and physical custody of the minor child since the child was in the hospital experiencing withdrawal.  DSS conducted hair follicle testing on Defendant Mother and the results were negative for any type of drug use.   A merits hearing was held on June 16, 2006. DSS placed physical custody of the minor child with the paternal grandparents and gave Defendant Mother supervised visitation as often as she desired.  The parties agreed to a treatment plan.  A judicial review hearing was scheduled on September 20, 2006. The parties agreed that the Defendant Mother shall have physical and legal custody of the minor child immediately.  The case will be reviewed and closed by consent of the parties once the Defendant Mother completes her treatment plan.



JUVENILE JUSTICE
I have been appointed on a significant amount of cases concerning juvenile justice such that I can competently preside over trials concerning same.  I will not reference the actual case names and case numbers to protect the identity of the minor children. The rules pertaining to juvenile justice is found in S.C. Code of Laws Ann. §§ 20-7-7205 through 20-7-7815.  When law enforcement takes a minor child into custody, the officer may exercise one of two options:  (1) release the minor child to the parents or (2) detain the minor child.  If the minor child is released to the parents, the child is referred to the Department of Juvenile Justice (hereinafter referred to as “DJJ”).  Once the minor child is referred to DJJ, an intake interview is scheduled.  At the intake interview, DJJ will gather background information on the child.  DJJ prepares a predisposition report based on the intake interview as well as other information obtained from other persons or agencies. The results of the background information will determine the recommendation that DJJ makes to the Solicitor on a predisposition report.  The predisposition report contains the following: name; address; telephone number; living arrangements of the minor child; income of minor child’s supporting source; whether the child has any medical, emotional or substance abuse problems; whether the child has prior adjudicatory hearings or diversion(s); any pending charges; present offense; and most importantly, the recommendation of the intake counselor.  There are three choices of recommendation based on the background of the child: (1) dismiss the charges, (2) diversion to the Youth Mentor Program (this is different for each county), or (3) prosecute the case.   In the case of State of South Carolina vs. JB, I was retained by the minor child’s parent to represent the minor child on a charge of shoplifting at Wal-mart.  When the child came into the custody of law enforcement, the officer, upon processing the paperwork, released the minor child into the custody of his parents.  An intake interview at DJJ was scheduled.  DJJ gathered background information from the minor child and his parents.  The child was being raised in a good, sound and stable environment.  He attended church on a weekly basis.  The minor child was very apologetic and embarrassed by the “stupid mistake” that he had made.  The shoplifting charge was his first offense.  DJJ recommended dismissal of the charge to the Solicitor.  The Solicitor based on the predisposition report dismissed the case.

Pursuant to S.C. Code of Laws Ann. § 20-7-7215 (Supp), if a child is detained by law enforcement, the child may be detained for up to six hours in a local jail separated from the adult offenders.  DJJ must be notified within this time period and the child placed in its custody.  An emergency detention hearing must be held within 48 hours to determine if there is probable cause for the juvenile to be detained by DJJ until the adjudicatory hearing and/or dispositional hearing.  If the Court finds, based on the showing and report of the Solicitor and DJJ, that there is probable cause to continue the detention of the juvenile, a review hearing must be scheduled within ten days following the initial juvenile hearing.  The burden of proof is the same for each hearing.  If the Court once again finds that probable cause exists to continue detention of the juvenile, another review hearing will be scheduled within thirty days following the ten-day hearing.  A juvenile must not be detained for a period exceeding ninety days unless exigent circumstances exist as determined by the Court. The Court normally finds exigent circumstances exist in serious offenses such as felonies. 

If DJJ recommends prosecution of a minor child’s case, an adjudicatory hearing is scheduled. In the following two cases, DJJ recommended prosecution of the case because the minors had prior diversions and prior adjudicatory hearings. In the case of State of South Carolina vs.  MW, I was appointed to represent the minor child.  The minor child was charged with purse snatching and carrying a weapon on school property.  In the case of State of South Carolina vs. TS, I was appointed to represent the minor child.  The minor child was charged with shoplifting less than $1,000.00.  In both cases, the minor child was advised of his right to have a trial to face his accuser.  The minor child, in both cases, did not desire to have a trial and desired to plead guilty to the charges as alleged because he in fact was guilty. Due to the fact that each child pled guilty to the offenses as charged, the adjudicatory hearing disposed of the charges.  The court was informed of each minor child’s school records, any previous convictions, any outstanding charges and the recommendations of DJJ and the Solicitor .  In both cases, the minor child was committed to the Department of Juvenile Justice for an indeterminate period not to exceed his twenty-first (21st ) birthday.  However, the commitment was suspended and the juveniles were committed to the Department of Juvenile Justice for a determinate period of ninety (90) days. However, the commitment was suspended and the juveniles were placed on probation for a period of nine months under the supervision of the  Department of Juvenile Justice with imposed terms of probation. 

If the judge determines at the adjudicatory hearing the juvenile needs to be committed to DJJ for placement in a corrective environment pursuant to S.C. Code of Laws Ann. § 20-7-7810 (Supp), the child must be sent for evaluation by DJJ for a period not exceeding forty five days.  If the child has been previously evaluated and the results are available to the court or if the child has been discharged from probation within the past year and the result of his previous evaluation is available to the court at the adjudicatory hearing, the juvenile may be committed to DJJ without another evaluation.  A child may be committed to DJJ without an evaluation if the sentence is determinate for a period not exceeding ninety days.  

15.
What is your rating in Martindale-Hubbell? Unknown. If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
I never appeared in federal court until this year.  The case was scheduled for trial on 09/20/06, but was settled.  I appeared for the roster meeting and settlement conference before Judge Duffy.

(b)
state:
I have appeared in state court for domestic hearings/trials, roster meetings for civil matters, civil trials, roll call for criminal matters, criminal trials, probate court chemical dependency or estate hearings,  master in equity hearings on an average of 5-10 times per month. 

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:         
24%;


(b)
criminal:      
1%;


(c)
domestic: 
75%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

2%;


(b)
non-jury: 
98%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


The following five cases are significant to me because they have furthered prepared me to effectively and efficiently preside over cases dealing with these issues as well as trials in general as a Judge of Family Court.  


(a) 
Gallant-Taylor vs. Taylor, 2002 DR 22 156 was an annulment action based on non-consummation of marriage and fraud. The parties met in 1995 and never engaged in sexual intercourse while dating. Plaintiff Wife is a Christian saved by Christ and Defendant Husband is a Minister.  The parties believed that sexual intercourse was an act reserved for married couples. Thus, the couple agreed not to engage in intercourse until married.  The parties were married on December 29, 2001 in Georgetown County. Throughout the marriage, Defendant Husband offered excuses as to why he could not engage in sexual intercourse with Plaintiff Wife. Defendant Husband’s continuous refusal to engage in sexual intercourse with Plaintiff Wife led to the parties’ separation on May 3, 2002 in Columbia, SC. Plaintiff Wife filed an action for annulment.   The court found based on the testimony of  Plaintiff Wife that: (1) the parties agreed that intimacy was appropriate when two parties were married; (2) the Plaintiff Wife expected that the parties would consummate their relationship once they were married; (3) the Plaintiff Wife was reasonable in expecting that the parties would consummate their relationship once they were married; (4) the parties never engaged in sexual relations during marriage; (5) the Plaintiff is entitled to have her marriage annulled based on non-consummation of marriage and (6) the Plaintiff is entitled to have her marriage annulled based on fraud.

    
(b)
Stephens, Respondent vs. Stephens, Appellant Unpublished Opinion No. 2002-UP 077  was significant because the Court of Appeals agreed with my position that the trial court erred in apportioning the marital debts of the parties.   At the time of the commencement of marital litigation, the total credit card debt of the parties was $24,927.30.  Of this total debt, the trial court ordered Husband to pay $22,065.07 and ordered Wife to pay $2,862.23.  The trial court, in its order, failed to address any of the factors as they relate to apportionment of marital debt. The Court found the Husband at fault in the break up of the marriage and Wife was granted a divorce on the grounds of physical cruelty.  Although fault is one factor for the court to address in equitably dividing marital property, it does not justify a severe penalty. Morris vs. Morris 335 S.C. 525, 517 S.E.2d 720 (Ct. App. 1999).  The Wife argued that because she was given the marital home by the Husband and there exists a mortgage of $13,000.00 on the home, the award is fair.  However, the Wife received the marital home as part of the settlement agreement. There was no indication that the Court considered this debt in apportioning the debt. The Court of Appeals was unable to discern from the record the family court’s basis for its apportionment of the credit card debt.  The case was remanded for further consideration and discussion of the factors set forth in S.C. Code of Laws Ann. § 20-7-472 (Supp).  The Court of Appeals further stated that the court may adjust the apportionment of the debt if it deems such an adjustment is appropriate.


(c)
Moore vs. Moore 2002 DR 22 156 was a two day contested trial concerning custody of the parties’ minor children, alimony and attorney fees. A guardian was appointed to represent the interests of the minor children.  I represented the Defendant Father.  The Court awarded custody of the parties two minor children to the Father.  In determining custody, the Family Court considered the character, fitness, attitude and inclination on the part of each parent as they impact or relate to the child.  Paparella v. Paparella 340 S.C. 186, 531 S.E.2d 297 (Ct. App. 2000).  The Court found the Father to be more actively involved in the children’s daily life.   The Court also found the Father to be the primary caretaker of the minor children.  The Court was guided in awarding custody to the primary caretaker by the cases of  Smith v. Smith 294 S.C. 194, 363 S.E.2d 404 (Ct. App. 1987) and  Epperly v. Epperly 312 S.C. 411, 440 S.E.2d 884 (1994).   Mother was denied alimony.  The factors were not proven.  Mother was also ordered to pay a portion of Father’s attorneys fees based on the factors in Glasscock vs. Glasscock , 304 S.C. 158, 403 S.E. 2d 313 (1991) and clarified in EDM v. TAM 307S.C. 471, 415 S.E.2d 812 (1992): the difficulty of the matter, favorable results obtained, reasonableness of time and costs incurred, ability of the Mother to pay attorney fees and inability of the Father to pay attorney fees if no assistance is provided.  


(d)
Harrell vs. Gubicza  2004 DR 26 2251 was a two day contested trial concerning custody of the parties’ minor child.  A guardian was appointed to represent the interests of the minor child.  I represented the Plaintiff Father.  The Father brought this action to save his daughter from the immoral environment of the Defendant and Defendant’s Mother home. The parties were never married and the child was born out of wedlock.  The law states that custody of a child born out of wedlock is with the mother.  However, an acknowledged father may petition the court for custody or visitation.  At such proceeding, the best interest of the minor child is the determining factor S.C. Code of Laws Ann. § 20-7-953 (B) (1976).  Absent an agreement or court order regarding child custody, both parties are equally entitled to the custody of the minor child.  S.C. Code of Laws Ann. § 20-7-100 (Supp).   In this case we had a child born out of wedlock to young parents who had not had the issue of custody decided between them. At the temporary hearing, custody of the minor child was awarded to the Plaintiff because of the affidavits submitted on his behalf as well as the fact that the Defendant did not appear.  At the conclusion of the merits hearing, the Court undertook the awesome task of looking into the past of each party and predicting which of the two available environments would advance the best interest of the child and bring about the best adjusted mature individual.  Cook v. Cobb 271 S.C. 136, 142, 245 S.E.2d 612, 615 (1978).  The Court awarded custody of the minor child to the Father. 


(e)
Pushia vs. Pushia 2005 DR  22 470 was a divorce matter wherein the Plaintiff Wife sought alimony. The parties were married for twenty years.  For most of the marriage, the Plaintiff Wife was a homemaker.  The Defendant Husband’s monthly income was $5869.  The Plaintiff Wife’s imputed monthly income was $893. The Defendant Husband was ordered to pay child support for the parties’ two minor children in a semi-monthly amount of $392.50 plus the 5% court costs.  The Court found that although the Plaintiff Wife was a homemaker, she had a high school education, nursing degree, was very computer literate, skilled in word processing and had the probability of good opportunity.  The court considered the following in awarding rehabilitative alimony:  (1) the duration of the marriage; (2) the age, health, and education of the supported spouse; (3) the parties’ accustomed standard of living; (4) the ability of the supporting spouse to meet his needs while meeting the needs of the supported spouse; (5) the  time necessary for the supported spouse to acquire job training or skills; (6) the likelihood that the supported spouse will successfully complete retraining; and (7) the supported spouse’s likelihood of success in the job market.  Plaintiff testified that she desired to go back to school to obtain a dual degree in Medical Office Clerical Assistant and Office Systems Technology at Horry Georgetown Technical College.  While pursuing this career, Plaintiff Wife would need financial support to assist her with the college expenses and the household expenses.  The Court further considered the additional schooling required by the Plaintiff Wife as well as the time necessary for the Plaintiff Wife to look for and obtain employment after school to sufficiently support herself.  The Court awarded the sum of $1000 per month for 5 years, beginning June 15, 2006 and continuing the 15th of each month thereafter.  The Court believed this amount to be sufficient rehabilitative alimony for the Defendant Husband to pay and for the Plaintiff Wife to receive. The amount would allow the Plaintiff Wife to meet her expenses at approximately the same level during the marriage.  The Defendant Husband was the principal wage earner and provided the family with a comfortable standard of living.  Defendant Husband earned $60,000 per year most of which was earned at his principal employment with International Paper Company.  The Court found that Defendant Husband would have no difficulty maintaining his standard of living by payment of $1000.00 to Plaintiff Wife on a monthly basis.  The award was intended to encourage Plaintiff Wife to become self-supporting after the divorce from Defendant Husband.  I believe this to be the trend of the court in these type cases. 
20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a) 
Sheryl L. Stephens, Respondent v. Michael Anthony Stephens, Appellant.  Appeal from Georgetown County Haskell T. Abbott, III, Family Court Judge. Unpublished Opinion No. 2002-UP-077. submitted November 14, 2001-Filed February 11, 2002.  Affirmed in Part; Remanded in Part.  In this case, I represented the Appellant. 


(b)
Ralph Hoffman, Appellant vs. Lola Watts, Respondent, Appeal from Georgetown County Master in Equity, Benjamin H. Culbertson.  Affirmed. Unpublished Opinion.   In this case, I represented the Respondent.

21.
List up to five criminal appeals that you have personally handled.  None. Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

22.
Have you ever held judicial office?  No.  

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

24.
Have you ever held public office other than judicial office?  No.  

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable. 

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No. 

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office? Yes. If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Holmes and Holmes Trucking, Inc.  March 2005-Present.  I am co-owner along with my husband.  This business is a logging business in which my husband operates an 18-wheeler truck on a part-time basis.   I really have no duties with respect to this business.  We have an accountant that handles the bookkeeping and all appropriate filings.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Yes.  Explain the nature of the business, your duties, and the term of your service. Holmes and Holmes Trucking, Inc.  March 2005-Present.  I am co-owner along with my husband.  This business is a logging business in which my husband operates an 18-wheeler truck on a part-time basis.  I really have no duties with respect to this business.  We have an accountant that handles the bookkeeping and all appropriate filings.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.   None. 

AMENDED 31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance? No. 


AMENDED: Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance? Yes. If so, give details but do not include traffic violations for which a fine of $125 or less was imposed. I was cited for careless operation and fined $225. I was actually speeding. I was en route from District Court in Charleston back to my office for a 2:00 p.m. appointment. 

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No. 

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities? No.  Have you ever defaulted on a student loan?  No.  Have you ever filed for bankruptcy?  No.  

34.
Have you ever been sued, either personally or professionally?  If so, give details.   


While on the Board of Directors of the Georgetown County Chamber of Commerce, I was sued, individually as well as a member of the Board of Directors, along with all other Board of Directors by another board member.  The case was filed  as Case # 2000 CP 22 177 Perry Johnson, Plaintiff vs. Georgetown County Chamber of Commerce, Mary Michel individually and as President of the Georgetown County Chamber of Commerce, M. P. Swenson individually and as Chairman of the Board and as Representative of all members of the Board of Directors of the Georgetown County Chamber of Commerce, Dan Scheffing, as Successor Chairman of the Board and as Representative of all members of the Board of Directors of the Georgetown County Chamber of Commerce, Nikki Ewing, David Schronce, Allen Altman, Drew Johnson, Russ Campbell, Jan Bromwell-Holmes, Gail Restar, Mike Andrews, and Linda Ketron, individually and as members of the Board of Directors of the Georgetown County Chamber of Commerce, Defendants.  

The suit was really a petty matter between Perry Johnson, Treasurer of the Board and the President, Mary Michel.  I am not sure what transpired between Mr. Johnson and Ms. Michel.  Ms. Michel made comments to the press concerning Mr. Johnson and Mr. Johnson, in turn, made comments to the press about Ms. Michel.  Mr. Johnson was removed from his position as Treasurer during one of the board meetings.  He became angry and subsequently filed suit seeking relief based on defamation of character and intentional infliction of emotional distress.  An attorney was hired by the Chamber of Commerce to defend the suit.   I’m really not sure if any money was paid to Mr. Johnson, but the suit was settled and dismissed with prejudice.  

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?   No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions. None.   

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40. Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek. 


09/22/06
Color Copies

$  3.05


09/22/06
Postage

$    .78 


09/26/06
Resume Paper
$20.95


09/26/06
Postage

$16.38


09/28/06
Postage

$46.02







$87.18

AMENDED 41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship. None.


AMENDED: Vida O. Miller $100 for re-election campaign on October 6, 2006.
42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened? No. Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf? No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy? No. 

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate? No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
Georgetown County Bar Association; 


(c)
South Carolina Black Lawyers Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Advisory Board Member of the Salvation Army (Treasurer 2004);


(b)
Board Member of Georgetown County Chamber of Commerce;


(c)
Board Member of Kids Voting, USA for Georgetown County;


(d)
Georgetown County Women’s Democratic Party (President, July 2000-June 2001);


(e)
Board Member of the Friends of the Kaminski House;


(f) 
Board Member of Friends Leading Youth (FLY) ;


(g)
Board Member of Kids Voting, USA-Georgetown County;


(h)
Kensington Elementary School Improvement Council;


(i) 
Alpha Kappa Alpha Sorority, Inc.;


(j) 
Women Missionary Society of the AME Church (3rd Vice President 2005-Present);



Membership and Recruitment Chair (2004);



Non-governmental Organization (NGO) Representative (2002-2004).

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  I am a diligent and hard worker.  I place pride in everything that I do.  In my practice of law, there are no duties that I can not perform in the absence of my office staff.  I research relevant case law for all cases tried and prepare all orders as directed by the Court.  I have no doubt about my ability to be an effective, a competent and a respectable judge.  These are all values that I hold dear to my heart.  I am the mother of two children (5 and 2).  I manage to effectively run my household and efficiently supervise two employees at the law office.  I can handle the pressure of a rigorous schedule and look forward to the opportunity to serve the public as a Judge of Family Court.  

49.
References:

(a) Charlesann H. Buttone 2221 Peachtree Street, Georgetown, SC  29440 



(843) 546-5720;

(b)
Elder Sandy W. Drayton, AME Church Georgetown District, 500 S. Kaminski St., 


Georgetown, SC  29440 (843) 545-0218;


(c)
Pastor Reginald C. Morton, St. Paul AME Church, 5348 Exodus Drive,

 

Georgetown, SC  (843) 543-4326;


(d)
Lynn Wood Wilson, Office of the Mayor, P.O. Box 939, Georgetown, SC

29442  (843) 545-4001;


(e)
Chester Duke, South Carolina Bank and Trust, 1134 North Fraser St.,

 

Georgetown, SC  29440 (843) 436-2265.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: Jan B. Bromell Holmes
Date: 10/02/06

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has primarily focused on nine evaluative criteria which has included a survey of the bench and Bar, a thorough study of your application materials, verification of your compliance with state ethics law, a search of newspaper articles in which your name may have appeared, any previous screenings where it's appropriate, and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy or election, nor are there any witnesses here to testify.  Do you have a brief opening statement you would like to make?

MS. HOLMES:  I do not have a brief opening statement.  I would just like to say I consider it an honor and a privilege to be here.

CHAIRMAN DELLENEY:  Thank you.  If you would answer any questions our able counsel may have for you.

MS. WELLS:  Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Ms. Holmes provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that this statement be entered into the public record at this time.

CHAIRMAN DELLENEY:  It will be done without objection.

Sworn Statement to be included in Transcript of Public Hearing
Family Court Judge

(New Candidate)

Full Name:
Jan Benature Bromell Holmes

Address: 
189 Cleburn Street



Georgetown, SC  29440

Work Telephone: (843) 546-6818 

1.
Why do you want to serve as a Family Court Judge? 


I want to serve as a Family Court Judge because of my strong passion for Family Law.  I am naturally inclined to attentively and objectively listen to all parties in a dispute.  I am inherently fair, open-minded, courteous, diligent, patient, humble and compassionate.  I possess the intellectual capacity to interpret legal principles, apply them to the facts of each case and clearly and logically communicate the reasoning leading to my conclusions.  I further desire to serve as family court judge because of my love for people.  I possess the ability to work well with others as well as relate well to others, regardless of their background.  

2.
Do you plan to serve your full term if elected? 


Yes

3.
Do you have any plans to return to private practice one day? 


No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice? 


Yes

5.
What is your philosophy regarding ex parte communications? 


My philosophy regarding ex parte communications is that all parties should have the right and opportunity to be heard on any matter pending or impending before the Court prior to any decision being made by the Court.  Canon 3(B) (7) directs “that a judge shall not initiate, permit, or consider ex parte communications, or consider other communications made to the judge outside the presence of the parties concerning a pending or impending proceeding.  


Are there circumstances under which you could envision ex parte communications being tolerated?  


The circumstances that I envision ex parte communications being tolerated are: (1) administrative purposes: the judge speaking with the clerk in order to schedule a case; (2) emergencies that do  not deal with substantive matters or issues on the merits.  If ex parte communication is entertained at this time, the judge must reasonably believe that no party will gain a tactical or procedural advantage as a result of the ex parte communication; (3) the judge seeking advice from a disinterested expert on the law applicable to a pending or impending matter.  If advice is sought, the judge must give notice to all parties of the name of the person consulted and the substance of the advice.  The parties must also be given a reasonable opportunity to respond; and (4) by consent of the parties in an effort to settle or mediate contested issues pending before the judge.  I have experienced temporary restraining orders being issued in orders of protection and domestic violence matters where it appeared based on the affidavit of the affiant or in the verified complaint, that immediate and irreparable harm, injury, loss or damage would result to the affiant before notice could be served and a hearing held thereon.  I have also experienced a bench warrant being issued for failure to pay child support as ordered by the court without the actual rule to show cause action and summons being served on the Defendant because it appeared to the court that the Defendant could not be served with notice.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

My philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before me would be to recuse myself.  Failing to do so creates a situation where my impartiality might reasonably be questioned and may usurp the integrity and independence of the judiciary as well as create an appearance of impropriety. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal? 


If I disclosed something that had the appearance of bias, but I believed it would not actually prejudice my impartiality, I would allow a party and his/her attorney if represented, the opportunity to discuss my disqualification/recusal outside of my presence.  Once the party has discussed my disqualification/recusal, I would allow the party to request my recusal in the form of a motion, if he/she desires. 


Would you grant such a motion? 


Yes, I would grant the party’s motion for my recusal.  

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  


I would disqualify or recuse myself from a pending or impending proceeding that involved the appearance of impropriety because of the financial or social involvement of my spouse or a close relative.  I would also discourage my spouse or close relative from continuing relationships with individuals likely to come before the court in which I serve to avoid creating an appearance of exploitation of my office or favoritism and in order to minimize the potential for my disqualification in the future.   

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


I would make it a practice to not accept gifts from individuals likely to come before me to avoid casting doubt on my capacity to act impartially as a judge.  With respect to social hospitality, I would attend functions classified as ordinary social hospitality so long as I wasn’t the only invited person.  I would attend functions such as birthday parties, weddings and anniversaries.  

In accordance with Canon 4 (D) (5), I would accept gifts incident to: 

(1) a public testimonial, books, tapes or other resource materials provided by a publisher on a complimentary basis for my official use; 

(2) the business, profession or other separate activity in which I am involved, provided it can not be perceived as intending to influence me in the performance of my duties; (3) ordinary social hospitality; (4) my birthday or anniversary from  family and/or friends, provided the gift is commensurate to the occasion and the relationship; (4) relationships from individuals of whom I would be disqualified from hearing any matters.     

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  


Canon 3 (D) (1) directs that If I became aware of misconduct of a fellow judge, I should call the violation to the fellow judge’s attention.  I should further do what I could to rectify the problem and if the violation raises a substantial question as to the other judge’s fitness for office, as difficult as it may be, I must report the violation to the appropriate authority.

Canon 3 (D) (2) directs that If I became aware of misconduct of a lawyer, I should call the violation to the lawyer’s attention.  I should further do what I could to rectify the problem and if the violation raises a substantial question as to the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, as difficult as it may be, I must report the violation to the appropriate authority.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  


In 2000-2001, I served as President of the Georgetown County Women’s Democratic Party.  I have not attended any meetings since that time and certainly would not find it appropriate to do so if elected.  I understand that the integrity and independence of the judiciary is of utmost importance.  

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench? 


My husband and I are co-owners in a logging business, Holmes and Holmes Trucking, Inc.  He manages the funds and all paperwork.  I still envision my limited involvement in this business, if elected.  

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?


It is the practice of family court judges to have the prevailing party’s attorney draft the order consistent with the judge’s findings of facts, conclusions of law and the applicable case law as recited by the judge in issuing his/her ruling in the case.  Once the order is drafted, a copy is provided to the other side for approval and presented to the judge for signature.  I would continue this practice.  

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?


If elected, I would invest in software that provides a “tickler” as to approaching deadlines as well as use a calendaring system maintained by myself and my staff to inform us of approaching deadlines.  I would also inquire of the retiring judge and his staff as well as other judges and their staff as to the method used to adhere to deadlines. 

15.
If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case? 


If elected, I would require guardians ad litem and other testifying professionals to file interim reports concerning their investigation during the pendency of a case to insure that they are adequately supervised by me.  

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy? 


My philosophy concerning judicial activism is that it should be used in cases involving juvenile justice.  There are times that judges need to be creative when dealing with juveniles, much like parents have to be with children.  Judges should be effective in setting public policy as it relates to improving the law, the legal system or the administration of justice. 

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  


To further the improvement of the legal system, I desire to undertake enactment of a juvenile justice court aimed to curtail the use of alcohol and/or drugs by teenagers.  This appears to be a need in the Fifteenth Judicial Circuit.  I further plan to require mandatory counseling for parents involved in a contested custody matter.  The counseling will be aimed at promoting friendly exchanges of communication between the parents to facilitate a healthy environment for the minor children.  I also desire to require mandatory counseling for children that are the product of contested custody actions and divorces. This service will be provided through the schools or paid for by the parents at the Waccamaw Center for Mental Health. 

18.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  


I do not feel that the pressure of serving as a judge would strain my personal relationships.  As an attorney, I made it a practice not to discuss my cases with family and the limited friends of whom I associate. When I am not at work, I am with my family, working for my church in some capacity or working for my sorority in some capacity.  I don’t foresee me having to change the activities in which I engage or change the person that I am because I always carried myself in the utmost of respect.  Imbedded in me is the fact that my character is of highest importance.  I have guarded my activities and associations with my character in mind.

19.
Would you give any special considerations to a pro se litigant in family 
court?

At a temporary hearing, I would ask the pro se litigant if he or she had an opportunity to obtain an attorney for representation.   If he or she had not, I would continue the case with the consent of the opposing party to give the litigant ample time to hire an attorney.  However, if the pro se litigant chooses to proceed without an attorney, I can not provide any special consideration or any advice to him or her.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? 


No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  


No, I would not hear a case where I or a family member held a de minimus financial interest in a party involved.  Canon 3 (E) (1) (c) directs that a judge shall disqualify himself or herself from a proceeding if the judge or a member of the judge’s family held more than a de minimis interest in a party to the proceeding.  I would not hear the case even though the question states that the interest is de minimis to avoid the appearance of impropriety.  

22.
Do you belong to any organizations that discriminate based on race, religion, or gender? 


No

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses? 


For all years of my practice, I have exceeded the mandatory minimum hours requirement and have carried hours over to the following year.  I have not completed the mandatory minimum requirement hours for 2006 as of this date.

24. What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice? a. Divorce and equitable distribution: 75%; b. Child custody: 75%; c. Adoption: 50%; d. Abuse and neglect: 50%; e. Juvenile cases: 50%.

25.
What do you feel is the appropriate demeanor for a judge? 


I feel that the appropriate demeanor for a judge is to be in control of himself or herself  at all times.  A judge should be patient, courteous, fair, impartial, dignified, fearless, attentive, competent and efficient at all times.  

26.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or would these rules apply seven days a week, twenty‑four hours a day?  


The appropriate demeanor of a judge expressed in the previous answer would apply to a judge at all times, in all matters and at all places.   

27.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you, especially with a criminal defendant? 


I do not feel that it is ever appropriate for a judge to be angry with a member of the public that would appear before him or her, especially with a criminal defendant.   


Is anger ever appropriate in dealing with attorneys or a pro se litigant?  


Anger is never appropriate in dealing with attorneys or pro se litigants.  Canon 3(B) (4) directs that a judge shall be patient, dignified and courteous to all individuals appearing before him or her.

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?  


I have spent $87.01 on my campaign as of this date.

29.
Have you sought or received the pledge of any legislator prior to this date? 


No 

30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening? 


No

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released? 


No 


Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? 


No

32.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office? NA

33.
Have you contacted any members of the Judicial Merit Selection Commission? No.

34.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Jan Benature Bromell Holmes

Sworn to before me this 2nd day of October, 2006.

Notary Public for South Carolina

My commission expires: August 13, 2014

MS. WELLS:  Also included in the notebooks for your review is a copy of Ms. Holmes' personal experience statement.  One final procedure matter, I note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire which was introduced earlier into the record, Ms. Holmes meets the statutory requirements for this position regarding age, residence and years of practice.  As, Mr. Chairman, you mentioned, she is a candidate for the Fifteenth Circuit, Seat 1.

BY MS. WELLS:

Q.   Ms. Holmes, would you please at this  time state your residence and your County of residence?

A.   I live in Georgetown County.

Q.   Ms. Holmes, why would you want to serve as a family court judge?

A.   I have a strong passion for family court.  I thoroughly enjoy practicing in family court.  I believe that I'm naturally inclined to objectively listen to both sides of an argument.  I am attentive.  I'm compassionate.  And  those are qualities that I feel that a family court judge should possess and I naturally possess those qualities.

Q.   Regarding your experience, Ms. Holmes, as it relates to your candidacy today, can you explain to the Commission members how you feel your legal and professional experience thus far would help you to be an effective family court judge?

A.   I have handled a variety of cases in family court.  I feel that I have handle every type of case that could possibly come before a family court judge, from all grounds of divorce, one-year separation, abandonment, habitual use of drugs, alcohol, adultery and physical cruelty.  I have handled all of those areas of divorce.  I've handled equitable division ranging from clients having a marital estate of zero to hundreds of thousands of dollars.  I've also handled annulment cases, juvenile justice cases, name change, separate support and maintenance, abuse and neglect cases, DSS cases, every area of family court.  So I feel like I'm thoroughly qualified for the job.

Q.   Ms. Holmes, based upon your legal experience and practice thus far, are there any areas that you feel you would need to additionally prepare for and how would you go about making that additional preparation?

A.   I don't feel that there are any areas that I would need to additionally prepare for.  I make it a habit to stay informed of the current case law advance sheets and I keep informed of any changes in the statutes.

Q.   Ms. Holmes, although you address this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor of a family court judge?

A.   I think a family court judge should be dignified but humble, caring, compassionate, attentive, professional, efficient.

Q.   Is there any family court judge currently on the bench that you would like to model yourself after or that you feel particularly exemplifies the characteristics a family court judge should have?

A.   I would have to say the judge that I'm seeking to replace, Judge Bonnoitt.

Q.   And what would you like for your legacy to be as a judge on the family court?

A.   I would like my legacy to be that I was a judge that was compassionate, that I cared, that I listened, and most of all that I was fair.

Q.   In terms of numbers of cases you've handled before the family court, what would you say your annual average of cases is in front of...

A.   I know I'm in family court at least five to ten times per month, so that would probably be well over a hundred cases.

Q.   And of those cases in which you have, how many of the cases have resulted in a trial in front of the family court?

A.   Most of the cases that result in trials are the contested custody actions.  Those are the ones that normally end up in court.  The contested adultery cases, habitual use of alcohol and drugs, adoption cases also.  That's pretty much a trial, if you have a parent that does not want to give up their parental rights.

Q.   And as a follow-up, what other types of cases do you handle in your practice at this time besides family court cases?

A.   Okay.  I handle real-estate matters, wills, deeds, closings, real-estate transactions.  Very, very few criminal cases.  But then I get that experience in juvenile justice cases in family court.

Q.   Ms. Holmes, in your amended Personal Data Questionnaire, you stated that you gave a contribution to a candidate for the House of Representatives in October of 2006 after you announced your intention to seek election to this family court seat.  Could you please explain to the committee members how that occurred?

A.   Vida Miller, we are both members of the Georgetown Women's Democratic Party, and I consider Vida to be a friend.  And I read the rules and it did not state that I could not give a donation because I am a candidate.  If I am elected as a judge, I would be prohibited from giving a donation.

Q.   And do you still have a membership in the Georgetown Women's Democratic Party?

A.   I have not attended any meetings.  I did serve as president and that was back in 2000 or 2001.  And then after I started having children, I just didn't have time to attend the meetings.

Q.   And if you were elected to this judgeship, what would you do about that membership?

A.   Oh, I could no longer be a member of Georgetown Women's Democratic Group.

Q.   And that wouldn't be any problem for you?

A.   That wouldn't be a problem.

MS. WELLS:  I have a few housekeeping issues, Mr. Chairman, if I could.

BY MS. WELLS:

Q.   Ms. Holmes, have you sought or received the pledge of any legislator prior to this date?

A.   I have not.

Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.   I have not.

Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?

A.   No, I haven't.

Q.   Have you contacted any members of this Commission?

A.   No, I haven't.

 Q.   Do you understand the 48-hour rule?

A.   I do.

Q.   And would you please explain in your own words the 48-hour rule.

A.   The 48-hour rule pretty much states that I am prohibited from seeking the pledge or support of any member of the General Assembly, and third parties on my behalf are also prohibited from seeking the pledge of support of members of the General Assembly, until 48 hours after your written report is released.

MS. WELLS:  Mr. Chairman and members of the Commission, I would note that the Pee Dee Citizens Committee reported that Ms. Holmes was a pleasure to interview; they found her to be well qualified with a great deal of experience and a good grasp of the issues and subject matter.  And, Mr. Chairman, without objection, I would ask that the Citizens Committee Report be admitted into the record.

CHAIRMAN DELLENEY:  Without objection.

MS. WELLS:  I would also note for the record that any concerns raised during the investigation of Ms. Holmes were incorporated into the questioning of her today and I have no further questions at this time.

CHAIRMAN DELLENEY:  Thank you, ma'am.  Does any member of the Commission have any questions of Ms. Holmes?  Thank you, Ms. Holmes.  We appreciate your being here with us today and your willingness to participate and serve.  Again, I would remind you about the 48-hour rule.  Once the draft report is issued, it  matures into the official report 48 hours later, but up until that time we could reconvene a public hearing and re-call candidates to ask questions about any issues that we may have at that time.  It's not very likely, but it is a possibility.  And with that, thank you and have a safe trip home.

MS. HOLMES:  Thank you for having me.

SENATOR FORD:  Mr. Chairman, who are  these --

CHAIRMAN DELLENEY:  She introduced them when she came in.

MS. HOLMES:  Do you want me to re-introduce them?

SENATOR FORD:  Yes.

MS. HOLMES:  Okay.  I didn't say that we studied for the Bar together, Belinda Davis-Branch; she's former counsel for the South Carolina State University.  She's in private practice in Orangeburg.  This is Paulette Edwards, former counsel for South Carolina Supreme Court, Office of Disciplinary Counsel.  She's in private practice in Richland.

SENATOR FORD:  In Richland, okay.

CHAIRMAN DELLENEY:  Thank you, ma'am.

MS. HOLMES:  Thank you.

(Jan B. Holmes exits the room at 5:26 p.m.)

(Stephen B. Doby enters the room at 5:26 p.m.)

CHAIRMAN DELLENEY:  Okay.  Mr. Stephen Doby?

MR. DOBY:  Yes, sir.

CHAIRMAN DELLENEY:  We're glad to have you here with us this evening.

MR. DOBY:  Thank you.

CHAIRMAN DELLENEY:  Mr. Doby seeks a position as Master-in-Equity, Third Circuit, Lee County.  If you would at this time please raise your right hand and be sworn.  Do you solemnly swear to tell the truth, the whole truth, nothing but the truth so help you God?

MR. DOBY:  I do.

CHAIRMAN DELLENEY:  Thank you, sir.  Have you had an opportunity to review your Personal Data Questionnaire?

MR. DOBY:  I have.

CHAIRMAN DELLENEY:  Is it correct?

 MR. DOBY:  It is, sir.

CHAIRMAN DELLENEY:  Do you object to our making that summary a part of the record of your testimony, sworn testimony?

MR. DOBY:  No, sir.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Master In Equity, Lee County


NAME:


Mr. Stephen Bryan Doby


BUSINESS ADDRESS:
PO Box 106






1 Courthouse Sq.






Bishopville, SC  29010


TELEPHONE NUMBER:
(office):  803-484-5454

2.
Date of Birth:

1963


Place of Birth:

Charleston, SC  

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on 08/12/89 to 
Anna Margaret McDaniel Doby. Never divorced. One child.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


College of Charleston 1981-1985, B.S. In Economics.


University of South Carolina 1986-1989, Juris Doctorate in Law.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1989.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  None

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
Auto Tort Seminar for several years which involves the trial of cases;


(b)
Ethics Seminars yearly;


(c)
All CLE and Ethics requirements met yearly since 1989.

Amended:

Course
Sponsor
Course
Course

Credit LEPR(2)

Date

Name

Number       
 Name               

Hours
Credit
2000 CLE

03/17/00    SC Bar
200363
Medical Malpractice
6.00
0

04/11/00    SCWCC
200718
Beyond Nuts & Bolts
4.75

04/28/00    ASCCA
200827
Masters of Comp 2000
6.00

10/20/00    SC Bar

201888
DUI                     

6.50

2001 CLE

03/19/01    SCCAWC
210987
Membership Meeting &







Mini Seminar

.50

05/04/01    SCCAWC
210988
4th Annual Worker’s 







Comp.


6.00
2.00

2002 CLE

05/03/02    ASCCA
220970
5th Annual Spring 







Seminar


6.00
2.00

12/13/02    CFCFS         


DSS Legal Training      
4.25
2.00

12/6-7/02   SCTLA         


Annual Auto Torts      
10.00
2.00

2003 CLE

03/14/03    CLP      
230634   
SCDSS Legal Training
5.50

05/02/03    ASCCA    
231190   
6th Annual Spring 







Seminar


6.25
2.00

2004 CLE

05/21/04    CFCFS

241712
SCDSS-OGC Cle 







Seminar


4.00

05/21/04    CFCFS

241357
Revise Lawyer’s 







Oath CLE


1.00
1.00

12/3-4/04   SCTLA             

Auto Torts XXVII       
10.00
2.00

2005 CLE

06/15/05    USDCOC
251624   
Attorney ECF Training
2.00

12/2-3/05   SCTLA             

2005 Auto Torts XVIII 







Seminar


10.00
2.75

2006 CLE

08/25/06    SC Bar

262939
The ABC’s of Social 







Security


6.00
.50
11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


Federal District Court for South Carolina 1989.


South Carolina Courts 1989.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


McDonald, McKenzie, Fuller, Rubin and Miller  1989-1992


General practice with emphasis on litigation


Jennings & Jennings, P.A.  1992-present


General Practice with emphasis on litigation


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


(c)
If you are a candidate for Master-In-Equity, please provide a brief written description of your experience in the Master’s court, including any cases handled over the past five years and include a brief description of the issues involved. Please include the frequency of your appearances before a Master-In-Equity.

I have practiced in front of a special referee on a variety of cases involving mortgage foreclosure and other non- jury issues.  I have also served as special referee on several cases..

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Approximately 5 times over the last 5 years;


(b)
state:

Approximately 5-7 times per month for the last 5





years.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

25;


(b)
criminal:
50;


(c)
domestic:
25.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

20%;


(b)
non-jury:
80%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?


Most often served as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
State vs. Adrian Branham (Murder case tried twice);


(b)
State vs. Tyrone Singletary (Hostage case at SCDC facility);


(c)
Charles Nelson vs. Coleman (Landlord tenant case);


(d)
Strickland vs. Strickland (case currently on appeal from Family 
Court);


(e)
DSS. Vs. Moore (child abuse case currently on appeal).

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)
SCDSS vs. Moore (Ct. Of Appeals) - currently pending;


(b)
Strickland vs. Strickland (Ct. Of Appeals) - currently pending.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.


(a)
None.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

24.
Have you ever held public office other than judicial office?   If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


Not Applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

AMENDED 27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No. AMENDED: 1985 to 1986 I worked at Kerrison’s Department Store as a clothing salesman.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.


Hunting migratory birds over a baited field, September 2006.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No. 

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  None.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  None.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar, member since 1989.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Bishopville Lions Club;


(b)
Lee County Library Board.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None

49.
References:


(a)
Jacob H. Jennings



Jennings & Jennings PA



PO Box 106



Bishopville, SC 29010



803-484-5454


(b)
Fred Sandy



NBSC



PO Box 427



Bishopville, SC 29010



803-484-4800


(c)
Robert D. Jennings



Jennings & Jennings PA



PO Box 106



Bishopville, SC 29010



803-484-5454


(d)
James I. Davis



PO Box 387



Bishopville, SC 29010



803-484-5341


(e)
Alston W. Woodham, Jr.



10 Galloway Store Road



Bishopville, SC 29010

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/ Stephen Bryan Doby

Date:  October 4, 2006

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our investigation has primarily focused on nine evaluative criteria, which include a survey of the bench and Bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, a study of any previous screenings when applicable, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your candidacy or election and there are no witnesses here to testify.  Do you have any brief opening statements that you would like to make?

MR. DOBY:  I would like to thank the committee for the opportunity to appear.  I have with me my wife, Ms. Anna Doby and my son James Doby.

CHAIRMAN DELLENEY:  We're glad to have both of you.  If you would at this time, answer any questions our able counsel might have for you.

MS. WELLS:  Mr. Chairmen and members of the Commission, I have a few procedural matters to take care of.  Mr. Doby provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and it's included in your notebook.  I have no concerns with this statement; and with the Commission's approval, I would ask those questions be waived in this public hearing today and would also ask that the statement be entered into public record at this time.

CHAIRMAN DELLENEY:  It will be done without objection.

Amended Sworn Statement to be included in Transcript of Public Hearing
Master-in-Equity

(New Candidate)

Full Name:
Stephen Bryan Doby

Address:
116 Harris St.



PO Box 106



Bishopville, SC  29010

Work Telephone
803-484-5454

1.
Do you plan to serve your full term if appointed?


Yes

2.
Do you have any plans to return to private practice one day?

This position is a part time position and I would continue to practice law with Jennings & Jennings, P.A.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?


Yes

Amended 4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


ExParte communications are prohibited and therefore would not be allowed under any circumstances.


Amended: Ex parte communications are governed by Canon 3, Section B7. In accordance with this rule, ex parte communications are prohibited except for the specific instances allowed by the rules. Therefore, ex parte communications would be prohibited except for the purposes outlined within the rules.

5.
What is your philosophy on recusal, especially in situations in which lawyer legislators, former associates, or law partners are to appear before you?


I would recuse myself from hearing the case under these circumstances.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would recuse myself under such circumstances and grant such a motion.

7.
What standards have you set for yourself regarding the acceptance of gifts or social  hospitality?


I would not accept gifts of social hospitality.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


The cannons of ethics require reporting such conduct and I would follow such rules.

9.
Are you affiliated with any political parties, boards or commissions that would need to be reevaluated if you are appointed?


No

10.
Have you engaged in any fundraising activities with any political, social, community, or religious organizations?


No

11.
If appointed, how would you handle the drafting of orders?

Orders would be drafted by one of the parties with disclosure to opposing side upon submission to the Court.

12.
If appointed, what method would you use to ensure that you and your staff meet deadlines?


A calendar or diary would be maintained to meet such deadlines.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I am against judicial activism and do not believe judges should set or promote public policy.      

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I would continue to be an active practicing attorney and work through the S.C. Bar to improve the legal system.

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?


The pressure and responsibility of being a judge would be very much like the practice of law and  will not present any new strain on personal relationships.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes and have so since 1989 when I was admitted as an attorney.

20.
What do you feel is the appropriate demeanor for a judge?


Compassion and dignity must be shown to all litigates.

21.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty four hours a day?


They would apply to me at all times.

22.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


Anger is not appropriate as it compromises the ability to be fair to all litigates.

23.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?


0

24.
Have you sought or received the pledge of any legislator prior to this 
date?


No

25.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

26.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No

27.
If you are a sitting judge, have you used judicial letterhead or the services of your staff while campaigning for this office?


N/A

28.
Have you contacted any members of the Judicial Merit Selection Commission?


No

29.
Are you familiar with the 48hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Stephen Bryan Doby

Sworn to before me this 4th day of October, 2006.

Notary Public for S.C.

My Commission Expires: March 9, 2008

MS. WELLS:  Also included in your notebooks for your review is a copy of Mr. Doby's personal experiences statement.  I also note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire which was introduced earlier into the record, Mr. Doby meets the statutory requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MS. WELLS:

Q.   Mr. Doby, could you tell the Commission members why you would want to serve as a part-time Master-in-Equity?

A.   Yes.  I would consider it an honor to serve.  My law partner, Robert Jennings, is the current Master-in-Equity for Lee County.  I have grown to respect Robert and the job that he does and would like to follow in his footsteps.

Q.   Regarding your experience as it relates to your candidacy as part-time Master-in-Equity today, can you explain to the Commission how you feel your legal and professional experience thus far in your life will help you become an effective Master-in-Equity?

A.   Yes.  I have very much a rural-based practice with a general practice including criminal defense representation of individuals in lawsuits and also have served as special referee on occasion, have appeared in front of special referees, have experience in mortgage foreclosures and feel that my general practice and the type of individuals that we represent in my law firm more than qualify me to serve as master.

Q.   Based upon your legal experience and practice thus far, are there any areas, Mr. Doby, that you feel you would need to additionally prepare for?  And if so, how would you go about gaining that additional preparedness?

A.   I have experience in doing mortgage foreclosures, which is the primary position, the primary kinds of cases that the Master-in-Equity would primarily hear.  And certainly the review of the rules dealing with master in equities and referrals of cases would always be helpful.

Q.   Mr. Doby, you addressed this in your sworn affidavit, but would you also tell the members of the Commission what you think is the appropriate demeanor of a Master-in-Equity?

A.   I think the demeanor of a Master-in-Equity would be very much what I do on a daily basis in dealing with individuals.  Courtesy.  The common courtesy that all litigants would, of course, be afforded, is the same -- is the same that I do with my clients now.  And therefore someone who is willing to listen to both sides, listen to the individual and obviously give a decision based on that testimony.

Q.   Is there any Master-in-Equity currently on the bench that you would like to model yourself after?

A.   Well, having a practice with Robert Jennings now for approximately 14 years who has been the Master-in-Equity for just about the entire time that I have been a member of the Jennings and Jennings law firm, Mr. Robert Jennings is who I would model myself after.

Q.   And what would you like for your legacy to be as a Master-in-Equity?

A.   That the individual person, especially those who are facing foreclosure, needs to have someone to hear those concerns and their case and to render a fair decision to them.

Q.   Mr. Doby, the retiring part-time Master-in-Equity, as you mentioned, is your partner.  And how has this affected what type of cases that you have been able to try before a Master-in-Equity?

A.   Well, it is certainly limited to some extent because we, of course, are prevented from practicing in front of masters currently under the rules.  But we do have cases prior to them being referred to Robert Jennings that our firm has represented -- and I have represented individuals in mortgage foreclosures and from time to time I have served as special referee.

Q.   As a follow-up, what other types of cases have you tried in your practice, especially that in Lee County?

A.   A general practice.  I do a lot of appointed criminal cases in Lee County.  I do retained criminal cases in Lee County.  I've also had extensive practice in trying cases in common pleas as well as family court.

Q.   And although you addressed this in your sworn statement, in your Personal Data Amendment, you were issued a warning citation by the Department of Natural Resources in October of 2006 for hunting migratory birds over a baited field.  Could you please explain to the Commission members what happened in that situation.

A.   Yes.  I was invited to a dove shoot in Newberry County.  I did not know that there had been some wheat placed in the field prior to our hunting on that particular day.  And once we began hunting, the game warden came and issued a citation.

Q.   And what happened as a result of that?

A.   There was a fine paid.

Q.   I have just a couple of housekeeping matters at this time.  Mr. Doby, have you sought or received the pledge of any legislator prior to this date?

A.   I have not.

Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.   I have not.

Q.   Have you asked any third members to contact members of the General Assembly on your behalf?

A.   I have not.

Q.   Have you contacted any members of this Commission?

A.   I have not.

Q.   Do you understand the 48-hour rule?

A.   I do.

Q.   And would you please explain in your own words the 48-hour rule.

A.   It's my understanding that once the report is issued regarding my qualifications, there is a 48-hour period where you cannot contact any member of the house or senate in regards to your candidacy.

MS. WELLS:  Mr. Chairman and members of the Commission, I would note that the Pee Dee Citizens Committee reported that Mr. Doby interviewed well and is found to be well qualified.  And I would ask, without objection, that the Citizens Committee Report be entered into the record.

CHAIRMAN DELLENEY:  Without objection.

MS. WELLS:  I would also note for the record that any concerns raised in the investigation regarding Mr. Doby were incorporated into the questioning of him today.  I have no further questions.

CHAIRMAN DELLENEY:  Anybody have any questions of Mr. Doby?  Well, thank you, Mr. Doby, and we hope you have a safe trip back home.  And we're sure the members of the delegation will be pleased to support you after the 48-hour rule expires.

MR. DOBY:  Thank you.

CHAIRMAN DELLENEY:  Okay.  Counsel advises me that we need to enter into a short period of executive session to discuss some procedural matters.

(The members went into executive session at 5:36 p.m.)

(The members came out of executive session at 5:53 p.m.)

CHAIRMAN DELLENEY:  Do we have a motion to lift the veil?

SENATOR FORD:  So moved.

CHAIRMAN DELLENEY:  All right.  The veil is lifted.  All right.  First of all, on qualifications of the four candidates for family court Fifteenth Judicial Circuit, Seat Number 1, does anybody have any problem finding all of those candidates qualified?  All right.  So they're all found qualified.  All right.  Next, qualified and nominated.  All of those in favor of Joe M. Crosby being found qualified and nominated, raise your hand.

MS. SHULER:  So ten.

CHAIRMAN DELLENEY:  So ten votes for Joe M. Crosby, qualified and nominated.  Next is Anita R. Floyd.  All of those in favor of finding her qualified and nominated, raise your hand.  All right.  Charles Reuben Goude, all of those in favor of finding Charles Reuben Goude qualified and nominated.

MS. SHULER:  9.

SENATOR FORD:  You can vote three times.

CHAIRMAN DELLENEY:  Three times.  You can withdraw your vote for the other one.  Now we have all of those in favor of finding Jan B. Holmes qualified and nominated.  So nine votes for Jan B. Holmes.  All right.  So we have ten votes for Joe M. Crosby, two votes for Anita Floyd, nine votes for Reuben Goude and nine votes for Jan B. Holmes.  And so our candidates are Crosby, Goude and Holmes.  Okay.  Moving right along.  For the family court on the second page, for the family court Eleventh Circuit, Seat Number 2, this is Judge Sawyer's seat.  Michael Medlock, all of those finding   Michael Medlock qualified raise your hand.  Does anyone have any problems with finding the other two candidates, Deborah Neese or Robert Newton, qualified?  All right.  They will be found qualified.  All right.  All of those in favor of finding Deborah Neese qualified and nominated, raise your hand.  All right.  Ten votes for Deborah Neese.  All of those in favor of finding Robert E. Newton qualified and nominated, raise your hand.  All right.  So we will report two candidates out for family court Eleventh Circuit, Seat Number 2, Deborah Neese, who received ten votes and Robert E. Newton who received ten votes.

(Judge J. Ernest Kinard enters the room  at 5:56 p.m.)

CHAIRMAN DELLENEY:  Good evening, Judge Kinard.  This is -- of course everyone here knows this is Judge Kinard who is the circuit court judge for the Fifth Judicial Court, Seat Number 1.  If you would, Judge Kinard, raise your hand right.

JUDGE KINARD:  Right hand is up.

CHAIRMAN DELLENEY:  Do you solemnly swear to tell the truth, the whole truth and nothing but the truth so help you God?

JUDGE KINARD:  I do.

CHAIRMAN DELLENEY:  Thank you, sir.  Have you had an opportunity to review your Personal Data Questionnaire?

JUDGE KINARD:  I've reviewed it, yes.

CHAIRMAN DELLENEY:  Do you have any objection to our making that a part of the record of your sworn testimony?

JUDGE KINARD:  I have no objections.

CHAIRMAN DELLENEY:  Thank you, sir.  It will be done at this point in the transcript.  

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION: Resident Circuit Court Judge for the Fifth Judicial Circuit, Seat #1 currently held by J. Ernest Kinard, Jr.  Term expires June 30, 2007.


NAME:


Mr. J. Ernest Kinard, Jr.


BUSINESS ADDRESS:  
P. O. Box 1701, 1121 Broad Street,






Camden, South Carolina  29020


TELEPHONE NUMBER:
(office):  (803) 425-7182

2.
Date of Birth:   1939


Place of Birth:   Newberry, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married  on July 21, 1963 to Kay Livingston Davis. 


Never divorced. Three children.

6.
Have you served in the military?  Not applicable.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.  


Clemson University - fall 1957 until mid year 1960, then transferred to University of South Carolina with plans subsequently to enter Law School.  Graduated USC 1961, with Bachelor of Arts Degree, entered law school fall of 1961, graduated mid term 1964 with LLB Degree, Wig & Robe while in law school.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina - 1964.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Wig and Robe.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


1/26/01
Criminal Law Update


3/22/01
The Art of Argument


4/21/01
Economic Institute for State Judges


5/9/01
SC Circuit Court Judges Conference


8/4-12/01
Economic Institute for State Judges


8/23/01
State Judicial Conference


10/5/01
Lexis-Nexis Training


1/25/02
17th Annual Criminal Law Update


3/21/02
Post 9/11 Legal Issues


5/8/02
SC Circuit Court Judges Conference


8/1/02
2002 Annual Trial Lawyers Convention


8/22/02
State Judicial Conference


11/17/02
Search, Seizure and Criminal 


1/24/03
18th Annual Criminal Law Update


1/24/03
1st Annual Civil law Update


1/25/03
Consumer Law Section Meeting


1/28/03
Legal Jeopardy


5/7/03
SC Circuit Court Judges Conference


8/7/03
2003 Annual Trial Lawyers Convention


8/21/03
State Judicial Conference


9/28/03
2003 Solicitor's Association


11/03

SC Defense Trial Lawyers Convention


1/23/04
19th Annual Criminal Law Update



1/23/04
2nd Annual Civil Law Update


1/24/04
Torts & Insurance Practices


2/9/04
When Justice Fails


5/5/04
SC Circuit Court Judges Conference


8/19/04
State Judicial Conference


8/19/04
Judicial Oath of Office


8/21/04
The Judge as Fact Finder


10/26/04
Effective Mediation Strategies


12/10/04
Seminar for Chief Judges


1/26/05
Construction Defects


2/22/05
Tort Reform or Torts Deformed


4/7/05
Science in the Courts


5/11/05
SC Circuit Court Judges Conference


5/12/05
SC Circuit Court Judges Conference


8/24/05
State Judicial Conference


9/20/05
South Carolina Legal History


10/25/05
Application of Tort Reform


10/26-30/05
Environmental Economics for State Officials


11/3/05
SC Defense Trial Lawyers Convention


11/15/05
Highlights of the 2005 Revision to ...

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  Group Facilitator several times at the National Judicial College including two weeks of General Jurisdiction in April of this year, and have been a presenter at numerous JCLE's including Tips from the Bench in December of 2005.  Prepared materials and presided over the School for Chief Judges in December, 2004.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


Published Trial and Appellate Advocacy for 1989 CLE


Published Workplace Defamation and other Ancillary causes of action in employment claims in 1992


Published JCLE material jointly with Mike Tighe - Default Matters - 1991


Published South Carolina Damages - 2004


Prepared Task Force Report for Chief Justice on Circuit Court Function in 2004 


Prepared Materials for Tips from the Bench in 2005

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All South Carolina Courts on April 17, 1964; Federal District Court on November 2, 1979.  However, I had practiced in Federal Court including Bankruptcy Court and tried civil and criminal  cases prior to obtaining official certification and was a bit embarrassed when the Clerk called one day late in 1979 after I filed a pleading and advised the records indicated my non-admission, which was promptly rectified.  U.S. Tax Court - August of 1984, U.S. Court of Appeals, Fourth Circuit - October of 1984.
14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

While in law school I clerked for the old McKay Firm performing general duties as well as research and rendering trial preparation assistance and was permitted to sit with the late Gus Black, Eli Walker and the McKays, Doug Jr. and Jay, during various trials.  Upon graduation from law school in January of 1964, I moved to Camden and clerked for Henry Savage, Jr. and Ed Royall until admission to the Bar in April of 1964 when I became an associate.

Henry Savage was a business attorney and tried with my assistance in mid-1964 his only circuit court case in my 24 years with the law firm, in which he successfully caused the reassessment I assisted in drafting.

The firm was strictly a defense firm when I arrived.  Ed Royall generally preferred to handle non-circuit matters; so since I appeared at ease with motions, pleadings and procedure within the court system, most of the litigation was turned over to me, although Ed obviously assisted me where our exposure was great or his experience needed.  Domestic cases and equity matters were quickly added to my slot, along with City Court appearances and a few Worker’s Compensation hearings.  By 1965, when I was made a partner, we had picked up several new carriers as clients and also expanded our representation in commercial litigations, with the addition of several finance companies to our clientele.  Several utilities and roads have crossed portions of Kershaw county during my practice years and I have participated in or handled such cases.  Over the years, I have appeared in Social Security Disability, Unemployment Security Commission and zoning type matters as well as appearing in Coroner’s inquests.

In trials, my representation of Defendants in personal injury litigation exceeded that of Plaintiffs, but we had fair success representing Plaintiff’s and the firm has had at least one settlement exceeding $100,000.00 per year, fortunately, for the last several years that I practiced with the firm.

As managing partner in charge of personnel and procedure from 1968 until my departure in May of 1988, delegating and assigning various cases and functions to firm members was my responsibility.  We added Bob Sheheen in 1968, Bill Byars in 1972, Moultrie Burns in 1974, Doug Robinson in 1979, Dana Morris in 1983 and John Rabb in 1987.  I generally trained Bob, Bill, Doug, Dana and John in trial procedure and tried jury cases with each of them.

On the criminal side, in my early years the firm did not handle criminal matters, but I was immediately court appointed on many cases, which exposure led to my acquiring several fee producing criminal cases and through the years I had been involved in the defense of virtually all crimes from hunting violations in Magistrate’s Court through several murder trials in Circuit Court and trial defense of a bank president on embezzlement charges in Federal Court.  However, I did prefer civil practice, so I generally ceased handling criminal cases in 1975 as Bob Sheheen and Bill Byars of my former law firm handled those cases and I would not generally participate unless some special circumstance required my input.

The firm handled numerous real estate matters over which I generally supervised the closing, including many commercial projects such as apartment projects, shopping centers, with many realtors and builders as clients, numerous contract and commission controversies I personally handled through litigation.  Generally, small estates were handled by other firm members, but I handled a few large estates and prepared estate tax returns for the firm.

Over the years, routine foreclosures, collections suits and claim and delivery actions became my responsibility, which functions I handled as one of my secretaries was quite competent in setting these actions up and following through with minimum attorney input.

Prior to 1979, I filed a few bankruptcies for the firm and studied the changes and then bankruptcies with the new changes have mushroomed and while the bankruptcy practice only consumed about 10% of my total law practice, from September of 1987 through December 31, 1987, I filed 21 individual and corporate bankruptcies, consisting of Chapter 13's, Chapter 11's and 7's and from the first of 1988 until my departure in May of 1988, I filed about five more.  I handled bankruptcies from individuals and corporations in all the surrounding counties as there was apparently no attorney in the area outside of Columbia who then handled them, and I was fully competent to handle all styles from individual through business reorganization and I also represented creditors in bankruptcy matters.

As managing partner, I was cognizant of most of the pending cases, but I had moved toward a business and tax planning role as the firm’s representative of local banks. My services at that time as personal attorney for a savings and loan and my representation of various business interest dictated that my time be then spent at roster meetings, interrogatories, pleadings and depositions. Because these commitments required large blocks of my time and were more profitable, as mentioned above my limited criminal practice had ceased. I had also limited my Family Court practice to a minimum and would have eliminated it entirely if family problems were not interwoven with business relationships.  The savings and loan that I represented, First Federal, converted to stock ownership and I prepared proxy statements and obtained their approval for the years 1986 and 1987, and, in 1987 for Palmetto State Savings and Loan.  Palmetto State and First Federal merged after I became a judge.

I represented numerous realtors and builders and handled numerous warranty and contract disputes.

After my election to the bench and swearing-in on May 3, 1988, I have presided over numerous civil and criminal trials, heard agency appeals, and non-jury merit and motion matters.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.   AV.
Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  Yes.  Elected to Circuit Court, served from May 3, 1988 continuously.  Resident Judge of the Fifth Judicial Circuit.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  (SEE ATTACHED ORDERS).

(a)
Mary Whitaker v. Catawba Timber Company, Court of Common Pleas, Kershaw County, South Carolina (81-CP-28-159), decision May 3, 1982, Judge Walter J. Bristow, Jr.


The Plaintiffs in 1967 agreed to accept an increasing yearly rental for a 66 year term for about 260 acres and further executed an option to purchase for $15,000.00 any time after the 20th year increasing 5% per year from the 21st year through the 66th year of the lease term.  Plaintiff filed suit seeking cancellation of the lease and option after I attempted to exercise the option to purchase for the company.  Basically, the Plaintiff alleged inadequacy of consideration and that the option violated the rule against perpetuities.  I paid the consideration into court and counterclaimed, seeking specific performance.  After a trial without a jury before Judge Bristow, he executed an order granting specific performance and we immediately closed the purchase.  A group of cases do hold such a clause violative of the rule and that issue was novel to South Carolina; however, my research had found the majority rule to hold favorable in similar circumstances, including a then recent Georgia decision involving a landowner, a paper company and a 60 year lease.  Catawba Timber is a subsidiary of Bowater and many thousands of acres were under option under similar leases.  House counsel for Bowater advised me that based on my research, they ascertained that their options in several states would possibly be held to violate the perpetuities rule in those states and they accordingly exercised all their options to purchase rather than risk litigating the issue again which, of course, as sole counsel, found the case to be significant.

(b)
Foxwood, a Limited Partnership v. Town of Kershaw, 80-CP-20-10, Court of Common Pleas, Lancaster County, decision July 14, 1980, Judge George Coleman.


The Town of Kershaw refused to permit an apartment project to connect its water and sewer facilities after earlier granting permission. The suit was for a writ of mandamus and also sought injunctive relief alleging basically that the city was estopped, that water hook ups were ministerial functions and could not be arbitrarily withheld, and that quasi-zoning by granting of withholding water taps denied equal protection.  Judge Coleman ordered the Town to furnish the services.  The Town filed Notice of Appeal, which was eventually dismissed in early 1981.  Incidentally, our clients then sought issuance of permits and the Town refused, resulting in our filing suit seeking damages and a contempt order against each council person.  Prior to hearing on the contempt matter, the Town agreed to cooperate and we filed an Order of Dismissal in June of 1982, with the apartment project finally commenced in late 1982 and completed.  I feel this case to be significant in that it again shows that if you persevere, elected officials will be compelled to perform their legal duty, and will acknowledge that they are also under the law.

(c)
The State v. McKinley Thomas, Murder Indictment, Trial in Richland County, South Carolina.


This was a criminal case about 25 years ago when Theodore Byrd and associates marched two Kershaw County deputies off I-20 near Elgin, killed Officer Potter and severely injured a fellow officer.  The case was tried by Solicitor John Foard before Judge Grimball just before the Solicitor’s defeat to Jim Anders.  The trial was widely publicized and took a week to try.  I spent at least one month working on that unpopular court appointed defense, including many trips to Columbia, and never received any compensation, as the defense fund was exhausted when claim was filed, as I recall.  The trial was complex, many attorneys were involved, including the Richland County defense group.  I served as Chief Counsel for this defendant and examined every witness and argued to the jury.  We successfully overcame the old “hand of one is hand of all” argument in the face of previous knowledge brought out in the trial that Byrd had killed another officer the previous night with the defendant and others in attendance and also that all defendants were holding guns on the officers when Byrd started shooting.  The jury found the defendants, except Byrd who had plead guilty, not guilty of murder and other related charges, finding guilt only of larceny of the officers’ pistols, as I recall.  Overcoming the Solicitor’s vigorous presentation and the legal issues presented make the case appear significant to me.  My jury arguments, since I felt the defendants should be found guilty, against the hand of one theory was the most trying moment in my career and while I did not falter during the argument, I honestly never felt that a not guilty verdict was within the realm of possibilities. I took no pride in that verdict when received, but I did learn to rethink some of my previous conceptions of how juries arrive at verdicts, and I feel that my trial skills were helped by my participation in that apparent hopeless decision.

(d)
Helen Best, et al. v. L.L. DeBruhl, Court of Common Pleas, Kershaw County, South Carolina.


I was chief counsel in this case, ably assisted by the late Judge Clator Arrants and Senator Donald Holland, decided over 25 years ago, which involved suit by the Plaintiff against the then Sheriff of Kershaw County alleging false imprisonment and violation of various civil rights statutes growing out of the Sheriff’s arrest of three middle age ladies from the Bethune area on alleged drug possession.  A reliable informant advised the Sheriff that the ladies who were under surveillance had certain drugs in their possession and where they were to be.  The Sheriff picked up the ladies and brought them to the jail and asked if his wife could search them (this was before we had any female officers in the County) to which they consented, provided they could first use the bathroom, which consent was then given (our Sheriff was then younger and not as experienced).  Obviously, the subsequent search uncovered no controlled substances.  The case was difficult to defend as some procedures were not properly followed and the Sheriff refused to identify his informant or permit us to present other drug related evidence damaging to the Plaintiffs, earlier obtained by his force.  The case was tried before Judge Wade Weatherford and resulted in a verdict for the Defendant.  The case seems significant in that it was widely publicized and the favorable verdict tended to discourage frivolous suits locally against elected officials; in fairness, we would have been pressed to have won the case had suit been filed in Federal Court due to the minor procedure violations mentioned above, the Plaintiffs’ attorneys permitted us to paint a damaging portrait of their clients by innuendo, which would probably not have been permitted in Federal Court.


(e)
Hovis v. Wright, Fourth Circuit, January 10, 1985, 84-1128.


This was a bankruptcy matter where I filed for a school teacher in bankruptcy and claimed as exempt from bankruptcy proceeding, the State’s retirement contributions of my teacher/debtor, which amount at that time exceeded $8,000.00.  Judge Davis, on motion of the Trustee and hearing, ruled that the Trustee could reach the State retirement fund.  I appealed and Judge Perry for the District Court held that the Trustee could not reach the funds. A subsequent appeal was taken to the Fourth Circuit, where it was held that the funds could not be reached.  This case was very important since not only my individual teacher, but all State employees were affected by the outcome.  I don’t know the exact number but about 40 State employees’ retirement benefits were riding on the outcome of this decision at the time of the final adjudication.  I did not actually appear before the Fourth Circuit as I asked the Attorney General to intervene since the State’s interest appeared great and they graciously furnished counsel. I did file a brief, but did not appear before the Fourth Circuit.

24.
Have you ever held public office other than judicial office?  


I was President of the Kershaw County Chamber of Commerce in 1983; Elected by the members as President of the Camden Country Club, 2 years from 1981/1982-1982/1983; Elected Vice-Chairman of Wateree Community Actions 1969 to 1972 by the membership, appointed to the Board by the Kershaw County Council, elected Vice-Chairman by the members; Appointed by City Council to serve on the Board of the Kershaw county Commission on Drug Abuse from 1970 until 1975.
25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.
None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 

I did announce and ran against Judge Owens Cobb for the seat I now hold in 1983, but withdrew prior to the election;  filed for the Supreme Court vacancies in elections held in Spring of 1994 but withdrew prior to final ballots; filed for the Chief Justice Position of the Court of Appeals in 1999 but withdrew prior to final ballots.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  

I was raised on a farm and performed farm chores daily, from milking cows to feeding 40,000 plus chickens and planting and harvesting time and crops.

I held various summer jobs while in high school and attending college with Cherokee & Sloan Construction Companies and worked briefly at the Piano Factory in Central, South Carolina, while attending Clemson, but had only engaged in the practice of law since graduation until my election to the bench.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


Recusal would be in order where stock ownership or former clients are involved.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

I  have never been sued with a lawsuit but have been listed in the caption of a lawsuit on two or more occasions.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.


I have no knowledge of any violations.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.


I have no knowledge of any violations.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  No.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.


No contributions have been made.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  


I have not, nor has anyone to my knowledge.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  I have not, nor has anyone to my knowledge.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

Kershaw County Bar Association (President 1967)

South Carolina Bar Association

American Bar Association

American Judicature Society

Fellow - South Carolina Bar Foundation

John Belton O’Neall Inn of Court (President 1998)

American Judges Association

South Carolina Association of Circuit Court Judges (President 2002)

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


Kershaw County Chamber of Commerce (Former President)

Camden Country Club (Former President)

Camden Sertoma Club (Former President)

I was a member of Kershaw Lodge #29 but withdrew in good standing several years ago.

Member of a dance club (resigned in 1992 - unable to attend dances)

Snipe Club

Also a contributing member to various charities, e.g. S.C State Museum, Fine Arts Commission, Riverbanks Zoo, etc.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have held court in all 46 counties and have always moved dockets without, I feel, unduly pressuring attorneys or litigants.  I was head of the first Bar sponsored Settlement Week. The success of that project has assisted the Bar in moving toward ADR in many actions.  I was the first Presiding Judge over the State Grand Jury - have qualified four (4) of the State Grand Juries, and served as Presiding Judge of the State Grand Jury for over  two (2) years and am currently alternate.  I managed the the pilot ADR project in Florence County for one year as Chief AD Judge and currently manage ADR as Chief AD Judge in Richland County, the other pilot county.  Two (2) years of service as Chief Administrative Judge (Criminal) in the Fifth Judicial Circuit and over five (5) years as Chief Administrative Judge (Civil) in the Fifth Judicial, Chief Administrative Judge over the Fourth Judicial Circuit, the Eighth Judicial Circuit and the Fourteenth Judicial Circuit, has prepared me for virtually any matter and presiding in a high media area has opened my service to full public scrutiny.

49.
References:


(a)
Samuel R. Small, President


First Palmetto Savings Bank


407 DeKalb Street


Camden, South Carolina 29020 (803)425-7268


(b)
Roy Fakoury



Morgan Stanley



622 W. DeKalb Street



Camden, South Carolina  29020  (803)713-0600


(c)
Terry M. Hancock, CPA


1011 Fair Street


Camden, South Carolina 29020 (803)432-1424


(d) 
Pierce W. Cantey, Jr., CPA


P. O. Box 862


Camden, South Carolina 29021 (803) 432-1436


(e)
The Honorable Joyce McDonald


Clerk of Court for Kershaw County


P. O. Box 1557


Camden, South Carolina 29021 (803) 425-1500 x 5623

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/J. Ernest Kinard, Jr.
Date: 9/12/06

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for continued service on the bench.  Our inquiry has focused primarily on nine evaluative criteria, a survey of the bench and Bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, a study of any previous screenings, which there are numerous --

JUDGE KINARD:  They are indeed numerous.

CHAIRMAN DELLENEY:  And you've always passed with flying colors.  And a check of any economic conflicts of interest.  We have no any affidavits filed in opposition to your election, nor are there any witnesses present here to testify.  Do you have a brief opening statement you would like to make?

JUDGE KINARD:  I've held court in 46 counties.  I have more money than most of the other judges.  I do the best I can.  What else can I do?

CHAIRMAN DELLENEY:  Thank you, Judge.  If you would answer any questions Mr. Lenski might have for you.

JUDGE KINARD:  All right.

MR. LENSKI:  Thank you, Mr. Chairman.  And members of the Commission, I have a few procedural matters to take care of.  Judge Kinard provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  There are no concerns with the statement.  And with the Commission's approval, I would ask that those questions be waived in this public hearing today and ask that this data be entered into the public record at this time.

CHAIRMAN DELLENEY:  It will be done without objection.

Sworn Statement to be included in Transcript of Public Hearing
Circuit Court Judge

Incumbent

Full Name:
John Ernest Kinard, Jr.

Address:
P.O. Box 1707



Camden, South Carolina  29020

Work Telephone:  (803)425-7182

1.
Why do you want to serve another term as a Circuit Court Judge?

I have been the senior active Circuit Judge for the last three years and just completed 18 months as the Chief Judge for Administrative Purposes (Civil) in the 5th Circuit which is the most difficult circuit to manage due in part to prison filings and agency litigation.  I am, as far as I know, in good health and enjoy both the application of the judicial skills and interactions with participants in the system, i.e., attorneys, bailiffs, clerks, court reporters, officers, etc.

2.
Do you plan to serve your full term if re-elected?


I would reach mandatory retirement in 2011.

3.
Do you have any plans to return to private practice one day?


No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?


Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Some ex parte is necessary when scheduling but in general no ex parte communications are tolerated.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


Disclosure is made on the record and I generally recuse upon request of any party or personally recuse if I feel my impartiality is either compromised  or could appear to be compromised.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would generally recuse and would carefully consider any parties request to recuse; however, in some rare circumstances, recusal would not be warranted, e.g., disclosure is made that some involved party is a friend of one of my children but has no relationship with me or my wife.  It is easy to recuse even for imagined reasons in circuits with numerous terms of court like the 5th, 13th, 9th, etc. but delay of trial should be weighted in small circuits.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


I am out of the case.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


Gifts are not accepted.  Some hospitality is evaluated on a situation by situation basis and I regularly attend Bar related functions.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


Compliance with the rules would be in order.

11.
Are you affiliated with any political parties, boards or commissions that, if you were re-elected, would need to be re‑evaluated?


No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?


No.

13.
How do you handle the drafting of orders?

Either advise both parties to submit proposed orders, draft my own or dictate on record ruling.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

Never a problem.  Notes are kept by secretary or law clerk and follow-up is accomplished.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?
I do not attempt to set public policy.  I do address service clubs and groups on current topics upon request.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I headed the Circuit Court Task Force at the request of the Chief Justice and made numerous suggestions towards improving our delivery of judicial services.  I also headed the last School for Chief Judges for Administrative Purposes, lectured various JCLE's and just served as a Facilitator at the Judicial College.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


My spouse, children, relatives and friends understand the limitations being a judge places on my involvement in their affairs and any strains were long ago resolved.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:



More crime, more time.

b.
Juveniles (that have been waived to the circuit court):

Depends on the nature of the crime and all relevant factors.  Youth is certainly considered along with other factors and a YOA would be given if circumstances warrant and a YOA was available and perhaps Shock Incarceration would be recommended.

c.
White collar criminals:


I do not give them favorable treatment; however, time and circumstances are always considered.

d.
Defendants with a socially and/or economically disadvantaged background:
That is most who appear and everyone's background is considered.  It is difficult to address these categories in the abstract, i.e., a poor homeless person would probably serve some time rather than be given probation simply because he or she has no stable environment or permanent address so could not complete probation generally speaking.

e.
Elderly defendants or those with some infirmity:

It depends on the crime, the age, the infirmity, etc.  I have given sentences that would guarantee death in prison because of age or infirmity and have given light sentences to this category when the crime was non-violent and circumstances warranted such.  Age and infirmity are simply factors to be considered.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes.

23.
What do you feel is the appropriate demeanor for a judge?


Be true to your personality and courteous to all.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


Always.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


No to both.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


My letterhead and completed these forms.  My Administrative Assistant typed the forms.

28.
Have you sought or received the pledge of any legislator prior to this date?


No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


No.
31.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/John Ernest Kinard, Jr.

Sworn to before me this 12th day of September, 2006.

Notary Public for South Carolina

My commission expires December 21, 2010

MR. LENSKI:  Also included in the notebooks for your review is a copy of the candidate's Personal Life Experiences Statement.  One final procedural matter, based on the testimony contained in the candidate's Personal Data Questionnaire which was introduced earlier into the record, Judge Kinard meets the statutory requirements for this position regarding his age, residence and years of practice.

EXAMINATION BY MR. LENSKI:

Q.   Judge Kinard, how are you this evening, sir?

A.   Okay.

Q.   Good, sir.  If you could, for the members of the Commission, was there anything about the written examination that was offered as part of the screening process that you took that was confusing to you when you took the exam, sir?

A.   Well, you told me I didn't answer the multiple choice as directed, so I guess so.  At the time, I didn't think it was.  It was like when I was a freshman in law school and I took the first semester exams, I went home and called my dad and said I flunked out.  Well, it turned out I was second in the class.  And then the last time y'all gave a quiz that I took, I goofed and made higher than anybody else.  And nobody rang any bells and said you did great.  Nobody even mentioned it to me that I did good.  So I don't know. I would think that the true/false was pretty straight forward.  It's either true or false.  And the discussion, you either knew the answer or you didn't, which I assumed I did.  Multiple choice, I must have misread.  I don't even recall what the questions were.  It seemed like they were more philosophical than what I dealt with, but I don't know.

MR. LENSKI:  Thank you, sir.  Members of the Commission, I would note that the Midlands Citizen Committee reported that Judge Kinard was a very eminently qualified candidate for the position and a very highly regarded judge.  Without objection, I would ask that the Midlands Citizens Committee Report be entered into the record at this time.

CHAIRMAN DELLENEY:  Without objection.

MR. LENSKI:  I would note for the record that any concerns that were raised during the investigation regarding the candidate were incorporated into the questioning of the candidate  today.  I have no further questions.

CHAIRMAN DELLENEY:  Does any member of the Commission have any questions for Judge Kinard?

SENATOR RITCHIE:  I do, Mr. Chairman.

CHAIRMAN DELLENEY:  All right, Senator Ritchie.

SENATOR RITCHIE:  Thank you so much for coming down this evening.  I realize this must have been something that you didn't anticipate, given the history of your excellent service.  The reason that we wanted to go over  with you the test is because it was an anomaly not only within your previous scores but also within the band of people who were taking the test, and we didn't -- I and others -- did not want to have that hanging out there without understanding from you what happened.  And that's one of the reasons -- can you explain to us -- did you not understand the directions?  It wasn't absence of the knowledge of the test?  Tell us about it.

JUDGE KINARD:  I have no clue, Senator Ritchie, I don't, as to why my answers weren't there.  I mean, I was probably trying to read more into it than was there, which sometimes happens.  I recall at Clemson one time in an algebra quiz when they said all of these formulas and then the answer was X and then X plus 2 is equal to whatever and I got X all the way and handed the paper back and I thought I made a hundred and I made 50.

REP. FLETCHER SMITH:  Mr. Chairman, I might add that he gets all of the answers right whenever he's doing his court hearings and he makes the right decisions.

JUDGE KINARD:  You know, just since I'm here, and not that it matters, but I was just honored as trial judge of the year by the South Carolina Chapter of the American Board of Trial Advocates, November the 16th.  It's a pretty good deal.  It's half plaintiffs lawyers and half defense attorneys.

PROF. FREEMAN:  Just to echo what's been said, it was the test that caused us to believe that we needed to have some face time with you, Judge, but your ears would be burning mightily if you knew all the kind things and the high praise that you were getting before you walked in this room.

JUDGE KINARD:  All right, fine.

SEN. CLEARY:  And I would like to echo, I'm not an attorney, Judge, but I think you practice by your body of work and your body of work for the state has been excellent.  We felt that just for your benefit, as well as ours from the perception, it was nice to come down and have you come by, so we appreciate that.

CHAIRMAN DELLENEY:  Judge Shaw?

JUDGE SHAW:  I think it was a total mistake to bring Judge Kinard in today.  He's the most senior judge in this state.  He's acted admirably for 45 years.  And I just think it was a total mistake to bring him down here this morning.

REP. FLETCHER SMITH:  If I had been here this morning, we wouldn't be here.

JUDGE KINARD:  What about those other questions that you faxed me at five o'clock yesterday?

REP. FLETCHER SMITH:  Your Honor, I make a motion that we dismiss all of those other questions that they faxed him yesterday.

JUDGE KINARD:  Well, I know y'all are tired, but some of them have some merits.  I don't want to tire y'all out.  About court breaking down, criminal court.

REP. FLETCHER SMITH:  I move that we dispense with those questions and let the man go  and do his job.

JUDGE SHAW:  I second that.

JUDGE KINARD:  Alright.

CHAIRMAN DELLENEY:  Thank you, Judge Kinard.  We appreciate you appearing before us today.

JUDGE KINARD:  Thanks a lot.

CHAIRMAN DELLENEY:  And have a safe trip home back to Camden.

JUDGE KINARD:  I will.  And y'all don't have too many more to do today.

(Judge J. Ernest Kinard exited the room at 6:06 p.m.)

(Judge Joseph W. McGowan, III, entered the room at 6:06.)

CHAIRMAN DELLENEY:  We have with us this evening the Honorable Joseph W. McGowan, III, who seeks to be re-elected to the family court Eighth Circuit, Seat Number 1.  Judge, if you would, raise your right hand and be sworn.  Do you solemnly swear to tell the truth, the whole truth and nothing but the truth so help you God?

JUDGE MCGOWAN:  I do.

CHAIRMAN DELLENEY:  Have you had an opportunity to review your Personal Data Questionnaire summary?

JUDGE MCGOWAN:  Yes, sir, I have.

CHAIRMAN DELLENEY:  And does anything on it need to be changed?

JUDGE MCGOWAN:  No, sir.

CHAIRMAN DELLENEY:  Do you have any objection to our making that summary a part of the record of your sworn testimony?

JUDGE MCGOWAN:  I do not.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.  

AMENDED PERSONAL DATA QUESTIONNAIRE
RE-ELECTION:  Family Court, Eighth Judicial Circuit, Seat 1


NAME:


Mr. Joseph W. McGowan, III


BUSINESS ADDRESS:
Post Office Box 325 






Laurens, South Carolina 29360


TELEPHONE NUMBER:
(office):  864-984-4416

2.
Date of Birth:  1952


Place of Birth: Charleston, South Carolina 

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on October 1, 2004 to Eleanor Harvey (Suzie) McGowan. Divorced from my first wife in July, 2004.  The divorce was granted on the ground of continuous separation for more than one year.  My wife was the moving party.  The action was filed in Laurens County. Two children.

6.
Have you served in the military?  n/a.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Newberry College, Attended 9/70-5/74, BS Degree in Accounting.


University of South Carolina School of Law, Attended 5/76-12/78, Juris Doctorate.

8.
List the states in which you have been admitted to practice law and the year of each admission. Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to practice law only in South Carolina, in 1979. I only took the bar exam once.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

I was a member of Delta Epsilon chapter of Kappa Alpha Order in college serving as chapter secretary my junior year and chapter president my senior year. 

In law school I assisted Professor Jon P. Thames in writing Dreher, A Guide to Evidence Law in South Carolina, 1979 edition.  I was responsible for Chapters 1 and 2.  

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


2001:


SC Bar Convention Family Law Section, Family Court Judges Conference, Judicial Conference, Family Court Bench Bar.  Total hours received 23.50;


2002:


SC Bar Convention Family Law Section, Family Court Judges Conference, Judicial Conference.  Total hours received 17;


2003:


SC Bar Convention Family Law Section, Family Court Judges Conference, Judicial Conference, Family Court Bench-Bar.  Total hours received 18;


2004:


SC Bar Convention Family Law Section, Family Court Judges Conference, Judicial Conference, Wofford and the Law, Judicial Oath of Office, Family Court Bench Bar.  Total hours received 26.25;


2005:


SC Bar Convention Family Law Section, Family Court Judges Conference, Judicial Conference, Family Court Bench Bar, Annual SC Solicitors Conference, Orientation School for New Judges.  Total hours received 55.08.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


2005

Solicitors Conference-Training Juvenile Prosecutors;


2006

Solicitors Conference-To Train Juvenile Prosecutors;


2006

SC Bar Bench/Bar Seminar-To moderate;


2004

Participant, Wofford and the Law;


2005

Instructor Orientation School for New Judges;


2006

Instructor Orientation School for New Judges.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  n/a.

13.
List all courts in which you have been admitted to practice and list the dates of your admission. Give the same information for administrative bodies that require a special admission to practice. 


All South Carolina State Courts 1979.


United States District Court for District of South Carolina 1980.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


From January 1979 until February 1994 I had a general practice (family law, real estate, personal injury and criminal law).  Until his death on November 23, 1994, I practiced with Marshall W. Abercrombie in the firm of Abercrombie and McGowan.  Thereafter I practiced as a sole practitioner until my election to the family court bench February 10, 1999.  I have continuously served as a family court judge since this date.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Not rated.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Family Court, Eighth Judicial Circuit Seat 1 February 10, 1999 until present.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Posnick v. Posnick 03-UP 479 –Here my decision holding husband in civil contempt, requiring him to pay certain sums to purge the contempt, requiring him to pay to wife certain sums for the value of a second week wife was entitled to the use of a condominium, and requiring him to pay certain attorneys fees was affirmed by the Court of Appeals.  The case has no special significance other than that it was appealed and upheld. 


(b)
Stapleton v. Stapleton 02-UP 432-Here my decision denying husband’s request to reduce his alimony obligation and holding him in civil contempt was upheld by the Court of Appeals.  The case has no special significance other than that it was appealed and upheld. 


(c)
SCDSS v. Culbreath 00-UP-751-Here my decision denying a motion for a continuance in a termination of parental rights case in which termination was granted was upheld by the Court of Appeals.  The case has no special significance other than that it was appealed and upheld.


(d)
State of South Carolina, Petitioner, In the Interest of Diego Reyes Campos 04-JU-12-062-Here after hearing all the evidence and testimony and weighing all the factors in Kent v. United States, 383 US 541 (1966), I decided that it was appropriate for a 14 year old charged with murder to be tried as an adult in the Court of General Sessions.  These cases are quite rare and very emotional. This case received much media attention both during and after the trial, including mention in USA Today.


(e)
DiBenedetto v. DiBenedetto  99-DR-24-659-This divorce action involved the possible incompetence of a party and how the same affected each party’s ability to pursue a divorce.  It also involved the assertion of the privilege against self-incrimination, the adverse inference derived therefrom and its application per Griffith v. Griffith, 332 SC 630, 506 SE 2d 526 (Ct. App. 1998), to bar one from seeking relief.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.  


Commissioner of Public Works, December 1994-May 1996.  I was appointed to fill the unexpired term of Marshall W. Abercrombie, deceased November 23, 1994.  All necessary reports were filed for the period of service.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor. n/a.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  n/a.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


I was employed by Elliott, Davis and Company, Certified Public Accountants in Greenville, South Carolina immediately upon graduating from Newberry College.  The dates of employment were approximately June 1974 through July 1975.  As a junior account, my duties involved the auditing of the financial statements of various concerns and preparation of state and federal income tax returns all under the supervision of senior accountants. 

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30. Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. n/a.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy? No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


I have been sued for divorce by my ex-wife.  She was granted a divorce on the ground of continuous separation for more than one year.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal? n/a.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  n/a.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  n/a.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  n/a.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  n/a.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43. Have you requested a friend or colleague to contact members of the General Assembly on your behalf? Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

AMENDED46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association.


AMENDED: (b)
President, South Carolina Conference of Family Court Judges.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Kappa Alpha Order, Graves Province Court of Honor. 

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.
References:

(a)
Herbert C. Adams


88 Chestnut Ridge Road 


Laurens, South Carolina 29360, 


864-682-2974


(b)
Thomas K. Hardy



209 Adair Place 



Laurens, South Carolina 29360 



864-984-5594 


(c)
Joe H. Kirby 



110 Arrowood Lane



Laurens, South Carolina 29360 



864-984-4005


(d)
Marcus G. Coker 



107 Overlook Terrace 



Laurens, South Carolina 29360



864-984-4518


(e)
A. King Dixon, II 



1200 Dixon Road 



Laurens, South Carolina 29360



864-682-3374

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Joseph W. McGowan, III

Date: 9/10/06

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on nine evaluative criteria, which you're familiar with, which include a survey of the bench and Bar, a study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of any previous screenings, and a check for economic conflicts of interest.  We do not have any affidavits filed in opposition to your election, nor are there any witnesses here to testify.  Do you have a brief opening statement you would like to make at this time?

JUDGE MCGOWAN:  No, sir.

CHAIRMAN DELLENEY:  Thank you, sir.  If you would, answer any questions our counsel might have for you.

MS. SHULER:  Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Judge McGowan provided a sworn statement, detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement.  And with the Commission's approval, I would ask that those questions be waived in this public hearing today.

CHAIRMAN DELLENEY:  Without objection.

MS. SHULER:  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.

Sworn Statement to be included in Transcript of Public Hearing
FAMILY COURT JUDGE

Incumbent

Full Name:
Joseph Wilson McGowan III

Address:
10 Yacht Drive, Laurens



South Carolina  29360

Work Telephone:
864-984-4416

1.
Why do you want to serve another term as a Family Court Judge?

The family court touches the lives of our citizens, in my opinion, more than any other court.   I love my work and am dedicated to it.  I am truly thankful for the opportunity it provides me to make a positive difference in someone’s life. 

2.
Do you plan to serve your full term if reelected?  Yes

3.
Do you have any plans to return to private practice one day?  No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Canon 3 (A) (7) prohibits ex parte communications except that where circumstances require, ex parte communications for scheduling, administrative purposes or emergencies that do not deal with substantive matters or issues on the merits are authorized; provided: the judge reasonably believes that no party will gain a procedural or tactical advantage as a result of the ex parte communication, and the judge makes provision promptly to notify all other parties of the substance of the ex parte communication and allows an opportunity to respond or as authorized by law.  I feel ex parte communications can be easily avoided.  By the time one introduces his remarks, a judge should be able to determine that the same are improper and put an end to the conversation.  Also by having his administrative assistant carefully scrutinize his mail and telephone calls, the judge can avoid such communications.  Ex parte orders are authorized where exigent circumstances exist.  For example, where a person’s life or physical safety is concerned, DSS removal actions, circumstances where assets are to be dissipated etc.  Obviously in order for an ex parte order to issue, there is an ex parte application made.  In those rare situations where ex parte orders issue, fairness requires that the other side be afforded an opportunity for an immediate hearing. 

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


Canon 3 E (1) covers this, and it requires recusal anytime the judge’s impartiality might reasonable be questioned, including but not limited to instances where:  (a) the judge has personal bias or prejudice concerning a party or a party’s lawyer, or personal knowledge of disputed evidentiary facts concerning the proceeding; (b) the judge served as a lawyer in the matter in controversy, or a lawyer with whom the judge previously practiced law served during such association as a lawyer concerning the matter, or the judge has been a material witness concerning it;  (c)  the judge knows that he or a member of his family has an economic interest in the matter; and (d) the judge or his spouse is related to a party, attorney or witness.  The judge may disclose the disqualification on the record and may ask the parties and counsel to consider out of the presence of the judge whether to waive disqualification, unless the disqualification is for personal bias or prejudice concerning a party.  If the judge is then willing to participate, he may, if the disqualification is waived and such agreement is incorporated in the record of the proceeding.  


Obviously, if I know the parties, have knowledge of the facts, have represented any of the parties or witnesses, or somehow were to have some financial interest in the outcome I would certainly recuse myself.  The judge must avoid even the appearance of impropriety. So if there is any reasonable question regarding my impartiality, I will recuse myself.  However, if the request is made only to judge-shop, I would deny a recusal motion. It would be unfair to the other side to delay a hearing for no real reason. Lawyer-legislators have appeared before me on numerous occasions.  I have no former associates or law partners who could even attempt to appear before me.    

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


This would at least create an appearance of impropriety, in my opinion.  Therefore I would grant the motion to recuse.

8. How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?        I would recuse myself.  Judges must avoid even the appearance of ipropriety. Such would reasonably cause my impartiality to be questioned.   

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


Canon 5 states that judges may not accept a gift, bequest, favor or loan from anyone except for (a) a gift incident to a public testimonial, books, tapes and other resource materials supplied by publishers on a complimentary basis for official use, or an invitation to the judge and the judge’s spouse or guest to attend a bar-related function or an activity devoted to the improvement of the law, the legal system or the administration of justice; (b) a gift, award or benefit incident to the business, profession or other separate activity of a spouse or other family member of a judge residing in the judge’s household, including gifts, awards and benefits for the use of both the spouse or other family member and the judge (as spouse or family member), provided the gift, award or benefit could not reasonably be perceived as intended to influence the judge in the performance of judicial duties; (c) ordinary social hospitality; (d)  a gift from a relative or friend, for a special occasion, such as a wedding, anniversary or birthday, if the gift is fairly commensurate with the occasion and the relationship; (e) a gift, bequest, favor or loan from a relative or close personal friend whose appearance or interest in a case would in any event require disqualification under 3E;  (f)  a loan from a lending institution in its regular couse of business on the same terms generally available to persons who are not judges;  (g)  a scholarship or fellowship awarded on the same terms and based on the same criteria applied to other applicants;  (h)  any other gift, bequest, favor or loan, only if:  the donor is not a party or other person who has come or is likely to come or whose  interests have come or are likely to come before the judge; and, if its value exceeds $150, the judge reports it in the same manner as the judge reports compensation in Section 4H; or  (i)  a judicial portrait or memorial which complies with the requirements of Rule 3.5 (d) of the Rules of Professional Conduct contained in Rule 407, SCACR.   Obviously I comply with this canon.  A judge however, must at all times avoid even the appearance of impropriety.  Any other gift or favor, including ordinary hospitality which, although totally innocent, would create the appearance of impropriety or which in any way could compromise the integrity of the judiciary, must be avoided.   

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


Canon 3 D (1) provides that a judge who receives information indicating a substantial likelihood that another judge has committed a violation of the Code of Judicial Responsibility should take appropriate action.  A judge having knowledge that another judge has committed a violation of the code that raises a substantial question as to the other judge’s fitness for office shall inform the appropriate authority. I would have no problem making the necessary report.  It is my duty.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?    No

12.
Do you have any business activities that you have remained involved with since your election to the bench?  No.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?


At certain times, the judge must prepare the order himself.  However in the great majority of cases, the judge must rely upon the prevailing attorney to prepare the order, carefully reviewing and modifying the order if necessary.  Often, I take matters under advisement.  Upon reaching a decision, I prepare a memorandum instructing one of the attorneys to prepare the order and advising what my decision is and the rationale for my decision.  This is faxed simultaneously to each attorney.  The attorney is to submit the proposed order to the other attorney prior to submission to me.  If there is a pro se litigant, I try to rule from the bench in order that I can explain my ruling on the record to the litigants.  If the matter is taken under advisement, I will either prepare the order myself or mail the instructions to the attorney/litigant in order that each may receive the memorandum at the same time.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

My administrative assistant is very skilled in this area. We have an established procedure for obtaining orders in a timely fashion.  She maintains a master list of outstanding orders, and I maintain notebook sheets for each hearing against which we may double check the status of orders.     

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?


The guardians have requirements which must be met to be appointed on cases.  I make certain that all necessary filings by the guardian have been made with regard to qualifications.  Insofar as actual supervision of guardians and other testifying professionals, I don’t.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


Judges should stay out of politics generally.  However Canon 4 indicates that judges may engage in activities to improve the law, the legal system and the administration of justice.  He may speak, write and appear before a legislative body regarding these issues only.  I have appeared before a senate subcommittee regarding family court reform, and as President of the South Carolina Conference of Family Court Judges would welcome the opportunity to do so again. 

17.
Canon 5 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


As mentioned in my answer to question 16, I have appeared before a senate subcommittee with regard to family court reform.  I have spoken and trained juvenile prosecutors at the solicitor’s conference in 2005 and will do so again in 2006.  I will moderate the bench/bar seminar to be held in Columbia in December 2006.  I have served as secretary-treasurer and vice president of the South Carolina Conference of Family Court Judges and now serve as president this month.  As such I am most willing to assist again in providing information to the general assembly however it would desire, recognizing of course that legislators legislate, not judges.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  


Only in the sense that being a judge becomes a lonely job. We learn that it is easier and preferable to become much more private than to risk contact with litigants/future litigants.  As a practicing attorney many of my friends were fellow lawyers.  I now must guard against being too close to them for obvious reasons.  Therefore the family, especially the spouse, becomes necessarily much more central to the judge since there are fewer others with whom to socialize, and in whom to confide. 

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes

23.
What do you feel is the appropriate demeanor for a judge?

Canon 3 states that a judge should be patient, courteous and dignified.  He should maintain proper decorum.  Yet at the same time he must accomplish the court’s business in an effective and efficient manner.  I like to think of it as “soft-spoken firmness”.  Move the case along, but do so in a most courteous manner.  If the judge does, he will dignify the proceedings and accomplish the most important result:  that each litigant and attorney will leave the courtroom understanding that he or she has been treated fairly, win or lose.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


Whether one is wearing the robe or not, a judge carries the office with him at all times. The rules would, of course, apply seven days a week and twenty-four hours a day.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


We are all human and therefore we all will become angry at times.  However there is no place for it in the courtroom.  If a judge becomes angry, he fails to maintain proper decorum.  He begins to react rather than think.  He risks giving the impression of partiality.  In short his credibility with the litigants and his ability to determine the matter are compromised.  As the judge approaches becoming angry, he should take a recess and gather himself before resuming the matter.  Anger is therefore never appropriate in dealing with attorneys or pro se litigants, nor should it ever be publicly displayed. 

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


None

27.
Have you sought or received the pledge of any legislator prior to this date?


No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released? No.


Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No
30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No.

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Joseph Wilson McGowan III

Sworn to before me this 11th day of September, 2006.

Notary Public for South Carolina

My commission expires: January 30, 2007

MS. SHULER:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ which was introduced earlier into the record, Judge McGowan meets the statutory requirements for this position regarding age, residence and years in practice.

EXAMINATION BY MS. SHULER:

Q.   Judge McGowan, what circuit are you offering for re-election?

A.   Eighth Circuit.

Q.   And the seat?

A.   1.

Q.   Why do you want to continue serving as a family court judge?

A.   Well, I love what I do.  I think it's very important.  I think the family court touches the lives of our citizens more intimately than any other court.  And I enjoy what I do.  I think it's important.  And I hope to be able to continue to serve.

Q.   And Judge McGowan, you've been serving for sometime as a family court judge, but what do you believe should be the demeanor of a judge?

A.   Well, as I mentioned in my answers to the questions that were submitted to me, I call it soft-spoken firmness.  You know, we have to move the cases along efficiently and effectively; but at the same time, we need to be kind to the litigants that appear before us.  And I try to balance that.  You must move the case along, but we must be polite to the litigants that appear before us as well.

Q.   When you leave the family court, what would you like your legacy to be known as?

A.   Well, that I was an honest and kind man who did the best that he could.

MS. SHULER:  And Representative Delleney, at this time I would like to ask that the Commission go into executive section.

CHAIRMAN DELLENEY:  Okay.  We have some matters that we need to take up in executive session.

(The members went into executive session at 6:10 p.m.)

(The members came out of executive session at 6:25 p.m.)

CHAIRMAN DELLENEY:  The veil is lifted.  We're back in open session.

MS. SHULER:  I would note that the Piedmont Citizens Committee reported that Joseph W. McGowan, family court, Eighth Judicial Circuit, Seat 1, to be well respected and highly qualified.  The Piedmont Citizens Committee had no reservations or concerns with his election to the position he is seeking.   Mr. Chairman, without objection I would ask that the Citizens Committee Report be entered into the record.

CHAIRMAN DELLENEY:  Without objection.

MS. SHULER:  I would just note for the record that any concerns raised during the  investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions of Judge McGowan.

CHAIRMAN DELLENEY:  Does any member of the Commission have any questions of Judge McGowan?  With that being said, Judge McGowan, you're very familiar with our rules and you're familiar with the 48-hour rule.  And of course you don't have any opposition, but nevertheless the 48-hour rule still applies.  Thank you for your willingness to serve and thank you for being here today.  And have a safe trip back home.

JUDGE MCGOWAN:  It's nice to see all of you.  Sorry that y'all had to see me.

(Judge Joseph W. McGowan, III, exited the deposition room at 6:28 p.m.)

CHAIRMAN DELLENEY:  We have before us this evening the Honorable E.H. Bonnoitt.  Did I say that right?

JUDGE BONNOITT:  You got the initials backwards, but you got the last name and that's miraculous.

CHAIRMAN DELLENEY:  H.E. Bonnoitt --

JUDGE BONNOITT:  Thank you, sir.

CHAIRMAN DELLENEY:  -- Bonnoitt, Jr.  Thank you, sir.  Who is recently retired?

JUDGE BONNOITT:  I'm getting ready to retire end of June.

CHAIRMAN DELLENEY:  End of June.  All right, sir.  He will be screened as a retired judge.  Of course, Judge, you've been through this process many times.  If you would, raise your right hand to be sworn.  Do you solemnly swear to tell the truth, the whole truth, nothing but the truth, so help you God?

JUDGE BONNOITT:  I do.

CHAIRMAN DELLENEY:  Thank you, sir.  Have you had an opportunity to review your Personal Data Questionnaire?

JUDGE BONNOITT:  I have.  The one I sent in, I hadn't in a while, but I did review it.

CHAIRMAN DELLENEY:  Was it correct the last time you saw it?

JUDGE BONNOITT:  The last time I saw it it was correct.

CHAIRMAN DELLENEY:  Do you have any objections to our making that summary a part of the record of your sworn testimony?

JUDGE BONNOITT:  None whatsoever.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.  

PERSONAL DATA QUESTIONNAIRE

FOR RETIRED JUDGES/JUSTICES

NAME:  


H. E. Bonnoitt, Jr.

BUSINESS ADDRESS:  
P. O. Box 421270, Georgetown, SC 29442

TELEPHONE NUMBER:  
843/545-3049

2.
Date and Place of Birth:  1943 – Charleston, SC

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on December 13, 1969 – Kay McCormac Bonnoitt. Never divorced. Two children. 

6.
Briefly describe your continuing legal or judicial education since your last screening.  All required JCLEs, credit hours from annual Judicial Conference and Family Court Judges’ Conference, and Family Law CLE at S. C. Trial Lawyers’ summer meeting.

7.
Have you practiced law or served as a mediator or arbitrator since your retirement from the judiciary?   Not applicable.  Will retire July 1, 2007.

8.
List your positions of employment on and/or appointment to the bench chronologically.  You are not required to list dates of employment or appointment prior to your last screening.

         Family Court Judge since July 1, 1991.

9.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.  No.

10.
A complete, current financial net worth statement was provided to the Commission

11.
Since your last screening, have you been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?    No.

12.
Since your last screening, have you, to your knowledge, been under federal, state, or local investigation for possible violation of a criminal statute?  No.

13.
Since your last screening, has a tax lien or other collection procedure been instituted against you by federal, state, or local authorities?  Since your last screening, have you defaulted on a student loan?  Since your last screening, have you filed for bankruptcy?    No.

14.
Since your last screening, have you been sued, either personally or professionally?   No.

16.
Since your last screening, have you been criticized, whether informally or in a matter taken to a disciplinary authority, for the manner in which you treated litigants or attorneys before you on the bench?   No.

17.
Describe your personal policy for the acceptance of food, meals, beverages, lodging, transportation, entertainment, social hospitality, or other things of value from an attorney, a group of attorneys, or from other individuals.

Never accept any hospitality not openly offered to the judiciary as a whole, except occasionally attend a neighborhood party hosted by an attorney friend where food and drink are provided.

18.
Have you ever accepted anything of value from an attorney or litigant in a matter currently or previously before you or your court?   No.

19.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  Nothing.

21.
Describe any interest you or a member of your immediate family has in real property:

(a)
in which there is a potential conflict of interest with your involvement in a South Carolina state or local public agency;  None

(b)
in which there have been public improvements of $200 or that adjoins property in which there have been public improvements of $200;   None;  or

(c)
which was sold, leased, or rented to a state or local public agency in South Carolina.  I owned a 100% interest in building and lot at 108 Screven Street, Georgetown, South Carolina, sold to the County of Georgetown in 1994 for $58,000.00.

List the interest you hold and the value and location of the property.  Identify as applicable the:

(a)
nature of any potential conflict of interest;

(b)
nature and value of any public improvements; and

(c)
South Carolina state or local public agency which purchased or is leasing or renting such property.

Sold 108 Screven Street to County of Georgetown in 1994 for $58,000.00.  I no longer have any interest in said property.


Attach a copy of any contract or agreement.  (Attached).

22.
Identify any personal property interest you or a member of your immediate family sold, leased, or rented to a South Carolina state or local public agency. Identify the property, its amount or value, and the name of the agency.    Attach a copy of any contract or agreement.   None.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/H.E. Bonnoitt, Jr.

Date: 9/14/06

The Judicial Merit Selection Commission  has thoroughly investigated your qualifications for family court bench, or for further service on the bench.  Our inquiry has primarily focused on nine evaluative criteria, a survey of the bench and Bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name might appear, a study of previous screenings, and a check for economic conflicts of interest.  We have one affidavit filed in opposition to your election and we have one witness here to testify.  Do you have a brief opening statement you would like to make?

JUDGE BONNOITT:  Mr. Chairman, I believe that I wrote a letter to the Commission addressed to your staff attorney --

CHAIRMAN DELLENEY:  Yes, sir.

JUDGE BONNOITT:  -- Ms. Shuler.  Could I make that my opening statement?

CHAIRMAN DELLENEY:  Sure.

JUDGE BONNOITT:  Do y'all have a copy of it?

MS. SHULER:  It's in the notebooks.

CHAIRMAN DELLENEY:  It's already in the notebooks.  So we'll proceed on it.

MS. SHULER:  Do you need a copy?

JUDGE BONNOITT:  I have a copy.  Thank you.

CHAIRMAN DELLENEY:  We'll proceed on.  If you would, answer any questions our able staff attorney might have for you. 

MR. WRIGHT:  Mr. Chairman and members of the Commission, Judge Bonnoitt provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and it's included in your notebook.  I have no concerns with the statement; and with the Commission's approval I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:  Without objection.

Sworn Statement to be included in Transcript of Public Hearing

Retired Judge

Full Name:
H. E. Bonnoitt, Jr.

Address:  
417 Prince St.



Georgetown, SC 29440

Work Telephone:  843/545-3049

1.
Have you met the Constitutional or statutory requirements for this position regarding age, residence, and years of practice?  


Yes.

2. Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

3. Do you have any plans to return to private practice one day?  No.

4.
Are you engaged in any legal activities other than your service as a retired judge, such as acting as an arbitrator or mediator?  


No.

5.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

6.
Do you belong to any organizations that discriminate based on race, religion, or gender?  


No.

7. Have you engaged in any partisan political activity since your retirement?  No.

8. What do you feel is the appropriate demeanor for a judge?  Attentive, polite, decisive, compassionate.

9.
In your position as a retired judge, what methods do you employ to ensure that deadlines for the timely issuance of orders are met? 


When I retire, I will check roster to insure all listed cases have been marked off as signed from all prior months.  Calls to attorneys who have not submitted proposed orders will be made within 15 days.

10.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  


No, in both cases.

11.
How would you handle a situation in which you became aware of misconduct of a lawyer or fellow judge?  


Notify them and the disciplinary agency.

12.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law clerks are to appear before you?

Appearance of impropriety or bias is as detrimental to the process as actual impropriety or bias.  With rotation of judges around the state, recusal in any situation which raises such questions is appropriate.

If a lawyer-legislator from my home circuit appears and an objection is made based solely on the fact that said lawyer-legislator elects me, then I will recuse myself.  When visiting another circuit and a lawyer-legislator not from my circuit appears and is objected to on those grounds, I would not recuse myself unless something additional was presented which might indicate that I may be biased in some way.

If my ex-partner appears for a litigant, I always notify the opposing attorney and his/her client on the record.  If there is any objection, I recuse myself and have the matter set before another judge.

13.
What is your philosophy regarding ex parte communciations?  Are there circumstances under which you could envision ex parte communications being tolerated?  


No ex parte communications, other than emergencies requesting restraining orders, and then only in the form of affidavits filed with the Clerk of Court.

14.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  


Any misconception of impartiality can be harmful to the process and justifies recusal.  I would never hesitate to recuse myself in such a situation.

15.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


Only such hospitality which is openly offered to the entire judiciary, BAR, or the public.  Also, normal social hospitality with family and friends, limited to food and/or drink.  Never accepted gifts from lawyers or litigants.

16.
In order that we might advise court administration on steps that need to be taken, are there any limitations on your sight, hearing, or mobility that should be addressed by the court administrator?  


None.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/H. E. Bonnoitt, Jr.

Date:  September 14, 2006

MR. WRIGHT:  I note for the record that based on the testimony contained in his PDQ which was introduced earlier into the record, Judge Bonnoitt meets the statutory requirements regarding age, residence, years of practice.

EXAMINATION BY MR. WRIGHT:

Q.   Good evening, Judge Bonnoitt.  Judge Bonnoitt, have you enjoyed your time served as a family court judge?

A.   I have.

Q.   Why do you want to continue to serve in retired status as a family court judge?

A.   Tough question.  Well, I'll tell you what.  I've worked my entire life.  I had a paper route when I was 13.  It feels like I've been doing something ever since.  I worked in a grocery store, I went off to school, worked, I was in the Navy for four and a half years, got out and came back to law school and worked at the Industrial Commission -- I don't think that's in existence anymore -- as a page in the house and then I had to practice law and support the family.  And I'm wondering whether I could just not work and be productive and that's -- I'm going to try to tone down and work for a little while if the chief justice will let me and then maybe I can acclimate to retired life.

MR. WRIGHT:  Thank you, Judge.  Members of the Commission, Judge Bonnoitt had a complaint filed against him by a former litigant, Ms. Kline.  The complaint involves a child custody case over which Judge Bonnoitt presided in late 1996, early 1997.  The complaint questions Judge Bonnoitt's decision in the case to grant child custody to the complainant's ex-husband.  The complaint also alleges that Judge Bonnoitt was distracted, inattentive and disinterested during the case and disregarded evidence in the complainant's favor and that he did not exercise oversight over an attorney that represented the complainant during the temporary hearing and who the complainant alleges was unprepared.  At this time I would proceed with questioning the complainant.

CHAIRMAN DELLENEY:  Okay.  Judge, if you would -- Ms. Kline --

MS. KLINE:  Yes, sir.

JUDGE BONNOITT:  Do you want me to step aside?

CHAIRMAN DELLENEY:  If you would step aside and take one of those seats in the back and we'll swear Ms. Kline in.

MS. KLINE:  You want me to sit there?

CHAIRMAN DELLENEY:  Yes, ma'am.  If you would raise your right hand and be sworn, please, ma'am.  Do you solemnly swear to tell the truth, the whole truth, nothing but the truth so help you God.

MS. KLINE:  I do.

CHAIRMAN DELLENEY:  Thank you, ma'am.  Answer any questions our counsel may have for you.

EXAMINATION BY MR. WRIGHT:

Q.   Good evening, Ms. Kline.  Ms. Kline, can you describe for the Commission the nature of your complaint, specifically any details related to the portion of your complaint that alleged that Judge Bonnoitt was disinterested, inattentive and distracted during your hearing or in any way disregarded evidence in your case?

A.   Forgive me.  I'm nervous.  Can I read my affidavit?

CHAIRMAN DELLENEY:  We really need you to answer the questions.

MS. KLINE:  Well, at one point during my testimony, Judge Bonnoitt actually was repairing his threadbare robe with a black Sharpie pen.  I don't think he was listening to my testimony.  I don't think he was interested in my testimony.  I don't think he paid the attention he needed to pay while I was on the stand.  And ultimately his decision, I felt, was very wrong.  He did not take notes during my testimony.  I remember him taking notes at one point, the very first day of the permanent hearing.  I don't remember him ever asking me specifically questions about the case.  He was very quiet.  And it was a very long and drawn-out hearing.

Q.   Ms. Kline, it has been almost ten years since Judge Bonnoitt heard and decided your case.  Can you explain to the Commission why you have now filed a complaint against Judge Bonnoitt in light of his having been screened in the year 2002?

A.   Well, first of all, I did not know what to do.  And I didn't know who to ask what to do.  It's not information that is easily obtained by someone who is not a lawyer.  It's hard for me to find out exactly what to do.  Secondly, by the time my appeal was finalized, it was 1999.  It began -- the whole custody battle began in 1996.  I was in shock after the temporary hearing.  I was in shock after the permanent hearing and I was in shock after the appeal.  I went through a period of grieving and I watched my daughter also grieve.  And that's probably why I didn't do something sooner.  However, I did inquire, several times as a matter of fact.  I can't tell you dates or times, but I did inquire and tried to get information.  I actually came here and sat in on another judge's screening.  And a few years ago, my brother's daughter was killed in a car accident, and I think that that really kind of put the brakes on anything that I was thinking about or preparing to do.  I realized that there were bigger problems at that time.  And so when I learned about this, I knew that this was my last opportunity to tell you what happened to me in Horry County in front of Judge Bonnoitt.

Q.   Ms. Kline, you were represented by counsel at your first hearing, your temporary hearing.  You subsequently fired that counsel and hired new counsel.  Can you tell the Commission who your new counsel was?

A.   My new counsel?

Q.   Yes, ma'am.

A.   Was Dorothy Mobley Jones.

Q.   You also mentioned that you appealed the case.  Can you tell the Commission the results of the appeal of your case?

A.   I didn't prevail.  I lost.

Q.   You say that you lost on the appeal.  A portion of the case was affirmed.  The decision with respect to child custody was affirmed, correct?  But the portion of the decision relating to attorneys fees was actually decided in your favor, correct?

A.   I'm sorry.  I didn't follow your question.

Q.   Well, the decision with respect to child custody remaining in your ex-husband's --

A.   Correct, it stayed the same.

Q.   But the Court of Appeals did overrule the portion of the decision awarding attorneys fees in favor of your ex-husband; is that correct?

A.   Are you asking me if I had to pay his attorneys fees?

Q.   Well, the original order would have required you to pay the attorneys fees but subsequently the Court of Appeals overruled that decision, is that correct?  Do you recall?

A.   I'm sorry.  I don't recall.

Q.   Ms. Kline, did you have to pay your husband's attorney fees as a result --

A.   No.

Q.   Ms. Kline, can you provide the Commission with any reasons why you believe Judge Bonnoitt would not have provided you with a full and fair hearing?

A.   I don't know the reasons why he didn't provide me with a fair hearing.  I can only guess.  But I know that he did not -- he was not fair.  He was not impartial.  He did show favoritism.  I can tell you the reasons why I feel like he showed favoritism.  I can tell you the reasons why I think he was unfair.  But I don't know what would possess him to do that, other than to read between the lines.

Q.   Are there any specific details that you recall that you can point out to the Commission that would reveal that he had acted partially in any manner?

A.   I think that at my temporary hearing when I had an attorney who was unprepared and inexperienced, that the judge should have recognized that.  It was obvious that the attorney I had only submitted one affidavit on my behalf; and of course at the temporary hearing I had no opportunity to speak.  And it seems like the decision made at that hearing set the tone for the next three and a half years.  And there was no going back.  There was no going back.  I thought we could fix it.  I thought that it was so wrong it could be fixed.  I thought, okay, so we go to the permanent.  I have a new attorney.  We will fix this mistake.  When I went for the appeal, the lawyers -- or excuse me -- the judges -- stated that they may have ruled differently, however, they did not see a reason to make a change.  I didn't understand that.  Because I didn't think that I was going there to show them there had been a change.  The decision was wrong in the very beginning.  There hadn't been a change, except for the fact that my daughter was taken away from me and I could visit her two days out of every fourteen days, no weekday visitation.  The court ordered me to do all of the transporting of my daughter each and every time she went between the homes.

Q.   Ms. Kline, you're aware that although the Court of Appeals' decision -- we stated a portion of the Court of Appeals decision, but it also stated that they agreed with Judge Bonnoitt, that given the difficulty of the parties to communicate in the case that joint custody was not proper.  And are you also aware that the Court of Appeals' decision -- the guardian ad litem testified that joint custody was not proper and custody would be more appropriate in favor of Mr. Kline.  Do you recall that?

A.   I do.

MR. WRIGHT:  I don't have any further questions, Mr. Chairman, for Ms. Kline.

CHAIRMAN DELLENEY:  Does any member of the Commission have any questions for Ms. Kline?  Professor?

PROF. FREEMAN:  Yeah.  I am not understanding precisely what your criticism is.  You seem to be saying he was disengaged or inattentive.  Is that part of your complaint?

MS. KLINE:  Absolutely.

PROF. FREEMAN:  Did he take any notes at all during the hearing?

MS. KLINE:  On the first day of the permanent hearing I observed him taking notes, and that was the only time I saw Judge Bonnoitt taking notes.

PROF. FREEMAN:  Just random notes or was it a lot or a little or do you have any idea?

MS. KLINE:  You have to understand, this was about ten years ago.  I don't recall him taking more than just jotting down --

PROF. FREEMAN:  A couple pages?

MS. KLINE:  If.

REP. FREEMAN:  At most?  At most?

MS. KLINE:  I don't know how many pages   he wrote.

PROF. FREEMAN:  If it was 46 pages, would that seem too high?

MS. KLINE:  Well, if it was 46 pages I would know that he took a lot of notes.

CHAIRMAN DELLENEY:  Any other members of the Commission have any?  Mr. Smith?

REP. FLETCHER SMITH:  I don't want to prolong this, but did you know that Judge Bonnoitt couldn't decide which lawyer you hired and he couldn't take the side of your lawyer over or against the other side's lawyer and be fair to both sides?  Was that ever explained to you?  I think one of your complaints was that  you had an inexperienced lawyer and that the judge should have known that and should have done something about it.

MS. KLINE:  Well, I didn't mean that he should have known when we walked in the door that I had an inexperienced lawyer, but I think it was obvious when my attorney only gave him one affidavit -- and this was about the custody of a three-and-a-half-year-old child -- that maybe he would have said where are the rest of the affidavits or --

REP. FLETCHER SMITH:  But you do understand --

MS. KLINE:  -- you're not prepared.

REP. FLETCHER SMITH:  But you do understand the judge can't take your side over the other side.  He has to take whatever is presented to him by both sides and be fair with what is presented.  He can't tell your lawyer how to practice.

MS. KLINE:  I understand that.

REP. FLETCHER SMITH:  All right.

CHAIRMAN DELLENEY:  Does any other member of the Commission have any questions of Ms. Kline?  All right.  Thank you, Ms. Kline.  If you would, if you would sit back where you were, we'll bring Judge Bonnoitt back over.  You're still under oath, Judge Bonnoitt.

JUDGE BONNOITT:  Yes, sir.

CHAIRMAN DELLENEY:  Answer any questions our counsel might have for you.

BY MR. WRIGHT:

Q.   Judge, I realize it's been ten years since you heard this case, but do you recall the case in question?

A.   I do.

Q.   Judge, can you respond to the Commission to Ms. Kline's allegations that you were inattentive, disinterested or distracted during her hearing?  Did you take notes during Ms. Kline's case?

A.   I did.  I believe I put it in that letter.  I remember when the complaint came in, I -- I'm kind of one of these obsessive/compulsive people.  I've got my records from the day I started on the bench.  And my secretary used to ask me why are we keeping these things and I guess there was a reason.  I went back and I asked her to see if we could find it, because I remember when I was called and told there was a complaint and named this client as a complainant, I couldn't off the top of my head figure out who that was.  And then when Ms. Shuler said that it was a case from 1996 and gave me the case and file number, I kind of had remembered Ms. Kline's case.  And it was a long case and it was an important case and one -- you know, we hear a lot of cases.  But when you have a four-and-a-half-day, five-day trial, you remember them.  But I did go back.  I was sent a copy of the complaint and went and had my secretary pull out the old file and notes and I had a copy of the order and some of the exhibits and my notes.  And I had taken notes on all of the witnesses and had, in fact, a total of 46 pages of notes, which is not unusual.  And I don't know that there's an obligation for the court to take notes anyway.  But when you get into a two-day case and you realize right from the beginning that it's going to go a little more than that and it's going to bifurcate itself -- in other words, you're going to hear a couple of days now and maybe a couple of days later and it may be a month or two -- you try to take notes so when you get back to reconsider everything, you'll have notes to refresh your memory about all of the matters of testimony you had heard.

Q.   Judge, do you recall the temporary hearing, in particular the temporary hearing specifically?

A.   I know that I was the judge on the temporary hearing.  I do -- I remember the hearing to some degree but not a whole lot.  I couldn't tell you the details of it.  And I don't know how many affidavits were submitted or anything like that.  Of course, those are all in the court file and I didn't go get the court file or anything so I don't know.

Q.   Would it be abnormal to only have one affidavit filed in a case?

A.   Sometimes people don't file affidavits at all, but that's usually when they don't have a lawyer.  When they have a lawyer, they can file from one or two to sometimes we get a stack of them like this.  And of course then you have to sit there and read for hours to do it all, but, you know, I can't recall how many.  And it may be that only one was submitted.

Q.   Judge Bonnoitt, do you believe that you provided Ms. Kline with a full and fair hearing of her case?

A.   I do.

Q.   Is it your intention to provide all litigants in your courtroom with a full and fair hearing?

A.   I try to be as fair as I possibly can.

MR. WRIGHT:  Mr. Chairman, that's all the questions I have for Judge Bonnoitt.  I would provide a summary of my investigation.

CHAIRMAN DELLENEY:  You've already provided it for the record?

MR. WRIGHT:  I have.

CHAIRMAN DELLENEY:  Okay.

MR. WRIGHT:  As part of the staff's investigation of this case, staff interviewed both of the attorneys engaged by Ms. Kline subject to the temporary hearing.  The two attorneys were the Honorable Dorothy Jones and Donna McQueen.  Judge Jones submitted an affidavit to the Commission which has been provided to the Commission.  It generally states that she does recall the case in question; and although she does not recall all of the specific events of the case, she does not recall Judge Bonnoitt appearing inattentive or disinterested in the case. In addition, the affidavit generally states that during her years of private practice, Judge Jones made many court appearances in front of Judge Bonnoitt and she does not recall a time where he appeared disinterested or inattentive in a case and never observed any improper or unethical conduct on Judge Bonnoitt's behalf.  Donna McQueen stated during her interview that she was an associate attorney that assisted Ms. Jones in the case.  She does recall the case but does not recall Judge Bonnoitt having appeared inattentive, distracted or disinterested in the case.  Additionally, Ms. McQueen stated that although she did not agree with Judge Bonnoitt's decision in the case, she did not recall Judge Bonnoitt having acted unethically or inappropriately.

Furthermore, as part of staff's investigation, staff also interviewed Joe Burrows, the attorney for Mr. Kline in the case, James Hills, the guardian ad litem in the case, and Dr. Ron Prince the psychologist that testified in the case, all of whom at least had some recollection of the case.  Each of them stated that they did not have any recollection of Judge Bonnoitt having appeared disinterested in the case and do not recall him having in any way acted inappropriately or unethically in this case or any case where they appeared before Judge Bonnoitt.  I would just note for the record that any concerns raised in the investigation regarding the candidate were incorporated in the questioning of the candidate today.  Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:  Any members of the Commission have any further questions for Judge Bonnoitt?  All right.  With that, Ms. Kline and Judge Bonnoitt, we appreciate y'all taking your time out to appear before us today and hope you have a safe trip home.

JUDGE BONNOITT:  Thank you, Mr. Chairman.

(Judge Bonnoitt exits the room at 6:51 p.m.)

CHAIRMAN DELLENEY:  We're going to switch the order.  It says that we're going to take Judge Creech, but we're not going to take Judge Creech at this time.  We're going to reach down and pull up Judge Richard Chewning.

(Judge Richard W. Chewning, III, enters the room at 6:53 p.m.)

CHAIRMAN DELLENEY:  Good evening, Judge Chewning.

JUDGE CHEWNING:  Good evening.

CHAIRMAN DELLENEY:  We have before us the Honorable Richard W. Chewning, III, who seeks re-election to the family court Eleventh Circuit, Seat Number 3. If you would at this time, Judge, please raise your right hand to be sworn.  Do you solemnly swear to tell the truth, the whole truth, nothing but the truth so help you God?

JUDGE CHEWNING:  Yes, sir.

CHAIRMAN DELLENEY:  Thank you.  Have you had an opportunity to review your Personal Data Questionnaire?

JUDGE CHEWNING:  Yes, sir.

CHAIRMAN DELLENEY:  Is it correct?

JUDGE CHEWNING:  Yes, sir.

CHAIRMAN DELLENEY:  Do you have an objection to our making it part of the summary of your sworn testimony?

JUDGE CHEWNING:  Absolutely not.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.  

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION: Family Court Judge, Seat #3, 11th Judicial Circuit
NAME:


Mr. Richard W. Chewning, III

BUSINESS ADDRESS: 
Marc H. Westbrook Lexington County Judicial Center, 205


E. Main St., Lexington, SC  29072

TELEPHONE NUMBER:
(office): 803.785.8451

2.
Date of Birth: 1942


Place of Birth: Columbia, SC

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Married on September 8, 1962 to Ruth Davis Chewning.  Never divorced. Two children.

6.
Have you served in the military? No If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure. 


Newberry College, Newberry, SC 1960 – 1964 


BS Business Administration


University of South Carolina School of Law, 1969 – 1972


Juris Doctor

8. List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina 1972.


Took the bar exam one time.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Newberry College:


Kappa Phi, Delta Beta Kappa (Vice-President); 


Concert Band, Marching and Band Representative.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
2006 Circuit Court Law Clerk

8/24/2006;


(b) 
2006 New Appellate Law Clerks/



Staff Attorneys’ Seminar


8/24/2006;


(c) 
2006 Annual Judicial Conference
8/23/2006;


(d) 
Family Law Section



1/21/2005;


(e) 
2005 Family Court Judges’

4/27/2005;


(f) 
2005 Annual Judicial Conference
8/24/2005;


(g)
SC Family Court Bench


12/2/2005;


(h) 
Family Court Judges Conference

4/28/2004;


(i)  
Family Law Section Meeting

1/23/2004;


(j) 
Family Court Judges Conference

4/30/2003;


(k) 
Family Law Part I



1/24/2003;


(l) 
Judicial Conference



8/21/2003;


(m) 
Family Court Judges Conference

5/01/2002;


(n) 
Family Law Section II-Taxes; The
1/25/2002;


(o) 
2002 Annual Convention


8/01/2002;


(p) 
Judicial Conference



8/22/2002;


(q) 
Family Law Section



1/26/2001;


(r) 
2001 Family Court Judges

5/03/2001;


(s) 
Judicial Conference



8/23/2001;


(t) 
Family Law Section



1/21/2000;


(u) 
Annual Judicial Conference

8/16/2000;


(v) 
Family Court Judges Conference

5/03/2000;


(w) 
2000 SCTLA Convention


8/03/2000.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs? No. 

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13. List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina State Courts, September 30, 1972.


United States Court of Appeals for the 4th Circuit, October 15, 1974.


United States District Court for the District of South Carolina, 
February 9, 1973.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Legal Experience: 


Having clerked for a law firm in Columbia, SC while I was attending law school and upon graduation being offered a job, I remained there for approximately nine (9) months (Kennedy and Price).  During this almost three (3) year period of time I became well trained in real estate work including abstracting titles, setting up subdivisions for developer, closing loans and etc.  I also handled collections, (set up a firm procedure and over saw it with secretarial help), foreclosures, wills, estates, help investigate and set up files regarding bodily injury, assisted in some defense work and adoptions.  My first exposure to the practice of law was basically a general one.


In 1973, I opened my own practice of law in West Columbia, SC (my home) and began a general practice of law primarily in Richland and Lexington Counties.  It was definitely a general practice which involved criminal, wills, estates, real estate, civil cases (primarily accident claims), defense of individuals being sued, family court (divorces, adoptions, and serving as guardian ad litem), bankruptcy, foreclosures, workmen compensation, and work in magistrate court and city traffic court.

In 1977, Nikki G. Setzler, E. Danny Scott and I joined our three (3) solo practices into the firm of Setzler, Chewning, and Scott, P.A.  We grew  from three (3) attorneys and two (2) secretaries, to six (6) attorneys, six (6) secretaries, full time  bookkeeper, law clerk and abstractor.


During the 70’s, because Lexington County did not have a standing Master-in-Equity and this type work was steadily increasing, many attorneys agreed for me to serve as Special Referee.  This particular area grew and for many years approximately 50% of my annual income came from serving as Special Referee.  This primarily dealt with foreclosures but included many other actions such as property line disputes, complex corporate and business disputes.


1986 referred over 95 cases


1987 referred over 115 cases


1988 referred over 130 cases


1989 referred over 100 cases

These were the latest record I could find regarding cases referred to me as Special Referee immediately prior to Lexington County providing a full-time master-in Equity in July 1989.


Through the middle years of my practice, Special Referee work and foreclosure work were my primary sources of income.  I continued doing real estate work, wills and domestic type work.  Our firm gradually developed specialty areas in that Mr. Scott primarily handled the real estate and Mr. Setzler handled the civil litigation, with me doing the foreclosures, bank work and special referring.


Finally, the County of Lexington hired a full-time Master-in-Equity and I simply 
redirected my efforts in the other area of law.


During the past ten (10) or twelve (12) years, as the Family Courts began to utilize the Guardian Ad Litem (I had always had a special interest in children and worked in this area of Family Court since law school), I developed a sizable practice in this area and continue to do so.


It is difficult to arrive at exact dates since 1972 regarding areas of practice because of the time span.  It is even more difficult because all of the areas of change were slow in developing and ending.  An exception is the Special Referee work ceasing abruptly with the appointment of a standing Master-in-Equity.


I have always practiced a general practice of law.  In the first years I could effectively cover many areas of law and many different courts in many different counties.  


I have tried cases (limited number) in Federal Court in my early years of practice.


My main volume area throughout the years of practice was family court, guardian ad litem work, foreclosure work and special referee work.


I have also served as the Judge for the City of Cayce from December, 1976 to June, 1994, handling weekly traffic court, preliminary hearings, jury trials, execution of warrants and search warrants, bond hearings and the appeals from this court.


I was appointed by the Supreme Court to serve as the temporary Family Court Judge when County was without a sitting judge.  I can not recall the date nor can I locate the Order issued by the Supreme Court.  It was in the mid to late 70’s and was only for a week or two.  Several attorneys were appointed during the interim when we did not have a judge or had only one (1) sitting judge.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.    AV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
22.
Have you ever held judicial office? Yes. If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Served as Judge for the City of Cayce from December, 1976 to June, 1994:-
Appointed by City Council.


Regular traffic court once a week every week;


Jury trials;


Execution of arrest warrants and search warrants;


Preliminary hearings;


Bond hearings.


Served as Special Family Court Judge in Lexington County by Order of the Supreme Court. Can not locate Order, was in the mid to late 70’s for one (1) or two (2) week period of time.


Served as Special Referee (primarily in Lexington County-have heard cases from other counties at request of attorneys and court) from approximately 1977 to July 1989, referred by Circuit Court.


Served as Family Court Judge full-time from July 1, 1994 to present.  Seat Number 3, Eleventh Judicial Circuit.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  None

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


Served as a Judge for the City of Cayce from December, 1976 to June, 1994.


Appointed by City Council.


Regular traffic court once week every week;


Jury trials;


Execution of arrest warrants and search warrants;


Preliminary hearings;


Bond hearings.


Served as Special Family Court Judge in Lexington County by Order of the Supreme Court. Can not locate Order, was in the mid to late 70’s for one (1) or two (2) week period time.


Served as a Special Referee (primarily in Lexington County-have heard cases from other counties at the request of attorneys and court) from approximately 1977 to July 1989, referred by Circuit Court.


Served as Family Court Judge full-time from July 1, 1994 to present.  Seat number 3, Eleventh Judicial Circuit.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


I graduated from Newberry College in May 1964 and went to work for General Adjustment Bureau, Inc. in June 1964 and worked as an insurance adjuster and investigator for five (5) years until I resigned in order to enter law school in September 1969.  Our company represented, at this time, 485 insurance companies as well as large self insurers and handled claims against their companies.  I was made manager of the office in Virginia one (1) year prior to my resignation to return to South Carolina to attend law school.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service. No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


Setzler and Scott, P.A. I was a partner in this firm (previously Setzler, Chewning and Scott, P.A.) before I was elected a Family Court Judge for over seventeen (17) years.  I am in the process of dissolving myself from the firm.  Until this is completely done and possibly for years after, I will simply recuse to hear any cases brought by that firm.


That relationship has now been resolved.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  None.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities? Have you ever defaulted on a student loan? Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship. None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened? None.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy? No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate? No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Richland County Bar 1972 – 1973;


(b)
Lexington County Bar 1973 – present;


(c)
President 1980;


(d)
Secretary/Treasure for a number of years prior to 1980;


(e)
South Carolina Bar Association 1972 to present;


(f) 
SC Supreme Court Committee for Discipline and Grievances 1985-1988;


(g)
House of Delegates 1990 – 1992;


(h)
Judicial Moderazation Committee 1981-1982;


(i) 
American Bar Association 1972 to 1984;


(j) 
Voluntarily served the SC Bar Pro Bono Program since 1988.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Task Force – Fighting Back Lexington;


(b)
U.S.C. Gamecock Club;


(c)
U.S.C. Alumni Association;


(d)
Newberry College Alumni Association;


(e)
Shiloh United Methodist Church;


     
Sunday school teacher

                 
Church Choir Member


     
Chairman of the Finance Committee

                
Member of Administrative Council



(f)
Volunteer Fireman with Hollow Creek fire Department;


(g)
Lexington County Election Commission – Poll Manager (resigned July 1, 1994);


(h)
Lexington County Selective Service Board – Chairman 1982 to July 1, 1994.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.
References: 


(a)
Ms. Sherrie Tanner, Asst. Vice President



Security Federal Bank



5446 Sunset Blvd.



Lexington, SC  29072



803.808.8170


(b)
The Reverend Ken Colton



1056 Jones Road



Irmo, SC 29063



803.749.0417 



(c)
James Randall Davis, Attorney at Law



140 E. Main Street



Lexington, SC  29072



803.359.2512


(d)
Ms. Nancy Perry



106 Dogwood Lane



Lexington, SC  29072



803.359.4468


(e)
Mr. Greg A. Fronhappel, Director



Lexington County DSS



Drawer 430



Lexington, SC  29071



803.785.7333

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Richard W. Chewning, III
Date: 9/27/06

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for continued service on the bench.  Our inquiry has primarily focused on nine evaluative criteria, which have included a survey of the bench and Bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name may appear, a study of any previous screenings, and a check for economic conflicts of interest.  We have one affidavit filed in opposition to your re-election and we have one witness present to testify.  Do you have a brief opening statement you would like to make?

JUDGE CHEWNING:  No, sir.

CHAIRMAN DELLENEY:  Thank you, sir.  If you would answer any questions our counsel might have for you.

MR. GENTRY:  Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Judge Chewning provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and with the Commission's approval I would ask that those questions be waived in this public hearing today.  I also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:  Without objection.

Sworn Statement to be included in Transcript of Public Hearing
FAMILY COURT JUDGE

Incumbent

Full Name:
Richard W. Chewning III
Address:
365  Walter Rawl Road



Lexington, SC  29072

Work Telephone:
803-785-8451

1.
Why do you want to serve another term as a Family Court Judge?


It is my job, my profession, my life.

2.
Do you plan to serve your full term if reelected?

Yes.
3.
Do you have any plans to return to private practice one day?

Yes.
4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?

Yes.
5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Ex parte communications should be avoided at all cost.  Yes, there are times ex parte communications could be tolerated if it does not affect the other party in any way and the other party is made aware of it after the fact.  The nature of the communication is the critical question.  However, it is so much simplier to avoid ex parte communications.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


Recusal is not to be done without thorough consideration.  But, when the circumstances dictate it, recusal is  the only answer.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


Depending upon what was said, I would probably grant such a motion.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


If I am aware of it, I would grant recusal unless everyone  was made aware of it on the record and all parties had no objection.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


To accept no gifts and no social hospitality unless it is offered to all judges.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would report it.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?
No.
12.
Do you have any business activities that you have remained involved with since your election to the bench?

No.
13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?


I have attorneys submit proposed orders, and I make corrections if needed.  Sometimes, but very seldom, I will draft a complete order.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

My administrative assistant and I keep separate calendars with our own docketing methods.  We check with each other trying to avoid overlooking any deadlines. 

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?


I am not sure what I can do unless it is brought to my attention, at which time I would hear from all parties and respond in an appropriate manner.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


“Judicial activism,” as far as I am concerned, is not a proper role for a sitting judge.  The public must promote public policy through the Legislature.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I speak when asked to speak to organizations at appropriate meetings about the role of the Family Court.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

Sometimes; however, I do not discuss it.  I have been a judge for so long  that  my family knows not to bring up  issues I am hearing or could hear.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

No.
20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

No.
21.
Do you belong to any organizations that discriminate based on race, religion, or gender?

No.
22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?

Yes.
23.
What do you feel is the appropriate demeanor for a judge?

To hear courteously, to answer wisely, to consider soberly and to decide impartially.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


All the time.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?

No.
Is anger ever appropriate in dealing with attorneys or a pro se litigant?

No.
26.
How much money have you spent on your campaign?

None.
If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

27.
Have you sought or received the pledge of any legislator prior to this date?

No.
28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?    

No.
29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.
31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.
32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes, I am now.
I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Richard W. Chewning III
Sworn to before me this 27th day of September, 2006.

Notary Public for South Carolina

My commission expires: August 16, 2015

MR. GENTRY:  Also included in the notebooks for your review is a copy of the candidate's personal experiences.  One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier in the record, Judge Chewning meets the statutory requirements for this position regarding age, residence and years in practice.

BY MR. GENTRY:

Q.   Judge Chewning, why do you want to continue to serve as a family court judge?

A.   I wouldn't know where to go on Monday morning if I couldn't get up and go to work and I have trained over half of my life to do this.  And it's my job, my occupation.  I don't say that I -- I enjoy the mental part of the job.  The individual cases, the pain, the suffering, is difficult to deal with.  But it is a job.  It's an Honorable profession.  And I worked hard to get there and I hope that I can -- as long as I'm effective in that -- that I can serve in that role.  It's just something I've always wanted to do and I've done and I try to continue to do.

Q.   Although you addressed this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge?

A.   Certainly.  A judge certainly has to be unbiased, have no prejudice, he's got to have patience beyond reality, self-control.  I really think you have to be humble.  The fact that I'm here and this lady is here, on my human side, might incense me, but she has every right to have her opinion.  She has every right and opportunity that y'all give her and  others to express it.  And I'm a student of the law and of history.  And if our country has any strength in it, it is because we do disagree.  We have differences of opinions.  And I do not hold myself out as the perfect judge, every decision I render is 199 percent accurate.  But I am comfortable that every decision I render, I've never ruled in anger, I've never ruled against somebody because I didn't like the attorney.  I've never ruled against somebody because I thought maybe they were wanting a little more than I would want, because what each of us wants depends upon what each of us have had in life; and some have had more and some have had less.  It's a complex job.  It is a challenging job.  And I love dealing with it every day.  You've got to be conscious that you're affecting lives.  I'm so careful to the words I utter for fear of how long that they're going to have an impact on somebody, or even how they interpret it.

Q.   What would you like for your legacy to be as a family court judge?

A.   I would like to go away and everybody say he did a pretty good job and don't ask me to come back and don't ask me to second guess any of   my opinions.  I have no illusions of being a learned hand or any famous jurist.  I see children on the street every day, I see adults every day that I've had cases years ago with, and they'll come tell me that it worked   out all right; and I can live with that a long time.

Q.   Judge Chewning, do you believe that you show a particular bias in the courtroom towards certain attorneys or state agencies?

A.   No.  I may get aggravated, but I don't show a bias or prejudice.  And when I say aggravated, just like some of you turned and looked at me and wondered what was the next word I'm going to say.  Sometimes lawyers will drive you to the point that you look at them like don't say that or just leave it be, but, no.

Q.   While you're conducting a trial or a hearing, do you ever work on cases not related to the case before you, read books not related to the case before you or do anything else on the bench that might distract from the case before you?

A.   No, sir.  You're giving me more benefit of the doubt than I -- it's all that I can do to keep up with everything that's going on.  The thought of having something else to interrupt me is very distracting.  I like -- the motions, the temporary relief that we did for her, we sit all day long every 15 minutes.  You get a mental mindset.  A judge has certain things that he or she is looking for to deal with a motion for temporary relief.  If suddenly you throw in a divorce, if suddenly you throw in an adoption, your whole mind has to stop, change gears and start looking for other elements and stuff.  We, like everybody else, like a work environment where we get into things and we proceed.  And if you take up something else or look at something else -- sometimes things are moving so fast if you look at the clock and take a swallow of water, you feel like maybe you've missed something.  No.  We try hard.  I try very hard to pay attention to everything that's going on.

Q.   Judge Chewning, as you'll recall, you took a written exam as part of the screening process.  At the time of our interview you expressed to me that you might have had some difficulty with the exam.  Can you explain to the Commission what you found difficult about the exam, if there was anything about the exam that might have confused you.  And make any other comments you'd like to make regarding the exam.

A.   I was not comfortable taking the exam.  To be able to explain to any of you why, I'm not sure that I can, other than I just didn't feel adequately -- I don't want to say prepared, but I guess that's the only thing you could say.  I read every advance sheet that comes out of the Supreme Court.  Oh, the questions that were asked, one of the questions was a case that I made the ruling on that the Supreme Court and the appellate court upheld.  And when I read that, I could have jumped right square up and hit the ceiling I was so happy.  And when I sat back down to answer the question, I couldn't remember all of the things that I considered in making my ruling that they said was appropriate things to have ruled on.  And from that point on, I was kicking myself.  I should have made a hundred on that one question.  And I just could not get myself together, having made the initial ruling.  It was an unusual thing.  You can sit as a family court judge for 20 years and will never have that issue to decide again.  My making a ruling which the appellate concurred with, I'm not telling you that I'm a genius -- maybe I just lucked into it -- but I've got to believe that my legal training and the things I considered, when you put it in that process, you draw that conclusion and that's how the law works.  It worked out.

Q.   You mentioned this, but what exactly did you do to prepare yourself for the exam?

A.   Other than just reading cases and advance sheets and going to work every day, I made no specific preparation.

Q.   Okay.  And what do you do each year while you're serving on the bench to keep yourself informed about any recent changes in family court law or procedure?

A.   The chief justice makes sure we go to 15 hours CLE every year.  And that's the requirement.  I went back and checked.  I had 25 hours in 2006, I had 44 hours in 2003.  I always have more than the 15 minimal hours.  I read advance sheets.  The trial lawyers send out monthly publications.  They always caption every area of the law.  There's no legal magazine or publication I pick up that I don't flip over and when they review the law go to the family court area and the evidence.  The laws I deal with primarily, I'm constantly reading.  There's a new one out in the South Carolina Trial Lawyer about the new Soldier Sailors Relief Act, which is a federal law, which we are now very much involved with because we have so many men and women being deployed.  And we've got to move over and make sure we understand what the federal law provides for these people.  If you go sit in my bench in Lexington right now and turn around, there is a three-tier bookcase that is littered with publications, copies of cases and things like that; because if it's important to me, I staple it, I mark it and I put it there.  If I'm in court and the Soldier Sailors Relief Act comes up, all I've got to do is turn and flip through the mess of papers, but I can find it and bring it back and skim through it to refresh my memory.

You've got sheets -- like alimony is an issue in here.  There are like 14 factors.  I cannot name 14 of those factors in the proper order for you.  Length of marriage is one, amount of income is one.  There are all of those factors, education and all.  But I've got a sheet that has all of those appropriately listed with the blocks by it.  And when I get to alimony, I just turn around and take that sheet, slide it back around on the table.  And as I'm either hearing the case, I answer those questions as the attorneys ask them; or in motion hearings when I'm reading affidavits or pleadings and hearing arguments, I run that  mental check down that guideline.

MR. GENTRY:  Thank you, Judge Chewning.  Members of the Commission, Judge Chewning had one complaint filed against him by Ms. Cynthia Johnson.  At this time I would like to ask Ms. Johnson to address the Commission.

CHAIRMAN DELLENEY:  Judge, if you would sit back in one of those seats back here or wherever you want to sit.

JUDGE CHEWNING:  Sure.

CHAIRMAN DELLENEY:  And, Ms. Johnson, you can have a seat.  If you would at this time raise your right hand to be sworn.  Do you solemnly swear to tell the truth, the whole truth, nothing but the truth so help you God?

MS. JOHNSON:  I do.

CHAIRMAN DELLENEY:  Thank you, ma'am.  Answer any questions our counsel may have.

BY MR. GENTRY:

Q.   Ms. Johnson, your complaint is directly related to Judge Chewning's conduct on the bench during a temporary support hearing on October 5th, 2006.  Is that correct?

A.   That is correct.

Q.   In your complaint you allege that during the hearing Judge Chewning failed to make an informed decision regarding your situation because he did not read the affidavits submitted by you and your attorney; is that correct?

A.   That is correct.

Q.   What gave you the impression that the judge did not read your affidavits?

A.   This is the stack of information or a copy of the stack of information that was provided for Judge Chewning.  And during the hearing, this is what he did.  He took no time to read pages.  It was impossible for him to read and digest the information that was before him.  He did not -- I watched him the entire time.  It was impossible for him to read it and understand the information that was there.  Nor did he look up and make eye contact with any of us.  He just seemed very distracted.

Q.   You also allege that Judge Chewning did not appear to be giving your case nor the attorney his complete undivided attention during the hearing.  That's correct?

A.   That is correct.

Q.   What gave you the impression that the judge was not even paying attention during the hearing?

A.   How could he look through pages and -- he did not answer questions that were directed to him by the attorneys.  My attorney in particular had to ask him the same question several times before he got an answer.  And some questions he just did not answer until repeated questioning on the part of my attorney.

Q.   Are there any other comments you would like to make directly related to Judge Chewning and your allegations specifically in this complaint? 

A.   I would just have to say that I came into the court after a marriage of 22 years.  And by his own admission, everything is different for each person who comes in.  For 22 years, my husband had an income of over $250,000.  I had been making around 40.  And we owned a family business.  And when I decided to pursue a divorce, I was fired.  I was unemployed.  So when I was before Judge Chewning I had no money, no income.  I had borrowed money to re-educate myself so I could become employable again.  And I just placed my life in Judge Chewning's hands.  And he did not read the information that had been provided to him that would have helped him to make an informed, conscientious decision, whatever it was.  If he had just read all of the information, I would have been very happy.  But he gave no indication that he read the information that was provided to him.

MR. GENTRY:  Thank you, Ms. Johnson.  These are all the questions I have for Ms. Johnson.  At this time, I would also like to call Judge Chewning back to readdress the Commission.

CHAIRMAN DELLENEY:  I have one.  At the hearing, were the lawyers given an opportunity to summarize their cases?

MS. JOHNSON:  I cannot say that it was a summary.  My attorney asked if he were the one -- excuse me -- if he was supposed to draw up the order and --

CHAIRMAN DELLENEY:  You know, like often times in family court affidavits are handed up, particularly when you have a lot of affidavits, and sometimes family court judges give attorneys opportunities, like you were the moving party --

MS. JOHNSON:  Uh-huh.  (Affirmative.)

CHAIRMAN DELLENEY:  So he would have turned to your attorney and asked him to tell him about the case and he would tell him about the case and then he would turn to the other lawyer and they would respond to what he said.  And then after that then they go through the affidavits.  Was that done in your case?

MS. JOHNSON:  If it was done, it was a very brief -- and I say very brief summary.  I do not think we were in the courtroom even ten minutes.

CHAIRMAN DELLENEY:  Senator.

SENATOR RITCHIE:  Ma'am, did the judge rule at the end of the hearing or did he take that under advisement and later come back after some period of time?

MS. JOHNSON:  He made a ruling.  I would have been happy if he had taken it under advisement.  That would have given him the opportunity to read and study the information that was gathered and prepared for him.  But he made a ruling, did not explain in any way the reasons for his ruling.  He gave me less than half of what I'd asked for.  And, remember, I was at that point penniless and given no explanation.  It is my understanding that a judge is supposed to be able to explain his rulings, to clearly and logically communicate the reasons for a ruling.  And I was not provided that at all.

SENATOR RITCHIE:  I think you said -- perhaps we interrupted you -- that the judge directed one of the attorneys to draft the order.  Is that correct?

MS. JOHNSON:  That is correct.

SENATOR RITCHIE:  And I presume that that order was circulated -- well, you may not know -- before it became a final order.  But we can certainly ask the judge what the process was about that.  Thank you.  That's all I have.

CHAIRMAN DELLENEY:  Does any other member of  the Commission have any questions?

JUDGE SHAW:  At the final hearing --

MS. JOHNSON:  We had not had the final hearing yet.  If I may continue.  My huge concern here was that if he was -- the judge -- was that inattentive with me, how many other folks come into that courtroom and do not get his full attention.  Because we come in there needing help.  And I do not feel like I got help.  And I just wondered what happens every other time.  By his own words, he said how easy it is to become distracted and how hard it is sometimes to change gears during the day when he has hearings every 15 minutes.

CHAIRMAN DELLENEY:  Does anyone else have any questions?  Senator Ford?

SENATOR FORD:  Your case started October this year?

MS. JOHNSON:  Yes.  That was the temporary hearing.

SENATOR FORD:  And already you've got a complaint against the judge?

MS. JOHNSON:  I had been before the judge one time and that was enough for me.  May I say, I've been employed as a paralegal since the early 1970s.  I worked for 15 years in that.  So I've been in the court system and have been involved in the court system and have seen judges both in the courtroom and out of the courtroom.  I was self-employed for 23 years and now I am back at work as a paralegal.  So I am very much aware of the duties and responsibilities of a judge.  So this was not a rash decision, but it's just a huge concern not only for me but for other people who come into his courtroom.

SENATOR FORD:  You know, I serve on a committee that meets on Thursday and I think Friday.  And I think this is the 11th meeting we've had this year, the judiciary committee for the Senate.  And one of the big concerns that we address is the family court system in South Carolina where cases take sometimes two and three years.  And yours is just two months old and you've got a complaint against the judge.  Do you think that's fair to the judge after just two months?

MS. JOHNSON:  Sir, how many times am I supposed to see that judge?  There was one instance --

SENATOR FORD:  But your case is still going on, right?

MS. JOHNSON:  Yes, the case is still going on.

SENATOR FORD:  I don't understand.  If your case is still going on, why would you have a complaint against the judge and your case is still going on?  You don't know what the final result is going to be, right?

MS. JOHNSON:  I know what the result was that day and that is what I am addressing.  I'm not addressing the final hearing.  I'm addressing the judge's demeanor on the day that I was in his courtroom, and nothing else.

CHAIRMAN DELLENEY:  Does anyone else have any questions for Ms. Johnson?  Thank you, Ms. Johnson.

MS. JOHNSON:  Thank you.

CHAIRMAN DELLENEY:  Judge Chewning, if you would return to the witness chair and I'll remind you you're still under oath and ask you to answer any questions by counsel.

BY MR. GENTRY:

Q.   Judge Chewning, do you recall the temporary support hearing that took place on October 5th, 2006 regarding Ms. Johnson?

A.   I recall having received this information and then going back and reviewing my personal handwritten notes and then getting a transcript, yes.

Q.   You have submitted an affidavit in response to the complaint describing what took place during the procedure of that hearing and also explained some of the allegations that were brought up by Ms. Johnson.  You also heard what Ms. Johnson had to say today.  Would you please explain to the Commission a little bit about the procedure that  took place that day.

A.   The deputies call a case into the courtroom.  I try, prior to the case coming in, to go through -- and we have a checklist thing -- when it was filed, when it was served.  We have all of these time things to make sure that the people are properly before the court and the issues.  And I read the summons complaint and any other documents that may be in the file.  If I get two minutes, five minutes, ten minutes, before the next case, I get that out of the way because often when they come in they will produce a volume of affidavits.  The procedure used in that particular hearing was the exact procedure that was used in all of the other motion hearings I heard that day.  Her recollection -- both attorneys did make arguments.  And I think the transcript of that hearing is somewhere in all of the material that I returned.

And I don't recall what the attorneys argued, but having read it, they both made good arguments on behalf of their clients.  Judges -- again, when I asked Mr. So and So, do you have anything to say on behalf of your client -- have to be careful.  Do you have anything to tell me that's not in the affidavits or do you have anything to tell me?  Judges sometimes get -- how much should we tell lawyers to handle the case?  If I did that to Mr. Johnson and didn't do that to Mrs. Johnson, then she would look and think, well, I was trying to elicit something from his attorney and I wasn't from her attorney.  I look at these pleadings.  I look at the affidavits.  I let the attorneys argue.  While they argue, I look through it.  If he says she has $45,000 annual income and in those affidavits is her financial Declaration -- which is usually three or four pages, depending on what form a particular law firm uses, all I've got to do is look -- and if I see $45,000 and he said $45,000, I accept that.  Now, if he says 45 and her financial declaration said 10, I'd pull that off to the side and later on at some point try to get that point cleared up.

No, I did not read every affidavit.  There were a lot of accounting numbers in all of that, his business.  And I looked, and they were prepared by a person who signed as an accountant or CPA.  Volumes of numbers.  The details of the numbers that day I didn't need to grasp minutely.  The point she had made is that his business makes a great deal of money, gross income, but only after a trial, is what net income.  If I recall, she made $45,000 a year working for that company part time and no explanation was given as to what she did for it.  I had a law practice one time and I ran it -- forgive me -- under the Italian family deal.  I paid everybody in my family.  They did something through the law firm.  Some of them earned it, some of them didn't.

The point that I'm making is that, yes, there were great deals of numbers, and I didn't overlook the fact that she felt she was in a financial crisis.  And to this day, I'm not saying that she should get less or more alimony.  The question is still out as to whether she's entitled to the alimony.  It was a temporary hearing.  The biggest factor we had was the 22-year marriage and his income.  There were no significant fault grounds pled in the pleadings.  There were some allegations made, but not significant fault grounds.  All of these things were just little red flags that just kept jumping up that a judge has got to balance and weigh and try -- I call it giving them a temporary road map.  When they were in there in October, give them a temporary road map.  Give them two or three months so their lawyers can make some discovery and all.  They can motion the court and come back.  They can work out agreements between them.  I've heard 3,152 cases from January through November.  I keep a personal diary of every case that walks in front of me.  I have had some cases that I've tried for five days out of that 3,152.  I have heard 418 motions for temporary relief from January to November, this being one of the 418.

Some architect designed our Lexington County courthouse and put the closet for the robe all the way around; you've got to make a trip to get there.  Right next to the door before you leave my office is a sign that says what I believe that a judge should do and that's, "Rule soberly, wisely," and the four things that is there.  And I hung that at that door so that every time I walk out of that door to go to my courtroom, I've got to look at it.  My robe is laid either on the floor or a chair under that because there's nowhere else to put a coat rack.  My wife, my secretary, the deputies, move it all the time.  But it's there for a reason.  I can't get by that sign without picking up that robe.  And I believe that.  And I'm not perfect.  I did nothing intentionally to harm this woman or rule against her.  She speaks in her letter about compassion.  And I couldn't resist it last night; I picked up the dictionary.  Compassion is the feeling for another's sorrow or hardship that leads you to help them, sympathize with them or pity them.

You have to have compassion on the bench, but you can't rule in a matter of law; compassion is not the stone that tips the scale.  It's the law.  And we have to look for those things and apply the facts or the truth and make our ruling.  I have compassion for every person that comes in my courtroom and I have sympathy for these people.  I do not pity her.  I can tell you that.  But I have to be honest with her and you, if you see fit to approve me to try to be elected again, there's no judge that can rule with compassion.  I would be using everybody else's money for my feelings.  I had an adoption today, a grandmother adopting a granddaughter, critical, in that insurance and all of these benefits hang on how quickly it can be done.  And the lawyers had not dotted the I's or crossed the T's.  And I could not grant the adoption.  Had I always been able to rule in compassion, it would have been signed, sealed and the child would have been provided for tomorrow morning at nine o'clock.  But the law does not let that happen.  Because everybody was not noticed, everybody was not served.  Everybody was not in a position to be in that courtroom to have an opinion one way or the other to offer to the court for us to make a ruling on.  I understand her feeling about compassion and it's not taken lightly.  But I also hope she understands that the court cannot administer rulings purely on compassion.  Yes, sir.

Q.   Judge Chewning to clarify a question that came up in the facts of this case, at the end of the hearing you did rule as to -- you ruled as to what would be ordered for temporary; is that correct?

A.   That is correct.  I ruled from the bench.

Q.   You did not take it under advisement.

A.   No, I did not.

Q.   Thank you, Judge.  That's all the questions I have.

A.   Possibly regretted it.

CHAIRMAN DELLENEY:  Does any member of the Commission have any question for Judge Chewning?

SENATOR FORD:  One quick question.

CHAIRMAN DELLENEY:  Senator Ford.

SENATOR FORD:  Judge, you've been practicing 20 years, you say?

JUDGE CHEWNING:  I practiced law for 20 years and I've been a family court judge for 13 years.

SENATOR FORD:  In 13 years, have you had a situation similar to this?

JUDGE CHEWNING:  Yes, sir.

SENATOR FORD:  Okay.  And how many times?

JUDGE CHEWNING:  I've done 419 this year.

SENATOR FORD:  No, I don't mean that.  I'm talking about complaints.

JUDGE CHEWNING:  Oh, I probably in 13 years have not had three, four.

SENATOR FORD:  And you average about 4,000 cases per year?

JUDGE CHEWNING:  Yes, over 3,000 a year.

SENATOR FORD:  And you're dealing with the most sensitive issues probably in the family, life.

JUDGE CHEWNING:  It's unbelievable.

CHAIRMAN DELLENEY:  We have some housekeeping questions to ask.

JUDGE CHEWNING:  Yes.

BY MR. GENTRY:

Q.   Judge, have you sought or received the pledge of any legislator prior to this date?

A.   No, sir.

Q.   Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of this screening?

A.   No, sir.

Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?

A.   No, I have not.

Q.   Have you contacted any members of this Commission?

A.   Absolutely not.

Q.   Do you understand the 48-hour rule?

A.   Yes, sir.  Don't ask me to explain it.  I say I understand it, but...

Q.   We're going to.

A.   All I can figure, I'm not contacting any of you ever, unless I have opposition.  I will walk -- I'm even scared to look at some of you if I would come over here in the halls.  I'm sensitive to that.  And, no, I'm not and, no, I won't.

MR. GENTRY:  Thank you, Judge, I won't ask you to explain it.  I would note that the Midlands Citizens Committee found Judge Chewning to be a very highly qualified and very highly regarded candidate who would ably serve on the family court bench.  Mr. Chairman, without objections I would ask that citizen's committee report be entered into  the record.

CHAIRMAN DELLENEY:  Without objection.

MR. GENTRY:  I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the judge today.  Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:  With that I would like to thank you, Ms. Johnson, and Judge Chewning, for being with us here today.  And, again, we'll remind you of the 48-hour rule and hope y'all have a safe trip back home.

SENATOR FORD:  We didn't get anything from the Bar?

MR. GENTRY:  You mean from the Bench/Bar review?

SENATOR FORD:  Yes.

MR. GENTRY:  We did have Bench/Bar reviews.

SENATOR FORD:  I mean in this case.

MR. GENTRY:  That were involved in the questioning of the candidate.

MS. JOHNSON:  Sir, I had thought that you already had copies of all of these documents; may I give them to you now?

CHAIRMAN DELLENEY:  Sure.

MS. JOHNSON:  And may I also say that, I guess, in a form of rebuttal, on Pages 5, 6 and 7 of my affidavit it explains my duties for the business.  And on the transcript at the trial on Page 3 we talked about the reason for the divorce which was my husband's addiction to pornography.

PROF. FREEMAN:  That's in here, the bills and the pornography film were in here, very complete.

MS. JOHNSON:  So I was just saying that was in the report.

PROF. FREEMAN:  We have them.

CHAIRMAN DELLENEY:  Thank you, ma'am.

(Judge Chewning exited the room at 7:29 p.m.)

(A brief recess was held.)

(Judge Wayne M. Creech entered the room at 7:30 p.m.)

CHAIRMAN DELLENEY:  All right.  We'll reconvene the hearing.  We have with us this evening the Honorable Wayne M. Creech who seeks to be re-elected to the family court, 9th Circuit, Seat Number 4.  If you would at this time please raise your right hand to be sworn.  Do you solemnly swear to tell the truth, the whole truth, nothing but the truth so help you God?

JUDGE CREECH:  I do.

CHAIRMAN DELLENEY:  Thank you.  Have you had an opportunity to review your Personal Data Questionnaire?

JUDGE CREECH:  I have; yes, sir.

CHAIRMAN DELLENEY:  Do you have any objection to our making that summary a part of the record as your sworn testimony?

JUDGE CREECH:  No, sir.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.  

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION: Ninth Circuit Family Court (Berkeley County resident) – Seat #4

NAME:


Mr. Wayne Morris Creech


BUSINESS ADDRESS:
300 B California Avenue (P.O. Box 1198)






Moncks Corner


TELEPHONE NUMBER:
(office): 843-719-4462

2.
Date of Birth: 1951


Place of Birth: Moncks Corner, SC

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Married on June 23, 1979 to Annette Lewis Cook Creech. Divorced on 11/11/1976. Name of Moving Party: Wayne Morris Creech Court: Berkeley County Civil Court – Case # 76-CL-08-350. Grounds: Desertion. Four children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina (1969 – 1973) – B.S. Business Administration.


University of South Carolina School of Law (1973 – 1976) – J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – 1976.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Order of Wig and Robe – (March 1976 – May 1976).

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.

a) 5/3/2000
Family Court Judges’ Conference;

b) 8/26/2000
Annual Judicial Conference;

c) 12/1/2000
Family Law Seminar;

d) 1/26/2001
Family Law Section;

e) 5/03/2001
2001 Family Court Judges’ Conference;

f) 8/23/2001
Judicial Conference;

g) 9/21/2001
Victims of Crime Seminar;

h) 10/05/2001
West Law Seminar;

i) 1/25/2002
Family Law Section II-Taxes;

j) 5/01/2002
Family Court Judges’ Conference;

k) 8/22/2002
Judicial Conference;

l) 1/24/2003
Family Law-Part I;

m) 4/30/2003
Family Court Judges’ Conference;

n) 8/21/2003
Judicial Conference;

o) 1/23/2004
Family Law Section Meeting;

p) 4/28/2004
Family Court Judges’ Conference;

q) 8/19/2004
Judicial Conference and Judicial Oath of Office;

r) 4/27/2005
2005 Family Court Judges’ Conference;

s) 8/24/2005
2005 Annual Judicial Conference;

t) 12/2/2005
SC Family Court Bench;

u) 1/27/2006
Family Law Seminar;

v) 4/27/2006
Family Court Judges’ Conference;


w)
8/21/2006
2006 Annual Judicial Conference.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


a)
February 25, 2000

     
     
Tips from the Bench

    
     
SC Bar CLE

b)
January 14, 2003

   
    
Berkeley County Magistrates Presentation

   
    
Common Law Marriage

   
    
Responsibility for Children (when it ends)

    
    
Domestic Abuse (with info on firearms prohibition)

c) 
January 23, 2003

    
    
Technology Seminar at SC Bar Convention

d)
November 17, 2003

    
    
Charleston Bar

      
    
Morality and the Law

e) 
July 12-14, 2004

   
    
Orientation for new Family Court Judges (Alimony)

f) 
November 19, 2004

    
    
Charleston Bar

     
    
Modifying Temporary Orders

g) 
December 2, 2005

    
    
South Carolina Family Court Bench Bar

    
    
Temporary Relief in Family Court

h) 
July10-13, 2006

    
    
New Judge’s School
12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court – November 1976.


United States District Court – January 1977.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

a) Law office of H. N. West – Associate – August 1976 – July 1977

Real Estate / Family Law;

b) Dennis and Dennis – Associate – July 1977 – January 1978

Real Estate / Family Law / Criminal Law / General Civil Litigation;

c) Dennis, Dennis, and Watson – Associate – January 1978 – November 1981

Real Estate / Family Law / Criminal Law / Municipal Law / Civil Litigation;

d) Watson and Creech – Partner – November 1981 – July 1983

Real Estate / Family Law / Criminal Law / Municipal Law / Civil Litigation;

e) Watson, Creech, and Tiencken – July 1983 – January 1987

Real Estate / Family Law / Criminal Law / Municipal Law / Civil Litigation;

f) Watson, Creech, Tiencken, and West – January 1987 – March 1987

Real Estate / Family Law / Criminal Law / Municipal Law / Civil Litigation;

g) Wayne M. Creech, Sole Practitioner – March 1987 – September 30, 1988

Real Estate.

15. What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating. B.V.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.  South Carolina Family Court –Ninth Circuit, Berkeley County Resident, 
Seat #4

a)
Elected by the S.C. General Assembly April 27, 1988 to fill the unexpired term of the Honorable Warren H. Jolly from October 1, 1988 – June 30, 1989;


b)
Re-elected May 3, 1989 for term from July 1, 1989 – June 30, 1995;


c)
Re-elected May 25, 1995 for term from July 1, 1995 – June 30, 2001;

d)
Re-elected February 7, 2001 for term from July 1, 2001 – June 30, 2007.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
SCDSS v the Father, the Mother and the Step-Father: Case # 88-Dr-10-0608

This was the most complex and lengthy trial of my 18 year career. It was a child abuse / Child Custody case. I prepared the order. The appeal was ultimately dismissed by the S.C. Supreme Court.


(b)
State v Annette Moody: Case # 92-JU-10-1738

This is the first S.C. case in which a legal custodian was found in criminal contempt of court for failing to supervise a juvenile released to the care of a custodian on “home detention”. The criminal Contempt sanction imposed was affirmed by the S.C. Supreme Court without comment in an unpublished opinion.


(c)
Dorchester County Department of Social Services v Angela Miller: 324 S.C.445

This case reflects one of my most significant moments of service since coming to the bench. Through the actions taken as a result of this decision, two little girls were protected from being reunited with their chronically abusive mother. They have been adopted and at last word were healthy and happy. My decision was upheld by the S.C. Court of Appeals.


(d)
Sharps v Sharps: 342 S.C. 71

In this Case, Wife sought an increase in alimony after the emancipation of her children and cessation of child support. Husband claimed that emancipation of the children was a foreseeable future event at the time of the initial alimony award and could not be used as a changed circumstance justifying an increase in alimony. The court of appeals agreed with Husband and reversed my decision. The S.C. Supreme Court reversed the Court of Appeals and affirmed my decision. 

(e) Latimer v Farmer: 360 S.C 375

This child custody / relocation case was being tried at the time of the attack on the Twin Towers 9/11/2001. Father sought to take his children and move to Michigan. Mother objected, sought custody or in the alternative denial of Father’s right to move with the children. I granted Father custody and allowed him to relocate to Michigan. The S.C. Supreme court upheld my decision and changed S.C. law to eliminate the longstanding “presumption against relocation”.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


Moncks Corner Town Attorney – Elected by Town Council – November 1981- March 1987.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor. None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service. No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions. None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship. None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar.


(b)
Berkeley County Bar.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
First Baptist Church of Moncks Corner – Sunday School Teacher;


(b)
St. John’s Baptist Church – Sunday School Teacher;


(c)
The Bridge Assisted Living – Sunday School Teacher.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I have a wide range of legal problem solving experience. I was in general practice for 11 years prior to my election to the Family Court Bench. During that time, I served as Town Attorney and Prosecutor for the town of Moncks Corner.


I was elected to the bench in 1988 and have held court in at least 24 of the 46 counties in South Carolina and twice have served as Chief Administrative Judge for the Ninth Judicial Circuit. 

49.
References:

(a) Reverend Harold N. West, Jr

843-761-8117

First Baptist Church of Moncks Corner

112 Main Street

Moncks Corner, SC 29461.


(b)
Robert J. Jones



843-899-1992



724 Levee Drive



Moncks Corner, SC 29461


(c)
Elijah McCants 



843- 761-8030



Wachovia Bank of South Carolina



237 East Main Street

Moncks Corner, SC 29461


(d)
James H. Brotherton


843-899-7590

1119 Dennis Blvd.

Moncks Corner, SC 29461


(e)
Robert L. Helmly



843-761-3500

P.O. Box 1194

Moncks Corner, SC 29461

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Wayne Morris Creech
Date:  September 19, 2006

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on nine evaluative criteria, which have included a survey of the bench and Bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, a study of previous screenings and a check for economic conflicts of interest.  We have one affidavit filed in opposition to your re-election and we have one witness present here to testify.  Do you have a brief opening statement you would like to make?

JUDGE CREECH:  Just very briefly.  I would say that serving on the family court has been one of the great privileges of my life and really has been on the opportunity that I always hoped for to be able to practice my profession and also at the same time really live my faith by serving Christ and serving the public all at the same time.  It's been a privilege to have served thus far and I hope to have the opportunity to continue.

CHAIRMAN DELLENEY:  Thank you, Judge Creech.  If you would at this time answer any questions our counsel Mr. Lenski might have.

MR. LENSKI:  Thank you, Mr. Chairman.  Mr. Chairman and members of the Commission, I have some procedural matters to take care of first.  Judge Creech provided a sworn statement and detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  There are no concerns with the statement.  And with the Commission's approval I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this them.

CHAIRMAN DELLENEY:  Without objection it will be entered.

Sworn Statement to be included in Transcript of Public Hearing
FAMILY COURT JUDGE

Incumbent

Full Name:
Wayne Morris Creech

Address:
211 Walsh Drive (P.O. Box 43)



Pinopolis, SC 29469

Work Telephone:
843-719-4462

1.
Why do you want to serve another term as a Family Court Judge?

It is an opportunity to serve God, serve the people of my state, practice my profession, and participate in the development of a system and body of Family Law that will have a lasting and meaningful impact on the development of our society. It has been a great honor and blessing to have been allowed this opportunity for service over the past 18 years and I would like the opportunity to build a legacy of faithful service to God and my state.

2.
Do you plan to serve your full term if reelected?


Yes. 

3.
Do you have any plans to return to private practice one day?


No. I would like to end my legal career by retiring as a judge. 

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Canon 3(B) controls ex parte communications. I zealously guard against improper ex parte communications because they undermine justice and confidence in the integrity of the judiciary to provide justice. There are circumstances when ex parte are allowed by Canon 3 (B) of the Judicial Code of Conduct. These exceptions should be “tolerated” when necessary and accomplished properly. Even these “proper” ex parte communications should be avoided if possible. There are no circumstances when “improper” ex parte communications should be tolerated.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

Recusal should occur whenever it is necessary for impartiality or to avoid the appearance of impropriety. Judges should not look for reasons to avoid hearing cases and recusal is not something to be granted for reasons of personal convenience or to avoid deciding difficult cases. Judges have a duty to work hard and dispose of cases presented to them. There are a number of lawyer-legislators and they have a right to practice their profession without being penalized for their public service. The mere fact that they are legislators does not require recusal. Judges should not recuse themselves to avoid the possibility of political retaliation in the event of a decision unfavorable to the lawyer-legislator. Former associates and law partners should be allowed to appear before a judge without recusal, if impartiality can be maintained and the appearance of impropriety avoided. This often requires a substantial passage of time to lapse between the association or partnership and the judge’s election to the bench. For some reasonable period of time, full disclosure of the prior association or partnership should be made. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

The standard for recusal is not that the judge would actually be biased, but rather whether a reasonable person might believe that there would be bias based on the disclosure. If in fact, something disclosed gives the appearance of bias, the judge should grant the motion. Judges should be careful not to grant every request to recuse simply because a party charges bias. The basis for the charge should be closely examined. Sometimes efforts to delay or to judge shop are behind motions for recusal. These motions should be denied. 

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

I would make full disclosure on the record to the parties and their counsel. If the parties then agree that there is no appearance of impropriety, recusal becomes unnecessary. If there is any appearance of impropriety, this casts doubt on the ability of the judge to be impartial and the judge should recuse himself/herself.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


No gifts should be accepted from lawyers or persons who appear before the judge, have a case pending, have had a case before the judge, or otherwise present circumstances which might call into question the integrity and/or impartiality of the judge. Ordinary hospitality extended to a judge by persons (even lawyers) who would not call into question the integrity and/or impartiality of the judge is permissible.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would report the misconduct to the committee on attorney discipline or to the Judicial Standards Committee.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?


No.

12.
Do you have any business activities that you have remained involved with since your election to the bench?


No.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?

Some simple orders are prepared by me or with the assistance of my secretary. Most often, the orders are prepared by one of the attorneys in the case. If the decision is announced in open court, one of attorneys is asked to prepare a proposed order. The attorney is instructed to send a copy of the proposed order to the opposing attorney or party at the same time and by the same means that the proposed order is sent to me. Upon receipt of the order, sufficient time is allowed for objections from the opposing attorney or party. If there are objections, they are resolved by conference telephone call with all parties or counsel participating. If there are no objections, the order signed and filed as presented or with modifications deemed appropriate by me. If the decision is not rendered in court, but rather the matter is taken under advisement, a detailed written set of instructions for preparation of a proposed order is sent to all parties or counsel at the same time, by the same means with a request that that a proposed order be prepared. The person instructed to prepare the order then follows the procedure outlined above. Objections are also handled as outlined above. The same basic procedure is followed whether parties are represented by counselor appear pro-se. In some cases, such as pro-se visitation enforcement under SCRFC 27, Protection from Domestic Abuse, and Child support enforcement under SCRFC 24, form orders are available through court administration and are prepared from the bench on the laptop computer provided to me by the judicial department.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

I use a calendar based “tickler” or reminder system. This process is greatly facilitated by use of the computers provided by the judicial department.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?

I give detailed orders of appointment, specifying the duties to be performed and setting fee parameters. Fees are not awarded in excess of the initial parameter unless permission is first sought by motion to increase the parameter. For guardians, written reports are required to be filed in a timely fashion. If a report is not filed timely and causes delay, fees are reduced to encourage future compliance. If a guardian is not properly performing his/her duty under the order of appointment and the statutory requirements, the guardian is relieved and not re-appointed. Supervision is accomplished through status conferences, pre-trial hearings, motions filed by the parties and/or the guardian. It is not proper to have communications with the guardian or an expert unless all parties/counsel participate. Billing statements are required to be sent monthly letting the parties know the costs involved.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

Judges are not lawmakers. Judges interpret and uphold the law. Judges should not set public policy, but should always promote the public policies of this state as established by the legislature, the South Carolina Constitution, Congress, and the United States Constitution. I will faithfully and impartially adhere to the laws of this state and the United States, without regard being given to my personal views.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I have been chairman of the South Carolina Family Court Bench Book Committee for the past 4 years. I have been working diligently to develop a computer based Bench Book that will provide every Family Court Judge with a comprehensive compilation of research materials, hearing procedures, and forms in a readily available and user friendly format. This tool, when completed and approved by the Supreme Court will enhance the efficiency and  quality of service for all of our judges. It will be a resource that promotes uniformity in hearing procedures and form orders used. An unofficial version of this Bench Book is now in use and hopefully the Official version will be available within another year or so. In addition, I will continue to serve as a presenter at SC Bar CLE sessions, JCLE sessions, New Judge’s School, and will speak when invited to civic, church, school, and youth groups. Most importantly, I will faithfully, impartially, and without concern for the consequences to myself, uphold the laws and constitution of our state and the United States. 

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

No. I have not experienced many problems with family or friends because of my position. Several years ago, I received a serious death threat from a litigant. My family and I were concerned, but because of our faith in Christ, we were not overly concerned. We trusted in Christ to keep us secure and he did. The litigant was prosecuted and sentenced to 15 years in prison. He served about six years and has now been released. He has returned to our community and we pray that Christ will change his heart. We trust all things to Christ.  

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

Yes. Because the interest is de minimis, disqualification is not required. I should hear and decide all matters assigned to me except those in which disqualification is required.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes

23.
What do you feel is the appropriate demeanor for a judge?

A judge should be courteous, patient, and dignified. He or she should be faithful to the law, competent, and not biased or prejudiced. A judge should project fairness and impartiality. Even when required to be firm, a judge should be polite and calm. A judge should act justly, love mercy, and behave humbly.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


24/7

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


No.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

Postage costs for filing the application. Nothing for campaigning.

27.
Have you sought or received the pledge of any legislator prior to this date?


No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


No.

30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No.

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Wayne Morris Creech
Sworn to before me this 19th day of September, 2006.

Notary Public for South Carolina

My commission expires: October 28, 2007

MR. LENSKI:  Thank you, sir.  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  As a final procedural matter I note for the record that based on the testimony that's been taken, the candidate's Personal Data Questionnaire which was introduced earlier in the record, Judge Creech meets the statutory requirements for this position regarding age, residence and years of practice.

BY MR. LENSKI:

Q.   Good evening, Judge Creech.

A.   Good evening.

Q.   Sir, why do you want to continue serving as a family court judge?

A.   Well, simply put, as I indicated in my opening statement, probably the most important thing for me in life is my relationship with Christ, and it gives me the opportunity to do all of the things in this profession that I think honor Him.  He has a great emphasis on the notion of justice.  And to see that justice is provided to the people of our state is really a privilege for me.  And it's something that I take very seriously.  I can only say that I can't see, for me, any other way of service in life that allows me to have a more fulfilling life than the service I've had as a family court judge.  And that's why I'm seeking to continue to serve.

Q.   Thank you, sir.  Although you address this in your sworn affidavit, can you please tell the members of the Commission what you think is the appropriate demeanor for a judge.

A.   Well, again, I don't want to sound like I'm stepping off into preaching, but Micah 6:8 says, "He has showed you, old man, what is good and what does the Lord require of you, to act justly and to love mercy and to walk humbly with your God."  And I believe that the first element of a good demeanor is to be just.  And that means that you follow the law, whether you like it or not, you are not a respecter of persons, you do not fear the powerful and you do not trample those who are weak or powerless.  You accord a fair hearing to everyone.  The second element, to love mercy, means that in some situations when justice would, in fact, require a strict or harsh consequence, there are times when it should be recognized that that should be softened.  And then the final point, I think, fits in with the code of judicial ethics, and that is that we are to be humble.  And humility to me embraces the notion of being courteous, dignified and polite.  So that's pretty much what I think the demeanor should be.

Q.   Thank you, sir.

A.   You're welcome.

Q.   And, Judge Creech, what would you like for your legacy to be as a judge on the family court?

A.   My legacy as a judge I would like to be the same legacy I have in life and that is to say that he honored Christ with his life and his service.

MR. LENSKI:  Thank you, Judge Creech.  Mr. Chairman and members of the Commission, we have one affidavit that has been filed and Ms. Elizabeth Free is here to testify concerning her complaint and her affidavit.  This complaint should be in your notebooks, as well as a brief summary of the issues and a comprehensive summary.

CHAIRMAN DELLENEY:  Judge Creech, if you would move to that seat back there and let Ms. Creech -- or either over here, wherever you want to sit.

SENATOR FORD:  Ms. Creech?

CHAIRMAN DELLENEY:  Excuse me.  Ms. Free.  Sit in the witness chair.  It's getting late.  Ms. Free, if you would, raise your right hand and be sworn.  Do you solemnly swear to tell the truth, the whole truth and nothing but the truth so help you God?

MS. FREE:  I do.

CHAIRMAN DELLENEY:  Thank you, ma'am.  If you would answer any questions Mr. Lenski might have for you.

BY MR. LENSKI:

Q.   Ms. Free, good evening.  How are you?  Mr. Chairman, if it would be permissible, I would at this time like to go ahead and do a brief summary for the record of Ms. Free's 

CHAIRMAN DELLENEY:  Please do.

BY MR. LENSKI:

Q.   And Ms. Free, I'll give you a chance to elaborate on your complaint, but I thought I would go ahead and give a brief summary of the nature of your complaint.  In her complaint Ms. Free alleges that Judge Creech disregarded Mrs. Granger's emotional state and alleged drug and alcohol dependency.  She alleges that Judge Creech granted Mrs. Granger $10,000 a month temporary support when the average monthly income of Mr. Granger was only $5,400.  She alleges that Judge Creech improperly allowed photographs of an earlier domestic abuse allegation into the record and other evidence of that domestic abuse.  And finally she alleges that Judge Creech was incompetent in conducting the hearing on the 12th of March, 2003.  Ms. Free, does that generally summarize the nature of your complaints against Judge Creech  regarding this matter?

A.   Well, there were examples.  There was 134 pages of the temporary hearing and I went through it very carefully and I put notes -- I assume you have them.  I didn't bring mine.

Q.   We do.

A.   I put notes referring to what page number this occurred on.  And that's the very best I can do.  I can answer your questions about it and verify it, but it's all there in the court transcripts.

Q.   Ms. Free, were you present at the hearing?

A.   No, I just read the court transcripts.

Q.   Can you briefly tell the members of the Commission the nature of the hearing, who was involved in the hearing and the reason why you have filed this complaint.  Because you were not a party to the proceedings, correct?

A.   No.  I have been a friend of the Granger family for thirty years.  And before this thing started -- I'm the -- Tray Granger is my Godson; and of course he was evicted from the home right after this happened.  And, of course, Ms. Granger was very upset with me because me and the father and the son and the pastor of the church had made arrangements to do an intervention to get her help.  And, anyways, she asked me --she wanted me to go to court with her and lie for her and I told her I couldn't do that.  And the same -- so she said, well, you're no longer my friend.  But, anyway -- and then the son also would not lie for his mother, so she evicted him.  But, anyway, the thing in the transcripts that bothered me the most was that Judge Creech had said that he would not allow testimony for something that happened in prior years, you know, like she'd come in with pictures from the previous year.

She had him arrested after she found out we were going to try to do an intervention for her.  And so he said he wasn't going to use that -- allow that evidence to be used, where, you know, she brought in pictures and all the things that had happened in the prior year.  But he did.  He contradicted himself and he did allow Mr. O'Connell, according to the transcript, to use that.  And that was just an example.  And like I said, the notes I made, as I read through that, which I've read through it several times, and, I mean, I don't think anybody won in that family.  It was destroyed, the family business.  Another mistake that was critical was that when Judge Creech was given the declaration, I guess you would call it, he must have misunderstood the stocks and bonds to be a money market fund, because he told -- in the transcript he said that he was to pay Ms. Granger $10,000 out of the money market fund which was the family business which is now bankrupt and dissolved and the building sold.  It's over.

So it took three years to -- you know, the case was billed on the temporary hearing and three years later finally it was finished and there's not much left.  And she's in more desperate condition now, Ms. Granger is, than she was before.  You know, three years is a long time to go through something like that.  It's just repeated the same thing over and over and over.  And like I said, you have my notes and you know what pages to look on if you're interested in checking this out.  There's 135 pages -- or 34; I can't remember which.  And I sent copies of the temporary order.  I sent copies of the exhibits.  And it would be up to you to decide.  I don't know the law.  I just know what feels right to me and I'm using my common sense.  I just don't see who gains by destroying the family completely.  And, you know, I just felt that I want to see -- I want to see -- I want to see our communities and our country run in a more just way.  And something was just very wrong here.  If the law is based on that, well, then, I can't help that, that's just the kind of law we've got and it will have to stand until something better comes, I suppose.  But that's really the best I could do, in making the notes and in referring you to the proper pages.  So it's up to you now.

Q.   Did you have anything further you wanted to add?

A.   I've already given it all to you.

Q.   Thank you, ma'am.

CHAIRMAN DELLENEY:  So it's basically what you provided with the notes and everything?

MS. FREE:  Well, I mean, you may see something in the transcript I didn't.  But if you refer to the things I mentioned in the notes, I think it will jump out at you.

CHAIRMAN DELLENEY:  But what you want us to see, you have flagged in our books?

MS. FREE:  For the emergency hearing only.  I did not make notes for the temporary because it didn't change that much.

CHAIRMAN DELLENEY:  Does any member of the Commission have any questions for Ms. Free?  There being no further questions, thank you, Ms. Free, we appreciate you being here.

MS. FREE:  Okay.

CHAIRMAN DELLENEY:  Judge Creech, if you would, if you would step back into the witness chair.

MS. FREE:  Are you finished with me?

CHAIRMAN DELLENEY:  Yes, ma'am.  And I would remind you you are still under oath, Judge.

JUDGE CREECH:  Thank you, sir.

BY MR. LENSKI:

Q.   Judge Creech, you have had an opportunity and I know that you have completed a response to the complaint that was filed in the affidavit by Ms. Free.  Did you have anything to offer to the Commission with regard to your response to the affidavit that Ms. Free filed in this case or in this matter?

A.   Well, I would like to have a friend like her, you know, somebody who will come and stand up for you.  That's admirable.  You know, she misunderstands some fundamental things that I think have her a little confused.  For example, she mentions the unfairness of the March 12th, 2003 hearing which was a domestic abuse hearing at which time Ms. Granger appeared with her attorney, Michael O'Connell; Mr. Granger appeared pro se and implored me to accept an agreement that they'd reached.  And the agreement that was reached was that he would allow Ms. Granger to have custody, he would have certain specified visitation and he would pay her $10,000 a month in accordance with the financial history that they had with regard to him providing for the household.  The testimony -- basically what they said was that he had historically given her $10,000 a month and said run the household.  When -- and he agreed in that order to pay the $10,000 a month for some several months.  There were a number of months that were specified, if I recall correctly.

Then what happened, about a month later, April 8th, they then came in on a temporary hearing and a domestic relations case, a separation or a divorce case.  And the same issues essentially were put up at that time, issues of support.  At that time -- and I have to say that this is not uncharacteristic of domestic relations cases -- a month earlier he had agreed to pay $10,000 a month because that was the history of the family; but a month later at the hearing when he was represented by counsel, his income had dramatically decreased and he was no longer able to make the $10,000 a month payments as he had previously indicated.  I found that suspect but did not totally discount it.  But what I did do -- and this is another area where she again misunderstands -- I reviewed all of the information submitted, including the financial declaration that Mr. Granger submitted.  On his financial declaration, he listed as an asset a $600,000 money market account.  Now, the significance of that is that if you look at the family court rules and the forms that accompany the rules, you will see that on the form financial declaration under Rule 20, there is no place for money market account.  It had to have been intentionally inserted on the financial declaration as an asset that existed.  I relied on that and said, basically, okay, well, if you've had a reduction in your income as you're claiming, what I'm going to do is order you to continue paying the $10,000 a month, but you can invade the $600,000 money market account to assist you in meeting that obligation.

After I gave -- and the way that I do these decisions, I give written instructions for the preparation of an order that I either e-mail or fax to the lawyers simultaneously.  And when I did and they got the news it's $10,000 a month, then Mr. Granger says, oh, that's not a $600,000 money market account; that's $600,000 in stock I own in my own business.  And so they started to try to get me to change my decision based on that.  And I told their lawyer, hey, listen, you come in, you submit evidence to me under oath, you tell me to rely on this to make a decision, I'm going to rely on it to make a decision.  If you've submitted the wrong thing, that's your problem.  And if you want to take this up with somebody else, go do it, but I'm relying on the evidence that you give me and you're not going to get, you know, continuous bites at the apple until you get a successful outcome.  With regard to the custody issues, there was never a real controversy over that.  It was settled at the domestic abuse hearing.  Even though I rendered a decision, it was really not disputed at the time of the temporary hearing.  Does that suffice for the answer, Mr. Lenski?

Q.   Yes, sir, Your Honor.  Judge Creech, aside from the two hearings that you described in this matter, did you have any further involvement in that case of the Grangers?

A.   Absolutely.  First I think the next involvement I had was when Mrs. Granger was accused of violating Mr. Granger's visitation rights; and I found her in civil contempt of court and put her in jail, required her to pay his attorneys fees to be released in strict compliance with the order and put in place some things to help him with the exercise of his visitation.  And then subsequently I had a claim against him that he had not complied with an order concerning the payment of fees, and I found him in civil contempt of court, ordered that he be confined until he complied with the order.  And then I had a motion for sanctions or to compel compliance with an order.  I issued that.  And I also had rules to show cause that each of them filed against one another claiming that they'd provided intentionally false information to me in connection with the temporary hearing.

Let me say this for the benefit of the Commission.  I have been doing this 18 years.  And one of the things that distresses me highly is the willingness of people to intentionally submit false evidence and to lie under oath.  The lawyers in the 9th Circuit are well aware of that and are well aware of the fact that I frequently either have criminal contempt proceedings for such behavior or referrals to the solicitor's office for prosecution for perjury for that.  And when this case started to unfold, the parties started a salvo of these allegations of you hid this asset and you hid that asset and you lied about this in front of Judge Creech and you lied about that.  And so we then had a contempt proceeding, which was to be conducted, which I actually started the contempt proceedings, began the trial on those issues, but we didn't have enough time to complete it; we recessed it.  And ultimately -- and this is a candid  assessment of the way I believe this case came down.  Ultimately I believe the parties were so concerned that they were each going to be found in  criminal contempt of court and sanctioned that they opted to settle the case by pulling it out of the judicial system and going into arbitration.  The trial judge -- if you'll recall in Ms. Free's complaint she said that I recused myself at some point.  That is not correct.  I never recused myself from anything.  I never had any issue of -- any problem trying any issue they had.  The only thing that I did was when the case was moving towards trial, Judge Cate called.  And because of the pendency of these criminal  contempt proceedings, she asked if I would relinquish that jurisdiction and allow her to decide whether those matters would be dealt with in the context of allowing the matter to proceed  toward settlement.  In other words, she said to me, Judge, Wayne, if we can get this thing settled, will you agree not to proceed with the criminal contempt  proceedings?  And I said, you know, you make that call.  That's fine with me.  I don't care what you do.  So, yes, sir, I had a pretty good bit of involvement, but it was routine.

Q.   Thank you, Judge Creech.  Just to close this matter out, as part of the investigation into this matter we also contacted Paul Tinkler and Michael O'Connell who were attorneys who were involved in this matter.  Mr. Tinkler represented Mr. Granger at the second hearing and Mr. O'Connell represented Mrs. Granger at both the first and the second hearing, the hearing in March and the hearing in April.  Mr. Tinkler said that he had felt that Judge Creech acted competently and that he was very good at taking notes.  And he had no complaints or problems with anything that Judge Creech had done.  And Mr. O'Connell stated, again, this  was a bitter case with many angry allegations alleged by both parties, Ms. Free was not present at either of the hearings and that he found Judge Creech's handling of the matter to be competent and fair and that he had done nothing inappropriate and believed that he listened to all of the evidence that was presented at both of the hearings.  So unless there are further questions from the Commission, I have just those brief housekeeping questions.

CHAIRMAN DELLENEY:  Does anybody else have any questions?  No questions.  Go ahead.

BY MR. LENSKI:

Q.   Thank you, sir.  Judge Creech, have you sought or received the pledge of any legislator prior to this date?

A.   No, sir.

Q.   Have you sought or have you been offered a conditional pledge of support from any legislator pending the outcome of this screening?

A.   No, sir.

Q.   Have you asked any third parties to contact members of the General Assembly on your behalf?

A.   No, sir.

Q.   Have you contacted any members of the Commission?

A.   No, sir.

Q.   Do you understand the 48-hour rule?

A.   Yes, sir.

Q.   And in your own words, could you please explain the 48-hour rule, sir.

A.   Not to contact anyone to try to get a commitment until 48 hours after you've been determined qualified by the Commission.

MR. LENSKI:  Thank you, sir.  I would note that the Lowcountry Advisory Committee on Judicial Qualifications reported that the Honorable Wayne M. Creech was found to be an imminently qualified and a very highly regarded candidate.  Mr. Chairman, without objection I would ask that the Lowcountry Advisory Committee report  be entered into the record at this time.

CHAIRMAN DELLENEY:  Without objection.  Does any member of the Commission have any questions of Judge Creech?

SENATOR FORD:  Two quick comments, questions.  Sir, what can you offer us to improve the test for the screening?  Just joking.

JUDGE CREECH:  I'll be glad to give you an opinion on it.

SENATOR FORD:  No, no, just joking, just joking.  But one thing I'm concerned with, you are a very religious person.

JUDGE CREECH:  I am.

SENATOR FORD:  I respect and believe -- you know, I respect that a lot.

JUDGE CREECH:  Thank you.

SENATOR FORD:  But would that ever interfere with, let's say, a Muslim coming before you or a Jewish person or some other religion?

JUDGE CREECH:  Absolutely not.  As a  matter of fact --

SENATOR FORD:  That's okay.  That's a good answer.

JUDGE CREECH:  You'll find I'm quick to share my faith or talk about it in here, but not in the courtroom, not in the context of legal proceedings.  If you want to know who I am, I can't tell you who I am without telling you about that.

SENATOR FORD:  But that wouldn't interfere with you making a decision?

JUDGE CREECH:  I'll make a decision on anybody about anything fairly.

CHAIRMAN DELLENEY:  Any further questions?  Thank you, Judge Creech.  We appreciate you being here.  Hope you have a safe trip home.

JUDGE CREECH:  A pleasure.  And I'm so  sorry y'all had to stay so late.  Great to see   y'all.

CHAIRMAN DELLENEY:  Counsel advises me we  need a short executive session.  Can we have a motion for executive session.

REP. FLETCHER SMITH:  So moved.

CHAIRMAN DELLENEY:  All in favor aye.

(Members responded.)

(The members went into executive session at 8:06 p.m.)

(The members came out of executive session at 8:17 p.m.)

CHAIRMAN DELLENEY:  The veil is lifted.  Okay.  And we waived the following judges.  We've waived the Honorable Dale Moore Gable, Family Court, 2nd Circuit, Seat 2, and the Honorable Mary Buchan, 12th Circuit, Seat 1.  The Honorable Gene Morehead, 12th Circuit, Seat 2.  The Honorable Paul Garfinkel, 9th Circuit, Seat 2.  The Honorable John Kittredge, Court of Appeals, Seat 3.  The Honorable Anne Jones, First Circuit, Seat 1.  The Honorable Derham Cole, 7th Circuit, Seat 1.  The Honorable Deadra Jefferson, Circuit Court 9, Seat 1.  The Honorable J.C. Nicholson, 10th  Circuit, Seat 1.  The Honorable W. Jeffrey Young, Family Court, 3rd Circuit, Seat 2.  The Honorable Jamie L. Murdock, Junior, Family Court, Fourth Circuit, Seat 2.  The Honorable Rolly Jacobs, Family Court, Fifth Circuit, Seat 3.  The Honorable Brian Gibbons, Family Court, Sixth Circuit, Seat 1.  The Honorable Georgia V. Anderson, Family Court, Seventh Circuit, Seat 1.  The Honorable James Fraley, Seventh Circuit, Seat 2.  The Honorable Billy Tunstall, Junior, Family Court, Eighth Circuit, Seat 3.  The Honorable Barry Knobel, Family Court, Tenth Circuit, Seat 1.  The Honorable Tommy B. Edwards, Family Court, Tenth Circuit, Seat 3.  The Honorable R. Kinard Johnson, Thirteenth Circuit, Seat 2.  The Honorable Gerald Smoak Junior, Family Court, Fourteenth Circuit, Seat 1.  The Honorable Robert S. Armstrong, Family Court, Fourteenth Circuit, Seat 3.  The Honorable Henry Woods, Family Court, Sixteenth Circuit, Seat 2.  The Honorable John D. McLeod, Administrative Law Court, Seat 2.  The Honorable Curtis G. Clark, Master-in-Equity, Abbeville.  The Honorable Robert A. Smoak, Jr., Master-in-Equity, Aiken.  The Honorable Benjamin H. Culbertson, Master-in-Equity in Georgetown.  The Honorable Jeffrey Tzerman, Master-in-Equity, Kershaw County.  The Honorable Jasper Cureton, retired judge, Court of Appeals.  The Honorable Tolbert Goolsby, Junior, retired Court of Appeals.  The Honorable Stephen S. Bartlett, retired family court.  The Honorable David Sawyer, Junior, retired family court.  And Honorable Wright Turbeville, family court.  All of those judicial candidates screening was waived and -- Stephen Doby is not on this sheet.

CHAIRMAN DELLENEY:  All in favor of finding Stephen Doby qualified and nominated?  Aye?  Is that everybody?  Are you voting?

SENATOR RITCHIE:  Yes, aye.  And I'm voting for senator from Georgetown also.  So we've got 9 for him.  Steve Doby.

CHAIRMAN DELLENEY:  Judge Kittredge is qualified, nominated unanimously.

REP. FREEMAN:  Mr. Chairman, can I make a motion that everybody on this last ballot be found qualified and nominated?

SENATOR RITCHIE:  Second.

MR. FISHER:  Second.  10 for everybody.

CHAIRMAN DELLENEY:  Thank you, Staff.

(The hearing was concluded at 8:21 p.m.)
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REPORTS OF CITIZENS COMMITTEES ON JUDICIAL QUALIFICATIONS:

REPORT OF LOWCOUNTRY ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS

November 2, 2006

During the course of its investigation, members of the Lowcountry Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Deadra L. Jefferson

Circuit Court, 9th Circuit, Seat 1

1.
Constitutional Qualifications:  Judge Jefferson meets the constitutional qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Jefferson was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Jefferson a superior rating in this area.

4.
Character:  The committee reported that Judge Jefferson’s character was unquestioned.

5.
Reputation:  Judge Jefferson enjoys an outstanding reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Judge Jefferson is not physically and mentally capable of performing the duties required of a judge of the Circuit Court.

7.
Experience:  The committee recognized Judge Jefferson’s outstanding legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Jefferson an outstanding rating in this category.

Summary:  The Lowcountry Citizens Advisory Committee found Judge Deadra L. Jefferson to be an eminently qualified and very highly regarded candidate, who would ably serve on the Circuit Court bench.

Date:  November 2, 2006

Signed:  Mike Hammond, Chairman

REPORT OF LOWCOUNTRY ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS

November 2, 2006

During the course of its investigation, members of the Lowcountry Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Anne Gue Jones

Family Court, 1st Circuit, Seat 1

1.
Constitutional Qualifications:  Judge Jones meets the constitutional qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Jones was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Jones a superior rating in this area.

4.
Character:  The committee reported that Judge Jones’ character was unquestioned.

5.
Reputation:  Judge Jones enjoys an outstanding reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Judge Jones is not physically and mentally capable of performing the duties required of a judge of the Family Court.

7.
Experience:  The committee recognized Judge Jones’ outstanding legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Jones an outstanding rating in this category.

Summary:  The Lowcountry Citizens Advisory Committee found Judge Anne Gue Jones to be an eminently qualified and very highly regarded candidate, who would ably serve on the Family Court bench.

Date:  November 2, 2006

Signed:  Mike Hammond, Chairman

REPORT OF LOWCOUNTRY ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS

November 2, 2006

During the course of its investigation, members of the Lowcountry Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Paul W. Garfinkel

Family Court, 9th Circuit, Seat 2

1.
Constitutional Qualifications:  Judge Garfinkel meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Garfinkel was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Garfinkel a superior rating in this area.

4.
Character:  The committee reported that Judge Garfinkel’s character was unquestioned.

5.
Reputation:  Judge Garfinkel enjoys an outstanding reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Garfinkel is not physically and mentally capable of performing the duties required of a judge of the Family Court.

7.
Experience:  The committee recognized Judge Garfinkel’s outstanding legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Garfinkel an outstanding rating in this category.

Summary:  The Lowcountry Citizens Advisory Committee found Judge Paul W. Garfinkel to be an eminently qualified and very highly regarded candidate, who would ably serve on the Family Court bench.

Date:  November 2, 2006

Signed:  Mike Hammond, Chairman

REPORT OF LOWCOUNTRY ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS

November 2, 2006

During the course of its investigation, members of the Lowcountry Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Wayne M. Creech

Family Court, 9th Circuit, Seat 3

1.
Constitutional Qualifications:  Judge Creech meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Creech was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Creech a superior rating in this area.

4.
Character:  The committee reported that Judge Creech’s character was unquestioned.

5.
Reputation:  Judge Creech enjoys an outstanding reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Creech is not physically and mentally capable of performing the duties required of a judge of the Family Court.

7.
Experience:  The committee recognized Judge Creech’s outstanding legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Creech an outstanding rating in this category.

Summary:  The Lowcountry Citizens Advisory Committee found Judge Wayne M. Creech to be an eminently qualified and very highly regarded candidate, who would ably serve on the Family Court bench.

Date:  November 2, 2006

Signed:  Mike Hammond, Chairman

REPORT OF LOWCOUNTRY ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
November 2, 2006

During the course of its investigation, members of the Lowcountry Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Gerald C. Smoak, Jr.

Family Court, 14th Circuit, Seat 1

1.
Constitutional Qualifications:  Judge Smoak meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Smoak was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Smoak a superior rating in this area.

4.
Character:  The committee reported that Judge Smoak’s character was unquestioned.

5.
Reputation:  Judge Smoak enjoys an outstanding reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Smoak is not physically and mentally capable of performing the duties required of a judge of the Family Court.

7.
Experience:  The committee recognized Judge Smoak’s outstanding legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Smoak an outstanding rating in this category.

Summary:  The Lowcountry Citizens Advisory Committee found Judge Gerald C. Smoak, Jr. to be an eminently qualified and very highly regarded candidate, who would ably serve on the Family Court bench.

Date:  November 2, 2006

Signed:  Mike Hammond, Chairman

REPORT OF LOWCOUNTRY ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
November 2, 2006

During the course of its investigation, members of the Lowcountry Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Robert S. Armstrong

Family Court, 14th Circuit, Seat 3

1.
Constitutional Qualifications:  Judge Armstrong meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Armstrong was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Armstrong a superior rating in this area.

4.
Character:  The committee reported that Judge Armstrong’s character was unquestioned.

5.
Reputation:  Judge Armstrong enjoys an outstanding reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Armstrong is not physically and mentally capable of performing the duties required of a judge of the Family Court.

7.
Experience:  The committee recognized Judge Armstrong’s outstanding legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Armstrong an outstanding rating in this category.

Summary:  The Lowcountry Citizens Advisory Committee found Judge Robert S. Armstrong to be an eminently qualified and very highly regarded candidate, who would ably serve on the Family Court bench.

Date:  November 2, 2006

Signed:  Mike Hammond, Chairman

**************************************************************

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Lesley M. Coggiola

1.
Constitutional Qualifications:  Ms. Coggiola meets the constitutional qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Ms. Coggiola was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Ms. Coggiola a superior rating in this area.

4.
Character:  The committee reported that Ms. Coggiola’s character was unquestioned.

5.
Reputation:  Ms. Coggiola enjoys an outstanding reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Ms. Coggiola is not physically and mentally capable of performing the duties required of a judge of the Circuit Court.

7.
Experience:  The committee recognized Ms. Coggiola’s outstanding legal experience.

8.
Judicial Temperament:  The committee gave Ms. Coggiola an outstanding rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Lesley M. Coggiola to be an eminently qualified and very highly regarded candidate, who would ably serve on the Court of Appeals bench.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable J. Ernest Kinard, Jr.

Circuit Court, 5th Circuit, Seat 1

1.
Constitutional Qualifications:  Judge Kinard meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Kinard was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Kinard a superior rating in this area.

4.
Character:  The committee reported that Judge Kinard’s character was unquestioned.

5.
Reputation:  Judge Kinard enjoys an outstanding reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Kinard is not physically and mentally capable of performing the duties required of a judge on the Circuit Court.

7.
Experience:  The committee recognized Judge Kinard’s superior legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Kinard an outstanding rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge J. Ernest Kinard, Jr. to be a very eminently qualified and very highly regarded judge, who would ably serve on the Circuit Court bench.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Dale Moore Gable

Family Court, 2nd Circuit, Seat 2

1.
Constitutional Qualifications:  Judge Gable meets the constitutional qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Gable was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Gable a superior rating in this area.

4.
Character:  The committee reported that Judge Gable’s outstanding character was unquestioned.

5.
Reputation:  Judge Gable enjoys an outstanding and wonderful reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Judge Gable is not physically and mentally capable of performing the duties required of a judge on the Family Court.

7.
Experience:  The committee recognized Judge Gable’s outstanding legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Gable an outstanding rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge Dale Moore Gable to be a very eminently qualified and very highly regarded judge, who would ably serve on the Family Court bench.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS

October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Leslie K. Riddle

Family Court, 5th Circuit, Seat 2

1. 
Constitutional Qualifications:  Judge Riddle meets the constitutional qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Riddle was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Riddle a superior rating in this area.

4.
Character:  The committee reported that Judge Riddle’s impeccable character was unquestioned.

5.
Reputation:  Judge Riddle enjoys an outstanding and wonderful reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Judge Riddle is not physically and mentally capable of performing the duties required of a judge on the Family Court.

7.
Experience:  The committee recognized Judge Riddle’s outstanding legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Riddle an outstanding rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge Leslie K. Riddle to be a very eminently qualified and very highly regarded and outstanding candidate, who would ably serve on the Family Court bench.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Lillie C. Hart

Family Court, 5th Circuit, Seat 2

1. 
Constitutional Qualifications:  Ms. Hart meets the constitutional qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Ms. Hart was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Ms. Hart an excellent rating in this area.

4.
Character:  The committee reported that Ms. Hart’s character was unquestioned.

5.
Reputation:  Ms. Hart enjoys an excellent reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Ms. Hart is not physically and mentally capable of performing the duties required of a judge on the Administrative Law Court.

7.
Experience:  The committee recognized Ms. Hart’s very good legal experience.

8.
Judicial Temperament:  The committee gave Ms. Hart an excellent rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Lillie C. Hart to be a qualified and highly regarded candidate, who would ably serve on the Family Court bench.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Rolly W. Jacobs

Family Court, 5th Circuit, Seat 3

1. 
Constitutional Qualifications:  Judge Jacobs meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Jacobs was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Jacobs a superior rating in this area.

4.
Character:  The committee reported that Judge Jacobs’ character was unquestioned.

5.
Reputation:  Judge Jacobs enjoys an outstanding reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Jacobs is not physically and mentally capable of performing the duties required of a judge on the Family Court.

7.
Experience:  The committee recognized Judge Jacobs’ excellent legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Jacobs an outstanding rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge Rolly W. Jacobs to be a very highly qualified and very highly regarded candidate, who would ably serve on the Family Court bench.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Michael S. Medlock

Family Court, 11th Circuit, Seat 2

1. 
Constitutional Qualifications:  Mr. Medlock meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Mr. Medlock was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Mr. Medlock a very good rating in this area.

4.
Character:  The committee reported that Mr. Medlock’s character was unquestioned.

5.
Reputation:  Mr. Medlock enjoys an outstanding reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Mr. Medlock is not physically and mentally capable of performing the duties required of a judge on the Family Court.

7.
Experience:  The committee recognized Mr. Medlock’s very good legal experience.

8.
Judicial Temperament:  The committee gave Mr. Medlock an excellent rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Michael S. Medlock to be a very well qualified and highly regarded candidate, who would ably serve on the Family Court bench.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS

October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Deborah Neese

Family Court, 11th Circuit, Seat 2

1. 
Constitutional Qualifications:  Ms. Neese meets the constitutional qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Ms. Neese was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Ms. Neese an excellent rating in this area.

4.
Character:  The committee reported that Ms. Neese’s character was unquestioned.

5.
Reputation:  Ms. Neese enjoys an excellent reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Ms. Neese is not physically and mentally capable of performing the duties required of a judge on the Family Court.

7.
Experience:  The committee recognized Ms. Neese’s very good legal experience.

8.
Judicial Temperament:  The committee gave Ms. Neese an excellent rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Deborah Neese to be a very qualified and very highly regarded candidate, who would ably serve on the Family Court bench.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Robert E. Newton

Family Court, 11th Circuit, Seat 2

1. 
Constitutional Qualifications:  Mr. Newton meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Mr. Newton was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Mr. Newton an outstanding rating in this area.

4.
Character:  The committee reported that Mr. Newton’s character was unquestioned.

5.
Reputation:  Mr. Newton enjoys an outstanding reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Mr. Newton is not physically and mentally capable of performing the duties required of a judge on the Family Court.

7.
Experience:  The committee recognized Mr. Newton’s outstanding legal experience.

8.
Judicial Temperament:  The committee gave Mr. Newton an outstanding rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Robert E. Newton to be a very highly qualified and very highly regarded candidate, who would ably serve on the Family Court bench.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS

October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Richard W. Chewning, III

Family Court, 11th Circuit, Seat 3

1. 
Constitutional Qualifications:  Judge Chewning meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Chewning was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Chewning a superior rating in this area.

4.
Character:  The committee reported that Judge Chewning’s character was unquestioned.

5.
Reputation:  Judge Chewning enjoys an outstanding reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Chewning is not physically and mentally capable of performing the duties required of a judge on the Family Court.

7.
Experience:  The committee recognized Judge Chewning’s outstanding legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Chewning an outstanding rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge Richard W. Chewning, III to be a very highly qualified and very highly regarded candidate, who would ably serve on the Family Court bench.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable John D. McLeod

Administrative Law Court, Seat 2

1. 
Constitutional Qualifications:  Judge McLeod meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge McLeod was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge McLeod a superior rating in this area.

4.
Character:  The committee reported that Judge McLeod’s character was unquestioned.

5.
Reputation:  Judge McLeod enjoys an excellent reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge McLeod is not physically and mentally capable of performing the duties required of a judge on the Administrative Law Court.

7.
Experience:  The committee recognized Judge McLeod’s outstanding legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge McLeod an outstanding rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge John D. McLeod to be an eminently qualified and very highly regarded candidate, who would ably serve on the Administrative Law Court bench.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Robert A. Smoak, Jr.

Master-in-Equity, Aiken County

1. 
Constitutional Qualifications:  Judge Smoak meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Smoak was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Smoak an excellent rating in this area.

4.
Character:  The committee reported that Judge Smoak’s character was unquestioned.

5.
Reputation:  Judge Smoak enjoys an outstanding reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Smoak is not physically and mentally capable of performing the duties required of a judge on the Master-in-Equity Court.

7.
Experience:  The committee recognized Judge Smoak’s excellent legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Smoak an outstanding rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge Robert A. Smoak, Jr. to be an eminently qualified and very highly regarded candidate, who would ably serve as a Master-in-Equity.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Jeffrey M. Tzerman

Master-in-Equity, Kershaw County

1. 
Constitutional Qualifications:  Judge Tzerman meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Tzerman was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Tzerman a superior rating in this area.

4.
Character:  The committee reported that Judge Tzerman’s character was unquestioned.

5.
Reputation:  Judge Tzerman enjoys an outstanding reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Tzerman is not physically and mentally capable of performing the duties required of a judge on the Master-in-Equity Court.

7.
Experience:  The committee recognized Judge Tzerman’s excellent legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Tzerman an excellent rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge Jeffrey M. Tzerman, Jr. to be a very highly qualified and very highly regarded candidate, who would ably serve as a Master-in-Equity.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS

October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable Jasper M. Cureton

Retired, Court of Appeals

1. 
Constitutional Qualifications:  Judge Cureton meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Cureton was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Cureton a superior rating in this area.

4.
Character:  The committee reported that Judge Cureton’s character was unquestioned.

5.
Reputation:  Judge Cureton enjoys an outstanding and wonderful reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Cureton is not physically and mentally capable of performing the duties required of a judge on the Court of Appeals.

7.
Experience:  The committee recognized Judge Cureton’s outstanding and superior legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Cureton an outstanding rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge Jasper M. Cureton to be a very eminently qualified and very highly regarded candidate, who would ably serve as a retired judge for the Court of Appeals.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable C. Tolbert Goolsby, Jr.

Retired, Court of Appeals

1. 
Constitutional Qualifications:  Judge Goolsby meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Goolsby was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Goolsby a superior rating in this area.

4.
Character:  The committee reported that Judge Goolsby’s character was unquestioned.

5.
Reputation:  Judge Goolsby enjoys an outstanding and wonderful reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Goolsby is not physically and mentally capable of performing the duties required of a judge on the Court of Appeals.

7.
Experience:  The committee recognized Judge Goolsby’s outstanding and superior legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Goolsby an outstanding rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge C. Tolbert Goolsby, Jr. to be a very eminently qualified and a very highly regarded candidate, who would ably serve as a retired judge for the Court of Appeals.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS
October 31, 2006

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:

Honorable C. David Sawyer, Jr.

Retired, Family Court

1. 
Constitutional Qualifications:  Judge Sawyer meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Sawyer was considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Sawyer a superior rating in this area.

4.
Character:  The committee reported that Judge Sawyer’s outstanding character was unquestioned.

5.
Reputation:  Judge Sawyer enjoys an outstanding and wonderful reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Sawyer is not physically and mentally capable of performing the duties required of a judge on the Family Court.

7.
Experience:  The committee recognized Judge Sawyer’s outstanding legal and judicial experience.

8.
Judicial Temperament:  The committee gave Judge Sawyer an outstanding rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge C. David Sawyer, Jr. to be a very eminently qualified and a very highly regarded candidate, who would ably serve as a retired judge for the Family Court.

Date:  October 31, 2006

Signed:  John M. Grantland, Chairman

**************************************************************

REPORT OF THE PEE DEE CITIZENS COMMITTEE

ON JUDICIAL QUALIFICATIONS SEQ CHAPTER \h \r 1
November 8, 2006

Senator Glenn F. McConnell

Chairman, Judicial Merit Selection Commission

PO Box 142

Columbia, SC 29202


Re:
The Honorable Jamie Lee Murdock, Jr.



The Honorable W. Jeffrey Young



The Honorable Mary E. Buchan



The Honorable Arthur Eugene Morehead, III



The Honorable Benjamin H. Culbertson



The Honorable Paula H. Thomas

Joe M. Crosby



Gordon B. “Bubber” Jenkinson



Jan Benature Bromell Holmes



Anita Floyd



J. Rene’ Josey



Charles Reuben Goude



Stephen Bryan Doby

Dear Representative McConnell:


On Friday, November 3, 2006, the Citizens Advisory Committee of the Greater Pee Dee Area met for the purpose of reviewing its investigation of the above-named judicial candidates and for the purpose of meeting with those candidates whom the Committee had not previously interviewed as to their candidacy for the judicial office being sought and talking with the Judges up for reelection.


The Committee has previously investigated, interviewed, and issued reports as to The Honorable Jamie Lee Murdock, Jr., Family Court, Fourth Circuit, Seat #2, The Honorable W. Jeffrey Young, Family Court, Third Circuit, Seat #2, The Honorable Mary E. Buchan, Family Court, Twelfth Circuit, Seat #1, The Honorable Arthur Eugene Morehead, III, Family Court, Seat #2, The Honorable Benjamin H. Culbertson, Master-in-Equity, Fifteenth Circuit,   The Committee’s current investigation did not indicate any concerns that would affect the Committee’s previous determination of qualifications, and the Committee, therefore finds:

(1)
The Honorable Jamie Lee Murdock, Jr. is qualified for reelection to the position of Family Court Judge for the Fourth Judicial Circuit, Seat 2.  As a result of its investigation and phone interview with Judge Murdock, the Committee recommends this candidate without reservation.

(2)
The Honorable W. Jeffrey Young is qualified for reelection to the position of Family Court Judge for the Third Judicial Circuit, Seat 2.  As a result of its investigation and phone interview with Judge Young, the Committee recommends this candidate without reservation.

(3)
The Honorable Mary E. Buchan is qualified for reelection to the position of Family Court Judge for the Twelfth Judicial Circuit, Seat 1.  As a result of its investigation and phone interview with Judge Buchan, the Committee recommends this candidate without reservation.

(4)
The Honorable Arthur Eugene Morehead, III is qualified for reelection to the position of Family Court Judge for the Twelfth Judicial Circuit, Seat 2.  As a result of its investigation and phone interview with Judge Morehead, the Committee recommends this candidate without reservation.

(5)
The Honorable Benjamin H. Culbertson is qualified for reelection to the position of Master-in-Equity for the Fifteenth Judicial Circuit.  As a result of its investigation and interview with Judge Culbertson, the Committee recommends this candidate without reservation.


As to the candidacies of the remaining candidates, the Committee investigated and interviewed Joe M. Crosby, Anita R. Floyd, Charles Reuben Goude and Jan Benature Bromell Holmes for Family Court Judge, Fifteenth Circuit, Seat #1.  In conducting its investigation, the Committee utilized materials prepared by the candidates for the Judicial Merit Selection Commission.  Many of these materials are autobiographical in nature, and the Committee supplemented these submissions through contact with either the candidate’s references or other persons active within the candidate’s community.  In addition, the Committee’s face-to-face interview with the candidates afforded an opportunity to meet each candidate and personally assess the candidate’s interest in and qualifications for the judicial office sought.  In submitting this report, the Committee departs from its prior practice of reciting autobiographical material otherwise available to the JMSC in its original form.  Instead, the report offers the Committee’s “bottom line” assessment of each candidate’s qualifications.


Joe M. Crosby is a well respected member of the Georgetown Bar.  He has a strong background in Family Law and is very involved in the community.  His only weakness appeared to be a lack of experience in juvenile criminal law, but he had an aggressive plan to study the process during current Judge’s terms of court and with the help of other practitioners.  We find this candidate to be well qualified for the position.


Anita R. Floyd is also a well respected member of the Horry County Bar who resides in Georgetown County.  She also appeared to have a great deal of Family Court experience, had a good grasp of the subject matter to be dealt with in that Court and we find her to be well qualified for the position. 


Charles Reuben Goude of the Georgetown bar is another candidate with a great deal of Family Court experience.  We also find him to be well qualified.


Jan B. Holmes of Georgetown was a pleasure to interview.  She is well qualified with a great deal of experience and a good grasp of the issues and subject.


As to the candidacies of the remaining candidates, the Committee investigated and interviewed Paula H. Thomas and J. Rene’ Josey for Court of Appeals, Seat #4.


The Honorable Paula H. Thomas is a very well qualified candidate for the Court of Appeals. She is an extremely capable Circuit Court Judge with wonderful qualifications, demeanor and presentation. 


J. Rene’ Josey of the Florence County Bar is also very qualified for the position of Court of Appeals Judge.  He is studious, analytical and very personable.


Gordon B. “Bubber” Jenkinson was interviewed for the position of Family Court, Third Circuit, Seat #3.  The committee finds him to be well qualified.  He is very personable and he has a great deal of experience in all trial courts including Family Court.


Stephen B. “Brian” Doby was interviewed for the position of Master-in-Equity, Lee County, Third Circuit.  Mr. Doby interviewed very well and is found to be well qualified.


If there is any further information that is needed by the Commission from our Committee, please advise me so that we might supplement our report.

With kindest regards, I am

Sincerely,

J. Richard Jones, Chairman

**************************************************************

PIEDMONT CITIZENS COMMITTEE REPORT

November 3, 2006

The Piedmont Citizens Committee on Judicial Qualifications met on November 1, 2006 at 7:00 PM at the office of Montgomery & Yarbrough, CPAs, located at 417 E. Black Street in Rock Hill, SC, to interview Judge John C. Hayes, III. He is being considered for the Court of Appeals, Seat 4.

We have observed his courtroom proceedings and feel he has an excellent judicial temperament. We find Judge Hayes to be eminently qualified for the position he is seeking and the Committee has the utmost respect for his integrity and dedication to the law.

Respectfully submitted,

Charles A. Montgomery

Chairman

PIEDMONT CITIZENS COMMITTEE REPORT

November 3, 2006

The Piedmont Citizens Committee on Judicial Qualifications met on November 1, 2006 at 7:00 PM at the office of Montgomery & Yarbrough, CPAs, located at 417 E. Black Street in Rock Hill, SC, to consider the re-election of Judge Brian M. Gibbons as Family Court Judge for the Sixth Circuit, Seat 1.

Judge Gibbons is well respected in the Community and the Committee finds him to be very qualified for the position. We have no reservations concerning his re-election.

Respectfully submitted,

Charles A. Montgomery

Chairman

PIEDMONT CITIZENS COMMITTEE REPORT

November 3, 2006

The Piedmont Citizens Committee on Judicial Qualifications met on November 1, 2006 at 7:00 PM at the office of Montgomery & Yarbrough, CPAs, located at 417 E. Black Street in Rock Hill, SC, to consider the re-election of Judge Henry T. Woods as Family Court Judge for the Sixteenth Circuit, Seat 2.

We have observed his courtroom proceedings and find he has good judicial temperament. We feel Judge Woods to be qualified for the position and have no reservations concerning his re-election.

Respectfully submitted,

Charles A. Montgomery

Chairman

PIEDMONT CITIZENS COMMITTEE REPORT

November 7, 2006

The Piedmont Citizens Committee on Judicial Qualifications met on November 4, 2006 at 11:00 AM at the Court House Administrative Complex in Laurens, South Carolina.

We interviewed the following candidates:

Joseph W. McGowan, III - Family Court, Eighth Circuit, Seat 1

Billy A. Tunstall, Jr. - Family Court, Eighth Circuit, Seat 3

Curtis G. Clark - Master-in-Equity, Eighth Circuit

We find these gentlemen to be well respected and highly qualified. We have no reservations concerning their election to the positions they are seeking.

Respectfully submitted,

Charles A. Montgomery

Chairman

**************************************************************MEMORANDUM

TO:

MEMBERS, UPSTATE ADVISORY COMMITTEE



JUDICIAL MERIT SELECTION COMMITTEE

FROM:
JOHN W. TUCKER, JR.

DATE:

NOVEMBER 16, 2006

The Upstate Citizens Committee met on November 2, 2006, at which time members reported their findings. We utilized the evaluative process as defined by the Judicial Merit Selection Commission.  During this cycle, each of the candidates had previously been screened by the committee and had previously been reported out favorably. The findings of the committee were that each of these jurists are competent in each respect of the evaluative criteria.

The committee made contact with the candidates, observed them in the Courtroom, contacted references as well as interviewing Courthouse personnel and those who work closely with them.

As a result of our investigation, we would report that each of the following meet and exceed the criteria of the evaluative process.

Hon. J. Derham Cole

Hon. Georgia V. Anderson

Hon. James F. Fraley, Jr.

Hon. John W. Kittredge

Hon. R. Kinard Johnson

Hon. Stephen S. Bartlett

Hon. Aphrodite Konduros

Hon. Timothy L. Brown

Hon. Robert N. Jenkins, Sr.

Hon. Julius C. Nicholson

Hon. Tommy B. Edwards

Hon. Barry W. Knobel

**************************************************************

Pursuant to S.C. Code Ann. § 2‑19‑40, the Commission may waive public hearings for a judge whose candidacy for re‑election is uncontested, and for whom the Commission’s investigation reveals no significant issues to address, and no complaints are received.  The Commission waived the appearances of the following judges at public hearing on December 5, 2006:

Honorable John W. Kittredge, Court of Appeals, Seat 3

Honorable J. Derham Cole, Circuit Court for the Seventh Judicial Circuit, Seat 1

Honorable Deadra L. Jefferson, Circuit Court for the Ninth Judicial Circuit, Seat 1

Honorable J.C. “Buddy” Nicholson, Jr., Circuit Court for the Tenth Judicial Circuit, Seat 1

Honorable Anne Gue Jones, Family Court for the First Judicial Circuit, Seat 1

Honorable Dale Moore Gable, Family Court for the Second Judicial Circuit, Seat 2

Honorable W. Jeffrey Young, Family Court for the Third Judicial Circuit, Seat 2

Honorable Jamie Lee Murdock, Jr., Family Court for the Fourth Judicial Circuit, Seat 2

Honorable Rolly W. Jacobs, Family Court for the Fifth Judicial Circuit, Seat 3

Honorable Brian M. Gibbons, Family Court for the Sixth Judicial Circuit, Seat 1

Honorable Georgia V. Anderson, Family Court for the Seventh Judicial Circuit, Seat 1

Honorable James F. Fraley, Jr., Family Court for the Seventh Judicial Circuit, Seat 2

Honorable Billy A. Tunstall, Jr, Family Court for the Eighth Judicial Circuit, Seat 3

Honorable Paul W. Garfinkel, Family Court for the Ninth Judicial Circuit, Seat 2

Honorable Barry W. Knobel, Family Court for the Tenth Judicial Circuit, Seat 1

Honorable Tommy B. Edwards, Family Court for the Tenth Judicial Circuit, Seat 3

Honorable Mary E. Buchan, Family Court for the Twelfth Judicial Circuit, Seat 1

Honorable A Eugene Morehead, III, Family Court for the Twelfth Judicial Circuit, Seat 2

Honorable R. Kinard Johnson, Jr., Family Court for the Thirteenth Judicial Circuit, Seat 2

Honorable Gerald C. Smoak, Jr., Family Court for the Fourteenth Judicial Circuit, Seat 1

Honorable Robert S. Armstrong, Family Court for the Fourteenth Judicial Circuit, Seat 3

Honorable Henry T. Woods, Family Court for the Sixteenth Judicial Circuit, Seat 2

Honorable John D. McLeod, Administrative Law Court, Seat 2

Honorable Curtis G. Clark, Master in Equity for Abbeville County

Honorable Robert A. Smoak, Jr., Master in Equity for Aiken County

Honorable Benjamin H. Culbertson, Master in Equity for Georgetown County

Honorable Jeffrey M. Tzerman, Master in Equity for Kershaw County

Honorable Jasper M. Cureton, Retired Court of Appeals

Honorable C. Tolbert Goolsby, Jr., Retired Court of Appeals

Honorable Stephen S. Bartlett, Retired Family Court

Honorable C. David Sawyer, Jr., Retired Family Court

Honorable R. Wright Turbeville, Retired Family Court

PERSONAL DATA QUESTIONNAIRES AND SWORN STATEMENTS FOR EACH OF THE ABOVE JUDGES ARE PROVIDED AS FOLLOWS:

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Judge of Court of Appeals, Seat 3


NAME:


Mr. John W. Kittredge


BUSINESS ADDRESS: 
Greenville County Courthouse






Suite 216






305 East North Street






Greenville, SC 29601


TELEPHONE NUMBER:
(office): 864-467-8593

2.
Date of Birth: 1956


Place of Birth:  Greenville, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:Married on June 20, 1981 to Lila (Graham) Hewell Kittredge. Never divorced. Three children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

1977 Associates Degree from the University of South Carolina.

1979 Bachelor of Science Degree from the University of South Carolina,

 Summa cum laude.
1982 Juris Doctor, from the University of South Carolina School of Law.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

In 1982, I was admitted to the South Carolina Bar.  I have never failed a bar exam.  Other courts to which I am admitted to practice are set forth in question 13 below.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

From 1975 to 1978 I assisted the Greenville Police Department as a state constable.  In law school I worked as a clerk for the Horton Law Firm.  

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.

I have regularly earned more than the minimum required JCLE hours.  I have been a teacher/participant in many CLEs/JCLEs.  In family court, I was for several years responsible for the program and/or a presenter at the annual judges’ conference.  Similarly, I organized and/or presented at the circuit judges’ annual conference for many years.  The Family and Circuit Court conferences were held each May. I have also attended the Annual Judicial Conference each August in Columbia. I have also attended courses sponsored by the National Judicial College. There have been many occasions which I have attended a conference or continuing legal education program for the purpose of my presentation only.  Under those circumstances, I certainly did not seek credit for JCLE/CLE hours.  

I have not maintained a record of every CLE which I attended as a presenter. The list below is not complete, but it demonstrates my compliance with JCLE requirements.

Jan.
2000
15th Annual Criminal Law Update; 

May   
2000
Circuit Judges’ Association Meeting;

Aug.  
2000
Annual Judicial Conference;

Jan.   
2001
16th Annual Criminal Law Update;

May   
2001
Circuit Judges’ Association Conference;

Aug.  
2001
Annual Judicial Conference;

Jan.   
2002
17th Annual Criminal Law Update;

May   
2002
Circuit Judges’ Association Conference; 

Aug.   
2002
Annual Judicial Conference;

Jan.   
2003
18th Annual Criminal Law Update;

May   
2003  
Circuit Judges’ Association Conference;

May   
2004
Circuit Judges’ Association Conference (presenter);

Aug.  
2003
    
Annual Judicial Conference;

Aug.
2004

Annual Judicial Conference;

Dec.
2004

Greenville County CLE (presenter);

May  
2005      
Family Court Judges’ Conference (presenter);

Aug. 
2006

Family Court JCLE “Mini Summit”;

Aug.  
2006

Annual Judicial Conference.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

Yes, on numerous occasions.  Please see my response to #10 above.  I have also spoken to school children, including middle and high school students.  I have further spoken to college level students.  I have spoken to other groups, such as law enforcement officers.  As a trial judge, I was frequently asked to speak to groups. As an appellate judge, invitations to speak have been infrequent.  

12.
List all published books and articles you have written and give citations and the dates of publication for each.

Around 1978 I wrote a paper entitled The Inevitability of Police Discretion which was published in the South Carolina Law Enforcement Officers Association magazine.  

An article on juvenile justice was published in the Greenville News in December, 1992.  

I have also written an article on Judicial Activism, but it has not been published.  

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

South Carolina Supreme Court, 1982;

United States District Court for the District of South Carolina, 1983;

United States Court of Appeals for the Fourth Circuit, 1983;

United States Supreme Court, 1986;

United States Court of Military Appeals, 1986;

District of Columbia Court of Appeals, 1986. 

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

I served as a law clerk to the Honorable William W. Wilkins, Jr., then United States District Judge, from August 1982 through 1984.  From September 1984 until July 1991, I worked at the law firm of Wilkins, Nelson and Kittredge.  I had a litigation practice.

I also worked as a part-time assistant solicitor from 1984 until mid-1985, and then again for several months in 1986 to try several cases at the request of the Solicitor.  As an assistant solicitor, I prosecuted many criminal cases.  

I was elected by the General Assembly to the family court bench in 1991.  In 1996, I was elected by the General Assembly to the circuit court bench. In 2003, I was elected by the General Assembly to the Court of Appeals.


15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating. BV rating.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Yes, I was elected by the General Assembly to the family court bench on May 8, 1991, and reelected in May 1995.  The family court is a court of limited jurisdiction.  In 1996, I was elected to an at-large circuit court judgeship (seat 11).  In 1998, I was elected to a resident circuit court judgeship (13th circuit, seat 4).  The circuit court is South Carolina’s general jurisdiction court, civil and criminal.  In 2003, I was elected to the Court of Appeals, where I currently serve. 

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

In the fifteen plus years on the South Carolina bench, I have heard thousands of cases.  To each litigant who has ever appeared in my court, that case was significant to him or her.  Beyond my twelve year service as a trial judge, I was privileged to join the Court of Appeals in 2003.  I will answer this inquiry primarily by citing opinions I have published as an appellate judge. 


(a) 
State v. Simmons, 360 S.C. 33, 599 S.E.2d 448 (2004).  I sat with the Supreme Court in this death penalty case. I authored the opinion. This capital case involved issues of juror voir dire, guidelines for juror dismissal after trial has begun, and propriety of a death sentence when an aggravating circumstance has been invalidated.

(b)
White’s Mill Colony, Inc. v. Williams, 363 S.C. 117, 609 S.E.2d 811 (Ct. App. 2005). This appeal concerned multiple issues arising from competing claims of various landowners to access an abutting man-made body of water.

(c)
State v. Crocker, 366 S.C. 394, 621 S.E. 890 (Ct. App. 2005).  This appeal arose from a murder and drug related conviction. The opinion addressed the relationship between personal jurisdiction, subject matter jurisdiction and venue. As to the drug related charge, the context of the jurisdictional and venue challenges concerned acts occurring in more than one county.  Appellant also raised evidentiary challenges.

 (d) 
Queens’ Grant II v. Greenwood Development Corp., 368 S.C. 342, 628 S.E.2d 902 (Ct. App. 2006). This case, involving cross-appeals, concerned the construction of agreements related to horizontal property regimes and the ability of the developer to amend covenants, particularly the ability of the developer to unilaterally increase common area maintenance assessments. The appeal also implicated the horizontal property regime act. Many procedural and substantive issues were raised, including the appeal of an interlocutory order (i.e., denial of summary judgment), rule against perpetuities, etc. 

            (e) 
Murphy v. Owens-Corning, 346 S.C. 37, 550 S.C.2d 589 (Ct. App. 2001). During my service on the circuit bench, I was appointed to the court of appeals for an en banc proceeding.  The case involved an exception to the final judgment rule, thus permitting appeal of an interlocutory order because it affected a substantial right and struck part of a pleading.  The substance of the appeal dealt with the applicability of the “door closing statute” in an asbestos induced injury.  I wrote the opinion reversing (7 to 2) the original panel decision.  The South Carolina Supreme Court granted certiorari and affirmed as modified. 356 S.C. 592, 590 S.E.2d 479 (2003).


(f)
State v. Thompson, 363 S.C. 192, 609 S.E.2d 556 (Ct. App. 2005). This appeal addressed the validity of a search warrant when the warrant is overbroad and invalid in part.  The court held that overbroad portions in a search warrant may be “severed” from portions supported by probable cause. The case also dealt with a challenge based on “staleness.”

(g) 
Wehle v. SC Retirement System, 363 S.C. 394, 611 S.E.2d 240 (2005).  I was appointed as a special referee by the Supreme Court. The case was brought by retired state employees as a class action against the state retirement system alleging the system had failed to properly credit unused annual leave.  The Supreme Court adopted my report and recommendation.

24.
Have you ever held public office other than judicial office?  I have never held public office.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office  No, other than a variety of jobs during my youth.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

Stock holdings have never presented a problem.  The few cases I have heard involving a company in which I owned stock, I have disclosed my ownership interest and proceeded in accordance with the Code of Judicial Conduct.  

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No as to all questions.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


I was involved in an automobile accident in about 1974, which resulted in a lawsuit being filed against me in 1976. The plaintiff alleged negligence against me and sought damages.  The case was tried to a jury and a verdict was rendered in my favor, “unavoidable accident.” 

As a judge, I receive unkind letters from prison inmates, some of which purport to be “lawsuits” seeking a broad range of relief. I have forwarded such “lawsuits” to the attorney general.  In all such matters, no lawsuit was ever filed.   

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?    No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I have never violated this law.  I know of no candidate who has violated this law.  

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  

I have no knowledge of any such charges or any such violations involving other candidates. I have used my state-issued computer and my home computer in completing this application.  This work was performed before and after normal work hours and when no court was scheduled. 

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


I sent a letter to about 150 members of the General Assembly in the Spring of 2006 regarding my intent to seek re-election to the Court of Appeals. Postage, paper and envelopes cost about $66.  I anticipate spending several more dollars (probably about $3) for copy paper to complete my application.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?   Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No; I wrote about 150 members of the General Assembly, and I attempted to exclude JMSC members.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


South Carolina Bar 1982 – present.


Greenville County Bar 1982 – present.

47. 
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

First Presbyterian Church of Greenville; Sunday School officer and Denominational Concerns Committee; Greenville Saltwater Sportfishing Club; Greenville Country Club; Child Evangelism Fellowship. 

48. 
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


My academic background includes summa cum laude, Phi Beta Kappa, Order of the Coif and Wig and Robe. 

I have served as a member of the South Carolina Judiciary since 1991. I have enjoyed and benefitted from my years of judicial service, the last three on the Court of Appeals.

As a trial judge, I (1) served as chief administrative judge on numerous occasions in family and circuit court; (2) formed Bench/Bar committees in family and circuit court to facilitate productive and positive communication between judges and practicing attorneys on matters affecting the court; (3) assembled and participated in the committee which resulted in the implimentation of the successful Alternate Dispute Resolution Program in Greenville County; (4) was assigned and tried many complex cases, including medical malpractice, products liability, constitutional challenges to state statutes, etc.; (5) was responsible for the organization, scheduling and presentation of many JCLEs at family court and circuit court conferences; (6) was assigned numerous death penalty cases by the supreme court, including death penalty post-conviction relief; (7) served on numerous occasions as an acting associate justice of the supreme court; and (8) was appointed many times by the supreme court as a special referee in matters in the supreme court’s original jurisdiction and in all such cases the supreme court has unanimously adopted my Report and Recommendation in published opinions.

For the past three years, I have worked hard to make a successful transition to the appellate bench. I am no stranger to hard work. I enjoy the challenge of novel and difficult issues we frequently encounter at the appellate level. I hope my work product (legal opinions) is acceptable to the Bar and the JMSC. I have striven to write understandable and meaningful opinions for the Bench and Bar—hard writing makes easy reading.  I also enjoy my colleagues on the Court of Appeals.

Whether as a trial judge or appellate judge, I have done my best to treat everyone with respect and kindness.   

I thank the JMSC for its consideration of my application for re-election.

49.
References:

(a)
Dr. Brad Williams


(864) 242-1940


34 Sirrine Drive


Greenville, SC 29605

(b)
Mr. Frank Williamson

(864) 421-5136


667 Perimeter Rd.


Greenville, SC  29605

(c)
Mr. Wallace McNair


(864) 232-5834


2 East Avondale Drive


Greenville, SC 29609

(d)
Mr. Mitchell Poe


(864) 268-5191


310 Bridgewater Dr.


Greenville, SC 29615

(e)
BB&T




(864) 282-3587


416 East North Street


Greenville, SC 29601

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/John W. Kittredge
Date: 8/31/06

Amended Sworn Statement to be included in Transcript of Public Hearings

Court of Appeals/Supreme Court

(Incumbent)

Full Name:
John Williamson Kittredge

Address:
42 Forest Lane



Greenville, SC, 29605

Work Telephone: 864-467-8593

1.
Do you plan to serve your full term if re-elected?  My chosen career is the   judiciary. I plan on serving as a member of the South Carolina Judiciary until my retirement. I do hope to run for a seat on the state supreme court when a seat becomes vacant. 

2.
Do you have any plans to return to private practice one day?  No

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?   Consistent with the letter and spirit of Canon 3, I do not engage in ex parte communications except when narrowly permitted and necessarily required by law.  For example, as a trial judge for twelve years (and especially as an administrative judge), I was required to address procedural and scheduling matters, and I did so provided such communications did not touch upon the merits of the case. Beyond scheduling matters, the ethical rules do permit ex parte communications in limited situations.  For example, a defendant in a capital case is entitled to pursue funding requests through an ex parte process; an application for a temporary restraining order pursuant to SCRCP 65 is initially handled in an ex parte fashion.  There are, of course, other circumstances where ex parte communications are authorized.

For the past three years on the Court of Appeals, ex parte communications have been a non-issue. Although appellate court rules permit an appellate court judge to act in an ex parte manner (supersedeas, for example), I have had no occasion for an ex parte communication during my tenure as a judge on the appellate court.  I nevertheless remain sensitive to this issue, and the harm which results from improper ex parte communications, and my fifteen plus years of service in the South Carolina judiciary so reflects. 

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


My philosophy tracts the requirements of Canon 3 E of the Code of Judicial Conduct.  I recuse myself if my impartiality might reasonably be questioned.  Absent some unusual circumstance, I would not recuse myself merely because a lawyer-legislator is counsel of record. I am sensitive to this issue, especially in light of the media created impression that lawyer-legislators never lose before a state judge. As a trial judge and appellate judge, I have ruled against lawyer-legislators without fear of reprisal. Because of my many years of demonstrated judicial service, no one has sought my recusal based upon the presence of a lawyer-legislator’s involvement in a case.  

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


Yes, absolutely.  If a judge’s impartiality might reasonably be questioned, recusal is mandatory.    

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I comply with applicable ethical rules. I do not receive gifts from attorneys.  I attend local (Greenville) bar functions occasionally.  Such functions are open to all members of the bar and all members of the judiciary.  I rarely socialize with attorneys and never when the attorney has a matter pending in my court.  Beyond bar related functions open to all members of the Greenville Bar (of which I am a paying member) and judiciary, I pay my own way.   

Amended 8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge

A duty to report is triggered, according to the Code of Judicial Conduct, where there is a “substantial likelihood” that a fellow judge has committed misconduct.  If I were ever confronted with a substantial likelihood of judicial misconduct, I would report it.  I dealt with lawyers on a daily basis as a trial judge.  Unfortunately, I have been required to report lawyers to the Grievance Committee. Also unfortunately, as an appellate judge, I rarely have contact with lawyers.

Amended: I would like to amend my response to read as follows: A duty to report is triggered, according to the Code of Judicial Conduct, where there is knowledge that a fellow judge has committed misconduct.  If I were ever confronted with a substantial likelihood of judicial misconduct, I would report it.  I dealt with lawyers on a daily basis as a trial judge.  Unfortunately, I have been required to report lawyers to the Grievance Committee. Also unfortunately, as an appellate judge, I rarely have contact with lawyers.

9.
Are you affiliated with any political parties, boards or commissions 
that need to be re‑evaluated?

No.

10.
Have you engaged in any fund‑raising activities with any political, 
social, community, or religious organizations?


No, I do not participate in fund-raising activities, but I do make charitable contributions, such as my church.  

11.
How do you prepare for cases that come before you?

The short answer is that each case assigned to a panel on which I serve is thoroughly studied and reviewed. This includes a careful review of the relevant portions of the record on appeal, consideration of all preserved issues / arguments contained in the briefs and extensive legal research. I have prepared an internal law clerk manual for my chambers that describes this process in more detail. (I will gladly furnish JMSC with a copy if it desires a copy.)

There is a long answer to this question. I will state the highlights here, and for more detailed information, I refer the JMSC to the above referenced law clerk manual. Each chambers receives case records and case assignments approximately two months prior to the assigned term of court.  I immediately study each case assigned to me. I usually prepare a memorandum stating my preliminary assessment of the briefed issues, as well as my proposed disposition. I then assign each case to a law clerk who independently reviews the case.  I then conference the case with the law clerk.  We generally proceed from there with additional study and legal research. I then study each case assigned to the other panel members. I prepare notes or a memorandum setting forth my assessment of these cases, including my proposed resolution.  I then assign a law clerk to independently review the cases assigned to other judges on the panel. As the court term approaches, collaboration with other judges and their chambers intensifies, as we work together to determine the proper disposition of the appeal. Appellate “judging” is largely a team effort.  Good faith collaboration with other judges is essential, as each panel member strives to reach the correct result under the law.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I am opposed to “judicial activism” as that term is commonly understood.  It is improper in my firm judgment for a judge to ignore clear and unambiguous statutory or constitutional provisions and elevate gut-level feelings of right and wrong to legal status.  Courts should follow and enforce the law, not create it.  Answering this question from the standpoint of the common law is not as straightforward. The common law is judge-made law.  By design, the courts are necessarily “active” in determining whether changes in the common law are warranted.  Such changes of course reflect policy decisions. This is rarely an issue on the Court of Appeals. The Court of Appeals is a mere error correction court. The Supreme Court is an error correction and policy making court.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I will continue to actively participate in CLEs, JCLEs and other law related forums.  I have spoken to students of various ages, from middle school through college.  Beyond my extensive involvement with formal continuing legal education, I serve on the Chief Justice’s Commission on the Profession.  

14.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


There is a substantial difference between the trial bench and appellate bench in terms of “pressure” on “relationships.” (For trial judges, I refer the JMSC to my responses when I was a trial judge.) As an appellate court judge, there is no such pressure.  Service on the appellate bench is not as demanding and intense as the pressures regularly encountered on the trial bench. I am very committed to my family and friends, and service on the Court of Appeals does not hinder these relationships.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


I serve on the Chief Justice’s Commission on the Profession and I serve on a church committee entitled the Denominational Concerns Committee. My capacity is that of a regular committee member.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?


In answering this question, I note that resort to extrinsic sources (other than case law precedent) is unnecessary where the constitutional provision is clear and unambiguous. Thus, the drafters’ intent can often be gleaned from the text itself.  Where an ambiguity exists, an analysis must be cautiously undertaken to accurately determine and effectuate the intent of the drafters.  An ambiguity should not be a license to ‘legislate’ from the bench.  I am opposed to judges ignoring proper legal analysis and elevating personal feelings of right and wrong to constitutional status.  Honest judicial analysis requires an objective search to determine the drafters’ true intent; this includes, among other things, resort to the disputed language and reconciling the challenged provision with related constitutional provisions which may be clear.  There is, and must continue to be, an internal consistency and coherency with the South Carolina Constitution.  If an ambiguity exists, thus permitting resort to external documents and collateral sources, the inquiry must be cautiously undertaken.

a. The use and value of historical evidence in practical application of the Constitution:  

I incorporate the above response.  “Historical evidence,” such as contemporaneously produced documents, often provides substantial assistance in determining the drafters’ intent.  Such evidence should be carefully evaluated and, depending on all factors, may be entitled to significant weight.  

b) The use and value of an agency’s interpretation of the Constitution:  

While courts extend deference to an agency’s interpretation of regulations under which it operates, there is no similar deference to an agency’s interpretation of the Constitution.  In fact, in my judgment, an agency’s interpretation of the Constitution would be of little, if any, value.  Constitutional interpretation is a judicial function. A principle of law holds that a question of law is for the courts to decide. 

c) The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

Yes, contemporaneous documents may be entitled to substantial weight in determining the drafters’ intent, provided of course there is an ambiguity in the text permitting resort to extrinsic documents.  By analogy, some statutes in the Code of Laws contain “Official Comments” and “South Carolina Reporter’s Comments.”  In determining legislative history and intent, such documents and resources may provide significant assistance. Concerning interpretation of a constitutional provision, similar “contemporaneously produced” documents may shed substantial light on the drafters’ intent. This information would be entitled to significant weight in interpreting ambiguities in the text of the Constitution.  

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


The power of local governments flows from the state level in our Constitution and statutes.  A local government has plenary authority only if the legislature or Constitution permits it.  The South Carolina Constitution of 1895 placed control of local government affairs with the General Assembly.  When our Constitution was amended in 1973, “Home Rule” was a central feature. The nature of the “Home Rule” concept is to defer to local governments in purely local matters.  A proper analysis of the relationship between the Legislature’s grant of authority and a local government’s plenary authority requires an understanding of pre-emption.  Local governments have plenary authority in local matters provided the State has not pre-empted the area.  Our state legislature has increasingly, for purposes of uniformity and consistency, statutorily addressed matters once relegated to local governments.  The area of comprehensive zoning legislation is an example.  To the extent a statute clearly manifests an intent to pre-empt a field, a local government is bound by the legislative enactment.  The action of the local government is said to be “pre-empted” by the legislative enactment. The obvious consequence to the local governments is the loss of its ability to regulate the subject matter by ordinance or otherwise in a manner inconsistent with the legislative mandate.  That having been said, however, the concept of pre-emption is generally narrowly construed by the legislature and the courts in a manner that seeks to recognize authority remaining with the local governments.  Thus, notwithstanding legislative involvement in and regulation of a field, there seems to be a preference for recognizing and upholding the exercise of local governments’ police powers, provided the exercise of such powers does not clearly conflict with state law.  In sum, only a clear and unmistakable legislative expression of intent to pre-empt an entire field defeats the ability of local governments to act in a plenary manner with respect to its police powers.    

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

Regarding “active investments, “ the answer is no.

I do receive dividend income but that does not impact my judicial service.  Recusal might be warranted if a company in which I own stock is involved in the litigation.  I make disclosure where warranted and comply with the Code of Judicial Conduct.  

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes, and I have exceeded the minimum requirements.

22.
Have you written any scholarly articles?

Articles, yes.  As a family court judge, I wrote an article on juvenile justice that was published in the Greenville News in December of 1992.  Around 1978, I wrote an article entitled The Inevitibility of Police Discretion which was published in the South Carolina Law Enforcement Officer’s Association Magazine.  More recently, I wrote an article (unpublished) on the issue of Judicial Activism.  

23.
What do you feel is the appropriate demeanor for a judge?

An appropriate judicial demeanor is vital to the administration of justice and public confidence in the judicial system.  Canon 3 (B) contains an excellent description of the proper demeanor for a judge—for example, “A judge shall be patient, dignified and courteous to litigants, jurors, witnesses, lawyers and others…”  A judge needs to remember that every case is important.  To a litigant or witness, that one court appearance may be his or her only exposure to the judicial system.  It is imperative that a judge maintain proper decorum in court while being kind, patient and courteous to all present in court.  This obligation, of course, continues outside of court.  Perhaps Socrates said it best, “A judge shall hear courteously; answer wisely; consider soberly; and decide impartially.”    

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


As noted, these rules apply at all times.  The reality is that a judge is held to a higher standard.  I know of no judge whose personal life is a wreck yet is recognized as a ‘fine judge on the bench.’  

25.
Is there a role for sternness or anger with attorneys?

Sterness, yes.  Anger, no.  Anger is never a proper judicial response.  A good judge, I believe, can maintain decorum and control without anger.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

I wrote about 150 members of the General Assembly regarding my intent to seek re-election to the Court of Appeals. Postage, paper and envelopes cost about $66. Completion of this application will probably cost me several dollars in paper. If expenses exceed $100, I will file the necessary reports.

27.
Have you sought or received the pledge of any legislator prior to this 
date?


No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?   No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details     No as to both questions.
30.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No. 

31.
Have you contacted any members of the Judicial Merit Selection 
Commission?

I have written about 150 members of the General Assembly. I tried to exclude those serving on the JMSC.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?   Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE

TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/John Williamson Kittredge
Sworn to before me this 31st day of August, 2006

Notary Public for S.C.

My Commission Expires: August 24, 2011

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION: Resident Judge of the Seventh Judicial Circuit Court, Seat #1.


NAME:


Mr. Joseph Derham Cole


BUSINESS ADDRESS:  
Spartanburg County Courthouse 






180 Magnolia Street 






Spartanburg, South Carolina 29306


TELEPHONE NUMBER:
(office):  864 596 2685

2.
Date of Birth:  1952


Place of Birth:  Spartanburg County, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on August 10, 1974 to Candace Linn Carlson Cole. Never divorced. Three children.

6.
Have you served in the military?  I have not served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel - 1970 - 1971 transferred;


University of South Carolina at Spartanburg  - 1971 - 1972 transferred;


The University of South Carolina 1972 - 1974,  BA degree in Government and Public Administration;


The University of South Carolina School of Law – 1974 – 1976, Juris Doctor Degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina - 1977.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


I took part in no “significant” activities other than matriculation.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
attendance at the South Carolina Trial Lawyers Convention educational 
seminars;


(b)
attendance at the South Carolina Defense Trial Attorneys Association 
educational seminars;


(c)
attendance at the South Carolina Judical Conference educational 
seminars;


(d)
attendance at the South Carolina Circuit Judges Associations meeting 
educational seminars.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  


(a)
The South Carolina Bar Association meeting  “View from the Bench – Common Mistakes Occurring in the Trial of Cases in the Circuit Court”;


(b)
The South Carolina Defense Trial Attorneys Association meeting  “Punitive Damages after Campbell v. State Farm Insurance Co.”;


(c)
The Spartanburg County Bar Association  “The South Carolina Rules of Civil Procedure”.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All courts in the State of South Carolina - 1977.


The United States District Court for South Carolina – 1985.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Assistant Circuit Solicitor, Seventh Judicial Circuit – 1977 – 1985, Criminal trial experience.


Cole and Taylor – 1985 – 1992, general practice of law.


Circuit Court Judge – 1992 - 2006.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  “BV”.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Resident Judge, the Seventh Judicial Circuit Court, Seat #1, 1992 – 2006, elected by the South Carolina General Assembly.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Nelson v. Yellow Cab Co., 349 SC 589 (2002);


(b)
Jones v. State Farm Ins. Co., 364 SC 222 (2005);


(c)
State v. Gentry, 363 SC 93 (2005);


(d)
The State v. Binney, 362 SC 353 (2005);


(e)
Clark v. White Oak, 04-CP-42-1932  (2006).

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.  


I was elected as a member of the South Carolina House of Representatives from Spartanburg County District #32 and held office from 1987 – 1992.  All reports were filed timely and never subjected to any penalty. 

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  I ran unsuccessfully for the office of Solicitor for the Seventh Judicial Circuit in 1984.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  None.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  None.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
The South Carolina Bar Association.


(b)
The Spartanburg County Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
The Spartanburg Country Club.


(b)
Board of Directors The Bobby Chapman Junior Invitational Golf Tournament.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

49.
References:


(a)
E. Patrick Crowley - banker



756 E. Main Street



Spartanburg, SC 29304



864-948-8720


(b)
Samuel J. Galloway – stock broker



Citigroup



551 East Main Street



Spartanburg, SC 29302



864-594-3471


(c)
Robert M. Holland



101 West St., Suite 206



Spartanburg, SC 29306



864-582-0416


(d)
William H. C. Coffey


(e)
Joseph T. Petty



484 Pierce Road



Landrum, SC 29356

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/J. Derham Cole

Date: 10/2/06

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Incumbent

Full Name:  Joseph Derham Cole

Address:
24 Woodburn Road



Spartanburg, South Carolina 29302

1.
Why do you want to serve another term as a Circuit Court Judge?

I have enjoyed the work that I do and feel that with the experience and knowledge I have obtained through my employment as a circuit court judge I can continue to make a meaningful contribution to the improvement of the legal system and the administration of justice.

2.
Do you plan to serve your full term if re-elected?


Yes.

3.
Do you have any plans to return to private practice one day?

I have not formulated any specific plan to return to the private practice of law although I find the practice of law still attractive and appealing to me and therefore would not at the present time rule such a decision out for the future. 

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?


Yes, I am more than 32 years of age, have been a licensed attorney for at least eight years, and have been a resident of South Carolina for more than five years.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I should not initiate, permit, or consider any ex parte communication relating to a pending matter, except as to those that might be necessary for scheduling or administrative purposes, or emergencies that do not deal with any substantive matter or issues on the merits in a case, and so long as I am satisfied that no party would gain an advantage thereby and so long as all parties are notified of the fact of the communication and the substance of it, and except as to those that are permitted by rule or statute such as; conferencing separately with parties by consent to aid in mediating or settling a case; seeking advice form a legal expert on a matter with notice to the parties; issuing temporary restraining orders pursuant to Rule 65(b), SCRCP; in determining fees and expenses for capital defendants pursuant to S.C. Code Ann. Section 16-3-26 or; the issuance of search warrants pursuant to S.C. Code Ann. Section 17-13-140.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I should recuse myself in any matter where I reasonably believe that I am unable to exercise my duties in a fair and impartial manner or where my impartiality can be reasonably questioned.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

It would depend upon the circumstances and how significant the appearance might be as well as the ability to transfer the matter to another judge without unduly interfering with the efficient disposition of the matter taking into consideration the availability of some other judge and any resulting imposition resulting from a transfer of the matter to some other judge for disposition. 

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

I would most likely recuse myself in such a situation except under exceptional circumstances.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I generally do not accept any gifts or favors except those that might be incidental and attendant to particular bar-related functions or activities such as those provided by and associated with the South Carolina Bar Association annual meeting; the South Carolina Trial Lawyers Association annual meeting; the South Carolina Defense Trial Attorneys Association annual meeting; the South Carolina Circuit Solicitors Association annual meeting; and the South Carolina Criminal Defense Attorneys Association. I have accepted inexpensive favors related to ordinary social hospitality such as an occasional lunch or drink purchased by someone that may have the opportunity to appear before me for some reason but not in a situation where I would have no intention of reciprocating or I reasonably believe the only reason for the kindness is to influence my decision in a pending or impending manner. 

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


Where I have personal knowledge, or receive information indicating a substantial likelihood, that a judge or a lawyer has committed a violation of the applicable Code of Conduct that reasonably raises a substantial question as to the judge’s fitness to continue in his or her office or reasonably raises a substantial question as to the lawyer’s honesty, trustworthiness, or fitness as a lawyer, I have an obligation to report that conduct to the appropriate authority.  

11.
Are you affiliated with any political parties, boards or commissions that, if you were re-elected, would need to be re‑evaluated?


Not of which I am presently aware.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?


No I do not.

13.
How do you handle the drafting of orders?

It depends upon the circumstances attendant to the particular matter, but generally there are three different methods.  (1) I may draft the court order myself; (2) I may, upon deciding the case, have the prevailing counsel draft an order for my consideration and; (3) If, after hearing or trial the matter requires additional research and contemplation by me that may take more than a short period of time, I may have opposing counsel each draw a proposed order for my consideration and select one as proposed or select one and modify it myself.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

My law clerk maintains a current list of all matters which have been taken under advisement or awaiting additional submittals before a decision is to be rendered and routinely informs me of the time that the matter has been under advisement, or otherwise pending, to ensure a prompt and efficient disposition of all judicial matters.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

A judge should have respect for the law and act in a manner that promotes public confidence in the judiciary and the legal system and should not allow his or her personal views about public policy guide any decision that is to be made but should follow and apply the law as enacted by the legislature and precedential case law as provided by the Appellate Courts.  If a judge wishes to set or promote public policy it would be wise to resign or retire from the position and seek public office in a legislative body. 

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I have no specific or particular plans but whenever I am requested to participate in a law related educational activity designed to aid in providing guidance and/or education to those employed in the legal field or lay organizations I do my best to respond to the request for presentation or participate in discussion.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

It may often strain relationships with family simply because of the demand on one’s time involved in carrying out the duties and obligations of the position, in being away form home and family activities due to travel associated with presiding over court outside of one’s home circuit, as well as the stress associated with making difficult decisions in serious matters and making those decisions fairly, impartially, and in conformance with the law, even where one’s decision, even though correct and appropriate, may be harshly criticized publicly by friends, strangers, and the media. 

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


a.
Repeat offenders:  more likely than not such offenders will need to be treated more harshly by way of sentence imposed, perhaps on the upper end of the sentencing range, than other offenders depending upon the nature of the offense and usual sentencing considerations as applied to the particular situation, with the paramount goal of the sentencing decision being appropriate punish for the individual defendant as well as protection for the public.    

b.
Juveniles (that have been waived to the circuit court):  In the ordinary case due consideration should be given to the age of the defendant and the imposition of sentencing alternatives that are designed to address the correctional need of a particular individual as well as rehabilitative goals for youthful offenders so as to make them productive societal members rather than career criminals.  Where more serious and/or violent offenses are involved, due consideration should be given to the correctional needs and rehabilitative goals for a youthful offender but the paramount sentencing consideration must be treatment that will ensure maximum protection of the public as potential victims.   

c.
White collar criminals:  generally treated the same as “blue collar” criminals except that there are occasions where a harsher treatment is warranted due to the fact that such offenses are; often more deliberately and methodically planned; the criminal intent exists for a greater period of time, giving the perpetrator greater awareness of the wrongful conduct; the harm resulting from such offenses is often more financially and emotionally severe to the victim as well as to the public and; perpetrated by those more “intelligent” and/or educated than the average “blue collar” criminal.  In such crimes where there is a substantially harmful financial loss to the victim, the court must fairly balance the need for punishment, through treatment by active incarceration, as well the need to make the victim financially whole where the defendant, through reasonable efforts and in a reasonable period of time, can make restitution to the victim.    

d.
Defendants with a socially and/or economically disadvantaged background:  Depending upon the objective seriousness of the crime, due consideration should be given to a person’s life circumstances which have impeded or prevented his or her ethical and moral development resulting in a person committing a crime (1) out of perceived necessity or; (2) out of a lack of proper understanding of his or her obligations to his or her fellow man based upon established societal standards or; (3) out of selfishness and jealously.  Under any circumstances there is still a need for the court to balance the need for appropriate punishment and treatment for the offender with the need maximum protection for the public.

e.
Elderly defendants or those with some infirmity:  again, depending upon the objective seriousness of the crime, in determining the appropriate sentence for an offender who suffers from old age or some other infirmity, the court must balance the need for punishment with the expense to the public where such an offender is to be confined for any significant period of time.  When the offense is one of a serious and/or violent nature paramount consideration should be given to protection of the public.  

19.
Are you involved in any active investments from which you derive 
additional income that might impair your appearance of impartiality?


No.

20.
Would you hear a case where you or a member of your family held a 
de minimis financial interest in a party involved?

Yes, unless I felt that the interest would influence my judgment in the case or the interest could be substantially affected by the proceeding or I otherwise believed that my impartiality could be reasonably questioned, then under such circumstances I would recuse myself.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No, not of which I am aware.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes, always.

23.
What do you feel is the appropriate demeanor for a judge?

A judge should be patient, dignified, and courteous to all litigants, lawyers, jurors, witnesses, court personnel and any others with whom the judge comes into contact with in his or her official capacity and should never by words or conduct manifest any bias or prejudice towards anyone on the basis of race, sex, religion, national origin, disability, or age. 

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

The rules of conduct expressed in the previous answer should be applicable to a judge in his or her official capacity as well as applicable in any other public or private setting with the exception that a judge should be allowed to “let off a little steam” or express “a little displeasure” occasionally in the privacy of his or her home. 

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

A judge should never display “anger” towards a criminal defendant, a lawyer, a pro se litigant, or any other member of the public nor allow anger to affect a judge’s decision in any matter although a judge should be permitted to be stern and objectively judgmental in dealing with those enumerated above when the circumstances necessitate such behavior and in order to maintain proper order and decorum in any proceeding before the judge.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


I have spent no money on this “campaign”.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No, I have not.

28.
Have you sought or received the pledge of any legislator prior to this 
date?

Yes, in previous elections (3) to the circuit court I have sought and obtained pledges from legislators but in compliance with S.C. Code Ann. Section 2-19-70(c) and any other rule of the Judicial Merit Selection Commission applicable to such elections.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No, I have not.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?
No I have not, except for the five letters of recommendation that the Commission requires to be submitted with the application for filing when seeking election to the circuit court.

31.
Have you contacted any members of the Judicial Merit Selection 
Commission?

No I have not, at least not for the purpose of discussing anything that relates to my application for election or my election to the circuit court. 

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes, I am.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Joseph Derham Cole

Sworn to before me this 3rd day of October, 2006.

Notary Public for South Carolina

My commission expires: January 14, 2011

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION: Circuit Court, Resident Judge, Ninth Judicial Circuit, Seat #1


NAME:


Ms. Deadra L. Jefferson


BUSINESS ADDRESS: 
P.O. Box 375, Charleston, SC 29402


TELEPHONE NUMBER:
(office): (843) 958-5147

2.
Date of Birth: 1963


Place of Birth: Charleston, SC

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Never married. No children.

6.
Have you served in the military?  I have never served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Converse College, 1981-1985, BA English and Politics;

College of Charleston, Fall 1985, Classes in Masters of Public Administration Program, No degree received left to attend law school at the University of South Carolina;

University of South Carolina, 1986-1989, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

Admitted to practice law in South Carolina on November 15, 1989.  I have not taken the bar exam in any other state.  I took the bar exam one time.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Converse College Newspaper Staff, Reporter 1981-1983, Co-editor Politics Column 1983-1985, Best Editorial Award 1985; 

Converse College Student Admissions Board 1982-1985;

Co-Founder Converse College Minority Student Union, Second Vice-President 1984-1985; 

Converse College Gospel Ensemble 1981-1985, Secretary 1984-1985; 

Delta Sigma Theta Sorority, Inc., 1982 to the present, Corresponding Secretary 1983-1985; 

Who’s Who Among American College and University Students 1984-1985; Student Bar Association 1986-1989; 

Black Law Student Association 1986-1989, Editor Advocate 1988-1989.

10. Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.

(a)
1/25/2001
Annual Criminal Law Update;


(b)
1/26/2001
Family Law Section Seminar;


(c)
5/03/2001
2001 Family Court Judges Conference;


(d)
7/02/2001
2001 Orientation School for New Circuit Judges;


(e)
8/23/2001
Annual Judicial Conference;


(f)
9/14/2001
SCBLA Conference;


(g)
1/25/2002
Annual Criminal Law Update, Annual Civil Law Update;


(h)
5/08/2002
Circuit Judges’ Annual Conference;


(i)
8/01/2002
SCTLA Annual Convention;


(j)
8/22/2002
Annual Judicial Conference;


(k)
1/23/2003
Annual Criminal Law Update;


(l)
1/23/2003
Annual Civil Law Update;


(m)
1/24/2003
Annual Criminal Law Update;


(n)
4/11/2003
Women Lawyers in the New Millennium;


(o)
5/07/2003
SC Circuit Judges’ Conference;


(p)
7/14/2003
National Judicial College General Jurisdiction Course;


(q)
8/07/2003
SCTLA Annual Convention;


(r)
8/21/2003
Annual Judicial Conference;


(s)
11/06/2003
SCDTAA Annual Conference;


(t)
1/23/2004
Annual Criminal Law Update;


(u)
1/23/2004
Annual Civil Law Update;


(v)  
4/14/2004  
National Conference on Racial and Ethnic Fairness 





in the Courts;


(w)
5/5/2004
SC Circuit Judges’ Annual Conference;


(x)
8/6/2004
SCTLA Annual Conference;


(y)
8/19/2004
Annual Judicial Conference;


(z)
8/19/2004
Supreme Court Judicial Oath of Office;


(aa)
11/15/2004
National Judicial College  Advanced Evidence 



11/19/2004;


(bb)
1/21/2005
Annual Civil Law Update;


(cc)
1/21/2005
Annual Criminal Law Update;


(dd)
4/13/2005
National Conference on Racial and Ethnic Fairness 





in the Courts;


(ee)
5/11-13/05
Annual Circuit Judges Conference;


(ff)
8/24/2005
Annual Judicial Conference;


(gg)
9/25/2005
Annual SC Solicitors Conference;


(hh)
1/27/2006
Annual Criminal Law Update;


(ii)
1/27/2006
Annual Civil Law Update;


(jj) 
4/26/2006
National Conference on Racial and Ethnic Fairness 





in the Courts;


(kk)
6/10-15/06
National Judicial College  Handling Capital Cases;


(ll)
5/10/2006
Annual Circuit Judges Conference;


(mm)
8/23/2006
Annual Judicial Conference.
11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?    

(a)
Business Law Instructor, Trident Technical College Paralegal Program, 


1993-1994 School Term;

(b)
“Rules, Rules, Rules” South Carolina Practice and Procedures Update, Presenter on the issue of Family Court Rules, SC Bar, March 20, 1998;

(c)
Speaker/Panel Participant Wiley A. Branton Symposium, National Bar Association, October 24, 1998;

(d)
“Current Issues in Attorney’s Fees”, Presenter, SC Bar Association, November 6, 1998;

(e)
Recent Developments in Family Law, “Six by Six” CLE Seminar, Presenter, Charleston County Bar Association, December 10, 1998

(f)
“Adjudication Hearings”, Presenter and Contributor to Family Court Judges Juvenile Workbook, SC Association of Family Court Judges, May 20, 1999;

(g)
“Tips from the Bench”, Adoption, Presenter, SC Bar Association, February 25, 2000;

(h)
“The Role of the Judge and Guardian ad Litem in Abuse and Neglect Proceedings” Judges Panel, South Carolina Guardian ad Litem Conference, April 14, 2000;

(i)
“Women, Leadership and the Law”, Brown Bag Lunch Panel Participant, SC Women Lawyers Association and College of Charleston Women’s Studies Program, September 22, 2000

(j)      Family Law Update and Tips from the Bench, Presenter, Charleston 
Lawyers Club, May 2, 2001;

(k)
“The Use of Psychological Evaluations in Juvenile Proceedings”, Panel, Children’s Law Center, May 18, 2001;

(l)   
Judges Panel, 3rd Annual Children’s Law Conference, May, 2001;

(m)  
December 13, 2002, Hot Tips III, “Appeals and Motions”;

(n)  
April 11, 2003, Women Lawyers in the New Millennium, “Ethics 
Issues from Various Judicial Perspectives”;

(o)
November 15-19-2004, National Judicial College, Advanced Evidence, 

Group Discussion Leader;


(p)
June 20, 2003, SCDTAA Trial Academy Judge

(q)
December 2004, 2004 Local Government Attorneys’ Institute, Administered Oath;

(r)
January 2005, 9th Annual Probate Court Seminar, Administered Oath;

(s)
September, 2005, SCBLA, Judicial Selection in South Carolina, Judicial Panel

(t)
September 26, 2005
SC Solicitors’ Association Conference, Criminal Law Update, “Recent Court Decisions”;

(u)
October 20, 2005, Charleston
School of Law Professionalism Series, 


“Civility and Ethics”;


(v)
November 4, 2005
SC Defense Trial Lawyers Ethics and Civility **In Trial unable to make the presentation;


(w)
February 15, 2006
Charleston School of Law Ethics & Professionalism presentation;


(x)
May 1, 2006, Law Day, Panel Presentation Judicial Selection in South Carolina Charleston School of Law;


(y)
6/10/2006
National Judicial College, Handling Capital Cases, Group Discussion Leader;


(z)
September 29, 2006, SCBLA, “Civil Practice.”

12.
List all published books and articles you have written and give citations and the dates of publication for each.

I have provided written seminar materials for the courses listed above and these materials have been published by the S.C. Bar as a part of their published seminar materials.  I have not published any books or articles.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

All South Carolina Courts- November 1989.

United States District Court- District of South Carolina- December 28, 1992.


United States Supreme Court – May 17, 2004.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
Law Clerk to the Honorable Richard E. Fields of the Ninth Judicial Circuit, Charleston, S.C., August 1989 through August 1990.  Primary Responsibilities: legal research, preparation of jury charges, preparation of Orders, scheduling of motions, all tasks required to prepare the Judge and myself for trials/hearings during the term and all other daily tasks as required by the Judge that ensured the smooth operation of Court.

(b)
McFarland and Associates, Attorney, October 1990 through March 1996.  Trial practice focusing on the following areas: Domestic Relations, Civil Litigation (all types), Probate Law, Real Estate Law and Criminal Law.

(c)
Resident Family Court Judge of the Ninth Judicial Circuit, elected to serve February 14, 1996 through June 2001.

(d)
Resident Circuit Court Judge of the Ninth Judicial Circuit, elected to serve May 31, 2001 to the present.

15.
What is your rating in Martindale-Hubbell?  I am listed in Martindale-Hubbell but have not been rated.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  
Yes.  Resident Family Court Judge of the Ninth Judicial Circuit, Seat Five, elected February 14, 1996. My service in this seat began April 1, 1996, and concluded in June 2001 when I was elected to the Circuit Court.  I was elected to this position by the General Assembly.  The Family Court is a statutory court of limited and specific jurisdiction. The jurisdiction of the Family Court is set forth in S.C. Code Annotated section 20-7-420, et seq. (i.e. divorce, custody, child support, name changes, juveniles, equitable distribution, adoptions, abuse and neglect, and as further set forth in the statute).

Currently a Resident Circuit Court Judge of the Ninth Judicial Circuit, Seat 1. My service in this seat began in June 2001. I was elected to this position by the General Assembly on May 30, 2001. The Circuit Court is South Carolina’s Court of general jurisdiction. It has a civil court, the Court of Common Pleas, and a criminal court, the Court of General Sessions. In addition to its general trial jurisdiction, the Circuit Court has limited appellate jurisdiction over appeals from the Probate Court, Magistrate’s Court, and Municipal Court, as well as appeals from certain agencies. 
23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Evening Post Publishing Company, et al. v. City of North Charleston, 357 S.C. 59, 591 S.E.2d 39 (Ct. App. 2003), 363 S.C. 452, 611 S.E.2d 496 (2005);


(b)
State v. Washington, 367 S.C. 76, 623 S.E.2d 836 (Ct. App. 2006);


(c)
Owner’s Insurance v. Clayton, et al., 364 S.C. 555, 614 S.E.2d 611 (2005);


(d)
Home Port Rentals, Inc. v. Moore, 369 S.C. 493, 632 S.E.2d 862 (2006);


(e)
State v. Stephen C. Stanko, 99-GS-22-918.

24.
Have you ever held public office other than judicial office?  None, the question is not applicable.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.

None, question is not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 

Yes, I ran for the seat that was to be vacated by the Hon. Robert R. Mallard in or about January 1995 through March of 1995.  I went through the screening process successfully and was found qualified to hold judicial office. I voluntarily withdrew from the process prior to the election.  I was subsequently elected to the Family Court of the Ninth Judicial Circuit, Seat 5 on February 14, 1996.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  None.  I was employed in various part and full time jobs during college and law school.

28.
Are you now an officer or director or involved in the management of any business enterprise?  


I am not an officer, director or involved in the management of any business enterprise.

29.
A complete, current financial net worth statement was provided to the Commission.

30. Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

I was sued personally due to an automobile collision.  This occurred approximately ten (10) to fifteen (15) years ago.  This was a minor fender bender.  The case was settled by my automobile insurance company and dismissed approximately two (2) weeks after I was served with notice of the lawsuit.  I have never been sued professionally.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


None. I anticipate that I will expend less than $100.00 in furtherance of my candidacy for re-election.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate? No.

46. List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
South Carolina Bar Association;

(b)
Charleston County Bar Association;

(c)
S.C. Circuit Court Judges Association;

(d)
S.C. Women Lawyers Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a) 
The Life Center Cathedral, Charleston, S.C. Trustee Ministry, 2001-present; Co-Founder and Director of Young Women’s Ministry “YWCE”, 1999-present;

(b)
Charleston Chapter of the Links, Inc., Co-Chair Services to Youth 2000-2001; Corresponding Secretary 2004-2006; Chair Bylaws Committee 2006-present;

(c)
Former member Junior League of Charleston, former Strategic Planning Committee, Community Project Development Committee, Advisory Planning Committee, and President’s Ad Hoc Committee on Diversity;

(d)
Delta Sigma Theta Sorority, Inc., 1982-present;

(e) The Post and Courier Feature Article August 6, 2001;

(f) The Post and Courier “High Profile” Article May 7, 2005;   

(g) “The Heritage List, 9 Dazzling Women of Spirit and Humility” Celebrate Your Heritage Magazine, Spring 2005;

(h) NAACP Lifetime Achievement Award 2003;

(i) Greater Charleston YWCA Lifetime Achievement Award 2004;

(j) Advisory Board Charleston School of Law 2002-present;

(k) Converse College Board of Trustees 2002-present, Committee on Trustees, Enrollment Committee and Student Affairs; previous Academic Affairs Committee;

(l) Converse College Board of Visitors 2001-2002;

(m) April 24, 2003 Founder’s Day Speaker Converse College;

(n) Governor’s Juvenile Justice Advisory Committee 2000 to the present;

(o) South Carolina Commission on Alternative Dispute Resolution 2002 to the present, User Education Sub-Committee;

(p) Co-Chair 9th Circuit Courthouse Security Commission 2006;

(q) Associate Acting Justice South Carolina Supreme Court for the terms December 1, 2005 and June 10, 2004;

(r) Associate Acting Judge South Carolina Court of Appeals for the term June 19-13, 2003 during this term I sat En Banc with the Court, authored two (2) opinions and participated on seven (7) other panels/opinions;

(s) Designated by Justice Toal to represent the Judicial Department at the National Conference on Racial and Ethnic Fairness in the Courts 2003-present; 

(t) Designated as Chief Judge for Administrative Purposes for the 9th Circuit as follows:  General Sessions July 1, 2002-January 5, 2003; Common Pleas January 6, 2003-January 3 2004; General Sessions January 4, 2004-July 3, 2004 and Common Pleas January 1, 2006-December 30, 2006;

(u) Assigned exclusive jurisdiction of the following cases by the Supreme Court: April 29, 2003 (03-GS-47-4) Statewide Grand Jury, State v. Bunker, et al.; December 2, 2003 (01-CP-18-0074A) Boyd v. Nationwide; June 28, 2004 (03-GS-38-2411-2413), State v. Levi Bing, Jr.; October 3, 2004 (2002-CP-15-471 and 494) Carter v. Steedley, et. al.; May 6, 2005 (05-GS-22-0918) State v. Stephen C. Stanko; October 3, 2005 (1996-GS-32-3341) State v. Jeffrey L. Jones; March 7, 2006 (04-CP-18-1951) Price v. Jones Ford, Inc.;

(v) September 6, 2005 Nominated for the inaugural class of the Lowcountry Diversity Leadership Academy developed by the American Institute for Managing Diversity and the Richard W. Riley Institute of Government, Politics and Public Leadership at Furman (had to decline due to the demands of the Court schedule);

(w) September 21, 2006 Nominated for the Lowcountry Diversity Leadership Academy;

(x) July 2006 Invited by the National Judicial College to be a group discussion leader for the General Jurisdiction Course (had to decline due to the demands of the Court schedule, however, I have been asked to participate when the schedule will allow my participation). 

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I served as law clerk to the Hon. Richard E. Fields of the Circuit Court of the Ninth Judicial Circuit.  During my time with him I had the unique opportunity to observe and participate in dozens of trials and hearings and observe a “master jurist.”  He taught me the importance of “people skills.”  I learned the role of judge is central to the lawyers and the litigants perception that the system afforded them a fair trial/hearing.  In addition, my legal research and writing skills were refined during this process.  These skills were further refined during my time on the bench.  I count myself fortunate to have found my vocation in life and attempt to walk worthy of that vocation.  It is a rare privilege to have been allowed to serve the citizens of South Carolina as a Family Court Judge and Circuit Court Judge for the past ten (10) years.

At the outset I want to state that I love being a Circuit Court Judge.  The last five (5) years have been enjoyable, rewarding and intellectually challenging.  I have learned much about the law and human nature.  I was taught that the position of a judge should be a continual growth process.  I believe that I have continuously grown in my judicial perspective.  I still have the same enjoyment for my work as the day I began five (5) years ago.  The Circuit Court has one of the largest caseloads within the judicial system with over four thousand (4000) filings per judge. I believe that I have been a productive member of the Court.  My re-election will create the opportunity for continued intellectual growth while allowing my continued contribution to the court system and the welfare of the community.

49.
References:

(a) Hon. Richard E. Fields

65 Spring Street 

Charleston, S.C. 29403 

(843) 577-4374

(b) Bishop Brian D. Moore, Pastor Life Center Cathedral

7190 Cross County Road 

Charleston, S.C. 29418 

(843) 552-4111

(c) Arnold S. Goodstein, Esquire

136 West Richardson Ave. 

Summerville, S.C. 29483 

(843) 871-1000

(d) I.S. Leevy Johnson, Esquire 
P.O. Box 1431 

Columbia, S.C. 29201 

(803) 252-9700

(e) Nancy Grathwohl Customer Relations Manager

First Union National Bank 

Charleston Main Financial Center

177 Meeting Street 

Charleston, S.C. 29401


(843) 727-1000

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Deadra L. Jefferson

Date: September 21, 2006

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Incumbent

Full Name:
Deadra L. Jefferson

Address: 
P.O. Box 375



Charleston, SC  29402

Work Telephone:  (843) 958-5147

1.
Why do you want to serve another term as a Circuit Court Judge?

I count myself fortunate to have found my vocation in life and to attempt to walk worthy of that vocation.  It is a rare privilege to have been allowed to serve the citizens of South Carolina as a Family Court and Circuit Court Judge for the past ten (10) years.  At the outset I want to state that I love being a Circuit Court Judge.  The last ten (10) years have been enjoyable, rewarding and intellectually challenging.  I have learned much about the law and human nature.  I was taught that the position of a judge should be a continual growth process.  I believe that I have continuously grown in my judicial perspective. I still have the same enjoyment for my work as the day I began ten (10) years ago. The average Circuit Court Judge hears in excess of hundreds of matters each month including civil and criminal jury trials, varied motions, appeals and administrative matters ranging from average to very complex. Circuit Court Judges in South Carolina experience the largest per capita case filings per judge in the country. I believe that I have been a productive member of the Court.

I served as judicial law clerk to the Hon. Richard E. Fields.  During my time with him I had the unique opportunity to observe and participate in dozens of trials and hearings and observe a master jurist.  He taught me the importance of “people skills.”  I learned that the role of the judge is central to the lawyers and the litigants’ perception that the system afforded them a fair trial/hearing.  In addition, my legal research and order writing skills were refined during this process.  These skills have been further refined during my time on the bench.  Continuing to serve on the Circuit Court affords me the opportunity to apply the talents I have acquired in the court system. It will also afford me the opportunity to continue to interact with the community at a different and closer level.  In addition, it will continue to be an opportunity for intellectual growth while contributing to the court system and the welfare of the community.

2.
Do you plan to serve your full term if re-elected?


I plan to serve my full term if re-elected.

3.
Do you have any plans to return to private practice one day?

I have no plans to return to private practice.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?

I have met the Constitutional requirements for this position regarding age, residence and years of practice.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Code of Judicial Conduct Canon 3(A)(4) provides that a judge should accord to every person who is legally interested in a proceeding, or his lawyer, full right to be heard according to law, and, except as authorized by law, neither initiate nor consider ex parte or other communications concerning a pending or impending proceeding.  A judge, however, may obtain the advice of a disinterested expert on the law applicable to a proceeding before him if he gives notice to the parties of the person consulted and the substance of the advice, and affords the parties reasonable opportunity to respond.  Pursuant to the Judicial Canons of Ethics, Rule 501, Canon C, SCRCP 65 and S.C. Code Annotated Section 20-7-880, a judge is allowed to engage in ex parte communications for emergencies where the conditions warrant such communications as long as the opposing party has the opportunity to be heard and neither party will gain a tactical advantage by such action.  Ex parte communication is permissible in the following situations: to seek emergency restraining orders, to apply for search warrants or wiretaps, to obtain default judgments when a party has notice but fails to appear, consultation with a disinterested expert on the law, consultation with other judges, consultation with court personnel and scheduling purposes.  Ex parte communication is prohibited by the canons with the exception of the circumstances outlined herein.  I have a strict policy regarding ex parte communication and have trained my staff regarding the canons.  In addition, my secretary and law clerk screen my calls and mail to eliminate the possibility of ex parte contact.  A letter is also sent in response to all ex parte communication received in the office that is mailed to the attorneys and the writer of the letter all of which is made part of the Court record.  Where the statute and canons provide ex parte contact is allowed.  I must emphasize that such contact is in rare circumstances where an emergency exists and there is a possibility of irreparable harm.  The statutes prescribe in these instances that the Order must state the date and time the relief is granted and provide for an immediate hearing.  The Order must also specify a date for expiration of the Order (within 10 days of issuance).  Circumstances requiring the issuance of an ex parte Order are very rare. Although the rules allow such contact for scheduling purposes I have a policy of speaking to all affected parties via conference call, when feasible, for this purpose.  In the past, I have clearly posted the rules regarding ex parte communication on my chambers door. However, we now have secure chambers that do not allow public access so I no longer find this practice necessary.  My reputation in this regard is well known and as a result I rarely, if ever, encounter this issue.  However, if confronted with such a situation, I immediately advise that ex parte communication is unethical and terminate the conversation or contact immediately.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

Code of Judicial Conduct Canon 1 and 2 govern this issue.  A judge should avoid impropriety and the appearance of impropriety in all his activities.  Canon 3(C)(1) provides that a judge should disqualify himself in a proceeding in which his impartiality might reasonably be questioned, including but not limited to instances where he served as a lawyer in the matter in controversy, or a lawyer with whom he previously practiced law served during such association as a lawyer concerning the matter.  Consistent with the canons I do not hear matters in which I have been previously involved.  In addition, I do not hear contested cases with attorneys with whom I have had previous legal associations.  A judge should recuse himself in a proceeding in which his impartiality might reasonably be questioned, including but not limited to, instances where he has a personal bias or prejudice against a party.  Murphy v. Murphy, 319 S.C. 324, 461 S.E.2d 39 (1995) and Mallett v. Mallett, 323 S.C. 141, 473 S.E.2d. 804 (Ct. App. 1996).  Such bias must stem from an extrajudicial source and result in decisions based on considerations other than information that the judge learned from his participation in the case.  The alleged bias must be personal as distinguished from judicial.  Recusal is not required based on the judge’s demonstrated tendency to rule or particular judicial leaning derived from his experience on the bench.  United States v. Grinnell Corp., 384 U.S. 563 (1966).  I am not aware of any particular rule that requires a judge to recuse himself in a case involving a lawyer-legislator unless the criteria set forth herein is established.  If the criteria for recusal are met a judge should certainly disqualify himself from the case.  As a matter of course I would recuse myself from a contested personal case involving a lawyer-legislator from my local delegation.  I also recuse myself from contested cases involving the attorney from my previous law practice.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


Code of Judicial Conduct Canon 3(C)(1)(a) provides that a judge should disqualify himself in a proceeding in which his impartiality might reasonably be questioned, including but not limited to the instances where: he has a personal bias or prejudice concerning a party, or personal knowledge of disputed evidentiary facts concerning the proceeding.  I would give great deference to the request, even though I believed that I could be impartial and that any decision I made would not be influenced by actual bias and would not result in actual prejudice to the litigants involved.  I would grant the motion for recusal based on the canons of judicial ethics.  A judge should at all times avoid the appearance of impropriety or bias.  The way this question is posed it is apparent that an appearance of bias is created and therefore recusal, in this instance, would appear to be the most prudent course of action. 

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


Code of Judicial conduct Canon 3(C)(1)(c) provides that a judge should disqualify himself in a proceeding which his impartiality might reasonably be questioned where he knows that he, individually or as a fiduciary, or his spouse or minor child residing in his household, has a financial interest in the subject matter in controversy, is a party or any interest that could be substantially affected by the outcome of the proceeding.  The canons provide that a judge should minimize circumstances causing recusal so that the docket can be handled in an efficient and orderly manner.  Canon 3(D) provides that a judge should disclose the basis of his disqualification.  The judge should then give the attorneys and or litigants the ability to voice their objections for the record.  If there are no objections the judge could then hear the case. The parties and lawyers independent of the judge’s participation can also agree in writing that the judge’s relationship is immaterial or that his financial interest is insubstantial.  Such an agreement must be incorporated in the proceeding.  In reality, I would not hear any such case, would publish the nature of the disqualification for the record and would recuse myself from any involvement in the matter.  The appearance of impropriety should always be avoided.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

Code of Judicial Conduct Canon 5(C)(4) subsections a-c provide that neither a judge nor a member of his family residing in his household shall accept a gift, bequest, favor, or loan from anyone except in the following circumstances: a public testimonial, complimentary books for official use, an invitation to a bar related function or activity related to the improvement of law, the legal system or the administration of justice.  A judge or a member of his family may accept ordinary social hospitality such as a gift, bequest, favor, or loan from a relative, a wedding or engagement gift, a loan from a lending institution in its regular course of business and on the same terms as the general public, a scholarship or fellowship on the same terms as other applicants.  A judge or his family residing in his household may accept any other gift, bequest, favor or loan only if the donor is not a party or other person whose interests have come or are likely to come before him, and, if its value exceeds $100, the judge reports it in the same manner as he reports compensation in Canon 6(C).  The canons make a distinction between gifts and ordinary social hospitality.  As a sitting judge I have established the practice of not accepting gifts from attorneys or anyone who may be trying to gain an unfair advantage.  In addition, I do not allow my staff (secretary, law clerk or court reporter) to accept gifts because of their close relationship to me and the appearance their acceptance of gifts could create.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


Code of Judicial Conduct Canon 3(D)(1) and (2) provide that a judge should take or initiate appropriate action or disciplinary measures against a judge or lawyer when the judge receives information that indicates a substantial likelihood or has knowledge that raises a substantial question regarding a violation.  This rule contemplates a judge taking appropriate disciplinary measures when becoming aware of the unprofessional conduct of a lawyer or judge which may include reporting a lawyer or judge’s misconduct to an appropriate disciplinary body.  The rules mandate that the judge take appropriate action and or report the offending conduct to disciplinary counsel.  Consistent with the canons I would take appropriate disciplinary measures and/or appropriate action and report the matter to disciplinary counsel.

11.
Are you affiliated with any political parties, boards or commissions that, if you were re-elected, would need to be re‑evaluated?


Code of Judicial Conduct Canon 7 provides that a judge should refrain from political activity inappropriate to his judicial office.  I am not affiliated with any political boards or commissions, which, if elected, I would need to re-evaluate.


At the time of my election in February of 1996, I resigned from all boards or activities that could be considered questionable.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?


I have been a sitting judge since 1996 and have curtailed all of my activities to comply with the rules of judicial ethics and I do not have any business activities in which I have remained active since my election.

13.
How do you handle the drafting of orders?

Code of Judicial Conduct Canon (3)(B) subsections 1 and 2 provide that a judge should diligently discharge his administrative responsibilities, maintain professional competence in judicial administration, and facilitate the performance of the administrative responsibilities of other judges and court officials.  The Canon further provides that a judge should require his staff and court officials subject to his direction and control to observe the standards of fidelity and diligence that apply to him.  More specifically, in uncontested matters involving agreements I require that the proposed Orders be submitted to my office and opposing counsel within twenty (20) days so that a Final Order can be signed and filed within thirty (30) days.  If the Order is not received by the deadline a fax memo is sent to both attorneys as a reminder with the directive to submit the Order.  This type of time line gives ample time for changes, modifications and filing within thirty (30) days.  The preparation of orders in contested matters is handled in one of the following manners: (1) I transmit written instructions to announce my rulings and give specific instructions for the preparation of the Order. These instructions are generally specific and provide the basis for the Order. (2) I rule from the bench and provide specific instructions with directions that the proposed Order is to be submitted in twenty (20) days. (3) I require both attorneys to submit proposed Orders within ten (10) to twenty (20) days depending on the complexity of the issues.  In addition to submitting hard copies I require submission of the proposed Order by email or computer disk.  This approach allows me to make modifications to the Order consistent with my findings and research and prevent any delay in the completion and filing of the Order. (4) I rule from the bench as well as prepare the order. If my office has contacted an attorney repeatedly and an Order has not been forthcoming I will have a conference call with the attorneys and determine if there is some problem.  The Order is usually drafted and submitted. If this approach does not work and the Order is not prepared in a timely manner I will draft the Order.  If the matter involves a pro se litigant that has not submitted an Order in a timely manner I will draft the Order.  In addition, as a policy all orders submitted in my administrative capacity are signed on the day submitted. I generally approach these matters on a case-by-case basis.  I have found that a combination of the above approaches works very well.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

My staff prepares my docket and case notes for each term of Court.  My staff and I have devised a method whereby after cases are heard my staff ensures that matters are logged and deadlines are checked at the twenty (20) day mark to ensure that Orders are signed and filed within a timely manner.  In addition, deadlines are monitored on a daily basis.  I am advised of the progress of Orders and other matters daily and weekly.  On a weekly basis my secretary, law clerk and I review deadlines for Orders and other matters that require my attention.  Generally, my staff will utilize a phone call to both attorneys (by conference call) as a reminder at the fifteen (15) day mark and if the Order is not in by the twenty (20) day mark a fax memo is sent to both attorneys as a reminder.  We also have a filing system that is designed around applicable deadlines.  I handle each matter on a case-by-case basis because sometimes circumstances are such that extensions are necessary (i.e. receipt of a transcript, emergencies, death, sickness, and birth of children).

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

Code of Judicial Conduct Canon 4(A-C) and Canon 5(G) provide that a judge may engage in activities to improve the law, the legal system and the administration of justice.  A judge may speak, write, lecture, teach and participate in other activities concerning the law, the legal system, and the administration of justice.  A judge may appear at a public hearing before an executive or legislative body or official on matters concerning the law, the legal system, and the administration of justice and he may consult with such bodies concerning the administration of justice.  A judge may serve as a member, officer, or director of an organization or governmental agency devoted to the improvement of the law, the legal system or the administration of justice.  The commentary provides that a judicial officer is in a unique position to contribute to the improvement of the law, the legal system and the administration of justice and should do so to the extent that his schedule permits.  A judge may do so independently, through a bar convention, a judicial conference, or other organizations dedicated to the improvement of the law.  A judge should not become involved in activities that are concerned with issues of fact or policy on matters other than the improvement of the law, the legal system or the administration of justice.  A judge may represent his country, state or locality on ceremonial occasions in connection with historical, educational, and cultural activities.  My philosophy is that a judge should not be concerned with issues of fact and policy.  A judge should take no role in judicial activism.  A judge should, however, actively participate and contribute his particular knowledge and skill to the improvement of the law, the legal system and the administration of justice (to the extent that his schedule permits). 

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

To the extent the Court schedule allows I participate as a speaker at CLE and JCLE programs. In addition, I am a member of the South Carolina Commission on Alternative Dispute Resolution that is charged with the responsibility of developing a uniform system of rules and procedures for ADR to be used statewide by the Court system. As a member I serve on the User Education subcommittee. I also serve on the Advisory Board of the Charleston School of Law, which provides a wealth of opportunities to improve the legal system and the administration of justice. I have participated in civic programs such as the S.C. Bar High School Mock Trial Program and SCDAA Trail Academy as a judge.  I have participated in Law Week, which is a wonderful opportunity to educate attorneys and the public about the legal system. I am involved as a member of the Governor’s Juvenile Justice Advisory Committee. This committee works much like the Governor’s Youth Councils. As a member I contribute to working on the development of community alternatives for juveniles within the system and community based juvenile crime prevention programs.  As a member of the Charleston S.C. Chapter of the Links I participate in mentor and other programs targeted to youth through our Services to Youth, National Trends and Arts Facets.  I also participate as a mentor for local elementary, middle and high schools. In addition, I routinely speak at my college alma mater and local schools.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


I do not feel that the pressure of serving as a judge has strained my personal relationships.  My family, friends and relatives understand the nature of my character and my need to preserve the integrity of the office I hold and the legal process I have sworn to uphold.  As a result, this is not an issue that I have had to address.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:


Repeat offenders: In most instances the criminal statutes provide enhanced penalties for repeat offenders.  A repeat offender has by his actions indicated that he has little desire for rehabilitation or reconditioning of his behavior.  It is my philosophy that the consequences for a repeat offender should be given as mandated by the applicable statute.  In addition, criminal history of a defendant is always a relevant consideration


in determining a sentence.

b.
Juveniles (that have been waived to the circuit court):


The act of the Court in waiving a juvenile up to the Circuit Court indicates that the Family Court has already determined pursuant to the applicable criteria that the juvenile should be treated as an adult.  A juvenile that has been waived up to the Circuit Court has met the criteria by statute to be treated as an adult.  I would apply the appropriate statutory penalty.  I would, however, give consideration to the possibility of rehabilitation, the juvenile’s ability to re-enter society as a productive adult and the circumstances which brought about his criminal activity.  I would also consider the safety of the community.  The juvenile’s age would also be taken into consideration in reaching an appropriate sentence.

c.
White collar criminals:


White-collar criminals are not entitled to any particular attention.  A white-collar crime is not any less criminal than a violent offense.  While the activity committed may not have been violent or caused the loss of life in many instances it has caused harm to innocent citizens.  I would consider the nature of the offense, the kind of harm caused as a result in the community, and the range of citizens that have been affected by his criminal act.  The above criteria would all be relevant in fashioning the appropriate sentence.  I would also consider the appropriate statutory guidelines in determining a sentence.

d.
Defendants with a socially and/or economically disadvantaged background:


I would not treat these defendants any differently but the fact that they are socially or economically disadvantaged are factors to consider.  These factors would give some indication regarding the type of crime committed and the ability for rehabilitation of the defendant.  I believe these factors should be given some, but not an over ridding, consideration in determining sentence.

e.
Elderly defendants or those with some infirmity:


Elderly and infirm defendants present distinct problems for the system.  In many instances a judge may not want to create an overwhelming financial burden for the taxpayer by incarceration when other means may be available that would provide more viable alternatives.  These factors should be given the appropriate consideration.  While considering these circumstances may provide some mitigation it does not eliminate the judge’s responsibility to apply the appropriate criminal sanction commensurate with the crime.  The safety of the public should not be sacrificed because of the age or infirmity of a criminal defendant.


In the entire category of offenders listed above I would approach each on a case by case basis, apply the applicable statutes and attempt to review the matter objectively to fashion a sentence that serves the best interests of the community and justice.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


None.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


Code of Judicial Conduct Canon 3(E)(1)(c) provides that a judge should recuse himself if he, a spouse, or household member has an economic interest or has more than a “de minimis” interest that could be substantially affected by the proceeding.  While the canons allow a judge to hear a case where his financial involvement would be defined as “de minimis,” in most instances, I would recuse myself.  Even a de minimis financial interest could cause the appearance of impropriety in many circumstances. However, I would hear the case if there were no objections after full disclosure is made.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


Code of Judicial Conduct Canon 2(c) provides that a judge should not hold membership in any organization that practices invidious discrimination on the basis of race, sex, religion or natural origin.  Membership in such an organization gives rise to perceptions that the judge’s impartiality is impaired. Consistent with the requirements of the canons I do not belong to any organizations that discriminate based on race, religion, or gender.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?

I have attended all mandatory continuing legal education courses.

23.
What do you feel is the appropriate demeanor for a judge?


Code of Judicial Conduct Canon 3(A)(3) provides that a judge should be patient, dignified, and courteous to litigants, jurors, witnesses, lawyers, and others with whom he deals in his official capacity, and should require similar conduct of lawyers, and of his staff, court officials, and others subject to his direction and control.  I feel that the appropriate demeanor for a judge is to be patient, courteous, dignified and deliberate while conducting the Court in an efficient and businesslike manner.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


Code of Judicial Conduct Canon 1 provides that a judge should uphold the integrity and independence of the judiciary by observing high standards of conduct so that the integrity and independence of the judiciary may be preserved.  Further, Code of Judicial Conduct Canon 2(A) provides that a judge should respect and comply with the law and should conduct himself at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.  The rules expressed in my previous answer apply seven days a week, twenty-four hours a day.  A judge’s conduct on the bench and in public are a reflection on himself and the entire judiciary.  A judge should conduct himself in a manner that promotes public confidence in the integrity and impartiality of the judiciary.  A judge’s duty to conduct himself professionally does not end at the courthouse door.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


Code of Judicial Conduct Canon 1, Canon 2(A), and Canon 3(A)(3) require a judge to be patient, dignified and courteous to litigants, jurors, witnesses, lawyers and others with whom he deals in his official capacity.  Even though judges are often confronted with patience trying situations it is not appropriate to deal in anger with a member of the public, litigants, a criminal defendant or an attorney.  It is appropriate for the judge to be stern in maintaining the appropriate decorum of the courtroom and the dignity of the process.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

I estimate that I will spend less than $100.00 on stationary, postage and copying costs prior to the election.  The remainder of the question is not applicable.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


I have not used judicial letterhead or the services of my staff for my campaign.

28.
Have you sought or received the pledge of any legislator prior to this 
date?

I have not sought or received the pledge of any legislator prior to this date.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


I have not sought or been offered a conditional pledge of support by any legislator pending the outcome of screening.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

I have not asked any third parties to contact members of the General Assembly   on my behalf.  I am not aware of any friends or colleagues contacting members of the General Assembly on my behalf.

31.
Have you contacted any members of the Judicial Merit Selection 
Commission?


I have not contacted any members of the Judicial Merit Selection 
Commission.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Deadra L. Jefferson

Sworn to before me this 21st day of September, 2006.

Notary Public for South Carolina

My commission expires: May 12, 2013

AMENDED PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Circuit Court Judge for the Tenth Judicial Circuit, Seat 1.


NAME:


Mr. Julius C. Nicholson, Jr.


BUSINESS ADDRESS:  
Anderson County Courthouse

                                         
100 S. Main St., Anderson, SC  29625


TELEPHONE NUMBER:
(office):  864-260-4059

2.
Date of Birth:  1942


Place of Birth:  Birmingham, Ala.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on July 11, 1992 to Janet Elaine Shirley Nicholson. Divorced on June 17, 1992- One Years Separation JC Nicholson moving party. Five children.

AMENDED6.
Have you served in the military?  

Yes, 8-65 to 8-70 active duty and Air National Guard for seventeen years.  Retired Lt. Colonel 1971 to 1988. 

AMENDED-July of 1965 to August of 1970.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Citadel 1960 to 1964 AB Political Science.


USC Law School August of 1970 to June 1973, JD Law.

AMENDED8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina  October of 1973.


AMENDED-I would like to amend the date to November 3, 1973.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Citadel – annual stall 1963-1964, sailing club 1962-1964, football 1960-1961; baseball 1960-1961.


USC Law School- flew in the Air National Guard and worked two jobs to put myself through school.

AMENDED10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a) 
SC Trial Lawyers Seminar ’03,’04, and ’05.


(b) 
SC Defense Lawyers Seminar ’02 and ’03.


(c) 
SC Judicial Conference and Circuit Court Association Meeting May and June of each year.


AMENDED:


I attended the following:


17th Annual Criminal Law Update on January 25, 2002;


2002 Annual Convention on August 1, 2002;


Judicial Conference on August 22, 2002;


Circuit Judges’ on May 8, 2002;


SC Circuit Judges’ on May 7, 2003;


18th Criminal Law Update on January 24, 2003;


Annual Convention on August 7, 2003;


19th Criminal Law Update on January 23, 2004;


2nd Annual Civil Law Update on January 23, 2004;


SC Circuit Judges on May 5, 2004;


Judicial Conference on August 19, 2004;


Judicial Oath of Office on August 19, 2004;


Seminar for Chief Judges on December 10, 2004;


SC Circuit Judges on May 5, 2005;

Judicial Conference on August 24, 2005;

Alternate Dispute Resolution on January 27, 2006;

21 Annual Criminal Law Update on January 27, 2006;

Annual Judicial Conference on August 23, 2006.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  Yes, ADR at SC Bar Convention.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Court-November ’73.


District and Federal Court-April ’74.


Court of Appeals-September ’74.


US Supreme Court-February ’90.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

During the thirty-three years as a practicing attorney and judge, I practiced in all areas of law.  Fogle & Watson- 1973, Fogle & Nicholson-1975; J. C. Nicholson-1975-1978; Nicholson & Williams – 1978-1981; Assistant Solicitor in Greenville – 1982, Epps & Krause – 1982-1985; Krause & Nicholson 1985-1994; Epps, Nicholson & Stathakis- 1995-3-1-99; Circuit Judge 3-1-99 to present.

AMENDED15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.


AMENDED-I do not recall my Martindale and Hubble rating.
Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  Yes, elected and served as Circuit Court Judge from 3/1/99 to present.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions. (See Exhibit A).
AMENDED24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  


County Court in Orangeburg County 1976-1982.


AMENDED-I was elected to County Council from 1976 until 1982.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 


Judicial candidate for at large seat #13 in February ‘96

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service. No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


None, recuse myself.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy? No.

34.
Have you ever been sued, either personally or professionally?  


Orangeburg County Council was sued in 70’s and case was dismissed.

AMENDED36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.


AMENDED-No, I am not now nor have I ever been employed as a lobbyist.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal? 
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42. Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf? Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?    No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate? No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)  Anderson County Bar Association;


(b)  SC Bar- House of Delegates  ’95 – ‘2000;


(c)  ADR Commission appointment by Chief Justice ’03 to present.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere. None.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek. None.

AMENDED 49.
References:

(a)  
Bill West



PO Box 1989



Easley, SC 29641


(b)  
Scott Webber, Banker



PO Box 1907



Anderson, SC 29622


(c)  
Charles Holliday



803-806-2210


(d)  
Reid Garrison



PO Box 380



Anderson, SC 29622



864-225-3171


(e)
Phil Little


(f)    
Gary Wickiser



3618 East River Street



Anderson, SC 29621



864-224-0246


AMENDED: Please delete Phil Little from my reference list.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ J.C. Nicholson, Jr.

Date: 9/1/06

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Incumbent

Full Name:
Julius Carnes Nicholson, Jr.

Address:
128 Parkside Drive



Anderson, South Carolina 29621

Work Telephone:  (864) 260-4059

1.
Why do you want to serve another term as a Circuit Court Judge?

I enjoy my work and look forward to serving an additional term.  The job is difficult at times but rewarding.

2.
Do you plan to serve your full term if re-elected?


Yes

3.
Do you have any plans to return to private practice one day?


No

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?


Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I think that what can be said in private can be said in the courtroom with all  parties present and I do not allow ex parte communications.  The only circumstances would be scheduling hearings, trials or other matters that need to be heard such as Temporary Restraining Order.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I have been on the bench for seven and one-half years and for the first fifteen months I did not hear cases with my ex-partners but since that time, they have appeared before me.  I have had very few lawyer/legislators appear before me but would recuse myself if appropriate.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would set a hearing and listen and make a decision.  The granting of the motion would depend on the facts but have in the past always recused myself if there was an appearance of impropriety.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


Recusal

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I accept social hospitality and exchange gifts at Christmas with friends.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would discuss this matter with the individual and if appropriate after the discussion, make a report to the appropriate authority.

11.
Are you affiliated with any political parties, boards or commissions that, if you were re-elected, would need to be re‑evaluated?


No

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?


No

13.
How do you handle the drafting of orders?

I make a request for a proposed order from either one or, occasionally, both attorneys and then make corrections and additions as necessary.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?


My Law Clerk keeps a tickler system on all time sensitive matters.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I must follow the law as it is interpreted and some matters will affect public policy.  Judges should not make a decision based on their personal views.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I will continue with the ADR Commission as a member.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


No

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:  If violate crimes are in the individuals past then he will probably receive time but everyone is an individual and you need to treat them based on their situation.

b.
Juveniles (that have been waived to the circuit court):  I believe that a small amount of jail time or YOA is appropriate unless the crime is serious.  It depends upon the circumstances.

c.
White collar criminals:  Split sentence with jail, probation and 
estitution.

d.
Defendants with a socially and/or economically disadvantaged background:  There are very few alternatives in this state except for probation and/or jail.  It depends upon the crime, criminal history and attitude.  If appropriate, I try to give vocational rehab, GED, counseling or anything else appropriate but don’t adjust sentence merely because Defendant is socially or economically disabled.

e.
Elderly defendants or those with some infirmity:  Generally they are not a danger to society nor would jail be a strong deterrent so I must sentence according to the crime.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes

23.
What do you feel is the appropriate demeanor for a judge?

A Judge must exercise patience, courtesy to all and give everyone a chance to be  heard before rendering a decision.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

Do unto others as you would have them do unto you.  Twenty-four-seven.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

No, but the appearance of anger occasionally can calm a situation but if truly angry, then you need take a break and calm down.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


None

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No

28.
Have you sought or received the pledge of any legislator prior to this date?


No

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No

31.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Julius Carnes Nicholson, Jr.

Sworn to before me this 1st day of September, 2006.

Notary Public for South Carolina

My commission expires: January 7, 2009

AMENDED PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Family Court, First Judicial Circuit, Seat 1


NAME:


Ms. Anne Gue Jones


BUSINESS ADDRESS: 
PO Box 2446 






190 Gibson Street 






Orangeburg, SC 29116


TELEPHONE NUMBER:
(office):  (803) 533-6241

2.
Date of Birth:  1965


Place of Birth:  Orangeburg, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on October 20, 1990 to Carl Arthur Jones.


Never divorced. Three children.

6.
Have you served in the military?  I have never served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Furman University, September 1983 to May 1987 – B.A. in History.


USC School of Law, August 1987 to May 1990 – J.D.


I took classes at Orangeburg-Calhoun Technical College and SC State College during the summers while I was in college to apply toward my college credits, but I was never enrolled as a full-time student at these schools.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to practice law in SC in November 1990.  I have only taken the bar exam in SC and only took it once in July 1990.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Furman University:


Pi Gamma Mu National Honor Society for Social Sciences: 1984 or 1985 to 1987 – Treasurer for one year


Delphian Society Women’s Social Club: January 1985 to May 1987


Collegiate Educational Service Corps:  September 1983 to May 1987


University Chorus:  September 1983 to May 1985


Foreign Study – Communist Block Countries:  Winter Semester 1987


USC School of Law:



Order of the Wig and Robe: May 1990



Real Property, Probate and Trust Journal: August 1989 to May 1990



*Associate Editor



Student Legal Writing Instructor:  August 1989 to May 1990



Young Trial Lawyers Association:  August 1988 to May 1990



Student Bar Association:  August 1987 to May 1990

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
2001:  


4/27/01 – SC Bar -Cool Tips from the Hottest Domestic Lawyers; 5/3/01 – SC Court Administration – Family Court Judges Conference; 7/2/01 – SC Court 
Administration – Orientation School for New Judges; 8/23/01 – SC Court Administration – Judicial Conference; 10/5/01 – SC Judicial Dept. – Lexis/Nexis training; 
12/7/01 – SC Bar – SC Family Court Bench/Bar Seminar;


(b)
2002: 


Jan. 2002- SC Bar – Family Law Section Meeting; Aug. 2002 – SC Trial Lawyers Association– Family Law Seminar; Aug. 2002- SC Court Administration – Judicial Conference; Dec. 2002 – SC Bar – SC Family Court Bench/Bar Seminar;


(c)
2003:  


1/24/03 – SC Bar – Family Law – Part II; 4/30/03 – Family Court Judges Assn – Family Court Judges Conference; 8/7/03 – SC Trial Lawyers Association – Family Law Seminar; 8/21/03 – SC Judicial Dept. – Judicial Conference; Dec. 2003 –SC Bar – SC Family Court Bench/Bar Seminar;


(d)
2004:  


1/23/04 – SC Bar – Family Law Section Meeting; 4/28/04 – Family Court Judges Assn – Family Court Judges Conference; 8/5/04 – SC Trial Lawyers Association – Family Law Seminar; 8/19/04 – SC Judicial Dept. – Judicial Conference; Dec. 2004 – SC Bar – SC Family Court Bench/Bar Seminar;


(e)
2005:  


Jan. 2005 – SC Bar – Family Law Section Meeting; April 2005 – Family Court Judges Assn – Family Court Judges Conference; Aug. 2005 – SC Trial Lawyers Association – Family Law Seminar; Aug. 2005 – SC Judicial Dept. – Judicial Conference; Dec. 2005 – SC Bar – SC Family Court Bench/Bar Seminar;


(f)
2006:  


1/27/06 – SC Bar – Family Law Section Meeting; 4/27/06 – Family Court Judges Assn – Family Court Judges Conference; 8/24/06 – SC Judicial Dept. – Judicial Conference.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?   No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  I have not written any books or articles.  Not applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


State Courts of SC - November 1990. 


US District Court - District of SC - June 2000.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Staff Attorney.  South Carolina Supreme Court, Columbia, SC, August 1990 to June 1991.  Responsibilities included researching and preparing memorandum opinions for the Court in the areas of criminal law, domestic law, civil law and appellate practice.


Partner.  Bryant, Fanning & Shuler, Orangeburg, South Carolina, July 1991 to June 2001. 


Primary responsibilities included handling all domestic and family court cases 

for the firm including divorce, separate maintenance actions, custody and visitation, child support cases, adoptions, DSS appointed cases and all other types of cases heard in family court.  I also served as a Guardian ad Litem in numerous private custody cases.  Other responsibilities included handling personal injury cases, some insurance defense, conducting title searches and real estate closings, preparing wills, probating estates and writing appellate briefs.  During the course of my partnership with Bryant, Fanning & Shuler, my practice evolved such that in the last five years I was there ninety (90%) of my work was in the area of domestic and family law.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  Family Court, First Judicial Circuit, Seat 1, July 2001 to present.  

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Stillinger v. Stillinger, 00-DR-38-406 - affirmed in unpublished opinion from Court of Appeals, 2005-UP-516;


(b)
Hurley v. Main, 03-DR-18-637 - affirmed in unpublished opinion from Court of Appeals, 2006-UP-056;


(c)
Taylor v. Taylor, 04-DR-09-046 Final Custody Order; 


(d)
Taylor v. Taylor, 04-DR-09-046 Divorce Decree;


(e)
Jeffcoat v. Jeffcoat, 04-DR-38-540 Divorce Decree.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  No other employment.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Not since graduation from law school.  During college, I worked as a bank teller and a runner for a law firm when I was out of school for the summers.  During law school, I worked as a clerk for a law firm during the summers and my second year in law school.  During my third year in law school, I worked as a student legal writing instructor.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  The only potential conflicts of interest I have had or would have result from former clients of my private domestic practice appearing in cases in front of me.  I have and would resolve such conflicts by disqualifying myself from hearing any cases involving my former clients.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  If so, give details.  Prior to my election in 2001, two South Carolina tax liens were filed against my husband and me in Orangeburg County.  They were as follows:


1.
SC Tax Lien 156-165 filed 6/20/99 for $3,223.85 and satisfied 10/25/99


2.
SC Tax Lien 146-107 filed 5/27/98 for $1,175.70 and satisfied 8/12/98


As indicated, both of these liens have been satisfied.  We were not aware of the taxes being owed before the liens were filed because the South Carolina Tax Commission mailed all notices to our old address after the forwarding address order had expired; we received none of the notices.  These tax liens do not appear on my credit report.  A letter from our tax preparer is attached for further explanation of these two liens.  


I have never defaulted on a student loan, and I have never filed for bankruptcy.

34.
Have you ever been sued, either personally or professionally?  If so, give details. No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Orangeburg County Bar Association;


(b)
S.C. Bar Association;


(c)
Served on the Commission on Alternative Dispute Resolution by Order of Chief Justice Toal for two years beginning September 2002.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

          (a)
Junior Service League of Orangeburg – Sustainer Member.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  In the last year, I have been a part of the first juvenile drug court program ever started in Orangeburg County, serving as the Judge for the program.  The program is a collaboration of the solicitor’s office, the department of juvenile justice, the McCord Adolescent Treatment Center and my office.  It has been gratifying for me to see juveniles motivated to succeed in this program and to witness their responses when they are rewarded for their success.

49.
References:


(a)
Edgar W. Dickson, Esquire



1225 Carolina Avenue 



Orangeburg, SC 29115



(803) 531-0092


(b)
Tom Bonnette 



South Carolina Bank and Trust



1255 St. Matthews Road 



Orangeburg, SC 29115 



(803) 531-0520


(c)
Toni Pipkins 



Minister to Children and Families 



First Baptist Church 



1240 Russell Street 



Orangeburg, SC 29115 



(803) 536-1545


(d)
Dwight Summers, Jr. 



Brodie, Summers & Wilkes 



1120 Doyle Street 



Orangeburg, SC 29115 



(803) 536-6866


(e)
Xennie Weeks 



Orangeburg School District Five Principal 



905 Green Street 



Orangeburg, SC 29115 



(803) 531-2410

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ Anne Gue Jones

Date: 9/27/06

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
Anne Gue Jones

Address:
365 Berry Street



Orangeburg, SC 29115

Work Telephone:
(803) 533-6241

1.
Why do you want to serve another term as a Family Court Judge? 

I have found serving on the Family Court bench to be a rewarding experience.  I feel it is an opportunity for me to give back to the community in which I was born and raised.

2.
Do you plan to serve your full term if reelected?  


Yes, I plan to serve the full term if I am reelected.

3.
Do you have any plans to return to private practice one day? 

At this point in my professional career, I have no plans to return to private practice.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


I have established procedures with my secretary to avoid  and discourage all forms of ex parte communications.  I do not initiate, permit or consider ex parte communications except where circumstances allow them for scheduling, administrative purposes or emergencies that do not deal with substantive matters or issues on the merits.  I consider ex parte communications when authorized by law such as the issuance of a temporary restraining order under limited circumstances and the issuance of temporary orders related to child custody when conditions warrant.  I  only consider ex parte communications when I determine that no party will gain an advantage as a result of the communication.  Additionally, when I consider an ex parte communication under circumstances authorized by law, I make provisions for the other parties to be notified and have an opportunity to be heard within 24 to 48 hours.  

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I have had lawyer-legislators appear before me less than fifteen times since I have been on the bench.  In those cases, opposing counsel has never made a motion for my disqualification.  Therefore, I have never disqualified myself from a case in which a lawyer-legislator appeared in front of me representing a client.  I do not routinely disqualify myself from cases in which lawyer-legislators appear.  If a lawyer-legislator appeared before me and the opposing party made a motion for my disqualification based solely on the fact that opposing counsel serves in the legislature, I would carefully consider the motion.  However, if I have a conflict due to my election by the  legislature, every other family court judge in the state would have the same conflict.  If I had some especially close relationship to this particular lawyer-legislature such as he or she really worked to help me get elected, I would disqualify myself.  I would not disqualify myself based solely on the fact that the lawyer is in the legislature without some more personal connection.

In the first four years that I was on the bench, I routinely disqualified myself from cases in which my former law partners were involved.  Since I have been out of that practice for five plus years now, I do not, as a matter of course, disqualify myself from hearing cases in which my former partners are appearing.  If an opposing party made a motion for me to 
disqualify myself due to the involvement of one of my former partners, I  would disqualify myself, erring on the side of caution.   I strongly believe all litigants in Family Court should feel confidant that their case is heard by a fair and impartial judge.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I feel it necessary to disclose some information that I consider relevant to the question of disqualification, I would give great deference to a party that requests my disqualification.  I would grant such a motion. My general practice is to disclose any such conflict on the record before the hearing proceeds and ask the parties if, after consultation with counsel out of my presence, they wish to waive that conflict and move forward with the hearing.  If they do not wish to waive the potential conflict I have, I disqualify myself from the case and use reasonable efforts to transfer the matter to another judge as soon as possible. 

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  


I would immediately disclose  on the record the information regarding the financial or social involvement of my spouse or close relative.  Depending on the nature of the financial or social involvement, I might immediately disqualify myself from presiding over any hearings in the matter.   Or I would ask the parties to consider if, after consultation with counsel out of my presence, they wish to waive the potential conflict and move forward with the hearing.  If they wish to waive the potential conflict, I would place the agreement that I not be disqualified on the record and question the parties regarding the agreement.  If they do not wish to waive the potential conflict I have, I would disqualify myself from the case and make reasonable efforts to transfer the matter to another judge as soon as possible.  However, if a party raised the issue of impropriety based upon my disclosure or moved for my disqualification, I would remove myself from the case.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality? 


Members of my household and I do not and have not accepted gifts, bequests, favors or loans from anyone except for ordinary social hospitality and gifts from relatives and friends for special occasions in which the gift is commensurate with the occasion and the relationship.  I may have received baby gifts and/or flowers after the birth of my third child from several local attorneys who are personal friends.  As reported in my Statement of Economic Interests, I have annually accepted lodging from the SC Bar and the SC Trial Lawyers Association; this lodging was offered to all members of the judiciary. 

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  


If I become aware of misconduct of a lawyer that violates the Rules of Professional Conduct, I report the lawyer to the Office of Disciplinary Counsel.  If I become aware of lawyer misconduct that does not raise a question regarding the lawyer’s fitness to practice, I counsel with the lawyer privately about the misconduct.  If I have personal knowledge that a fellow judge has committed a violation of the Judicial Canons that raises a question as to that judge’s fitness for office, I would report the fellow judge to the Commission on Judicial Conduct.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you have remained involved with since your election to the bench? No.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders? 


I generally require one of the lawyers in a case to draft the proposed order.  I believe the comments to the Judicial Canons allow me to ask lawyers to prepare court orders so that I may promptly dispose of the Court’s business.  I have, in some more involved cases that required very detailed findings on multiple factors, drafted my own orders.  In cases where the litigants are pro se, I either ask them to draft the order, or I draft it myself, depending on the situation.  I draw my own orders in routine family court matters such as child support rules to show cause through SCDSS or the clerk’s office, orders of protection and bench warrant orders.  In contested matters that I take under advisement, I usually send order preparation instructions to the lawyers with very specific findings and conclusions to be included in the proposed Order.  When I ask an attorney to prepare an Order, I require that he/she to send it to opposing counsel or the pro se litigant for review before it is sent to me.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?  

I have a duty to promptly dispose of the business of the court and to insist that court officials and lawyers cooperate with me in that end.  In that  regard, I devote specific time each week to review and sign orders and to review administrative issues in my home county.  When I took the bench five years ago, my secretary and I developed specific methods for me to receive, review and sign Orders and for me to comply with other administrative adlines.  When I take matters under advisement, I make every effort to issue a ruling on that mater before the end of the week in which I took it under advisement.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?  My duty to supervise GALs or other testifying professionals during the pendency of a case is limited to monitoring only to reduce dilatory practices, avoidable delays and unnecessary costs However, because of the volume of cases involving GALs and our required travel to other counties, it is difficult to monitor every case, and it would likely require a party to an action to file a motion to bring such an issue to my attention.  If a party to an action files a Motion regarding the actions of the GAL or other testifying professional during the pendency of a case, then I would get involved.  I believe my greatest duty comes at a merits hearing when I must insure that a GAL has sufficiently and properly investigated a case and not charged excessive fees.  

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I believe “judicial activism” should come from the Family Court Judges’ Conference as a whole.  I believe the Conference should work in collaboration with the Chief Justice in setting and promoting public policy.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I am currently involved in juvenile drug court in Orangeburg County.  This is a new program started in Orangeburg County in the last year as a collaboration between the solicitor’s office, the public defender’s office, the department of juvenile justice, the McCord adolescent treatment facility and myself.  I will continue to volunteer my time to this program which helps to improve the administration of justice to juveniles.  I also plan to meet periodically with the other family court judges and the county DSS attorneys in our circuit to review, revise and improve the movement of DSS abuse and neglect cases through the family court.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  Yes, it can strain personal relationship.  However, it is impossible to completely separate my family and myself from involvement in the community.  My personal involvement in extra-judicial activities is limited to my church and my volunteer activities at my children’s schools.  My children participate in typical extracurricular activities and have close friends at school and church.  I do not allow family or social relationships to influence my judicial conduct or judgment.  If someone who has a personal relationship with me, my spouse, my parents or my children appears in a family court action, I disqualify myself from presiding over their case.  

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  I would first disclose the interest of the member of my family on the record before the hearing proceeded.  If one of the parties then asked that I disqualify myself, I would grant the motion and make reasonable efforts to move the case to another judge as soon as possible. If, after consultation with their attorneys out of my presence, the parties were willing to waive any potential conflict,  I would place the agreement that I not be disqualified on the record and question the parties regarding the agreement.  Even in a situation involving a de minimis financial interest, I believe that parties should be confident their case is being decided fairly and impartially.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender? No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses? Yes.

23.
What do you feel is the appropriate demeanor for a judge?  

A judge should be 
patient, dignified and courteous to litigants, witnesses, lawyers and others with whom the judge deals in an official capacity. I believe a judge can maintain order and decorum in the courtroom and promptly dispose of court business while still being patient and courteous. However, I do believe there are situations when it is appropriate for a judge to express disappointment over the actions of the parties and/or lawyers.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  


I believe a judge has a duty in all aspects of his or her life, including extra-judicial activities,  to behave in a manner that does not cast any doubt on the judge’s capacity to act as a judge and does not demean the judicial office he or she holds.  However, I do not assert that I am always patient and courteous in my personal family situations within the walls of my own home.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  


I believe there are situations in which it would be appropriate to be disappointed with a criminal defendant.  I do not believe anger is appropriate, and I do not believe I have personally ever exhibited anger with a criminal defendant.  I have exhibited disappointment and frustration with a defendant who repeatedly fails to meet his/her child support obligations with no reasonable excuse.  I do believe disappointment is appropriate in dealing with attorneys in certain situations, i.e. repeated tardiness for court hearings or failure to appear for hearings in DSS appointed cases.  I do not believe it is appropriate to express anger in dealing with a pro se litigant.  I believe disappointment can be expressed in a dignified and not an “out of control” manner.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


I have not spent any money on my campaign.  

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  


No, in response to both questions.
30.
Have you contacted any members of the Judicial Merit Selection 
Commission? 


No.

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  


I used judicial letterhead to write my letter of intent to seek reelection to the bench.  I have not used the services of my staff for my campaign.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Anne Gue Jones

Sworn to before me this 26th day of September, 2006.

Notary Public for South Carolina

My commission expires: April 4, 2015

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Family Court, Seat 2, Second Judicial Circuit

NAME:


Ms. A. Dale Moore Gable


BUSINESS ADDRESS:  
P.O. Box 615, Barnwell, SC  29812


TELEPHONE NUMBER:
(office):  803.541.1033

2.
Date of Birth:  1955


Place of Birth:  Columbia, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on June 8, 1985 to Timothy R. Gable. Never divorced. Two children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina, Salkehatchie campus, Allendale, SC 



August 1973-May 1974 and some summer school courses 1974, 1975


University of South Carolina, Columbia, SC



August 1974-December 1976, BA degree, cum laude. Political Science 


University of South Carolina School of Law



August 1977-May 1988, JD degree

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1980

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  I was a member of several different groups, but did not hold any leadership positions.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


I have attended all the mandatory seminars including:  


Family Law Seminar, Annual S.C. Bar Meeting, Charleston, SC January 2002, 2003, 2004, 2005, 2006;


Mandatory Judicial Conference, South Carolina Judicial Department, Columbia,


August 2002, 2003, 2004, 2005, 2006;


Bench/Bar Family Court or Domestic Relations CLE, December 2001, 2002, 2003, 2004, 2005.


I have also attended the following: 


Trial Lawyers Family Court Seminar, 
August 2001, 2002, 2003, 2004, 2005, 2006;


General Jurisdiction Course, National Judicial College (2 week course), October 2004;


Association of Family and Conciliation Courts, Annual Conference, May 2006.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


1992-1997 I participated in several Probate Court seminars and panels, including 1993 Bench/Bar CLE; 1995 Bench/Bar CLE and “New” Probate Judges School at the request of Court Administration.  


2002-2006 I have taught in the New Family Court Judges School at the request of Court Administration each year.
12.
List all published books and articles you have written and give citations and the dates of publication for each. None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  


South Carolina Supreme Court 1980. 


U.S. District Court, 1980.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1980-1983 Staff Attorney, South Carolina Supreme Court.  As a staff attorney, I worked under the direct supervision of Clyde N. Davis, Chief Staff Attorney, as well as at the direction of the Justices on the Court.  As a staff attorney, I reviewed briefs, wrote memorandums concerning cases on appeal, researched law and drafted appellate rules.


1983-1984 Staff Attorney South Carolina Attorney General, Criminal Appeals Division.  As a staff attorney, I was directly responsible for the preparation and arguing of criminal appeal cases.  At that time, all cases were appealed to the South Carolina Supreme Court.


1984-1988 Associate of Bedingfield and Williams, Barnwell, SC.  The law firm was a general Plaintiff’s practice.  My practice concentrated in Domestic Law, Real Estate, Social Security and Probate.  I represented many clients in all of the above courts.  

1988-2001 Probate Judge, Barnwell County.  I was responsible for the direct supervision of my office, including estate administration, judicial commitments and the issuance of marriage licenses.  I was also responsible for the preparation of a yearly budget and worked with County Council on budgetary matters concerning my staff and my office. As a Probate Court Judge in a small, rural county, these responsibilities often included meeting with the families of deceased persons.  I would explain my ethical limitations, but I would also explain the procedure of probating an estate.  I presided over hearings relating to a persons competency, the contest of a will, the valuation of property and the qualifications of persons who desired to be appointed as a Personal Representative of an estate.  

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  I am not aware of my rating in Martindale-Hubbell.  I have not practiced law since 1988.
Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  I served as the Probate Judge for Barnwell County from October 1988 until July 2001.  The Probate Judge is the only judgeship that is popularly elected in this state.  Probate Court has jurisdiction over all matters relating to decedents and the administration of estates.  It also has jurisdiction over the commitment of mental and chemically dependent persons, incapacitated adults and can appoint conservators and guardians for an incapacitated adult, as well as conservators for minors.  I was elected to the Family Court Bench in February 2001 and began my term in July 2001.  The Family Court is a statutory court vested with jurisdiction over all matters related to divorce, custody, juvenile offenders, adoptions, and abused and neglected children.  South Carolina Code Section 20-7- sets forth the complete jurisdiction of this Court. 

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


Probate Court:


(a)
In the matter of Imogene Beaver Daniels,  99 ES 06 00 153;


(b)
In the Matter of Vera B. Sanders,  96 ES 06 000 83;


(c)
In the Matter of Karl D. Caughman,  94 ES 06 000 56;

(d) Janice Taylor Clark v. Nettise Mae Jones 99 ES 06 000 58;

(e) In the matter of Henry Austin Taylor, 99 ES 06 000 58.


Family Court: 


(a)
Formby v. Formby, 2000 DR 05 076;


(b)
Beach v. Beach, 2005 DR 06 372;


(c)
SCDSS v. Bowie, 2004 DR 02 1635;


(d)
Davis v. Davis, 2002 DR 02 277;


(e)
Gregory v. Gregory 2004 DR 31 46.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.  I was the Barnwell County Probate Judge for 13 years.  It is an elected position.   I filed Ethics commission reports as required.  I have never been sanctioned or subjected to a penalty by the Ethics commission.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  I have held no other employment.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  Yes.  I ran unsuccessfully for Barnwell County Council. The primary election was June 1986.  I lost in a run-off election by less than 1% of the popular vote.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office? no If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


In 1977, I worked as a Caseworker with the Aiken County Department of Social Services.  I was a food stamp caseworker.  The responsibilities of the job entailed applicants for food stamps.  I worked for approximately 6 months during the time between college graduation and beginning law school.

28. Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  I own rental property jointly with my brother.  We inherited the property from my father in 2003.  The estate (I serve as co-personal representative with my brother) managed the rental property for 2004.  My brother manages the property and collects the rents now.  He is compensated for his management role and we divide the net profits equally at the end of each fiscal year.  I also assist my 84-year-old mother, who has dementia, with the collection of payments on oral contracts of sale on property she owns.  My brother and I have a joint Power of Attorney over my mother.


29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  My brother and I own rental property and I assist my mother in the collection of payments due to her on sales contracts for land she orally contracted to sell before my father died.  I routinely recuse myself in any case involving any persons who rents (there are approximately 12 rental mobile home lots and 1 rental house) from us or any person or persons who are purchasing a lot (there are approximately 25 sales agreements still pending).  The lawyers in Barnwell County are aware of this situation and aware of my recusal policy. 

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance? No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities? No.  Have you ever defaulted on a student loan?  No  Have you ever filed for bankruptcy? No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?   No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I am not aware of any charges or allegations.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I am not aware of any allegations or charges.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  There have been no expenditures.  

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship. There have been no contributions.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened? No   Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?    No.
43. Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No. 

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Member South Carolina Probate Judges Association –President _____;

(b)
Member South Carolina Family Court Judge Association—Family Court Advisory Committee;


(c)
Member South Carolina Women Lawyers;


(d)
Member Family and Conciliatory Courts Association;


(e)
Member National Council of Juvenile and Family Court Judges;


(f)
Member and co-chair, Courthouse Security Committee, Barnwell County.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Member Seven Pines Baptist Church, Church Clerk, Hostess; 


(b)
Barnwell Soccer Club member.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.
References:


(a)
Mr. Dell Brown, CPA 



McGregory & Co.



340 Fuldner Road 



Barnwell, SC  29812



803.259.1163 


(b)
Mr. M. Ed Carroll 



Sheriff, Barnwell County 



P.O. Box 384 



Barnwell, SC 29812



803.541.1187

(c) Ms. Janet Creighton

Vice-President Regions Bank

1680 Jackson Street,

Barnwell, SC 29812

803.541.1250

(d) Pastor Billy Mew 

Former Pastor Seven Pines Baptist Church

Director Barnwell-Bamberg Baptist Association

3678 Carolina Hwy. 

Denmark, SC 29042


(e)
Dr. Abe Moskow, Pediatrician, 



Barnwell Pediatrics, PA



P.O. Box 1302 



10706 Marlboro Ave.



Barnwell, SC  29812



803.259.7337


(f) 
Ms. Pauline Smith 



Vice President Enterprise Bank



287 Main Street 



Barnwell, SC  29812



803.541.2265


(g) 
Pastor Mark Watford 



Pastor Seven Pines Baptist Church



22 Seven Pines Road 



Barnwell, SC  29812



803.259.5552

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ Dale M. Gable
Date:  September 26, 2006

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
A. Dale Moore Gable

Address:
636 Moore Drive



Barnwell, SC  29812

1.
Why do you want to serve another term as a Family Court Judge?  

The role of the Family Court Judge is becoming even more important as today’s society continues to evolve.  I feel that I can preside over the many complex issues in a knowledgeable, compassionate and courteous manner.   As dockets continue to become more and more crowded with contested domestic litigation, abuse and neglect cases, child support, and juvenile matters, I feel that I have the ability to manage the caseload.  I can efficiently handle the caseload of most dockets.  In so doing, I give each case the attention it merits.  I attempt to make the court user-friendly to pro-se litigants without crossing the line of advocating for them or giving them legal advice.  I try to express appreciation to parties if a case is resolved and the parties come into my court to put a settlement on the record.  I attend mandatory conferences as well as other seminars and conferences in an attempt to enhance my knowledge and my ability to be a Family Court Judge.  I utilize the computer and the other technological tools available to the Family Court Bench.   My experience as a private attorney and as a Probate Judge have prepared me for my role as a Family Court Judge.   

2.
Do you plan to serve your full term if reelected?  


Yes

3.
Do you have any plans to return to private practice one day? 


No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  


Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?    


Ex Parte communications should not be tolerated nor encouraged by the court in any way whatsoever.  Canon 3 expressly provides that ex parte communications shall not be initiated, permitted or considered by the judge.  I have established a “0” tolerance policy for ex parte communications.  This include communications with all personnel, law enforcement, bailiffs, clerks’ staff, lawyers and litigants.    At times this is especially difficult in a small, rural county.  I have caller ID at my home and my administrative assistant screens all of my calls at my office.  If a person “catches” me at church or the grocery store and asks a question about a case (theirs or someone else’s),  I explain that it is against the “rules” for me to discuss any matter with anyone outside the courtroom.  If the person persists, I explain that I may have to recuse myself if I have a discussion about the case.  


Ex Parte communications may be allowed and acceptable in certain situations.  For example, scheduling or administrative procedures .   I could send a letter to all attorneys in my county asking for their suggestions relating to courthouse security.  Even if an attorney had a case pending before me, I believe a response to such a question would not be an ex parte communication.  If an attorney asks me about filing a name change petition, I refer the attorney to the name change statute.  The canon also provides specific exceptions for emergency situations, temporary orders, and child support. 


If an attorney files an ex parte Emergency Motion and Petition for and ex parte order, I will review and consider the motion.  I also determine if there is an attorney of record representing the other litigant.  If so, I require that the motion be forward immediately to the other attorney of record.  I usually allow that attorney a brief time to respond to the motion.  Only in very extreme circumstances do I grant the requested ex-parte relief.  If relief is granted, I set an emergency hearing and allow both parties to be heard on the relief requested.  I will also grant mutual relief.  Usually, I grant the motion for an emergency hearing.  If I receive a written ex parte communication from a litigant, my administrative assistant sends a form letter explaining why the judge cannot see such communication.  If there is a lawyer or lawyers involved in the case, she will send them a copy of my letter and the litigant’s letter.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I do not automatically recuse myself if a lawyer legislator appears before me. 


The attorney with whom I was formerly associated has died and both attorneys who practiced with him are sole practitioners at this time.  Neither of them practice law with me.  I disclose my former association with the law firm when I hear a case.  I also disclose any association I may have had with a litigant in Probate Court. I do recuse myself in matters if a litigant is a member of my church, my husband’s weekly supper club or is involved in any financial dealings with me or my family.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  


Even if I believed there was no bias, if a litigant asked I would probably recuse myself.  I generally err on the side of caution and would not want there to be a perceived bias.  I would ensure that the litigant gained no procedural or legal advantage by asking for the recusal, even if that meant entering a temporary order with out prejudice to either party.  I am mindful of litigants who attempt to manipulate the court docket by asking for recusal.  I have on accession requested the docketing clerk to re-arrange a docket so the case could be heard quickly by another judge, even if I have to hear that judge’s cases or the parties have to travel to another county within the circuit.  I would also continue to perform administrative duties associated with the case.

8. How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


I have an established policy to recuse myself in the following cases:

(a) cases involving a member of my church or their immediate family member.  I attend a small Baptist church and am fairly active in the church.  It would not be possible for me to avoid an appearance of impropriety if one litigant was a member of my church and the other was not.  If both parties are members, the possible conflict within the church is simply not acceptable;

(b) cases involving a member of my husband’s weekly supper club or their immediate family member.  My husband has been a member of the same, all male, supper club for 20 years.  They discuss everything.  For the same reasons I would not hear a case involving a church member I will not hear a case from supper club;

(c) cases involving persons who have a financial relationship with my immediate family.  I have an economic interest in rental property my brother and I inherited from my father in 2004.  My brother manages and handles the collection of rents on this property.  I  handle my mother’s business affairs.  My mother is 84 years of age and has dementia.  My brother and I have a power of attorney.  She and my father, before he died, entered into oral contracts of sale to sell lots on a particular tract of land.  I collect the lot payments.  I will not hear cases if the litigants are arguing over the division of the lot.  Even if I believe this is a de minimis interest in actual dollars, I believe this business relationship rises to the level of economic interest and therefore Canon 3 prohibits me from hearing these cases.

I would, of course, handle administrative matters related to these cases and would entertain emergency pleadings so long as any order would be without prejudice and both parties would have the opportunity to re-litigate their case in front of another judge.

Occasionally, a question arises concerning the payment of a debt owed to my husband’s pharmacy.  Of course, I would not hear this case.

9. What standards have you set for yourself regarding the acceptance of gifts or social hospitality? 

I do not accept gifts or hospitality from lawyers, groups of lawyers or  parties, except in the normal course of hospitality.  Canon 4(D)(5) expressly prohibits the acceptance of a gift.  “Norman hospitality” would include high school graduation gifts, which both of my children received.  All gifts were commensurate with the occasion and the relationship.  Memorials were made to charities when my father died.  I viewed these ( I was never aware of any dollar amount of any memorial) ordinary social hospitality.  Both of my children received state scholarships that were awarded in the same manner and according to the same criteria as any other college bound student.  

Other than these types of social hospitality, I do not accept meals, lodging or any other form of gifts.  Trial Lawyers and the South Carolina Bar routinely invite all judges to attend their respective annual conferences and pay for our accommodations.  This is offered to all family court judges and I do not believe it violates any canon.  I do report this each year.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  


Canon 3D prescribes a Judge’s duty and obligation when a judge receives actual knowledge or information which indicates a “substantial likelihood” that another judge has engaged in misconduct.  The canon requires me to report this misconduct or I have violated the canon.  Knowledge means actual knowledge that can be inferred from circumstances, but it does not mean gossip.  If the misconduct happened in my presence I would certainly report it to the appropriate disciplinary body.  If I heard something, I would be more likely to discuss it with the judge or someone who was close enough to the judge to discuss it with that judge.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated? 


No

12.
Do you have any business activities that you have remained involved with since your election to the bench?  


I inherited the rental property from my father and I assist may mother with her business.  I believe I take the appropriate measures to ensure that no canon is violated with regard to these business activities.  Canon 4 (D)(2) specifically allows me to hold and mange investments of mine or my family’s, including real estate.   I cannot, at this time, divest myself of my family’s interest.  The securities I own are of such a de minimis interest it could not create a conflict or give an appearance of impropriety.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?  


I usually give instructions from the bench at the time of the hearing or very shortly thereafter, and ask one attorney to draw the order.  The order is forwarded to the other attorney before I sign it.  I keep a coversheet on the cases as well as my docket for each day.  The coversheet contains notes and instructions for the order.   I read each order and compare it with my notes before signing it.  If I have taken the matter under advisement, I write my instructions to my administrative assistant and she telephones both attorneys with instructions, asking one attorney to draw the order.  My administrative assistant maintains a complete list of all matters under advisement.  She also keeps all dockets and persistently reminds the attorneys to have orders sent to me in a timely fashion.  I make every effort to dispose of a case as quickly as possible.  

14.
What methods do you use to ensure that you and your staff meet deadlines?  


My administrative assistant keeps a perpetual list of matters under advisement and  my copy of my docket which includes all notes relating to who will prepare the order.  I also have a separate coversheet on most cases which includes my notes and the instructions I gave attorneys.  We update our list and try to have all matters resolved as quickly as possible.  In very complicated cases, I may report the case to Court Administration and have on occasion asked for the transcript before issuing a decision.  My administrative assistant is very determined in reminding attorneys of orders that are due.    

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?  


I review the guardians reports.  I ask the guardian to take the stand to answer questions from the lawyers in any contested case.  I believe the Guardian Ad Litem program in the Abuse and Neglect cases are supervised internally, but I also read every report and offer the guardian for cross examination by either party.  I review the guardians fees and costs.  I set a limit on an hourly fee and a total fee that a guardian can charge without further court approval.  I require a guardian to be present at all hearings unless specifically excused.

16.
What is your philosophy on “judicial activism,” and what effect should 
judges have in setting or promoting public policy?  

My philosophy regarding “judicial activism” would be more of a responding activism than a promoting or generating activism.  I would willing serve on a legislative committee with the Family Court Bench or committees at the direction of the Chief Justice or at the request of a legislative or executive body.  For example, by appointment of the Chief Justice I am serving as one of the co-chairs of the Barnwell County Courthouse Security Committee.  While this may not be the formation of public policy, it is an issue of utmost importance to the public and the employees at the Barnwell County Courthouse.  Our committee is drafting a plan to improve the security in and around the Courthouse.   If asked by my legislative representative, I would gladly answer questions concerning the effect of proposed legislation the Family Court. I would hesitate to contact a legislator and request a certain bill be drafted or introduced.  As a member of the Judiciary, a separate branch of the government, I respect the Legislative and Executive branches.  My participation in promoting or setting public policy is not only governed by my Code of Judicial Conduct, it is also controlled by the basic, fundamental rules of our government.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I have served on the Family Court Judge’s Advisory Committee since 2001 and will continue to do so if appointed by the Chief Justice.  I will continue to actively participate in the South Carolina Family Court Judges Association as we discuss possible rules changes and other issues related to Family Law.  The result of these discussions leads to improvements in the legal system.  Participation and membership in national organizations also leads to the development of new ides in the law and the legal system.  I attended a two week General Jurisdiction course taught at the National Judicial College and continue to attend other conferences and CLE’s.  I meet with the Domestic Lawyers in my circuit at least once a year to address problems, procedures or other issues that could improve the operation of the Family Court.  I have in the past met with the volunteer guardians in the Guardian at Litem program and discussed the responsibilities of the GAL both in preparation for and participation in court.  None of these meetings involve specific questions relating to specific cases.  The Family Court Bench recently attended a seminar with the South Carolina Department of Social Services, county Directors and county lawyers to discuss collectively better ways to handle abuse and neglect cases.  I met on at least two occasions within the past five years with the juvenile public defender, the juvenile solicitor, DJJ and the truancy officers from the schools in Barnwell County to address truancy issues in the Family Court.  I will continue to be available for such meetings and will continue to actively participate within the Family Court Judges Association.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  


Obviously the pressure of being a Family Court Judge has impacted me personally and my family and friends.  My then teenage children were always aware of my position.  In a small county, I had no choice but to preside over juvenile cases involving children who attended the same school as by children.  My children and I discussed this issue as a family and I also discussed it with school administrative personnel.  While I did not want my children to receive any special attention, I certainly wanted them to be safe. (I am now somewhat relieved that both of my children are in college.)   My husband has a quiet, dry sense of humor and handles the “your wife is a judge” teasing with ease.  I never discuss specific cases with him any more than he would discuss a specific person’s prescription or medical condition with me.  My extended family is aware of my job and knows that I do not and can not discuss any case with them.  Personally, I handle the pressure most of the time by taking reasonable good care of myself.  I do not smoke, drink only occasionally and exercise occasionally.  I have regular medical checkups.  I have always been very comfortable being at home and am not a person who intentionally seeks the limelight.  I have accepted the “restrictions” imposed by the Code of Judicial Conduct freely and willingly.   

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  


The only investments that I am involved I that would possibly impair my appearance of impartiality would be the rental property I jointly own with my brother and my assisting my mother with her business.   Canon 4(D)(2) allows me to hold and manage investments of mine and for my family, including real property.  This is not a large business and we are not seeking to buy and subdivide more property.  I feel that I have done all that I can do to minimize any appearance of impropriety.  I believe that I do meet the requirements of the canons and continue to be aware of my ethical obligations and responsibilities.  I have purposefully not initiated any litigation against those people who are severely behind in their financial obligations to my mother for fear that someone would believe I was using my judicial office improperly.   

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved? 


I ordinarily do not hear a case in which I hold a de minimis interest nor a case in which a family member holds such an interest.  I understand the canons allow us to hear such a case, but it can lead to an appearance of impropriety, even if one does not actually exist.  If the interest is put on the record and the parties are allowed to discuss the potential conflict outside of my presence, I may be willing to hear the case.  For example, a rule to show cause is filed alleging a party did not pay certain debts.  If one of those debts is a bill owed to my husband’s Daniels’ Pharmacy, I would not hear the case unless the parties specifically waived the conflict.  If the debt is allegedly owed to the former spouse who has already paid the bill, I would probably hear the rule.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  


No

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  


Yes

23.
What do you feel is the appropriate demeanor for a judge?  


A judge’s demeanor should be above reproach.  In order for the public to have confidence in the judiciary, the public must perceive that the judge as a moral, knowledgeable, law-abiding citizen.  A judge must avoid impropriety and the appearance of impropriety.  I cannot beat my children and then remove someone’s children for abuse and neglect.  I cannot have a reputation for being an adulteress and an alcoholic and judge other people’s character as it relates to their divorce and custody of their children.  Insolent or rude behavior on the bench or in public is not acceptable.  I cannot demand special treatment from law enforcement, the school or any other business in my community.  I must be financially responsible.   I try to live my personal life in such a way that a reasonable person would respect me and believe that I am a person who is responsible, who has integrity, and who is competent to preside as a Family Court Judge.  

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


Obviously, the demeanor for a judge cannot and should not be switched on and off like a light bulb.  I completely understand that I am a judge “twenty-four/seven”.  This includes when I am out of town as a visiting judge or at a conference or on vacation.  It also includes my conduct towards people who may be perceived as socially, politically or economically “better than” me and those who may be considerer by some as “not as good”.  I cannot be rude and yell at the courthouse staff whether they are in my courtroom or in the halls of the courthouse.  I fully accept that I am under public scrutiny all the time, no matter where I am or what I am doing.  

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant? 


Is anger ever appropriate in dealing with attorneys or a pro se litigant?  Anger is never appropriate in the courtroom.  A judge must maintain control in the courtroom and must conduct the business of the court with patience, dignity and courtesy to all persons.  This does not require that I lose my temper with someone who is in my court.  This requirement does not change because a litigant is pro se or charged with a crime.   If I were to feel that I was becoming angry in a particular situation or at a particular litigant or lawyer, I would simply take a short recess, retire to my chambers and “think it over.”  There are many different techniques for handling litigants who come to court with an “attitude.”   I treat the litigant with extreme kindness and explain the procedure and the “order of events”.  My administrative assistant and courtroom staff are instructed to treat everyone courteously while maintaining the order required of the court. 

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees? 


None

27.
Have you sought or received the pledge of any legislator prior to this date?  


No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  


No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  


No
30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign? 


No.  I have not campaigned in any way.  I do not use my judicial letterhead or my staff for anything that is not related to the family court judge’s office.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/A. Dale Moore Gable
Sworn to before me this 28th day of September, 2006.

Notary Public for South Carolina

My commission expires: May 19, 2016

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION: Court, Position, and Seat # for which you are applying:


NAME:


Mr. W. Jeffrey Young


BUSINESS ADDRESS: 
108 N. Magnolia St., Sumter, SC  29150


TELEPHONE NUMBER:
(office):  (803) 436-2371

2.
Date of Birth: 1955


Place of Birth:  Sumter, SC  

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Married on December 5, 1992 to Sharon Steele Young. Divorced on May 5, 1990, W. Jeffrey Young - Plaintiff, Williamsburg County, SC Grounds: One year's separation pursuant to Code Section 20-3-10(5). Four children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


USAF-Active Duty, October 1977-September 1982, Honorable Discharge.


USAF-Reserve, September 1982-Present, Currently assigned to USCENTAF.  


Contracting Office at Shaw AFB, SC.

Previous reserve assignment at National Security Agency, Fort Meade, MD.

Current Rank: Lt. Colonel.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.  


The Citadel, 1973-1977 Business Administration.


USC School of Law, 1982-1984, Juris Doctorate.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.  South Carolina, May 1985.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held. 


The Citadel Yearbook Staff, 1975-1977.


The Citadel Summerall Guards – Rear Guide, 1977.


USC Student Bar Association, 1982-1984.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
SCTLA 




August 2 & 3, 2001;


(b)
Redistricting Training Session

February 26, 2001;


(c)
Sexual Harassment



January 9, 2002;


(d) 
20/20 An Optional View of 2002
January 9, 2002;


(e) 
SC Family Court Bench/Bar

December 6, 2002;


(f) 
SCTLA




August 2003;


(g)  
Family Court Judges Conference
April 28,2004;


(h) 
2004 Orientation School for New 



Judges  




July 12-14, 2004;


(i) 
SCTLA




August 5, 2004;


(j) 
SC Family Court Bench/Bar

December 3, 2004;


(k) 
Family Court Section Seminar

January 21, 2005;


(l)  
Family Court Judges Conference
April 27, 2005;


(m) 
General Jurisdiction, National 



Judicial College  



October 17-27, 2005;


(n) 
Family Court Bench/Bar 


December 2, 2005;


(o) 
New Tools for the Alimony Cases   
January 27, 2006;


(p) 
Family Court Judges Conference
April 26, 2006;


(q) 
SCTLA




August 3, 2006;


(r) 
SC Judicial Conference


August 22-25, 2006.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.  


USC – Sumter, 1988-1996, Business Law Adjunct Faculty. 


Central Carolina Technical College, 1987-1992 Paralegal Instructor.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  


South Carolina, May 1985.


United States District Court, April 1994.


United States Court of Appeals (4th Circuit), December 1999.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Kenneth R. Young, Sumter, SC, May 1985 – June 1986, General Practice;

Young & Young, P.A., Sumter, SC, June 1986-December 1990, General Practice;

Young, Young & Reiter, P.A., Sumter, SC, January 1991-December1997, General Practice;

W. Jeffrey Young, P.A., Sumter, SC, January 1998 - June 2004, General Practice with primary emphasis in Family Law;  

Young & Graham, P.A., Sumter, SC   January 2004-June 2004, General Practice.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.  Family Court, 3rd Judicial Circuit July 1, 2004 - Present

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a) Jozwiak vs Carberry , 2005-DR-43-1156, Sumter County.  

This was a highly contested change of custody matter with parents in different states.

(b) Ankney vs Ankney, 2005-DR-40-2655, Richland County.  

This was a modification of alimony case as the parties had changed jobs and one had remarried.

(c) Hetzel vs Hetzel, 2004-DR-40- 1773, Richland County. 

This was a divorce and equitable 
division case where the parties had been separated for 18 years and the bulk of the assets were acquired during the separation.

(d) DSS vs. Wolfinger, 2004-DR-43-856, Sumter County.  

This was a Termination of Parental Rights case where DSS had not done all they
could do, but the child had been away from the mother for over 4 years. 

(e) Davis vs Davis, 2004-DR-31-275, Lee County. 

This case involved a
divorce and equitable division where there was really no fault and the wife had a stroke and a heart attack immediately prior to the separation.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.  Yes. Elected to the SC House of Representatives 1994-1998 & 2000-2002.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


US Air Force Reserve, Contracting Officer.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.    Yes.  In 1998 I was defeated in my re-election bid for S.C. House Seat #67.  In 2000, I ran again and was elected for my third term in the S.C. House of Representatives.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.   Yes. Lt. Colonel  U.S. Air Force and U.S. Air Force Reserves, 1977-Present.  Currently assigned to USCENTAF Shaw AFB, SC. 

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.  


Yes.  In 1977, I, along with my college roommates went to Savannah, Georgia for an evening.  Upon leaving, one roommate obtained a souvenir street sign and was caught. We were detained by the Savannah police for about 30 minutes and then released.  No charges were filed.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.   None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  If so, give details.  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a) 
Sumter County Bar Association;


(b) 
South Carolina Bar.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a) 
Sumter Sunrise Rotary – Honorary Member;


(b) 
Sumter Sertoma, Past President – Resigned;


(c) 
Sumter Citadel Club, Past President;


(d) 
Air Force Association;


(e) 
Camellia Ball Dance Club, Past President;


(f) 
Aglaian Dance Club, Past President – Resigned;


(g) 
American Legion Post #15 – Resigned;

(h) Sumter Chamber of Commerce, Governmental Affairs Committee

Resigned;


(i) 
Salvation Army Boys Club Board of Advisors – Resigned;


(j) 
First Presbyterian Church, Sumter, SC , Elder.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


As an Air Force Officer, I have traveled to the Middle East, South West Asia and Iraq on eight occasions, including support for Operation Enduring Freedom and Operation Iraqi Freedom.  I have been awarded two Air Force Commendation Medals and the Air Force Meritorious Service Medal.  


In 1989, I was selected as a member of the Rotary Group Study Exchange to Norway where I concentrated on Norwegian law study.

49.
References:


(a)
Henry A. McFaddin, CPA


      
2830 Brownfield Way 

Sumter, SC  29154 



(W) 803-773-1359


(b
William Nock, Banker



10 Marion Avenue 

Sumter, SC 29150



(W) 803-775-7701


(c)   
Raymond F. Reich



996 Heather Lane 

Sumter, SC  29154


(d)   
Wayne L. Hogan, Banker



757 Henderson St. 

Sumter, SC  29150



(W) 803-778-8271


(e)   
Charles L. Griffin, III, Esquire



640 Chickasaw Drive 

Sumter, SC  29154



(W) 803-774-4445

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/W. Jeffrey Young

Date: 9/29/06

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:  William Jeffrey Young

Address: 988 Heather Lane, Sumter, SC  29154

Work Telephone: (803) 436-2371

1.
Why do you want to serve another term as a Family Court Judge? 

I find being a Family Court Judge to be the most fulfilling position I have ever held.

2.
Do you plan to serve your full term if reelected?


Yes

3.
Do you have any plans to return to private practice one day?


No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Only in emergencies or for minor scheduling issue.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


If there is  a perceived conflict then I recuse.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


Probably err on the side of recusal.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


Disclose on the record and be sure all parties consented.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


Generally don’t except from family.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge? First question the judge or lawyer.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?  No

12.
Do you have any business activities that you have remained involved with since your election to the bench? No

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?  Lawyers are directed to draft an order that is based on my ruling.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?


Tickle system.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I am a trial judge and therefore, I only apply the law, not make it.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  Sumter County needs a new judicial center.  I intend to help get one.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


No

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes

23.
What do you feel is the appropriate demeanor for a judge?


Calm and firm.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?     24/7

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant? No

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  


None

27.
Have you sought or received the pledge of any legislator prior to this date?


No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No

30.
Have you contacted any members of the Judicial Merit Selection Commission?


No

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate 
from seeking pledges for 48 hours after the draft report has been 
submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/William Jeffrey Young
Sworn to before me this 29th day of September, 2006.

Notary Public for South Carolina

My commission expires: July 16, 2007

AMENDED PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:   Family Court Judge Fourth Judicial Circuit Seat #2


NAME:


Mr. Jamie Lee Murdock, Jr.


BUSINESS ADDRESS:
P. O. Box 1856, Darlington, SC 29540


TELEPHONE NUMBER:
(office): 843-398-4334

2.
Date of Birth:
1952


Place of Birth:
Augusta, Georgia

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 28, 1976 to Beverly Lorraine (Rector) Murdock. Never divorced. Two children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Presbyterian College, 1971-1975, B. S. in Management.


Walter F. George School of Law,1980-1981,Transferred (Mercer University).


University of SC School of Law, 1981-1983, J. D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1983.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Clerked for Ratchford & Cooper, Attorneys

1981-1983;


Sigma Nu Fraternity (Commander 1974-1975)
1972-1975;


Blue Key Honor Society




1974-1975;


Freshman Orientation Board



1973;


Freshman Dorm Counselor




1973-1974.

AMENDED 10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
For the past five years, I have almost exclusively attended Family Court JCLE seminars and in those years, have accumulated 20 to 30 hours of credit per year.


AMENDED:


2002:


Family Court Judges Conference, 5/1/2002;


Orientation School for New Judges, 7/8/2002;


Judicial Conference, 8/21/2002;


SC Family Court Bench/Bar, 12/6/2002.


2003:


Family Court Judge Conference, 4/30/2003;


SC Bar Family Law – Part II, 1/24/2003;


Judicial Conference, 8/21/2003;


SCTLA 2003 Annual Convention, 8/7/2003;


SC Family Court Bench/Bar, 12/5/2003.


2004:


Family Court Judges Conference, 4/28/2004;


Judicial Conference, 8/19/2004;


Family Law Section Meeting, 1/23/2004;


Judicial Oath of Office, 8/19/2004;


SC Family Court Bench/Bar, 12/3/2004.


2005:


SC Bar Family Law Section, 1/21/2005;


Family Court Judges Conference, 4/27/2005;


Annual Judicial Conference, 8/24/2005;


SC Family Court Bench/Bar, 12/2/2005.


2006:


SC Bar Family Law Section, 1/27/2006;


Family Court Judges Conference, 4/26/2006;


Mini Summit on Justice for Children, 8/22/2006;


Annual Judicial Conference, 8/23/2006.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


In 1996 I lectured at the South Carolina Solicitors’ Conference on some newly enacted juvenile legislation.


I have also participated as a presenter at the December 2003 Family Court CLE and at the S. C. Bar Convention in 2006.  I was a panel member/presenter at the Family Court CLE.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission. Give the same information for administrative bodies that require a special admission to practice.


South Carolina State Courts


November 16, 1983.


United States District Court


May 10, 1984.


U. S. Court of Appeals, Fourth Circuit

June 1989.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Immediately after graduating from law school, I clerked for Ratchford & Cooper, Attorneys at Law, until I completed the bar exam.  Upon completion of the bar exam, I began practicing with Shand & Stanton in Hartsville, South Carolina (1983-1992).  Our practice consisted primarily of debt collection, real estate and Family Court work, with a small amount of person injury and criminal practice.  I engaged in the general practice of law.  I probably spent approximately 50% of my time on Family Court matters.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating. 
Last available rating was “BV.”

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.


1/1/86 – 6/25/92, Municipal Judge, Hartsville, SC.


Appointed, with jurisdiction over traffic and criminal offenses with a maximum possible sentence of 30 days or $200 fine.


1/1/89 – 7/1/92, Municipal Judge, Timmonsville, SC.


Appointed, with jurisdiction over traffic and criminal offenses with a maximum possible sentence of 30 days or $200 fine.


I served as Special Referee at the request of attorneys Dan Causey and Billy Spencer in a 1992 case involving a dispute about the ownership of some farm equipment.


7/1/92 – present, Family Court Judge, Fourth Judicial Circuit Seat #2.


Elected.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Wichman v. Wichman, involved the equitable apportionment of a large marital estate.  Most of the marital assets were rental real estate properties.  The case was appealed and affirmed by the South Carolina Court of Appeals in Unpublished Opinion No. 96-UP-100.  Approximately 90 exhibits were introduced into evidence, including 21 financial statements which the parties submitted to lending institutions at various times during the marriage.  This was a long-term marriage.  The wife had been a housewife for the entire marriage.  The case also involved the issue of permanent, periodic alimony, as well as an award of attorney’s fees.


(b)
Shaw v. Shaw, involved the equitable apportionment of marital property.  A substantial asset in this case was the stock of a closely held corporation.  The corporation engaged in the building supply business.  The husband’s family operated the business before the marriage.  The parties were married for a period exceeding 20 years.  The critical issue was whether the stock was non-marital property or whether it had been transmuted and was now marital property subject to apportionment.  The case was appealed and affirmed by the South Carolina Court of Appeals in Unpublished Opinion No. 95-UP-138.


(c)
Cooke v. Cooke, was a case involving the apportionment of a sizable marital estate.  The parties were married at a very young age and the duration of the marriage exceeded 20 years.  The parties had accumulated a large marital estate, primarily due to the business acumen of the husband.  In addition, the wife had attended and completed college during the marriage.  The marital estate was apportioned with 45% of the estate being awarded to the wife and 55% being awarded to the husband.  In addition, the parties were divorced in 2002, and the issue of equitable apportionment was reserved to be heard by the Family Court and that hearing took place in July of 2003.  After the divorce but prior to the July 2003 hearing, the husband’s father was killed in a fire, and the husband was the owner and beneficiary of a life insurance policy which was purchased by a business owned by the husband and his father.  The apportionment of the $450,000.00 life insurance proceeds was an issue that was vigorously disputed during the trial.  The case was affirmed by the South Carolina Court of Appeals in an Unpublished Opinion.


(d)
Glenn v. SCDSS, 353 S. C. 254, 578 S. E. 2d 11 (2003).   This Order resulted from an abuse and neglect matter and had two unique issues.  DSS indicated this case of alleged abuse and had not filed an intervention or removal case in Family Court.  First, there was a motion challenging Mr. Glenn’s ability to file an action in Family Court seeking to have the case unfounded.  (This is the first time I have ever heard of an alleged perpetrator filing such an action).  Another Judge ruled on this motion.  The second issue involved a request for sanctions against DSS under Rule 11 of the South Carolina Rules of Civil Procedure and under the South Carolina Frivolous Civil Proceedings Act.  As a sanction, Mr. Glenn requested that DSS be required to pay his attorney’s fees and costs.  The South Carolina Supreme Court upheld the Trial Court’s decision in ruling that the Family Court was allowed to award sanctions under the South Carolina Frivolous Civil Proceedings Sanction Act.  However, the Court held that the facts in this case did not warrant an attorney’s fees award.  Therefore, the decision was affirmed in part and reversed in part.


(e)
Miles v. Miles, 355 S. C. 511, 586 S. E. 2d 136 (Ct. App. 2003)  In this case the former husband requested that his alimony payments to his former wife be terminated or reduced.  When the parties were divorced in 1995, the husband agreed to pay $4,583.00 per month in alimony to the wife.  The agreement provided that it was not modifiable by the parties or any Court without the written consent of the husband and the wife.  However, the agreement did specifically provide that the Family Court was not prohibited from modifying and/or terminating the alimony provisions agreement as permitted pursuant to the law of the State of South Carolina.  The husband alleged that the wife orally agreed to modify their prior alimony agreement and that the wife was living in a relationship which was tantamount to marriage.  The wife agreed that in January of 1998 she and the husband agreed that alimony would be terminated after a two year period (in January of 2000).   This oral agreement was never reduced to writing and at the trial, the wife objected to alimony being terminated.  The Court of Appeals affirmed my decision in their Opinion.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


Since 1996, I have been a one-third owner of an automatic car wash in Hartsville, South Carolina.  I am the secretary/treasurer of the car wash and as such, my main responsibility is bookkeeping.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Teacher and Coach at Wardlaw Academy, Johnston, SC, 1975 – 1976.


Insurance Agent, S.C. Farm Bureau, Lexington County, 1976 – 1978

    
and Edgefield County, 1978 - 1980.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


Since 1996, I have been a one-third owner of an automatic car wash in Hartsville, South Carolina.  I am the secretary/treasurer of the car wash and as such, my main responsibility is bookkeeping.

29.
A complete, current financial net worth statement was provided to the Commission. 

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I own rental properties jointly with C. Gene Hardee.  If Mr. Hardee, a member of his family, or one of our tenants were involved in a matter before me, I would recuse myself.  I also own a one-third interest in an automatic car wash. If any of the other owners, members of their families, or car wash employees were involved in a matter before me, I would recuse myself.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  


When I was 19 years old, I went to Myrtle Beach for one week.  Some friends invited me to spend an additional night and stay in their motel room.  The manager had me arrested for trespassing.  I forfeited bond of $35.00.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  “No” to each question.

34.
Have you ever been sued, either personally or professionally?


No, except for Post Conviction Relief, decided in my favor.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Darlington County Bar Association;


(c)
South Carolina Family Court Judges.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Hartsville Masonic Lodge;


(b)
Omar Shriner;


(c)
Hartsville Lions Club – member at large.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I have had the opportunity to participate in a wide array of life experiences outside the legal profession.  While a student, I worked on peach farms, on highway road crews, at a sawmill and planer, in the construction business as a laborer, as a Pinkerton guard, as a service station attendant, as a street vendor selling peanuts, on a land surveying crew, and I cut and hauled pulpwood.  I have taught school, coached and worked as an insurance agent for my livelihood before attending law school.  I was married with one child when I attended law school and paid for the expenses of my law school education.  I believe that all of these experiences enable me to understand and relate to the vast majority of people who appear before me as litigants.

49.
References:


(a)
John S. Nichols 


First Citizens Bank 


208 W. Home Avenue 


Hartsville, SC 29550


(b)
P. Frank Benson 


Regional Human Resource Manager 


Sonoco Products Company 


Hartsville, SC 29550


(c)
The Reverend Tony Medlin


St. Luke UMC 


302 Dunlap Drive


Hartsville, SC 29550


(d)
George T. Atkins, President 


Chick-A-Ray Poultry & Egg Co. 


Post Office Box 157


Hartsville, SC 29550


(e)
Dr. Alison Evans 


St. Luke UMC


302 Dunlap Drive


Hartsville, SC 29550

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/ Jamie L. Murdock

Date: 9/26/06

Amended Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
Jamie Lee Murdock, Jr.

Address:
215 Kalber Drive



Hartsville, South Carolina  29550

Work Telephone:
843-398-4334

1.
Why do you want to serve another term as a Family Court Judge?

I have enjoyed the honor of serving the citizens of the State.  This service has been both fulfilling and challenging for me and has given me an opportunity to provide a valuable service for the community and State.

2.
Do you plan to serve your full term if reelected?


Yes

3.
Do you have any plans to return to private practice one day?


No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


I try to completely avoid ex parte communications.  My secretary and court reporter often screen telephone calls, letters, individuals who want to meet with me, etc., to assist me in avoiding such communications.  There are times when someone seeks ex parte emergency relief when such communications are allowed and may be appropriate.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I have been serving on the bench for approximately 14 years and generally I do not feel that I need to recuse myself for former associates and/or law partners.  I have had lawyer/legislators appear before me, and I have never found that recusal was necessary in any of those cases, although I have never had a party request that I recuse myself.  Generally, I do not believe that I would be required to recuse myself because one of the attorneys in the case is a lawyer/legislator.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


If I disclose something that had the appearance of bias and if a party requested that I recuse myself because of that, I probably would strongly consider recusing myself and very likely would recuse myself.  I believe that each of the litigants should feel that they have a fair and impartial trial and if they had genuine doubts about my impartiality, I would strongly consider recusing myself.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


If I am aware of any financial or social involvement of my spouse or a close relative with any party and/or attorney, I generally state that involvement on the record and give each of the parties an opportunity to voice any objection or concern they may have about that relationship.  I generally prefer to question not only the attorneys, but also the parties themselves to determine whether or not they have any concerns.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I try not to accept any gifts from attorneys or any other third party who may be likely to appear before me.  My family does exchange gifts with several of our closest friends at Christmas, and we often share meals and engage in other social functions with these friends.  I will attend social activities sponsored by the S. C. Bar Association, the local Bar Association, and the South Carolina Trial Lawyers when these events are open to and attended by other members of the Judiciary.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


If I become aware of misconduct by a lawyer or fellow Judge, I believe that I am required to report such misconduct to the appropriate disciplinary board/grievance committee if I have firsthand knowledge of such conduct.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?


I am not affiliated with any political parties, boards or commissions which I feel would need to be re-evaluated if I am reelected.

12.
Do you have any business activities that you have remained involved with since your election to the bench?


I own one-third interest in an automatic carwash in Hartsville, South Carolina, and I also own several rental properties in Hartsville, South Carolina.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?


Generally, I ask one of the attorneys to draft Orders in cases before me.  I try to simultaneously communicate my directions and rulings to all of the attorneys.  Sometimes I communicate with the attorneys by conference telephone calls and at other times, I draft written instructions and rulings that are simultaneously forwarded to all of the attorneys.  Once the designated attorney drafts the Order, the proposed Order is then forwarded to all of the other attorneys and if those attorneys have any objections or concerns about the wording of the Order, they communicate those concerns to me and to the other attorneys so that the concerns can be addressed.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

I maintain weekly files with my docket for that week, and my secretary and I attempt to insure that we note on the dockets when the Order is signed and returned in each case.  If a case is approaching a 30-day deadline, my secretary will call and/or send a written notification to the attorneys that we are awaiting the Order, and we attempt to determine if there are problems or concerns that I need to address in order to expedite the drafting of the Order.  For other deadlines, we try to maintain a reminder system to insure that we promptly meet those deadlines.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?


The guardians ad litem will generally provide affidavits as to their qualifications to serve in that capacity.  Other testifying professionals generally provide testimony and/or resumes as to their qualifications to serve in the capacity in which they are providing testimony.  If a guardian or a testifying professional has some immediate concern that needs to be addressed by the Court during the pendency of a case, or if one of the parties or attorneys has a specific concern that they feel needs to be addressed by the Court in regards to a guardian or testifying professional, then those issues are usually brought to my attention by an appropriate pleading or motion.  A hearing would be scheduled to address such concerns.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


Generally, the Appellate Courts have designated certain public policy concerns in the area of family law, and I try to consider and follow their direction in regard to public policy matters.  Otherwise, I try to be cautious in regards to judicial activism.  While I believe that Family Court Judges can participate in activities which improve our educational system and promote the wellbeing of the children in this State, I believe that Family Court Judges must be cautious in insuring that their activities do not violate any ethics canons or policies.  Generally, if I have a question about whether or not I can engage in some particular activity, I have found that I can request and receive a Judicial Advisory Opinion to give me some guidance.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


In the future, I would certainly plan to participate in continuing legal education seminars, both as a viewer and as a presenter.


Also, in the past I have served on the Family Court Advisory Committee, and I am currently serving on the Chief Justice’s Commission on the Profession.  The purpose of this Commission is to help promote professional responsibility and professionalism in the practice of law.  

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


I can only think of a couple of times when the pressure of serving as a Judge may have caused some strain on personal relationships.  One of those occasions was when I received a threatening call from a litigant.  That particular incident did not really result in a strain on my personal relationship with my family, but it did cause considerable stress for the family and caused concern for the safety of all of the members of our family.  Otherwise, my family and friends have been extremely understanding of the nature of my position and because of that, I do not feel that there have been any unusual strains on my personal relationships with my family members or my friends.  They all respect the confidentiality of many of the matters that I hear.  They are all aware that I am not allowed to discuss these matters, and they have respected what is required as a result of my position.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


I am not aware of any active investments from which I derive additional income that might impair my appearance of impartiality.  I do own a small amount of stock in Sonoco Products Company, whose international headquarters is located in the town where I reside.  However, because of my very minute ownership interest I do not believe that it would ever even possibly create the appearance of impartiality.  


I do derive some small amount of income from rental real estate, as well as a carwash business.  If any of my tenants, co-owners or employees were involved in a case before me, I would recuse myself.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


I cannot think of any instance where my family or I would hold any financial interest in a party involved in a case before me because generally in Family Court the parties are individuals.  If I held any financial interest in a party appearing before me as a litigant, then I would recuse myself to avoid any appearance of impropriety.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes, as a general rule, I exceed the minimum hours requirement for continuing legal education each year and have carry-over hours.

23.
What do you feel is the appropriate demeanor for a judge?

I believe that a Family Court Judge must exhibit tremendous patience.  We must try to be courteous to litigants, attorneys and witnesses appearing in the Family Court.  Generally, I try to treat all persons who are in Family Court the way I would like for a Judge to treat a member of my family if they were appearing in Court.  While I try to always be courteous to those people who are appearing in Family Court, I realize that there are times that I am required to exhibit firm control of the courtroom setting, but I do not feel that this requires or justifies rudeness to any person appearing before me.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


I like to think that I am courteous and accommodating to everyone, all the time, whether I am sitting on the bench, or am in chambers, or out in public.  While I realize that most members of the general public do not recognize me as a Judge outside the courtroom, I feel that my behavior in public reflects on my profession and reflects on me personally, so I try to behave in an even-tempered manner at all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


I find that anger generally is a counter-productive emotion for me.  My observation over the years has been that most people tend to be more prone to making errors and mistakes when they act in anger, so I attempt to do my best to control that emotion wherever possible.  There are times when attorneys and pro se litigants are aware that I am displeased with something that has occurred during a proceeding, but before I act on my displeasure, I try to calmly reflect on the issues, the testimony and the facts that have been presented in the particular case.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


Approximately $50.00, including preparation time.  I will be driving to Columbia to deliver my application personally, so I have also included a charge for transporting my application to Columbia.

27.
Have you sought or received the pledge of any legislator prior to this date?


No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No to both questions.

30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

AMENDED 31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


My secretary typed my application and made approximately four telephone calls to help me obtain information necessary for the application. AMENDED: The Judicial Screening Applications forms which I submitted were prepared by my secretary, Celeste J. Braddock, after office hours. She volunteered to work the necessary time in order to complete these forms, and I have compensated her accordingly.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/amie Lee Murdock, Jr.
Sworn to before me this 26th day of September, 2006.

Notary Public for South Carolina

My commission expires: January 17, 2013

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Family Court Judge, Fifth Judicial Circuit, Seat #3


NAME:


Mr. Rolly Warren Jacobs


BUSINESS ADDRESS: 
Kershaw County Courthouse





    
PO Box 664





    
Camden, SC 29020


TELEPHONE NUMBER:
(Office): 803-425-1500 ext 5390

2.
Date of Birth: 1946


Place of Birth: Nashville, TN

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status: Married on September 16, 1972 to Karen Lee Ponist Jacobs. Divorced on June 2, 1972 Nina Galloway Jacobs, Orphan’s Court PA Inequities. Two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


June, 1968-June, 1972 Captain US Army.


Regular Army OF114978.


Inactive, Honorable Discharge.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Washington & Lee University September 1964-June 1968 B.A. Economics.


Univ. Of SC Law School September 1972-December 1974 Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina 1975.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


At W&L Univ. 1964-1968:

Circle “K” secretary; Commerce Fraternity; Inter-Fraternity Council; ROTC_ Two Year Scholarship Army ROTC; Pi Kappa Alpha Social Fraternity- Treasurer  Varsity Wrestling-Lettered.


At USC Law School  1972-1974:



Moot Court Bar; Phi Alpha Delta.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a) 
Family Law Section 




1/26/2001;

(a) ADR and Other options in abuse



1/27/2001;

(b) Family Court Judges Meeting



5/3/2001;

(c) West law Training





9/7/2001;

(d) Judicial Conference





8/23/2001;

(e) Family Law Part I Taxes




1/25/2002;

(f) Children’s Law Committee 



1/26/2002;

(g) Family Court Judges Conference 


5/1/2002;

(h) Family Law Part I 





1/24/2003;

(i) Family Law Part II 





1/24/2003;

(j) Children’s Law Committee 



1/25/2003;

(k) Art of Advocacy 





3/14/2003;

(l) Family Court Judges Conference 


4/30/2003;

(m) SCTLA Annual Convention 



8/7/2003;

(n) Judicial Conference 




8/21/2003;

(o) Family Court Bench/Bar 




12/5/2003;

(p) SC Bar Family Law Section Meeting 


1/23/2004;

(q) Family Court Judge’s Conference 


4/28/2004;

(r) SCTLA Family Law Seminar 



8/6/2004;

(s) Judicial Conference 




8/19/2004;

(t) NCFCJ Domestic Violence Seminar 


10/24-27/2004;

(u) Family Court Bench/Bar 




12/3/2004;

(v) SC Bar Family Law Section 



1/21/2005;

(w) Family Court Judge’s Meeting 



4/27/2005;

(x) Judicial Conference 




8/24/2005;

(y) Family Court Bench/Bar 




12/2/2005;

(z) SC Bar Family Law Section 



1/26/2006;

(aa) The Judge as Fact Finder and Decision Maker

5/13-18/2006;

(ab) Family Court Judge’s Meeting 



4/26/2006;

(ac) Judicial Conference 




8/23/2005.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

a.
December 2, 2005
Presentation on Judicial Sales in Family Court at the South Carolina Family Court Bench/Bar in Columbia, SC

b.
May 19, 2006  
Presentation on Family Law Sales, Deeds, and Liens at the Palmetto Land Title Association Spring Convention in Charleston, SC.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission. Give the same information for administrative bodies that require a special admission to practice.


SC Supreme Court- May 13, 1975.


US District Court for SC –October 2, 1975.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1975-1977 Associate for Carl R. Reasonover - General Practice.


1977-1980 Partner Reasonover and Jacobs – General Practice.


1980-1999 Sole Proprietor - General Practice.


1999 - date Family Court Judge.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  AV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
22
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court. Yes


October 1975—October 1977, Assistant City Judge, City of Camden. 


February 1978—August 1999, Master-in-Equity for Kershaw County.


August 1999- Present, Family Court Judge- Seat 3 Fifth Judicial Circuit.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Terri Lynn Porter v. Robert Scott Porter 98-DR-37-0740 heard July 20, 2000 Affirmed in part, Reversed in part, and Remanded Ct. of App. Unpublished Opinion No. 2003-UP-030, filed January 8, 2003;

(b)
Grace Kelly v. Donnie Elgin 98-DR-40-4904 heard September 10, 2001, January 2&3, 2003;

(c)
IN RE: Julia Melton v. Gary Melton Ex Parte: Julia Ann Young, f/k/a Melton ET c.v. TIAA-CREF 99-DR-40-2476 heard May 21& 23, 2002;

(d)
Diane C. Barber v. Douglas Lambrecht 04-DR-07-0431 heard November 29, 2005 & February 21, 2006;

(e)
Thomas Hayes v. Betty Hayes 2002-DR- 28-438 heard July 19&22, 2004 Affirmed in part and Reversed in part, as John Doe v. Jane Doe, Ct of App. Opinion No. 4132, filed July 3, 2006.

24.
Have you ever held public office other than judicial office?  
No public office ever held.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


1975 - 1977 Associate for Carl R. Reasonover- General Practice;


1977 - 1980 Partner Reasonover and Jacobs – General Practice;


1980 - 1999 Sole Proprietor- General Practice;


1999 - date Family Court Judge.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  Yes, I ran for the same Family Court Seat in May and June 1989 and lost to Judge William R. Byars, Jr.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer. Not Applicable.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

None, but if one arose, I would seek to discover whether the possible conflict could be waived, resolved or if I should recuse myself.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities? Yes.  Have you ever defaulted on a student loan? No.  Have you ever filed for bankruptcy? No.  If so, give details.  


SC Tax Commission Lien- filed Kershaw County Clerk of Court #9402 on 3/15/79 Paid and satisfied 3/20/79  Amount $19.87.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

(a) I purchased a one-half interest in my office building in 1986 from my friend.  He failed to pay the balance on a mortgage loan in the amount of $3,700.00 and the bank began foreclosure.  I paid the bank; they assigned the note and dismissed the action.

(b) I was sued by Blanch Scott in 1993 for not requiring a survey in a real estate transaction I had closed for her six years before. It was resolved by summary judgement in my favor by the Circuit Court in August 1996.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal.  No

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek. None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened? No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?   No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a) SC Bar Association;

(b) American Bar Association- Family Law Section;

(c) National Council of Juvenile and Family Court Judges;

(d) Kershaw County Bar Association Twice as Pres., VP and Sec.-Treas.;

(e) SC Trial Lawyer’s Association;

(f) Phi Alpha Delta.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Boy Scouts Of America- My family receive the Scouting Family of the Year Award in 1990 for Wateree District, Indian Waters Council and I received the District award of Merit the same year;


(b)
American Legion;


(c)
Veterans of Foreign Wars;

(d)
Disabled American Veterans;

(e)
Reserve Officers Association- Life Member.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have served on the local boards of the following organizations: United Way for Kershaw County, Red Cross, YMCA and Cancer Society.

49.
References:


(a)
William F. Lee, Jr. 



889 Guion Drive



Lugoff, SC 29078



(O) 803-432-9050


(b)
Rupert E. Moredock



2297 Douglas Road



Lancaster SC 29720



(O) 803-432-9050


(c)
Kenneth P. Daniels



PO Box 250



Awendaw, SC 29427


(d)
John T. Henderson



1114 Goodale Ave.



PO Box 505 



Camden, SC 29020


(e)
Charles M. Swain, Sr.



Wachovia Bank, N.A. 



519 East Dekalb Street



Camden, SC 29020

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Rolly W. Jacobs

Date: September 26, 2006

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name: Rolly Warren Jacobs


Address:  PO Box 664, Camden, South Carolina 29020

Home Telephone:  803-432-5022

Work Telephone:  803-425-1500  ext 5390

1.
Why do you want to serve another term as a Family Court Judge?

I have enjoyed the ability to work with the lawyers and the people to find ways to solve their problems with regard to the division of assets, or their relationships with children for custody or visitation. I take pride in utilizing the resources we have available in creating a way to help juvenile offenders get on a successful tract to being productive individuals.  I see continued service as a means to utilize the thirty years of experience that I have gained in negotiation, counseling, compromising, and decision making. 

2.
Do you plan to serve your full term if reelected?


No

3.
Do you have any plans to return to private practice one day?


No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I attempt to avoid them unless it is for administrative purposes (such as scheduling, or why the attorney is late with an order or missed a hearing).  Otherwise, only and emergency would justify ex parte communication concerning death, injury, serious damage to property or danger to children. At that point I would address the issue.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

Lawyer-legislators are just another lawyer in court and I have no former partners or associates still in practice.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


Yes

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


I would not participate in any decision

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I associate with the old friends I have had in the past, and do not feel I have exceeded or approached any ethical violation.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


If minor, I would speak to the infractor in private to correct the conduct in the future.  I major, then it must be reported to the proper disciplinary authority.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?


No

12.
Do you have any business activities that you have remained involved with since your election to the bench?


No

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?


On decisions, I either request in court that one attorney prepare an order or may send a memoranda to both requesting on attorney prepare and order , have tht submitted to the other attorney before it is submitted to me.  On more complex cases, I may prepare the order myself.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?


We both use calendars.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?


I issue orders setting the guidelines, and follow up on their reports and listen to the attorneys dealing with them.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


Judges don’t set public policy but should promote it.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I have participated in legal education programs and have volunteered to serve on committees for the improvement of the system.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


No

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


I would disclose the interest and see if there was any objection. If not I would insure the waiver was put of the record.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes

23.
What do you feel is the appropriate demeanor for a judge?

A judge should be polite, courteous, and respectful of court personnel, lawyers and litigants, while maintaining the decorum, dignity, and respect for the judicial process. This needs to be exhibited both in and out of the courtroom.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


Around the clock seven days a week is appropriate for a person in the public eye.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


No.  Anger may sometime be confused with sternness, however, the former only indicates loss of control and is inappropriate in court or chambers.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


Nothing

27.
Have you sought or received the pledge of any legislator prior to this date?


No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No

30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


My administrative assistant has help with letters and will help to put together this packet and schedule meetings. Otherwise I have used my letterhead to respond to the Commission

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Rolly W. Jacobs

Sworn to before me this 30th day of August, 2006.

Notary Public for South Carolina

My commission expires: January 13, 2007

AMENDED PERSONAL DATA QUESTIONNAIRE

RE-ELECTION: FAMILY COURT, SIXTH JUDICIAL CIRCUIT, SEAT ONE


NAME:


MR. BRIAN M. GIBBONS 


BUSINESS ADDRESS:  
POST OFFICE DRAWER 580





   
COURTHOUSE EXT





   
CHESTER, SC  29706


TELEPHONE NUMBER:
(office):  (803) 385-2128

2.
Date of Birth:

1966


Place of Birth:

ORANGEBURG, SC

3.
Are you a citizen of South Carolina?  YES.


Have you been a resident of this state for at least the immediate past five years?  YES.

5.
Family Status:  Married on 11/9/91 to LORENA C. GIBBONS. Never divorced. Three children.

6.
Have you served in the military? NO.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


THE CITADEL BS BIOLOGY 1989, CUM LAUDE AUGUST 1985 THROUGH MAY 1989.


UNIV. OF SC SCHOOL OF LAW, JD 1992 AUGUST 1989 THROUGH MAY 1992.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.  


SOUTH CAROLINA – 11/18/92.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


THE CITADEL: INN OF COURT 1989, TRI-BETA BIOLOGY HONOR SOCIETY 1987-1989, ROUND TABLE 1988-1989, DEANS LIST, GOLD STARS, SC STUDENT LEGISLATURE 1987-1989, CADET CORPORAL, SERGEANT, RUGBY FOOTBALL CLUB.   USC SCHOOL OF LAW:  PHI DELTA PHI 

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
THE MUNICIPAL ATTORNEYS ASSOCIATION CONFERENCE;


(b)
THE SC TRIAL LAWYERS CONVENTION;


(c)
COMPLETED THE FAMILY COURT MEDIATION PROGRAM IN 2/2002;  


(d)
SC FAMILY COURT BENCH/BAR  12/99-12/054;


(e)
HOT TIPS FROM THE BEST DOMESTIC PRACTITIONERS 9/99- 9/04;


(f)
COOL TIPS FROM THE HOTTEST DOMESTIC PRACTITIONERS 4/01-4/04;


(g)
ALL THE FAMILY LAW COURSES AT THE SCTLA CONVENTION;



(h)
GENERAL JURISDICTION COURSE AT THE NATIONAL JUDICIAL 
COLLEGE IN RENO, NV FROM 7/9/06 -7/20/06.


MY CLE HOURS USUALLY CARRY OVER EVERY YEAR.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


YES.  I SPOKE AT THE DECEMBER 2003 MUNICIPAL ATTORNEYS 
ASSOCIATION SEMINAR ON THE STATUS OF INVOCATIONS AT 
MUNICIPAL COUNCIL MEETINGS IN LIGHT OF THE FEDERAL COURTS’

RULINGS AGAINST THE TOWN OF GREAT FALLS, SOUTH CAROLINA.  I 
WAS THE TOWN ATTORNEY.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  NONE.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


ALL STATE COURTS, COURT OF APPEALS, SUPREME COURT,  US DISTRICT COURT-SC DECEMBER 1992, US COURT OF APPEALS  NOVEMBER 1994.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


ASSOCIATE- HAMILTON, HAMILTON, & DELLENEY PA AUGUST 1992 THROUGH DECEMBER 1993;


PARTNER- HAMILTON, DELLENEY, & GIBBONS PA 1994-MAY 25, 2005;


CITY ATTORNEY- CHESTER, 1994-2000; 


TOWN ATTORNEY- GREAT FALLS, 1997-MAY 2005; 


TOWN ATTORNEY-FORT LAWN, 1998-JANUARY 2005;


I HAVE BEEN INVOLVED IN A GENERAL PRACTICE LAW FIRM SINCE COMING TO CHESTER OUT OF LAW SCHOOL.  I HAVE PRIMARILY PRACTICED IN THE AREAS OF FAMILY LAW, CRIMINAL, AND PERSONAL INJURY FOR THE LAST TWELVE YEARS.  I HAVE PRACTICED IN BANKRUPTCY COURT AND HAVE REPRESENTED CLIENTS IN CIVIL LITIGATION IN COMMON PLEAS AND MAGISTRATE COURTS-BOTH PLAINTIFF AND DEFENSE.  I HAVE REPRESENTED THE MUNCIPALITIES OF CHESTER, GREAT FALLS, AND FORT LAWN IN VARIOUS LITIGATIONS.


I WAS ELECTED TO THE FAMILY COURT ON MAY 25, 2005.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.    BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
22.
Have you ever held judicial office? YES.  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


YES.  ELECTED MAY 25, 2005 TO SEAT ONE OF THE FAMILY COURT, SIXTH JUDICIAL CIRCUIT.  SERVING CONTINUOUSLY SINCE.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
DSS V. GARGER  (SPARTANBURG COUNTY – 04-DR-42-3628);


(b)
ESTRIDGE V. ESTRIDGE (LANCASTER COUNTY – 04-DR-29-519);


(c) 
LANE V. LANE  (YORK COUNTY  – 05-DR-46-1686);


(d)
SCOTT V. SCOTT (LANCASTER COUNTY – 05-DR-29-133);


(e)
HAMMOND V. HAMMOND (YORK COUNTY – 06-DR-46-483);

24.
Have you ever held public office other than judicial office? YES. If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


ALL APPOINTED TOWN/CITY ATTORNEY POSITIONS FROM 1994 THROUGH MAY 2005.  THESE WERE APPOINTED POSITIONS.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  NONE.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  NO.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?   NO.

28.
Are you now an officer or director or involved in the management of any business enterprise?  NO.   

29.
A complete, current financial net worth statement was provided to the Commission.

AMENDED 30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  NONE.


AMENDED 09/22/06: 


Enclosed please find an amended answer to question 30 on the Personal Data Questionnaire.  After I had filled this form out, I was contacted by my ex-law firm’s 401(k) Plan Manager to advise me that I still had some funds in the 401(k) from my involvement with my prior law firm.  I have sent the necessary paperwork to have those funds closed out, but that is still in the process.


As such, I have amended the response to question 30 on the Personal Data Questionnaire to disclose that business relationship which could result in a possible conflict of interest.


Amended response: Remaining funds in former law firm’s 401(k) - $1947.36. These funds are in the process of being disbursed. This could be a potential conflict of interest and I would resolve this by disclosing this arrangement on the record prior to any hearing involving members of my former law firm. Recusal is necessary.


AMENDED 10/31/06: In regards to my letter dated September 22, 2006 please be advised that all of my 401 (k) funds with my prior law firm have been transferred to me. There is no potential conflict there anymore.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  NO.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  NO 

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities? NO.  Have you ever defaulted on a student loan?  NO.  Have you ever filed for bankruptcy?  NO.

34.
Have you ever been sued, either personally or professionally?  NO.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  NO.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  NO.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  NONE.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  NONE.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  NONE.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  NONE.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  NO.  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  NO.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  NO. If Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  NO.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  NO.  If so, please specify the amount, solicitor, donor, and date of the solicitation.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  NO.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a) 
SC BAR - SIXTH CIRCUIT REPRESENTATIVE, YOUNG LAWYERS DIVISION;


(b) 
SC TRIAL LAWYERS ASSOCIATION - BOARD OF GOVERNORS, 
SIXTH CIRCUIT REPRESENTATIVE;


(c) 
CHESTER COUNTY BAR—SEC/TREAS;


(d) 
MUNICIPAL ATTORNEYS ASSOCIATION;


(e)
SC CONFERENCE OF FAMILY COURT JUDGES;


(f)
NATIONAL CONFERENCE OF JUVENILE AND FAMILY COURT JUDGES.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
CHESTER ROTARY CLUB/PAST PRESIDENT, PAUL HARRIS FELLOW;


(b)
CHESTER YMCA BOARD/PAST PRESIDENT;


(c)
CHESTER/FAIRFIELD CITADEL CLUB - PAST PRESIDENT, SEC/TREAS;


(d)
BLACKSTOCK BLUEGRASS INC. -PAST PRESIDENT;


(e)
THE CITADEL ALUMNI ASSOCIATION;


(f)
RICHARD WINN ACADEMY-BOARD MEMBER;


(g)
PALMETTO BOYS STATE STAFF;


(h)
BOARD OF DEACONS, CHESTER ARP CHURCH – PAST CHAIRMAN.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I HAVE ALWAYS BEEN VERY INVOLVED IN MY CHURCH AND COMMUNITY. I COACH ALL OF MY CHILDREN IN THEIR VARIOUS SPORTS.  I HAVE BEEN ACTIVELY INVOLVED WITH AMERICAN LEGION PALMETTO BOYS STATE FOR THE PAST 22 YEARS.

49.
References:


(a)
TONY E. POPE 


SENIOR VICE PRESIDENT – FIRST CITIZENS, OFFICE

 
(803) 385-3389


1612 JA COCHARN BY-PASS


CHESTER, SC 29706; 


1180 OAKWOOD DRIVE 


CHESTER, 29706. 


(b)
CLINT H. DAVIS 



PASTOR- CHESTER ARP CHURCH



569 GREAT FALLS HWY



CHESTER, S C 29706



(803) 581-6209


(c)
DAVID S. FLEMING 


GRADUATE PROGRAM COORDINATOR 


CLEMSON UNIVERSITY


OFFICE OF GRADUATE PROGRAMS 


G-01 TILLMAN HALL 


BOX 340702 


CLEMSON, SC  29634-0702


(864) 656-2370

(d)
STEPHEN T. SAVITZ – ATTORNEY


GIGNILLIAT, SAVITZ & BETTIS, LLP 


900 ELMWOOD AVENUE, SUITE 100 


COLUMBIA, SC 29201


(803) 799-9311


(e)
VICK MEETZE, ATTORNEY



311 LIPSCOMB STREET



MARION, SC 29572



(843) 423-3417

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature: s/Brian M. Gibbons

Date: 9/8/06

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:


BRIAN McDOWELL GIBBONS

Address:


POST OFFICE DRAWER 580

Work Telephone:

(803) 385-2128

1.
Why do you want to serve another term as a Family Court Judge? 

I love this job.  My career in law has given so much to me, and I want to continue to give back to the public.

2.
Do you plan to serve your full term if reelected?

Yes.

3.
Do you have any plans to return to private practice one day?


Yes.  If I am able to at the age I cease serving on the bench.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I do not tolerate them at all.  Only to consider scheduling matters or abuse/neglect situations.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

If there is an appearance of impropriety, recusal is always the best option.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would most probably recuse myself due to the appearance of impropriety.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

I would disclose any potential conflict.  I would also confer with my spouse or close relative to rectify the situation.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I confer with other judges and refer to the canons of judicial conduct.  I do not accept them if there is an appearance of impropriety.  This has not been an issue in my 16 months on the bench.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would speak with the individual, follow up on his or her corrective action, and if required, I would report it to the appropriate authority.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?


No.

12.
Do you have any business activities that you have remained involved with since your election to the bench?


No.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?

I instruct lawyers to prepare the orders.  If I take a matter under advisement, I issue detailed instructions.  I have form orders for pro se litigants, if they do not have them.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

My secretary has a calendar and timeline for all my dockets and outstanding orders.  She follows up with letters and places calls if orders are late.  Presently, I have no decisions under advisement.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?

I check on their progress at pretrial hearings or status conferences.  I also require interim reports as the case progresses.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

My job is to fairly and impartially interpret, apply and enforce the law of South Carolina.  Proper enforcement and application of the law is the best public policy there is.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

Juvenile drug court, mock trials, CLE instruction.  Palmetto Boys State involvement as well.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

Yes, sometimes, when you are assigned far away. Frequent phone calls and emails.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes.

23.
What do you feel is the appropriate demeanor for a judge?

Nice, approachable and evenhanded.  Always courteous to litigants and court staff.  Command of the courtroom.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


24/7

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

It is human to have one’s patience tested, and it is human to become angry sometimes.  This has never compromised my impartiality and fairness however.   I attempt to control the courtroom without anger and at the same time be firm and consistent.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


None.

27.
Have you sought or received the pledge of any legislator prior to this date?


No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No.

30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No.

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Brian McDowell Gibbons
Sworn to before me this 8th day of September, 2006.

Notary Public for South Carolina

My commission expires: March 7, 2014

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Family Court, 7th Circuit, Seat 1

NAME:


Ms. Georgia V. Anderson


BUSINESS ADDRESS: 
Spartanburg Judicial Center





    
180 Magnolia Street





     
Spartanburg, SC  29306


TELEPHONE NUMBER:
(office):  864 562-4395

2.
Date of Birth:  1952


Place of Birth:  Loris, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on 12-2-78 to David Franklin Anderson. Never divorced. Three children.

6.
Have you served in the military? No. 

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Fall 1970 – Spring 1974  USC-Coastal, Bachelor of General Studies, cum laude.


Fall 1975 – Spring 1978  USC School of Law, Juris Doctorate.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to practice law in South Carolina in November 1978.  

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.



While attending USC-Coastal (1970-1974), I served as Student Government Secretary-Treasurer, Student Government President, Yearbook Editor, and as a school representative at SC Student Legislature.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


1-26-01
3 hrs

Family Law Section
/ SC Bar;


5-3-01
6.25 hrs
Family Court Judges Conference;


8-23-01       8.25 hrs
Judicial Conference / SCCA;


12-01

6 hrs

Family Court Bench-Bar / SC Bar;


5-1-02
6 hrs

Family Court Judges Conference;


1-25-02
3 hrs

Family Law / SC Bar;


8-22-02
8 hrs

Judicial Conference / SCCA;


9-9-02
26 hrs

Domestic Conference/ NJA in Reno, Nevada;


12-6-02
6 hrs

Family Court Bench-Bar / SC Bar;


4-30-03
6.5hrs

Family Court Judges Conference;


1-24-03
3 hrs

Family Law – Part II / SC Bar;


8-21-03
7.5 hrs
Judicial Conference / SCCA;


12-5-03
6 hrs

Family court Bench-Bar / SC Bar;


4-28-04
5 hrs

Family Court Judges Conference;


1-23-04
3 hrs

Family Law Section / SC Bar;


8-19-04
7.25 hrs
Judicial Conference / SCCA;


8-19-04
1 hr

Judicial Oath of Office / Supreme Ct;


12-3-04
6 hrs

Family Court Bench-Bar / SC Bar;


12-10-04
5.5 hrs
Seminar for Chief Admin Judges / SCCA;


1-21-05
3 hrs

Family Law Section / SC Bar;


4-27-05
6 hrs

Family Court Judges Conference;


7-11-05
6 hrs

Orientation School for New Judges;


8-24-05
7.75 hrs
Judicial Conference / SCCA;


12-2-05
6 hrs

Family Court Bench-Bar / SC Bar;


1-27-06
3 hrs

Family Law Section / SC Bar;


4-26-06
6 hrs

Family Court Judges Conference;


8-23-06
6 hrs

Judicial Conference;


8-22-06
6 hrs

Mini-Summit on Justice for Children / Ct of Appeals.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  


I was a speaker & panelist at a Domestic Violence Seminar in August 2000.  I was and instructor/panelist at the New Judges Orientation School in July 2005.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All South Carolina Courts – Admitted to SC Bar in November 1978.


US Supreme Court - Admitted 1984.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


November 1978 – August 1983 - Spartanburg County Public Defender;


September 1983 - Spartanburg County Assistant Solicitor;


October 1983 –  June 1995 - Spartanburg County Magistrate;


July 1995 – present - Family Court Judge, 7th Circuit, Seat 1.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Not Rated.  I never applied.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
22.
Have you ever held judicial office? Yes  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Oct 1983 – June 1995  Magistrate - criminal jurisdiction was 30 days or $1,000 fine. Civil jurisdiction was $2,500.


July 1995 – present Family Court Judge.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Edwards v. Campbell, Sup Ct, Opinion No. 26194;


(b)
Foster v. Foster, Court of Appeals Unpublished Opinion No. 2003-UP-431;


(c)
Woodson v. Golden, Court of Appeals Unpublished Opinion 2004-UP-034;


(d)
Merritt v. Merritt, Court of Appeals Unpublished Opinion 2005-UP-009;


(e)
DSS v. Phillips, 365 SC 572, 618 S.E.2nd 922.

24.
Have you ever held public office other than judicial office? NO.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? NO.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


May 1974 – Oct 1974 - Clerk for the Horry County Family Court.


Oct 1974 – August 1975 - Secretary for Parks, Recreation, & Tourism.


During college and high school I worked as seasonal help at Krispy Kreme in Myrtle Beach and as a hostess at the SC Welcome Center at Little River.  1977-78, while attending Law School, I clerked with the Richland County Solicitor’s Office.

28.
Are you now an officer or director or involved in the management of any business enterprise?  NO. 

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None except for spouse’s former joint ownership of building with other others, as disclosed herein.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance? NO.  

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  NO.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities? NO. Have you ever defaulted on a student loan? NO. Have you ever filed for bankruptcy?  NO.

34.
Have you ever been sued, either personally or professionally?  NO.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)? NO.  

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal? NO. 

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I have no knowledge of any charges or allegations for violations of these provisions.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I have no knowledge of any charges or allegations for violations of these provisions.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek. None to date.  I anticipate spending less than $100 for postage and letters to be distributed at the appropriate time.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?   NO. 

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf? NO. Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? NO.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy? NO. 

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  NO.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
SC Bar Association;


(b)
Spartanburg County Bar Association;


(c)
Conference of SC Family Court Judges;


Served as Conference President 04-05, Vice-President 03-04, Sec-Treas 02-03.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Trinity United Methodist Staff/Parish Committee, Jan 02-Dec 04.  Served as chairman for years 2003 & 2004.


(b)
Trinity United Methodist Board of Trustees – trustee since Jan 04.


(c)
Piggy Bank Investment Club since 1980.  Social club of 14 professional women.  I have been serving as president since 2004.


(d)
Family Court Judges Advisory Committee, August 2001 – August 2005.


(e)
Chief Justice Toal’s Blue Ribbon Task Force – 2004-2005.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.
References:


(a) 
Bank of America


    
Customer Service & Support


    
PO Box 25118


    
Tampa, FL  33622


     
1-800-862-1111


(b) 
Mary B. Olejnik


      
167 Fairview Ave.


       
Spartanburg, SC 29302


      
864-573-8806


(c) 
Malcolm J. Caldwell


     
2315 Deerfield Way


     
Spartanburg, SC 29302


     
864-585-9549


(d) 
William V. Cummings


      
679 E. Main St.


      
Spartanburg, SC  29302


      
864-573-9688


(e) 
Beverly D. Jones


      
PO Box 3547


      
Spartanburg, SC 29304


      
864-585-5100

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Georgia V. Anderson
Date: 9/28/06

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
Georgia V. Anderson

Address:
Spartanburg County Judicial Center



180 Magnolia St.



Spartanburg, S. C.  29306

Work Telephone:  864 562-4395

1.
Why do you want to serve another term as a Family Court Judge? 

It has been my honor and privilege to serve the citizens of the Seventh Circuit and the state of South Carolina as Family Court Judge since July 1995.  This has my professional goal since my early years as an attorney, and I would very much like to continue to serve in this capacity.  It is my goal to give litigants their day in court, to fairly dispense justice.  

2.
Do you plan to serve your full term if reelected? 


YES

3.
Do you have any plans to return to private practice one day? 


NO

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice? 


YES

5.
What is your philosophy regarding ex parte communications?  


They should be avoided.  


Are there circumstances under which you could envision ex parte communications being tolerated? 


Yes. Ex Parte communications may be necessary in emergency situations, administrative, and scheduling matters.  They should be conducted only when the judge reasonably believes they will not provide an advantage to a particular side.  When ex parte communications are received unintentionally all parties should be promptly notified.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I do not feel that recusal is required where lawyer-legislators are concerned, but they should not be referred to in court in their legislative capacity.  I have no former law partners.  If I feel uncomfortable in hearing a case due to the attorney or litigant before me, then I disclose the relationship, and give the parties an opportunity to object.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion? 


I would give that party’s request great deference, and would recuse

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative? 


After disclosing the relationship, I would recuse upon request.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  


I do attend social gatherings where members of the bar and other judges are present.  I pay my own way. 

10.
How do you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge? 


If I believed that the offense raised a substantial question as to the judge or attorney’s fitness,  I would take reasonable steps, which might include talking with the offender, and then reporting to the appropriate authority

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?  


NO

12.
Do you have any business activities that you have remained involved with since your election to the bench?  


NO

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders? 


It is my practice to ask one of the participating attorneys to prepare the order, and share a copy with opposing counsel prior to submitting it for signature.  However, I do personally prepare some orders.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?  


My administrative assistant monitors the requests to prepare orders, and 
sends reminders as needed.  She also monitors and reminds me about 
matters taken under advisement. 

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?

I cannot recall a case where I felt that the guardian had acted improperly.  If a party feels that the guardian has overstepped, or is not 
fulfilling his/her obligations, then the concerned party could bring a motion asking for guidance and direction from the Court, or that the guardian be relieved of duties in that case.  Removal of a Guardian should not be done summarily, but only after careful consideration of the facts, circumstances, and allegations then existing.  At the conclusion of a contested custody/visitation case, I usually call the Guardian as the Court’s witness to report on the guardian’s findings, and to report on his/her fees, The guardian is subject to cross-examination.  Only on rare occasions do I ask the Guardian for a recommendation on the issues being tried.  At pre-trial/status conferences, I ask if the guardian has made findings available to both parties.  I cannot recall a problem with professionals called to testify.  The professional’s testimony is considered along with all other evidence in that case.  I do not monitor professionals during the pendency of a case.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


A judge can participate in activities that will promote the legal system, and the administration of justice.   A judge can participate in charitable organizations that promote the well-being of humankind, and do not  conflict with his position, and do not reflect bias or prejudice by membership or activity.  However, a judge should not use his position for fund-raising purposes.  

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I have been a guest speaker at civic organizations, Spartanburg High 
School National Honor Society, CLE on Domestic Violence, and a 
private investigators conference.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)? At times, yes. 


How do you address this?


 My immediate family has been very understanding and supportive, but there have been sacrifices, such as not being able to attend a child’s extracurricular or scholastic activity.  The biggest strain has been on social relationships, and which have been limited to family, fellow judges, a few close family friends, my investment club, and church members. 

19.
Are you involved in any active investments from which you derive 
additional income that might impair your appearance of impartiality?  NO  

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved? 


NO

21.
Do you belong to any organizations that discriminate based on race, religion, or gender? 


NO

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses? 


YES

23.
What do you feel is the appropriate demeanor for a judge?


I feel that a judge should be patient, courteous, attentive,
conscientious, and diligent in the administration of his duties.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  


I try to apply them always.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  


NO 


Is anger ever appropriate in dealing with attorneys or a pro se litigant?  NO

26.
How much money have you spent on your campaign?  


None  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

27.
Have you sought or received the pledge of any legislator prior to this date?


NO

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  


NO

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  


NO
30.
Have you contacted any members of the Judicial Merit Selection 
Commission? 


NO

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  



NO

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  


YES

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Georgia V. Anderson

Sworn to before me this 28th day of September, 2006.

Notary Public for South Carolina

My commission expires: November 11, 2012

AMENDED PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Family Court, Seventh Judicial Circuit, Seat 2

NAME:


Mr. James F. Fraley, Jr.


BUSINESS ADDRESS:  
Family Court, County Judicial Building, 





    
180 Magnolia Street,





    
Spartanburg, S.C.  29306


TELEPHONE NUMBER:
(office):  (864) 573-7732

2.
Date of Birth:   1951


Place of Birth:   Salisbury, N.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on 10-19-1985 to Margaret Karen Fraley. Never divorced. One child.

6.
Have you served in the military?  No military service.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina, B.A.  1974, (attended fall 1970 to spring 1974).


University of South Carolina, J.D.  1977, (attended fall of 1974 to spring 1977).

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to the South Carolina Bar in 1977.  I took the bar exam only once.  I have not taken a bar exam in any other state.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


During my last year in law school, I was elected by other law students to represent them on the law school’s Legislative Council.  I was also a member of a legal fraternity.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
8/23/06
2006 Annual Judicial Conference;


(b)
8/22/06
2006 Family Court Judge Seminar (Mini Summit on Children);


(c)
7/10/06
Orientation School for New Family Court Judges Conference (speaker- adoption seminar only);


(d)
4/26/06
2006 Family Court Judges Conference;


(e)
8/3/06
2006 SCTLA Convention (Family Law Seminar- speaker);


(f)
1/27/06
Family Law Section;


(g)
12/2/05
S.C. Family Court Bench/Bar Conference;


(h)
8/24/05
2005 Annual Judicial Conference;


(i)
6/29/05
Attorney  ECF Training;


(j)
4/27/05
2005 Family Court Judges Conference;


(k)
1/21/05
Family Law Section;


(l)
12/10/04
Seminar for Chief Administrative Judges (Moderator);


(m)
8/19/04
Judicial Oath of Office;


(n)
8/19/04
Judicial Conference;


(o)
4/28/04
Family Court Judges Conference;


(p)
1/23/04
Family Law Section Meeting;


(q)
12/5/03
Family Court Bench/Bar Conference;


(r)
8/21/03
Judicial Conference;


(s)
4/30/03
Family Court Judges Conference;


(t)
1/25/03
Children’s Law Committee;


(u)
1/24/03
Family Law;


(v)
8/22/02
Judicial Conference;


(aa)
8/1/02
SCTLA Annual Convention (Family Law Seminar);


(bb)
8/1/02
Family Court Judges Conference;


(cc)
1/25/02
Family Law Section;


(dd)
9/7/01
Lexis-Nexis Training;


(ee)
8/23/01
Judicial Conference;


(ff)
5/3/01
2001 Family Court Judges Conference;


(gg)
1/26/01
Family Law Section.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.  


Prior to coming on the bench, I taught a business law course at Rutledge College in Spartanburg, S.C.  I have also lectured at a CLE approved seminar on the family court financial declaration and served as discussion leader for the seminar (early 1990’s).  I have lectured on two separate occasions at the seminar for Family Court judges (most recently 2006) regarding the experiences of a new Family Court Judge and on adoptions.  I organized and moderated a seminar for the S.C. Court Administration for the Chief Administrative Judges (2004).  I served on a panel of 3 Family Court judges to answer questions involving substantive and procedural issues in Family Court at the S.C. Trial Lawyers Convention (2006).  I was a speaker at the “Mini Summit” on Justice of Children (2006).  I am scheduled to lecture at a Family Violence Conference on the topic “Is it Family Court or Criminal Court?” on October 13, 2006.

12.
List all published books and articles you have written and give citations and the dates of publication for each. None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All courts of South Carolina 11/9/77;


Federal District Court (S.C.) 1/8/79;


U.S. Court of Appeals for the Fourth Circuit 12/20/81;


Supreme Court of the United States 6/22/1981.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


I began practicing law with Michael W. Skeen in November 1977 and we formed a partnership (Skeen and Fraley) shortly thereafter. In 1979, Paul Townsend McChesney, who had been serving as law clerk to then South Carolina Supreme Court Justice, C. Bruce Littlejohn, joined our firm.  Shortly after Mr. Skeen’s departure, Paul Townsend McChesney’s father, the Honorable Paul S. McChesney, Jr. retired as judge of the Family Court of the Seventh Judicial Circuit to join our firm (Fraley, McChesney and McChesney). This firm engaged in general practice through most it its history, with most of my practice devoted to family law.  From time to time several other attorneys were associated with the firm on different occasions.  In May of 1998, I was elected to the Family Court bench.


before a Master-In-Equity.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
22.
Have you ever held judicial office?  Yes.  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  


I was elected by the General Assembly to the Family Court in May 1998 and have served since January, 1999.  


Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  


Family Court has jurisdiction over most family matters and juvenile crime.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Laura Lee Mabry Ballenger v. Gerald John Ballenger, Jr.;


(b)
Jane and John Doe v. Jeff McAbee et al. (see opinion no. 4119, heard May 9, 2006, filed June 5, 2006);


(c)
Diane Q. Brown v. George C. Brown  (see 362 SC 85, 606 S.E. 2d 785);


(d)
Tom Drake Kisling v. Donna Joan Allison  (see 343 SC 674, 541S.E.2d 273);

 
(e)
DSS v. Jekeithlyn Ross et al. see unpublished opinion 2006-UP 268, heard May 17, 2006, filed June 1, 2006.

24.
Have you ever held public office other than judicial office?  
I have never held any other public office.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


In the spring of 1995, I was a candidate for judicial office (Family Court, 
Seventh Circuit, Seat # 1.)  I withdrew before the election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


I have had no other employment except for part-time employment while in college and law school and a short teaching position mentioned above.  During college, I worked 3 summers in a textile mill, worked for a cabinet maker, and worked in the U.S.C. Law School library.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  None.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I do not hear any cases of former clients.  If such a case us set on my docket, it is transferred to another judge.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
None.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

AMENDED 34.
Have you ever been sued, either personally or professionally?  If so, give details.


No.  However, when I ran for this seat about 6 years ago, an investigator telephoned me and asked me about an action where I was named as a party (I believe it was Federal Court).  I have never been served with that lawsuit and know nothing else about it.


AMENDED:


In 1990, Carolina Investors, Inc. filed an action naming me as a party defendant in the case of Carolina Investors, Inc., Plaintiff vs. Leslie C. Edwards, Daisy Littlejohn Edwards, Bishop Furniture Company, Rey’s Jewelers, Kathy Weathers Lee, and James F. Fraley, Jr., Defendants.  This was a foreclosure action against the Edwardses.  To the best of my knowledge, I was named as a party since as a lawyer I represented one of the Edwardses in an action in Family Court.  The Family Court required one of the Edwardses to pay me an attorney fee.  Under statute, an attorney fee award is a lien against the person’s real estate who owes the fee.


Paragraph 10 of the Complaint alleged: “That the Defendant, James K. (sic) Fraley, Jr. is made a party hereto by virtue of Orders for attorney’s fee filed in the Family Court for Spartanburg County against Leslie Edwards.  Said Defendant should be required to establish her (sic) lien or be forever barred.”


I have also been made aware of two actions filed in U.S. District Court, District of South Carolina (Spartanburg).


This first case is Irving E. Twitty vs. Tammy Terrial Stevens; SAFE Homes Rape Crisis Coalition; Robert Hall, Magistrate Judge; James F. Fraley, Jr., Family Court Judge; and R. I. Shaffer, filed in 2000.  


The second case is James M. Walby vs. James F. Fraley, Jr., Judge, Seventh Judicial District Family Court, filed in 2001.  


I was never served with process on either of the Federal actions.  Both cases were apparently dismissed.  I have no knowledge of the allegations of either complaint.


When I ran for this seat about 6 years ago, an investigator telephoned me and asked me about an action where I was named as a party (I believe it was Federal Court).  I had never been served with that lawsuit and know nothing else about it.  It may have been one of the actions explained above.
36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
S.C. Conference of Family Court Judges - - Finance Committee Chair 
(2006-2007), member of the Executive Committee (2005 to present).

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Covenant Presbyterian Church (Deacon, Elder, Finance Committee chair (before I was Judge), Commitment chair, Church Office Nominating chair, adult Sunday School teacher, youth fellowship leader);


(b)
Former member of Spartanburg Civitan Club (served as Sergeant at Arms and on the Board of Directors) more than 5 years ago;


(c)
Dorman High School PTA;


(d)
Carolina Foothills Civil War Roundtable.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I feel I am respected by the Spartanburg Bar and by members of the Covenant Presbyterian Church, where I have been elected to numerous positions.  My family is most important to me.  Most of my spare time is spent with my wife and 19 year old daughter.

49.
References:


(a)
Stanley W. McChesney



107 Lakeridge Lane



Spartanburg, SC 29301


(b)
Henry L. Polston


(c)
Russell Sanders



122 Windyrush Road



Spartanburg, SC 29301


(d)
James J. Raman



175 Magnolia Street, Suite 102



Spartanburg, SC 29306


(e)
Denise O’Shields (banker).

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ James F. Fraley, Jr.

Date:  September 26, 2006

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
James F. Fraley, Jr.

Address:
272 Holly Drive, Spartanburg, S.C.  29301

Work Telephone:
(864) 573-7732

1.
Why do you want to serve another term as a Family Court Judge? 

I have worked for 29 years in the area of Family law. I enjoy serving people in this capacity and have worked many years to achieve my goal to be a Family Court judge.

2.
Do you plan to serve your full term if reelected?  Yes

3.
Do you have any plans to return to private practice one day?  No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?   Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  


Ex parte communication must be avoided, except where allowed by statute and rule in certain emergency situations.  If someone attempts an ex parte communication, I immediately stop the conversation and make arrangements to discuss the case with all parties.  The Court may allow ex parte communications if necessary for scheduling administrative purposes, so long as the court does not deal with the merits of the case or other substantive issues.  Of course, these exceptions apply only if the court reasonably believes the communication does not provide a tactical advantage to the party making the ex parte communication and that the court promptly notifies all other parties of the substance of the ex parte communication so that the adverse parties may timely respond.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

A judge is required to hear and decide all matters assigned to him unless disqualification is required.  Disqualification is not automatically required in any of these circumstances, unless there was some financial  arrangement still in existence between a judge and a former associate which would require disqualification.

I have no such relationship with any former associate or partner.  Should a former associate or partner appear before me, I would disclose the former relationship.  I would recuse if there was an appearance of impropriety.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


Yes, I would recuse myself as a judge as required to avoid the appearance of impropriety.  It would be improper for a judge to hear any case where judicial conduct would give a reasonable person a belief that a judge’s participation in a case would appear to affect the court’s integrity or impartiality.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?   


I would disqualify myself .

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality? 


I only accept ordinary social hospitality from lawyers.  However, I will 
accept gifts from family members.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge? 


I would take appropriate action if there was a violation of the Code of Ethics. I would report it.  If not a violation of the Code of Ethics, I would have a private conference with the lawyer or judge.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?  No

12.
Do you have any business activities that you have remained involved with since your election to the bench?  No

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?   


I prepare a few of them.  In other cases I either I issue written instructions to all parties, rule from the bench on the record, or meet with the lawyers on all sides in chambers and ask one of the lawyers to propose an order.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

I keep a calendar.  I also review my list of orders due from attorneys on a monthly basis.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?   


When I appoint a GAL, I issue an order setting out the GAL’s specific duties.  I also review the status of the GAL’s investigation at pre trial conferences.  I also call the GAL as a court witness to learn of the GAL’s investigation.  The GAL’s investigation is subject to cross examination by the parties.  However, I can think of no reason that I should have any contact with other testifying professionals outside of the trial of a case.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  


Publicly elected officials, especially the legislature, has the primary duty to set and promote public policy.   The courts must support such policy.  The court interprets the law.  The legislature makes the law.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  


I have spoken and arranged seminars for the education of lawyers and judges.  I intend to continue this when I have the opportunity.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

A judge’s judicial duties take precedence over all the judge’s other activities.  At times a judge must refrain from appearance at certain social 
functions if litigants may be present.  You must manage judicial duties efficiently so that you have sufficient time for family and friends.  Further, a 
judge cannot allow family or other relationships to influence a judge’s judicial conduct or judgment.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?   No

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No.  My interpretation of Canon 3 prohibits this.  There is also an appearance of impropriety.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes

23.
What do you feel is the appropriate demeanor for a judge?  

A judge must be polite, courteous, compassionate and/or firm when just, attentive, patient, and dignified to all. 

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?   


Yes, these rules apply at all times including in my official capacity and in my private life.  All of a judge’s activities including those in an unofficial capacity must be conducted in a manner not to cast doubt on a judge’s ability to be and give the appearance of impartiality, and a judge’s conduct both public and private must not demean the judicial office or interfere  with the proper performance of judicial duties.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


Growing up, I was taught to be slow to anger.  I have always tried to practice this principle.  I do think that this emotion exists for a reason.  However, if used by a judge he must not allow his anger to interfere with his discretion and ability to make rational and reasonable decisions.  A judge is required to remain polite, courteous, and patient, so I cannot think of an occasion that it should be used on the bench.  A judge has a lot of power.  A judge should be able to keep order and require compliance with the rules without resorting to anger.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  


None.  The only expense I foresee is the delivery of this packet to the commission and the related travel expenses.  It should not be over $100.00.

27.
Have you sought or received the pledge of any legislator prior to this date?  No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No to both questions
30.
Have you contacted any members of the Judicial Merit Selection 
Commission?  
No

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/James F. Fraley, Jr.
Sworn to before me this 27th day of September, 2006.

Notary Public for South Carolina

My commission expires: November 22, 2012

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Family Court, 8th Judicial Circuit, Seat 3


NAME:


Mr. Billy A. Tunstall, Jr.


BUSINESS ADDRESS: 
528 Monument Street, Room 208 






Greenwood, SC  29646


TELEPHONE NUMBER:
(office): 864-942-8643

2.
Date of Birth: 1954


Place of Birth: Greenwood, South Carolina

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Separated. Married on November 29, 1980 to Bridget Hawkins Tunstall. Divorce action filed June 21, 2006,  Docket # 2006-DR-42-1687,  Billy A. Tunstall, Jr. vs. Bridget Tunstall, Family Court for Spartanburg County, on the grounds of one year’s continuous separation. Two children.

6.
Have you served in the military?  NO.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.  


Lander College, 1974--1977, Bachelor of Science.  


University of South Carolina Law School, 1977--1979, Juris Doctor.  

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state. 


All South Carolina Courts admitted May 14, 1980.


United States District Court for the District of South Carolina admitted November of 1982.     

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  


Lander College:



Most Outstanding Student in Economics 1975-1976;



Most Outstanding Student in Economics 1976-1977;



Blue Key Honor Society – Secretary.


University of South Carolina:



Order of Wig and Robe Member;



American Jurisprudence Award for Evidence;



American Jurisprudence Award for Administrative Law;



American Jurisprudence Award for Trusts and Estates;



American Jurisprudence Award for Contracts.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
01/2001 – Family Law Section;


(b)
05/2001 – 2001 Family Court Judges;


(c)  
08/2001 – 2001 Annual Conference;


(d)  
08/2001—Judicial Conference;


(e)  
10/2001 – Lexis-Nexis Training;


(f)  
01/2002 – Family Law Section II Taxes;


(g)  
01/2002 – Family Law Section II Taxes;


(h)  
05/2002 – Family Court Judges Conference;


(i)  
08/2002 – 2002 Annual Convention;


(j)  
08/2002 – Judicial Conference;


(k)  
01/2003 – Family Law Section;


(l)  
04/2003 – 2003 Annual Conference;


(m) 
05/2003 – 2003 Annual Spring Conference;


(n)  
08/2003 – 2003 Judicial Conference;


(o)  
01/2004 – Family Law Section;


(p)  
05/2004 – 2004 Annual Conference;


(q)  
08/2004 – Judicial Conference;


(r)  
01/2005 – Family Law Section;


(s)  
04/2005 – 2005 Family Court Judges;


(t)  
08/2005 – 2005 Annual Judicial Conference;


(u)  
12/2005 – SC Family Court Bench;


(v)  
01/2006 – Family Law Section;


(w)  
05/2006 – 2006 Annual Conference;


(x)  
08/2005 – 2006 Annual Judicial Conference.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.   

1987—1993, attorney Coach for the South Carolina High School Mock Trial Competition. Each year I taught Greenwood High School Students how to prepare and try a case for mock court competition.  This included trial tactics, rules of evidence, and courtroom demeanor.


1996, taught the legal portion of the Constable Training Course at Piedmont Technical College.  This course consisted of training in areas of criminal law.


1998, lectured on what newly elected judges should expect at the South Carolina New Judges School.

1999, lectured at the State Wide Bar association on recent case law and ramifications.


On several occasions I assisted in education programs sponsored by the South Carolina Bar Association to educate the public about the court system.  My topic was Family Court.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  NONE.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  


All South Carolina Courts, admitted May 14, 1980.


United States District Court of South Carolina, admitted November 1982.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:

After graduation from Law School in December of 1979, I was admitted to the South Carolina Bar in May of 1980.

In May, 1980, I opened my office as a sole practitioner.  My practice was a general practice, including civil, criminal, and family court work.  I was also the Public Defender for the Greenwood and Abbeville Family Courts.

In 1981, I was employed by the Law Firm of C. Rauch Wise as a associate.  I also accepted a part time position as city Judge for Ware Shoals.

In 1982, I became a partner in the firm.  The name of the firm was changed to Wise and Tunstall, Attorneys.  I remained a partner in that law firm until July of 1997.  The practice was general in nature, and was approximately eighty (80%) percent domestic.


In 1997, I became a South Carolina Family Court Judge.


15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.  


Appointed Family Court Judge July 8, 1997.  


Elected Family Court Judge for the Eighth Judicial Circuit, Seat Number Three - May, 6, 1998.


Reelected Family Court Judge for the Eighth Judicial Circuit, Seat Number Three commencing 2001.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Ritchie vs Ritchie, 2004-DR-30-512, (attached);


(b) 
King and King vs Ligons and Quarles, 2005-DR-24-676, (attached);


(c)  
Hopper vs Hopper, 2004-DR-24-374, (attached);


(d)  
Kirk vs Kirk, 2003-DR-24-298, (attached);


(e)  
Pirri vs Pirri, 2002-DR-01-228, (attached).

24.
Have you ever held public office other than judicial office?  NONE.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  

I was part-time City Judge for Ware Shoals in 1983.  My employer was the City of Ware Shoals.  My job responsibilities included disposing of all City Charges brought by City Police Officers, issuing warrants, and setting bond on defendants.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? NO.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  NO.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  NO.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. 


I own two rental homes.  I do not hear any cases in which involve my tenants.


I own 50% stock in Lee Plastics, Inc.  I do not hear cases which involve Lee Plastics, Inc. employee or customers.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  NO.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute? NO.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  NO.

34.
Have you ever been sued, either personally or professionally?  If so, give details.  


Divorce action filed June 21, 2006, Billy A. Tunstall, Jr. vs Bridget Tunstall, Spartanburg County, 2006-DR-42-1687.  She counterclaimed for Divorce on the grounds of one year separation, asking for Divorce, alimony, and attorneys fees.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
NO.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  NO.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  NONE.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  NONE.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  NONE.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  NONE.

42. Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  NONE.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  NO.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  NO.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  NO.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a) 
South Carolina Bar Trial Lawyers Association;


(b) 
Executive Committee;


(c) 
CLE Committee.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  


(a) 
Main Street United Methodist Church Member 1959—present;


(b) 
Greenwood Country Club.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


Member of the South Carolina Human Affairs Commission 1985—1988.

49.
References:


(a) 
Hazel Hughes, Executive 



Capital Bank



109 Montague Avenue



Greenwood, SC  29646



(864) 941-8212


(b) 
Ingram Moon



Clerk of Court for Greenwood County



528 Monument Street



Greenwood, SC  29646



(864) 942-8546


(c) 
Representative Marion Carnell



Greenwood Avenue S.



Ware Shoals, SC  29692



(864) 456-2596


(d)     
Melvin Poole



110 Crescent Road



Greenwood, SC  29649



(864) 223-7773


(e) 
Sheriff Dan Wideman



Greenwood County Sheriff’s Department



Edgefield Street



Greenwood, SC  29646



(864) 942-8031

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ Billy A. Tunstall, Jr.
Date: 10/3/06

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
Billy A. Tunstall, Jr.

Address:
112 Crescent Road



Greenwood, South Carolina  29646

Work Telephone:
864-942-8643

1.
Why do you want to serve another term as a Family Court Judge?  

I have gained a lot of insight with my terms on the Bench.  I am continuously learning and feel I am a better Judge with this experience.  This experience allows me to better serve the people of South Carolina.

2.
Do you plan to serve your full term if reelected?  Yes

3.
Do you have any plans to return to private practice one day?  No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I do not allow ex parte communications.  I do not allow attorneys in chambers unless all attorneys are present.  My secretary screens all telephone calls and mail to avoid any ex parte communication.  On rare occasions, there are times when attorneys request ex parte Orders on cases.  I require all correspondence on these to be in writing and filed with the Clerk of Court so that at any time, anyone can review everything I reviewed.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

If there is any reason that I may be influenced by litigants or attorneys, I recuse myself on my own motion.  If there is an appearance of bias, I recuse myself.

If there were a lawyer—legislator with whom I were close to, I would recuse myself.  I do not recuse myself just because he/she is a lawyer—legislator, there must be some other bias or appearance of impropriety for me to recuse myself.

As to former associates or law partners, for the first two years on the Bench I refused to hear any case of my former law partner.  After that, I hear his cases unless someone requests me to recuse myself (which has never happened).

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

After disclosing something that has the appearance of bias (even though it would not affect my judgment), if any party requested my recusal I would grant it.  I do not want any attorney or litigant in my courtroom worried about my bias.  I feel it is important that everyone feel they had a fair hearing.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

If there is any appearance of impropriety because of financial or social involvement of a spouse or close relative or friend, I explain that appearance and recuse myself.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I accept no gifts when it is directed to me as a Judge.  As to social hospitality, I attend such functions as Bar Christmas parties, or other functions that are given for the general legal field.  I accept no social hospitality from anyone which is directed to me because I am a Judge.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

If I have knowledge of misconduct of a lawyer or Judge, I must immediately report that misconduct to the appropriate disciplinary council.

11. Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?  


I am not affiliated with any political parties, boards, or commissions.

12. Do you have any business activities that you have remained involved with since your election to the bench? 


None.  I have investments that are dealt with in question # 19.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?  

accordance with my instructions.  That attorney must submit the proposed Order to opposing counsel prior to submitting to the court.  I make appropriate changes.  There are some situations when I draft my own orders.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

calendar.  My Administrative assistant also tracks and keeps up with all of my orders and dead lines.  My Administrative Assistant and I review this procedure continuously.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?

I make sure the Guardians are properly qualified in accordance with the statutes governing GALs and follow case law.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I do not believe in Judicial Activism.  It is only my job to apply to Law of this State to facts that are properly proven in my courtroom.  It is not my job to make law, I only apply law made by the legislature and higher courts.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

At present, I am on the programs committee that plans continuing legal education for our Family Court Associations.  I have been on the Executive Committee for the Family Court Association.  I have also spoken at seminars and have participated with the Greenwood Bar on programs to educate the general public about the Law and Court Systems.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


No.  Actually I feel serving as a Judge gives me more insight and ability to properly deal with my personal relationships of family.  It has taught me to listen to all sides in evaluating any situations.  Everyone has a different perspective on all issues of life.

On occasions when I am stressed about decisions at work, I make a special effort not to bring that stress home to my family and friends.

I use my hobbies to release any stress I have.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  

I also own an interest in Lee Plastics, Inc.  I refuse to hear a case involving anyone who is associated with this company.

I own two rental houses which are managed by a rental Company.  I refuse to hear any cases which involve anyone renting my houses or associated with the Rental agency.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved? No

I refuse to hear any cases where I or my family hold a de minimis financial interest in a party involved.  For example, my father owns a motel.  I refuse to hear a case involving anyone who is staying in the motel.  

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes

23.
What do you feel is the appropriate demeanor for a judge?

I feel the appropriate demeanor for a Judge is to show respect to all people who come before him.  I attempt to be courteous and unbiased to everyone I come into contact with.  I attempt to hear all sides fully prior to rendering my decisions.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  

A Judge should have the same demeanor at all times with all people he/she comes into contact with.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.  No.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees? None

27.
Have you sought or received the pledge of any legislator prior to this date?  No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No
30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

31. While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No, except my Administrative Assistant has typed this package.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Billy A. Tunstall, Jr.
Sworn to before me this 2nd day of October, 2006.

Notary Public for South Carolina

My commission expires June 23, 2007

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Family Court, Judge, Seat #2


NAME:


Mr. Paul Warren Garfinkel


BUSINESS ADDRESS:
c/o The Family Court






100 Broad Street, Suite 248






Charleston, South Carolina  29401


TELEPHONE NUMBER:
(office):  (843) 958-4417

2.
Date of Birth:
1944


Place of Birth:
Charleston, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on June 16, 1991 to Susan Anne (Naman) Garfinkel. Divorced on October, 1988; moving party Ruth Garfinkel, Family Court, Charleston South Carolina; grounds – one year’s continuous separation. Three children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina, 1962 – left due to illness.  Re-enrolled 1963-67, 
AB Degree.


The Citadel (Summer 1964).  Only attended summer session.


University of South Carolina School of Law, 1967-70. JD Degree.

8.
List the states in which you have been admitted to practice law and the year of each admission. Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Only admitted in South Carolina.  Admitted September, 1970.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Omnicron Delta Kappa – member and vice-president (1965-67);


Circle K – member and president (1964-66);


Kappa Sigma Kappa – member (1964-67);


Hillel – member, vice-president and president (1963-67);

Phi Alpha Delta Law Fraternity – member and chairman of Coleman Karesh Testimonial Dinner (1967-1970).

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
Date




Title


January 26, 2001


Family Law Section;



May 3, 2001



Family Court Judges Conference;



July 15, 2001


NCJFCJ Annual Conference;



August 23, 2001


Judicial Conference;



September 7, 2001


West Law Training;



November 2, 2001


Lexis – Nexis Training;



December 7, 2001


Family Court Bench/Bar;


(b)
Date




Title


January 25, 2002


Family Law Section - Taxes;



January 25, 2002


Access to Justice;



May 1, 2002



Family Court Judges Conference;



May 5, 2002



Custody and Visitation;



July 14, 2002


Protecting America’s Future;



August 1, 2002 South Carolina Trial 
Lawyer’s Convention;



August 22, 2002


Judicial Conference;



September 29, 2002

South Carolina Solicitor’s Conference;



December 6, 2002


Family Court Bench/Bar;



December 7, 2002


Family Law Ethics;


(c)
Date




Title


January 24, 2003


Family Law Part II;


April 12, 2003 American Academy of Matrimonial Lawyers;



April 30, 2003


Family Court Judges Conference;



July 20, 2003


NCJFCJ Annual Conference;


August 7, 2003 South Carolina Trial Lawyer’s Convention;



August 21, 2003


Judicial Conference;



December 5, 2003


Family Court Bench/Bar;


(d)
Date




Title


January 22, 2004


Trial and Appellate Advocacy;



January 23, 2004


Family Law Section;



March 28, 2004


Keepers of the Dream;



April 28, 2004


Family Court Judges Conference;



June 5, 2004


South Carolina Collaborative Law;



July 28, 2004


NCJFCJ Annual Conference;



December 10, 2004

Judicial Oath of Office;


(e)
Date




Title

March 20, 2005 
National Conference on Juvenile Justice;



April 27, 2005


Family Court Judges Conference;



July 11, 2005


Orientation School for New Judges;



July 17, 2005


NCJFCJ Annual Conference;



August 24, 2005


Judicial Conference;



September 16, 2005

Mechanics of Family Recovery Court;



September 16, 2005

Teaching Credit (Above);



November 14, 2005

Court Coordination Protocol;



December 2, 2005


Family Court Bench/Bar;



December 9, 2005


Family Court Procedure.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


(a)
In May, 2002, I taught a course at the National Symposium on Custody 
and Visitation and led a panel discussion on the same topic.


(b)
In July, 2002, I lectured at the annual conference of the National 
Council of Juvenile and Family Court Judges on ways fathers who are 
incarcerated because they have not paid child support can become 
reunited with their children.


(c)
In September, 2002, I participated on various panel discussions at the 
South Carolina Solicitor’s Conference on various aspects of family law.


(d)
In July, 2003, I moderated a discussion group at the National Council of 
Juvenile and Family Court Judges Conference on children in crises.


(e)
In July, 2005, I taught a course at a South Carolina Continuing Legal Education seminar on judicial perspectives of a family dependency drug court.


(f)
In February, 2006, I lectured at the Charleston School of Law on pleadings and motions in Family Court.


(g)
In July, 2006, I along with a co-presenter, gave a lecture on successful resolution of highly contested custody cases at the annual conference of the National Council of Juvenile and Family Court Judges.


(h)
In June, 2005, and July, 2006, I was an instructor at the school for new judges in Family Court.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


(a)
Editorial Board of Marital Litigation of South Carolina, 3rd Edition; published 2003.


(b)
Consultant and Advisor to Juvenile Delinquency Guidelines; published 2005.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


(a)
Supreme Court of South Carolina; September, 1970.


(b)
United States District Court of South Carolina; August, 1971.


(c)
United States Fourth Circuit Court of Appeals; October, 1974.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

From 1970-89, I was a sole practitioner handling exclusively civil law with an emphasis on family law and real estate.  From 1989-95, I was associated with 8 attorneys, each maintaining an individual practice.  My emphasis was exclusively on family law.  The group was known as Riesen Law Offices.

15. What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  A/V rating (1995).

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Yes.  Since July 1, 1995, I have served as Judge of the Family Court, Ninth Judicial Circuit, Seat #2.  Family Court has exclusive jurisdiction over domestic (family) and juvenile matters.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Vickery v McJunkin, 04-DR-39-1319;


(b)
Lopez v Pannone, 02-DR-10-5097;


(c)
Charleston County DSS v Curry, et. al., 01-DR-10-2119 



(appealed 06-UP-178);


(d)
Hagood v Hagood, 97-DR-30-0894;


(e)
Edelhoch v Gross, 95-DR-40-6127;



See attached Exhibit 1.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.

Yes.  In October, 1991, I was appointed to the State Occupational Safety and Health Administration Board and represented the First Congressional District until May, 1995.  From 1992-94, I was State Board Chairman.  I did not have to file a report with the State Ethics Commission and have never been subject to any penalty for same.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

Yes.  I ran for Judge of Family Court, Ninth Judicial Circuit, Seat #1 from January-April 1993 and withdrew after being found “Qualified” by the Joint Legislative Screening Committee.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

Title Insurance Agent, 1978-May 1995 issuing title insurance for real estate under the name of AccenTitle Insurance Agency (sole proprietorship).

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service. No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

I had an office sharing arrangement with 8 other attorneys and recused myself from any cases involving those attorneys for a full 2 year period after taking office.  At the present time, only one of those attorneys appears in Family Court and he does not handle contested matters.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

Yes.  Sued by distraught litigant in U.S. District Court in July 1999.  The suit was dismissed in July, 2000.  See attached exhibit.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions. None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Charleston County Bar;


(b)
South Carolina Bar;


(c)
American Bar Association;


(d)
Phi Alpha Delta Law Fraternity;


(e)
South Carolina Conference of Family Court Judges;


(f)
National Council of Juvenile and Family Court Judges (1995-present 
including member of National Board of Trustees, elected July, 2003 and 
re-elected July, 2006).

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Received Doctorate of Humane Letters (D.H.L.) from MUSC, May, 2005;


(b)
Brith Sholom Beth Israel Synagogue, Parliamentarian;


(c)
Union of Orthodox Jewish Congregations of America – Board of International Governors;


(d)
South Carolina Children’s Justice Task Force;


(e)
South Carolina Bench-Bar Committee;


(f)
Advisory Committee to Chief Justice on Family Court.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  See attached Exhibit 3.

49.
References:


(a)
Lois Dane Richter



c/o Charleston County Guardian ad Litem Program



P O Box 296



Charleston, South Carolina  29402



(843) 958-4430


(b)
Cathy Dodds Joyner



Charleston/Dorchester Community Mental Health Center



3601-C Meeting Street Road



N. Charleston, South Carolina  29405



(843) 740-6136


(c)
M. Elizabeth Ralston



c/o the Dee Norton Low County Children’s Center, Inc.



1061 King Street



Charleston, South Carolina  29403



(843) 723-3600


(d)
Sonya Shuler-Benjamin



c/o Timberland High School



1418 Gravel Hill Road



St. Stephen, South Carolina  29479



(843) 567-8110

(e) Laura Heape Brisson

c/o Bank of America

200 Meeting Street

Charleston, South Carolina  29401

(843) 723-6826

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ Paul W. Garfinkel

Date:  September 22, 2006

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:


Paul Warren Garfinkel

Address:


241 Confederate Circle





Charleston, South Carolina  29407

Work Telephone:

(843) 958-4417

1.
Why do you want to serve another term as a Family Court Judge?

I believe I have helped to make a positive difference and improve the lives of many children and families in our state and, I believe, I can continue to do so.

2.
Do you plan to serve your full term if reelected?


Yes

3.
Do you have any plans to return to private practice one day?


No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I do not allow any type of ex parte communication, except those special and rare circumstances when it is permitted for an emergency hearing as allowed by the South Carolina Rules of Family Court.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I have never recused myself from presiding in any case in which a lawyer-legislator has appeared before me and, would not do so, unless the opposing side could show some actual bias.  Only one of my former associates does any type of family law and, he only does simple uncontested divorces in which the defendant does not contest or if in default.  None of my former law partners practice in family court.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

As long as I am 100% convinced that I would remain totally impartial, I would not grant a motion to recuse.  I would, also, not be prejudiced against any party for making a recusal motion.  Obviously, each motion would have to be decided on the merits in each and every case.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

If my wife or close relative were financially or socially involved with a party or an attorney representing a party, I would reveal that information on the record and, if appropriate, recuse myself, or once again decide a recusal motion on the merits, if one was made.  I believe appearances of impropriety should be taken very seriously, but not allow a litigant to “judge shop” or unnecessarily delay a matter before the court.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I do not accept any gifts whatsoever from attorneys or litigants, and only accept invitations for social hospitality from attorneys if other judges are also included.  I do not accept social invitations from any litigants, whatsoever.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

If I felt the misconduct rose to the level of a violation of professional ethics, I am obligated, and would, report the person to the appropriate disciplinary authority.  If the misconduct was something that I felt was not a violation of professional ethics, but could be perceived as merely “careless” conduct, I would have an “in chambers” conference with that person.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?


No

12.
Do you have any business activities that you have remained involved with since your election to the bench?


No

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?

In all but pro se cases, I assign the task to one of the attorneys involved, always instructing the assigned attorney to have opposing counsel review the proposed order prior to submission to me.  If the attorneys have differences of opinion, then they have time to resolve those differences.  Failing that (which has been in approximately one-tenth of one per cent of all cases), the proposed order and any changes or modifications opposing counsel wishes to be made are submitted to me.  After a careful review of my notes, I would either accept the proposed order, incorporate the changes or include an appropriate combination in the final order that is signed.  In pro se litigation, I almost always draft the orders myself, unless the pro se litigant has an acceptable order for me to sign.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

My administrative assistant (secretary) and I maintain 2 separate calendars to track deadlines and each is checked daily.  I also maintain a hand-written calendar as well as an electronic pocket organizer and all information is entered in all places.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?

Written reports and required affidavits are submitted to me as well as all parties and, when necessary, hearings are held to determine if additional action or supervision is necessary.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

Judges should not be “activists” and become advocates in setting or promoting public policy.  Judges are allowed to testify before legislative committees, or respond to inquiries by legislators when questions by them about pending legislation that will affect the court system.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

When asked, I will speak at educational programs and civic organizations and encourage volunteers to serve in various capacities such as guardians ad litem or mentors.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

In almost 12 years I have never felt any strain in any personal relationship.  I am blessed with very supportive family and friends.  They have never asked me to do anything at all that would, in any way, compromise my judicial position.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

In Family Court that is not really an issue, but should it become one, I would make a full disclosure on the record and then, if appropriate, recuse myself, or rule on the merits of a motion.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes

23.
What do you feel is the appropriate demeanor for a judge?

A judge must at all times allow all sides of an issue to be heard, in a respectful, dignified manner without ever showing any vestige of partiality toward one side or the other.  A judge should always remain calm, even in the face of adversity and be respectful to all with whom he or she comes in contact.  A judge must exemplify respect for the rule of law.  

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

They apply to a judge twenty-four hours a day and seven days a week, and, this can never be varied.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

Anger is never appropriate in the court room or in dealing with anyone involved in the legal system.  Anger is never appropriate at all because anger can lead to improper judgment.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


Absolutely nothing.

27.
Have you sought or received the pledge of any legislator prior to this date?


No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


No

30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?

No.  Even these submissions for re-election are being typed by a personal friend, not a member of my staff.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Paul Warren Garfinkel
Sworn to before me this 22nd day of September, 2006.

Notary Public for South Carolina

My commission expires: May 18, 2015

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Family Court Judge - Seat No. 1

.
NAME:


Mr. Barry W. Knobel


BUSINESS ADDRESS:
Anderson County Courthouse






100 South Main Street






Post Office Box 8002






Anderson, South Carolina 29622


TELEPHONE NUMBER:
(office): (864) 260-4038

2.
Date of Birth:

1948


Place of Birth:

Miami Beach, Florida

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on July 25, 1979 to Catherine Maria Calvo Knobel. Divorced on April, 1977 to Elaine Evans (Knobel) – maiden name restored – now deceased Anderson County Family Court Physical cruelty* (*I addressed this matter fully in my two previous elections, including my making a formal written statement to the Judicial Screening Commission in December, 2000.) Two children with Catherine Maria Calvo Knobel.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina (undergraduate), 1966 – 1970, Bachelor of Arts degree (history major).


University of South Carolina (law school), 1970 – 1973, Juris doctor (J.D.) degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina.


Admitted in November, 1973.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


University of South Carolina (undergraduate):



Recipient:  Algernon Sydney Sullivan Award (May, 1970);



President of the USC Student Body (1969 – 1970);

President of the South Carolina Student Body Presidents Association  (1969 – 1970);

Treasurer of the USC Student Body (1968 – 1969);

Student Government Cabinet member (1967 – 1968);

Freshman Class President (1966 – 1967);

USC Student Body representative on the USC Board of Trustees (1969 – 1970);

South Carolina State Student Legislature (1966 – 1970).


University of South Carolina (law school):

Gubernatorial appointee to the South Carolina Joint Legislative Drug Study Committee (1970 – 1972)  [Appointed by Governor John West].

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
Family Law Section – SC Bar – 1/26/01;


(b)
Strategy to the Juvenile Court – NCJFC – 2/21/01;


(c)
2001 Family Court Judges Conference – ending 5/3/01;


(d)
Fundamentals of a Juvenile – 5/7/01;


(e)
2001 Annual Judicial Conference – ending 8/23/01;


(f)
Family Law Section II – Taxes – SC Bar – 1/25/02;


(g)
2002 Family Court Judges Conference – ending 5/1/02;


(h)
2002 Annual Judicial Conference – ending 8/22/02;


(i)
SC Family Court Bench/Bar CLE – 12/6/02;


(j)
Family Law Ethics – SC Bar – 12/7/02;


(k)
Family Law Section – SC Bar – 1/24/03;


(l)
2003 Family Court Judges Conference – ending 4/30/03;


(m)
2003 Annual Judicial Conference – ending 8/21/03;


(n)
Family Law Section – SC Bar – 1/23/04;


(o)
2004 Family Court Judges Conference – ending 4/28/04;


(p)
2004 Annual Judicial Conference – ending 8/19/04;


(q)
2004 New Judges Orientation School (instructor) – July, 2004;


(r)
Family Law Section – SC Bar – 1/21/05;


(s)
2005 Family Court Judges Conference – ending 4/27/05;


(t)
2005 New Judges Orientation School (instructor) – ending 7/11/05;


(u)
2005 Annual Judicial Conference – ending 8/24/05;


(v)
“Hot Tips” CLE on Domestic Relations – 9/23/05;


(w)
Ethics Update – Anderson Inn of Court – 10/26/05;


(x)
SC Family Court Bench/Bar CLE – 12/2/05;


(y)
Family Law Section – SC Bar – 1/27/06*  (*The following are “to-date”:);


(z)
2006 Family Court Judges Conference – ending 4/28/06;


(1)
2006 New Judges Orientation School (instructor) – ending 7/12/06;


(2)
2006 Annual Judicial Conference – ending 8/25/06.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


Yes.


(a)
Family Law Ethics – SC Bar - 12/7/02 – I was a panelist and prepared the program materials for this presentation.


(b)
2004 New Judges Orientation School – I was an instructor during this 3-day program.


(c)
2005 New Judges Orientation School – see (b), above


(d)
2005 Annual Judicial Conference – I prepared the course materials and made the “Family Court Update” presentation.


(e)
2005 SC Family Court Bench/ Bar CLE – I was the program moderator.


(f)
Children’s Law program – SC Bar – 3/17/06 – I was one of the program speakers on proposed changes in the Family Court Rules and proposed legislation from the General Assembly.


(g)
2006 New Judges Orientation School – see (b) and (c), above.


(h)
2006 Annual Judicial Conference – I prepared the course materials and made the “Family Court Update” presentation. 


(i)
Several years ago I was a guest lecturer before the South Carolina Summary Court Judges Association with my presentation focused on criminal domestic violence and orders of protection (the exact presentation date is unknown).


(j)
In the spring of 2006 I was the guest lecturer at the Anderson/Oconee Summary Court Judges Association meeting speaking on judicial ethics.


(k)
In February, 2006, I made a presentation to the Oconee County Family Law Bar on proposed Family Court Rules changes.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  Not applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission. Give the same information for administrative bodies that require a special admission to practice.

All courts in South Carolina (admitted to the practice of law on November 3, 1973).

United States Federal District Courts*

*In an effort to purge their list of attorneys who no longer practice in federal courts, the Federal District Courts administrators requested that I submit a statement withdrawing my name from their “active” list, and I did so.

United States Court of Appeals (admission date: January 4, 1980).

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
I graduated from the University of South Carolina School of Law on May 12, 1973, and I was admitted to the practice of law in South Carolina on November 3, 1973.



(b)
In January, 1974, I became an associate in the law firm of Chapman & Lowery, until May 1, 1975, at which time I formed a law partnership with Kenneth M. Mattison, Esq., in Anderson, South Carolina.


(c)
Mr. Mattison and I remained law partners until December, 1983, at which time we amicably dissolved our partnership, and I then became a sole practitioner until my election to the family court bench in May, 1998.


(d)
I had a general law practice with my family law cases ultimately consuming approximately 70% of my practice.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  My last rating was “B/V”.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


I was the Anderson Municipal Court judge from 1979 until 1984, sharing these duties with my then law partner, Kenneth M. Mattison.  In 1984 I became a sole practitioner and I no longer had the time to invest in this position, and I resigned.  [Ken Mattison is currently the full-time Municipal Court judge.]


Judge Mattison and I were appointed to this position by the Anderson City Council.


Our municipal court handled only criminal matters (including traffic violations) which occurred within the Anderson city limits.  The maximum sentence we could impose at that time was a fine up to $200.00 or imprisonment up to 30 days (we could sentence in the alternative).  As the city judge, I also had the duties of a magistrate for offenses occurring inside the Anderson city limits.  I was empowered to issue arrest and search warrants, set bond, and conduct bond and preliminary hearings.


The Anderson Municipal Court did not hear civil cases.


In May, 1998, I was elected a family court judge by the General Assembly to fill the unexpired term of then Family Court Judge J. Franklin McClain.  I was re-elected to a full six-year term in February, 2001.


The Family Courts of South Carolina are courts of limited jurisdiction, with the jurisdictional authority being derived from the statutes enacted by the General Assembly. The conduct of the Family Court is also directly affected by the appellate court decisions, the Family Court Rules, and the administrative orders of the Chief Justice of the South Carolina Supreme Court.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Tirado v. Tirado, 339 S.C. 649, 530 S.E.2d 128 (Ct.App.2000):  the principal issue appealed centered on this judge finding the former husband in contempt of court; however, the appellate court decision also provided a discussion on the husband’s military retirement benefits.  The case has been frequently cited in subsequent appellate court decisions.


(b)
Hillman v. Pinion, 347 S.C. 253, 554 S.E.2d 427 (Ct. App.2001): this decision discussed the authority of an attorney to bind his/her client to the orders of the court.  This case has been cited in subsequent appellate court decisions.


(c)
State v. Miller, 363 S.C. 635, 611 S.E.2d 309 (Ct.App.2005):  this case is the most recent appellate court decision addressing the factors/criteria involved in this judge’s waiver of a juvenile’s criminal case to the court of general sessions.  The appellate court decision provided a detailed analysis of the “waiver criteria” set forth in the United States Supreme Court case of  Kent vs. United States, 383 U.S. 541, 86 S.Ct. 1045, 16 L.Ed.2d 84 (1966), and discussed the applicability of that criteria to this judge’s findings and conclusions. 


(d)
Ramsey v. Ramsey, Court of Appeals Unpublished Opinion No. 2005-UP-321 (filed May 12, 2005):  this was an interesting and difficult case involving the relocation (over the objections of the former husband) by a former wife and her children from Anderson, SC to Bluffton, SC, and how that relocation had materially affected the custodial rights and visitation privileges of the former husband.  The Court of Appeals affirmed this judge’s decision approving the relocation, and denying the husband’s request for custody, but remanded a narrow issue affecting this judge’s inclusion of a broadly-stated visitation privilege.


(e)
Bonner v. Bonner, Court of Appeals Unpublished Opinion No. 2004-UP-092 (filed February 13, 2004):  this case involved this judge permitting the wife to go forward with the trial on the merits of her case, as presented in her counterclaim, in the absence of the husband who was the party-plaintiff and initial movant in this case.  The husband sought to set aside the final divorce decree pursuant to Rule 59 and Rule 60, SCRCP.  The Court of Appeals affirmed this judge’s decision in an unpublished opinion.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  


No.  I have never held public office other than judicial office.  I have always timely filed any required forms with the State Ethics Commission.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.

Not applicable.  Subsequent to being elected a family court judge, I have never engaged in any extra-judicial employment.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal.  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions. None.  Not applicable.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.


None.   [Note: in that these forms required by the Judicial Screening Commission were sent to me via e-mail to my assigned judicial e-mail address, I am having to complete these forms using my laptop computer provided by the South Carolina Court Administration to all of the State’s judges.]

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No, to all the questions listed in No. 42, above.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Anderson County Bar Association (past president).


(b)
South Carolina Bar Association.


(c)
South Carolina Conference of Family Court Judges:*



Immediate past president (August, 2005 – August, 2006);



Vice-president;



Secretary/Treasurer;



Annual conference coordinator.

*[I was the chairperson of the South Carolina Family Court Judges Advisory Committee from July, 2004 – August, 2006.]

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
None.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


(a)
In December, 2000, I created the Anderson County Juvenile Drug/Intervention Court (JDIC) which remains a viable part of the juvenile justice system in Anderson County.


(b)
In July, 2004, I was a founder and participated in the national chartering of the Anderson, South Carolina American Inn of Court, which now has a membership of between 80 – 90 Anderson-area attorneys.

49.
References:


(a)
Richard A. Shirley



National Bank of South Carolina



432 North Main Street



Anderson, South Carolina 29621



(864) 261-4150


(b)
Kenneth M. Anderson



105 Carter Woods Drive



Anderson, South Carolina 29621



(864) 226-2588


(c)
Dr. William R. Schriver



2906 Rambling Path 



Anderson, South Carolina 29621



(864) 224-4374


(d)
G. Smith File



Stringer Oil & LP Gas Company



2601 South Main Street



Anderson, South Carolina 29624



(864) 226-8410

(e)
Gerald Terry



Gerald Terry Realty Investments



1205 Ella Street



Anderson, South Carolina 29621



(864) 226-0336

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ Barry W. Knobel

Date: 9/9/06

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
Barry Wayne Knobel

Address:
411 Berkshire Hill  (home)



Anderson, South Carolina 29621



100 South Main Street (work)



Post Office Box 8002



Anderson, South Carolina  29622

Work Telephone:

(864) 260-4038

1.      Why do you want to serve another term as a Family Court Judge?

I am entering my ninth (9th) year as a family court judge.  Notwithstanding that both the weekly caseload and daily administrative matters can become withering at times, I continue to remain challenged, energized and humbled by the difficult and critically important work of the family court.  I remain keenly aware that my decisions have a profound and enduring effect on the lives of the families in crisis in this State.

2.
Do you plan to serve your full term if reelected?


Yes.

3.
Do you have any plans to return to private practice one day?

I have no present plans to return to the private practice of law; however, I am presently 58 years old, and, not knowing what my family’s and my future may hold, I would not want to eliminate completely the possibility of returning to the practice of law in the future.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

An ex parte communication is defined as a “generally prohibited communication between counsel and the court when opposing counsel is not present”.  In my opinion an ex parte communication with the court, either from an attorney or party-litigant, which addresses matters and issues presently pending before that judge and for which the judge has neither expressly requested nor solicited this communication, creates both an ethical concern for the judge and may (or does) create in the party-litigant’s mind an appearance that the judge’s ability to remain fair and impartial in that case has been compromised.  It has been my experience as a family court judge that ex parte communications with the court do not facilitate the court’s ultimate, fair, and expeditious resolution of pending litigation before that court.  Just the opposite is true.  An ex parte communication is problematic and complicates the work of the court.

In consideration of my opinions expressed in the paragraph above, I cannot presently foresee the circumstances under which ex parte communications with the court could benefit the administration of justice in any particular case.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

In responding to the issue of “recusal” generally, I believe I have an ethical and legal obligation to withdraw from a case where I am convinced there is either an apparent conflict with my hearing and deciding the issues before me, or where there may even be a realistic appearance of a conflict with my hearing and deciding these issues.  In an effort to insure that a party-litigant has and/or believes he or she has the opportunity for a fair and impartial hearing before the court, a recusal by the judge may be essential.

With that stated, however, it is my opinion that a request for the recusal of a judge should never be permitted (1) to intimidate a judge, (2) to allow a party-litigant or his/her attorney to “judge shop”, or (3) to influence the judge’s decision-making process.  If I am convinced I can be and remain impartial and fair in my conduct of the case or hearing, I will not recuse myself from the case.

I have made it a practice never to be influenced in my decision-making process based upon a party-litigant being represented by, or being, a lawyer-legislator.  In that I was a sole practitioner for 24 years prior to my becoming a family court judge, the reference to “former associates or law partners” would not apply. (Note: my former law partner has been a full-time municipal court judge for many years.)

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

A governing principle in a judge’s conduct and administration of justice is to make certain that a party-litigant has a basic understanding and belief that the judge assigned to hear and decide his/her case is fair and impartial.  And in furtherance of that principle, the “appearance” to the litigant, regarding that judge remaining fair and impartial, is of great importance.

Accordingly, if I disclosed on the record, prior to the commencement of the case/hearing, any preconceptions I may have regarding the parties or issues which might give the appearance of bias, then I need to consider removing myself from this case if I am convinced that such preconceptions may, in any way, influence my decision-making ability.  Under these circumstances, I would most probably grant a motion for recusal.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


I would sua sponte recuse myself from participating in the case or hearing.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I do not accept gifts from attorneys with this exception: during the Christmas holiday season there are area law firms which, over the years, have routinely brought food and baked goods to all the family court judges and members of their staff, including the deputies assigned to the family court.  I have also occasionally attended social functions sponsored by the Anderson County/Oconee County Bar Associations.

After I became a judge I discontinued my membership in the Anderson Country Club.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I have an ethical and legal obligation to report obvious judicial/attorney misconduct to the Office of Disciplinary Counsel.  Fortunately, I have never had to make that report regarding any judge.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?


No.

12.
Do you have any business activities that you have remained involved with since your election to the bench?


No.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?

I prepare all of my own orders on every case which I have taken “under advisement”.  

In other cases, where there has been a settlement reached by the litigants or where I have issued a bench order, I will request that one of the attorneys prepare a proposed order and have it reviewed by the opposing attorney/attorneys prior to the order’s submission to me.  If both, or all, party-litigants are pro se, I will prepare my own order.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

I will meet with my administrative assistant weekly, and most often daily during the weeks I am assigned to my home county, to review the status of outstanding orders.  She has also developed her weekly routine of contacting attorneys who have been requested to prepare a proposed order.  We each maintain our own separate dockets which allow us to check and cross-check for the submission of orders.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?

Although a guardian ad litem (GAL) is a “court-appointed representative”, as a matter of law, I have no supervisory authority over the GAL, nor over any other “professionals” or “expert witnesses” who may be called upon to testify in a court proceeding.  The GAL is appointed to represent a minor child/children or an incapacitated individual, and, consequently, has an obligation to protect his or her ward independent of the court’s “supervision”.  With that stated, I have an obligation, during the various stages of ongoing litigation, (1) to make certain I have correctly applied the statutes and case law which now govern the rights, responsibilities and participation of a GAL, and (2) to make certain I have correctly applied the Rules of Evidence affecting the testimony of “professional” or “expert” witnesses.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I strongly believe it is the function, and constitutional responsibility, of the judiciary to interpret the law, and not make the law, which is clearly a right reserved for the legislative branch of government. It is neither the function, nor the responsibility, of the judiciary to establish public policy.  Conversely, judges do have the responsibility to interpret and apply the legislatively-established public policies of this State.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

Since becoming a family court judge in July, 1998, I have participated as a lecturer and/or instructor in a number of continuing legal education (CLE) and judicial continuing legal education (JCLE) programs.  I have lectured at South Carolina Bar-sponsored CLE programs on topics ranging from domestic relations to juvenile justice to domestic abuse.  I have been an instructor at the New Judges Orientation School for the years 2004, 2005 and 2006.  I have lectured at the South Carolina Summary Court Judges Association annual conference, and at the Anderson/Oconee-area Summary Court Judges Association quarterly meeting.  I have lectured at a statewide forum sponsored by the Children’s Law Office.

It is my hope that in the future I will continue to be invited by these associations and organizations to make presentations.

Also, in December, 2000, I had the privilege of being able to establish a juvenile drug/intervention court (JDIC) in Anderson, South Carolina, and our JDIC program remains an integral part of this county’s juvenile justice system.

And finally, in July, 2004, I was able to complete the national chartering of the Anderson, South Carolina American Inn of Court, which currently boasts a membership of over 85 Anderson-area attorneys.  I remain very active in the promotion of our Inn of Court.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

It is not the pressure of being a judge which creates a potential for the strain in a family relationship; rather, it is the work-intensive nature inherent in the practice of law which most often places a strain on families.  Simply by the nature of the profession, a judge can become isolated from former associates (attorneys).

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes.

23.
What do you feel is the appropriate demeanor for a judge?

During all courtroom proceedings, I believe it is important that I remain courteous, but authoritative, to all parties and attorneys, and that I also retain complete control of my courtroom.  While I cannot guarantee a perfect hearing for every litigant, I should be able to guarantee that I will remain attentive to their case, and  be fair and impartial in my resolution of the issues they are requesting I decide for them.  A courtroom should never become a forum for a judge to be rude, insulting or condescending to attorneys or party-litigants.

In addition, as a judge, I have an obligation to act responsibly in public at all times.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


In response to this interesting question, I am keenly aware that I am now, and have been, a public official during all times that I am out among the public.  (However, with that said, I am absolutely convinced that my wife and children would take issue with my requiring they call me “judge” during any and all times I spend with them, nor would they stand for my adopting a “judicial demeanor” while in the privacy of my home.)

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

It is never appropriate for a judge to openly show or express anger, hostility or frustration during any courtroom proceeding. It is far more effective in family court for the judge to remain as stoic as possible during these proceedings.  A judge can remain authoritative and in control of his or her courtroom without openly expressing anger.  Expressing “anger” demonstrates a lack of self-control.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


None.

27.
Have you sought or received the pledge of any legislator prior to this date?


No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No.

30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No.

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Barry Wayne Knobel

Sworn to before me this 12th day of September, 2006.

Notary Public for South Carolina

My commission expires: June 15, 2015

AMENDED PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Court, Position, and Seat # for which you are applying: 

Family Court, 10th Judicial Circuit, Seat 3

NAME:


Mr. Tommy Bartlett Edwards


BUSINESS ADDRESS:
P.O. Box 8002






Anderson, SC  29622


TELEPHONE NUMBER:
(office):  (864) 260-4040

2.
Date of Birth: 1949 


Place of Birth:  Anderson, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on January 1, 2004 to Patricia Hite Ross Edwards. Divorced on November 17, 1999, Moving Party:  Tommy B. Edwards, Court: Family Court (Newberry County, South Carolina) Case No. 1999-DR-36-331, Grounds:  Continuous Separation for More Than One Year. Three children.
6. Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.

YES - Serial No. XXXXXXXXX.


Active Duty:  October 1971 to July 1973, 2LT.


Individual Ready Reserve:  1973 to 1985, CAPT.


Present Status:  Completed military obligation.


Discharge:  Honorable.

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Presbyterian College:  August 1967 to June 1971, BA;

Anderson Junior College:  May – July 1968 (Summer school);

University of South Carolina School of Law: August 1973 to May 1976, JD.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1976.


Montana, 1977.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


College Activities:


Varsity football, 1967, 1968, 1969; 


Student Government Association, Treasurer, 1969-70;


Student Government Association, President, 1970-71; 


Blue Key, 1969-71.


Law School Activities:


Intramural basketball.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


I amassed a total of 97.75 hours of CLE/JCLE credit between 2001 and 2005. These hours have been Family Court and Ethics related.  I have attended all JCLEs (which are generally mandatory in nature) as well as others sponsored by the South Carolina Bar, the South Carolina Trial Lawyers Association, the South Carolina Conference of Family Court Judges, South Carolina Court Administration, and the Anderson, SC Inn of Court.


(a)


In 2001, I completed the Family Law Section of the South Carolina Bar CLE in January, the South Carolina Family Court Judges Conference CLE in May, the Family Law Section of the South Carolina Trial Lawyers Association CLE in August, and the Joint Judicial Conference CLE in August.


(b) 

In 2002, I completed the South Carolina Conference of Family Court Judges CLE in May, the Family Law Section of South Carolina Trial Lawyers Association CLE in August, the Joint Judicial Conference CLE in August, and the Family Court portion of the South Carolina Solicitors’ Association CLE in September.


(c) 
In 2003, I completed the South Carolina Conference of Family Court Judges CLE in April, the South Carolina Bar Family Inn Section CLE in January, the Family Law Section of the South Carolina Trial Lawyers Association CLE as well as the Joint Judicial Conference CLE in August.


(d)
In 2004, I completed the South Carolina Bar Family Law Section CLE in January, the South Carolina Conference of Family Court Judges Conference CLE in April, the Joint Judicial Conference CLE in August, and the Ethics seminar of the Supreme Court in August.


(e)
In 2005, I completed the South Carolina Bar Family Law Section CLE in January, the South Carolina Conference of Family Court Judges CLE in April, the Joint Judicial Conference CLE in August, Ethics Update by the Anderson, SC Inn of Court in October, and the Family Law Section of the South Carolina Bar Family Law Bench/Bar CLE in December.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


Taught courses in Juvenile Law and in Basic Criminal Procedure for Constables at TriCounty Technical College in mid 1980s;


Served on Bench/Bar panel at Family Law CLE in 1997;


Served on Judges’ Panel, Department of Social Services Training Seminar, 1998;


Served on panel for JCLE, Family Court Judges Conference, 1998;


Presenter, Tenth Annual National Dropout Prevention Network Conference, Detroit, MI, 1998;


Guest lectured in Criminal Justice Division, Anderson University, Anderson, SC, 2005.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13. List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


State Courts of South Carolina, 1976;


Federal District Court, South Carolina, 1980;


State Courts of Montana, 1977;


Federal District Court, Montana, 1978;


Tribal Court, Confederated Salish and Kootenai Tribes, Montana, 1978.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

(a) 
November 1976 to September 1977:


Volunteers in Service to America (VISTA);


Attorney assigned to Montana Legal Services, Helena, Montana; 


Practice involved consumer law and education and domestic relations.

(b)
October 1977 to July 1979:


Associate with French and Grainey, Ronan, Montana;


General practice.

(c) 
July 1979 to January 1982:


Assistant Attorney General, South Carolina Attorney General’s Office; 


Assigned to and represented South Carolina Wildlife and Marine Resources Department. Practice involved administrative law, prosecution of wildlife and commercial fishing cases, civil litigation in State and Federal Court, appellate practice before Supreme Court of South Carolina.

(d)
January 1982 to April 1985:


Associate, Larry C Brandt, PA, Walhalla, SC;


General practice with emphasis on real estate, commercial collections, civil litigation.

(e)
January 1982 to April 1985:


Part-time Assistant Solicitor, Tenth Judicial Circuit, Oconee County;


Prosecution of criminal cases in General Sessions Court, prosecution of Juvenile matters in Family Court, representation of Department of Social Services in abuse and neglect cases in Family Court.

(f)
April 1985 to 1987:


Assistant Solicitor, Tenth Judicial Circuit (Full time);


Management of Oconee County Office of Solicitor as well as prosecution responsibilities as set forth in (e) above in Oconee and Anderson Counties.


(g)
1987 to July 1991:


Deputy Solicitor, Tenth Judicial Circuit;


Same responsibilities as in (f) above plus supervision of attorney and support staff.

(h)
July 1991 to present:


Serving as Family Court Judge


Tenth Judicial Circuit, Seat No. 3

15. What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

No current rating because I left private practice in April 1985.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
22. Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Elected as Family Court Judge, July 1, 1991 to present.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Glover v. Meggett, Case No. 1994-DR-10-1241


This was a case wherein I was called upon to decide the amount of child support to be paid by Defendant, an NFL star at the time with a multi-million dollar salary, to the mother of two of his children who received AFDC and lived in public housing.  Since Defendant’s income was far beyond the Child Support Guideline tables, I attempted to structure an equitable support payment schedule which included adequate monthly payments accompanied by a contribution to an education trust fund established by the order.  


No appellate review was sought.

(b)
Rauch v Rauch, Case No. 1999-DR-07-1553:


This case was assigned to me by the Chief Administrative Judge of the Fourteenth Judicial Circuit in January 2000 at which time I conducted a pre-trial at which ten attorneys were present.  After numerous temporary hearings, disposition of a myriad of pre-trial motions, and almost four weeks of trial, a Final Decree consisting of 64 pages was entered on April 16, 2002, followed by an Amended Final Decree on June 19, 2002.  The case involved a high-profile couple with a multi-million dollar marital estate and four minor children.  Each party had a list of witnesses which looked like the “Who’s Who” listing for their home county.  Fortunately, I was able to assist in the resolution of the child-related issues by Temporary Order in early 2000.  The next two years were spent in discovery and litigation of the grounds for divorce and equitable division.


There was no appellate review of their case.  Plaintiff filed Notice of Intent to Appeal; however, the case was settled early in the appellate process.


(c)

Moon v. McKee, Case No. 1994-DR-10-2221:



This case was a contest for custody between paternal and maternal grandparents necessitated by the fact that the child’s father had murdered her mother and then committed suicide. The case was made particularly difficult because the terrific emotional wounds suffered by each family as a result of the murder-suicide were still open and festering at the time of trial.  This case is illustrative of the passionate, gut-wrenching, life-altering issues which the Family Court is called upon to decide.



No appellate review was sought.

(d)

Hardy v. Gunter, Case No. 1998-DR-37-830:



In this case I denied the Plaintiff’s action to terminate Defendant father’s parental rights on the grounds that he had failed to visit or support his children.  I found that the circumstances of father’s failure to visit did not constitute willful conduct on his part and that the father’s failure to pay during the time he was applying for Social Security Disability was not willful.  I found further that the Social Security benefits paid for the children as a result of the father’s disability status constituted a material contribution made by the father for the upkeep of the children.



Affirmed on appellate review.  353S.C.128, 577SE2d231 (S.C. App. 2003).

(e)

Smith v. Smith, Case No. 1990-DR-04-1470


This case involved the equitable division of a large marital estate in the divorce of a couple who had been married for many years.  The Court of Appeals upheld my consideration of husband’s conduct in attempting to better his position during the pendency of the action as well as prior to filing for divorce.  I was also upheld in my refusal to deduct total marital debt from the gross value of the marital estate and, instead, specifically identifying individual items of debt and apportioning them without involving unrelated marital assets.


The Court of Appeals remanded the equitable apportionment to increase wife’s share from approximately $247,000 to approximately $386,000. The award of alimony was affirmed. 


Appellate Review: 327 S.C. 448, 486 S.E.2d 516 (S.C. App. 1997)  

24.
Have you ever held public office other than judicial office? NO.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


High school football broadcaster (statistician), 1989-99, WAIM Radio;


Broadcast statistics during half-time and post-game for T.L. Hanna High School football games; Rick Driver, Supervisor WAIM.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? NO.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Summer jobs as follows:

(a) Orr-Lyons Mill, Anderson, SC:

Textile worker during high school summers, 1964-66.

(b)
Pickens-Noll Construction Company, Anderson, SC:

Pipeline construction laborer, 1967.

(c)
Daniel Construction Company, Greenville, SC:

Construction helper, 1969 and 1971.

(d)
South Carolina Department of Youth Services (now known as Dept of Juvenile Justice):

Summer intern, 1974.

28.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.  NO.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I am not aware of any such arrangement or relationship.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

AMENDED 34.
Have you ever been sued, either personally or professionally?  No. AMENDED: I have tracked down the other info re the lawsuits today as well. The two Federal Court cases were dismissed by the Federal Magistrates PRIOR TO SERVICE. The one filed by Mr. Robinson was dismissed on Motion of the State two months after it was filed for lack of jurisdiction and no further action was ever taken. That Plaintiff is now deceased. 


(1)
KIDD v. EDWARDS, C/A 8:01-630-GRA.  Apparently Mr. Kidd filed this action on March 5, 2001 in United States District Court, District of South Carolina alleging that “the Judge is letting Valerie and Darryl do what they won’t [sic] to and not doing what the Court-ordered said that will be do.”  Complaint at 8.  The matter was referred to Federal Magistrate George C. Kosko who filed his report and Recommendation on May 9, 2001 finding that “…defendant Edwards is entitled to summary dismissal” and recommending that Mr. Kidd’s complaint be dismissed.  The Federal District Court Order was signed by Judge G. Ross Anderson, Jr. on June 8, 2001 adopting the Report and Recommendation of the Magistrate and dismissed the complaint, WITHOUT SERVICE.  The Fourth Circuit Court of Appeals affirmed Judge Anderson’s decision on October, 22, 2001.  The case was terminated on October 23, 2001.  Thus, I had no knowledge that this action was even filed.  


(2)
SLADE v. SOUTH CAROLINA, et al.  Mr. Carlton J. Slade, Jr. filed this action in United States District Court, District of South Carolina March 9, 2006 against numerous defendants (the State, the County of Anderson, myself, Attorney M. J. Goodwin, and Debbie Slade).  The matter was referred to Federal Magistrate Bruce H. Hendricks who filed a Report and Recommendation on March 20, 2006 which found that “(t)he complaint is frivolous and fails to state a claim on which relief may be granted…” and recommended that the action be dismissed.  Federal District Judge Henry F. Floyd signed an Order on April 7, 2006 adopting the Magistrate’s Report and Recommendation and dismissed the complaint WITHOUT SERVICE.  The case was terminated on April 7, 2006.  Thus, I had no knowledge that this action was even filed.


(3)
MELVIN J. ROBINSON, et al. v. TOMMY B. EDWARDS, Case No. 1993-CP-04-2080.  Plaintiff Mr. Robinson filed this action on December 29, 1993 in state court seeking to enjoin me and the Family Court of the Tenth Judicial Circuit from enforcement of my order in Case No. 1993-DR-04-0050 denying his “Motion for Leave (of the Court)” to represent the Plaintiff in that case and which further found that he was practicing law without a license.  A bailiff at the Anderson County Courthouse signed the Certified Mail Return Receipt for acceptance of service of the Summons and Complaint on my behalf on December 30, 1993.  When the matter was brought to my attention, I immediately referred it to the South Carolina Attorney General’s Office which filed a Motion to Dismiss the action on January 21, 1994.  An order was issued by the Circuit Court on February 24, 1994 granting the Motion to Dismiss.  No further action was taken in this matter.  However, in 1996 the South Carolina Supreme Court invoked its original jurisdiction and issued an injunction against Mr. Robinson regarding practicing law without a license or otherwise not complying with Section 40-5-80, S.C. Code (1976), as amended.  (STATE v. MELVIN J. ROBINSON, 321 S.C. 286, 468 S.E.2d 290 (S. Ct. 1996).
36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
Montana Bar;


(c)
Confederated Salish and Kootenai Tribal Court;


(d)
South Carolina Conference of Family Court Judges;


(e)
Anderson (South Carolina) Inn of Court.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Presbyterian College Board of Visitors;


(b)
Thallian Dance Club.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

49.
References:

(a) 

Ms. Bonnie Moses


104 Malibu Court



Seneca, SC  29678



864-882-5683

(b) 

Mr. R. Dean Woods



Anderson, SC  29621



864-224-9907

(c) 

Mr. Richard Shirley


432 North Main Street



Anderson, SC  29621



864-261-4150

(d) 
Mrs. Annie Ruth Edwards


P.O. Box 13941



Anderson, SC  29624



864-224-4674

(e)

Dr. Al Hollingsworth



1206 Melbourne Drive



Anderson, SC  29621



803-224-6850

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Tommy B. Edwards

Date:9/28/06

Sworn Statement to be included in Transcript of Public Hearings
FAMILY COURT JUDGE

Incumbent

Full Name:
Tommy Bartlett Edwards

Address:
1207 Rutledge Way



Anderson, SC  29621

Work Telephone:
864-260-4040

1.
Why do you want to serve another term as a Family Court Judge?


I love the job.  I feel that I am well-trained and proficient in performing the duties of the job, and it gives me the opportunity to serve our society and the people of South Carolina in what I hope is a positive way.  I believe that the experience which I bring to the job is a resource from which the state and our citizens can benefit.

2.

Do you plan to serve your full term if reelected?


At this time, my plan is to serve the full term.

3.

Do you have any plans to return to private practice one day?


I may return to private practice one day.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Ex parte communications by an attorney or pro se party cannot be tolerated at any time.  If a situation presents itself wherein it appears that an attorney may be broaching the subject of a pending case, I unobtrusively make the would-be communicator aware that such discussion cannot take place and suggest that a conference call be arranged with the other attorney.  If the communicator does not pick up on the subtle hint, I then tell him/her firmly to arrange a conference call if the matter is to be discussed.


There are rare occasions on which a motion for Emergency Temporary Relief is filed, and the moving attorney requests as part of the motion that an ex parte restraining order be issued to govern conduct between the parties prior to the emergency hearing.  If the motion is supported by affidavit and the affidavit sounds in terms of physical safety being threatened, I have, in the interest of safety, issued a mutual restraining order which restrains both parties from harming or molesting the other.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?


I feel that recusal for lawyers-legislators is not necessary.  For a judge to have a blanket policy of recusing him or herself in a case in which a lawyer-legislator represents one of the parties would not only add to the backlog of cases in the system, but also would send a message that judges cannot be unbiased when a lawyer-legislator is representing one side.  I do not believe this to be true.  With former associates, I believe recusal would be appropriate for a reasonable amount of time after the association has been dissolved.  I feel that recusal is necessary in cases involving former partners unless the parties agree after full disclosure that recusal would not be necessary.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?



I would grant such a motion for recusal.

8.

How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


I would recuse myself.  The appearance of impropriety is a major consideration, and the entire system is seriously de-valued if a valid perception of the appearance of impropriety exists.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


As a former attorney whose circle of friends consists of many attorneys, I do exchange small inexpensive gifts with my attorney friends with whom I have a social relationship on holidays and special occasions.  I do participate in social events hosted by attorneys.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


I would follow the Canons and make a report to the appropriate commission.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re-evaluated?


No.

12.
Do you have any business activities that you have remained involved with since your election to the bench?


No.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?


In the vast majority of cases, I direct the prevailing attorney to (1) draft a proposed order which reflects my ruling, (2) send a copy to the other side(s) for their review, and then (3) send the order to me for my review.  I then review the order, make revisions where I find them to be necessary, and sign the order unless an objection has been interposed by an opposing party.  If an objection is raised, I will schedule a telephone conference with the attorneys to attempt to resolve the conflict in the wording of the order unless my review of the proposed order results in my finding that it does, in fact, accurately reflect my ruling.  In such case, I will sign the order.

14.
What methods do you use to ensure that you and your staff meet deadlines?


Regarding the signing of orders, I maintain a notebook containing all case notes, the date of hearing, and the date the order is signed.  My assistant reviews the notebook monthly and calls attorneys who have outstanding orders of more than 30 days and directs them to prepare a proposed order for my review.  With regard to cases under advisement, I attempt to maintain a list of such cases with the date each case was taken under advisement.  My goal is to get the case decided and the order signed within 30 days.

15. What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?


I do not attempt to supervise guardians ad litem or experts who may be testifying in a case pending before me.  I believe that the General Assembly’s enactment of Sec. 20-7-122, et seq. provides a very specific outline of the scope and performance of the guardians’ ad litem duties in a custody case.  The appropriate time for a judge to become involved in whether or not the guardian ad litem is complying with the statute is when it is brought to the attention of the court as an issue by a party during the trial of the case or via motion during the pendency of the action.  The same approach would be used with regard to experts who are scheduled to testify in a case pending before the court.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I believe judges are supposed to be judges, lawyers are to be lawyers, social workers are to be social workers, legislators are to be legislators.  I believe in the separation of powers established by our Constitutions. Family Court Judges are to follow the law and apply that law to the facts as they find them.  I do not have a problem with a judge speaking with a lawmaker about the positive or negative implications of existing or proposed legislation.  Likewise, I have no problem with judges being asked to speak to a panel of lawmakers on matters which may lead to the improvement of the court system.  We are fortunate in South Carolina to have legislators who often seek out the views of the bench as they formulate legislation.  I believe such a process is healthy.  I do not, however, feel that it is healthy for judges, as a body, to take a public position on pending legislation.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I welcome and look forward to the opportunity to speak to groups, particularly high school classes, about our legal system.  I believe there needs to be more education of the public regarding our legal system and how superior it is to all other systems.  I have made myself available to do this in the past and will continue to do so.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


I do believe that serving as a judge has the potential to strain relationships with friends and relatives much more so than with spouse and children.  The latter two, it seems, develop an understanding and appreciation of the nature of the job.  Friends and relatives (usually more distant relatives) sometimes fail to understand why the judge cannot or chooses not to discuss certain legal matters with them or to refer them to a particular attorney.  On the few occasions when such situations have arisen, I politely explain that I cannot engage in such recommendation or referral.  They usually understand, and the conversation is ended.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes.

23.
What do you feel is the appropriate demeanor for a judge?


I believe the appropriate demeanor for a judge to display would be (1) dignified without being pompous, (2) knowledgeable without seeming omniscient, (3) authoritative without seeming tyrannical, (4) respectful of the dignity of each person who appears before him or her, and (5) open to the presentation of each side’s version of the facts and view of the law.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?


I try to seem knowledgeable and authoritative around my wife at the end of the day, but it is usually to no avail.  Otherwise, I attempt to treat people the same, whether they are in the courtroom, in chambers, or in a store or restaurant or gas station.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


There is a difference in being angry with and being firm with an attorney, a pro se litigant, or – in Family Court – a juvenile delinquent.  A judge is human, and a judge from time to time is going to become angry with an attorney, a litigant, or a witness.  However, anger from the bench almost never has a place in a judicial proceeding.  Anger is an emotional response which, when emanating from a judge, is generally perceived by litigants to result in adverse consequences for the litigant or lawyer who has angered that judge.  When the angry person is a judge, the stage is set for somebody to feel that they lost because “the judge was mad at my lawyer.”  This is not what you strive for in the administration of justice in Family Court.  That being said, in dealing with the disposition of certain serious juvenile crimes, it may be appropriate at times to express indignation in court with certain types of egregious conduct in order to let it be known that such conduct will not be tolerated.  This is done, of course, in hopes that “the word will spread” among the youth of the community and that such conduct will be curbed or stopped.

26.
How much money have you spent on your campaign?  If it is over $ 100, has that amount been reported to the House and Senate Ethics Committees?


I have spent no money at this time.

27.
Have you sought or received the pledge of any legislator prior to this date?


No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on our behalf?


No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?


No.

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No.

32.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Tommy Bartlett Edwards

Sworn to before me this 28th day of September, 2006.

Notary Public for South Carolina

My commission expires: June 15, 2015
PERSONAL DATA QUESTIONNAIRE
RE-ELECTION: Court, Position, and Seat # for which you are applying:


NAME:


Ms. Mary E. Buchan


BUSINESS ADDRESS:
Post Office Box 63 






Marion, South Carolina  29571


TELEPHONE NUMBER:
(office):  (843) 423-5141

2.
Date of Birth:  1952


Place of Birth:  Mullins, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on August 15, 1982 to Ernest McCray Graham, Jr. Never divorced. Three children.

6. Have you served in the military?  No.

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Presbyterian College:  1969 to 1973; BA;

University of South Carolina:  Summer, 1972; one class for extra undergraduate credit;

University of South Carolina Graduate School:  various dates from 1974 to 1977;  attended on a part-time basis while teaching earning credits toward a Master’s degree;  no degree earned;  left teaching to attend law school;

University of South Carolina School of Law:  1977 to 1980; JD;

University of Nevada at Reno: two classes; no degree earned.

8. List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, 1980.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Presbyterian College:


-Cardinal Key Honor Sorority:  1972, 1973;


-Freshman Orientation Board:  member, 1970; co-chair, 1971;


-Student Activities Committee:  dates unknown;


-Whitten Village Volunteers:  dates unknown;


-Women’s Council:  secretary, 1972;  president, 1973.

USC School of Law:  Phi Delta Phi Legal Fraternity,  dates unknown.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a) Various seminars offered through SC Bar-CLE


(b)  Scientific Evidence,  University of Nevada at Reno,  October, 2000

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

Family Court Judges Annual Meeting,  Computers in the Courtroom, 1993 

(I think);

Speaker, Horry County Bar Family Court Annual Seminar, 1993;

Judge, various state and one national High School Mock Trial competitions;

Speaker and co-panelist, various state and local Guardian ad Litem  seminars;

Bridge the Gap, 1996, Handling Family Court Appointments;

Chief Judges Seminar, 1997, Scheduling Problems and Conflicts;

Family Court Judges Annual Meeting, 1998, Race and Gender Sensitive Issues;

SCTLA Annual Convention, co-panelist, 1998, Valuation of a Professional Practice;

South Carolina Bar Winter Meeting, 1998, co-panelist, Joint Custody Considerations;

Family Court Judges Annual Meeting, 1999, Post-Trial Motions in Juvenile Hearings;

Children’s Law Office, CLE, 2000, Handling Court Appointments in Family Court;

Family Court Judges Annual Meeting, 2000, general facilitator;

Tips From the Bench, III, CLE, 2002, Ethics in Family Court;

2004 Guardian ad Litem Training, CLE, 3/05/04:  Role of the Guardian at Trial;

2005 Guardian ad Litem Training, CLE,  3/18/05:  Children’s Issues in Family Court.
12. List all published books and articles you have written and give citations and the dates of publication for each.  None.

13. List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Courts:  11/12/80.


US District Court:  03/27/85.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


For a brief period after my graduation from law school, I continued to clerk for the Columbia law firm of Kennedy, Price, Kosko & Coffas.  From my admission to the bar until March, 1982, I worked for Timothy G. Quinn in his Columbia office and managed his Marion office in a general practice.  In March, 1982, Edward W. Whittington, Jr. and I formed Whittington & Buchan, Attorneys, which was a general practice.  Although I dealt primarily with domestic matters, I also handled civil, criminal, real estate, commercial and probate matters.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.   bv.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
22. Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

I was appointed and shortly thereafter elected as Family Court Judge, Seat 1, Twelfth Judicial Circuit in May, 1992;  I have held that position since.  Family Courts are of limited jurisdiction and handle matters of divorce, separate support and maintenance, support and property issues incidental to the marriage relationship, child custody and visitation, child support, paternity, adoptions, abuse and neglect of children and vulnerable adults, juveniles, minor abortions, name changes and domestic violence.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Poston v. Poston, 331 SC 106, 502 SE2d 86 (1998):  copies attached;


(b)
Dixon v. Dixon, 336 SC 260, 519 SE2d 357 (Ct.App., 1999):  copy 
attached;

(c) 
Eisenmann v. Eisenmann:  This case remains one of my most significant because it remains the most tragic I have heard.  Two professionals, who were both such wonderful individuals, were involved in a contested divorce and custody action after one of them was involved in a horrible automobile accident which left that party with significant residual difficulties.  Family members became involved after a series of miscommunications, and the divorce action resulted.  Both of the parties and their children suffered immeasurably.

(d) 
Jane Doe and John Doe v. SCDSS, et. al.:  Because this was an adoption case, fictitious names are substituted for the Plaintiffs.  The case is significant because the child  being adopted had been the subject of numerous abuse and neglect hearings I was involved with.  The child suffered such several physical disabilities and developmental delays that medical experts opined that she would not survive to see her first birthday.   The love, faith and goodness of the Plaintiffs had truly miraculously transformed the child and the child’s prognosis.  This matter is significant because it was one of the few cases with a happy ending that I have had.


(e)
In the Interest of Jeremiah W.:  361 SC 620, 606 SE2d 766 (2004):  
copy attached.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


If service on my county Department of Social Services Board of Directors is considered public office, I was appointed and served from February, 1982 until July, 1987.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26. Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

In my candidacy for the Court of Appeals, Seat 3 in 1999, I was found qualified but was not nominated.  In 2000,  I was a candidate for the Court of Appeals, Seat 6.  Again, I was found qualified but was not nominated.  As a candidate for the Court of Appeals, Seat 3 in 2003, I was found qualified and was nominated.  I withdrew prior to the election because of my husband’s medical difficulties.  As a candidate for the Court of Appeals, Seat 1 in 2004, I was found qualified and was nominated.  I withdrew prior to the election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


From 1973 until 1978, I taught school in Union, South Carolina for one year and in Pelion, South Carolina for three years.  In Union, I taught Language Arts.  In Pelion, I taught English, reading, math and geography.  In 1978, I began attending law school.  I clerked for a local law firm beginning in my first year of law school and continuing until I passed the bar.  Beginning the same time and continuing through my third year of law school, I worked as a telephone solicitor for Uniway at night and on the week-ends.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I was previously on the Board of Directors for Davis National Bank, which is now Carolina First through various mergers.  Although that prior position would not now require recusal, I would disclose that information and recuse myself if requested.  I have worked with other attorneys and would disclose that information if one of them were to be associated with a case.  If requested to do so, I would recuse myself.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


On two occasions, I have received information that a party was attempting to join me as a party to a lawsuit in my professional capacity.  On neither occasion was I named as a party.  I shall be happy to provide any further details needed or requested.

36. Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37. Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38. S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39. S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40. Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None to date.

41. List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42. Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43. Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44. Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45. Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
South Carolina Family Court Judges Association;


(c)
SCWLA;


(d)
National Council of Juvenile and Family Court Judges.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)  Marion Presbyterian Church:  former deacon and elder;  Sunday School teacher;  Endowment Committee

48. Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have both the ability and the desire to continue in my job as a Family Court judge.

49.
References:


(a)
Rhame A. Guyton 



City Executive Officer 



Carolina First 



PO Box 929 



Marion, SC  29571



(843) 431-1000


(b)
The Hon. Holton Siegling 



Marion Presbyterian Church



PO Box 186 



Marion, SC  29571



(843) 423-2272


(c)
The Hon. Sherry R. Rhodes 



Clerk of Court for Marion County



PO Box 295



Marion, SC  29571



(843) 423-8240


(d)
The Hon. Elista Smith 



Chairperson, Marion County Council 



PO Box 121



Marion, SC  29571



(843) 423-3904


(e)
The Hon. Bobby Gerald 



Mayor, City of Marion 



PO Box 1190 



Marion, SC  29571



(843) 423-7012

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Mary E. Buchan
Date:  September 13, 2006

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
Mary Emily Buchan

Address:
P.O. Box 63



Marion, South Carolina  29571

Work Telephone:  (843) 423-5141

1.
Why do you want to serve another term as a Family Court Judge? 

I have enjoyed my job for the past fourteen years and believe I shall continue to do  so.  I feel that I can continue to contribute effectively as a judge.

2.
Do you plan to serve your full term if reelected?  


At this time, I plan to serve my full term.

3.
Do you have any plans to return to private practice one day?  


At this time, I do not anticipate returning to private practice.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

In certain situations in Family Court, necessary ex parte orders are issued.  I require that any request for an ex parte order be supported solely by written documents.  I do not talk with friends, lawyers, court personnel and/or litigants about any litigation and cut off even well-meaning attempts, comments or discussion immediately.  I require conference calls to discuss any matter other than administrative matters allowed under the Canons.  My secretary does a wonderful job of screening calls at the office, and my answering machine screens calls at home.

6. 
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I disclose prior relationships with former associates and employers and my former partner.  If requested, I recuse myself.  I have never been asked to recuse myself on any case involving a lawyer-legislator, although I offered to recuse myself on one occasion when I was a candidate for a seat on the Court of Appeals.  I do not believe that the mere fact that a lawyer-legislator is involved is sufficient to require recusal.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would give great deference to a request that I recuse myself if there was the appearance of bias.  Although I would not be biased, I would probably grant the motion because of the importance that each litigant believe that he or she has had the benefit of an unbiased judge. 

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

If I felt that the appearance of impropriety could not be overcome, I would recuse  myself on my own motion and explain why I had done so.  Otherwise,  I would disclose any relationship or involvement which may lend itself to the appearance of impropriety and offer to recuse myself.  The lawyers and their clients would be given an opportunity to discuss the disclosure in private.  If requested, I would recuse myself.  If the parties and their attorneys requested that I hear the matter, I would have the proper statement executed by each.

9.
What standards have you set for yourself regarding the acceptance of 
gifts or social hospitality?

I have socialized with attorney friends in normal social situations.  I have attended seminars such as the annual South Carolina Trial Lawyers Association conference and enjoyed ordinary social hospitality and have also accepted complimentary resource materials.  I do not accept gifts, meals or anything of value from lawyers appearing before me to avoid any appearance of impropriety.  I do give and receive small gifts from a few friends on birthdays and Christmas.

10.
How would you handle a situation in which you became aware of 
misconduct of a lawyer or of a fellow judge?

My course of action would be determined by whether I knew or only believed that the misconduct had occurred and by whether the type of misconduct was a violation of the canons or misconduct to the degree that I questioned the person’s fitness.  Depending upon the misconduct, I would either talk with the lawyer or judge about the misconduct or report the lawyer or judge to the proper disciplinary body.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?  


No.

12.
Do you have any business activities that you have remained involved with since your election to the bench?  


No.

13.
Since family court judges do not have law clerks, how do you handle 
the drafting of orders?

Normally, I request that one of the lawyers draft the order pursuant to my ruling or provided memo and provide the opposing side with a copy of same.  If my ruling is such that I feel the need to draft the order, I do so as quickly as my schedule allows during office time and provide each attorney with a copy of same by facsimile transmission.  I often prepare bench orders and/or form orders at the conclusion of the hearing if possible.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

My secretary maintains a list of cases with outstanding orders.  Attorneys are contacted if an order is not forthcoming on a timely basis.  She also maintains a listing for necessary reports.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?

I do not supervise guardians ad litem or other professionals because Family Court does not operate under the “one judge, one case” rule.  

16.
What is your philosophy on “judicial activism,” and what effect 
should judges have in setting or promoting public policy?

I do not believe that judges should set or promote public policy.  A  judge’s job is to interpret and enforce the laws promulgated by the General Assembly.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I have spoken at various schools, civic clubs and seminars and hope to continue to do so.  I have served on various committees dealing with certain issues and shall continue to do so if requested.  I have spoken at seminars with the goal of improving the legal system.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

I feel that the self-imposed but necessary isolation of my job strains personal relationships more than the pressures and stress of the job.  My family and friends understand that my job is important to me, and I feel that my enjoyment of and satisfaction with my job enhance my life and, therefore, my personal relationships.  I relieve the pressure and stress of my job by devoting most of my free time to my family and my friends, by allowing myself personal time to do things I enjoy alone and by remaining active in my church.  I have never felt that my personal relationships have suffered because of my job.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

I would fully disclose the financial interest but would hear the case unless there was a valid request that I recuse myself.  Although the canons allow my hearing the case, the request by a party that I recuse myself would weigh heavily in my decision.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?

I believe that a judge should be patient, courteous and knowledgeable.  Equally as important, a judge should be honest, compassionate and fair to all.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


These rules apply twenty-four hours a day, seven days a week.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

I do not feel anger is ever an appropriate emotion for a judge to display toward any person, either in the courtroom or in chambers.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees? 


None.

27.
Have you sought or received the pledge of any legislator prior to this date?  


No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  


No.

29.
Have you asked any third parties to contact members of the General 
Assembly on your behalf before the final and formal screening report has 
been released?  Are you aware of any friends or colleagues contacting 
members of the General Assembly on your behalf?  
I have asked no one to contact any member of the General Assembly and am not aware of any contact on my behalf.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  


No.

31.
While campaigning for this office, have you used judicial letterhead or 
the services of your staff for your campaign?


No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Mary Emily Buchan
Sworn to before me this 13th day of September, 2006.

Notary Public for South Carolina

My commission expires: July 28, 2008

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Family Court, Twelfth Judicial Circuit, Seat #2


NAME:


Mr. Arthur Eugene Morehead, III (Gene)


BUSINESS ADDRESS:  
City-County Complex, MSC-C 






Florence, SC  29501


TELEPHONE NUMBER:
(office):  843-665-3008

2.
Date of Birth:  1946


Place of Birth:  Columbia, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on March 1, 1969 to Elaine Dempsey Morehead. Never divorced. Two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


Spent two years on active duty as an officer in the United States Army from June, 1968, through May, 1970, obtaining the rank of First Lieutenant.  Serial Number was social security number.  After active duty, spent four years in the Standby Reserve and received my Honorable Discharge on June 20, 1974.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel – 1964 to 1968 – BA in Political Science.


University of South Carolina School of Law – 1970 to 1973 – Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina - 1973.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


College:  The Citadel, Charleston, South Carolina, from 1964 to 1968.


ACTIVITIES:  Vice-President of Junior and Senior Class – Senior Class Board of Directors – Delegate to Collegiate Council of United Nations – Delegate to South Carolina State Student Legislature, Secretary of State – Battalion Staff Athletic Officer – Block “C” Club – Lettered two years in football and baseball.


HONORS:  Round Table (Honorary Discussion Group) – Citadel Honor Society (Top 20%) – Dean’s List (3.0) – Gold Stars (3.6) – Honor Committee – Who’s Who in American Colleges and Universities – Distinguished Military Student – Senior Superlative, Best All Around – Superior Cadet Award – Public Speaking Award – Ft. Bragg Summer Camp Outstanding Cadet – Citadel Summer Camp for Boys Outstanding Counselor.


Law School: University of South Carolina School of Law, Columbia, South Carolina, from 1970 to 1973.

ACTIVITIES:  First, Second and Third year Representative, Legislative Council of Student Bar Association – Treasurer, Student Bar Association – American Bar Association, Law Student Division – Law Day Committee – Taught in Youth and Law Program.

HONORS:  Inducted into Order of Wig and Robe, graduated with a 3.386 GPA and a Class Rank of 17 out of 240.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


August 23, 2006 – Annual Judicial Conference;


August 3, 2006 – Family Law Seminar at South Carolina Trial Lawyers Convention;


April 26, 2006 – Annual Family Court Judges Conference;


January 27, 2006 – Family Law Seminar at South Carolina Bar Convention;

December 9, 2005 – Horry County Bar Association Family Court Seminar on Procedure and Substantive Law;

December 2, 2005 – South Carolina Family Court Bench/Bar Conference;

September 25, 2005 – Annual South Carolina Solicitor’s Association Conference;

August 24, 2005 – Annual Judicial Conference;

August 4, 2005 – Family Law Seminar at South Carolina Trial Lawyers Convention;

July 12, 2005 – Drug Court Planning Initiative;

April 27, 2005 – Annual Family Court Judges Conference;

March 2, 2005 – Drug Court Planning Initiative;

January 21, 2005 – Family Law Seminar at South Carolina Bar Convention;

December 10, 2004 – Seminar for Chief Administrative Family Court Judges;

December 8, 2004 – Horry County Bar Association Family Court Seminar on Procedure and Substantive Law;

December 3, 2004 – South Carolina Family Court Bench/Bar Conference;

August 19, 2004 – Annual Judicial Conference;

August 5, 2004 – Family Law Seminar at South Carolina Trial Lawyers Convention;

April 28, 2004 – Annual Family Court Judges Conference;

January 23, 2004 – Family Law Seminar at South Carolina Bar Convention;

December 5, 2003 – South Carolina Family Court Bench/Bar Conference;

September 28, 2003 – Annual South Carolina Solicitor’s Association Conference;

August 21, 2003 – Annual Judicial Conference;

August 7, 2003 – Family Law Seminar at South Carolina Trial Lawyers Convention;

April 30, 2003 – Annual Family Court Judges Conference;

January 24, 2003 – Family Law Seminar at South Carolina Bar Convention;

December 6, 2002 – South Carolina Family Court Bench/Bar Conference;

August 22, 2002 – Annual Judicial Conference;

August 1, 2002 – Family Law Seminar at South Carolina Trial Lawyers Convention;

May 1, 2002 – Annual Family Court Judges Conference;

January 25, 2002 – Family Law Seminar at South Carolina Bar Convention.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


From 1976 until 1983, taught Business Law as an instructor at Francis Marion University.


In November, 1991, organized a Family Law Seminar for the South Carolina Bar which dealt with such issues as financial declarations, bankruptcy, judicial ethics, judicial temperament, properly handling criminal actions, abuse and neglect actions along with a legislative and case law update.  Additionally served as moderator of the seminar.


In March, 1992, served on the seminar faculty for a Bar Association Continuing Legal Education Seminar discussing the topic of How to Properly Handle a Temporary Hearing.


In August, 1992, served as a guest lecturer at the National Child Support Enforcement Association’s Convention in Orlando, Florida, and discussed issues with properly setting child support under newly structured guidelines and, more particularly, handling the deviations when dealing with multiple families, under employed parents, negotiated agreements and extraordinary expenses.


In August, 1994, spoke at the South Carolina Trial Lawyers Convention on How to Better Prepare Young Lawyers for Trial Litigation in Family Court.


In October, 1994, spoke at a 2-day seminar at the South Carolina Solicitor’s Association Annual Conference which dealt with Family Court prosecutors handling detention and waiver hearings.


In May, 1995, served on the seminar faculty for the Bar Association Continuing Legal Education Seminar dealing with Child Abuse and Neglect Cases and presented a topic pertaining to effective advocacy, civility and professionalism – A View From the Bench.


In August, 1997, at the request of Court Administration, spoke at the Annual Judicial Conference on the Rules dealing with Alternative Dispute Resolution as they pertained to Family Court and also spoke to the Family Court Judges on how to prepare proper temporary orders.


In December, 1997, served on the seminar faculty for the Bar Association’s Continuing Legal Education Seminar discussing Pet Peeves regarding Family Court Practitioners and Family Court Judges as collected by a survey from the Bench and Bar.


In May, 1998, spoke at the Annual Family Court Judges Conference on How to Properly Handle Pro Se Cases.


In May, 1999, spoke at the Annual Family Court Judges Conference on How to Properly Handle Pre-Trial Matters and Detention Hearings.


In May, 2000, organized the entire educational component of the Annual Family Court Judges Conference which dealt with a round table discussion of frequent problems that arise in Family Court and other interesting areas dealing with How to Properly Utilize Your Computer, Judicial Standards ad Ethics, and a presentation from the Youth Law Center in Washington, DC, along with a Legislative Update.


In June, 2000, spoke at the South Carolina Annual Bar Convention dealing with Alternative Dispute Resolution – Mediation in Family Court.


In May, 2001, spoke at the Family Court Judges Conference on Pertinent Evidentiary Problems Family Court Judges Encounter.


In December, 2001, spoke at the Family Court Bench/Bar Conference sponsored by the South Carolina Bar Association dealing with Proper Etiquette and Manners in the Courtroom.


In May, 2002, was again asked to organize the entire educational component at the Annual Family Court Judges Conference which dealt with alimony, a Legislative Update, when to order psychological as compared to psychiatric examinations for juveniles, and how to properly deal with Solicitors in criminal cases.


In May, 2003, again organized the entire educational component at the Annual Family Court Judges Conference which dealt with custody, DSS Abuse and Neglect cases, sealing records, Guardian ad Litem statute, juveniles, Legislative Update, appellate court decisions and computer generated Family Court forms.


In September, 2003, spoke at the South Carolina Solicitor’s Association’s Annual Conference to all of the prosecutors who come into Family Court.


In April, 2004, again asked to organize the entire educational component at the Annual Family Court Judges Conference which dealt with juvenile justice and the restorative justice program, how to handle complicated financial issues in Family Court, Legislative Update and typical problems a Family Court Judge deals with in the courtroom on a daily basis.


In April, 2005, again asked to organize the entire educational component at the Annual Family Court Judges Conference which dealt with appellate court decisions, handling pre‑trial discovery, changing the default rules and the administrative strike rule, how to better handle pro se litigants, a Legislative Update dealing with the statewide Guardian ad Litem program, and tips on safety and security in the courtroom.


In September, 2005, spoke at the South Carolina Solicitor’s Association’s Annual Conference on a specific topic of waiver hearings and had a roundtable discussion with the juvenile prosecutors.


In December, 2005, served on the seminar faculty for the Bar Association’s Continuing Legal Education Seminar speaking specifically on proper enforcement of Court orders.


In April, 2006, again asked to organize the entire educational component at the Annual Family Court Judges Conference which dealt with how to properly work with pro se litigants, the Guardian ad Litem statute, juvenile issues, how to better handle temporary hearings, Abuse and Neglect cases, adoptions, the benefits of mediation, the wrong and right wording for Domestic Abuse orders, a Legislative Update and better awareness of the methamphetamine problem.

12.
List all published books and articles you have written and give citations and the dates of publication for each. None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court – 1973.


United States District Court for the District of South Carolina – 1973.


United States Court of Appeals for the Fourth Judicial Circuit - 1974.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Joined the Law Firm of Nelson, Mullins, Grier & Scarborough in Columbia, South Carolina, as an Associate in 1973 and remained there for three years practicing in all courts in this state with a general focus on defense litigation surrounding personal and property injuries, products liability and Worker’s Compensation.


In 1976 moved to Florence, South Carolina, and became a Partner in the Law Firm of Swearingen and Morehead, remaining there until June, 1985.  Had a general practice doing both plaintiff’s and defense litigation in state Civil Court, Federal Court and Family Court.

Was elected a Family Court Judge for the Twelfth Judicial Circuit on April 10, 1985, and began serving on June 19, 1985.  Served continuously until Chief Justice Ernest Finney appointed me to serve on the Court of Appeals after Chief Judge William Howell retired until his successor was elected.  Served from January, 2000, until July 1, 2000, and then returned to the Family Court Bench.  Also in March, 2003, due to the illness of Judge Carol Connor, Chief Justice Jean Toal appointed me to serve on the Court of Appeals for a one-month term.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.



Not Applicable.


(b)
If you are a candidate for Circuit Court, please provide a brief written description of your experience in criminal matters, including any cases handled over the past five years and include a brief description of the issues involved. Further, please provide a brief written description of your experience in civil matters, including any cases handled over the past five years and include a brief description of the types of matters handled, issues involved, and procedural history.  Please include information such as the primary areas in civil court in which you practice, whether you represent plaintiffs or defendants, or both. You may go back farther than five years if you feel it would assist the Commission with its assessment of your experience.  If you lack experience in an area, describe how your background has prepared you to preside over such matters as a Circuit Court Judge, or how you would compensate for your lack of experience in this area.



Not Applicable.


(c)
If you are a candidate for Master-In-Equity, please provide a brief written description of your experience in the Master’s court, including any cases handled over the past five years and include a brief description of the issues involved. Please include the frequency of your appearances before a Master-In-Equity.



Not Applicable.


(d)
If you are a candidate for Administrative Law Judge, please provide a brief written description of your experience before an Administrative Law Judge, including any issues discussed and the frequency of your appearances before the Administrative Law Judge Division.



Not Applicable.

15. What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Unknown.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Elected Family Court Judge for the Twelfth Judicial Circuit, Seat #2, on April 10, 1985, and began holding Court on June 19, 1985.  Have served continuously since that date.


Upon the retirement of Chief Judge William Howell from the Court of Appeals, Chief Justice Ernest Finney appointed me to serve on the Court of Appeals from January 2000 through June 2000.  Also in March, 2003, due to the illness of Judge Carol Connor, Chief Justice Jean Toal appointed me to serve on the Court of Appeals for a one-month term.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Elizabeth N. Powell vs. Jackson N. Powell
The primary issues in the case surrounded alimony, equitable distribution and attorney fees.  While it is an unpublished Opinion from the Court of Appeals handed down in January, 2006, it is the first time since I have been on the Bench that the Appellate Court used my order in its entirety as its decision.  A copy of the Opinion is attached.


(b)
Sandra Jean Prevatte vs. Harry Prevatte
One of the leading cases dealing with Common Law Marriages in the removal of an impediment to establish the marriage.  Additionally, there was an issue surrounding circumstantial evidence sufficient to establish adultery.  The Appellate Opinion affirming my order was written by Chief Judge Alex Sanders and gave me much strength over the years especially in raising my children in that I kept page 4 of his Opinion on our refrigerator where he concluded that I “was not born yesterday.”  The case was affirmed at 297 SC 345, 377 SE2d 114 (S.C. App., 1989).  A copy of the decree and the appellate decision is attached.


(c)
Kenneth W. Thornton, Jr. vs. Pamela P. Thornton
Enclosed is a copy of the Final Decree which encompassed numerous complicated issues and the unpublished Appellate Opinion affirming the final decree.


(d)
Editha Beck Poston vs. Ody M. Poston
An extremely difficult contested custody case involving a parent who had a chemical dependency disorder.  A copy of the final order is attached along with the unpublished Opinion of the Appellate Court affirming the decision.

(e)
Elizabeth W. Harrison, Attendance Supervisor Florence School District One, Petitioner, In re: Various Minors


In this case, the parents were contending the children were not going to school based on their religious belief and the teachings of their church.  Extensive research was done revealing a precarious balancing test necessary.  States do have the power to impose reasonable regulations concerning compulsory school attendance, however, the states are not totally free to overlook the fundamental right to exercise one’s religion under the First Amendment.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


Previously served as a Commissioner of Elections for the City of Florence.  Was appointed in November, 1983, but resigned in 1985 after being elected Family Court Judge.  Filing not required.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


In the fall of 2002, was an unsuccessful candidate for Seat #6 on the South Carolina Court of Appeals which was ultimately won by Judge Donald Beatty. There were seven candidates, and the Merit Selection Commission found me qualified but not recommended.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


(a)
Singletary vs. Firimonte, et al., 00-CV-2241.


(b)
Singletary vs. Firimonte, et al., 00-CV-3916.


It appears that two federal court actions dealt with the same individual who is in prison and undoubtedly filed a Federal Civil Rights Violation Action against the Department of Social Services, several Family Court Judges and caseworkers with the Department of Social Services.  Both cases were summarily dismissed by the Federal Court, and, honestly, I do not believe that I was ever served with either action.

(c)
George Granger v. Mary McFadden, et al., 84-CP-21-500.

(d)
Benjamin R. Cade v. Paul Cade, et al., Florence County Court of Common Pleas.


The above two state actions both dealt with estates.  One action involved a law firm asking me, when I was practicing law, to serve as the Administrator of the Estate of Eugene McFadden, who died without a Will, in order to resolve a property damage claim to an automobile.  The other case was where a law firm asked me, while I was practicing law, to serve as a Guardian ad Litem for unknown individuals in settling an estate.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  If so, please specify the item or items you received, the date of receipt, and the lobbyist or lobbyist’s principal involved.


I am uncertain whether the South Carolina Bar Association or the South Carolina Trial Lawyers Association are registered lobbyists.  If so, in January of 2005, I, along with all of the other Family Court Judges and Circuit Court Judges, attended the South Carolina Bar Association Convention.  The Association waived our registration fee and covered one night of lodging.


Additionally, annually the South Carolina Trial Lawyers Association invites the entire judiciary to its Annual Conference at Hilton Head in August.  For all of the judges, the Association waives the registration fee and covers lodging for three nights and one banquet dinner.  I attended that convention again in August, 2006.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


Formerly member of Richland County Bar Association from 1973 to 1976, American Judicature Society, The South Carolina Defense Attorneys Association and the American Bar Association.  Presently a member of the Florence County Bar Association and the South Carolina Bar Association.  With the South Carolina Bar Association, have served as Sixth District Representative, Young Lawyers Division, from 1978 to 1980; on the 

Lawyer Referral Committee from 1974 to 1980; on the Practice and Procedures Committee from 1980 to 1982 and the Commission of Continuing Legal Education and Specialization from 1992 to 2000.


In 1994 served as President of the South Carolina Conference of Family Court Judges and was previously a member of the National Council of Juvenile and Family Court Judges and the Association of Family and Conciliation Courts.


Presently serving as Chairperson of the Family Court Judges’ Advisory Committee to the Chief Justice.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


-Member of the American Legion serving on local, district and state committees;


-American Legion Palmetto Boys State for the past 40 years, serving as Director of the program from 1983 to 1999 (In 1999 received recognition from National Commander of the American Legion for working with youth in the State of South Carolina);


-Member of the Pee Dee Area Citadel Club (past President);


-Member of St. Anthony’s Roman Catholic Church (presently serve on the Diocesan Pastoral Council under Bishop Robert Baker for the Diocese of Charleston; past member of Parish Council and   Chairman of School Board);


-Worked with Encore Theatre Company and the Florence Little Theatre on its Board of Directors;


-South Carolina Family Court Judges Association (in 1996 received the President’s Award in recognition for assisting and beginning the Parent and Children in Transition Program in the state of South Carolina);


-Served as Chairman of the Twelfth Judicial Circuit Juvenile Justice Youth Council (Chairman from 1997 to 1999);


-Served on the Governor’s Juvenile Justice Task Force from 1997 to 1999.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None

49.
References:


(a)
Mr. Donald Nance



First Federal



238 South Coit Street



Florence, South Carolina  29501



Telephone:  843-661-2400


(b)
Mrs. Connie Bell



Clerk of Court



City-County Complex, MSC-E



Florence, South Carolina  29501



Telephone:  843-665-3031


(c)
Rev. Sinclair E. Lewis



508 Holly Creek Drive



Anderson, South Carolina  29621



Telephone:  864-375-1474


(d)
Mr. Ralph R. Porter, Executive Director



“CHOiCES” the other Alternative



P.O. Box 15386



Florence, South Carolina  29506



Telephone: 843-664-8993


(e)
Mrs. Gary W. Brown (Michelle)



526 South Edisto Drive



Florence, South Carolina  29501



Telephone: 843-665-7954

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  s/ Arthur Eugene Morehead, III

Date: 9/15/06

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
Arthur Eugene Morehead III (Gene)

Address:
City-County Complex



MSC-C



Florence, SC  29501

Work Telephone:  (843) 665-3008

1.
Why do you want to serve another term as a Family Court Judge?

I have found the past twenty-one years to be very challenging, educational, enriching and rewarding.

2.
Do you plan to serve your full term if reelected?


Yes.

3.
Do you have any plans to return to private practice one day?


Presently I do not have any plans to return to private practice.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I follow the Canons of Judicial Ethics in not having any ex parte communications with attorneys concerning the merits of a case or any issues involved.  There are circumstances when a judge becomes the Administrative Judge in the circuit that he must discuss cases with individual attorneys in controlling and organizing the docket and calendar.  When those circumstances arise, there is never any conversation as to the merits of a particular case or the issues involved.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

Having been on the Bench for over twenty-one years, recusals do not come up concerning former law partners or associates.  If a motion for recusal is made, it is dealt with on an individual case-by-case basis; but it is extremely rare.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

Even if I personally believed there would be no prejudice in my decision or affect on my impartiality, if a disclosure of an appearance of bias is made and a party requests recusal, I would grant the motion.  Since there are fifty-two Family Court Judges, it is very easy to have another judge hear the case by simply swapping days or dockets.  There is absolutely no reason for litigants to have any doubt when they walk into the courtroom that they will receive a fair and impartial hearing.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

If there is an appearance of impropriety because of some financial or social involvement of my spouse or a parent or child, I would make the litigants and attorneys aware of the situation; and if all on the record indicated they had no problem with my hearing the case, I would go forward.  If there was any hesitation or doubt, I would probably recuse myself and allow another judge to conclude the matter.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I do not accept food, meals, lodging, etc., from individual attorneys or from law firms.  Whenever I should happen to dine with an attorney, I make sure to pay for that meal.  Pertaining to social hospitality, there have been occasions usually surrounding playing golf at a particular country club where if I were playing with an attorney, a sandwich may have been eaten before or during the golf round where money is not accepted at the country club but tickets are required to be signed.  On those occasions, I have attempted to determine the cost of food and reimburse the attorney.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

It is my obligation under the Canons of Judicial Ethics and the Code of Professional Responsibility to report a lawyer or a fellow judge to the respective grievance commission concerning the misconduct and to cooperate with them during their investigation.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?

No.

12.
Do you have any business activities that you have remained involved with since your election to the bench?


No.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?

There are many occasions that I prepare the orders myself.  On those occasions where I render a decision from the Bench with lawyers involved, after making my decision, I will request one attorney to prepare the order but prior to submitting it to me for signature, it is to be forwarded to opposing counsel for review.  Once all attorneys have seen the order, it will be submitted to me for signature and filing.  On those situations where cases are taken under advisement and I do not personally prepare the order, I will dictate a Memorandum of Order and forward it to all attorneys involved requesting one of the lawyers to prepare the final draft, letting all other attorneys review it prior to it being submitted to me for signature and filing.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

We keep all dockets in binders by month and review them frequently to ensure that deadlines are met.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?

Concerning Guardians ad Litem, a very detailed order in compliance with the statute is executed setting out the parameters for the Guardian ad Litem.  Almost all guardians are known to me, and I have the utmost confidence in them to do their job.  If they are having problems, appropriate motions are filed and brought to the Court’s attention.  Likewise, if litigants are having problems, appropriate motions are filed, and issues are brought to the Court’s attention.  The same applies to other professionals like psychologists or psychiatrists who are doing evaluations to assist the Court.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

A seat on the Family Court is no place for “judicial activism” and, rightfully so, there is little opportunity because the Court is governed by the Constitution, laws passed by the Legislature and precedents set by the appellate courts.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

Frequently as a Family Court Judge I have been asked to speak at seminars by the South Carolina Bar, and I have coordinated the educational component for the Family Court Judges Conferences for the past several years.  I would continue with these type activities to further improve the legal system.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

Serving as a judge strains personal relationships, but you simply deal with it realizing that it comes with the territory.  There are many situations where you cannot become involved or participate.   Over time, friends, relatives and family come to realize that in order to maintain the integrity and impartiality of the system, this restraint is necessary.  When issues arise, I have found that a logical explanation to the person who is unaware of the limitations and the reasons for them normally suffices and handles the situation.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

In Family Court, I cannot imagine that occurring since we are dealing with individuals.  If the situation were to arise and I was aware of it, I would clearly bring it to the litigants and attorney’s attention; and if they had a problem with it, would probably recuse myself and allow another judge to conclude the matter.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes.

23.
What do you feel is the appropriate demeanor for a judge?

I believe the demeanor of a judge is one of his most important attributes.  Since it relates to his appearance, both in and outside the courtroom, it cannot be underestimated.  The tone of a judge’s voice, his gestures and his entire presentation must be even based to ensure that everyone concerned knows that he will be making a fair, impartial and educated decision.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

I believe that the demeanor of a judge carries through all the time in every situation.  You have to be constantly aware of it 24-7.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


Anger is never appropriate under any circumstances.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


None.

27.
Have you sought or received the pledge of any legislator prior to this date?


No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No.

30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No.

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Arthur Eugene Morehead III (Gene)
Sworn to before me this 15th day of September, 2006.

Notary Public for South Carolina

My commission expires: May 2, 2012

AMENDED PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Family Court, 13th Circuit, Seat # 2

1.
NAME:


Mr. R. Kinard Johnson, Jr.


BUSINESS ADDRESS:  
P. O. Box 757 






Greenville, SC 29602-0757


TELEPHONE NUMBER:
(office):  (864) 467-5839

2.
Date of Birth:  1944


Place of Birth:  Greenville, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on December 10, 1966 to Carol McKinney Johnson. Two children.

6. Have you served in the military?  No.  
Not applicable.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Georgetown University, Sept. 1962 – June 1966, B.S.F.S.


University of South Carolina, Sept. 1966 – May 1969, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1969.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Phi Delta Phi legal fraternity in law school, 1966-1969.

AMENDED 10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
Attended all South Carolina mandatory judicial continuing legal education each year;


(b)
Focus has been on family and juvenile law at S.C. Bar-C.L.E. sponsored seminars;


(c)
Have exceeded minimum required hours of continuing legal education each year.


AMENDED: Continuing Legal Education Seminars Attended - Jan 2001 to date:


8/23/06
Annual Judicial Conference;


8/22/06
Mini Summit on Justice for Children;


4/26/06
Family Court Judges' Conference;


1/27/06
SC Bar Convention- Family Law Section seminar;


12/2/05
South Carolina Family Court Bench/Bar seminar;


8/24/05
Annual Judicial Conference;


4/27/05
Family Court Judges' Conference;


1/21/05
SC Bar Convention- Family Law Section seminar;


12/3/04
South Carolina Family Court Bench/Bar seminar;


8/19/04
Annual Judicial Conference;


8/19/04
Judicial Oath of Office seminar;


8/5/04
SCTLA - Family Law Seminar;


4/28/04
Family Court Judges' Conference;


1/23/04
SC Bar Convention- Family Law Section seminar;


12/5/03
South Carolina Family Court Bench/Bar seminar;


8/21/03
Annual Judicial Conference;


4/30/03
Family Court Judges' Conference;


1/24/03
SC Bar Convention- Family Law Section seminar;


12/6/02
South Carolina Family Court Bench/Bar seminar;


11/15/02
Compass of Carolina - Children Cope with Divorce for




Professionals: co-parenting seminar;


8/22/02
Annual Judicial Conference;


1/25/02
SC Bar Convention- Family Law Section seminar;


12/7/01
South Carolina Family Court Bench/Bar seminar;


8/23/01
Annual Judicial Conference;


5/3/01
Family Court Judges' Conference;


1/26/01
SC Bar Convention- Family Law Section seminar.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  Not applicable.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  Not applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All South Carolina state courts – Sept. 10, 1969.


United States District Court for South Carolina – Sept. 10,1969.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

From my admittance to the South Carolina bar in 1969 until assuming a Family Court judgeship in 1982 I practiced law in the small general practice law firm headed by Rex L. Carter in Greenville.  I have been a Family Court judge continuously since May 31, 1982.

15. What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

Last available rating was B-V in 1982.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.  Family Court judge, 13th Judicial Circuit, Seat # 2, from May 31, 1982, until the present.  Elected by the State Legislature in 1982 and re-elected in 1985, 1989, 1995, and 2001.  Jurisdiction is determined and limited by the Family Court Act.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
S.C.D.S.S. v. Taylor, et al., South Carolina Court of Appeals, 2001-UP-069 (2001).  The Court of Appeals affirmed my termination of a father’s parental rights.  I allowed lay opinion testimony of a D.S.S. caseworker regarding the best interest of the children and allowed leading questions of an expert witness.  The Court ruled that I had acted within my discretion.


(b)
Pyle v. Pyle, South Carolina Court of Appeals, 2000-UP-462 (2000).  The Court of Appeals affirmed my order terminating alimony to the former wife who had previously entered into a court-approved agreement that her alimony would terminate upon her cohabitation with an unrelated man.  My order found several indicia of cohabitation sufficient to terminate alimony despite the denial by the former wife of cohabitation.

   
(c)
Rudisill v. Rudisill, South Carolina Court of Appeals, 98-UP-334 (1998). The Court of Appeals affirmed my order awarding permanent periodic alimony to the wife.  In doing so it reaffirmed the principle in our domestic law that permanent periodic alimony is favored over rehabilitative alimony which should be awarded only upon a showing of special circumstances justifying departure from the normal preference for permanent periodic support.


(d)
In the Interest of Ronald S., a minor under the age of seventeen years, South Carolina Court of Appeals, Opinion No. 2730 (1997).  The Court of Appeals affirmed my decision in which I followed the terms of another judge’s suspended commitment of a delinquent juvenile to the Department of Juvenile Justice despite the fact that I was not bound by the terms of the juvenile’s suspended sentence.  The Court in its opinion affirmed my asserted principle that juveniles benefit from the consistency of enforcing court orders.


(e)
Greenville County Department of Social Services v. Bowes, 313 S.C. 188, 437 S.E. (2nd) 107 (1993).  The South Carolina Supreme Court reversed my termination of the parental rights of a schizophrenic mother and stated the principle that prior child abuse found by a preponderance of the evidence is insufficient to support termination of parental rights in a subsequent case where the higher standard of clear and convincing evidence applies.  

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.  Not applicable.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  Not applicable.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Not applicable.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  Not applicable.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

AMENDED 34.
Have you ever been sued, either personally or professionally?  No.


AMENDED: With reference to question 34 on the Personal Data Questionnaire, a case was filed in Federal court on October 17, 1996, by Larry A. Shirley versus The State of South Carolina, et al.  I was named as one of the defendants.  The case was dismissed by United States District Court Judge Ross Anderson upon recommendation of Federal Magistrate Catoe.  The dismissal was without prejudice and without service.  Since I was not personally served, I considered that I was not sued.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Greenville County Bar Association;


(b)
South Carolina Bar;

(c)
South Carolina Conference of Family Court Judges (secretary-treasurer 1991; vice-president 1992; president 1993);


(d)
National Council of Juvenile and Family Court Judges.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Westminster Presbyterian Church, Greenville, S.C. (ruling elder);


(b)
Greenville Rotary Club (various committee memberships);


(c)
Urban League of the Upstate.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I believe that I have served the citizens of South Carolina as a Family Court judge for over twenty-four years with personal and professional integrity in a conscientious, diligent, and competent manner.

49.
References:


(a)
Honorable Paul B. Wickensimer



Greenville County Clerk of Court



P. O. Box 757



Greenville, SC 29602



(864) 467-8554


(b)
Honorable LeJette H. Gatlin



Pickens County Clerk of Court



P. O. Box 777



Pickens, SC 29671



(864) 898-5900


(c)
Honorable Rex L. Carter



P. O. Box 10828



Greenville, SC 29603



(864) 242-3566


(d)
Sergeant Joan M. Morgan



Greenville County Sheriff’s Office



4 McGee Street



Greenville, SC 29601



(864) 467-5800

(e) 
Ms. Kay Gray, Retail Services


Branch Banking & Trust Co. of South Carolina



505 Mills Avenue



Greenville, SC 29605



(864) 282-3570

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/R. Kinard Johnson, Jr.

Date:   August 21, 2006

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
R. Kinard Johnson, Jr.

Address:
12 Rivoli Lane, Greenville, SC 29615-3091

Work Telephone:  (864)467-5839

1.
Why do you want to serve another term as a Family Court Judge?

To continue to offer efficient and just service to the youth and families of South Carolina in deciding issues in the jurisdiction of the Family Court which profoundly affect their lives.

2. Do you plan to serve your full term if reelected?

No.  I anticipate retirement effective June 1, 2010.

3. Do you have any plans to return to private practice one day?

No.

4. Have you met the statutory requirements for this position regarding age, residence, and years of practice?

Yes.

5. What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I do not initiate ex parte communication.  If I am approached in an attempt by someone else to communicate ex parte with me, I immediately reject the communication and make full disclosure of it to all interested parties.  However, ex parte communications are tolerated, and even necessary, in unusual emergency situations warranting ex parte protection by the court pending a hearing as soon as practical to allow all to be heard.

6. What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

Since I have been a judge for over twenty-four years, I am so removed in time from my law practice that I feel no need to recuse myself from hearing cases in which my former partners or associates appear.  I do not recuse myself from hearing cases in which lawyer-legislators appear, as their legislative position does not influence my decisions on the merits of issues in their cases.

7. If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would grant such a motion, since I believe that the court should avoid even an appearance of possible bias.

8. How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

I would recuse myself.

9. What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I do not accept gifts from attorneys or potential litigants.  I accept only ordinary social hospitality which would have been offered even if I were not a judge.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

If professional standards clearly have been violated, I would report the misconduct to the appropriate commission.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?

No.

12.
Do you have any business activities that you have remained involved with since your election to the bench?

No.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?

Specific instructions are given to the attorney for one party with simultaneous disclosure to the attorney(s) for all other parties.  This is done either in person with all attorneys present or by conference telephone call or by letter or fax.

14.
What methods do you use to ensure that you and your staff meet deadlines?

Calendar deadlines are maintained for matters other than orders due.  Lists of orders due are maintained with weekly follow-up calls to the responsible attorney’s office in the event of an inordinate delay. 

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?

Such issues are brought before the court only by motion of a party and are dealt with appropriately when properly brought to the attention of the court.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I believe the role of judges is not to set or advocate public policy through judicial decisions but rather to enforce public policy as established by our Legislature.  A judge should reflect, not effect, public policy.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I will continue to accept invitations to address civic organizations, student groups, and church meetings regarding the Family Court system and related issues.  I will also provide input to the Legislature from the Family Court perspective regarding legislative proposals which impact the Family Court system and family law.  This legislative input can be provided by me individually, but the normal course will be through formal actions of the South Carolina Conference of Family Court Judges.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

No.

19. Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

No.

20. Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

No.

21. Do you belong to any organizations that discriminate based on race, religion, or gender?

No.

22. Have you met the mandatory minimum hours requirement for continuing legal education courses?

Yes.

23. What do you feel is the appropriate demeanor for a judge?

A judge should be patient, dignified, courteous, serious, and impartial in considering each case and should maintain professional detachment.  However, since the court is also responsible for reflecting social values and public policy, a detached and impartial demeanor should not preclude the judge from expressing such values and policy in ruling on issues before the court.

24. Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

These rules apply at all times while the judge holds judicial office.

25. Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

An expression of disapproval, short of anger, is often appropriate in dealing with litigants, including pro se litigants, and especially juveniles, since the court is responsible for reflecting social values and public policy.  Likewise, as to attorneys, expression of disapproval, short of anger, is occasionally appropriate when professional standards have been lax in preparation and representation of litigants.

26. How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

-0-

27. Have you sought or received the pledge of any legislator prior to this date?

No.

28. Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?

No.

29. Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No.
30. Have you contacted any members of the Judicial Merit Selection Commission?

No.

31. While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?

No.

32. Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?

Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/R. Kinard Johnson, Jr.

Sworn to before me this 21st day of August, 2006.

Notary Public for South Carolina

My commission expires: August 22, 2015

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  I am applying for Family Court Judge, Seat # 1, 14th Judicial Circuit.

NAME:


Mr. Gerald C. Smoak, Jr.


BUSINESS ADDRESS: 
Post Office Box 1685 





   
Walterboro, S.C. 29488 


TELEPHONE NUMBER:
(office): (843) 549-5060

2.
Date of Birth:
1959


Place of Birth:  
Walterboro

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Married on 06/01/85 to Spouse: Elizabeth Thompson Smoak. Never divorced. Two children.

6.
Have you served in the military?  Not applicable.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina – 1977-1980, B. A. in English.


University of South Carolina – 1980 – 1983, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – 1983.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


USC – Member Sigma Phi Epsilon, Numerous Fundraising Activities.


USC – School of Law – Moot Court 1982 - 1983.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
Family Law Section – January 2001;


(b)
South Carolina Family Court Judges Conference – May 2001;


(c)
Judicial Conference –August 2001;


(d)
West Law Training – October 2001;


(e)
South Carolina Family Court Judges Conference – May 2002;


(f)
Judicial Conference – August 2002;


(g)
Family Law – Part I – January 2003;


(h)
Family Law – Part II – January 2003;


(i)
Family Law Section Meeting – January 2003;


(j)
Family Court Judges Conference – April 2003;


(k)
Judicial Conference – October 2003;


(l)
2003 Annual Judges Convention - October 2003;


(m)
Family Court Bench / Bar – December 2003;


(n)
Family Law Section – January 2004;


(o)
South Carolina Family Court Judges Conference – April 2004;


(p)
Judicial Conference  - August 2004;


(q)
Judicial’s Oath of Office and Attorney’s Oath  - August 2004;


(r)
South Carolina Trial Lawyers, Family Law Seminar – August 2004;


(s)
Family Law Section – January 2005;


(t)
South Carolina Family Court Judges Conference – April 2005;


(u)
Judicial Conference – August 2005;


(v)
South Carolina Family Court Bench Bar Seminar – December 2005;


(w)
South Carolina Family Court Judges Conference – April 2006;


(x)
Judicial Conference – August 2006.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


Yes, I taught the following paralegal courses for The Technical College of the Lowcountry:


a.)
Estates;


b.)
Family Law;


c.)
Legal Bibliography;


d.) 
Litigation;


e.)
Torts.

I was on the panel for discussion at South Carolina Family Court Bench/Bar Conference, December 03, 1999.

I have lectured at the local high school.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  Not Applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


 I was admitted to practice law in the following courts in 1983:


South Carolina Magistrate Court;


South Carolina Family Court;


South Carolina Circuit Court;


South Carolina Court of Appeals;


South Carolina Supreme Court.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1983 Law Clerk for Honorable William T. Howell;


1984 to 1995 – General Practice with majority of work in Family Court;

1984 to 1993 and 1995 – Prosecutor for child abuse and neglect cases for the Department of Social Services;

1984 to 1995 – Public Defender for City of Walterboro; 

1993 to 1995 – Conflict Attorney for Colleton County Public Defender, including Juveniles;

1995 to present – Family Court Judge, 14th Judicial Circuit, Seat # 1. 

15. What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Not Rated.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Family Court Judge, 1995 to Present, 14th Judicial Circuit, Seat # 1.  This Court was created by statute.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
In the Interest of: LaTreece M.D., a minor under the age of seventeen, U.P No. 2001-UP-071 (attached);

(b)
Lippincott vs. Lippincott, U.P No. 2004-UP-104 (attached);

(c)
Wahl vs. Flaherty, No. 1998-DR-32-2473 ( attached);

(d)
Shannon vs. Shannon, 578 S.E. 2d 753 (attached);

(e)
South Carolina Department of Social Services vs. Cannon and Todd, U.P. No. 99-UP-432 (attached).

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Not Applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 


Yes, in 1994, Family Court Race for Seat # 2, 14th Judicial Circuit.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute? No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?   No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Former Member of South Carolina Trial Lawyers Association;


(b)
South Carolina Bar Association;


(c)
Colleton County Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Former Member Jaycees;


(b)
Former Sertoma Member;


(c)
Assistant Baseball Coach, Colleton County Recreation Commission,



1992  - 2002;


(d)
Member of the Colleton Preparatory Academy School Board



1998  - Present;


(e)
Member of the Bethel United Methodist Church;


(f)
Former Member of the Governor’s Youth Council;


(g)
Judge for the National High School Mock Trial Championship;


(h)
Lectured to the Guardian Ad Litem program for the 14th Judicial Circuit;


(i)
Drug Court Judge for 14th Judicial Circuit;


(j)
Family Court Judge’s Association Legislative Liaison Committee 
Member.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  Not Applicable.

49.
References:


(a)
Andy Safran, Esquire



Post Office Box 12089



Columbia, South Carolina 



(803) 256-6689


(b)
David B. Wheeler, Esquire



Post Office Box 858



Charleston, South Carolina 29402-0858



(843) 724-1327


(c)
Donald H. Howe, Esquire



Post Office Box 1034



Charleston, South Carolina 29402



(843) 722 – 8048


(d)
JoAnne S. Herndon



Bank of Walterboro



Post Office Box 1707



Walterboro, South Carolina 29488

(e) Patricia C. Grant

Clerk of Court of Colleton County 14th Judicial Circuit

Post Office Box 620

Walterboro, South Carolina 29488

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ Gerald Smoak

Date: 9/8/06

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
Gerald C. Smoak, Jr.

Address:
Post Office Box 1685



Walterboro, S.C. 29488

Work Telephone:
(843) 549-5060

1.
Why do you want to serve another term as a Family Court Judge?

I enjoy public service.  I am privileged to be a member of the South Carolina’s excellent Family Court bench.  I enjoy being a Family Court Judge and believe I do a good job.

2.
Do you plan to serve your full term if reelected?


YES

3.
Do you have any plans to return to private practice one day?


NO

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


YES

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

My policy on ex parte communications is that there should be none.  The few instances I could invision ex parte communications are if a child or other person is in imminent danger or threatened with imminent danger or harm.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


In regards to lawyer-legislators, I really don’t know any of them personally where I would recuse myself.  There are no former associates or partners I would have to recuse myself from.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

If it gave a reasonable appearance of bias, I would recuse myself.  If it does not, I would not recuse myself.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


I would recuse myself from hearing the case.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I do not accept gifts from lawyers.  I would, however, accept ordinary social hospitality.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I am required under the ethic rules to report them to the ethics commission.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?


NO

12.
Do you have any business activities that you have remained involved with since your election to the bench?


NO

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?

Attorneys usually draft the order, however, if I do not like a particular order, I will prepare the order myself.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

My staff and I keep calendars and lists to ensure no deadlines are missed.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?


I make sure all guardians and professionals comply with the guardian ad litem statute (S.C. CODE ANN.) 20-7-1545 et.seq. (supp.2002)., the rules of evidence. (SCRE 702 – 705) and applicable case law.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

It is my philosophy that Judges are supposed to enforce and follow the laws of South Carolina.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


1.
Lecture to High Schools

2.
Judge more competitions for the National High School Mock 
Trial Championships.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

Yes.  I try to leave my work at the office.  There are times when friends or relatives may bring up a certain case and I have to tell them I cannot comment.  One of the best ways I have found to deal with the strain is being actively involved in my children’s lives.  I am not Judge to them just Daddy.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


NO

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


NO

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


NO

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


YES

23.
What do you feel is the appropriate demeanor for a judge?


Be patient and kind, but firm.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

The rules apply at all times.  The public should have confidence in the judiciary.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

No and No.  I believe you can run and effective courtroom without getting angry.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


-0-

27.
Have you sought or received the pledge of any legislator prior to this date?


NO

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


NO

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

NO

30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


NO

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


NO

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


YES

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Gerald C. Smoak, Jr.
Sworn to before me this 9th day of September, 2006.

Notary Public for South Carolina

My commission expires:7/26/2011

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:
Judge, The Family Court, 14th Judicial Circuit, Seat 3


NAME:


Mr. Robert S. Armstrong


BUSINESS ADDRESS:
Post Office Box 1124, Beaufort, SC  29901


TELEPHONE NUMBER:
(office): 843 986 8784

2.
Date of Birth:
1956


Place of Birth:
Laurens, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Divorced. I have been divorced twice.  I was the moving party when I was divorced in Hampton, SC on September 16, 1990 on the ground of living separate and apart for more than one year without cohabitation.  My ex-wife, Becky, was the moving party when we were granted a divorce in Savannah, Georgia on May 21, 1997 on the ground of irreconcilable differences.  Two step-children.  

6.
Have you served in the military?  I have not served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina, 1975 – 1978, B.A.


University of South Carolina, 1979 – 1982, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1982.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


USC Karate Club, 1975 –1978.


Pi Kappa Alpha Fraternity, 1975 – 1978 (Sergeant at Arms).

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
Each year I have exceeded the required number of CLE hours by attending the Family Court Judges Conference; South Carolina Bar Midyear Conference; Bench/Bar Family Law Seminar; Annual Judicial Conference; and the South Carolina Trial Lawyers Convention. 


(b)
I have attended a seminar for Chief Administrative Judges.


(c)
I was one of 25 judges from across the country selected to attend the National Judicial College to study remedies for international kidnapping pursuant to the Hague Convention.


(d)
I attended a seminar on ethics and professionalism in 2002.   

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


(a)
November, 1998, Bench/Bar CLE – I gave a presentation on issues in juvenile cases.


(b)
October, 1998, Solicitors Convention – I spoke on issues regarding juvenile crime.


(c)
October, 2001, Solicitors Convention – I spoke on issues related to competency.


(d)
December, 2001, South Carolina Bar/CLE – I spoke on the family court cases that arose during the year in a seminar that focused on state case law and developments.


(e)
January, 2003, GAL Certification Training – This was a two day training session for certification under the new GAL statute.  I spoke on hearsay and the rules of evidence.


(f)
August, 2004, Annual Judicial Conference – I was on a panel that discussed issues of professional responsibility and the new oath for lawyers and judges.


(g)
August, 2005, South Carolina Trial Lawyers Convention – I was part of a panel that discussed current issues in family law.


(h)
October, 2005, Solicitors Convention – My topic was issues that could arise when dealing with the press during juvenile trials.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

“Up From the Lowcountry, Who is this New Kid on the Block?”, Fall Issue, 1993, South Carolina Trial Lawyers Bulletin.  This was an article on the Honorable William T. Howell after his election as Chief Judge of the Court of Appeals.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Bar, 1982.


United States District Court, 1992.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
Law Clerk, the Honorable William T. Howell, 1982 – 1983;


(b)
Public Defender for Allendale, Hampton, and Jasper Counties, 1983 – 1985;


(c)
Assistant Solicitor, 14th Judicial Circuit, 1985 – 1990;


(d)
Deputy Solicitor, 14th Judicial Circuit, 1990 – 1995;


(e)
Private Practice, 1995 -1998, Sole practitioner with primary emphasis on family, criminal and personal injury cases.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

I was elected to Seat 3, The Family Court, 14th Judicial Circuit, on May 8, 1998, and have served continually since.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Beauchamp v. Beauchamp, 98-DR-32-693; 2000-UP-612;


(b)
Bakala v. Bakala, 98-DR-07-687; 576 S.E.2d 156 (2003);


(c)
Brown v. Malloy, 99-DR-04-129; 546 S.E.2d 195 (Ct. App. 2001);


(d)
Arnal v. Arnal, 99-DR-07-1608; 609 S.E.2d 821 (Ct. App. 2005), Certiorari Granted March 23, 2006. The issues were visitation, child support, equitable division, attorney and GAL fees;


(e)
Marquez v. Caudill, et.al., 2004-DR-26-347.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


Assistant Solicitor, 14th Judicial Circuit, appointed 1985 – 1990;


Deputy Solicitor, 14th Judicial Circuit, appointed 1990 – 1995;


I have filed all reports when required by law.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor. None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

Yes.  I ran unsuccessfully for At-Large Seats on the Circuit Court in February 1994, February 1996, and May 1996.  I also ran for the Court of Appeals in 2004.  I was found qualified, but not nominated.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service. No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy? No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate? No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar.


(b)
Beaufort County Bar.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Former member, the University Club; former member, Hampton County Country Club.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


(a)
Member, the Chief Justice’s Commission on the Profession;


(b)
Current Secretary/Treasurer, South Carolina Family Court Judges Association;


(c)
Chairman, Executive Committee, South Carolina Family Court Judges Association, June 2005 – June 2006.

49.
References:


(a)
Vanessa P. Bryan



Post Office Box 1549



Beaufort, SC  29901



843 470 5272


(b)
Charles A. Laffitte, Jr.



Post Office Box 158



Hampton, SC  29924



803 943 2671


(c)
Donald A. Fanning 



28 Audubon Road



Beaufort, SC  29907



843 524 4071


(d)
Jean K. McCormick



Post Office Box 1126



Beaufort, SC  29901-1126



843 525 0004


(e)
Clarence Davis



Post Office Box 11070



Columbia, SC  29211



803 376 9583

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Robert S. Armstrong

Date: 9/05/06

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
Robert S. Armstrong

Address:
Post Office Box 346, Seabrook, SC  29940

Work Telephone:
843 470 5273

1.
Why do you want to serve another term as a Family Court Judge?

I enjoy public service.  My job is challenging and presents a new experience every day.  I am proud to serve with the dedicated men and women of the family court.

2.
Do you plan to serve your full term if reelected?

I ran for a seat on the Court of Appeals in 2004.  I may run again if the opportunity presents itself.

3.
Do you have any plans to return to private practice one day?


No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?


Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


I do not engage in ex parte communications.  In the Family Court, we are required to consider granting ex parte orders in emergency situations.  A hearing is scheduled as soon as possible after issuing one of these orders.  This is the only circumstance to justify this type of communication.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


To date, I have not had a motion to recuse myself under such circumstances.  I would treat lawyer-legislators the same as any one else making an appearance in my court. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would probably grant the motion to avoid the appearance of impropriety.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


I would not hear a case involving a spouse or close relative.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I do not, and would not accept gifts from anybody that made or will make an appearance in my courtroom.  I do not have a problem with social hospitality, such as lunch or dinner(assuming that they do not have a case before me) with long-time friends.  I have attended the South Carolina Trial Lawyers Association Convention since all judges are invited.  The Association pays for the hotel room.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


I would have an ethical duty to report it.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?


No

12.
Do you have any business activities that you have remained involved with since your election to the bench?


No

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?


I either send a memo to the attorneys with my decision and instructions for drafting the order or notify them by conference call.  One of the attorneys is assigned to prepare the order.

14.
What methods do you use to ensure that you and your staff meet 
deadlines?


My secretary keeps a notebook of outstanding orders.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?


I insure that guardians ad litem and other testifying professionals comply with statutory law, case law and the rules of evidence.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I firmly believe that the legislature should make the laws, not 
the courts.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I am a member of the Chief Justice’s Commission on the Profession.  The Commission has been involved in creating an oath for lawyers and judges.  We are also trying to develop ways to insure young lawyers will gain a better understanding of what is expected of them ethically and professionally.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


No.  When I leave court, the work and problems stay there.  I have outside interests such as golf, boating, exercise and travel.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No


20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?\


No

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes

23.
What do you feel is the appropriate demeanor for a judge?

I believe that a judge should be fair, courteous, patient and show respect to all that appear in court.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


These rules apply wherever you are.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


Anger is never appropriate in any situation.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


None

27.
Have you sought or received the pledge of any legislator prior to this date?


No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No

30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Robert S. Armstrong

Sworn to before me this 5th day of September, 2006.

Notary Public for South Carolina

My commission expires: April 12, 2009

AMENDED PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Family Court for the Sixteenth Judicial Circuit Seat #2


NAME:


Mr. Henry Thomas Woods


BUSINESS ADDRESS:
1070 West Heckle Boulevard






Rock Hill, SC 29731


TELEPHONE NUMBER:
(office): (803) 909-7117

2.
Date of Birth:

1945


Place of Birth:

Washington, D.C.

3.
Are you a citizen of South Carolina?  YES.


Have you been a resident of this state for at least the immediate past five years?  YES.

5.
Family Status:  Married on April 2, 1977 to Gale Teaster-Woods. Never 
divorced. No children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


Yes, August 1967 – 1975, Captain, United States Army Reserve, Inactive Reserve, Honorable Discharge.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel, Charleston, SC, September 1963 – June 1967, BA in History.


The University of South Carolina School of Law, September 1967 – June 1970, Juris Doctor Degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


State of South Carolina, 1970.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


The Citadel Chapel Choir, 4 years; History Club, 2 years; University of South Carolina School of Law Student Bar Association, 3 years.

AMENDED 10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
I have attended all mandatory continuing legal education courses for Family Court judges and several other Family Court related courses as my schedule allowed.


AMENDED:


2002:


Family Court Judges Conference, 5/1/2002, 6.00;


Family Law Section II, 1/25/2002, 3.00;


Judicial Conference, 8/22/2002, 8.00.


2003:


Family Court Judges Conference, 4/30/2003, 6.50;


SC Bar Family Law – Part I, 1/24/2003, 3.00;


SC Bar Family Law – Part II, 1/24/2003, 3.00;


Judicial Conference, 8/21/2003, 7.50;


SCTLA 2003 Annual Convention, 8/7/2003, 12.00.


2004:


Family Court Judges Conference, 4/28/2004, 5.00;


SC Workers Comp. Update, 6/18/2004, 1.00;


Judicial Conference, 8/19/2004, 7.25;


Family Law Section Meeting, 1/23/2004, 3.00;


Judicial Oath of Office, 8/19/2004, 1.00;


SC Family Court Bench/Bar, 12/3/2004, 6.00;


Seminar for Chief Judges for, 12/10/2004, 5.50.


2005:


SC Bar Family Law Section, 1/21/2005, 3.00;


Family Court Judges Conference, 4/27/2005, 6.00;


Annual Judicial Conference, 8/24/2005, 7.75;


SC Family Court Bench/Bar, 12/2/2005, 6.00.


2006:


SC Bar Family Law Section, 1/27/2006, 3.00;


Family Court Judges Conference, 4/26/2006, 6.00;


Mini Summit on Justice for Children, 8/22/2006, 7.25;


Annual Judicial Conference, 8/23/2006, 9.00.


*In addition to the enclosed sheets, I have attended the Bench Bar Conference each year in December. I have also attended a four week course presented by the United States Justice Department which reviewed the criteria for the establishment of juvenile drug courts and the related psychological and treatment options for juveniles who are eligible to participate in the Sixteenth Judicial Circuit drug court.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


I have appeared before numerous college and high school classes to talk on various aspects of the law and its practice.  I also assisted in teaching a high school law course sponsored by the York County Bar Association.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  N/A.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina State Courts: September 25, 1970.


United States Federal District Court for South Carolina: December 14, 1971.


United States Court of Appeals-Fourth Circuit: October 15, 1974.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


I joined my father’s law practice on January 2, 1971, and we formed a partnership named Woods & Woods.  This firm continued until my father’s retirement in 1999.  I assumed the trial practice in 1975-1977.  The firm evolved from a contracts, probate, social security disability, and real estate practice into a primarily litigation practice while continuing to be a small general practice firm.  During the last ten years of practice I concentrated my practice in civil trials, both on behalf of Plaintiffs and Defendants, including personal injury, criminal defense, and family law including juvenile defense.  I continued to practice in Probate Court, before local boards and commissions, and had a limited practice in real estate contracts and closings.  I was elected to my present position in February of 1999, and was sworn on March 26, 1999.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


(a)
If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.



N/A.


(b)
If you are a candidate for Circuit Court, please provide a brief written description of your experience in criminal matters, including any cases handled over the past five years and include a brief description of the issues involved. Further, please provide a brief written description of your experience in civil matters, including any cases handled over the past five years and include a brief description of the types of matters handled, issues involved, and procedural history.  Please include information such as the primary areas in civil court in which you practice, whether you represent plaintiffs or defendants, or both. You may go back farther than five years if you feel it would assist the Commission with its assessment of your experience.  If you lack experience in an area, describe how your background has prepared you to preside over such matters as a Circuit Court Judge, or how you would compensate for your lack of experience in this area.  N/A.


(c)
If you are a candidate for Master-In-Equity, please provide a brief written description of your experience in the Master’s court, including any cases handled over the past five years and include a brief description of the issues involved. Please include the frequency of your appearances before a Master-In-Equity.  N/A.


(d)
If you are a candidate for Administrative Law Judge, please provide a brief written description of your experience before an Administrative Law Judge, including any issues discussed and the frequency of your appearances before the Administrative Law Judge Division.  N/A.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.


The firm was not rated.  My father’s firm has represented a clientele who were not exposed to Martindale-Hubbell and he felt that listing was not important to his practice but rather relied solely on his reputation.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes, March 26, 1999 to present.  Seat #2 Family Court for the Sixteenth Judicial Circuit.  Elected February 8, 1999.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
White v. White;

(b)
Medearis v. Medearis;

(c)
DSS v. Moore;

(d)
Ingle v. Ingle;

(e)
Smith v. Smith;
24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


York County Rural Fire Commission: 1972-1982: Appointed by County Council;


Rock Hill City Council: 1982-1994: Elected;


York County Natural Gas Authority: 1995-1999: Appointed by Governor.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Rock Hill District #3 School Board: September 1971: Three at-large seats available, 5th of 12 candidates.


Probate Judge for York County: 1994: Lost in primary.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  None.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No to all.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
York County Bar Association: Past President, Past Treasurer;


(c)
South Carolina Conference of Family Court Judges.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Rock Hill Kiwanis Club;


(b)
The Citadel Alumni Association;


(c)
The Citadel Brigadier Foundation;


(d)
Oakland Avenue Presbyterian Church.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I know of no information which would negatively affect my candidacy and I believe my letters of recommendation speak for themselves.

49.
References:


(a)
Paula Oates



Bank of America



222 East Main Street



Rock Hill, SC 29730


(b)
Conrad A. (Bud) Holbert



1869 Overbrook Drive



Rock Hill, SC 29732


(c)
Harvey Turner



Office of the Governor



Office of Executive Policy and Programs


(d)
Judith B. Mobley



320 W. Springdale Road



Rock Hill, SC 29730



803-981-1300


(e)
Winston Searles, Sr.



155 Johnston Street



Rock Hill, SC 29731



803-329-7000

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ Henry T. Woods
Date: 10/3/06

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Incumbent

Full Name:
Henry Thomas Woods

Address:
639 Meadowbrook Lane



Rock Hill, SC 29730

Work Telephone:  (803) 909-7117

1.
Why do you want to serve another term as a Family Court Judge?

I have thoroughly enjoyed my time on the bench.  It gives me the opportunity to make a difference in the lives of those who appear in the Family Court, especially the children.  I want to continue to attempt to provide meaningful service to the  people of South Carolina.

2.
Do you plan to serve your full term if reelected?

At this time I have no plans to retire during this new term.

3.
Do you have any plans to return to private practice one day?

No

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?

Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Ex parte communications should be avoided except those involving purely administrative matters for both attorneys and pro-se litigants.  The only ex parte communications ever allowed are those contained in supporting affidavits for emergency hearings and/or DSS abuse and neglect removals.  These are considered before service on the opposing party.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I have no former associates or law partners.  There are no lawyer-legislators who practice in the Family Court in my home circuit except when appointed in DSS abuse and neglect cases.  Each request for recusal is treated on an individual basis and if recusing myself would not impose a hardship or delay on one of the parties, I would normally grant such request if made for a valid reason. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


If the request comes before trial, at a status conference, pretrial, or other temporary hearing, all efforts should be made to avoid even the appearance of bias or partiality.  Because we have a large circuit with more than one judge holding court at all times, it is much easier to schedule the matter before another judge without causing delay.  If it was the final hearing and I felt the motion was made for delay or to obtain an advantage, I would be less likely to grant the motion but would put on the record my reasons for doing so.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative


I make every effort to pre screen cases which may involve persons ho have social involvement with my spouse.  In all cases I disclose the involvement of my spouse or myself.  Even the appearance of impropriety reflects negatively on the judicial branch, therefore, if either party requests a recusal, I grant same. 

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


With the exception of other members of the judiciary, all of my close friends and associates are non-lawyers.  My staff and I exchange minimal gifts for birthdays and Christmas.  I have accepted social hospitality from old friends who do not appear in court and at social events held by one of my banks where all customers are invited.  I also attend the Trial Lawyers Convention and went to a dinner sponsored by several law firms which was attended by a large number of invitees including a large number of judges.  None of these firms were in my home circuit.  I try to avoid any gifts, meals, or other small groups which may lead to an appearance of cronyism.  

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


If the misconduct did not rise to the level of criminal behavior or violations of the Canons of Ethics, a private meeting in Chambers, a phone call, or an intervention of a third party may be appropriate.  An obvious violation of a criminal statute or breach of ethics must be reported to the appropriate committee.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?

No

12.
Do you have any business activities that you have remained involved with since your election to the bench?

Only a passive partnership with my brothers and sister which involves resort property and an office building which is leased to a church. 

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?


In routine cases, the Plaintiff’s attorney is instructed to prepare an order which reflects the ruling from the bench.  In more complicated, contested matters, instructions are sent to all attorneys with one requested to prepare an order in keeping with the instructions.  In some cases, a full findings of fact will be sent and cases to be cited will be included in the instructions.  In a small number of cases, the proposed order will be completely or partially modified to reflect the Court’s ruling.  Each order is read and compared with trial notesheets before signing. 

14.
What methods do you use to ensure that you and your staff meet 
deadlines?

My secretary keeps my matters under advisement updated on a montly basis with notes as to who is to prepare the order, date instructions were sent, and/or the need to review the exhibits or transcript before preparing the instructions.  I have a small office account which my secretary can use to pay conference fees, CLE costs, dues, and other expenses specifically related to office costs.  If I am out of circuit, she is able to make sure that reports are filed and expenses paid in a timely manner.

15.
What specific actions or steps do you take to insure that guardians ad litem and other testifying professionals are adequately supervised by you during the pendency of a case?


During the pendency of a case, a pretrial, status conference, and settlement conference are mandated for trials longer than two hours.  Our lay guardians have all been certified and are given specific dates to complete their report.  Any issues involving guardian ad litems are resolved in pretrial motions or conferences.  Other expert witnesses are dealt with in the same manner.  In my eight years on the bench, I have not had any incidents which required sanctioning either a guardian ad litem or testifying professional.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


Almost all aspects of the Family Court are covered by specific statutes setting up the rules and guidelines which we follow.  With the case loads assigned to each judge, there is no time to try and make “new” law.  When a novel issue is presented, I attempt to apply the statutory requirements and any applicable case law from higher courts to make my decision.  All matters involving the setting of public policy are handled through the Advisory Committee which reports to the Chief Justice.  When asked about an existing public policy, I and all other judges defer to the role of the General Assembly and Court Administration in setting public policy.  It is my role to apply it as appropriate.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I have made presentations to civic clubs about the role of the Family Court.  I have attended classroom discussions when invited by teachers to speak at the high school and junior high level.  I am an ex officio member of our Youth Council.  I meet regularly with the Clerk of Court, County Manager, and others to discuss how to maximize the use of our facilities and adding new facilities as needed.  I attend local bar functions when possible to promote appropriate social interaction 


between the bench and bar.

18.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


Since I have been on the bench, I can truthfully say that none of my relationships have had any serious challenges.  Fortunately, I am able to compartmentalize my life and leave the office at the office.  I have tried to maintain those portions of my 
personality which helped me reach this position and I try to avoid any manifestation of “robitas”.  

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


Only after full disclosure and no objection by either party.  If it gave the appearance of impropriety, I would disclose and recuse myself.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes

23.
What do you feel is the appropriate demeanor for a judge?

Patience is a key component of a judge’s demeanor.  You can control a courtroom with firmness, without resorting to fear or rudeness.  All parties, especially pro-se parties, should be treated with courtesy and respect.  Aloofness is not necessary in a courtroom, but too much familiarity can lead to a lack of respect.  A judge must avoid any appearance or behavior which reflects on his or her position.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


These rules apply at all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


A degree of firmness is necessary to control a courtroom and is always appropriate.  Any behavior which indicates a loss of temper is not appropriate.  A judge must be mindful of the perception of the public.  When dealing with a juvenile criminal defendant, every effort should be made to direct displeasure at the offense and not the person except as necessary to impose an appropriate sentence.  Anger should be used only in extraordinary circumstances when dealing with attorneys and/or pro-se litigants and then only to the extent necessary to maintain the control and decorum of the courtroom.  Almost all situations are more effectively dealt with with patience and explanations of the rules.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


None

27.
Have you sought or received the pledge of any legislator prior to this date?


No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No

30.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Henry Thomas Woods

Sworn to before me this 4th day of October, 2006.

Notary Public for South Carolina

My commission expires: July 11, 2012

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION: 

Administrative Law Court, Seat #2

NAME:


Mr. John D. McLeod

BUSINESS ADDRESS: 
Edgar A. Brown Building, Suite 224




  
1205 Pendleton St., Columbia, S.C., 29201

TELEPHONE NUMBER:
(office): 803-734-0553

2.
Date of Birth: 1942


Place of Birth: Colorado Springs, Colorado

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status: Married on June 1, 1968 to Virginia Martin Ingram.  Never divorced. Two children.

6.
Have you served in the military?  Fall of 1961 thru February 27, 1964; United States Naval Reserve; Seaman Apprentice; Serial # 590 36 21; Honorable Discharge.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure. The Citadel, attended the full academic year of 1960-61. Transferred to University of South Carolina to get in Naval ROTC (Citadel did not have Naval ROTC at that time). University of South Carolina 1961-64, BA in English; University of South Carolina School of Law, 1964-67, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state. South Carolina only. Admitted in September 1967.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held. Undergraduate-Sigma Alpha Epsilon-President; Naval ROTC Smallbore Rifle Team. Law-Phi Delta Phi Legal Fraternity. Appellate Advocacy Competition. Cannot remember dates.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a) Annual Mtg. and Seminar, SC Mun Atty's Assn, Nov. 29, 2001;


(b) S.C Foreclosure and Repossession, Feb. 22, 2002;


(c) Exempted from further CLE because of age.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  


Within the last calendar year, I spoke on Administrative Law at the "Bridge The Gap" Seminar held by the University of South Carolina School of Law for graduating seniors.

12.
List all published books and articles you have written and give citations and the dates of publication for each. None

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice. All SC Courts and US District Courts on September 13, 1967.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


I appeared only before Federal Administrative Law Judges (Social Security matters) usually before being elected as a state Administrative Law Judge. More of my experience has come from my time on the bench rather than before it.

15.
What is your rating in Martindale-Hubbell?  


Presently an Administrative Law Judge. My last rating was "AV".

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office? 


Presently hold Seat #2, S.C. Administrative Law Court by election, serving continuously since I was sworn in on May 11, 2005.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a) 
Too Tacky Partnership v. SCDHEC and Mayo Read, 



05-ALJ-07-0165-CC. copy attached.


(b) 
International Center II, LLC v.Berkeley County Assessor 



05-ALJ-17-0235-CC. copy attached.


(c)
S.C. Dept. of Motor Vehicles v. Matthew William Boyle 



06-ALJ-21-0340-AP, copy attached.


(d) 
Mary S. Anderson v. S.C. Budget and Control Bd. S.C.
 

Retirement System, 06-ALJ-30-0008-CC copy attached.


(e)
Thomas A. Moore, Jr., M.D. License No.19409 v. S.C Dept. 



of LLR, Bd. of Medical Examiners, 05-ALJ-11-0503-AP, 



copy attached.

24.
Have you ever held public office other than judicial office?  No. I was employed by the Town of Winnsboro as Attorney prior to becoming an Administrative Law Judge but I am told that the salaried, appointed, position of Town Attorney is not a public office.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor. I was in the active practice of law and during that time served many times as Special Referee but certainly that is not what you seek here. I have had no outside employment whatsoever while serving as an Administrative Law Judge.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? Ran unsuccessfully for the S.C. House of Representatives in 1972.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office? Employed by Fairfield County School System as part time teacher of night classes in adult education (1969-70); Secretary-Treasurer and legal counsel to Farmers Mutual Fire Insurance Association of Fairfield County, 1969-2005. Resigned to be sworn in as Administrative Law Judge.

28.
Are you now an officer or director or involved in the management of any business enterprise?   No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. I would recuse myself in any matter involving Farmers Mutual Fire Insurance Association of Fairfield County of which I was formerly Secretary and legal counsel.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  I was invited to a dove shoot by Westvaco Corporation about 26 years ago and was cited for shooting doves over bait. I understand it was dismissed but never heard any more about it and never paid a fine. My son who was about 7 at the time was with me. All the invited guests were cited except my son.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?   No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities? Yes.  Have you ever defaulted on a student loan? No. Have you ever filed for bankruptcy? No.  If so, give details. Some small tax liens were filed in the Office of the Clerk of Court for Fairfield County as a result of advice given me by a CPA. A Grievance was filed against me by reason thereof which was dismissed. There is one larger one which is a result of a refund made in error by the SC Tax Commission. Before I could determine what it was for, they filed a lien. All of this was cleared up when I went through screening in 2004.

34.
Have you ever been sued, either personally or professionally?  No. I brought a suit for partition of some family land and I believe there may have been a counterclaim.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?   No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?   No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.   None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek. None except for paper and printer ink, cost estimated at less than $16.00.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship. None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened? No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate? No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar Association.


(b)
S.C. Assn. of Regulatory Law Attorneys (SCARLA).

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Mount Zion Society-(educational)-no longer a member.


(b)
St. Andrews Society of the City of Columbia-



(social-charitable-educational)-no longer a member.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek. Eagle Scout, Elder Sion Presbyterian Church, formerly served on S.C. Bar Committee on Practice and Procedure

49.
References:


(a)
Mrs. Rebecca H. Lambert 



Wachovia Bank 



P.O. Box 239 



Winnsboro, SC 29180 



ph. 803-635-4665


(b)
W. Thomas Sprott, Jr., Attorney 



P.O. Drawer 329 



Winnsboro, SC 29180 



ph. 803-635-4234


(c)
Hugh S, Roberts, Attorney 



P.O. Box 11893 



Columbia, SC 29211 



ph. 803-252-3121


(d)
Susan Taylor 



Provident Community Bank 



P.O. Box 540 



Winnsboro, S.C. 29180 



ph. 803-635-5589


(e)
Honorable Betty Jo Beckham 



Clerk of Court for Fairfield County 



P.O. Drawer 299 



Winnsboro, SC 29180 



ph. 803-712-6526

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/John D. McLeod

Date: 9-25-06

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Master in Equity for Abbeville County


NAME:


Mr. Curtis G. Clark


BUSINESS ADDRESS:
Post Office Box 3045 






Greenwood, South Carolina 29648






(Street Address) 414 Monument Street, Suite A 






Greenwood, South Carolina 29646


TELEPHONE NUMBER:
(office):  864 - 223 - 8907

2.
Date of Birth:

1953


Place of Birth:

McCormick, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on May 15, 1982 to Paula Kate McCutcheon Clark. Never divorced.  Four children.

6.
Have you served in the military?  I have never served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Clemson University - 1971 to 1974 (3 year graduate) - Bachelor of Arts with a Major in Political Science and Minor in Sociology.


University of South Carolina - summer courses 1972 and 1973 for credit for


early graduation from Clemson University.


University of South Carolina School of Law - 1974 to 1977 - Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to the practice of law in South Carolina in 1977 after taking the South Carolina Bar Exam only one time.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


While at Clemson University, I ran for Student Senate in 1971, but was unsuccessful in a run-off election.  I served as a student legal advisor (student attorney) and was on the dormitory council during my other two years, 1972-1973 and 1973-1974.  


While at USC School of Law, I worked part-time, first with Bill East, Esquire, Attorney at Law during the summer of 1975; second with South Carolina Industrial Commission (now Workers Compensation Commission) part-time from July, 1975 to November 1975; third clerked with the law firm of Bryan, Crosby and Bates of West Columbia, South Carolina, from November, 1975, until being sworn in as a member of the South Carolina Bar in November, 1977.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
Master in Equity Bench-Bar JCLE


10-12-2001


(b)
Master’s Equity Council Meeting 


02-15-2002


(c)
Estate Planning in South Carolina CLE


06-21-2002


(d)
S. C Elder Law Attorneys Retreat


10-04-2002


(e)
Master in Equity Bench-Bar JCLE


10-11-2002


(f)
Probate, Estate Planning and Trust CLE

01-25-2003


(g)
Master’s Equity Council Meeting



01-31-2003


(h)
Court Administration Annual
Judicial Conf.
08-21-2003



(i)
S C Bar Estate Planning Intensive Workshop 

09-26-2003


(j)
Master in Equity Bench-Bar JCLE


10-17-2003


(k)
S C Bar Annual Meeting - Consumer Law, Family 



Law & Real Estate Practice Section Meetings

01-23&24-2004


(l)
Master’s Equity Council Meeting



02-06-2004


(m)
S C Bar Uniform Trust Code Seminar


09-10-2004


(n)
Greenwood County Bar Seminar



09-30-2004


(o)
Master in Equity Bench-Bar JCLE


10-15-2004


(p)
Judicial Oath of Office




12-10-2004


(q)
Master’s Equity Council Meeting



02-25-2005


(r)
Master in Equity Bench-Bar JCLE


10-14-2005


(s)
S C Bar - The New S. C. Trust Code


12-14-2005


(t)
Master’s Equity Council Meeting



02-24-2006


(u)
S C Bar - Elder Law in South Carolina


09-29-2006


I am also registered to attend the 2006 Master in Equity Bench/Bar on 10-13-2006.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


Piedmont Technical College -taught Courses “Constitutional Law for Police Officers” and “Business Law”
1978-1980;


Newberry College - Piedmont Tech - taught “Constitutional Law for Police Officers” 1980;


Lander College - taught “Business Law” 1979 - 1984;


Greenwood County Bar - Seminar “The New South Carolina Probate Code” June 25, 1987;


Prepared material and made presentation recognized for 3.0 CLE’s hours by the S. C. Bar Association - Versions of the same presentation were made three times, for the medical community, the business community, and law office staff in the community.


Probate Court JCLE - 1988


One of three Probate Court Judges to prepare materials on jury trials and put on a Mock Trial as part of JCLE


Court Administration - Training instructor for New Probate Judges training session of 1989. Topic for my session was judicial commitments (for mental illness and chemical dependency).


Probate Court JCLE - 1989


Discussion Group leader and topic preparer


Probate Court JCLE - 1990


Planned and co-ordinated annual Probate Judges JCLE at the request of the Judicial Education Council


Court Administration - 1991


Training lecturer for New Probate Court Judges


Court Administration - 1992


Lead training sessions on Guardianships and Health Care Proceedings for Associate Probate Judges and Probate Court personnel.


Probate Judges Bench/Bar JCLE - 1993


Discussion leader and panel member


Court Administration - 1993


Lecturer to new Probate Court Judges and court staff on Guardianships and Health Care Proceedings


Court Administration - 1995


Training Lecturer for new and existing Probate Court Judges on “Laws Other Than Probate and Commitment Laws That Affect the Probate Court”.


Probate Judges JCLE - 1995


Co-planner and co-moderator of the Third Annual Bench/Bar JCLE.


South Carolina Probate Court Judges Association Meeting - 1996


Prepared materials and presented “The Elective Share under the Uniform Probate Code”.


South Carolina Probate Judges Association Meeting - 1997


Prepared materials and presented “The Omnibus Adult Protection Act”.


Probate Judges Bench/Bar JCLE - 1997


Discussion group leader and panel discussion member.


South Carolina Bar CLE - “That was the Year That Was” - 1998

Prepared and presented 1997 highlights materials in the probate area


South Carolina Probate Court Judges and Staff Seminar - 1998


Prepared and presented 1997 news cases and laws highlights materials


South Carolina Chapter of National Academy of Elderlaw Attorneys (NAELA) - 2001


Prepared and presented materials on hearings in the Probate Court


South Carolina Chapter of National Academy of Elderlaw Attorneys - 2002


Prepared and presented materials on use of discovery for hearings


Master in Equity Bench/Bar JCLE - 2004


Course Planner and Moderator for the Masters JCLE

12.
List all published books and articles you have written and give citations and the dates of publication for each.


I have no law related publications.  The South Carolina Bar CLE Division asked, and I agreed to serve, on the editorial board to review the South Carolina Foreclosure Law Manual which is to be published in conjunction with the October, 2006, Master in Equity JCLE.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Courts - November, 1977.


Federal District Courts for South Carolina - March 23, 1979.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


January, 1978 - I opened a sole practitioner law office in Ninety Six, South Carolina, for the general practice of law.   Being the only attorney in the town, I quickly developed a good practice with the majority of the practice being in the fields of real estate work and domestic cases.  The rest of the practice was in personal injury, worker’s compensation, wills and estate planning, collection matters, and social security claims.  During this time, I tried an occasional summary court level criminal case.


January, 1984 - I joined with another younger attorney, Billy J. Garrett, Jr., and moved my main law office from Ninety Six to Greenwood, South Carolina, sharing office space with Mr. Garrett.  I still kept my office in Ninety Six on a part-time basis.  The focus of my practice remained primarily the same with real estate and domestic cases constituting the largest percentage of my practice.  My practice continued to grow and the demand to represent people in  civil cases and minor criminal matters increased.  Because of the case load in Greenwood, I spent less and less time in Ninety Six and soon into this time gave up teaching law on the side.  My duties as (part-time) Associate Probate Judge also increased, and I eventually closed my Ninety Six office.


January, 1987 - During 1986 I successfully ran for and was elected to the Office of Probate Judge for Greenwood County upon the retirement of the sitting judge.  I assumed office at the beginning of 1987 and naturally stopped practicing law.  I was re-elected probate judge without opposition in 1990, 1994, and 1998. I resigned from office in May, 1999.   During this time, the South Carolina Probate Code came into existence, reforming the probate process.  While trying to serve the people of Greenwood County, I also tried to contribute to the law over, going beyond serving just my county.  In less than two years of becoming judge I was elected President of the South Carolina Probate Judges Association and was an officer or major committee chairman the entire time I served as probate judge, placing me on the association executive committee the entire time.  I served for four years on the Court Administration advisory committee for probate courts.  I was part of a statewide committee to draft the Adult Health Care Consent Act, chaired the judges committee to revise the probate court fee statute, and served twice (each) on committees to review and revise the South Carolina Probate Code and revise the probate forms.  During my time as probate judge, I also served as special referee on a number of cases, hearing circuit equity, or non-jury civil, cases in the absence of a Greenwood county Master-in-Equity.  A special referee acts in the place of a Master when that office is vacant or does not exist in a county.  A referee is appointed on a case by case basis, and has the authority to act as the judge of the case under the terms stated in the order of reference issued in that case.  


May, 1999 to Present - I resigned as Probate Judge and re-opened my law practice which has continued to today.  Having served as a probate judge, my law practice demand for my services has been heavy in the areas of estates, estate planning, elder law, conservatorships and (adult) guardianships.  I also have a number of real estate closing requests, and a few domestic and personal injury cases.   I also have continued to act as special referee in Greenwood and sometimes other surrounding counties during this time to present.  The number of requests for services as special referee have  increased dramatically over the last five or six years.  


April, 2001 to Present - I was sworn in as Master in Equity for Abbeville County.  This is a part time circuit equity court position, for which I am currently seeking another term.  I hold about 100 - 125 hearings, sometimes more, a year as Master, and many more as special referee.  During the last two or three years I probably have heard at least 400, and quite possibly 500 or more hearings a year in both capacities (Master in Equity and Special Referee).  I now act as Master/Special Referee about one-half of my work time, and the other one-half is devoted to practicing law or attorney work.  Most of my hearings are on mortgage foreclosure cases, but I also have  heard other equity cases - easements, partition, quiet title and determination of title, judgment collection or supplemental proceedings, injunctions, condemnations, and similar equity cases.


If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:


I am not seeking a different type of judgeship.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.


I do not know if I am rated in Martindale-Hubbell.  I do not have access to a recent copy of Martindale-Hubbell. I was a full time judge and out of the practice of law for over twelve years, and have been a part-time judge and practiced law effectively only part-time during the last five years; so this may have possibly contributed to my not being rated, if I am not rated.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

I am applying for reelection to my current position of Master in Equity for Abbeville County.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


I served as Associate Probate Judge for Greenwood County, South Carolina, which was a part-time position, from November 9, 1978, until I was sworn in as Probate Judge in January, 1987.  As Associate Probate Judge, I was appointed by the Probate Judge and served at her pleasure.  An associate probate judge has the same authority in a case as the probate judge.


I was elected Probate Judge for Greenwood County in 1986, and took office in January, 1987. I was popularly re-elected without opposition for a second, third and fourth term in 1990, 1994 and 1998.  I resigned as Greenwood County Probate Judge in May, 1999.


The Probate Courts are courts of limited jurisdiction.  The jurisdiction changed in 1987 due to the passage of the South Carolina Probate Code.  As it currently exists, subject matter jurisdiction for the Probate Courts is found in Section 62-1-302, as amended; and includes estate administration - including will contest and determination of heirs; guardianships over the person of incapacitated adults to make health care and homemaking decisions for them; conservatorship of the funds and assets of incapacitated adults and minors; trusts - both life-time and testamentary; wrongful death settlements; minor settlements up to $10,000.00 (by Supreme Court order); Uniform Gifts to Minors Act cases; involuntary commitments for mental illness; chemical dependency, mental retardation, pulmonary tuberculosis, and AIDS treatment; Veteran’s guardianships; regulation of powers of attorney and actions of the attorney in fact; health care matters including Declarations of Desire for a Natural Death (living wills) and Health Care Powers of Attorney, and the Adult Health Care Consent Act; and issuance of marriage licenses.


In 2001, I was elected by the General Assembly as Master in Equity for Abbeville County, and have served on a part time basis in that capacity since that date.


I also have performing similar duties as special referee for the circuit courts in Greenwood and sometimes other counties since January, 1987, and continue to do so to date.  A special referee acts when there either is no Master-in-Equity for a county or a vacancy in that office exists (pursuant to Rule 53 of the South Carolina Rules of Civil Procedure), and is appointed by an Order of Reference on a case by case basis, similar to a Master.  


Jurisdictionally, a Master in Equity or special referee can hear most any non-jury circuit level civil case (and if appointed, even some for the supreme court).  Under section 14-11-15, a master-in-equity is a judge of the circuit court.  Under section 14-11-60, a special referee has all the powers of a master.  Most of the master or special referee’s powers are derived from the applicable statutes, court rules (particularly civil rules 53 and 71), and a rich history of case law; as limited by the Order of Reference issued in that case. The vast majority of the cases heard by masters or referees are mortgage foreclosure, land title dispute or land use (partition, quiet title, easement and similar actions) cases, and judgment collection cases.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Kristine Shanell Childs by her duly appointed Guardian ad Litem, Sarah Frances Childs v. Pauline Williams Norman as Personal Representative of the Estate of Odell Norman, Sr. Estate File No. 93ES240008.  This case involved a claim by an illegitimate child for an “omitted child’s” statutory share of an estate.  My ruling was upheld on appeal to the Circuit Court, Greenwood County Judgment Roll No. 49971.  This case illustrated the need for amendment of the omitted child statute.  As a member of the 1995-1996 Probate Code Revision Committee, I included an amendment to this statute (section 62-2-302) in the revisions to Probate Code that were passed in by the General Assembly as part of Act No. 152 of 1997. 

(b)
Standard Federal Savings Bank vs. H & W Builders, et al. and Ruth M. Norman as Trustee of the T. H. Maxwell, Jr. Trust vs. H & W Builders, et al., Greenwood County Judgment Roll No. 44235.  I heard this case as Special Referee for the Circuit Court.  It involves a variety of issues, including subordination of mortgage agreements and appraisal rights pursuant to a deficiency judgment request.  My opinion as to whether a party to a case, but not an obligee on the mortgage, is entitled to appraisal rights was reversed on appeal by the South Carolina Supreme Court in its published opinion reported at 448 S.E.2d 558, 323 S.C. 24 (S.C. 1994).

(c)
In the Matter of Estate of Frank Preston Jones, Jr., deceased. In Re: Claim of Leatherwood,Walker, Todd and Mann, PC, Attorneys, Greenwood County Estate File - Drawer 548, Package 56.  This case involved a claim for attorney’s fees against an estate.  The ruling dealt with whether a contract existed between the law firm and the estate representative and standards of entitlement for attorney fees.  An earlier ruling was appealed to the Circuit Court as Judgment Roll No. 47906, and the case was remanded back to the Probate Court for determination of attorney fees.  A second Probate Court hearing was held, and an order issued (attached) finding there was no contractual basis for attorney fees.  On appeal to the Circuit Court, also filed as part of Judgment Roll 47906, the Circuit Court found attorney fees should be issued on the basis of quantum meriut.  On appeal, the Court of Appeals ruled that quantum meriut did not apply; but awarded attorney fees based on implied contract in unpublished opinion no. 96-UP-380.  The South Carolina Supreme Court, in an opinion by (then) acting Chief Justice Toal, reversed the Court of Appeals in its opinion reported at 495 S.E.2d 450, 329 S.C. 97 (S.C. 1998) upholding my denial of attorneys fees and referring to my order in its opinion. 

(d)
GE Capital Mortgage Services, Inc., n/k/a GE Mortgage Services, LLC,  vs. Diane S. Hagen, Abbeville Civil Case Number 2003-CP-01-10.  This case was a mortgage foreclosure case. Defendant and her husband appeared pro se.  Several hearings were required to conclude the case.  Diane Hagen’s husband attempted to represent her pursuant to authority given him by Ms. Hagen pursuant to a Power of Attorney that she did not sign and only had his signature accepting appointment as her attorney in fact.  Defense was that the Hagens (who also appeared with a small group of non-lawyer advisers and supporters) objected to the case being heard - declaring that the state, county, and circuit court, and plaintiff’s attorneys lacked authority or were “incompetent” to hear her case; and filed documents to that effect along with documents entering themselves (personally or bodily) as security for the debt, and Noticing a Removal of the Case to the Federal Tribal Circuit Court of the Pembina Nation among other things.  Defendant and her husband had many objections, and even reviewed the original Note with jeweler’s loops and declared that the signature was not the original “wet signature” of defendant on the note.  The case had quite a few unusual objections, defenses, requests, and motions from the defendant and her husband.  No appeal was made in this case.

(e)
Accent Mobile Homes, Inc. d/b/a Accent Mobile Homes vs. Toby K. Ridenhour and Kathryn H. Ridenhour, Greenwood Civil Case Number 2001-CP-24-1231.  This was a case for recovery of a mobile home, and quantum meriut use of the mobile home, that I heard as Special Referee.  Plaintiff moved a mobile home onto defendants’ land while the terms of a contract were being re-negotiated, defendants approved for a loan, and a closing scheduled.   A number of months passed and no closing took place.  The question of the case was how much damages was plaintiff allowed to recover from defendants since plaintiff allowed defendants to use the mobile home.  No appeal was taken in this case.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  If so, give details, including dates.


I have not held any other public office.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


-Associate Probate Judge, Greenwood County, South Carolina, from November 9, 1978 until December, 1986.  This was a part-time position and I was appointed and served at the pleasure of the presiding Probate Judge and under the supervision of that Judge.  By statute I could do anything a Probate Judge was allowed to do under the law, however, my function was to hold contested hearings or hearings that involved unusual or complex issues, give the Judge legal advise, act as a back-up on after hours (nights, weekends and holidays) commitments, and to take charge of the office and insure its continued operation during the Judge’s absence due to illness, vacation, or other reasons.


-Special Referee in Greenwood County and occasionally other counties.    Since taking office as Probate Court Judge in January, 1987, I have served and I still continue to serve as Special Referee for the Circuit Court for Greenwood County, and occasionally other counties (none of which have a Master in Equity).  Between the resignation of the prior Abbeville County Master at the end of 1999, and I taking office as Master in Equity in April, 2001, I heard a number of cases and conducted judicial sales in that county as Special Referee as well.  My duties as Special Referee are defined in each case by an Order of Reference signed by a Circuit Court Judge.  Case types are normally foreclosure of mortgage proceedings, or supplementary proceedings that allow a judgment creditor to explore for assets to satisfy the judgment.  However, case types may be any of a variety of non-jury civil matters.  In this capacity I have heard partition suits, suits to quiet title, contract disputes, partnership dissolutions and condemnation cases, among others.  Depending upon the provisions of the Circuit Court appointment as Special Referee, I may have authority to issue an order with finality (which means any appeal made will be straight to the Supreme Court), or I may be directed to hear the testimony and make a report to the Circuit Court Judge, or some other administrative function in the case at hand.  The numbers of hearings that I have held have increased greatly over the last ten years or so.  In 1995, I presided in approximately 70 hearings as Special Referee.  By 2005 and 2006, the numbers had increased to approximately 350 to 400 or more hearings per year as Special Referee, and approximately 100 to 125 hearings as Master in Equity.  A Special Referee primarily has the same responsibilities and duties of a Master-in-Equity, however a Special Referee has to be authorized to act on a case by case basis through the Order of Reference issued by a Circuit Judge.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


In 1994 I sought Seat No. 3 of the Administrative Law Judge Division.  I was screened, found “Qualified” by the Screening Committee, and campaigned for the same.  I withdrew my candidacy on February 23, 1994.


Also, in 1994, I filed on March 24, for Seat No. 1 of Family Court of the Eighth Judicial Circuit but withdrew on April 18 due to staffing problems in the Probate Court and consternation within the Circuit.


I filed on April 23, 1997, for Seat No. 3 of the Family Court of the Eighth Judicial Circuit, was screened and found “Qualified” by the Judicial Merit Selection Commission.  I withdrew as a candidate in early June of 1997 before voting.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


In 1981, I invested in a small partnership known as WBC Trophy and Awards.  I was to be a silent partner in a three way partnership.  A retail awards business, it was based in the managing partner’s jewelry store.  In 1985 the managing partner declared bankruptcy and closed his jewelry store.  WBC became a two person partnership.  In 1988 the business name was changed to Southern Trophy & Awards.  In 1991, my partner, who managed the business from his storefront operation, closed his business. I bought him out of the company, moved  it to a building owned by my wife’s parents and next door to my wife’s beauty shop and my wife ran this business in addition to her beauty shop.  The business name was changed to Advertising Products/Southern Trophy & Awards. In 2001 or 2002 my wife sold the business to her brother, Charles McCutcheon, who continues to operate the business. Address for this business is/was 514 Ninety Six Highway, Greenwood, South Carolina 29646. 


I was a partner for a very short time in a jewelry business in 1985-86 - Greenwood Gold and Gems.  This business was organized in an attempt to continue the jewelry business of the first partner in the trophy company site above.   It was a three way partnership with an on-site managing partner.  The business was short lived and closed after approximately 8 months.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


I serve on the Board of Directors of the Greater Greenwood United Ministry, and have since 2000.  Greater Greenwood United Ministry was formed by about fifty or sixty supporting churches in the Greenwood area and operates a free medical clinic and crisis assistance (family support services such as emergency housing and assistance with rent, utilities and food for a short time) ministry for people in the Greenwood who have needs in those areas and are without financial resources to pay for such assistance.  This is a charitable business and I am not compensated for my service.  Under the rules of Judicial Conduct, I do not seek or participate in any fund raising for the Ministry.  

29.
A complete, current financial net worth statement was furnished to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I have no financial or business arrangements or relationships that I am aware could result in a conflict of interest.  Should any conflict arise, I would make all parties aware of a possible conflict due to current or past dealing or relationship, and/or recuse myself from such case or cases.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.


In August, 1974, I was cited in Georgia with fishing without a license.  I posted a $25.00 fine as bond and did not contest the matter.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  If so, give details.


I have never had a student loan, nor have I filed bankruptcy.  State tax liens were filed against me and the other partners in Greenwood Gold and Gems for the March, 1986, sales tax, which was paid immediately after notice of the lien filing in November, 1986.  This was an oversight and failure to pay by the managing partner during the shutdown of the business.


A state tax lien was issued against me and my partner for WBC Trophy in April, 1987, for the July, 1986 sales tax.  The Tax Commission withdrew the lien on November 4, 1987.  I do not recall the exact circumstances involving this lien, but recall that it was ultimately ruled that it was issued in error.


Four state tax liens were issued simultaneously in March 1990 against WBC Trophy and its partners (including myself) for the July, August, September and October, 1989, sales tax.  Before this time, WBC Trophy was located in and associated with another business.  Prior to the period claimed, the other business store owner sold his business and the trophy company changed locations, filing sales tax returns from the new location address.  Upon explanation to the S. C. Tax Commission of the change of address, the claims were withdrawn and marked “filed in error”.


A state tax lien was filed against me as owner of Southern Trophy and Awards in December, 2004, for the March, 2004 sales tax.  As reported in Question 27 above, this business was sold approximately two years earlier to my brother-in-law, Charles McCutcheon.   Unknown to me, Mr. McCutcheon did not change the record of ownership with the S C Department of Revenue.  In the summer of 2005, I found out about the tax lien, and contacted Mr. McCutcheon who paid the tax lien and changed ownership records for that business.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


I had a suit filed against me by Matthew Bender in 1987.  Matthew Bender is a provider of law books.  I had experienced difficulty in getting my account to accurately reflect returned books and supplements sent to me on approval, and to accurately reflect the terms quoted to me by the sales representative of their company.  The sales representative left the employ of the company.   After explanation to the attorney for Matthew Bender, Phillip Brown, of the Pavilack Law Firm, the matter was settled without judgment.  


In 1994 a man sued the Greenwood Probate Judge and others, pro se, in Federal District Court for improper commitment to the State Mental Hospital.  The commitment occurred prior to my becoming Probate Judge.  Case No. 94CV2400-3.  This case was dismissed on summary judgment.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  I am not now, nor have I ever been, employed or acted in the capacity of a lobbyist or lobbyist’s principal. 

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions. 


I am not aware of any charges or allegations under this statute against me.  I am not aware of any other persons being candidates for this position at this time.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.


I am not aware of any charges, allegations or violations under this statute against me.  I am not aware of any other persons being candidates at this time.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


I have no expenditures at this time, and do not anticipate any.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.


None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened? 


I have not directly or indirectly requested the pledge of any legislator, nor have I asked or been promised the assistance of anyone else in my seeking another term.  I would refuse if assistance was offered to me by someone else to comply with the rules.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  If so, please specify the amount, solicitor, donor, and date of the solicitation.


Neither I nor anyone else has solicited or collected funds for my candidacy and I do not anticipate any funds being sought or collected.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Greenwood County Bar Association - Secretary-Treasurer, 1984-1986; President, 1999 - 2001;


(c)
South Carolina Equity Court Council (S. C. Masters in Equity association).

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Greater Greenwood United Ministry, member of Board of Directors 2000 - present, Chairman of Board 2003 to 2005.  For further explanation of the duties of the Ministry, see answer to question 28 above.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I have been very fortunate to have the opportunity to be a part of a number of efforts or groups that were either not reported elsewhere in this questionnaire or may benefit from more explanation or clarification.   Pursuant to several tragic public incidents involving the mentally ill, including the Oakland School shooting in Greenwood, South Carolina in September, 1988, the Department of Mental Health set up a Citizens Panel on Mental Health Issues in 1989. I was asked to participate as a panel member.  The group identified issues and defined goals and suggested solutions (some realistic - some not) to the issues and set those out in a concluding report. I was the only Probate Judge on the panel.


Court Administration asked me to be a member of its Probate Judges Advisory Committee for the year 1989, and I was reappointed in 1990, 1991, and 1992.  This group gives input and guidance from the judges on projects and issues identified as needing attention or direction from Court Administration.  We also helped revise the official probate forms to incorporate the 1990 legislative amendments.


I have been asked to serve on six legislative study committees (3 sponsored by the Legislature and 2 by the South Carolina Bar).  The first study committee was set up by the Legislature’s Joint Committee on Mental Health and Mental Retardation in 1987.  I was one of two Probate Judges in the state serving on this committee. The purpose of the study was to review the laws and community resources to see if court ordering mental patients to outpatient (non-institution) treatment for mental illness was feasible.  After a number of meetings and careful review it was determined that it was not feasible.   No legislation was produced.


The second committee was the Legislative Health Care Consent Study Committee which met in 1989.  I was the only Probate Court Judge representative among a number of health care professionals.  The purpose was to review the status of health care laws and needs in South Carolina.  The main product of this committee was the Adult Health Care Consent Act (which addresses who can make health care decisions in the absence of a health care agent appointed in writing) passed as Act No. 472 (R565,S1137) of 1990, but it also affected guardianships and durable power of attorney laws through Act No. 483 (R576,H4444) of 1990.


The third committee was the legislature’s South Carolina Probate Code Joint Study Committee, which met in 1989 and early 1990.  I was one of two Probate Court Judges from the state serving on this Committee.  The purpose of this committee was to review the impact of the 1987 South Carolina Probate Code, and to make recommendations to the legislature for changes in statutes and procedure- with an emphasis on “hands on” practical applications.  The proposed revisions were many in number, and the material to be reviewed was extensive.  The result was the passage of Act No. 521 (R634,51403) of 1990.


Fourth, within the Probate Judges Association, I was chairperson of a 1992 Ad Hoc Committee to revise the statutory probate fee schedule.  The act that resulted from this committee’s work was Act No. 470 (R529,S886) of 1994, which represented the last major revision of the pre-probate code (pre-1987) statute to be revised.


The fifth study committee was a joint effort of the Trusts and Estate Section of the South Carolina Bar and the South Carolina Probate Court Judges Association.  I again was one of only two Probate Court Judges to serve.  This group met regularly for about a year during 1995 and 1996 to conduct a ten year review of the South Carolina Probate Code (originally passed in 1986).  Questions and suggestions along with problem areas were solicited from the Bar and the Probate Court Judges and were reviewed for incorporation.  The proposed revisions were passed by the General Assembly as Act No. 152 of 1997.


The sixth committee was the South Carolina Bar Uniform Trust Code Study Committee.  The Committee meet regularly for about two years, during 2003 and 2004.  The purpose was to put together a proposed trust code, or body of laws dealing with trusts to be added to the South Carolina Code of Laws.  The resulting trust code was submitted to the South Carolina legislature in 2005 and was passed that year as Act No. 66 (R80, S422).  


Finally, while not a true legislative committee, I was one of four probate judges to serve on a joint committee of lawyers and probate judges to review and revise the Probate Court forms.  This group meet from 1997 to 1999.  The amended forms that resulted were submitted to the Supreme Court and many were approved by the Court.


In my community, in the past I have been active in social and church activities.  I have not been as active during the last twenty year period due in no small part to the prohibitions on extra-judicial activity on the part of a judge.  Prior to that I was a member of the Ninety Six Jaycees for a couple of years in the late 1970's, and was a member of the Ninety Six Chamber of Commerce until shortly before taking office as Probate Judge.  I served as a member of the Board of Directors of the Chamber from 1980-1982 and as President in 1983.  From 1980 to 1984 I was legal advisor to the Greenwood Area Rape Crisis Council.  I am a member of St. Paul United Methodist Church in Ninety Six, where I have served in  various capacities including chairperson of the Council of Ministries and Vice-chairperson of the Administrative Board for the Church.

49.
References:


(a)
Mr. David A. Tompkins, WMS (Banker)



Assistant Vice President/Relationship Manager



CountyBank



Post Office Box 3129



Greenwood, South Carolina 29648



Phone - (864) 942-1558


(b)
Mr. and Mrs. Alvin D. (Deborah P.) Cathcart



105 Sparrow Road



Greenwood, South Carolina 29649


(c)
Ms. Catherine H. Kennedy, Esquire



Nelson, Mullins, Riley and Scarborough, LLP



Attorneys at Law



Post Office Box 11070



Columbia, South Carolina 29211



Phone - (803) 255-9402


(d)
Mr. B. Michael Brackett, Esquire



Moses, Koon and Brackett, PC



Attorneys at Law



Post Office Box 100261



Columbia, South Carolina 29202-3261



Phone - (803) 461-2312


(e)
Mr. John and Mrs. Diane Gillespie



Exit Realty of Greenwood, Inc.



1610 B Calhoun Road



Greenwood, South Carolina 29649



Phone - (864) 943-0001

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Curtis G. Clark

Date:  September 30, 2006

Sworn Statement to be included in Transcript of Public Hearings
Master-in-Equity

(Incumbent)

Full Name:

Curtis Glenn Clark

Address:

111 Cabin Road




Greenwood, South Carolina 29646

Work Telephone:
(864) 223 - 8907

1.
Do you plan to serve your full term if reappointed?


Yes

2.
Do you have any plans to return to private practice one day?

I am a part-time Master in Equity.  I currently practice law in addition to being a Master or special referee.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?


Yes I meet all constitutional requirements.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

The danger of an ex parte communication is that one party is able to promote its position in a case in a setting that either gains that party some favor or advantage, or allows for no rebuttal or correction of their statements and/or position.  Ex parte communications are to be avoided or limited as much as feasible.  From my experience as a former probate judge, and current Master or referee who comes into regular contact with the public due to having a law office; I realize that ex parte communications cannot practically be blocked or avoided altogether.  Further, the local courthouse offices are quick to refer people asking questions about foreclosure and other cases involving land to me and my office.   Therefore, ex parte communications must be limited as much as possible.  This is first done through using my office staff to screen most calls and office visitors.  Many are seeking procedural questions, or questions about a sale or other event that an educated staff can answer.  Many are not even a party to a case, but want general information about judicial sales.  

Contact with one party, attorney, or attorney’s office also generally involves ex parte communication on some minimal level - such as scheduling or canceling a hearing or judicial sale or similar items.  These do not provide advantage or advance a position in a case.   Virtually all attorneys and law office staffs are aware of, and attempt to avoid, ex parte communication with me as a judge.


If I am speaking to a person, whether on the phone or in person, and they start to address a case or speak on behalf of a party in a pending case; upon recognition of this, I attempt to stop the conversation and tell them that under court rules, such statements can only be made when all parties to a case are present and can reply or respond if they disagree.  I do not recall any instance in which people have not stopped, and most even apologize.   If they do not stop talking, I would either leave the room or call a staff member in to hear and verify what is taking place.  I would then publish or make known to other litigants what took place, either at any subsequent hearing, or by a letter reciting the events to all parties or conference call.  The other litigants would have the opportunity to ask any questions or make any motions that they feel appropriate.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

If I felt that recusal was in order because I could not put my feelings for a party (whether attorney or non-attorney) aside, or because I somehow know something about the case or a party’s position in that case that I think would start me out with a bias for or against one party; then I would recuse myself on my own motion.  As to former associates, lawyer-legislators, etc., please remember that Greenwood and Abbeville are a relatively small and joined community.  It is difficult to avoid or limit contact with these individuals.  Also virtually ever attorney in the community has the same knowledge of the other attorneys public office(s) and/or prior relationship with me when I am a judge.  They are free to ask any questions or make any other motions, including recusal motions.  Further, most cases I now hear are referred to me.  The attorneys for the parties generally have to consent or have some control as to whether the case is referred to me or not.  I am generally not consulted in advance as to whether I have a conflict in a case.  I have conducted a foreclosure hearing only to discover in reviewing the pleadings that I conducted the loan closing that produced the mortgage.  I always inform all parties when I discover this, and allow them to decide whether to continue.  In many cases, the defendant(s) are not even present at a hearing, even though they have notice.

If an attorney is from out of the area and may not be aware of prior contacts or relationships or public positions or offices of another party (again lawyer or not), then I again attempt to make that information known before we get into the merits of a case so the out of town attorney can take whatever steps are necessary to make an informed decision and protect their client and/or interest in the case.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

If I perceived an appearance of bias, and the opposing party requested a recusal, I would probably grant the recusal.  Even the perception or appearance of favoritism or bias by a judge is to be avoided.  It quickly chills the proceedings.  Litigants should feel comfortable that their position will be listened to attentively and considered carefully in rendering a decision on their case.  I try to run an open and somewhat relaxed court, because I want to people to feel empowered to proffer any case or position that they feel is important and relevant.  Canon 2 of Rule 501 states that a judge should act at all times that promotes public confidence in the integrity and impartiality of the judiciary.  Canon 3. E., in the commentary states that a judge should disclose on the record information that the judge believes that the parties or their lawyers might consider relevant to the question of disqualification, even if the judge believes that there is no real basis.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

Since I left the Probate Court, I have not had any occasion to deal with gifts.  While I was probate judge, I would occasionally have some person that we helped with an estate bring in some small gift or token of appreciation.  These were mostly baked goods, vegetables, or jar of preserves.  No litigation or controversy was involved, so they were accepted and shared with staff if possible.

I do not encourage gifts.  I generally would not accept a gift above possibly some token, and only then if there was no litigation pending or anticipated.  A token gift would be accepted only because it would be better than hurting someone’s feelings and should not be perceived as an attempt to influence a decision.

Canon 4. D. (5) allows for ordinary social hospitality.  I generally would not accept a personal invitation, or one just for me or my immediate family alone, if I felt that it was being extended because of, or in an attempt to gain favor because of, my judgeship.  I practice law, and I have long term personal friends.  I am comfortable with small gatherings of clients or long term friends.  Otherwise, I would only accept and attend social events that are extended to the Bar as a whole, or some similar large group that would support that I was not be singled out for influence because I was a judge.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a judge?

Canon 3. D. of the Rules of Judicial Conduct give guidance.  That canon states that a judge who receives information indicating a substantial violation of the Rules of Judicial Conduct (by a judge) or Professional Conduct (by an attorney) should take appropriate action.  In the commentary, “appropriate action” may include direct communication with the judge or lawyer who has committed the violation, other direct action if available (presumably consulting an administrative judge, a senior attorney in the law firm of the attorney, or some other remedial resource), and reporting the violation to the appropriate authority.

If the misconduct appeared to have occurred from ignorance or lack of forethought or some similar action that I felt the party would correct, I might very well communicate directly with the judge or lawyer.  If it appeared more purposeful then depending on the severity, I might consult a senior attorney if an attorney in a firm, or some administrative judge (if available) for a judge.  If the misconduct was blatant, then it would need to be reported to the Office of Displinary Counsel for further evaluation and action.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?


No.  No political parties.  The only board is the Greater Greenwood United Ministry, which operates a community crisis center and free medical clinic.  I cannot perceive that it would be involved in any case before me or present any conflict, although if that occurred, I would recuse myself.  I also would not attempt to influence any other judge that might hear any case, or in other words, I would not use my office to attempt to gain favor for that organization.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?


No.

11.
How do you handle the drafting of orders?

Since I am a very part-time Master with no staff, I direct one of the attorneys to prepare an order based on stated written guidelines.  A copy of that letter is provided to all parties to that case.  If there is no attorney, or if my ruling is against the only attorney in a case, then I generally prepare my own order unless I feel that the attorney can prepare an order despite my ruling.

12.
What methods do you use to ensure that you and your staff meet 
deadlines?

Years ago I developed case control sheets for each case that I am assigned.  The sheet reflects the information necessary for a hearing -  case name, parties, attorneys, hearing date, etc. on one side.  The other side contains standard steps for foreclosure or other types of cases, as appropriate to the case.  I have one staff member who works with the Master/referee cases.  She schedules hearings, keeps up with deadlines for publication and sales, monitors fees from sale, and helps prepare post sales documents and issues.  The forms are even color coded to help identify the county of origin of the case.  We also liberally use the office calendar to place deadlines, sales dates, etc.  I have both a calendar on the computer and a “hard” calendar on which everything is entered as a back-up.  We also have a dedicated area in the office to keep pending files, pleadings, etc. so we are aware that issues still need to be addressed on those files or pleadings.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

It is the legislature’s role to make the laws.  It is the courts role to interpret, apply, and enforce the laws.  Judges should have limited effect in setting public policy, as this, on some level, implies that the judge helps determine what the “new” or evolving policy is that is being promoted.  In other words, the judge can interject his personal feelings and decisions as to what the policy will be or may become.  I understand that personal feelings and bias influence interpreting and applying existing laws.  However, as much as possible the judge should limit his or her role to attempting to determine what the particular law or case standards are and how they should apply to the facts of the case before the judge.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

From a review of my Personal Data Questionnaire, you can see that I have been an active judge and attorney in the past - participating in a number of legislative and administrative committees or functions to help advance the law and application of the law to the general cases that I am familiar with, or to help develop or refine such related items as court forms.  I believe that such involvement should be limited to procedural application or implementation of the law, and should not extend to developing new laws or a new body of law unless that is the charge given to the committee or group.   I also believe that, as a judge, I should not seek to be a part of any activity, but would serve if requested.

15.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

From my past experience, mostly while a probate judge, serving as a judge can strain personal and particularly family relationships.   When I had to leave a family meal, gathering, or event to sign a commitment order on someone my family was not happy.  I also had to abruptly leave care of small children to an already frazzled wife, who definitely was not happy at that time.  At times as humans, we take our frustrations out on those closest to us, particularly when faced with a difficult case or one with facts that are troubling.

The main ways I have found to address this is a family understanding gained through insight and explanation, and good communication back from the family or personal supporters to the judge.  If someone knows the general reasons for actions and has a general understanding of what is taking place or why it is taking place (without being fact specific to preserve confidentiality of litigants) then others are more understanding and accepting of what is going on and why the judge in the family is acting the way he or she is acting.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

No, I am not aware of any investments that I or my immediate family might have that would affect any case that might come before me.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

“De minimis” is defined in the terminology to Rule 501 to “denote an insignificant interest that could not raise reasonable question as to a judge’s impartiality”.  Canon 3. E. (1) (c) seems to allow hearings where a “de minimis” interest is involved.  It is the bias or influence on a judge that having an economic or other interest or stake in a case or in a party to a case that should be avoided.  I probably would hear a case, because by definition it is an “insignificant interest” that is involved.  If I felt there was any doubt or confusion, I would put the financial interest on the record for all parties benefit.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes.

20.
What percentage of your legal experience has dealt with cases before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.


I have no idea how to put a percentage on my past experiences.


Everything in life interacts and interrelates.  My many real estate loan closings and title searches when I practiced law before becoming a probate judge and since gave me valuable insight in the role and effect of notes and mortgage, liens on property, taxes, easements, restrictions, plats, property descriptions, mobile home issues and similar things that are involved in the majority of hearing that I conduct as Master in Equity.


I acted as special referee, basically performing the same function as Master, while I was a probate judge; so I had a good many years of direct experience before taking office.  My tenure as probate judge also taught me about statutes of descent and distribution, accounting for assets, creditors and their claims, and how to deal with people and families, including minors and incapacitated adults and their needs.  I also learned about supervising a staff and administrative tasks and duties, such as preparing a budget and the need for accountability and good forms.  Representing clients in domestic cases helped develop a sense of determining equitable interest.

21.
What do you feel is the appropriate demeanor for a judge?


Good, pleasant, communicator.  Fair and impartial, but firm.  Courteous and respectful of the parties and attorneys and the rights of the parties.  Faithful to the law and professional in his actions. Nondiscriminatory.   Slow to anger, and in control of the courtroom or case.

22.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

Most should apply outside of the courtroom or chambers.  People that are judges are not just evaluated by others only when in a courtroom.  Judges actions in public, at home, in church, and other settings are evaluated as well.  It also makes us better human beings to display a good demeanor.

23.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


I am not going to say that anger is never appropriate.  However, use would be very infrequent and far between incidents.   Anger can quickly and easily be demeaning to someone it is directed toward; and could stifle a person’s willingness to speak, and thus would impair their ability to participate at a meaningful level in a case.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

 
I have spent no money and have no formal campaign.

25.
Have you sought or received the pledge of any legislator prior to this 
date?


No.  Not directly or indirectly.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.  I have neither sought nor been offered any pledge nor support.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No.

28.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No.

29.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?

I have no office nor staff paid for by Abbeville County.  The only use of judicial letterhead was on my formal letter to the Judicial Merit Selection Commission stating I am a candidate for another term and to the Commissions on Lawyer Conduct and Judicial Conduct to verify it was from a judicial candidate.  The letterhead was computer generated and not paid for by the county.

30.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.  I am familiar with, and will abide by, the 48-hour rule.
I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Curtis Glenn Clark
Sworn to before me this 3rd day of October, 2006.

Notary Public for S.C. 

My commission expires: January 4, 2010

PERSONAL DATA QUESTIONNAIRE



RE-ELECTION:  Master-in-Equity for Aiken County



NAME:


Mr. Robert A. Smoak, Jr.



BUSINESS ADDRESS:
P. O. Box 1397







Aiken, SC   29802-1397



TELEPHONE NUMBER:
(office):  803-642-2025 Or 2026



2.
Date of Birth:

1943




Place of Birth:

Wilmington, NC   

3.
Are you a citizen of South Carolina?  Yes.  Have you been a resident of this state for at least the immediate past five years?  Yes.



5.
Family Status: Married on June 1, 1974 to Mary Tatum Hope Smoak. 




Never divorced. Two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.




Yes - Active Duty 4-7-66 to 4-6-68




United States Army Transportation Corps - First Lieutenant




Service Number:  XXXXXXX - Resigned from Active Reserves c. 1972




Discharge:  Honorable

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.




The Citadel, 1961 to 1965.  B.A., History, 1965.




University of South Carolina School of Law, 1970 to 1973, J.D., 1973

8.
List the states in which you have been admitted to practice law and the year of each admission. Also list any states in which you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1973.   Bar exam taken once.


I am not admitted in any other state, nor have I ever taken the bar exam in another State.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


R.O.T.C. Summer Camp, Ft. Bragg, NC, 1964.


Served in various capacities, including Company Commander on opening day of camp.

10. 
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.




(a)  10/12/01  - 

S.C. Bar-CLE Master-in-Equity Bench/Bar Seminar;


(b)  12/21/01  - 

S.C. Bar-CLE Ring Out the Old, etc.;




(c)  2/15/02    - 

Equity Court Council - Master-in-Equity Conference;




(d)
10/11/02  - 

S.C. Bar-CLE Master-in-Equity Bench/Bar Seminar;




(e)
12/13/02   - 

S.C. Bar-CLE Tips From the Bench III;




(f) 
1/31/03    - 

Equity Court Council Master-in-Equity Conference;


(g)
8/21/03/8/22/03 
S.C. Court Administration Annual Judicial 




Conference;




(h)
10/17/03 - 

S.C. Bar-CLE Master-in-Equity Bench/Bar Seminar;




(i)
8/19/04/8/20/04
S.C. Court Administration Annual Judicial 







Conference;




(j)
10/15/04 - 

S.C. Bar-CLE Master-in-Equity Bench/Bar Seminar;




(k)
8/25/04/8/26/05 
S.C. Court Administration Annual Judicial 







Conference;




(l)
10/14/05 - 

S.C. Bar-CLE Master-in-Equity Bench/Bar Seminar;




(m)
8/24/06/8/25/06
S.C. Court Administration Annual Judicial 







Conference.

11.
Have you taught law-related courses or lectured at bar association 
conferences, educational institutions or continuing legal or judicial education 
programs?  If so, briefly describe each course or lecture.  Do NOT attach a 
separate list.


Co-taught course entitled INTRODUCTION REAL ESTATE AND URBAN DEVELOPMENT at the University of South Carolina at Aiken, Fall Quarter 1987.  Have given several presentations over the years to the Aiken County Legal Secretaries Association, including one seminar (attended by members of other Chapters around the State) on real estate mortgage foreclosures in October, 1995.

12.
List all published books and articles you have written and give citations and the 
dates of publication for each.  NONE.



13.
List all courts in which you have been admitted to practice and list the dates of 

your admission.   Give the same information for administrative bodies that 


require a special admission to practice.




All S.C. State Courts 11-3-73.




U.S. District Court (S.C.) 8-22-75.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.  




[(a) through (d) inapplicable]




5/73 - 11/73 - 
Law Clerk with Toole & Toole Attorneys, 







153 Laurens Street, SW, 

                                


Aiken, SC   29801

          

11/73 - 1/81
- 
Associate with same firm

          

1/81  -  /86 - 
Partner with same firm 


Practice primarily concerned with real estate matters such as title examinations, closings, quiet title and partition actions, foreclosures, easements and others.  Also, prepared wills and assisted clients in the administration of estates.  Often served as Guardian Ad Litem for alleged incompetents, particularly veterans.  Routinely handled such Family Court matters as divorce and adoptions.


Upon appointment as Master-in-Equity (part-time) in January 1986, I resigned from the firm and began a highly restricted part-time law practice in which I did not appear as an attorney in any court.  I terminated this law practice when my Master-in-Equity appointment became full-time upon finalization of the U.S. Census results in October, 2001.

          10/01 to Present:  Master-in-Equity for Aiken County (full-time)

15.
What is your rating in Martindale-Hubbell?    AV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.



[16 through 21 inapplicable]



22.
Have you ever held judicial office?  


Yes, appointed Master-in-Equity in January, 1986 to fill the unexpired term of F. Alex Beasley.  Have served continuously since.  Jurisdiction is the same as the Curt of Common Pleas in non-jury matters (no limitations).  Also served continuously since approximately 1994 as standing Special Circuit Court Judge for Aiken County (Civil), with all powers of a Circuit Judge in the appropriate cases.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinion and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Knowles v. City of Aiken; Aiken County Misc. Civil 11,991 (1990).  Upheld “spot zoning” by City as appropriate under the circumstances.  DISPOSITION:  Affirmed by S.C. Supreme Court 305 SC 219; 407 SE2d 639 (1991).


(b)
Bailey v. State and associated cases; Aiken County Judgment Roll Nos. 79,905, 79,908,  79,909.  Declared unconstitutional state statutes putting unreasonably low “cap” on fees payable to attorneys and investigators appointed to capital punishment cases. DISPOSITION:  S.C. Supreme Court affirmed inadequacy of fees; construed statues as setting a cap only as to state’s contribution and required counties to fund balance.  309 SC 455; 424 SE2nd 503 (1992).


(c)
Cureton v. Livingston; Aiken County Misc. Civil 18,540 (1999).  Declared Plaintiff’s property legally land-locked as doctrine of easement by way of necessity did not apply.  DISPOSITION:  No appeal taken.


(d)
Nationsbank Mortgage Corporation v. Costantino; Aiken County Judgment Roll 98,029  (2000).  Denied junior lien creditor’s motion to vacate foreclosure sale on grounds of unconscionably low winning bid.  Held that judicial sales are meant to be final; that innocent purchasers for value at judicial sales without notice of defect in proceedings are entitled to protection under both statutory and case law; and that bidder had satisfied the requirements of the “ten percent rule” established by the S.C. Court of Appeals. 




DISPOSITION:  No appeal taken.


(e)
Orix Financial Services, Inc. v. Jim’s Welding Service, Inc., Aiken County Judgment Roll 108,723 (2005).  Denied Plaintiff’s right to enforce a judgment obtained against Defendant in a New York United States District Court in 1984 and registered in The United States District Court for the District of South Carolina in 1997 (pursuant to 28 U.S.C.§ 1963) and then with The Aiken County Court of Common Pleas in 2005 (pursuant to § 15-35-540).  Held that enforcement of Plaintiff’s judgment would havebeen barred under the ten-year statute of limitations of §15-30-600 if proceeding under either the common-law action on a foreign judgment or the Uniform Enforcement of Foreign Judgments Act (§ 15-53-900 et. seq.) and that there was no logical reason to apply a different statute of limitations to the subject case.  DISPOSITION:  No appeal taken.


24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  NO.


25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.





1/86 - 10/01 - Limited part-time practice of law as sole practitioner.


Title Insurance Agent for Lawyers Title Insurance Corporation for same period.


26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?   NO.


27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Yes.  United States Army Active Duty 4-66 to 4/68.  Most important responsibilities included commanding many truck convoys, often 50 to 100+ vehicles in length, through combat territory in Vietnam.  Later served as Chief Dispatcher of the Army’s Ft. Eustis (VA) Military Railroad.


Seaboard Coast Line Railroad 7-68 to 9-69.  Transportation apprentice with varied responsibilities, most important of which were several assignments as Night General Yardmaster at Petersburg, Virginia (equivalent to Terminal Superintendent in today’s railroad industry).


28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  NO.


29.
A complete, current financial net worth statement was provided to the Commission.


Describe any financial arrangements or business relationships that you have, or have had in past, that could constitute or result in a possible conflict of interest in the position you seek. Explain how you would resolve any potential conflict of interest.


(a)
Possible conflicts if a member of my former law firm appears before me in a contested case. I have a standard disclosure which I give to opposing counsel/parties and will withdraw if anyone asks me to.


(b)
Potential conflicts with matters involving Lawyers Title Insurance Corporation, for which I was an agent.  I always withdraw immediately upon ascertaining Lawyers Title is a party in interest in a matter before me.


(c)
Potential conflicts with matters involving Security Federal Bank, of which I am a stock-holder.  I do not hear contested matters involving this institution.


(d)
Potential conflicts with matters involving either The City or County of Aiken, which could affect me personally as a taxpayer.  I can remember only one instance where this issue arose and I recused myself in that case even though all counsel of record wanted me to hear it.


31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?    NO.


32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  NO.


33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?   NO TO ALL QUESTIONS.



34.
Have you ever been sued, either personally or professionally?  NO.


36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?   NO.


37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?   NO.


38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.   NONE.


39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.   NONE.


40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  NONE.


41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  NONE.


42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  NO.


43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf? Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?    NO TO BOTH QUESTIONS.


44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  NO.


45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  NO.


46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.





(a)
S.C. Bar, 11/73 to present.


(b)
Aiken County Bar Association, 11/73 to present - Secretary, c. 1975.


47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.





(a)
Aiken Outing Club (social);





(b)
Aiken Mardi Gras Group (social);





(c)
Friends of Aiken’s Railroad Depot (civic).


48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


During my twenty-year tenure in office, the responsibilities and powers of Master-in-Equity have increased dramatically (all of our final decisions are now final orders, appealable directly to the appellate courts and the case load has risen greatly).  I have made many changes in the operations and policies of the office, but feel that I need some more time to accomplish more for the benefit of my successors in office and for the people of Aiken County.




49.
References:





(a)
Michael J. Costigan, Sr., CPA 






Arnold, Costigan & Co. 






403 Park Avenue, SW 






Aiken, SC 29801-3749





(b)
Roy McLain 






225 South Boundary Avenue, SE 






Aiken, SC  29801





(c)
Dr. Fred W. Greene 






598 Silver Bluff Road 






Aiken, SC  29803





(d)
Timothy W. Simmons 






P.O. Box 810 






Aiken, SC  29802





(e)
Dr. Harry E. Shealy, Jr. 






704 South Boundary Avenue, S.E. 






Aiken, SC 29801


YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.


I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.




s/Robert A. Smoak, Jr.




Date: September 28, 2006

Sworn Statement to be included in Transcript of Public Hearings
Master-in-Equity

(Incumbent)

Full Name:

Robert Adams Smoak, Jr.

Address:

218 Union Street, S.E.




Aiken, SC   29801

Work Telephone:
(803) 642-2025 or 642-2026

1.
Do you plan to serve your full term if reappointed?  UNDECIDED.

2.
Do you have any plans to return to private practice one day?  NO.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  YES.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Under most circumstances ex parte  communications  are not  permitted.  I have implemented procedures and drafted forms to help prevent these from occurring.  I will   knowledgeably  engage   in  such  communications  only  where  they  are regarded  as  harmless  and not prejudicial,  such as  clarifying  instructions  in a decision  letter  previously furnished  to  all concerned, without  having  opposing counsel present or on conference call.

5.
What is your philosophy on recusal, especially in ituations in which legislators, former associates, or law partners are to appear before you?


Although I will not ordinarily permit a litigant to “judge-shop” where I do not perceive a conflict of interest, in the above-cited instances after the disclosure of my relationship to the persons in question, I will recuse myself if anyone requests me to do so.


6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

As in Question #5, I will generally accede to a request to recuse myself if there is any appearance of potential bias.

7.
What standards have you set for yourself regarding the acceptance of gifts or  social hospitality?


I accept such only from friends or relatives and only then where I expect to reciprocate in kind at the appropriate time.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a judge?

It would have to depend upon the nature of the alleged misconduct and the reliability of the source of my information.  In the appropriate case, I would encourage one with first-hand knowledge to initiate a complaint or grievance.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  NO.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?

No, except that an organization I belong to (Friends of Aiken’s Railroad Depot) does propose to solicit funds in the near future but I do not expect to participate in those efforts.  My duties are in other areas.

11. 
How do you handle the drafting of orders?

If I do not rule from the bench, requesting a particular attorney to prepare a proposed order, I usually issue a decision letter to all involved requesting an order from one side.  I draft some orders myself.

12. 
What methods do you use to ensure that you and your staff meet 
deadlines?

Primarily by notes written or posted on the main office calendar.

13.  
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I do not advocate legislating from the bench (that is the function of elected representatives) but I do not hesitate to review and, if necessary, reverse actions of elected bodies and/or remand matters to them under appropriate circumstances.

14. 
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I intend to continue supporting the local and state Association of Legal Staff Professionals, giving presentations when requested.  I am an active member of the S.C. Equity Court Council and frequently consult other members concerning common problems and other concerns.  I occasionally make mass mailings to attorneys who practice before me regularly citing matters of concern and changes in policy where appropriate.

15. 
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

I haven’t found this to be much of a problem.  My policy is to leave problems at the office.  Not having to hold court in different locations helps in minimizing these concerns.

16. 
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


The only one present is my ownership of some stock in a bank holding company.  I will not hear any contested cases involving the subject bank.

17.
Would you hear a case where you or a member of your family held a de 
minimis financial interest in a part involved?


If I held the interest, no.  In other cases, I would make the appropriate disclosures and recuse myself if requested.

18. 
Do you belong to any organizations that discriminate based on race, religion, or gender?  NO.

19. 
Have you met the mandatory minimum hours requirement for continuing legal education courses?  YES.

20. 
What percentage of your legal experience has dealt with cases before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.


Litigation was never a large part of my legal practice experience before being appointed Master-in-Equity, but such that I had was largely in the non-jury side of the Circuit Court, with appearances before the Master being most common.  An approximate recap of my overall litigation experience would be:

*  Practice before Master-in-Equity


55%

*  Practice before Circuit Judges (non-jury)

15%


*  Practice before Family Court Judges

25%


*  Other






  5%

21.  
What do you feel is the appropriate demeanor for a judge?

A judge should be polite, attentive, provide for special needs of litigants or attorneys, if applicable; should be forceful only when necessary to maintain decorum; should restrain his temper under trying circumstances and should not be overbearing or arrogant.  He should not exhibit any apparent bias.

22. 
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

They generally apply full-time, although few judges don’t backslide under certain informal or trying circumstances.  The primary rule is to never do anything in public that would detract from the judge’s position or from the judiciary in general.

23. 
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

Anger is a natural emotion, but a judge should keep it under strict control while on duty or in any public situation.

24. 
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  NONE.

25. 
Have you sought or received the pledge of any legislator prior to this 
date?  NO.

26. 
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  NO.

27. 
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  NO TO BOTH QUESTIONS.

28.
Have you contacted any members of the Judicial Merit Selection 
Commission?  


NO.

29.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?

No (I have done no campaigning, other than dealing with this Commission.)

30.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  YES.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Robert Adams Smoak, Jr.
Sworn to before me this 28th day of September, 2006.

Notary Public for S.C.

My commission expires: June 6, 2010

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Master-In-Equity for Georgetown County, SC

NAME:


Mr. Benjamin H. Culbertson

BUSINESS ADDRESS:
P.O. Box 943; Georgetown, SC  29442

TELEPHONE NUMBER:
(office):  (843) 527-6838 and (843) 527-0018

2.
Date of Birth:
1959


Place of Birth:
Laurens, SC

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on September 14, 1985 to Renee Kinsey Culbertson. Never divorced. Three children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel, August, 1977 to May, 1981, B.A., History.


University of South Carolina School of Law, August, 1981 to May, 1984, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

I am admitted to practice law in South Carolina.  I was admitted in 1984.  I took the South Carolina Bar Exam once and passed.  I am not admitted to practice law in any other state and have never taken any bar exams in any other state.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


University of South Carolina School of Law:


Legislative Council (1983-1984);


Job Placement Committee (1983-1984);


Student Bar Association (1981-1982; 1983-1984);


Phi Delta Phi Legal Fraternity (1983-1984) - Social Committee (1983-1984);


Karen Lee Scholarship Committee (1982).


The Citadel:


Senior Class Board of Directors (SY 1980-81);


Junior Class Board of Directors (SY 1979-80);


History Club (1977–1981);


Cadet Second Lieutenant (1980);


Cadet Sergeant (1979);


Cadet Corporal (1978-1979);


Cadre Officer (1979).

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
12/09/2005

Horry County Bar Family Court Seminar;



10/14/2005

Master-In-Equity Bench/Bar;



02/25/2005

Annual Equity Court Council Meeting;


(b)
12/10/2004

Judicial Oath of Office;



10/15/2004

Master-In-Equity Bench/Bar;



08/06/2004

New Lawyer’s Oath;



02/06/2004

Annual Master-In-Equity Meeting;


(c)
11/18/2003

Title Insurance Claims and Underwriting;



10/17/2003

Master-In-Equity Bench/Bar;


(d)
11/19/2002

Master-In-Equity Bench/Bar (video of seminar held 
10/19/2002);



09/20/2002

Hot Tips From The Best Domestic Law Practitioners;



08/01/2002

Torts and Ethics (SC Trial Lawyers Convention);



02/15/2002

Annual Master-In-Equity Meeting;


(e)
08/21/2001

Horry County Bar Family Court Hot Tips;



01/05/2001

Annual Master-In-Equity Meeting;

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.

In 2005, I gave a lecture on “Order Writing” at the Domestic Law Seminar sponsored by the Horry County Bar.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All state, county and municipal courts in South Carolina (admitted in 1984).


United States Court of Appeals, 4th Circuit (admitted 1985).


United States District Court, District of South Carolina (admitted 1991).

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1/14/1985 – 12/31/1987
Schneider & O’Donnell, P.A.






Associate Attorney in general practice of law.


1/1/1988 – 12/31/1990
O’Donnell & Culbertson, P.A. (formerly Schneider & O’Donnell, P.A.).






Attorney / partner in general practice of law.


1/1985 – 4/1996
Assistant Municipal Court Judge for the City of Georgetown, SC.


1/1/1991 – present
Law Office of Benjamin H. Culbertson, P.A.


Sole attorney/ owner of firm with general practice of law.


4/1996 – present
Master-In-Equity for Georgetown County, SC.


7/2001 – present
Special Circuit Court Judge for Court of Common Pleas, Fifteenth Judicial Circuit, Georgetown County, SC.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  BV rating in Martindale-Hubbell.
Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office? Yes.  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


1/1985 – 4/1996
Assistant Municipal Court Judge for City of Georgetown, SC elected by city council; jurisdiction limited to traffic violations and criminal violations with penalties of not more than 30 days in jail and/or $500.00 fine occurring in the city of Georgetown, SC.


4/1996 – present
Master-In-Equity for Georgetown County, SC appointed by the governor upon the advise and consent of the legislature; jurisdiction limited to non-jury, Common Pleas cases pending in Georgetown County, SC, which have been referred from the circuit court.


7/2001 – present
Special Circuit Court Judge for Court of Common Pleas, Fifteenth Judicial Circuit, Georgetown County, SC appointed by The Honorable Jean H. Toal, Chief Justice, South Carolina Supreme Court; jurisdiction limited to non-jury issues/cases pending in Court of Common Pleas for Fifteenth Judicial Circuit, Georgetown County, SC.

23. If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a) Wachovia Bank of South Carolina, N.A., successor by merger of South Carolina National Bank v. Jay H. Player and Institution Food House, Inc.

case number 1997-CP-22-032 (order attached)

appeal dismissed:  334 S.C. 200, 512 S.E.2d 129 (S.C.App.1999);

decision of S.C. Court of Appeals reversed, order of Master-In-Equity affirmed:  341 S.C. 424, 535 S.E.2d 128 (2000).


(b)
Elizabeth Thorne Beerman v. Atlantic Coast Lumber Corporation, et al. case number 1997-CP-22-289 (order attached) affirmed:  Unpublished Op. No. 2001-UP-246, filed 4/26/2001 (S.C.App.).


(c)
Steven J. Zimmerman, et al. v. Vicki Lane Marsh case number 2002-CP-22-213 (ordered attached) affirmed:  Unpublished Op. No. 2003-UP-662, filed 11/17/2003 (S.C.App.); reversed and remanded:  365 S.C. 383, 618 S.E.2d 898 (2005).


(d)
Richard Rife v. Hitachi Construction Machinery Co., Ltd., et al. case number 2002-CP-22-496 (order attached) affirmed:  363 S.C. 209, 609 S.E.2d 565 (S.C.App. 2005).

(e) Patrick M. Siau, et al. v. Kal Kassel, et al. v. Hagley Estates Property Owners Association, et al. case number 2003-CP-22-733 (order attached) affirmed:  Opinion No. 4133, filed 5/3/2006 (S.C.App.).

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


1/14/1985 – 12/31/1987
Schneider & O’Donnell, P.A.






Associate Attorney in general practice of law.






Supervisor:  Robert H. O’Donnell (partner)


1/1/1988 – 12/31/1990
O’Donnell & Culbertson, P.A. (formerly Schneider & O’Donnell, P.A.)  Attorney / partner in general practice of law.


1/1/1991 – present
Law Office of Benjamin H. Culbertson, P.A.


Sole attorney/ owner of firm with general practice of law.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.  I have applied for judicial office in the past but, withdrew my application prior to the judicial election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No other employment.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  
No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

In 1993, I represented a husband in a divorce case.  My client was granted a divorce on the grounds of his wife’s adultery and my client was awarded custody of the party’s child.  Subsequent to the divorce action, the wife sued my client and me in federal court, alleging that we violated Title III of the Omnibus Crime Control and Safe Streets Act, 18 U.S.C. sections 2510, et seq. (“wire tapping statute”) The federal judge granted the wife summary judgment against me but, awarded no damages.  On appeal, the U.S. District Court of Appeals, 4th circuit, reversed the wife’s summary judgment against me and affirmed the award of no damages to the wife.


On another occasion, a party who did not prevail in his lawsuit filed suit against me in my capacity as Master-In-Equity, claiming that the circuit court judge, former Master-In-Equity, the attorneys in the case and I conspired against him in violation of his Constitutional and civil rights.  This case was summarily dismissed by the court.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  
No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association (11/1984 to present);

(b) Georgetown County Bar Association (1/1985 to present)



Secretary (1985-1986; 1989-1990);


(c)
American Bar Association (1985-1992).

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
The Citadel Alumni Association;


(b)
The Citadel Brigadier Club;


(c)
Duncan Memorial United Methodist Church;




Board of Trustees (2002, 2003, 2004);




Staff/Parish Relations Committee (2005, 2006);


(d)
Georgetown County Cotillion Club;


President (2004), Vice President (2003), Secretary Treasurer (2002), 1-year committee member (2001), 2-year committee member (2000), 3-year committee member (1999);


(e)
Winyah Indigo Society;


(f)
Wedgefield Plantation Country Club.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


For the past 10+ years, I have efficiently and successfully served as Master-In-Equity for Georgetown County, S.C., while, at the same time, maintained my law office as a sole practicing attorney.  For the past 5+ years, I have served as Master-In-Equity, run my law office and, served as Special Circuit Court Judge.

49.
References:


(a)
Lori Lowell


First Federal of Charleston


1025 Church St.


Georgetown, SC  29440


(843) 546-8500

(b)
Edward T. Kelley, II


P.O. Box 461


Georgetown, SC  29442


(843) 546-2283


(c)
Donna M. Forehand



P.O. Box 943



Georgetown, SC  29442



(843) 527-6838


(d)
Reverend Phil Thrailkill



Duncan Memorial UMC



901 Highmarket St.



Georgetown, SC  29440



(843) 546-5647


(e)
Meyer Rosen



222 Front St.



Georgetown, SC  29440



(843) 5465813

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Benjamin H. Culbertson

Date:  September 29 2006

Sworn Statement to be included in Transcript of Public Hearings

Master-in-Equity

(Incumbent)

Full Name:

Benjamin Hellams Culbertson

Address:

P.O. Box 943; Georgetown, SC  29442

Work Telephone:
(843) 527-0018

1.
Do you plan to serve your full term if reappointed?

Yes, unless Judge Paula Thomas is elected to the S.C. Court of Appeals.  In that event, I intend to seek her circuit court judge seat.

2.
Do you have any plans to return to private practice one day?

The judicial seat to which I now seek reappointment is a part-time Master-In-Equity which allows me to continue my private practice.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?


Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Generally, ex parte communications are not allowed.  However, under the law, certain ex parte communications are permitted on an emergency basis (i.e., attachments, emergency restraining orders, pre-hearing seizures, etc.) provided the party not privy to the communication is provided a hearing as soon as possible.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


If a judge recognizes a conflict of interest, that judge should automatically recuse himself or herself from presiding over the case.  For example, a part-time Master-In-Equity should always recuse himself or herself from presiding over a case where a current associate or current law partner is one of the attorneys or parties in the case.  Otherwise, the judge should make all parties aware of his or her relationship to the lawyer-legislator, former associate or former law partner and, then, entertain any motion for recusal.  If there is the appearance of impropriety, then the judge should recuse himself or herself. 

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


If the disclosure had the appearance of bias, then I would recuse myself from presiding over the case if a party requested the recusal, even if I believed that the disclosure would not actually prejudice my impartiality.  The key is to avoid even the appearance of impropriety.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I do not accept gifts or social hospitality from anyone who has or may in the future appear in front of me as an attorney or party.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a judge?


If a lawyer commits a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer, then I would report that lawyer to the Commission on Lawyer Conduct.  If a judge commits a violation of applicable judicial rules of judicial conduct that raises a substantial question as to the judge’s honesty, trustworthiness, or fitness for office, then I would report that judge to the Commission on Judicial Conduct.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?


No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?


I have helped my sons sell fruit for their high school baseball team.

11.
How do you handle the drafting of orders?

If I do not draft an order myself but, have an attorney draft the order in a case, I advise the attorney of my ruling and the basis for my decision.  I then advise the attorney to forward the proposed order to opposing counsel(s) for review prior to submitting it to me for signature.  Upon receipt of the order, I review the order to ensure that it complies with my ruling.

12.
What methods do you use to ensure that you and your staff meet 
deadlines?

My office maintains a calendar on which all deadlines are listed.  Also, my office’s maintains a log of all cases that have been referred to me.  That log contains the case name, number, the date of reference, the trial date and the date the order is signed.  The monthly report to Court Administration assists in meeting deadlines, also.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


A Master-In-Equity should be judicially active (as opposed to politically active) to improve the law, legal system and the administration of justice.  By being judicially active, a judge can set and promote proper public policy towards the improvement of the legal system and the administration of justice.  However, a judge should never be influenced by public policy that threatens the law, legal system or the administration of justice.  A judge’s decision must always be based upon the law, even if that decision is contrary to existing public policy.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


In the past and, if asked in the future, I will speak at seminars on issues regarding the law, legal system and administration of justice.  Also, members of the public routinely come to my office inquiring about the procedures and duties of the Master-In-Equity which I willingly answer, though I do not render legal advise in my capacity as Master-In-Equity.  However, I have found that the best way to promote the legal system and the administration of justice is by rendering efficient, judicial service.

15.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


I have served as a judge in one form or another (special circuit court judge, master-in-equity, assistant municipal court judge) for the past 21 years and the pressure of serving has not strained any personal relationships thus far.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes.

20.
What percentage of your legal experience has dealt with cases before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.


I have served as Master-In-Equity for Georgetown County, SC, since April, 1996.  Though this is a part-time position, it comprises approximately 1/3 of my time.

21.
What do you feel is the appropriate demeanor for a judge?


A judge must always be professional, law abiding and act in a manner that promotes public confidence in the integrity and impartiality of the judiciary.  A judge must be patient, dignified, civil, respectful, fair and courteous.

22.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


The rules for a judge’s demeanor apply seven days a week, twenty-four hours a day.

23.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


A judge should never display anger with a member of the public who would appear before the judge or in dealing with attorneys or pro se litigants.  However, a judge must maintain order and decorum in proceedings before the judge and must require lawyers, staff, court officials and others subject to the judge’s direction and control to display a patient, dignified and courteous demeanor to litigants, witnesses, jurors, lawyers and others with whom the judge deals in an official capacity.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


I have not spent any money on my campaign for this judicial seat.

25.
Have you sought or received the pledge of any legislator prior to this 
date?


No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


No.

28.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No.

29.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No.

30.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Benjamin Hellams Culbertson

Sworn to before me this 2nd day of October, 2006.

Donna M. Forehand

Notary Public for S.C.

My commission expires: March 17, 2009

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Kershaw County Master in Equity

NAME:


Mr. Jeffrey M. Tzerman

BUSINESS ADDRESS:
304 Hampton Park, Camden, S. C. 29020

TELEPHONE NUMBER:
(office):  803-432-8459

2.
Date of Birth:
1955


Place of Birth:
New York City, NY

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on 5/28/05 to Mitzi G. Rutland Tzerman.


Divorced 3/10/05; moving party - Jeffrey M. Tzerman; Kershaw


County Family Court; one year's separation. One child.

6.
Have you served in the military?  NO.  

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


USC, B. A., 1978     and     USC, J.D., 1981.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina 1981.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.
None.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a) 
2006 Annual Judicial Conference - 8/24/06;


(b) 
2005 Annual Judicial Conference - 8/24/05; 2005 Master-in-Equity Bench/Bar - 10/14/05;


(c) 
2004 Annual Convention - 8/5/04; 2004 Annual Meeting - 2/6/04; New Lawyer's Oath CLE - 8/6/04; Judicial Conference - 8/19/04; Judicial Oath of Office - 8/19/04; 2004 Master-in-Equity Bench/Bar - 10/15/04; 


(d) 
Annual State Meeting - 1/31/03; 2003 Annual Convention - 
8/7/03; Master-in-Equity Bench/Bar - 10/17/03;


(e) 
Master-in-Equity - 2/15/02; 2002 Annual Convention - 8/1/02; 
Master-in-Equity Bench/Bar - 10/11/02;


(f) 
Master-in-Equity Bench/Bar - 10/12/01; Family Court 
Appointments in Child Protection & Juvenile cases - 12/14/01.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  No.     

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  Licensed in all South Carolina courts since 1981.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Associate; Oswald & Floyd (1981 - 1984);


Partner; Ehrenclou, Colvin & Tzerman (1984 - 1987);


Partner; deLoach & Tzerman  (1987 - 1992);


Sole Practitiononer  1992 - present.

15.
What is your rating in Martindale-Hubbell?  BV. 

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office? Yes.  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court. Kershaw County Master in Equity April 2000 to present (appointed).

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  no citations


(a)
Wells Fargo Bank Minnesota v. Peggy Luther, et al., 01-CP-28-0175;


(b)
Midfirst Bank v. Pierce C. Newman and estate of Jessie W. Banks et al., 04-CP-28-143;


(c)
Imogene C. Grandon v. Joanna Frances Parker Rowe, 04-CP-28-

408;


(d)
L. Brownell Combs, II v. Wilhelmina Combs, 03-CP-28-238;


(e)
Estate of Clifton G. Aycock v. T. Rowe Price Trust Co. & Roberta Aycock, 00-CP-28-571.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Also, state whether or not you have timely filed your report with the State Ethics Commission during the period you held public office.  If not, were you ever subject to a penalty?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Attorney - sole practitioner.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.    

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Yes, I have had tax liens in the past which were promptly paid.  Liens were connected with payroll matters in my law practice handled by a subordinate.  I took over the handling of payroll and no tax liens have occurred since I have handled payroll.  Have you ever defaulted on a student loan?  No.  Have you ever filed for bankruptcy? No.   

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?   Never a lobbyist.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal? No.   

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.   None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.
None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.
None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Kershaw County Bar Association.


(b)
South Carolina Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  None.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

49.
References:


(a)
Sheryll T. Rogers



NBSC 



P. O. Box 1565 



Camden, S. C. 29020-1565  



803-713-1105


(b)
Honorable Joyce McDonald 



Clerk of Court for Kershaw County 



P. O. Box 1557



Camden, S. C. 29021-8557 



803-425-1500, Ext. 5623


(c)
T. Dayton Grainger 



752 Woodland Hills West 



Columbia, S. C. 29210 



(h) 803-798-0989 



(w) 803-425-1500, ext. 5390 or 803-576-1748


(d)
M. Scott Rankin, Esquire 



711 Lafayette Ave. 



Camden, S. C. 29020  



803-424-0026


(e)
Walter T. Barron 



2101 Forest Drive 



Camden, S. C. 29020 



803-432-2680

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Jeffrey M. Tzerman

Date:  9/8/06

Sworn Statement to be included in Transcript of Public Hearings
Master-in-Equity

(Incumbent)

Full Name:
Jeffrey M. Tzerman

Address:
2105 Forest Drive



Camden, S. C. 29020 (home)



304 Hampton Park



Camden, S. C. 29020 (office)

Work Telephone:  803-432-8459

1.
Do you plan to serve your full term if reappointed?  Yes

2.
Do you have any plans to return to private practice one day?  I have a 
private practice

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?


Yes

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I will not engage in ex-parte communications on substantive matters.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I recuse on my own motion when there is a conflict and I offer recusal after full disclosure when there is the possibility of an appearance of impropriety.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


Yes

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I only accept gifts from family and close friends.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a judge?


My duty is to report such conduct which I would do.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?


No

11.
How do you handle the drafting of orders?


I request that the prevailing party draft my order in most cases.  
Occasionally I draft my own order.

12.
What methods do you use to ensure that you and your staff meet 
deadlines?


I have a daily calendar.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I believe judges should interpret the law.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I would be involved in continuing legal seminars

15.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?


I feel no pressure serving as a judge

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?


Yes

20.
What percentage of your legal experience has dealt with cases before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.


I have not appeared before a Master in Equity since April 2000.

21.
What do you feel is the appropriate demeanor for a judge?


A judge should be even-tempered, well mannered and maintain neutrality.

22.
Would the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


24/7

23.
Do you feel that it is ever appropriate to be angry with a member of the public who would appear before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


No

24.
How much money have you spent on your campaign?


If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  


-0-

25.
Have you sought or received the pledge of any legislator prior to this 
date?


No

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?


No

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?


No


Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


No

28.
Have you contacted any members of the Judicial Merit Selection 
Commission?


No

29.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?


No

30.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?


Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Jeffrey M. Tzerman

Sworn to before me this 11th day of September, 2006.

Notary Public for S.C.

My commission expires: June 1, 2015

JUDICIAL MERIT SELECTION COMMISSION

PERSONAL DATA QUESTIONNAIRE

FOR RETIRED JUDGES/JUSTICES

NOTICE:
The information requested herein is needed to assist the Commission in its screening of retired members of the judiciary for eligibility for continued appointment by the Chief Justice.  The questionnaire should be returned to the Commission as soon as possible.

NAME: 


Jasper Marshall Cureton

BUSINESS ADDRESS: 
1015 Sumter Street, Columbia, South Carolina 29201

TELEPHONE NUMBER:
(803) 734-1926

2.
Date and Place of Birth: 1938, Walhalla, South Carolina.

3.
Are you a citizen of South Carolina? Yes.

Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status: Married on April 2, 1994 to Vessie Jean Burkins Cureton. 


(a)
Divorced from Susie Mae Drayton Cureton on September 28, 1979 by Richland County Family Court. I was the moving party. The divorce was granted on to ground of continuous separation for more than three years.


(c)
Divorced from Joan Milligan Cureton on April 8, 1991. I was the moving party. The divorce was granted on the ground of continuous separation for a period of more than one year.


Two children. 

6.
Briefly describe your continuing legal or judicial education since your last screening.


I have attended all mandatory JCLE’s since last screening, which consisted of attending the annual state judicial conference and mid-year meeting of the South Carolina Bar. In my last JCLE report, I had accumulated the maximum of 30 JCLE carry-over hours.

7.
Have you practiced law or served as a mediator or arbitrator since your retirement from the judiciary?  No.

8.
List your positions of employment on and/or appointment to the bench chronologically.  You are not required to list dates of employment or appointment prior to your last screening. None.       

9.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.  No.

10.
A complete, current financial net worth statement was provided to the Commission.

11.
Since your last screening, have you been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

12.
Since your last screening, have you, to your knowledge, been under federal, state, or local investigation for possible violation of a criminal statute?  No.

13.
Since your last screening, has a tax lien or other collection procedure been instituted against you by federal, state, or local authorities?  Since your last screening, have you defaulted on a student loan?  Since your last screening, have you filed for bankruptcy? No.

14.
Since your last screening, have you been sued, either personally or professionally?  No.

16.
Since your last screening, have you been criticized, whether informally or in a matter taken to a disciplinary authority, for the manner in which you treated litigants or attorneys before you on the bench?  No. 

17.
Describe your personal policy for the acceptance of food, meals, beverages, lodging, transportation, entertainment, social hospitality, or other things of value from an attorney, a group of attorneys, or from other individuals.


I do not accept food, meals, beverages, lodging, transportation, entertainment, or other things of value from individual’s attorneys or others likely to appear before me. I do not accept any gifts from anyone if the purpose is to somehow influence me in my judicial duties. I have accepted, in accordance with guidelines prescribed for the judiciary, accepted invitations to attend law related meetings and conventions. 

18.
Have you ever accepted anything of value from an attorney or litigant in a matter currently or previously before you or your court?  No.

19.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

21.
Describe any interest you or a member of your immediate family has in real property:

(a)
in which there is a potential conflict of interest with your involvement in a South Carolina state or local public agency;  None.

(b)
in which there have been public improvements of $200 or that adjoins property in which there have been public improvements of $200; or None.

(c)
which was sold, leased, or rented to a state or local public agency in South Carolina. None.

List the interest you hold and the value and location of the property.  Identify as applicable the:

(a)
nature of any potential conflict of interest; N/A.

(b)
nature and value of any public improvements; and N/A.

(c)
South Carolina state or local public agency which purchased or is leasing or renting such property. N/A.

Attach a copy of any contract or agreement. N/A.

22.
Identify any personal property interest you or a member of your immediate family sold, leased, or rented to a South Carolina state or local public agency.  Identify the property, its amount or value, and the name of the agency.  Attach a copy of any contract or agreement. N/A.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Jasper M. Cureton

Date:  September 26, 2006

Sworn Statement to be included in Transcript of Public Hearings

Retired Judge

Full Name:
Jasper M. Cureton

Address:
8930 Monticello Road



Columbia, South Carolina 29203

Work Telephone:  803 734-1926

1.
Have you met the Constitutional or statutory requirements for this position regarding age, residence, and years of practice?


Yes

2.
Have you met the mandatory minimum hours requirement for continuing legal education courses? Yes

3.
Do you have any plans to return to private practice one day? No

4.
Are you engaged in any legal activities other than your service as a retired judge, such as acting as an arbitrator or mediator? 


No

5.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? No

6.
Do you belong to any organizations that discriminate based on race, religion, or gender? 


No

7.
Have you engaged in any partisan political activity since your retirement? No

8.
What do you feel is the appropriate demeanor for a judge?  I believe a judge should be courteous, impartial, attentive, respectful, patient and helpful to attorneys and litigants. The bench is no place for a judge to make jokes or intimate lawyers and litigants. Nevertheless, there will be occasions when a judge must be firm to maintain proper decorum in his /her courtroom.

9.
In your position as a retired judge, what methods do you employ to ensure that deadlines for the timely issuance of orders are met? 


I have always been able to keep current with my workload. I attempt to complete each appeal as soon as possible after it has been submitted to me and when ready for decision. I keep a log of all cases under consideration. Additionally, our Clerk of Court will remind us if it appears an appeal may have been under consideration too long. It simply is not a problem for me.

10.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys? 


No, anger is never appropriate in dealing with either an attorney or the public. A judge can be firm without becoming angry.

11.
How would you handle a situation in which you became aware of misconduct of a lawyer or fellow judge? 


I would report any information I was personally aware of to the appropriate disciplinary body.

12. 
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law clerks are to appear before you? 


I do not recuse myself just because a lawyer appearing before me is also a legislator. I would, however, recuse myself, regardless of the position of the lawyer, if I had any sort of present or recent business or social relationship with him/her. I recuse myself from cases where a former associate is involved. I also recuse myself for at least three years where a former law clerk is involved.

13.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated? 


My philosophy regarding ex parte communications is consistent with Rule 501, SCACR, Code of Judicial Conduct 3B(7), SCACR. At the appellate level, there are few opportunities to engage in ex parte communications since all correspondence, to include the scheduling of hearings, is handled through the Clerk of Court’s office. 

14.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion? 


I would grant the request for recusal. It is the appearance of bias that matters.

15.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I do not accept food, beverages, lodging, transportation, entertainment, or other things of value from lawyers or others likely to appear before me. Periodically, I like most judges, do accept invitations from law related organizations to attend their conventions or meetings in accordance with guidelines prescribed for the state judiciary.

16.
In order that we might advise court administration on steps that need to be taken, are there any limitations on your sight, hearing, or mobility that should be addressed by the court administrator? 


No.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Jasper M. Cureton
Date: September 26, 2006

JUDICIAL MERIT SELECTION COMMISSION

PERSONAL DATA QUESTIONNAIRE

FOR RETIRED JUDGES/JUSTICES

NOTICE:
The information requested herein is needed to assist the Commission in its screening of retired members of the judiciary for eligibility for continued appointment by the Chief Justice.  The questionnaire should be returned to the Commission as soon as possible.

NAME:



Clarence Tolbert (“Bert”) Goolsby, Jr.

BUSINESS ADDRESS:

P.O. Box 11629






Columbia, South Carolina 29211

TELEPHONE NUMBER:

803.734.1918

2.
Date and Place of Birth:
1935; Montgomery, Alabama

3.
Are you a citizen of South Carolina? Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on January 13, 1955 to Mary Ellen (“Prue”) Fraser Goolsby.  Never divorced. One child.

6.
Briefly describe your continuing legal or judicial education since your last screening.  I have met all requirements for continuing judicial education by attending JCLE programs in and out of state and I have attended educational programs held during the annual Judicial Conference and during the annual meeting of the South Carolina Bar.  Currently, I have 28.75 carry-over hours in addition to those earned this calendar year to date.  See Attached Exhibit A.

7.
Have you practiced law or served as a mediator or arbitrator since your retirement from the judiciary? No.

8.
List your positions of employment on and/or appointment to the bench chronologically.  You are not required to list dates of employment or appointment prior to your last screening. I have served on the South Carolina Court of Appeals, Seat No. 4, exclusively since my last screening six years ago and, indeed, since September 1, 1983; also I served several times before my last screening as an acting supreme court justice and on one occasion as a trial judge.

9.
Are you now an officer or director or involved in the management of any business enterprise?   Yes.  Explain the nature of the business, your duties, and the term of your service.   I am a published author and have a business license to sell copies of my works.  The “business” is not incorporated.

10.
A complete, current financial net worth statement was furnished to the Commission.

11.
Since your last screening, have you been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.  N/a.

12.
Since your last screening, have you, to your knowledge, been under federal, state, or local investigation for possible violation of a criminal statute?  No.  If yes, explain.  N/a.

13.
Since your last screening, has a tax lien or other collection procedure been instituted against you by federal, state, or local authorities?  No.  Since your last screening, have you defaulted on a student loan?  No.  Since your last screening, have you filed for bankruptcy?  No.  If so, give details.  N/a.

14.
Since your last screening, have you been sued, either personally or professionally?  If so, give details.  No.

16.
Since your last screening, have you been criticized, whether informally or in a matter taken to a disciplinary authority, for the manner in which you treated litigants or attorneys before you on the bench?  No. If so, give the details and the reasons why you believe you were the target of such criticism.  N/a.

17.
Describe your personal policy for the acceptance of food, meals, beverages, lodging, transportation, entertainment, social hospitality, or other things of value from an attorney, a group of attorneys, or from other individuals.


My policy is not to accept food, meals, beverages, lodging, transportation, entertainment, or other things of value from individual lawyers.  I also will not accept such things from a nonlawyer if there is a reasonable probability that the person is likely to appear before me as a party in a case.  My policy is not to accept anything of value from anyone outside of my immediate family, except ordinary social hospitality and then only when it is clear that that is all that is intended.  I will accept, in accordance with guidelines prescribed for the state judiciary, meals from professional organizations, including law organizations, at which I may be asked to speak or at which a member of the judiciary is being honored or asked to speak.

18.
Have you ever accepted anything of value from an attorney or litigant in a matter currently or previously before you or your court?   No   If so, please give the details, including the name of the attorney or litigant and the thing of value you received.  N/a.

19.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  Nothing additional.

21.
Describe any interest you or a member of your immediate family has in real property:

(a)
in which there is a potential conflict of interest with your involvement in a South Carolina state or local public agency;  None;

(b)
in which there have been public improvements of $200 or that adjoins property in which there have been public improvements of $200;  None; or

(c)
which was sold, leased, or rented to a state or local public agency in South Carolina. None.

List the interest you hold and the value and location of the property.  Identify as applicable the:

(a)
nature of any potential conflict of interest;  N/a;

(b)
nature and value of any public improvements;  N/a; and

(c)
South Carolina state or local public agency which purchased or is leasing or renting such property.  N/a.


Attach a copy of any contract or agreement.

22.
Identify any personal property interest you or a member of your immediate family sold, leased, or rented to a South Carolina state or local public agency.  Identify the property, its amount or value, and the name of the agency.  Attach a copy of any contract or agreement. 


In 2004, The Citadel Gift Shop purchased from me books authored by me at a sum totaling $43.02.  (Sweet Potato Biscuits and Humanity, Darling)  In April 2002, The Citadel Gift Shop purchased books totaling  $80.73.    (Sweet Potato Biscuits, Her Own Law, Humanity, Darling, and The Box With the Green Bow and Ribbon).  In 2000, the South Carolina State Library purchased copies of Sweet Potato Biscuits, The Box With the Green Bow and Ribbon, and Her Own Law, paying a total of $89.70 for the three titles. See copies of bills of sale or invoice attached and included in Exhibit C.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/C. Tolbert Goolsby, Jr.

Date:  September 5, 2006.

Sworn Statement to be included in Transcript of Public Hearings
Retired Judge

Full Name:
Clarence Tolbert (“Bert”) Goolsby, Jr.

Address:
558 Woodland Hills West



Columbia, South Carolina 29210

Work Telephone:
803.734.1918

1. Have you met the Constitutional or statutory requirements for this position regarding age, residence, and years of practice?  Yes, although I am not qualified by statute to hold office as an elected judge once I turn age 72 on July 11, 2007.

2. Have you met the mandatory minimum hours requirement for continuing legal education courses?

Yes.

3.
Do you have any plans to return to private practice one day?  
No.

4.
Are you engaged in any legal activities other than your service as a retired judge, such as acting as an arbitrator or mediator?  


No.

5.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


I am not sure what the Commission means by the term “active investments.”  In any case, please see the “Confidential Financial Statement Net Worth” for a listing of my investments, including bank accounts, government bonds, common stocks, mutual funds, real property, insurance, accounts receivable from book vendors for books authored and sold by me at retail and wholesale.  I make every effort to comply with Rule 501, SCACR, Canon 4D.

6.
Do you belong to any organizations that discriminate based on race, religion, or gender?  


No. 

7.
Have you engaged in any partisan political activity since your retirement?  

No.

8. 
What do you feel is the appropriate demeanor for a judge?
I agree with the model embraced in Rule 501, SCACR, Code of Judicial Conduct, Canon 3B(4)( and (5).  A judge should be “patient, dignified and courteous” and should perform his or her duties in a way that manifest he or she is prepared, informed, and impartial.

9.
In your position as a retired judge, what methods do you employ to ensure that deadlines for the timely issuance of orders are met?

In the twenty-three years that I have served as an appellate judge, I have made it my practice to devote full attention to my work so that I am never behind.  Usually, depending on the workload and law clerk assistance, I have all my opinions in circulation before the beginning of the next court term.  I read the briefs of the parties and the pertinent portions of each case, confer with the law clerk and, if any, the staff attorney assigned to the case, and impose deadlines by which the work must be completed.

10.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  


No.  


Is anger ever appropriate in dealing with attorneys?  


No.

11. How would you handle a situation in which you became aware of misconduct of a lawyer or fellow judge?

Consistent with Rule 407, SCACR, Rules of Professional Conduct, Rule 8.3(a) and (b) and with Rule 501, SCACR, Code of Judicial Conduct, Canon 3D(1) and (2), I would inform the appropriate authority if the misconduct “raises a substantial question” as to the lawyer’s or judge’s honesty, trustworthiness, or fitness for office of if there is a “substantial likelihood” that misconduct has occurred.

12. 
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law clerks are to appear before you?

My philosophy on recusal does not differ from that embodied in Rule 501, SCACR, Code of Judicial Conduct, Canon 3(B)(1) and E and reflected in Canon 4D.

I have no problem serving on cases where lawyer-legislators appear before me, notwithstanding their votes may or may not have determined whether I could serve as an appellate judge.  I might add, I never served as a legislator.

As to former associates, I disqualify myself in cases in which a former associate takes an active role as an attorney or party if I have maintained an ongoing social or business relationship with the person, just as I would anyone else, former associate or not.  My background is primarily one of being a government lawyer and, as the commentary to Canon 3E(1)(b) indicates, “a lawyer in a government agency does not ordinarily have an association with other lawyers employed by that agency within the meaning of Section 3E(1)(b).”

Regarding former law clerks and as a rule of thumb, I disqualify myself in cases in which a former clerk may be actively involved if he or she left my employ within the past three years.  I will also do so if I have maintained a close social or business relationship with the former clerk.

My former law partner, Isadore Bogoslow, died some years ago.

13.  What is your philosophy regarding ex parte communications?  

My philosophy regarding ex parte communications does not differ from that embodied in the canons applicable to judges and lawyers, namely, Rule 501, SCACR, Code of Judicial Conduct, Canon 3B(7) and Rule 407, SCACR, Rules of Professional Conduct, Canon 1.8(k).  

Are there circumstances under which you could envision ex parte communications being tolerated?  

Contacts of that sort are not allowed, except as expressly authorized by law; and there are well-defined, limited circumstances where ex parte communications are permitted.  Examples are listed in the “commentary” that accompanies Canon 3B(7).  One such example: an appellate judge may issue a write of supersedeas ex parte under exigent circumstances [Rule 225(d)(6), SCACR]; but even there, I would discourage ex parte communication and refer the lawyer or party seeking the writ to confer with the clerk of court for filing and scheduling advice and information.  

14. If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal? Would you grant such motion?
In an instance where I introduced the issue, I would respect any request for my recusal from the case.  I would grant the request to remove any question regarding my impartiality.

15. What standards have you set for yourself regarding the acceptance of gifts or social hospitality?
I do not accept food, meals, beverages, lodging, transportation, entertainment, or other things of value from individual lawyers.  I also do not accept such things from nonlawyers if there is a reasonable probability that the person is likely to appear before me as a party.  My policy is not to accept anything of value from anyone outside of my immediate family, except ordinary social hospitality and then only when it is clear that such is all that is intended.  I will accept, in accordance with guidelines prescribed for the state judiciary, meals from professional organizations, including law organizations, at which I may be asked to speak or at which a member of the judiciary is being honored or asked to speak. 
16.
In order that we might advise court administration on steps that need to be taken, are there any limitations on your sight, hearing, or mobility that should be addressed by the court administrator?  


None.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Clarence Tolbert (“Bert”) Goolsby, Jr.
Date:  September 5, 2006

JUDICIAL MERIT SELECTION COMMISSION

PERSONAL DATA QUESTIONNAIRE

FOR RETIRED JUDGES/JUSTICES

NOTICE:
The information requested herein is needed to assist the Commission in its screening of retired members of the judiciary for eligibility for continued appointment by the Chief Justice.  The questionnaire should be returned to the Commission as soon as possible.

NAME:


Stephen S. Bartlett

BUSINESS ADDRESS:
819 East North St. Greenville, SC 29681

TELEPHONE NUMBER:
864-331-3067

2.
Date and Place of Birth: 1952   San Diego, California

3.
Are you a citizen of South Carolina? Yes.

Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status: Married on 1/12/1980 to Elizabeth A. Bartlett. Never divorced. One child.

6.
Briefly describe your continuing legal or judicial education since your last screening.


I have met all JCLE requirements.  I am on the General Faculty of the National Judicial College and am the course planner for the SC Bar Annual Family Court Bench/Bar Seminar.

7.
Have you practiced law or served as a mediator or arbitrator since your retirement from the judiciary?  If so, please describe.


I have started a practice limited to mediation for Family Court cases.

8.
List your positions of employment on and/or appointment to the bench chronologically.  You are not required to list dates of employment or appointment prior to your last screening.


Retired 8/31/06 as Family Court Judge

9.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.


None other than my own mediation business

10.
A complete, current financial net worth statement was provided to the Commission.

11.
Since your last screening, have you been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

12.
Since your last screening, have you, to your knowledge, been under federal, state, or local investigation for possible violation of a criminal statute?  No.

13.
Since your last screening, has a tax lien or other collection procedure been instituted against you by federal, state, or local authorities?  Since your last screening, have you defaulted on a student loan?  Since your last screening, have you filed for bankruptcy?  No.

14.
Since your last screening, have you been sued, either personally or professionally?  No.

16.
Since your last screening, have you been criticized, whether informally or in a matter taken to a disciplinary authority, for the manner in which you treated litigants or attorneys before you on the bench?  No.

17.
Describe your personal policy for the acceptance of food, meals, beverages, lodging, transportation, entertainment, social hospitality, or other things of value from an attorney, a group of attorneys, or from other individuals.  I do not accept them.

18.
Have you ever accepted anything of value from an attorney or litigant in a matter currently or previously before you or your court?  NO.

19.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  NONE.

21.
Describe any interest you or a member of your immediate family has in real property:

(a)
in which there is a potential conflict of interest with your involvement in a South Carolina state or local public agency; NONE.

(b)
in which there have been public improvements of $200 or that adjoins property in which there have been public improvements of $200; or NONE.

(c)
which was sold, leased, or rented to a state or local public agency in South Carolina. NONE.

List the interest you hold and the value and location of the property.  Identify as applicable the:

(a)
nature of any potential conflict of interest;

(b)
nature and value of any public improvements; and

(c)
South Carolina state or local public agency which purchased or is leasing or renting such property.


Attach a copy of any contract or agreement.

22.
Identify any personal property interest you or a member of your immediate family sold, leased, or rented to a South Carolina state or local public agency.  Identify the property, its amount or value, and the name of the agency.  Attach a copy of any contract or agreement.  NONE.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Stephen S. Bartlett

Date: 10/1/06

Sworn Statement to be included in Transcript of Public Hearings

Retired Judge

Full Name:
Stephen S. Bartlett

Address:
222 Kilgore Cr.



Simpsonville, SC 29681

Work Telephone:  864-331-3067

1.
Have you met the Constitutional or statutory requirements for this position regarding age, residence, and years of practice?


YES

2.
Have you met the mandatory minimum hours requirement for continuing legal education courses?
 YES

3.
Do you have any plans to return to private practice one day?  NO

4.
Are you engaged in any legal activities other than your service as a retired judge, such as acting as an arbitrator or mediator?


YES, MEDIATION.

5.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? 


NO

6.
Do you belong to any organizations that discriminate based on race, religion, or gender? 


NO

7.
Have you engaged in any partisan political activity since your retirement? NO

8.
What do you feel is the appropriate demeanor for a judge?  Judges must be patient and treat all persons appearing before them in the same manner they would expect a member of their family would be treated.

9.
In your position as a retired judge, what methods do you employ to ensure that deadlines for the timely issuance of orders are met?  


I will maintain daily dockets and timely review outstanding orders the same as when I was a full-time judge.

10.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  


Anger is not appropriate from the bench.  There are times when firm action is appropriate, but not in an angry or resentful manner.

11.
How would you handle a situation in which you became aware of misconduct of a lawyer or fellow judge?  


Per the Judicial Code of ethics I would either report it to the appropriate authority or discuss it with the offender.  Major ethics violations should be  reported.

12. 
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law clerks are to appear before you?  


Where there may even be an appearance of bias I will note the prior relationship to all parties and will give all parties an opportunity to request my recusal, unless, I feel my impartiality is in question in which case I will recuse on my own motion.

13.
What is your philosophy regarding ex parte communciations?  Are there circumstances under which you could envision ex parte communications being tolerated? 


Only for scheduling purposes or as provided by law (i.e. ex pate motion for emergency custody by DSS).

14.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  


I disclose on the record and give parties an opportunity request recusal.  I grant these motions unless strong injury will be inflicted on the other party, in which case I will, after all alternatives are explored, weigh the appearance of bias versus the prejudice of granting the motion.  Normally, trading a case with another judge avoids this problem.

15.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  


I do not accept gifts from non-relatives who may appear before me.

16.
In order that we might advise court administration on steps that need to be taken, are there any limitations on your sight, hearing, or mobility that should be addressed by the court administrator?  


No.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Stephen S. Bartlett
Date:  October 1, 2006

JUDICIAL MERIT SELECTION COMMISSION

AMENDED PERSONAL DATA QUESTIONNAIRE

FOR RETIRED JUDGES/JUSTICES

NOTICE:
The information requested herein is needed to assist the Commission in its screening of retired members of the judiciary for eligibility for continued appointment by the Chief Justice.  The questionnaire should be returned to the Commission as soon as possible.

NAME:


C. David Sawyer, Jr.

BUSINESS ADDRESS:
P. O. Box 691, Saluda, S.C., 29138

TELEPHONE NUMBER:
864-445-9586

2.
Date and Place of Birth: 1948 at Aiken, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on October 18, 1975 to Sandra Cato Sawyer. Never divorced. Three children.

6.
Briefly describe your continuing legal or judicial education since your last screening.


I have attended all mandatory continuing legal and judicial education seminars since my last screening.  This education includes but is not limited to attendance at the annual Judicial Conference, Family Court Judges Conference and other required seminars.  On an annual basis I also attend the S.C. Trial Lawyers Conference.  On several occasions I have served as a panelist and spoken at the seminars.


AMENDED:


2001


(a)
1/26/01
SC Bar
Family Law Section


3.00


(b)
5/3/01
SCCA

2001 Family Court Judges

6.25


(c)
7/2/01
SCCA

2001 Orientation School for

6.50


(d)
8/23/01
SCCA

Judicial Conference


8.25


(e)
12/7/01
SC Bar
S.C. Family Court Bench/Bar

6.00


2002

(a)
1/25/02
SC Bar
Family Law Section II


3.00


(b)
5/1/02
SCCA

2002 Family Court Judges

6.00


(c)
7/8/02
SCCA

2002 Orientation School for

6.00


(d)
8/1/02
SCTLA
Annual Convention



3.50


(e)
8/22/02
SCCA

2002 Judicial Conference


8.00


(f)
12/6/02
SC Bar
S.C. Family Court Bench/Bar

6.00


2003


(a)
1/24/03
SC Bar
Family Law Section II


3.00


(b)
1/24/03
SC Bar
Government Law Section

3.0 Plus 1.5 





Teaching Hours


(c)
4/30/03
SCCA

2003 Family Court Judges

6.50


(d)
8/7/03
SCTLA
Annual Convention



12.00


(e)
8/21/03
SCCA

2003 Judicial Conference


7.50


(f)
12/5/03
SC Bar
S.C. Family Court Bench/Bar

6.00


2004

(a)
1/23/04
FCJA

Family Law Section II


3.00


(b)
4/28/04
SCCA

2004 Family Court Judges

5.00


(c)
8/19/04
SupCt

2004 Oath of Office


1.00


(e)
8/19/04
SCCA

2004 Judicial Conference


7.25


(f)
12/3/04
SC Bar
S.C. Family Court Bench/Bar

3.00


2005

(a)
1/21/05
SC Bar
Family Law Section II


3.00


(b)
4/27/05
FCJA

2005 Family Court Judges

6.00


(c)
8/24/05
SCCA

2005 Judicial Conference


7.75


(d)
12/2/05
SC Bar
S.C. Family Court Bench/Bar

3.00


2006

(a)
1/27/06
SC Bar
Family Law Section II


3.00


(b)
4/26/06
FCJA

2006 Family Court Judges

6.00


(c)
8/22/06
CLO

Mini Summit-Justice for Children
7.25


(e)
8/23/06
SCCA

2006 Judicial Conference


9.00
7.
Have you practiced law or served as a mediator or arbitrator since your retirement from the judiciary?  No.

8.
List your positions of employment on and/or appointment to the bench chronologically.  You are not required to list dates of employment or appointment prior to your last screening.

I have served continuously as a Family Court Judge since my last screening.  There are no other positions of employment other than a full time Judge.

9.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.  No.

10.
A complete, current financial net worth statement was provided to the Commission.

11.
Since your last screening, have you been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

12.
Since your last screening, have you, to your knowledge, been under federal, state, or local investigation for possible violation of a criminal statute? 
No.

13.
Since your last screening, has a tax lien or other collection procedure been instituted against you by federal, state, or local authorities?  Since your last screening, have you defaulted on a student loan?  Since your last screening, have you filed for bankruptcy? 
No.

14.
Since your last screening, have you been sued, either personally or professionally?  No.

16.
Since your last screening, have you been criticized, whether informally or in a matter taken to a disciplinary authority, for the manner in which you treated litigants or attorneys before you on the bench?  If so, give the details and the reasons why you believe you were the target of such criticism.

I responded to one inquiry several years ago, but the complaint was dismissed after reading of the transcript and listening to the court reporter’s tape.  A review found that I treated the complainant with courtesy.

17.
Describe your personal policy for the acceptance of food, meals, beverages, lodging, transportation, entertainment, social hospitality, or other things of value from an attorney, a group of attorneys, or from other individuals.

I do not accept anything of value from attorneys or other individuals to avoid even the appearance of an impropriety.

18.
Have you ever accepted anything of value from an attorney or litigant in a matter currently or previously before you or your court?  No.

19.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I invite anyone to review my rating from the Bar for knowledge, courtesy, demeanor, etc. I believe my ratings are very good and compare favorably with other Judges.

21.
Describe any interest you or a member of your immediate family has in real property:

(a)
in which there is a potential conflict of interest with your involvement in a South Carolina state or local public agency;



None.

(b)
in which there have been public improvements of $200 or that adjoins property in which there have been public improvements of $200; or



None.

(c)
which was sold, leased, or rented to a state or local public agency in South Carolina.



None.

List the interest you hold and the value and location of the property.  Identify as applicable the:  Not applicable.

(a)
nature of any potential conflict of interest;

(b)
nature and value of any public improvements; and

(c)
South Carolina state or local public agency which purchased or is leasing or renting such property.


Attach a copy of any contract or agreement.

22.
Identify any personal property interest you or a member of your immediate family sold, leased, or rented to a South Carolina state or local public agency.  Identify the property, its amount or value, and the name of the agency.  Attach a copy of any contract or agreement. None, not applicable.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/C. David Sawyer, Jr.

Date: 9/27/06

Sworn Statement to be included in Transcript of Public Hearings

Retired Judge

Full Name:
C. David Sawyer, Jr.

Address:
P.O. Box 691



Saluda, S.C., 29138

Work Telephone:  864-445-9586

1.
Have you met the Constitutional or statutory requirements for this position regarding age, residence, and years of practice?   


Yes

2.
Have you met the mandatory minimum hours requirement for continuing legal education courses?

Yes

3. 
Do you have any plans to return to private practice one day?

My plans are uncertain at this time.

4.
Are you engaged in any legal activities other than your service as a retired judge, such as acting as an arbitrator or mediator?


No

5.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


No

6.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No

7.
Have you engaged in any partisan political activity since your retirement?


No

8.
What do you feel is the appropriate demeanor for a judge?

To be fair, courteous and impartial.

9.
In your position as a retired judge, what methods do you employ to ensure that deadlines for the timely issuance of orders are met?


Since I have not yet retired there is no way to estimate the number of  cases that I may hear.  We currently employ a system using note sheets which include the date a case was heard with another date inserted when the order is signed.  With a quick glance one can easily see whether deadlines are met.

10.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?

No.  Anger is never an appropriate response when dealing with attorneys.  I pray on a daily basis for knowledge and patience.

11.
How would you handle a situation in which you became aware of misconduct of a lawyer or fellow judge?


I would (and have) notified the Office of Disciplinary Counsel

12. 
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law clerks are to appear before you?


If there is even an appearance of impropriety, I recuse myself.  I bring


to everyone’s attention any potential conflict.

13.
What is your philosophy regarding ex parte communciations?  Are there circumstances under which you could envision ex parte communications being tolerated?


I do not tolerate or allow ex parte communications.  I cannot imagine any circumstances under which this type communication would be proper or allowed.

14.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would give the request great deference and would recuse myself.  Not only should a litigant have a fair trial but they must also believe the trial judge was fair and impartial.

15.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I decline the acceptance of gifts and decline invitations for social hospitality.

16.
In order that we might advise court administration on steps that need to be taken, are there any limitations on your sight, hearing, or mobility that should be addressed by the court administrator?

I take medication because of exposure to toxic mold and I avoid areas that are not well ventilated.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/C. David Sawyer, Jr.
Date: September 27, 2006

JUDICIAL MERIT SELECTION COMMISSION

PERSONAL DATA QUESTIONNAIRE

FOR RETIRED JUDGES/JUSTICES

NOTICE:
The information requested herein is needed to assist the Commission in its screening of retired members of the judiciary for eligibility for continued appointment by the Chief Justice.  The questionnaire should be returned to the Commission as soon as possible.

NAME: 


Ralston Wright Turbeville

BUSINESS ADDRESS:
102 S. Mill Street, P.O. Box 696, Manning, SC 29102

TELEPHONE NUMBER:
803-435-2720

2.
Date and Place of Birth: 
1944 in Turbeville, SC

3.
Are you a citizen of South Carolina? Yes.

Have you been a resident of this state for at least the immediate past five years?
 Yes.

5.
Family Status: Married on June 15, 1998 to
Dorothy Bowers Turbeville.

Divorced on 
August 1992 to Dorothy B. Turbeville, Richland County Family Court, One Year’s Separation. Two children. 

6.
Briefly describe your continuing legal or judicial education since your last screening.


I have attended all mandatory JCLE programs offered in South Carolina for the Family Court. In Addition, I have attended the Family Court Judge’s Conference, the Annual Judicial Conference, the S.C. Winter Bar Meeting and the S.C. Trial Lawyer’s Association Convention each year. I have attended the Annual Conference of the National Council of Juvenile and Family Court Judges five of the last six years. 

7.
Have you practiced law or served as a mediator or arbitrator since your retirement from the judiciary?  No.

8.
List your positions of employment on and/or appointment to the bench chronologically.  You are not required to list dates of employment or appointment prior to your last screening.


Family Court Judge, Third Judicial Circuit, Seat Three, April 1, 1992 to present.

9.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service. No.

10.
A complete, current financial net worth statement was provided to the Commission.

11.
Since your last screening, have you been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

12.
Since your last screening, have you, to your knowledge, been under federal, state, or local investigation for possible violation of a criminal statute? 
No.

13.
Since your last screening, has a tax lien or other collection procedure been instituted against you by federal, state, or local authorities?  Since your last screening, have you defaulted on a student loan?  Since your last screening, have you filed for bankruptcy?  No.

14.
Since your last screening, have you been sued, either personally or professionally?  No.

16.
Since your last screening, have you been criticized, whether informally or in a matter taken to a disciplinary authority, for the manner in which you treated litigants or attorneys before you on the bench? No.

17.
Describe your personal policy for the acceptance of food, meals, beverages, lodging, transportation, entertainment, social hospitality, or other things of value from an attorney, a group of attorneys, or from other individuals.



I do not accept any of these from individual attorneys or law firms. I do accept complimentary registration and lodging from the SCTLA each year for their annual convention as well as complimentary registration from the S.C. Bar each year for their winter meeting. I do not accept these items from individuals other than relatives or very close friends for whom I would have to recuse myself anyway if they came before me as a litigant. 

18.
Have you ever accepted anything of value from an attorney or litigant in a matter currently or previously before you or your court?  No.

19.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


While I am ready to retire, travel with my wife and visit my grandchildren I 
believe that my experience in dealing with people and their problems in the 
Family Court
is a valuable asset that can be used on a part time basis. 

21.
Describe any interest you or a member of your immediate family has in real property:

(a)
in which there is a potential conflict of interest with your involvement in a South Carolina state or local public agency; None.

(b)
in which there have been public improvements of $200 or that adjoins property in which there have been public improvements of $200; or None.

(c)
which was sold, leased, or rented to a state or local public agency in South Carolina. None.

List the interest you hold and the value and location of the property.  Identify as applicable the:

(a)
nature of any potential conflict of interest; N/A.

(b)
nature and value of any public improvements; and N/A.

(c)
South Carolina state or local public agency which purchased or is leasing or renting such property. N/A.


Attach a copy of any contract or agreement.

22.
Identify any personal property interest you or a member of your immediate family sold, leased, or rented to a South Carolina state or local public agency.  Identify the property, its amount or value, and the name of the agency.  Attach a copy of any contract or agreement. None.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/ Ralston Wright Turbeville

Date: 9/20/06

Sworn Statement to be included in Transcript of Public Hearings

Retired Judge

Full Name:
Ralston Wright Turbeville

Address:
55 North Lake Circle



Manning, SC 29102

Work Telephone: 803-435-2720

1.
Have you met the Constitutional or statutory requirements for this position regarding age, residence, and years of practice? 


Yes

2.
Have you met the mandatory minimum hours requirement for continuing legal education courses? Yes

3.
Do you have any plans to return to private practice one day?  Not at this time.

4.
Are you engaged in any legal activities other than your service as a retired judge, such as acting as an arbitrator or mediator? No

5.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? No

6.
Do you belong to any organizations that discriminate based on race, religion, or gender? No

7.
Have you engaged in any partisan political activity since your retirement? No

8.
What do you feel is the appropriate demeanor for a judge? A judge must be patient and courteous and yet in control. He must be fair and impartial and give the appearance of being so. 

9.
In your position as a retired judge, what methods do you employ to ensure that deadlines for the timely issuance of orders are met? 


I will keep a roster of all cases heard, when they were heard, who is to prepare the order, and when the order is signed. For any order approaching 30 days outstanding, I will contact the person who is to prepare the order with a copy to the other side. 

10.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys? 


While anger is unavoidable, it is not appropriate to display anger or act out of anger. 

11.
How would you handle a situation in which you became aware of misconduct of a lawyer or fellow judge? 


I would report to the appropriate forum as required. 

12. 
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law clerks are to appear before you? 


If one can recuse oneself when requested, without prejudicing the other party or shirking one’s work load, I believe requests for recusal should be granted. 

13.
What is your philosophy regarding ex parte communciations?  Are there circumstances under which you could envision ex parte communications being tolerated? 


I do not talk to litigants other than when they are in the courtroom and on the record. Occasionally when one calls me on the telephone and attempts to talk with me, I explain to them as courteously as I can that I am not allowed to talk to them or allow them to talk to me. 


I do not allow anyone to talk to me about cases I have heard or may hear. Family Court cases continue to go on and cases that you think are over have a way of coming back before you. 


When I have a conversation with a lawyer about a case, I require all parties to be represented. If one party is pro se, I required all communications to be in the courtroom, on the record, and with the pro se party present. 


I require copies of all communications and proposed orders to or from me to be sent to all attorneys or pro se litigants by the same means and at the same time as sent to or by me. 


There are a few exceptions authorized by Canon 3 (B) (7) of the Code of Judicial Conduct and Law. S.C. Code Section 20-7-880 provides for ex parte orders regarding temporary custody and restraining orders under limited circumstances. S.C. Code Section 20-7-610(P) authorizes the family court judge to take a child into emergency protective custody by ex parte order under certain circumstances. Canon 3 (B) (7) (a) allows ex parte communications for scheduling and emergencies that do not deal with substantive matters or issues on the merits provided no party gains a procedural or tactical advantage and provisions are made to promptly notify all other parties and allow an opportunity to respond. 


My policy is that ex parte communications are the exception to the rule and allowed only under the limited circumstances authorized by Cannon 3 (B) (7) of the Code of Judicial Conduct or law.  

14.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion? 


If granting the recusal would not prejudice the other party and would not unduly burden other judges with additional work, I would usually grant it.  

15.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality? 


The only gifts I allow from individuals are from relatives or very close personal friends whose appearance or interest in a case would require my disqualification anyway under Canon 3 (E). Those gifts would have to fall within the limits of ordinary social hospitality and could not be excessive. 


I do not accept such items as described above from individual attorneys, individual law firms, or groups of attorneys. 


I do accept the invitation of the S.C. Trial Lawyer’s Association to attend their annual convention, and I do attend S.C. Bar functions where registration fees are waived for all members of the Judiciary. 

16.
In order that we might advise court administration on steps that need to be taken, are there any limitations on your sight, hearing, or mobility that should be addressed by the court administrator? None

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

s/Ralston Wright Turbeville
Date:  September 20, 2006
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