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INTRODUCTION

The Judicial Merit Selection Commission is charged by law to consider the qualifications of candidates for the judiciary.  This report details the reasons for the Commission's findings, as well as each candidate's qualifications as they relate to the Commission's evaluative criteria.  The Commission operates under the law which went into effect July 1, 1997, and which dramatically changed the powers and duties of the Commission.  One component of this law is that the Commission’s finding of “qualified” or “not qualified” is binding on the General Assembly.  The Commission is also cognizant of the need for members of the General Assembly to be able to differentiate between candidates and, therefore, has attempted to provide as detailed a report as possible.

The Judicial Merit Selection Commission is composed of ten members, four of whom are non-legislators.  The Commission has continued the more in-depth screening format started in 1997.  The Commission has asked candidates their views on issues peculiar to service on the court to which they seek election.  These questions were posed in an effort to provide members of the General Assembly with more information about candidates and the candidates’ thought processes on issues relevant to their candidacies.  The Commission has also engaged in a more probing inquiry into the depth of a candidate's experience in areas of practice that are germane to the office he or she is seeking.  The Commission feels that candidates should have familiarity with the subject matter of the courts for which they offer, and feels that candidates’ responses should indicate their familiarity with most major areas of the law with which they will be confronted.

The Commission also used the Citizens Committees on Judicial Qualifications as an adjunct of the Commission.  Since the decisions of our judiciary play such an important role in people’s personal and professional lives, the Commission believes that all South Carolinians should have a voice in the selection of the state’s judges.  It was this desire for broad-based grassroots participation that led the Commission to create the Citizens Committees on Judicial Qualifications.  These committees, composed of people from a broad range of experience (doctors, lawyers, teachers, businessmen, and advocates for varied organizations; members of these committees are also diverse in their racial and gender backgrounds), were asked to advise the Commission on the judicial candidates in their regions.  The Upstate Citizens Committee interviewed the candidates and also interviewed other individuals in that region who were familiar with the candidates either personally or professionally.  Based on those interviews and its own investigation, the committee provided the Commission with a report on the candidates based on the Commission’s evaluative criteria.  Summaries of this report have also been included in the Commission’s report for your review.

The Commission conducts a thorough investigation of each candidate's professional, personal, and financial affairs, and holds public hearings during which each candidate is questioned on a wide variety of issues.  The Commission's investigation focuses on the following evaluative criteria: constitutional qualifications; ethical fitness; professional and academic ability; character; reputation; physical health; mental health; and judicial temperament.  The Commission's investigation includes the following:

(1)
survey of the bench and bar;

(2)
SLED and FBI investigation;

(3)
credit investigation;

(4)
grievance investigation;

(5)
study of application materials;

(6)
verification of ethics compliance;

(7)
search of newspaper articles;

(8)
conflict of interest investigation;

(9)
court schedule study;

(10)
study of appellate record;

(11)
court observation; and

(12)
investigation of complaints.


While the law provides that the Commission must make findings as to qualifications, the Commission views its role as also including an obligation to consider candidates in the context of the judiciary on which they would serve and, to some degree, govern.  To that end, the Commission inquires as to the quality of justice delivered in the courtrooms of South Carolina and seeks to impart, through its questioning, the view of the public as to matters of legal knowledge and ability, judicial temperament, and the absoluteness of the Judicial Canons of Conduct as to recusal for conflict of interest, prohibition of ex parte communication, and the disallowance of the acceptance of gifts.  However, the Commission is not a forum for reviewing the individual decisions of the state’s judicial system absent credible allegations of a candidate’s violations of the Judicial Canons of Conduct, the Rules of Professional Conduct, or any of the Commission’s nine evaluative criteria that would impact on a candidate’s fitness for judicial service.

The Commission expects each candidate to possess a basic level of legal knowledge and ability, to have experience that would be applicable to the office sought, and to exhibit a strong adherence to codes of ethical behavior.  These expectations are all important, and excellence in one category does not make up for deficiencies in another.

Routine questions related to compliance with ethical Canons governing ethics and financial interests are now administered through a written questionnaire mailed to candidates and completed by them in advance of each candidate’s staff interview.  These issues were no longer automatically made a part of the public hearing process unless a concern or question was raised during the investigation of the candidate.  The necessary public record of a candidate’s pledge to uphold the canons, etc., is his completed and sworn questionnaire.

Written examinations of the candidates’ knowledge of judicial practice and procedure were given at the time of candidate interviews with staff and graded on a “blind” basis by a panel of three persons designated by the Chairman.  In assessing each candidate's performance on these practice and procedure questions, the Commission has placed candidates in either the “failed to meet expectations” or “met expectations” category.  The Commission feels that these categories should accurately impart the candidate's performance on the practice and procedure questions.

This report is the culmination of weeks of investigatory work and public hearings. The Commission takes its responsibilities seriously as it believes that the quality of justice delivered in South Carolina's courtrooms is directly affected by the thoroughness of its screening process. Please carefully consider the contents of this report as we believe it will help you make a more informed decision.
This report conveys the Commission's findings as to the qualifications of all candidates currently offering for election to the Circuit Court for the Seventh Judicial Circuit, Seat 2.

Barry J. Barnette

Circuit Court for the Seventh Judicial Circuit, Seat 2

Commission’s Findings:




QUALIFIED AND NOMINATED

(1)
Constitutional Qualifications:
Based on the Commission’s investigation, Mr. Barnette meets the qualifications prescribed by law for judicial service as a Circuit Court judge.
Mr. Barnette provided in his application that he has been a resident of South Carolina for at least the immediate past five years and has been a licensed attorney in South Carolina since 1989.
Mr. Barnette was born on June 20, 1963.  He is 39 years old and a resident of Spartanburg, South Carolina.  
(2)
Ethical Fitness:
The Commission’s investigation did not reveal any evidence of unethical conduct by Mr. Barnette.

Mr. Barnette demonstrated an understanding of the Canons of Judicial Conduct and other ethical considerations important to judges, particularly in the areas of ex parte communications, acceptance of gifts and ordinary hospitality, and recusal.

Mr. Barnette reported that he has not made any campaign expenditures.

Mr. Barnette testified he has not:

(a)
sought or received the pledge of any legislator prior to screening;

(b)
sought or been offered a conditional pledge of support by a legislator;

(c)
asked third persons to contact members of the General Assembly prior to screening.

Mr. Barnette testified that he is aware of the Commission’s 48-hour rule regarding the formal and informal release of the Screening Report.

(3)
Professional and Academic Ability:
The Commission found Mr. Barnette to be intelligent and knowledgeable.  His performance on the Commission’s practice and procedure questions met expectations.

Mr. Barnette described his continuing legal or judicial education during the past five years as follows:

“Classes involving criminal law issues; classes involving evidence law and civil procedure issues; Magistrate Judge classes involving all types of legal issues.

(a)
2002/05/08

DUI Trial Advocacy;

(b)
2002/03/18

Orientation School for Magistrates;

(c)
2002/09/29

S.C. Solicitors Conference;

(d)
2001/03/26

Orientation School for Magistrates;

(e)
2001/08/24

Felony DUI and Accident;

(f)
2001/09/30

S.C. Solicitors Conference;

(g)
2000/07/17

Orientation School for Magistrates;

(h)
2000/04/19

Identifying Legal Issues;

(i)
2000/08/03

Scientific Evidence & Expert Testimony;

(j)
2000/04/03

Orientation School for Magistrates;

(k)
2000/08/31

DUI 101 for the Prosecutor;

(l)
1999/02/19

Update on the Law;

(m)
1999/07/19

Orientation School for Magistrates;

(n)
1999/11/12

Magistrates Mandatory School;

(o)
1998/06/20

Family Law; Ethics;

(p)
1998/06/19

Consumer Law/Construction Law;

(q)
1998/07/20

Orientation School for Magistrates;

(r)
1998/09/27

S.C. Solicitors Conference;

(s)
1998/11/06


Magistrates Mandatory School.”

Mr. Barnette reported that he has taught the following law‑related courses:

“(a)
Co-teacher of the Evidence class of the Magistrate Orientation for new Magistrates from 1997 to 2002 for South Carolina Court Administration;

(b)
Criminal law matters for the South Carolina Commission on Prosecution Coordination since 1995.”

Mr. Barnette reported that he has not published any books and/or articles.

(4)
Character:
The Commission’s investigation of Mr. Barnette has handled his financial affairs responsibly.
Mr. Barnette did not indicate any evidence of a troubled financial status.  Mr. Barnette did not reveal evidence of any founded grievances or criminal allegations made against him.  The Commission’s investigation of 
The Commission also noted that Mr. Barnette was punctual and attentive in his dealings with the Commission, and the Commission’s investigation did not reveal any problems with his diligence and industry.

(5)
Reputation:
Mr. Barnette reported that his Martindale-Hubbell rating was “AV.”

(6)
Physical Health:
Mr. Barnette appears to be physically capable of performing the duties of the office he seeks.

(7)
Mental Stability:
Mr. Barnette appears to be mentally capable of performing the duties of the office he seeks.

(8)
Experience:
Mr. Barnette was admitted to the South Carolina Bar in 1989.  He provided the following account of his legal experience since graduation from law school:

“(a) 
Seventh Judicial Circuit Solicitor’s Office, Principal Deputy Solicitor from January 2001 to present.  Criminal law.

(b)
Spartanburg County Magistrate Court Judge from July 1996 to January 2001.


From July 1996 to July 2000, handled the Civil Court involving Jury and Non-jury matters (about 90%) along with some Criminal Court Jury matters (about 10%). In July 2000 to January 2001, handled the Traffic Court Non-Jury matters (about 90%) as well as Criminal and Civil Court Jury matters (about 10%).


(c)
Assistant Solicitor, Seventh Judicial Circuit Solicitor’s Office from January 1991 to July 1996.  
Criminal law.


(d)
Associate, Warlick Law Office from June 1990 to December 1990.



General practice of law with civil litigation, criminal defense, and family law.”

Mr. Barnette further provided:

“As the Principal Deputy Solicitor for the Seventh Judicial Circuit Solicitor’s Office since January 2001, I have handled the following jury trials:

(a)
State v. John Fitzgerald Johnson, Indictment No. 00-GS-42-3930. Jury trial.  Mr. Johnson was found guilty of Armed Robbery.  Mr. Johnson received a Life Sentence from the Honorable J. Derham Cole on January 16, 2001.

(b)
State v. Zachery Figbig, Indictment No. 00-GS-42-2967.  Jury trial.  Mr. Figbig was tried for Criminal Domestic Violence of a High Aggravated Nature and was found guilty of Criminal Domestic Violence- Mr. Figbig received a 30-day sentence from the Honorable J. Derham Cole on January 31, 2001.


(c)
State v. James O’Neal Foster, Indictment Nos. 01-GS-42-421, 01-GS-42-423, 01-GS-42-428, and 01-GS-42-441.
  Jury trial.  Mr. Foster was found guilty of Kidnapping, Burglary 1st degree, Criminal Domestic Violence of a High and Aggravated Nature, and Resisting Arrest (assault).  He received a 30-year sentence from the Honorable Don Beatty on March 1, 2001.

(d)
State v. Kenji Jerome Manning, Indictment Nos. 01-GS-42-1641 thru 01-GS-42-1643.  Jury trial.  Mr. Manning was found guilty of Murder and two counts of Assault With Intent to Kill.  He received a 40-year sentence from the Honorable John C. Hayes, III on April 11, 2001.

(e)
State v. James Edward Hardin, Indictment Nos. 01-GS-42-1424 thru 01-GS-42-1430.  
Jury trial.  Mr. Hardin was found guilty of two counts of Armed 
Robbery, two counts of Kidnapping, and two counts of Assault with 
Intent to Kill.  Mr. Hardin received a 30-year sentence from the Honorable J. Derham Cole on May 16, 2001.


(f)
State v. William Marion Mills, Indictment No. 01-GS-42-2052.  Jury trial.  Mr. Mills was found guilty of Burglary 1st degree and Pettit Larceny. Mr. Mills received a 20-year sentence from the Honorable J. Derham Cole on September 26, 2001.


(g)
State v. Jimmy Dodd, Jr., Indictment No. 01-GS-42-2428. Jury trial.  Mr. Dodd was found guilty of Armed Robbery and received a Life Sentence from the Honorable J. Derham Cole on 
January 8, 2002.

(h)
State v. Leonard Lee Foster, Indictment No. 02-GS-11-142.  Jury trial.  Mr. Foster was found guilty of Felony DUI and Reckless Homicide and received a 25-year sentence on the Felony DUI (Death) and a 10-year consecutive sentence on the Reckless Homicide charge from the Honorable Gary E. Clary on March 20, 2002.

(i)
State v. Billy Ray Henson, Indictment No. 02-GS-42-826.  Jury trial.  Mr. Henson was found guilty of Armed Robbery and received a Life Sentence from the Honorable J. Derham Cole on June 1, 2002.

(j)
State v. Christopher Clarke Horton, Indictment No. 02-GS-42-1589.  Jury trial.  Mr. Horton was found guilty of Reckless Homicide and not guilty of Felony DUI (Death) and received a 10-year sentence from the Gary E. Clary on August 8, 2002.

(k) 
State v. Ricky Dennis Gentry, Indictment Nos. 01-GS-42-1298, 01-GS-42-1299, 02-GS-42-4273, 02-GS-42-4274, 02-GS-42-4293, 
and 02-GS-42-4294.  Jury trial.  Mr. Gentry was found guilty of Accessory Before the Fact of Armed Robbery and Accessory Before the Fact of Assault and Battery with Intent to Kill and not guilty of Murder, Assault and Battery with Intent to Kill, Armed Robbery, and Accessory Before the Fact of Murder.  Mr. Gentry received a 30-year sentence for the Accessory Before the Fact of Armed Robbery and a 20-year sentence for the Accessory Before the Fact of ABWITK from the Honorable J. Derham Cole on September 13, 2002.

(l)
State v. Larry Allen Eubanks, Indictment Nos. 02-GS-42-5218 and 02-GS- 42-5219.  Jury trial.  Mr. Eubanks was found guilty of Burglary 1st Degree and Petit Larceny.  Mr. Eubanks received an 18-year sentence for Burglary 1st Degree and 30 days for the Petit Larceny from the Honorable Larry 



 Patterson on January 22, 2003.”

Mr. Barnette provided the following list of major cases that were handled and prepared for trial by him in which the defendants pled guilty prior to going to trial:

“(a)
State v. Brian Keith Clyburn, Indictment Nos. 99-GS-42-1719 thru 99-GS-42-1721.  Mr. Clyburn pled guilty to two counts of Kidnapping and one count of Criminal Sexual Conduct in front of the Honorable J. Derham Cole and received a 30-year sentence on January 18, 2001.

(b)
State v. Julio Cesar Alexander, Indictment Nos. 01-GS-42-718 and 01-GS-42-719.  Mr. Alexander pled guilty to two counts of Felony DUI (Death) in front of the Honorable Gary E. Clary and received a 13-year sentence on August 6, 2001.

(c)
State v. Jamie Latroy Manning, Indictment Nos. 
01-GS-42-1638 thru 01-GS-42-1640.  Mr. Manning pled guilty to Accessory after the fact of Murder, two counts of Assault with Intent to Kill in front of the Honorable Gary E. Clary and received a 35-year sentence (all sentences were consecutive) on December 4, 2001.

(d)
State v. Warren Jones, Indictment Nos. 01-GS-42-2032 and 01-GS-42-2033.  Mr. Jones pled guilty to Armed Robbery and Kidnapping in front of the Honorable Gary E. Clary and received a 20-year sentence on December 7, 2001.

(e)
State v. Michael Chavis Osbey, Indictment Nos. 
01-GS-42-1294 and 01-GS-42-1295.  Mr. Osbey pled guilty to Murder and Assault and Battery with Intent to Kill in front of the Honorable J. Derham Cole and received a 40-year sentence on March 25, 2002.

(f)
State v. Timothy Anderson, Indictment No. 02-GS-42-3253.


Mr. Anderson pled guilty to Felony Driving Under the Influence in front of the Honorable Ned Miller and received a 25-year sentence on February 28, 2003.”


Mr. Barnette provided the following list of jury trials that he tried with Solicitor Harold G. “Trey” Gowdy:


“(a)
State v. Richard Bernard Moore, Indictment Nos. 00-GS-42-617, 00-GS-42-619, and 01-GS-42-2460.  
Jury trial.  Mr. Moore was found guilty of Murder, Armed Robbery, and Assault with Intent to Kill. He received a sentence of Death by the Jury and issued by the Honorable Gary E. Clary on October 22, 2001.  Deputy Solicitor Donnie Willingham was also involved in this death penalty trial.


(b)
State v. Anthony Michael Owens, Indictment Nos. 01-GS-42-902 thru 01-GS-42-909.  Jury trial.  Mr. Owens was found guilty of three counts of Kidnapping, one count of Assault and Battery with Intent to Kill, and three counts of Assault with Intent to Kill.  He received a life sentence from the Honorable J. Derham Cole on November 15, 2001.

(c)
State v. William C. Seich, Indictment No. 02-GS-42-374.  Jury trial. Mr. Seich was found guilty of Murder.  He received a life sentence.


(d)
State v. Timothy Wilbanks, Indictment Nos. 02-GS-42-5135 and 02-GS-42-5136.  Jury trial.  Mr. Wilbanks was found guilty of Armed Robbery and Possession of Stolen Vehicle over $1,000.00.  Mr. Wilbanks received a 16-year sentence on the Armed Robbery conviction and a 5-year sentence from the Possession of Stolen Vehicle conviction from the Honorable Larry Patterson on April 17, 2003.”

Mr. Barnette reported that he has also been involved in the handling of bond hearings, trial motions, and developing the trial docket for the Solicitor’s Office for General Sessions Court.

Mr. Barnette reported regarding civil court matters he has handled: “I was a Spartanburg County Magistrate Court Judge from July 1996 to January 2001.  I was in charge of the Civil Division for four years from July 1996 to July 2000.  I handled the non-jury civil cases for the Spartanburg Magistrate Court as well as the eviction actions, claim and delivery actions, and default hearings.  I also handled jury trials involving civil actions, as well as criminal cases assigned by the Chief Magistrate.  I also issued arrest warrants, search warrants, held preliminary hearings, and held bond hearings on a limited basis.”

Mr. Barnette reported the frequency of his court appearances during the last five years as follows:

“(a)
Federal:
None;

(b)
State:

Daily.”


Mr. Barnette reported the percentage of his practice involving civil, criminal, and domestic matters during the last five years as follows:


“(a)
Civil:
From July 1996 to July 2000, 90% as the Spartanburg 



County Magistrate Judge in charge of the Civil Division involving non-jury and jury matters.  From July 2000 to January 2001, 10% involving jury trials involving civil matters.


(b)
Criminal:
From July 1996 to July 2000, 10% as Spartanburg County Magistrate Court Judge involving criminal trials, issuance of arrest warrants and search warrants, preliminary hearings, and bond hearings; from January 2001 to present, 100% involving jury trials, motions, bonds, and the scheduling of Solicitor’s Office matters in General Sessions Court.


(c)
Domestic:
None.”

Mr. Barnette reported the percentage of his practice in trial court during the last five years as follows:
“(a)
Jury:

30%;

(b)
Non-jury:
70%.”

Mr. Barnette provided that he most often served as chief counsel.

The following is Mr. Barnette’s account of his five most significant litigated matters:

“(a)
State v. Alonzo Mack, General Sessions Indictment No. 95-GS-42-2742.  Mr. Mack was convicted of Murder and Possession of a Firearm during the Commission of a Violent Crime by a jury.  The defendant was sentenced by the Honorable Paul Burch to a Life Sentence on the murder conviction and five years on the Possession of a Firearm conviction on May 30, 1996.  Mr. Mack had murdered Darren Wayne Thomas in the front of his apartment witnessed by his 3-year-old daughter.  Mr. Mack was not eligible for parole because of a previous conviction for trafficking cocaine.

(b)
State v. Letha L. Goode, General Sessions Indictment No. 94-GS-42-1613.  Mrs. Goode was charged with Murder and was convicted of Voluntary Manslaughter by a jury for killing her husband, Robert Lee Goode, on Valentine’s Day 1994.  Mrs. Goode was sentenced by the Honorable Sidney Floyd to 18 years on March 28, 1995.  The issue of spousal abuse was used as a possible self-defense during the trial and it was a fairly new defense at the time of this trial.

(c)
State v. Leonard Lee Foster, General Sessions Indictment No. 02-GS-11-142.  Mr. Foster was convicted of Felony DUI (Death) and Reckless Homicide by a jury for death of Cody Keeler (6 years old).  Several legal issues were contested in this case such as: the use of more than one proximate cause, the use of a suspended license of Mr. Foster as one of the elements of violating a law under the Felony DUI statue, and the use of Habitual Traffic Offender status of Mr. Foster as one of the elements of violating a law under the Felony DUI statue.  Mr. Foster received a 35-year sentence from the Honorable Gary E. Clary on March 20, 2002.

(d)
State v. Michael McCravy, General Sessions Indictment No. 90-GS-42-4110.  Mr. McCravy was charged with Murder and was convicted of Voluntary Manslaughter by a jury.  He was also involved with the murder of two other possible individuals in the State of New York and with another person in the State of South Carolina.  He had no criminal record prior to his conviction in this trial.  He received a sentence of 20 years from the Honorable James Lockemy on September 3, 1992.

(e)
State v. Anthony Michael Owens, General Sessions Indictment Nos. 01-GS-42-902 thru 01-GS-42-909.  
Jury trial.  Defendant was found guilty of three counts of Kidnapping, one count of Assault and Battery with Intent to Kill, and three counts of Assault with Intent to Kill and received a life sentence from the Honorable J. Derham Cole on November 15, 2001.  
The defendant was one of the most dangerous individuals prosecuted in South Carolina and Georgia at that time.  He had also been charged with Murder, two counts of Kidnapping, and Armed Robbery in the State of Georgia.  He had also been charged with Kidnapping and Criminal Sexual Conduct in the 1st Degree in Orangeburg and Lexington counties, as well as Kidnapping and Armed Robbery in Laurens County.”

Mr. Barnette reported that he has not personally handled any civil or criminal appeals.

Regarding prior judicial positions that he had held, Mr. Barnette reported:

“Appointed as a Spartanburg County Magistrate Court Judge from July 1996 to January 2001.  The Magistrate Court has jurisdiction of civil matters up to $7,500, all landlord and tenants matters involving evictions and failure to pay rent, claim and delivery matters, all criminal matters up to 30 days and/or $500, Transfer Court involving all crimes transferred from the Court of General Sessions that carry up one year in prison and a $1,000 fine, bond hearings on all crimes that carry a sentence less than life imprisonment, issuing arrest warrants, issuing search warrants, preliminary hearings and judicial sales.”
Mr. Barnette provided the following list of significant orders:

(a)
George T. Rammantanin v. McDaniel Leasing, Abed Armaly, and Kelly Harris, Spartanburg County Magistrate Court Case No. 97-13288. Affirmed on appeal in Spartanburg County Common Pleas Court Case No.: 97-CP-42-2671 by the Honorable Henry F. Floyd.

(b)
Delbert Tangeman v. Barry and Alice Mallek, Spartanburg County Magistrate Court Case No. 99-10242. Affirmed on appeal in Spartanburg County Common Pleas Court Case No.: 00-CP-42-1318 by the Honorable Gary E. Clary. 

(c)
Marco Gambuzza v. Greg Godbout d/b/a Team Motorsports, Inc., Spartanburg County Magistrate Court Case No. 97-15268.  Affirmed on appeal in Spartanburg County Common Pleas Court Case No.: 98-CP-42-1783 by the Honorable Thomas J. Erwin.

(d)
Britton Norwood Ballenger v. Jeff D. Moss and Betty Ballenger v. Jeff D. Moss, Spartanburg County Magistrate Court Case No. 96-11177. Affirmed on appeal in Spartanburg County Common Pleas Court Case No. 97-CP-42-760 by the Honorable Roger L. Couch.

(e)
Waylon M. and Gloria J. Sasser v. Jimmy L. Brock, Spartanburg County Magistrate Court Case No. 97-502.  Affirmed on appeal in the Spartanburg County Common Pleas Court Case No. 97-CP-42-1352 by the Honorable C. Victor Pyle, Jr. 
Mr. Barnette reported that he has never held a public office other than judicial office.  Mr. Barnette further provided that he was a candidate for Circuit Court At-Large Seat 5 in 2002.  He was found qualified but was not nominated.

(9)
Judicial Temperament:
The Commission believes that Mr. Barnette’s temperament would be excellent.

(10)
Miscellaneous:
The Upstate Citizens Advisory Committee reported:  “Mr. Barnette was found to be a most competent lawyer.  His qualifications greatly exceed the expectations set forth in the evaluative criteria.”

Mr. Barnette is married to Tina Mae Barnette.  He has two children: Benjamin Joseph Barnette, age 10; and Kelsey Morgan Barnette, age 8.

Mr. Barnette reported that he was a member of the following bar associations and professional associations:

“(a)
South Carolina Bar;

(b)
West Virginia Bar;

(c)
South Carolina Summary Judges Association.”

Mr. Barnette provided that he was a member of the following civic, charitable, education, social, or fraternal organizations:

“(a)
South Carolina Football Officials Association (SCFOA).  Received the Carol Blackwell Award as District Two’s outstanding official for the 2000 Football Season;

(b)
Member of the National Youth Sports Coaches Association (NYSCA);

(c)
Member of the Westminster Presbyterian Church in Spartanburg, South Carolina.”

Mr. Barnette additionally reported that he was a 
member of the Commission on Judicial Conduct as a Magistrate from December 1997 to January 2001 and received the Greater Spartanburg Optimist Club award for excellence in prosecution for 2002.

The Commission stated that Mr. Barnette is a highly-valued employee of the Seventh Circuit Solicitor’s Office.  They noted his reputation as a great lawyer in the community as well as the fact that he did an outstanding job when he served as a magistrate.

Roger L. Couch

Circuit Court for the Seventh Judicial Circuit, Seat 2

Commission’s Findings:




QUALIFIED AND NOMINATED

(1)
Constitutional Qualifications:
Based on the Commission’s investigation, Judge Couch meets the qualifications prescribed by law for judicial service as a Circuit Court judge.

Judge Couch provided in his application that he has been a resident of South Carolina for at least the immediate past five years and has been a licensed attorney in South Carolina since 1975.
Judge Couch was born on February 1, 1950.  
He is 53 years old and a resident of Spartanburg, South Carolina.  
(2)
Ethical Fitness:
The Commission’s investigation did not reveal any evidence of unethical conduct by Judge Couch.

Judge Couch demonstrated an understanding of the Canons of Judicial Conduct and other ethical considerations important to judges, particularly in the areas of ex parte communications, acceptance of gifts and ordinary hospitality, and recusal.

Judge Couch reported that he has not made any campaign expenditures for anything other than those for travel and room and board.

Judge Couch testified he has not:

(a)
sought or received the pledge of any legislator prior to screening;

(b)
sought or been offered a conditional pledge of support by a legislator;

(c)
asked third persons to contact members of the General Assembly prior to screening.

Judge Couch testified that he is aware of the Commission’s 48-hour rule regarding the formal and informal release of the Screening Report.

(3)
Professional and Academic Ability:
The Commission found Judge Couch to be intelligent and knowledgeable.  His performance on the Commission’s practice and procedure questions met expectations.

Judge Couch described his continuing legal or judicial education during the past five years as follows:

“I have maintained my required continuing legal education as required with an emphasis on seminars which would assist me in my work as a Master-in-Equity.


(a)
03/26/99
Mechanic’s Liens;


(b)
12/17/99
Ten Things You Need to Know;


(c)
10/08/99
Non-Jury Practice;


(d)
10/13/00
Business Torts/Master-in-Equity;


(e)
12/16/00
Ethics, Productivity & Stress Management;


(f)
12/15/00
Top Ten Things You Need to Know;


(g)
01/05/01
Statewide Meeting;


(h)
10/12/01
Master-in-Equity Bench/Bar;


(i)
02/15/02
Master-in-Equity;


(j)
08/01/02
2002 Annual Convention;


(k)
10/11/02
Master-in-Equity Bench/Bar.”


Judge Couch reported that he has taught the following law‑related courses:

“(a)
Business Law at Spartanburg Methodist College in the late 1970’s and assisted my law partner as a lecturer in Business Law at Wofford College in the later 1970’s and early 1980’s;

(b)
I was the coordinator of the South Carolina Bar’s, Master-in-Equity Bench and Bar Conference held in Columbia, South Carolina, in October of 2002;

(c)
I have been asked to speak at the Bar’s Master-in-Equity Bench and Bar Conference this fall.”
Judge Couch reported regarding articles he has published:

“During my service as the President of the South Carolina School Boards Association, I had several articles published in its publications concerning school board-related issues.”

(4)
Character:
The Commission’s investigation of Judge Couch has handled his financial affairs responsibly.
Judge Couch did not indicate any evidence of a troubled financial status.  Judge Couch did not reveal evidence of any founded grievances or criminal allegations made against him.  The Commission’s investigation of 
The Commission also noted that Judge Couch was punctual and attentive in his dealings with the Commission, and the Commission’s investigation did not reveal any problems with his diligence and industry.

(5)
Reputation:
Judge Couch reported that his last available Martindale-Hubbell rating was “BV.”

Judge Couch further provided regarding elected positions he has held:

“From March 1997 until June 1997, I served as an elected school board member in Spartanburg County School District 6.”

(6)
Physical Health:
Judge Couch appears to be physically capable of performing the duties of the office he seeks.

(7)
Mental Stability:
Judge Couch appears to be mentally capable of performing the duties of the office he seeks.

(8)
Experience:
Judge Couch was admitted to the South Carolina Bar in 1975.  He gave the following account of his legal experience since graduation from law school:

“Henderson, Lister, Couch & Brandt, 1975-1985.  
I had a general practice of law and worked primarily in real estate transactions, probate practice, family court, personal injury, and some worker’s compensation;

Lister & Couch, 1985-1989, same areas of practice as are listed above;

Lister, Couch & Courtney, 1989-1997, same areas of practice;

Master-in-Equity for Spartanburg County, 1997-present.”


Judge Couch provided the following information regarding his criminal and civil experience:


In the five years immediately preceding my taking the position of Master-in Equity, I represented clients who were involved in several criminal matters.  Most of those cases were resolved by plea negotiations or pretrial intervention.  The types of criminal cases that I have handled in my career include: pointing a fire arm, committing a lewd act on a minor, failure to stop for a blue light, credit card fraud, DUI, criminal sexual conduct and kidnapping.  I have tried at least three criminal cases to a jury verdict in General Sessions Court and many in Magistrates Court.  While most of my trial practice involved civil matters, I do believe that my experience with criminal matters is adequate for me to be able to preside over these cases with competence.


On the civil side of the court, I have tried numerous cases to verdict and I have been involved in complex civil litigation.  Most of the cases that I was involved in were for the Plaintiff.  The cases included: auto torts, property rights, FELA cases in U.S. District Court, medical and dental malpractice, workers’ compensation appeals, personal injury cases, etc.  I have taken many of these cases to verdict and have settled many six-figure settlements.


For the last six years as master-in-equity, I have handled all types of non-jury civil litigation matters.  I have served as a special circuit judge in Cherokee County and was primarily responsible for that County’s non-jury docket.  I presided over numerous non-jury trials during that period of time.”

Judge Couch reported the following judicial offices he has held:

(a)
Town Judge (Recorder) for the Town for the town of Cowpens, July 1982 to June 1986; I was appointed by the town council, the Court handled misdemeanor criminal offenses and traffic cases, both jury and non-jury.

(b)
Special Master-in-Equity for Spartanburg County, July 1, 1997 to June 15, 1998; appointed by the Chief Justice to fill expired term of former Master-in-Equity during a period when the judicial appointments were held up by the legislature.

(c) 
Master-in-Equity for Spartanburg County, June 15, 1998 to Present; this Court is the equity division of the circuit court.

(d)
Special Circuit Court Judge for the Seventh Judicial Circuit; appointed on an annual basis by the Chief Justice to handle certain non-jury matters such as pre and post trial motions, approval of settlements, receive grand jury reports, etc.  In this capacity I handle all of the non‑jury docket in Cherokee County.”

(9)
Judicial Temperament:
The Commission believes that Judge Couch’s temperament has been and would continue to be excellent.

(10)
Miscellaneous:
The Upstate Citizens Advisory Committee reported: “Judge Couch was found to be a most competent and excellent jurist.  His qualifications greatly exceed the expectations set forth in the evaluative criteria.”

Judge Couch is married to Joy Elaine Ayers.  He has two children. William Ramsey Couch, age 22; and Robert Ashmore Couch, age 22.  He also has one step-child, James Dyar Jennings, age 23.

Judge Couch reported that he was a member of the following bar associations and professional associations:

“(a)
Spartanburg County Bar Association;

(b)
South Carolina Bar Association.”

Judge Couch provided that he was a member of the following civic, charitable, education, social, or fraternal organizations:

“(a)
Downtown Spartanburg Rotary Club.”

The Commission stated that Judge Couch is known for running an efficient court as Spartanburg County Master-in-Equity.  The Commission also noted that Judge Couch is always well prepared to hear a case and knows the law.  Judge Couch has a reputation as a fair and impartial judge.

William E. Winter, Jr.

Circuit Court for the Seventh Judicial Circuit, Seat 2
Commission’s Findings:




QUALIFIED AND NOMINATED

(1)
Constitutional Qualifications:


Based on the Commission’s investigation, Mr. Winter meets the qualifications prescribed by law for judicial service as a Circuit Court judge.

Mr. Winter provided in his application that he has been a resident of South Carolina for at least the immediate past five years and has been a licensed attorney in South Carolina since 1970.
Mr. Winter was born on October 28, 1944.  
He is 58 years old and a resident of Gaffney, South Carolina.  
(2)
Ethical Fitness:
The Commission’s investigation did not reveal any evidence of unethical conduct by Mr. Winter.

Mr. Winter demonstrated an understanding of the Canons of Judicial Conduct and other ethical considerations important to judges, particularly in the areas of ex parte communications, acceptance of gifts and ordinary hospitality, and recusal.

Mr. Winter reported that he has not made any campaign expenditures.

Mr. Winter testified he has not:

(a)
sought or received the pledge of any legislator prior to screening;

(b)
sought or been offered a conditional pledge of support by a legislator;

(c)
asked third persons to contact members of the General Assembly prior to screening.

Mr. Winter testified that he is aware of the Commission’s 48-hour rule regarding the formal and informal release of the Screening Report.

(3)
Professional and Academic Ability:
The Commission found Mr. Winter to be intelligent and knowledgeable.  His performance on the Commission’s practice and procedure questions met expectations.

Mr. Winter described his continuing legal or judicial education during the past five years as follows:

“I have fully complied with mandatory continuing legal education for the past five years.

(a)
05/13/98
Elder Law in S.C.;

(b)
04/17/98
Seeing the Jury Trial Through;

(c)
12/03/99
Family Court/Bench Bar;

(d)
12/17/99
Ten Things You Need To Know;

(e)
10/20/00


DUI;

(f)
11/17/00
Adoption Law in S.C.;

(g)
11/18/00
21 Ways to Avoid Malpractice Claims & Ethical Violation;

(h)
11/8/01
Software Solutions; 

(i)
12/7/01
Practical Legal Ethics;

(j)
12/15/01
Course 01-49;

(k)
12/21/01
Course 01-26;

(l)
12/19/02
Workers’ Compensation Hearings in South Carolina;

(m)
12/20/02
20/20: An Optimal View of 2002.”

Mr. Winter reported that he has taught the following law‑related course:

“As a member of the Judge Advocate General’s Corps, United States Army, I instructed senior students at the Citadel during my annual active duty.  The topic was the Uniform Code of Military Justice.”

Mr. Winter reported that he has not published any books and/or articles.

(4)
Character:
The Commission’s investigation of Mr. Winter has handled his financial affairs responsibly.
Mr. Winter did not indicate any evidence of a troubled financial status.  Mr. Winter did not reveal evidence of any founded grievances or criminal allegations made against him.  The Commission’s investigation of 
The Commission also noted that Mr. Winter was punctual and attentive in his dealings with the Commission, and the Commission’s investigation did not reveal any problems with his diligence and industry.

(5)
Reputation:
Mr. Winter reported that his Martindale-Hubbell rating was “AV.” 

Mr. Winter gave the following account of his military service:

“Active duty United States Army, Judge Advocate General’s Corps. 1969‑1973; United States Army Reserve 1974–1994 with active duty in Saudi Arabia during Desert Storm September 1990-May 1991; Present Status, Retired Reserve, Honorable Discharge, Highest Rank, Colonel.”

Mr. Winter further reported that he has never held public office.

(6)
Physical Health:
Mr. Winter appears to be physically capable of performing the duties of the office he seeks.

(7)
Mental Stability:
Mr. Winter appears to be mentally capable of performing the duties of the office he seeks.

(8)
Experience:
Mr. Winter was admitted to the South Carolina Bar in 1970.  He gave the following account of his legal experience since graduation from law school:

“1969 – 1973
Active duty with United States Army Judge Advocate General’s Corps.  Served as trial counsel and defense counsel in Court Marital with extensive experience. Performed services in military legal assistance office.

1973 – 1990
Performed as a partner in the law firm of Hall, Daniel, Winter & Clary.  I engaged in the general practice of law including family law, general litigation, real estate, criminal law, workers’ compensation, and business law.  I had a part-time job as Assistant Solicitor in the Seventh Judicial Circuit for approximately ten years.


1990 – 1991
Active duty with the Judge Advocate General’s Corps, United States Army in Saudi Arabia.  Performed legal services at the United States Army Command.


1991 - present
Partner in the law firm of Winter & Rhoden.  I engage in the general practice of law including family law, general litigation, real estate, criminal law, workers’ compensation, and business law.”

Mr. Winter provided the following information regarding his experience in criminal matters:

“I have had extensive trial experience in criminal matters commencing with my service in the United States Army.  I served as part-time Assistant Solicitor for Cherokee County for approximately ten years.

In 1993, I acted as counsel for Defendant Irving Lee Myers (1992GS1100730).  This case involved a murder for hire and the State sought the death penalty.  The Public Defender and I tried this case over the course of several weeks.  It resulted in a life sentence for the Defendant.

In September 1999, I represented a Defendant (State v. Atlas Brown) in a trafficking drugs 400 grams or more case.  The Defendant was not convicted as the State was unable to establish my client’s link to the crime.  Several other Defendants were convicted and received the mandatory sentence.

I have tried numerous cases in the Family Court involving juvenile offenses.  I have tried many felony cases and other cases in the Court of General Sessions.”

Mr. Winter provided the following information relating to his experience in civil matters:

“I have been engaged in an active practice of civil law since 1973.  My representation is approximately 75% Plaintiff and approximately 25% Defendant.

I recently completed a three-day condemnation case involving the South Carolina Department of Transportation.  There were numerous legal issues involved as in any condemnation case.  However, the credibility of the witnesses was tantamount.  My client received a favorable monetary verdict (Judgment Roll #45,157, Cherokee County).

I recently represented a commercial bank in a contested litigation involving a Promissory Note executed in favor of my client.  The Plaintiff filed his complaint seeking the reformation of the Promissory Note.  My client prevailed in this case.  The main legal issue was reformation and the essential elements of reformation (Judgment Roll #46,183, Cherokee County).

Several years ago, I tried a personal injury case wherein my client received an award of $27,450.00.  The case involved legal issues of premises liability.  Plaintiff was injured at a shopping center in Gaffney, South Carolina (Judgment Roll #32,056, Cherokee County).

I have been appointed to numerous Post Conviction Relief actions.  I recently litigated one wherein my client is serving a life sentence for murder.  The legal issue was the competency of trial counsel.  This matter is on appeal.  I believe the cumulative effect of the trial counsel’s errors deprived Defendant of a fair trial (Judgment Roll #45,195, Cherokee County).”

Mr. Winter reported the frequency of his court appearances during the last five years as follows:

“(a)
Federal:
In the past five years I have had approximately three appearances in the Federal Court.

(b)
State:

In the past five years I have appeared on a very frequent basis in the Circuit Court, Family Court, Probate Court, and Magistrate Court.”

Mr. Winter reported that the percentage of his practice involving civil, criminal, and domestic matters during the last five years as follows:

“(a)
Civil:

25%;

(b)
Criminal:
25%; 

(c)
Domestic:
25%.”

Mr. Winter reported the percentage of his practice in trial court during the last five years as follows:
“(a)
Jury:

50%;

(b)
Non-jury:
50%.”

Mr. Winter provided that he most often served as “sole counsel except in the death penalty case herein referenced.”

The following is Mr. Winter’s account of his five most significant litigated matters:

“(a)
State v. Irving Lee Myers, Case No. 1992-GS-1100730.  The Defendant was tried for murder for hire.  The State sought the death sentence.  The trial took close to three weeks.  Although evidence of guilt seemed overwhelming the Defendant did not receive the death sentence.

(b)
I represented a Plaintiff in a personal injury case involving premises liability at a shopping center in Gaffney.  She received a jury verdict of $27,450.00.  The Defendant denied liability (Judgment Roll #32,056, Cherokee County).

(c)
In a litigated matter with the Attorney General’s Office, I represented Petitioner Frazier Williams in a Post Conviction Relief matter.  He is serving a sentence for murder. Although not successful at trial the matter is on appeal.  I believe the appeal has a good chance of success because of numerous errors of trial counsel (Judgment Roll #45,195, Cherokee County).

(d)
In September 1999, I represented Atlas Brown in a trafficking drug case.  He faced a mandatory sentence of twenty-five years, if convicted.  He was not convicted.  I think two co-defendants were convicted and received the mandatory sentence.

(e)
I recently represented a Plaintiff in a jury trial in Magistrate Court.  It involved a ‘fender bender’ according to the defense.  The highest offer of settlement was $100.00.  It was Defendant’s position that there was no injury since there was no physical evidence of severe impact.  The matter was tried before a Magistrate Court jury.  The jury returned a verdict for my client in the amount of $5,000.00.  (Civil Case 02-CV-1131, Cherokee County Magistrate Court).”

Mr. Winter reported regarding civil appeals that he has personally handled:

“I have an active general practice at the trial court level.  I have not engaged in the appeal of civil cases.  It is the practice in our law firm that my partner handles any appeals.”

Mr. Winter reported that he has never held judicial office.

(9)
Judicial Temperament:
The Commission believes that Mr. Winter’s temperament would be excellent.

(10)
Miscellaneous:
The Upstate Citizens Advisory Committee reported: “Mr. Winter consistently exhibits the temperament, professional courtesy, integrity, and character necessary to hold a circuit judgeship.  He is qualified by his experience, intellect, and character to be a circuit judge.”

Mr. Winter is married to Carla Cooper Winter.  He has two children: Elizabeth R. Winter, age 31; and Ann L. Winter, age 28.

Mr. Winter reported that he was a member of the following bar associations and professional associations:

“(a)
American Bar Association;

(b)
South Carolina Bar Association;

(c)
Virginia Bar Association;

(d)
Cherokee County Bar Association.”

Mr. Winter provided that he was a member of the following civic, charitable, education, social, or fraternal organizations:

“(a)
Board of Trustees, Limestone College, Gaffney, South Carolina;

(b)
Episcopal Church of the Incarnation, Gaffney, South Carolina, Vestry Member;

(c)
Salvation Army Board of Directors, Cherokee County, South Carolina.”

The Commission stated that Mr. Winter has a breadth of experience which is unique and would serve him well as a Circuit Court judge.  The Commission commented that Mr. Winter is also known for his great temperament and the fact that his “word is his bond.”

CONCLUSION

The following candidates were found qualified and nominated:

Barry J. Barnette
Circuit Court for the Seventh Judicial Circuit, Seat 2

Roger L. Couch
Circuit Court for the Seventh Judicial Circuit, Seat 2

William E. Winter, Jr.
Circuit Court for the Seventh Judicial Circuit, Seat 2

Respectfully submitted,

Senator Glenn F. McConnell, Chairman

Representative F.G. Delleney, Jr., Vice Chairman 

Richard S. Fisher, Esquire

Professor John P. Freeman

Mrs. Amy Johnson McLester

Senator Thomas L. Moore

Senator James H. Ritchie, Jr.

Judge Curtis G. Shaw

Representative Doug Smith

Representative Fletcher N. Smith, Jr.
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