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PUBLIC SESSION

THE CHAIRMAN:  Let's go ahead and get started.  Counsel informs me we need to go into a brief executive session.

(Continued in Executive Session.)

PUBLIC SESSION

MS. HARWELL-BEACH:  I want to just tell you all that this is Judge Jenkins, and he was screened the last time.  So we're going to mostly talk about his experience.

THE CHAIRMAN:  We have with us today Judge Robert N. Jenkins from Greenville, South Carolina, Family Court Judge, seeking a judicial position on the Circuit Court, At-Large Seat Number 3.  If you would, Judge Jenkins, please raise your right hand.

ROBERT N. JENKINS, SR., being first duly sworn, testified as follows:

THE CHAIRMAN:  Thank you, sir.  Have you had an opportunity to review your Personal Data Questionnaire Summary?

THE WITNESS:  If it's the one that I sent earlier, yes, I have.

THE CHAIRMAN:  Is it correct?

THE WITNESS:  It is.

THE CHAIRMAN:  Do you need anything changed on it at all?

THE WITNESS:  I do not.

THE CHAIRMAN:  Do you object to our making that summary a part of the record of your sworn testimony?

THE WITNESS:  I do not have any objection.

THE CHAIRMAN:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

NAME:


Mr. Robert N. Jenkins, Sr.

HOME:


104 Grayson Drive




Travelers Rest, S.C. 29690




(864) 834-2593

BUSINESS:

Post Office Box 757




Greenville, S.C. 29602




(864) 467-5854

2.
Date and Place of Birth:  August 8, 1947, at McClellanville, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.  Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 6, 1972, to Margaret Helen (Rivers) Jenkins.


Never divorced.


Children:
Robert Nathaniel Jenkins, Jr., 26 Employed with MCI as an Account Rep., Greenville, S.C.



Jason Matthew Jenkins, 18 - College: Tuskegee University, Tuskegee, Alabama.

6.
Have you served in the military?  Yes.



8/66 through 5/69 Reg. Air Force, E-5 (Staff Sergeant) AF11820038


In active reserve 6/69 through 8/72; Honorable Discharge: 8/72.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

(1)
Yuba Community College, Marysville, California



Evening college while on military active duty. (1967-68) / New assignment.

(2)
Sacramento State College, Beale AFB, California


Extension College; evening classes while on military active duty, (1968-69) New Assignment.

(3)
University of Guam, Agana, Guam


Evening college hours while on active duty, (1968-69) Completed active duty term. Early out to attend college.

(4)
The Citadel, Military College of South Carolina, B.A. Degree (Political Science) (1969-72).

(5)
The University of South Carolina Law School, Juris Doctorate (1972-75)

(6)
Columbia University Law School (1982)


Two weeks Program for Lawyers in areas of Evidence and Civil Procedure; received Certificate.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, 1976.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

(1)
1970-72:  One of the original organizers of the Citadel Big Brothers Assoc. for orphans at Jenkins Orphanage, Charleston, S.C.


1970-72:  One of the original organizers of the Citadel’s Black Students Association; served at its first Secretary/Treasurer.


1970-72:  Under the sponsorship of the Citadel’s Black Students Association, coordinated an evening tutoring program for minority elementary students on the Eastside of downtown Charleston (Presbyterian Center).



1970-72:  Member of the Citadel Veteran’s Association.


(2)
1972-75:  Member of the Black Law Students Association: elected President 1975. Served as a tutor for minority first year law students.


1972-75:  Member of the Student Division, American Bar Association, served as a student delegate from the University of South Carolina Law School.


1972-75:  Served as a graduate student employee with the Office of the Governor (Division of Administration).

10.
Briefly describe your continuing legal or judicial education during the past five years.

I have consistently satisfied CLE requirements in excess of basic requirements:


-Orientation for new Family Court Judges (1996)


-Annual Judicial Conference with emphasis on current legal development in Family Law (1996-1999)


-Mid-Year Bar MJCLE 1996-2000


-Annual Family Court Judges Conference, current updates in areas of interest in Practice and Procedure and Substantive Development in Family Law (1996-1999)


-National Council of Juvenile and Family Court Judges Annual Conference (1998)

.

Evidence In Juvenile and Family Court (1998)



Advanced Family Law (1997)

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  Yes.



I have taught the Juvenile Law/Pre-Trial Diversion Course through the sponsorship of the Department of Youth Services and the local Solicitor’s Office.  It was a ten (10) week course designed to teach juveniles between ages 13-16 responsible civil conduct under the law; giving them exposures through site visits and guest presenters on law enforcement functions. (1986-88)


I have served as a presenter for the SBA’s Committee for Indigent Representation on the topic on Judicial Responses to PRO SE Representation (1998).


I have served as a presenter for the Family Court Judges Conference on topic of Judicial Ethics (1998).

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None Published.

13.
List all courts in which you have been admitted to practice and list the dates of your admission. Give the same information for administrative bodies that require a special admission to practice.

U.S. Supreme Court

1982

U.S. Fourth Circuit

1976

U.S. District Court

1976

S.C. Supreme Court

1976

U.S. Military Court of Appeals
1976

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1976-79:  Engaged in the active practice of law as a Staff Attorney/Managing Attorney with Legal Services Agency headquartered in Charleston, South Carolina (NLAP, Inc.).


Provided direct legal assistance to indigent clients in the areas of Family Law (50%), State/Federal Housing Law (20%), State/Federal Public Benefit Laws (15%), and State/Federal Consumer Law involved in Claim & Delivery and Deficiency Suits (10)%). Other areas of service provided included the preparation of wills and deeds; power of attorneys for clients’ financial affairs.  Yearly caseload exceeded 300 cases.



In this position, I also coordinated the expansion of offices to Georgetown, Kingstree, and Beaufort Counties.



In addition, coordinated the attorneys weekly office schedule for client intake and served as the office liaison with the local courts.  The office yearly caseload exceeded 5,000 cases.

1979-95: Engaged in the active practice of law as a Attorney/Administrator titled: Director/General Counsel for Legal Services Agency of Western Carolina, Inc. in Greenville South Carolina.


Fifty percent of time was devoted to client practice in association with 13 staff attorneys in the areas of: Family Law Practice (50%), Federal Consumer Law (10%) and other legal services associated with the practice of Poverty Law. I was responsible for the legal services provided through offices located in Greenville, Anderson, and Greenwood, serving those areas and the adjoining counties of Edgefield, McCormick, Abbeville, Oconee, and Pickens.  The yearly total caseload exceeded 4,000 cases.


Served as legal counsel for numerous local community organizations whose mission are to improve the lives of people in poverty.  Examples include: Greenville’s Child, Inc., Save Our Sons, Neighborhoods In Action, The Neighborhood Economic Development Corporation, and Brockwood Senior Housing Corporation.


Served as an attorney member on the Kellogg Bar & Bench Sub-Committee of Judicial Administrative Policy, recommending Family Court Rule changes affecting disposition of cases where the State is involved in establishing permanent placement for Foster Care children (1993-on-going).


I was responsible for the hiring and training of all staff attorneys.  I was responsible for public relations with the court system and the community.  I served as liaison to the local state and national bar associations.



I was responsible for managing a yearly operating budget of over one million dollars and served as the general counsel for the corporation’s financial affairs with state/federal government and other regulating bodies.


I reported to a fifteen-member board of directors appointed by bar associations and community groups.


Circuit Court Experience:



My initial experience in Criminal Law Practice began through the Law School’s Corrections Clinic Program where, in my senior year, under special court rule for supervised appearances, I represented inmates in Post Conviction Relief Proceedings.  This essentially involved challenging their convictions based on legal defects in either the proceeding or the quality of the representation given during the prosecution of the case.  This involved conducting extensive interviews with the inmates at the Central Correction Institute location, interviewing other pertinent witnesses, reviewing transcripts of the trial, and drafting pleadings and motions to challenge the convictions at the Circuit Court level.



In the past four years, as a Family Court Judge, I have presided over proceedings involving the full range of Criminal Law and Procedure in Juvenile Court.  These have included taking various forms of guilty pleas, conducting Waiver hearings, Detention hearings, Adjudicatory and Dispositional hearings and full- blown trials involving the full range of charges from misdemeanors to more serious felonies by juveniles.  In these proceedings the judge acts without a jury to “find facts” and impose an appropriate sentence after receiving a history on the juvenile and his family circumstances.  I have had to apply the South Carolina Rules of Criminal Procedure and Rules of Evidence in these proceedings in the same manner as applicable in the Circuit Court.  During the past four years I have conducted no less than 500 cases in this area of court practice.



In the Fall of 1998, I received 40 hours of Continuing Legal Education Instructions in a four day course entitled “Evidence In Juvenile and Family Court Proceedings” at the National Council of Juvenile and Family Court Judges School at the University of Nevada at Reno.  I believe my learning curve in Criminal Law Practice will be no greater or less than others who have come to the Circuit Court Bench and that I can quickly get current to a greater degree by attending targeted Criminal Law CLEs and by the actual experience of presiding over Criminal Proceedings with juries.  I am a very hard worker at self-improvement in whatever I do.  My approach to Circuit Court Judicial Practice will be consistent with my current judicial record in Family Court.  I attended the Criminal Law CLEs in November 1999.

Civil Experience:


My past experience at Circuit Court in Civil Practice is very broad and varied.  In the past eighteen years of my practice prior to becoming a Family Court Judge, I served as a Staff Attorney, Managing Attorney and Director of Legal Services Programs in Charleston and Greenville Counties.  The description of my practice experience is outlined hereinbelow and above.

15.
What is your rating in Martindale-Hubbell?  Non-rated.

Listed as affiliated with Legal Services Agency of Western Carolina, Inc., a non-for-profit, South Carolina corporation with quasi-public function.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
Infrequent appearances by written motions in social security cases.

(b)
state:

Frequent

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

65%


(b)
criminal:
0%


(c)
domestic:
35%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

2%


(b)
non-jury:
98%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?


Solo, 60%; Associated with staff attorneys, 40%.

As Chief Director, I was ultimately responsible for all cases handled by 9 staff attorneys annually totaling 4000 plus.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Fieldcrest Tenants Association, et al. v. Housing Authority of Greenville, U.S. Dist. Ct., Greenville, 1980.  This case involved the prosecution of Due Process rights of public housing tenants against irregular conduct and practices of public housing management in setting improper rent, improper assessments for maintenance repairs and causing wide spread evictions for improper reasons.  Prosecuted as a class action, the matter was successfully resolved by court consent in favor of all families living in Greenville Public Housing.  It resulted in better management practices which gave proper respect for the leasehold rights of public tenants.

(b)
John Plumley, et al. v. School District of Greenville and State Board of Education, U.S. 4th Cir. (Unpublished 1982, #81-1894).  This case was important because right to attorneys’ fees by staff lawyers were permitted at reasonable levels where prosecution is successful under Section 1983 of the federal civil statute.

(c)
Greenville Housing Auth. v. Jessie Salters, 316 S.E.2d. 718 (S.C. 1984).  This case is important because it involved preventing a 64 year old lade who lived in public housing all her life from being made homeless by ejectment action of the housing authority based on circumstances beyond her control.

(d)
Jenkins, et al. v. American Modern Homes, et al., 90-10-5549 (Cir. Ct. Charleston County).  This case involved seeking to enforce proper hazard insurance coverage for Hugo related damages against a claim of exclusion due to alleged flood damages. The issues were successfully resolved in client’s favor after extensive discovery and trial preparation, thus preventing a homeless outcome for clients. (1990).


(e)
Hatchcock and Shuly v. Tammy McKensie, 94-CP-23-1336 (Cir. Ct. Greenville) on Supersedeas to S.C. Supreme Court.  This case involved the enforcement of client’s right to continue possession of premises under the HUD Section 8 Housing Subsidy Program against improper ejectment proceeding brought by landlord.  The client's mental condition complicated resolution of the issues (client is covered under the Americans with Disabilities Act (ADA).  Case resolved favorable to interest of client. (1994)

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 

(a)
Creel v. Miles, In re: Dianne Mary Miles, Supreme Court unpublished memorandum #79-179, September 1979.  This case involved an unsuccessful attempt to get practical compliance with the ten day hearing rule in cases where a minor has been taken into protective custody through DSS and law enforcement to protect rights of the parent.

(b)
Fieldcrest Tenants Association, et al. v. Housing Authority of Greenville, U.S. Dist. Ct. Greenville, 1980.  This case involved the prosecution of Due Process rights of public housing tenants against irregular conduct and practices of public housing management in setting improper rent, improper assessments for maintenance repairs and causing wide spread evictions for improper reasons.  Prosecuted as a class action, the matter was successfully resolved by court consent in favor of all families living in Greenville Public Housing.  It resulted in better management practices which gave proper respect for the leasehold rights of public tenants.

(c)
John Plumley, et al. v. School District of Greenville and State Board of Education, U.S. 4th Cir. (Unpublished 1982, #81-1894).  This case was important because right to attorneys’ fees by staff lawyers were permitted at reasonable levels where prosecution is successful under Section 1983 of the federal civil statute.

(d)
Greenville Housing Auth. v. Jessie Salters, 316 S.E.2d. 718 (S.C. 1984).  This case is important because it involved preventing a 64 year old lady who lived in public housing all her life from being made homeless by ejectment action of the housing authority based on circumstances beyond her control.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  Yes.


Family Court Judge Seat #5 in the Thirteenth (13) Judicial Circuit, 1996 Present. (Term expires June 2002).

I am now serving as a Circuit Family Judge for the 13th Judicial Circuit.  My current term is through June 2002.  This is a Court of limited jurisdiction by statute covering Marital Litigation, Juvenile cases, Child Dependency cases and other Domestic Relations Issues.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Rourk v. Rourk, 95-DR-95-08-1178, Charleston, T.P.R. (Private Action) (Termination of Parental Rights)

The decision disallows termination based on application of S.C. law.

(b)
Wham v. Simpson, et al., Greenville, 96-DR-23-5756, T.P.R. (Private Action) (Termination of Parental Rights)  The decision disallows termination based on application of S.C. law.

(c)
Simons v. Simons, Greenville, 98-DR-23-550, 98-DR-23-1819; (Private marital litigation involving issues of divorce, custody, child support, equitable division of property and debts, and attorney fees.)  The decision voids a purported agreement due to unequal bargaining position and legal unrepresentation of the wife.  It allows issues to be presented after the wife obtained competent representation.

(d)
SCDSS v. Evans, et al., Greenville, 95-DR-23-5300, 97-DR-23-1073, T.P.R. (Public Action) (Termination of Parental Rights)  The decision allows termination based on S.C. law application.

(e)
SCDSS v. Sturkey, et al., Greenville, 99-DR-23-258, T.P.R. (Public Action) (Termination of Parental Rights)  The decision allows termination based on S.C. law application.  S.C. Court of Appeals 4/22/99 - Opinion #99 affirms.

24.
Have you ever held public office other than judicial office?  Yes.


1979-1996 - Director, Legal Services Agency of Western Carolina, Inc.; appointed through selection by quasi-public Board of Directors.

1984-86 - State Advisory Committee on Workers Compensation Laws; appointed by the Governor of South Carolina.

1990-1996 - Board of Directors, South Carolina Protection and Advocacy System for the Handicapped, Inc.; appointed by Board of Directors.

1991-1996 - The Citadel Board of Visitors, by designation for the State Superintendent of Education.

1993-1996 - Board of Directors, South Carolina Families for Kids; appointment by Board of Directors.

25.
List all employment you have had as a judge other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 

Candidate for Resident Seat #2 Circuit Court of Greenville, February 2000.  Withdrew before formal vote.

Candidate for Judicial Seat #3, Family Court, Greenville County (Thirteenth Judicial Circuit), January 1992.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Yes.

(a)
State Government Employee (1972-76) Office of the Governor, Division of Administration (Supplemental Graduate Student Employee).

(b)
Sam Soloman Wholesaler (part-time undergraduate worker/Stockroom. (1971) (6 mos).

(c)
Pic & Pay Shoe Retailer (Management Trainee Program) (1972) (4 mos).

(d)
Military Service (Air Force) 1966/69.

(e)
Chock Full of Nuts resturant chain - clerk (1964/66)

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.


Professionally as a defendant in my official capacity as Managing Attorney with Neighborhood Legal Assistance Program.  The case alleges violation of FOI, Fair Labor Standards Act, the Legal Services Corporation Act and alleges discrimination.  The case was dismissed with prejudice on 8/5/80 by Judge Hawkins @ 2-CV-79-1360 D4.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code ( 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal? No.

38.
S.C. Code ( 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code ( 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.

By me to date: approximately $40.00 for expenses for stationery and postage for sending letter of interest regarding announcement of my candidacy.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  None.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Not for the purpose of seeking pledges before screening.  Supporters may have either called or written General Assembly members and told them the extent of their knowledge or past association with me.  No pledges will be sought until allowed under the standing protocol.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.  None.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
South Carolina Bar Association, member of the Economics of Law Practice Division

(b)
South Carolina Black Lawyers Association, member; served as its Treasurer 1976-1980

(c)
Greenville Bar Association, dues paying member

(d)
American Bar Association, member; served on the Economics of Law Practice Group

(e)
South Carolina Legal Services Advisory Group, served as Chairman 1983-1996.

(f)
National Project Advisory Group for Legal Services, served as S.C. representative (1983/96).

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Allen Temple A.M.E. Church, Board of Trustees; Assist Superintendent of Sunday School; member, Finance Commission.

(b).
Association of Citadel Men, member.

(c)
Northwest (Travelers Rest) YMCA- Board member, 1996 - present.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

(a)
Concurrent Resolution #S698 from the State Legislature for Outstanding Service as a Governor Appointee to the State Committee for Improvement of Workers Compensation Law, 1987.

(b)
Certification of Appreciation Award from the State Department of Youth Services for teaching the Pre-Trial Diversion Class for Juvenile, 1985.

(c)
Columbia University School of Law, Completed two weeks course in Civil Procedure taught by Judge J. Weinstein (1982).

(d)
Leadership South Carolina, 1983 Graduate.

(e)
Leadership Greenville, 1982 Graduate.

(f)
Executive Leadership Course, Center for Creative Leadership, Greensboro, North Carolina, 1989.

(g)
Received Board Member of the Year Award for board and legal services work for Greenville’s Child, Inc., 1993.

(h)
Received Outstanding Attorney Award for legal services rendered to the Save Our Sons, Inc. (S.O.S.), 1994.  Save Our Sons is a non-profit community-based organization dedicated to reducing the rate of incarceration of African-American male juveniles by working with the Family Court System and judges as an alternative placement for structured mentoring and development.


(i)
Coordinated the establishment of the Libra Society, a local volunteer organization for lawyers to give pro-bono service to indigent clients through Legal Services of Western Carolina, Inc. and the State Bar Pro-Bono Program.  This has resulted in more than 115 lawyers from Greenville and Pickens Counties serving on referral panels to serve the Family and Probate Courts in the 13th Judicial Circuit.


(j)
Judicial member appointed by the Chief Justice to serve on the Commission of Judicial Conduct (1996-present). 


(k)
Member, Family Court Judges Advisory Committee (1996-present).


(l)
Chief Administrative Judge for Family Court for the 13th Judicial Circuit (Greenville and Pickens Counties) from 1/99 to present.

48.
References:


(a)
Honorable William M. Catoe, Jr., Magistrate Judge, U.S. District Court


P.O. Box 10262, Greenville, S.C. 29603


(864) 241-2740 

(b)

John P. Britton, Esquire




P.O. Box 1429, Sumter, S.C. 29151-1429

(803) 773-7473

(c)
Mr. Roger Owens, CEO, Save Our Sons, Inc.


8 West McBee Avenue, #10, Greenville, S.C. 29603
(864) 271-1961



(d)

Dorothy Manigault, Esquire


103 Chapman Street, P.O. Box 392


Greenville, S.C. 29602




(864) 235-7073


(e)

Mr. Bobby Miller, Vice President, Wachovia Bank


P.O. Box 969, Greenville, S.C. 29602


(864) 239-6810


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for continued service on the bench and for service on the Circuit Court bench.  Our inquiry has focused on nine evaluative criteria which have included a survey of the bench and bar, a SLED and FBI check, credit check, grievance and reprimand check, thorough study of your application materials, verification of your compliance with state ethics laws, search of newspaper articles in which your name may appear, study of previous screenings, and a check for any economic conflicts of interest.


We have not received any affidavits filed in opposition to your election.  There are no witnesses present here to testify.  Do you have a brief opening statement you'd like to make?

THE WITNESS:  No.  I'm just delighted to be here.

THE CHAIRMAN:  Thank you, sir. Please answer any questions our able counsel might have for you.

EXAMINATION BY MS. HARWELL-BEACH:

Q.
Good morning, Judge.

A.
Hi.  How are you?

Q.
Good.  How are you?

A.
Good.

Q.
I want to go ahead first before I start and get the previous screening transcript entered into the record.  Since you were just screened recently, we'll just add those into our transcript record and make sure that we have everything on file on the previous questions so we don't have to ask those again.

A.
Very well.

THE CHAIRMAN:  Without objection, it will be included at this point in the record.

**Excerpt from November 1999 Transcript of Testimony at Public Hearings**

EXAMINATION BY MS. SHAH:

Q.
Good evening, Judge.  You are a Family Court Judge in the 13th Circuit, and you've been serving since 1996; is that correct?

A.
That's correct.

Q.
After being on the Family Court bench for about three years, why do you now want to serve as Circuit Court judge?

A.
Well, the -- number one, I would like to say I love being a Family Court Judge. The opportunity to serve in that capacity has been challenging and rewarding.  I view this as an opportunity where -- I'm more than halfway through my current term.  So I will have substantially fulfilled my obligation in that regard.


This is an opportunity that exists in the 13th Judicial Circuit, which would give me an opportunity to apply my talent at a different level in the court system, still contributing to the health of my community.  So I view this as an opportunity to serve at a different level in the court system, but I'm still committed to serving at whatever level I may be able to.

MS. SHAH:  I'd just like to note for the record at this time, based on the testimony contained in the candidate's PDQ introduced earlier, that Judge Jenkins meets the constitutional requirements for this position regarding age, residence, and years of service.

BY MS. SHAH:

Q.
Judge, since you were screened in 1996 -- this is getting into some ethical questions.  I'd just like to know if you stick by the responses that you gave to those questions regarding ex parte communications, recusal, and gifts, social hospitality.  Do you stick by those responses that you gave during your last screening?

A.
I do.

Q.
Have you engaged in any partisan political activities since your election to the bench?

A.
I have not.

Q.
Are you currently serving on any boards or commissions that may affect your appearance of impartiality?

A.
I'm serving on one board.  It's not a political board.  It's a YMCA board in my community, and I don't have any real function on that board.  I stay away from any fund-raising activities on that board.

Q.
Okay.  I'd like to get into a few questions about how you administer your courtroom and your staff.  How do you currently handle the drafting of orders as a Family Court Judge, and would you change this method as a Circuit Court Judge?

A.
I currently use lawyers to put together proposed orders.  I usually send out written instructions to announce my rulings and give directions as to how the proposed order should be prepared.  I send that out to all affected parties -- lawyers at the same time, and that has worked well in most of my cases. Exceptional circumstances, where I will do the order myself, but that's the exception and not the rule.  I would expect that the range of different types of cases at the Circuit Court level might be different than at the Family Court level, and with staffing help through clerks, I would probably have more flexibility in drafting orders myself at that level.  So I would expect to do more orders myself at that level than I have been at the Family Court level, because I have less staff at the Family Court level.

Q.
What method do you use to ensure deadlines are met by you and your staff?

A.
We have a tickler system that's automated right into the computer.  Between myself and my secretary, that is checked on a weekly basis, on a daily basis, as to the things that have to be done.  Orders that have to be received that have not been received, on the tickler system, the secretary would communicate that.  I would adhere to a similar pattern at the Circuit Court level.

Q.
I know you are very involved in the community.  I'd just like to ask you a few questions regarding judicial activism.  What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?

A.
I think you've got to be very careful in terms of judicial activism.  My style is very low-key.  Any involvement in -- that might be considered activism would be confined to -- here is where I'm requested as a judge to contribute to a process where they are trying to improve the judicial system.  That can be the legislative process that I'm requested to testify or any other matter.  But beyond that, I would be very circumspect in terms of any activities beyond just a judicial function.

Q.
I think you've already answered my next question.  So I will get into some questions regarding character and then experience.  Would you hear a case where you held a de minimis financial interest with a party involved?

A.
I would typically not.  If, in fact, that was the case, I think there would be an obligation to disclose that to the parties, and if they wanted that to be the case, then I would evaluate that.  But I would try to stay away from deciding any case where I or a member of my family has any interest in the outcome.

Q.
Do you belong to any organizations that discriminate based on race, religion, or gender?

A.
I do not.

Q.
Getting into some questions on experience now.  In your PDQ, I noticed that you've had quite a bit of experience prior to your serving on the Family Court Bench, with legal services, you were director of General Council for Legal Services for Western Carolina; is that correct?

A.
That's correct.

Q.
How do you feel your experience and background will help you be an effective Circuit Court Judge?

A.
Well, my experience at the Legal Services was fairly broad and very extensive. It was confined mostly to the civil law area.  In that experience, I got to function at all levels of the court system and all types of cases.  I did also manage lawyers in those -- at Legal Services, because I started off as a staff attorney.  Then I was elevated to a managing attorney, and then litigation, and then director.  So I had the broad background of not only representing clients in different aspects, but I've also had the broad experience of managing lawyers.  I think that will suit me well in the position as a Circuit Judge, because I will be managing lawyers in that position.


There was a restriction in the mission of our work in Legal Services where we did not do criminal matters.  But since I've been serving as a Family Court Judge, I have overseen numerous matters relating to juvenile justice, which calls upon me to apply the same criminal laws and process of the state of South Carolina.  So I think that the combination of my work with Legal Services and ultimately my almost four years on the Family Court Bench has equipped me well to enter this next level of possibility.

Q.
As a sitting judge, what do you feel is the appropriate demeanor for a judge, and should there be any difference in that area being a judge in Family Court or a judge in Circuit Court?

A.
Is there a difference?

Q.
Do you think there would be any difference?

A.
In my demeanor?

Q.
In your demeanor.

A.
No.  I think it should be consistent.  The expectation of me should be the same at the Circuit Court level or at the Family Court level.

Q.
What do you feel is the appropriate demeanor?

A.
The appropriate demeanor is that I should be fairly firm, courteous, respectful to litigants that come before the court, and control the court in a way that shows the integrity of the process of the court.  Being firm, but at the same time being respectful to litigants and attorneys.

MS. SHAH:  At this time, I'd like to note for the record that the bench and bar surveys were all very favorable to Judge Jenkins, and that the Upstate Citizen's Committee found Judge Jenkins to be qualified.  I’d like to admit the Citizen’s Committee report into the record without objection.

REPRESENTATIVE DELLENEY:  You want to admit that into the record?

MS. SHAH:  Yes.

REPRESENTATIVE DELLENEY:  It will be done at this point in the record.

BY MS. SHAH:

Q
Just some housekeeping questions.  How much money have you spent on your campaign; and if you've spent over $100, have you reported it to the Senate or House Ethics Committee?

A.
I've not spent over $100.  Most of the cost has to do with driving back and forth.

Q.
I'd just caution you, if you do go over the $100-limit, you're required to report that to the House and Senate Ethics Committee.

A.
Okay.

Q.
Have you sought or received a pledge of any legislator prior to this screening?

A.
I have not.

Q.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
I have not.

Q.
Have you asked any third parties to contact Members of the General Assembly on your behalf before a final screening report is issued?

A.
I have not.

Q.
Have you contacted any Members of the Commission?

A.
I have not, other than staff.

Q.
Right.  While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?

A.
I have not.

Q.
Are you familiar with the 48-hour rule?

A.
I understand that after you all issue the notice, I have to wait 48 hours before I seek pledges.

Q.
After the report is issued.

A.
That's correct.

MS. SHAH:  I have no further questions.

**End of Excerpt from November 1999 Transcript of Testimony at Public Hearings**

MS. HARWELL-BEACH:  Thank you, Mr. Chairman.

BY MS. HARWELL-BEACH:

Q.
The first question is:  Why do you want to serve as Circuit Court Judge?

A.
Well, it provides an opportunity for me to function in a broader area, and I believe this is an appropriate opportunity for me to offer myself for that service.


I have served for four and a half years in this term as a family court judge, enjoyed the experience, and feel that this is an appropriate opportunity for me to offer myself to my community at this level of the judicial system.

MS. HARWELL-BEACH:  Mr. Chairman, I want to note for the record at this time that Judge Jenkins does meet the constitutional requirements for this position regarding age, residency, and years of practice.

BY MS. HARWELL-BEACH:

Q.
Judge, I want to move into the experience area and ask you to characterize your legal experience through the years, including on the Family Court bench, and prior to that.

A.
I would characterize my 20-plus years of lawyering as being one that is broad, and one that has positioned me to have the opportunity to serve the underclass population of South Carolina.


My entire professional experience as a lawyer has been with Legal Aid.  I started out in Legal Aid intentionally.  I made it a career.


In that forum, I served in every position a lawyer can serve.  Starting out as a staff lawyer, which involves intensive work, serving clients in the courts and outside of the courts, in a broad range of civil matters.


It also gave me the opportunity to be elevated and serve as supervisor for lawyers.  I had the privilege in my last 14 years to serve as the chief lawyer for the legal services of Western Carolina, and that covers eight counties in Western Carolina from Pickens back down to Greenville.


So I would say that I've had the opportunity to serve in court and out of court as a lawyer and to serve the community in a broader range of civil legal matters that have equipped me and given me the background to be here today to offer for this position.

Q.
Could you characterize those?  You mentioned the broad range of civil cases that you've handled. Could you just briefly characterize those civil cases?  Also, if you've had any criminal experience, would you characterize the types of cases that you've done?

A.
Okay.  The range that I was involved in as a lawyer involved consumer related matters; family court matters; legal issues pertaining to landlord/tenant; legal issues relating to the federal housing laws; and the broad range of issues around transactional law that involves working with the probate court.


Being a lawyer with Legal Aid focused me primarily in the civil law area.  I had a lot of -- I gained a lot of criminal experience since being on the bench and overseeing the broad range of juvenile matters that comes before the court.  And that has given me the opportunity to apply the criminal laws of this state to the broad range of cases that comes before the family court in the criminal law area.


I would say that my last year in law school, I spent a full year in representing in the criminal clinic the post conviction relief litigants in the court system in South Carolina.


So that summarizes basically my broad range of service.

Q.
Thank you.  I'd like to give you five categories of offenders that would perhaps regularly appear in your court.  We'd like to know what your philosophy on sentencing for these different types of offenders would be.  I'll just read through them, and then we'll go one by one.


The first one is repeat offenders, then juveniles that have been waived to the circuit court, white collar criminals, defendants with socially and/or economically disadvantaged backgrounds, or elderly defendants or those with some infirmity.  Again, we're looking for your philosophy on sentencing those types of offenders.  The first one would be repeat offenders.

A.
Well, repeat offenders would be those individuals who are having a second chance.  So he or she has been previously involved in criminal related matters.


So my approach to sentencing in this area would consider that fact.  That fact would be a factor in my ruling as to what the sentence should be.


Juvenile matters, obviously, is a special category of offenders that must be looked at carefully in relationship to the offense that he or she has committed.  If we're talking about a very serious offense that warrants serious scrutiny, that involves the safety of the community and safety of the offender himself, then those matters would be taken into my consideration in support of sentencing.


The rehabilitation in that area certainly is important for juveniles, and that would be a consideration as well.

Q.
Thank you.  The next group would be white collar criminals.

A.
White collar criminals, I don't know that they deserve any special attention. They're probably not involved in violent crimes.  But nevertheless, my analysis and my review of that would have to be on a case-by-case basis depending on the nature of the offense, what kind of harm has been brought about to the community, the range of people that have been affected by the crime.  Those would be the factors that I would consider as far as white collar criminals.

Q.
And the next group is defendants with socially or economically disadvantaged backgrounds.

A.
The fact that they are disadvantaged, that's a factor that should be properly considered.  It should not rule the day, but it should be considered.  And I would factor that into my sentencing in relationship to the crime that has been committed.

Q.
And lastly, elderly defendants or those with some infirmity.

A.
Again, I think that they would be in a category of requiring some special attention to the nature of the infirmity that the person has in relationship to the crime.


I don't think, again, that the public interest should be sacrificed above and beyond any marginal infirmity.  Certainly if there's a distinct infirmity that factors in the commission of the crime, I would consider that.  But beyond that, I would basically apply my ruling based on the facts that case as performed.

Q.
Thank you.  A couple of questions that revolve around the office of a judge.  How would you handle the drafting of orders?

A.
Depending on the nature of the case. In my current practice, there's no clerks.  The judge don't have available clerks to help him with the opinion.


So in the more routine cases, I'd look to announcing my decisions from the bench or by written correspondence from the lawyers and direct them to write it.


There are some cases that warrant that I do the writing of the ruling and announcing it myself.  It depends on the seriousness, the complexity of the issue, whether or not this is a first impression type of case that requires extensive research on my part.


So basically, the more complex and the more the case is a first impression case, the more I would be inclined to do that order myself.  As it may, I would allow the lawyers to draft the opinion and propose it to the court.

Q.
If elected, what method would you use to ensure deadlines are met by you and your staff?

A.
The regular suspense file, cross-reference between me and my staff.  I have a regular calendar check off system that is employed.  That is routinely used to notify us that we have a suspense file date, so that we don't get notice from court administration that we're late.  I don't think that I've ever had any such experiences being on the bench.

Q.
Moving into the judicial temperament area.  I just want to ask you one question in this area.  What do you feel is the appropriate demeanor for a judge?

A.
I think a judge should -- both on and off the bench, should be consistent in his or her demeanor, don't draw a whole lot of attention to yourself in terms of the way you conduct yourself, and don't become controversial.  I think that a low-key approach is an appropriate approach for a judge, both on and off of the bench.


I think that the more you cannot give people an opportunity to misinterpret you as a judge, the better off you are.  I think you should be very consistent.  While you're in court, I think you should be very clear as to how you're going to proceed and apply that in a fair and evenhanded manner, without any particular reference to any type of stereotypical language that might offend people that comes before the court.

MS. HARWELL-BEACH:  Thank you.  I want to note for the record at this time that the Upstate Citizens Committee said that Judge Jenkins was found to be qualified pursuant to the evaluative criteria.

BY MS. HARWELL-BEACH:

Q.
I'm going to move into some housekeeping questions, and then we'll be done.

A.
Thank you.

Q.
How much money have you spent on this campaign; and if it's over $100, have you reported that to the House and Senate Ethics Committees?

A.
I've spent over $100 just driving down here.

Q.
I don't think we count that.

A.
You're not counting that?

Q.
We won't count that.  It's usually for postage --

A.
Postage?  I'm approaching that.  I'm going to supplement my calculation and send that information to both the Senate and the House Ethics Committees.

Q.
Have you sought or received the pledge of any legislator prior to this screening?

A.
I have not.

Q.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report is released?

A.
Not before the formal report.

Q.
Have you contacted any members of the Commission?

A.
I have not.

Q.
Are you familiar --

A.
Other than staff.

Q.
That's all right.  Are you familiar with the 48-Hour Rule that says that 48 hours after the report is released that it becomes final?

A.
I'm familiar with that rule.

Q.
Do you have anything that you would like to add, any suggestions to improve the process or anything you'd like the Commission to know about?

A.
No.  I believe the Commission has ample information about me.  I was just before the Commission within the last three months.  I appreciate the opportunity to be here today, and I don't have any additional comments.  I'll answer any questions if you have any.

MS. HARWELL-BEACH:  That's all I have.

THE CHAIRMAN:  Does any member of the Commission have any questions for Judge Jenkins?  There being none, Judge Jenkins, I would just remind you about the 48-Hour Rule. I know I don't have to remind you about anything.  You're very familiar with the process.  I'd like to thank you for appearing before us today.  I hope you have a safe trip back to Greenville.

THE WITNESS:  Thank you very much.

(Off-the-record discussion.)

THE CHAIRMAN:  We have with us today Mr. Edward W. Miller, who is a candidate for the Circuit Court At-Large, Seat Number 3.  Mr. Miller, would you raise your right hand?

EDWARD W. MILLER, being first duly sworn, testified as follows:

THE CHAIRMAN:  Have you had an opportunity to review your Personal Data Questionnaire Summary?

THE WITNESS:  Yes, sir.

THE CHAIRMAN:  Is it correct?  Do you need anything changed on it?

THE WITNESS:  I believe it's all correct.

THE CHAIRMAN:  Do you object to our making that summary a part of the record of your sworn testimony at this time?

THE WITNESS:  No, sir.

THE CHAIRMAN:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

NAME:

Mr. Edward W. “Ned” Miller

HOME:
44 West Avondale Drive


Greenville, South Carolina 29609



(864) 232-6334

BUSINESS:
644 East Washington Street


Greenville, South Carolina 29601


(864) 232-5832

2.
Date and Place of Birth:  September 24, 1952, at Chicago, Illinois.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on December 30, 1978, to Martha Albrecht Miller.


Never Divorced.

Children:
Elizabeth L. Miller, 16, D.O.B, October 13, 1982

E. Walker Miller, 14, D.O.B, May 16, 1985

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Johns Hopkins University, 1970-1974, Bachelor of Arts


University of South Carolina School of Law, 1975-1978, Juris Doctor

8.
List the states in which you have been admitted to practice law and the year of each admission.


South Carolina; admitted to practice November 8, 1978.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school.


Johns Hopkins University
Freshman Football






Intercollegiate Lacrosse - two years






Phi Gamma Delta Fraternity


USC School of Law

Co-founder, President and Captain of the University of South Carolina Lacrosse Club

10.
Briefly describe your continuing legal or judicial education during the past five years.


1998
South Carolina Public Defender Conference


1997
Advanced Federal Sentencing Guidelines

South Carolina Public Defender Conference


1996
Understanding the New South Carolina Criminal Laws

Greenville County Bar Seminar

Powerful Witness Preparation


1995
Greenville County Bar Seminar



Everyday Ethics

Family Law and Ethics


1994
Counseling Negotiation

Advanced Federal Sentencing Guidelines

The Year That Was

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  N/A.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, November 8, 1978


United States District Court of South Carolina, September 3, 1980


United States Court of Appeals, Fourth Circuit, May 1, 1981

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


November 1978 - April 1980
Southern Bank and Trust Company


Federal Regulations Compliance Officer


April 1980 - June 1981

Assistant Public Defender for Greenville County


July 1981 - June 1982
Sole Practitioner in the General Practice of Law in Greenville, South Carolina


July 1982 - Present

Miller and Paschal, Attorneys at Law 

General Practice with concentration in criminal and civil litigation

Experience in Criminal Matters:

My private law practice includes a significant amount of criminal work in the Court of General Sessions.  Additionally, I have worked as a part time Assistant Public Defender for Greenville County for fourteen years.  I have handled thousands of criminal cases. These cases have involved a wide variety of matters including: offenses against the person (murder and all other degrees of homicide, all levels of assault and battery, all degrees of criminal sexual conduct, kidnapping and all degrees of robbery); offenses against property (all degrees of burglary and larceny, arson, forgery, breach of trust, shoplifting, and all types of financial transaction crimes); drug offenses (all types of illegal drugs and all degrees of involvement including possession, possession with intent to distribute, distribution and trafficking); traffic offenses (all degrees of driving under the influence including accidents resulting in injury and death, driving under suspension, and failure to stop for police vehicles); crimes against morality (prostitution, indecent exposure, and lewd acts); prison offenses (escape and contraband possession); and violation of probation cases. 

I have defended one death penalty case which resulted in a plea to a life sentence.

I have practiced criminal law in the United States District Court for South Carolina since 1982.  I have handled all types of federal offenses including drug offenses, weapons offenses, economic offenses, securities fraud, and bank robberies.

My experience in the above listed cases includes bond hearings, motion hearings, guilty pleas, and jury trials to verdict. 

Experience in Civil Matters:

Over the course of my career I have represented both plaintiffs and defendants in civil matters.  Recently, my civil practice has included personal injury cases and other torts.  I have spent a significant amount of time on a federal securities fraud case which involved a shareholder class action and a claim under an officers’ and directors’ errors and omissions insurance policy.  The securities class action case has recently been remanded from the Fourth Circuit Court of Appeals to District Court for further factual determination concerning the parties excluded from the class, including my client.

I am currently representing two death-sentenced inmates in Post Conviction Relief proceedings.  The first case has been fully litigated and is in the post-trial briefing stage, and the other is in the pre-trial discovery stage.

Early in my career in private practice, I handled litigation for Southern Bank and Trust Company, including general litigation and collection work.

I have handled automobile accident cases, libel and slander cases, contract disputes, water drainage damage cases, defective products cases, matters in the probate court, social security disability cases, and real estate proceedings including closings and disputes over real estate.”

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
Bi-Monthly

(b)
state:
Bi-Weekly

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

25%

(b)
criminal:
50%

(c)
domestic:
25%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

15%

(b)
non-jury:
85%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

“(a)
McCall by Andrews v. Batson, 329 S.E.2d 741, 285 S.C. 243.  This case was an appeal from a Demurrer which was decided by the South Carolina Supreme Court in 1985.  This case abolished the doctrine of sovereign immunity as it applied to the state and all local subdivisions of government, excepting discretionary authority of the three branches of government.  This case has been considered a landmark decision.

(b)
State v. Anthony Caruso.  This case involved the murder and armed robbery of a grocery store clerk making a night deposit.  Caruso, along with two co-defendants, was charged with murder and armed robbery, and the State sought the death penalty.  The case involved issues related to physical evidence, voluntariness of a confession, implicating statements of co-defendants, and the development of a mitigation defense in anticipation of a conviction.  On the eve of trial the State offered a life sentence in exchange for a guilty plea, which the defendant accepted.

(c)
U.S. v. Ross Cosmetics Distribution Center, Ross Freitas, et al.  This multi-defendant case involved complicated international trade agreements, corporate buyouts, and business dealings which resulted in securities fraud and the resultant loss of millions of dollars by shareholders.  When the fraud was revealed, the stock price plummeted from $55.00 per share to $4.00 per share.  This publicly owned company, which traded on NASDAQ, was supplied by a manufacturer in England and financed by a Swiss factor.  Both the manufacturer and the factor were owned, through seven Panamanian holding corporations, by the same group of investors located in Dubai.  The Dubai investors gradually obtained control of Ross Cosmetics through “stock for inventory” trades.  The investors illegally failed to reveal their controlling interest by using the seven holding companies to acquire the stock shares of Ross Cosmetics.  The investors artificially inflated the value of the Ross Cosmetics stock by selling the English manufactured goods to Ross Cosmetics below cost, thus making Ross Cosmetics appear to have a superior profit margin and thereby driving up the value of the stock.  The government returned a twenty-count indictment alleging conspiracy, securities fraud, false statement, mail fraud, and customs fraud.  I represented the lead defendant, Ross Freitas, who the government originally alleged to be the mastermind of this scheme.  While this case resulted in the largest criminal fine in South Carolina history, Mr. Freitas plead Nolo Contendere to a misdemeanor and received six months probation.

(d)
Richard Longworth v. State.  This case is a pending Post Conviction Relief action involving a death-sentenced inmate.  Richard Longworth was convicted in 1991 of armed robbery and two murders at the Westgate Cinemas in Spartanburg.  He received the death penalty.  The PCR has been fully litigated from the initial pleadings through a week of trial.  Post-trial briefing is complete, and the parties are awaiting the Judge’s Order.  The issues raised by the Applicant at trial included: ineffective assistance of counsel due to trial counsel laboring under an actual conflict of interest by representing dual clients with divergent interests; prosecutorial use of false or inaccurate testimony; failure by the prosecution to disclose discoverable Brady material; failure of trial counsel and the trial court to inform applicant of his right to testify at the penalty phase of his trial; failure of trial counsel to object to the trial court’s improper and misleading instruction to the applicant concerning the scope of cross examination; and other general ineffective assistance of counsel claims.

(e)
Federal Insurance Company v. Ross Cosmetics Distribution Center, et al.  Numerous class action lawsuits were initiated against Ross Cosmetics’ successor and various of its officers and directors alleging federal securities laws violations. Federal Insurance Company had issued an Executive Liability and Indemnification Policy, owned by Ross Cosmetics, to insure its officers and directors against errors and omissions.  Federal Insurance Company initiated an interpleader action in the South Carolina District Court to determine if it should be required to pay the policy proceeds and which “insureds” would be entitled to the proceeds.  The policy proceeds were paid into the registry of the Court and Federal Insurance was relieved of further liability.  I represented two former officers and directors of Ross Cosmetics in their claims to the policy proceeds.  Other former officers and directors had assigned their rights under the policy to Ross Cosmetics’ successor corporation which strongly contested my clients’ claims to the proceeds.  Various Orders were filed in the District Court with respect to proceeds distribution, which resulted in Motions to Alter and Amend, and Judicial Stays imposed due to related matters before the Securities and Exchange Commission.  This action was also related to a federal criminal action and shareholder class action lawsuits. Ultimately, the case was settled on the eve of the trial before the United States District Court.”

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

(a)
McCall by Andrews v. Batson, 329 S.E.2d 741, 285 S.C. 243, (1985)

(b)
Ro-Lo Enterprises v. Hicks Enterprises, Inc., 362 S.E.2d 888, 294 S.C. 111 (1987)

(c)
Robbins v. First Federal Savings Bank, 363 S.E.2d 418, 294 S.C. 219 (1987)

(d)
McCarter v. Willis, 383 S.E.2d 252, 299 S.C. 198 (1989).

22.
Have you ever held judicial office?  No.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had as a judge other than elected judicial office.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?

I was candidate for the Circuit Court Judgeship of the Thirteenth Judicial Circuit, Seat Two, which was elected on February 9, 2000.  I withdrew from the race prior to the election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.

I currently own my office building with three other attorneys.  Should I be elected to the Circuit Court, I would sell my interest in the building.  I would also dissolve my current law practice relationship with Pat Paschal.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a lobbyists principal, as defined by S.C. Code ( 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal? No.

38.
S.C. Code ( 8-13-700 provides, in part, that no public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code ( 8-13-765 provides, in part, that no person may use government personnel, equipment, materials, or an office building in an election campaign.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
South Carolina Bar Association

(b)
Greenville County Bar Association (1993 Board of Directors)

(c)
South Carolina Association of Criminal Defense Lawyers

(d)
National Association of Criminal Defense Lawyers

(e)
South Carolina Trial Lawyers Association

(f)
American Trial Lawyers Association

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

I am currently the President of the Downtown Soccer Association and have been so since 1998; my term will expire at the end of this calendar year.  I have been on the Board of Directors since 1996.  I have served as a volunteer youth soccer coach throughout the last five years.  This organization is a youth soccer club serving approximately 450 young people in the downtown Greenville area.  I have supervised the construction of and fund raising for a four-field soccer complex during my term as President.  I have played a pivotal role in negotiating a “public-private” partnership with the city of Greenville related to its contemplated construction of ten additional soccer fields at the same location.  My participation has included dealing with the head of the City recreation department, the City manger and making a presentation to the City Council and various committees.  This city soccer complex will be managed by the Downtown Soccer Association.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

My family and I are active communicants at Christ Church Episcopal in Greenville. In the early 1990's, I served three years as treasurer for St. James Episcopal Church, also in Greenville.  I have coached my daughter’s church basketball teams and numerous youth sport teams at the Cleveland Street YMCA, in Greenville.

48.
References:


(a)
Robert P. Richardson, IV, Smith Barney
(800) 934-0340

P.O. Box 2628, Spartanburg, S.C.  29304


(b)
Kenneth M. Young, Nelson Mullins Riley & Scarborough
(864) 250-2300


P.O. Box 10084, Greenville, S.C.  29603


(c)
James B. Orders, III, Park Place Corporation
(864) 422-8118

P.O. Box 8127, Greenville, S.C.  29604


(d)
William A. Coates, Love Thornton Arnold & Thomason
(864) 242-6360

P.O. Box 10045, Greenville, S.C.  29603


(e)
H.W. Pat Paschal, Attorney at LaW
(864) 232-5832


P.O. Box 10345, Greenville, S.C.  29603


The Judicial Merit Selection Commission has thoroughly reviewed your qualifications for service on the bench.  Our inquiry has focused on nine evaluative criteria and has included: a survey of the bench and bar, a SLED and FBI check, credit check, grievance and reprimand check, thorough study of your application materials, verification of your compliance with state ethics laws, search of newspaper articles in which your name might appear, a study of any previous screenings, check for any economic conflicts of interest.


We have received no affidavits filed in opposition to your election.  There are no witnesses here to testify.  Do you have a brief opening statement you'd like to make at this time?

THE WITNESS:  Yes, sir.  I just wanted to thank the Commission for the courtesy and the helpfulness that you all have shown me over the last several months, and compliment the Commission on an excellent screening process up to this point.


As I said in my last screening, I was licensed to practice in 1978, and I have been in Greenville since that time.  I started with Southern Bank and Trust Company as a federal regulations compliance officer.  I moved from there to the Greenville County Public Defender's Office.  I moved from there into private practice, represented people both criminally and civilly, and have handled a wide variety of cases.


I want to be a judge because I think it's the highest level in my profession.  It's an office I've admired and respected through my career, and now I aspire to assume that position.


It would be a challenge for me to assume the role on the bench.  It would be an opportunity for me professionally and to serve the people of South Carolina, and it would be an honor for me.  I think it would be the highest honor of my career.

THE CHAIRMAN:  Thank you, Mr. Miller.  If you would, answer any questions our able counsel might have for you.

MS. SHAH:  Mr. Chairman, I'd like to abbreviate the screening, as Mr. Miller was here last fall.

THE CHAIRMAN:  Yes, ma'am.

MS. SHAH:  Also, Mr. Chairman, I'd like to enter into the record Mr. Miller's previous screening transcript.  I'd also like to note for the record that, based on the testimony contained in the candidate's PDQ introduced earlier, Mr. Miller continues to meet the constitutional requirements regarding age, residence, and years of practice.

**Excerpt from November 1999 Transcript of Testimony at Public Hearings**

I would ask you if you have any brief opening statement you wish to make to the panel, understanding that it's purely optional with you, before I turn you over to counsel for a few questions?  

THE WITNESS:  Yes, sir.  I would just make a very brief opening statement.  I've been licensed to practice since 1978 and have been up in Greenville County since that time.  When I got out of law school I went to work for Southern Bank & Trust Company as the federal regulations compliance officer and was there for about a year and a half.  I left there and went 180 degrees the other direction and was assistant public defender in Greenville County.  I was there for another year and a half.  And since that time I've been in the private practice of law in a small firm with a general practice.  I have practiced before, I think, all the courts in South Carolina.  And our practice has consisted mostly of cases in the Circuit Court, both Common Pleas and General Sessions.  I have practiced before the Family Court and before the Probate Court, the Social Security Administration, and have done a variety of different types of work.

As I've traveled around the state speaking to legislators introducing myself I have been asked a question why I want to be a judge.  And I think‑‑ I don't have a short pat answer for that, but I think three things come to mind when I think about that.  The first is that it would be a challenge for me, a challenge personally to assume the duties and obligations of sitting on the bench.  I think it would be a challenge for me professionally to learn to change my role from that of an advocate of my client to being an advocate to the judicial system and to uphold its integrity.  The second thing that comes to mind is that it would be an opportunity for me.  It's a great opportunity for me personally to advance my career and to step up to what I consider to be the highest level in my profession, that of being on the bench.  And it would be, of course, a great opportunity for me professionally to serve the people of Greenville and Pickens County and the state of South Carolina.  The final thing that comes to mind is that it would be a real honor for me to serve on the circuit bench.  I'm already honored to be here today.  I'm honored to think that my peers and the citizens of Greenville County think I'm capable of doing this job.  And if I were elected, it would be the highest honor of my professional career.  Thank you very much.

CHAIRMAN MCCONNELL:  Thank you, sir.  Please answer any questions that counsel has for you.

EXAMINATION BY MR. LLOYD:  

Q.
Mr. Miller, you indicated in your opening statement that you believe this would be an advancement in your career.  Do you have any plans to seek additional higher judgeships in the future such as on the appellate court or Supreme Court?

A.
No, I'm not thinking ‑‑ I don't think so and I'm certainly not thinking that far in advance.  This is occupying all my time and thoughts right now.  And I feel fortunate enough to be considered for this position.

Q.
And right now you're planning to serve the complete term if you're elected?

A.
Oh, yes, I would.

Q.
Do you have any plans to eventually ‑‑ or thoughts that you may eventually return to private practice one day?

A.
No, I don't think so.  I believe I would stay on the bench.

MR. LLOYD:  Mr. Chairman, with the Commission's permission I would like to note at this point that based upon the PDQ that was introduced into evidence earlier ‑‑ into the record earlier that Mr. Miller meets the constitutional requirements of this position regarding age, residence, and years of experience.

CHAIRMAN MCCONNELL:  All right, sir.

MR. LLOYD:  Thank you, Mr. Chairman.

BY MR. LLOYD:

Q.
Mr. Miller, I would like to turn now to a few questions on ethical matters and ask you what your general philosophy would be as a Circuit Court judge regarding matters that are of ex parte communications?

A.
I think the canons of ethics address that.  And they are frowned upon and generally should be avoided particularly when they involve matters of substance on a case that's pending before a judge.  And so I think that ex parte communications should be avoided at all costs with the exceptions listed in the canons, that being for scheduling and administrative or emergency reasons.  I believe there's an obligation to disclose that to the other side once they are completed and also assuming no tactical or procedural advantage is gained by that party.  And additionally, there are other exceptions by law which I think include temporary restraining order and discussion of attorneys' fees and costs in capital litigation.

Q.
Have you given any thought at this point to how you might insulate yourself as a judge from improper ex parte communication?

A.
Well, I haven't given a lot of thought to it.  I think just try to be as cordial and courteous as possible in telling them that I would not discuss it.  And other than that, I haven't got a plan in place on how I would handle that.

Q.
Have you formulated a philosophy on recusal and, if you would, particularly address situations where former law partners or associates or, if you're elected, former law clerks might appear before you?

A.
Well, I think kind of the base precept underlying that idea is that a Circuit judge is charged with handling those matters before him as expeditiously as possible.  And I think you want to handle as many cases as you possibly can.  Of course, when there's a reason for disqualification, which would include having an economic interest of either yourself or your family in the matter before you or being closely associated, I think the rule of the canons say that if your partner appears ‑‑ former partner appears before you and it's a matter that you have personal knowledge of or have participated in some way, then you need to recuse yourself as well.  So I think in order to maintain the integrity of the judicial system and impartiality of the judge you should recuse yourself from those type of situations.  I think when there's a de minimis involvement with a matter, it's something that should be discussed on the open record with the parties involved.  And with their consent you could go forward and without their consent I think it would be wise to recuse yourself.

Q.
What standards would you set for yourself as a Circuit Court judge in accepting gifts and social hospitality, particularly from lawyers?

A.
Well, again I would be against receiving gifts from people who are not my close friends and relatives.  It's just not my personality to feel obligated to somebody by receiving a gift from them.  And I think the better practice is not to do it.  It would certainly appear to give the appearance that you‑‑ or that person had some form of influence over you.  And that, of course, has to be avoided at all costs.

Q.
How would you handle a situation where you became personally aware of misconduct by a fellow judge or a lawyer practicing before you?

A.
Well, I think that it would depend on the level of misconduct.  And if ‑‑ and it's hard to know.  You have to look at it on a case‑by‑case basis and try to make a determination as to whether or not the misconduct had risen to the level where it violated an ethical standard.  And if it did, then it's pretty clear that the judge has an obligation to report that to the appropriate authority.

Q.
Are you currently affiliated with any political boards or commissions or activities which might impair your impartiality or at least the appearance of impartiality?

A.
No.  I'm a soccer dad.  I don't know if that's risen to that level yet or not.  No, I'm not in any political parties.

Q.
Do you have any business interests or activities which you might have to extricate yourself from if you're elected to the bench?

A.
Well, I own my office building with three other attorneys.  And I guess it would be necessary for me to sell that and to get rid of that potential conflict and, of course, close out my law practice.

Q.
I wanted to give you also the opportunity to address a matter that I think may have changed in status since the time you filed your PDQ.  That's related to a grievance complaint that was filed against you.  Would you describe for the Commission first in brief detail about what the complaint was concerning and then how it's been handled since then?

A.
Okay.  I'm representing a death sentenced inmate who we had a hearing, I guess, it was last summer.  This is on a post‑conviction relief matter.  And we had a hearing set in the summer.  I think it was June of 1998.  We subpoenaed all the witnesses.  It was a week long trial.  One of the chief‑‑ we thought a very important witness was a former sheriff's deputy had retired and moved to the coast.  He was subpoenaed to appear in court and we ‑‑ but he had an excuse that he could not be there.  So the judge agreed to hear all the rest of the evidence, continue the case so that he could come back when he was able and take his testimony.  We went through the week long hearing.  The case had been going on for three years.  Subsequent to the hearing we filed our first voucher for fees and expenses.  The judge signed it and sent it off.  And then I believe in October we reconvened the hearing.  The sheriff's deputy came from Charleston.  He testified‑‑ he spoke to me personally at the hearing and requested that I ‑‑ that he said he had expenses that he wanted to be reimbursed.  I said, "Well, send them to me and I'll submit them to the court to be reimbursed."   Well, he sent that to me.  The court has finally just now determined what its ruling is going to be.  We have not filed any subsequent vouchers for payment of fees.  He was angry that he was not paid immediately and he filed a grievance against me for his hotel room and mileage.

And since that time I went ‑‑ he filed the grievance.  I didn't do anything because I thought it would look inappropriate.  And then when my liability insurance came up for renewal and they started getting concerned about it I went ahead and paid it to resolve it.  And the complaint has been dismissed.

Q.
Mr. Miller, if you were elected as a Circuit Court judge, have you given any thought to how you would handle the drafting of orders?

A.
Well, I would like to be able draft them all myself, but I realize that that may not be possible.  I like the idea of perhaps coming up with ‑‑ after a matter is heard deciding which way that I would rule, submit my findings of fact and conclusions of law to the prevailing party and ask them to draft an order and submit it to the opposing side and let them review it and have me review it and make sure it complies with what it is I intend to do and then sign the order.

Q.
What methods would you use to ensure that you met deadlines that you have as the court itself, whether it be issuing orders or scheduling matters?

A.
Presently we maintain ‑‑ we have three separate calendars in my office.  I have a separate calendar, we have a computer calendar, and my secretary maintains a separate calendar.  We also keep notations in individual files.  And so far I've never missed a deadline and that's worked for me so far.  I don't really know‑‑ I'm treading on new ground here.  I don't know exactly how the administrative duties of the court works, but I would anticipate using some system similar to that to keep track of due dates and deadlines and so forth.

Q.
What is your thoughts on the term judicial activism?  What does that concept mean to you and do you think the courts have any role at all in setting or promoting public policy?

A.
I think it means just that.  It's a judge who is ‑‑ from his rulings on the bench is changing the public policy and actually

legislating from the bench.  I disagree with it.  I think that's the duty and obligation of the legislature to do that.  I think it's the job of a judge to interpret the laws as they are written by the legislature.  And if they are unclear, then look at the legislative intent to try to come to the correct interpretation.

Q.
Canon IV allows judges to engage in activities to improve the law, the legal system, or the administration of justice.  What activities would you point to that you plan to undertake to further the improvement of the judicial system?

A.
Well, I failed to put this in my form, but I for the last several years have been a judge with the Furman University moot court competition.  They have the regional competition.  It's been there the last three years, I think.  And I've participated as a judge out there and I've really enjoyed that.  I would like to continue to do that.  If asked to speak to civic groups concerning the court administration, I would be happy to do that.  And if some lawyers thought I was smart enough to talk to them about law, I would be happy to speak at CLEs too.

Q.
Is there any current or former judge who you would use as a role model and sort of model your own judicial career after?

A.
Well, I would have to say that the gentleman whose seat that I'm seeking to replace is someone who I've cut my teeth with over the years.  And that's Judge Pyle.  I always thought he was fair‑minded and even‑handed.  He was a strong judge and always pleasant, courteous with me.  Another judge who I used to practice against who then was on the bench was Bill Traxler.  And I've always admired him and thought he was an outstanding judge as well.

Q.
Judge, would you hear a case where you or a family member held a de minimis financial stake or interest in the outcome?

A.
I think that's one of those gray areas that I think probably the better practice may be to not do that.  It's one of those areas that I think would certainly have to be discussed in open court and disclosed to the parties to determine if there was a problem with that.  And then depending on their reaction and just how de minimis my interest was, I think you would have to make your decision about recusal at that time.

Q.
Do you belong to any organizations that discriminate on the base of race, religion, or gender, or any other immutable characteristic such as those?

A.
No, I don't.

Q.
Have you attended and are you current on all mandatory continuing legal education requirements?

A.
Yes.

Q.
I wanted to touch a little bit on your experience.  And I notice from your PDQ and our conversations that your career legal practice has sort of spanned a broad range of cases and types of practice, this including domestic, civil, and criminal.  Is there any area that you feel that maybe you're a little deficient in terms of experience and, if not, is there anything that you would point to about your particular experience that you believe is uniquely suiting you to be on the Circuit Court bench?

A.
Well, I've had a lot more experience in criminal court than I have in civil court.  So if I were going to rate myself, I would say I was stronger as a criminal attorney than I would be as a civil attorney.  I think that I've tried quite a few civil cases and I've been involved in some complex civil cases.  I think the post‑conviction relief death penalty cases are considered complex.  And I was involved in a pretty complex case in federal court which I think has helped me quite a bit.     I've tried all the ‑‑ a lot of the kind of run‑of‑the‑mill cases that seem to appear in Circuit Court, fender benders and small contract disputes and those type of things, but I've spent a lot of time in the courtroom and tried a lot of cases.  I have been working as a part‑time public defender in Greenville County.  And so I've appeared in court an awful lot and I feel comfortable in the courtroom and think that I can‑‑ where I am deficient I believe I can pick up in rapid fashion those particular items of substantive law that I may be a little behind in.

Q.
Are there any areas of civil practice that you tended to concentrate more in?

A.
No.  In a smaller practice we pretty much did what our clients wanted to be done.  We did handle probably more tort work than we have other types of work, but early on in my career since I had good friends at Southern Bank before they were bought ought by First Union I handled some securities law ‑‑ not securities law.  Excuse me.  Some commercial transactions for them, commercial litigation.  So I've got experience there.  I think if I was going to point to where I could use more work, it would probably be in large class action type lawsuits.

Q.
Thank you.  Could you describe what you believe is the appropriate demeanor for a judge?

A.
I think a judge should be patient, dignified, and courteous.  I think they need to be even‑handed, even‑tempered, fair‑minded.  They have to maintain the decorum and order in the courtroom.  I think more than anything it's just to be courteous with the litigants and attorneys and court personnel and to make sure that the court runs efficiently.

Q.
Do you believe that there's ever an appropriate time for a judge to display sternness or anger to lawyers both on the bench and off the bench and outside the courtroom?

A.
Well, I think, as I said, a judge needs to maintain order and decorum in the courtroom, which to me means he needs to stay in control.  And I think if you lose your temper and you're angry, that that is a loss of control.  So I think that's an inappropriate emotion to have.  I think sternness or firmness, just maintaining control in the courtroom to make sure that it runs smoothly and is not interrupted by litigants or attorneys who may act inappropriately.

**End of Excerpt from November 1999 Transcript of Testimony at Public Hearings**
EXAMINATION BY MS. SHAH:

Q.
Mr. Miller, Because you were here so recently in November, would you have any reason to change any of those answers to those questions asked at your last public hearing relating to the Canons of Judicial Conduct, any questions related to judicial temperament, or the administration of a judicial office?

A.
No, ma'am, I would not.

Q.
I'd like to get into your experience.

A.
Okay.

Q.
You clearly let the Commission know already briefly about your experience, but I'd like for you to elaborate on that.


Your PDQ indicates that you've had well over 20 years of legal experience in both civil and criminal law and currently you are involved in civil and criminal litigation.  If you could, just briefly describe what various aspects of civil and criminal law that you've participated in and your level of participation in those cases.

A.
Yes.  I've been in a small firm and have handled probably more criminal cases than civil cases.  I've handled everything from magistrate's level of shoplifting to death penalty cases and everything in between in criminal court.  I've been mostly sole counsel. I have been assistant to some other folks sometimes, and I've had some other people assist me.  For the most part, I've been sole counsel.


In the civil court, I've represented plaintiffs and defendants.  Early in my career before Southern Bank was bought out by First Union, I represented the bank in litigation.


Since that time, in a small practice, we do whatever our clients want us to do.  So it's been a wide variety of work. I've handled complex cases.  I've handled lots of the simple run-of-the-mill cases that are up in common pleas court on a regular basis.  I've practiced before the appellate courts, and I've practiced in federal district court, as well, and the Fourth Circuit Court of Appeals.

Q.
Thank you very much.  I'd like to ask you a question related to sentencing.  I'd like to give you five categories of offenders that would perhaps regularly appear in your court.


The Commission would just like to know your philosophy of sentencing for these offenders.  The first one is repeat offenders, then juveniles that have been waived up to circuit court, white collar criminals, defendants that are socially or economically disadvantaged, elderly defendants or those with some infirmity.  The first one is repeat offenders.

A.
Well, I think, of course, those are people who've demonstrated a lack of cognizance of the importance of adhering to the law, and I think that they would be punished more severely.


Of course, I think you look at a number of factors in those cases, as well.  I think you deal with all of these people on a case-by-case basis.  I think you would look at the length of time between the last conviction and the current reason that they're before the court.  I think you would look at the nature of the previous convictions and any sort of intervening factors that might come into play for the case currently before the court.


But in a general sense, those people need to be punished more severely, and I think the legislature has addressed that by enacting laws with graduated penalties for people.

Q.
The next one is juveniles that have been waived up.

A.
That, of course, as with all of these people, I think you look at the circumstance behind those offenses.  I think you have to look at the nature of the offense.


Certainly a juvenile who is waived up to circuit court has probably committed a much more serious offense which would propel him into the adult system.  But I think you have to look at certainly his background, his family support, his economic status.  All of those factors come into play when you determine how to sentence him.  Of course, you have the option of the Youthful Offender Act with a younger defendant.

Q.
White collar criminals?

A.
I think, again, you look at the nature and extent of their offense.  You look at their background.  Quite often in those cases, in my experience, it's been -- where there's not been physical harm to the victim of the offense, quite often the victim is looking for restitution, and there are avenues available to help repay the offenses that white collar criminals have been engaged in, such as a restitution sentence.

Q.
Defendants with a socially or economically disadvantaged background.

A.
Well, of course, that comes into play with someone who hasn't had some of the advantages of someone else.  With respect to putting food on their table, that certainly deserves an extra look.  But of course, again, you look at the nature of the offense in making that determination.

Q.
And lastly, elderly defendants or defendants with some type of infirmity.

A.
Well, I think that's something you've got to look at closely.  There are certain factors to be considered in that respect, as far as the state is concerned, with how would they deal with those problems, what is the extent of their infirmity.  I've represented people who have been sent to prison who I think will probably die in prison.


I believe those are all factors that you have to look at.  You have to look at the nature of the offense and all of the circumstances surrounding the offense and the background of the defendant other than his infirmity in making that decision.

MS. SHAH:  Mr. Chairman, I'd just like to note for the record the Citizens Committee report for Mr. Miller states that he was found to be qualified pursuant to the evaluative criteria.

BY MS. SHAH:

Q.
I'd just like to get into some housekeeping questions now.

A.
Okay.

Q.
Have you sought or received the pledge of any legislator prior to this screening?

A.
No.

Q.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No, ma'am.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final report is issued?

A.
No, ma'am.

Q.
Have you contacted any members of the Commission?

A.
Yes, ma'am.  I've had the opportunity to meet all of the members of the General Assembly.  So I have spoken with all of the legislative members on the Commission.  I have not spoken with anyone else, I don't believe.

Q.
I would remind you that if you spend over $100 on your campaign for election you must report that amount to the House and Senate Ethics Committees.

A.
Yes, ma'am.

Q.
Are you familiar with the 48-Hour Rule?

A.
Yes, ma'am, I am.

MS. SHAH:  Mr. Chairman, I have no further questions.

THE CHAIRMAN:  Does any member of the Commission have any questions for Mr. Miller?  Thank you, Mr. Miller.  I would just remind you about the 48-Hour Rule.  You're very familiar with the process.  I'd like to thank you for being with us here today and hope you have a safe trip home.

THE WITNESS:  Thank you very much.

(Off-the-record discussion.)

THE CHAIRMAN:  We have with us today Ms. Diane P. DeWitt, who seeks a position on the Circuit Court At-Large, Seat Number 3.

If you would, Ms. DeWitt, would you please raise your right hand?

DIANE P. DEWITT, being first duly sworn, testified as follows:

THE CHAIRMAN:  Have you had an opportunity to review your Personal Data Questionnaire Summary?

THE WITNESS:  Yes, I have.

THE CHAIRMAN:  Is it correct, or do you need any changes to be made?

THE WITNESS:  It's correct.

THE CHAIRMAN:  Do you have an objection to our making that summary a part of the record of your sworn testimony?

THE WITNESS:  No, I don't.

THE CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

NAME:



Ms. Diane P. DeWitt

HOME:



507 Belleview Circle




Beaufort, South Carolina 29902


843-524-5745

BUSINESS:


P.O. Box 1402, 1215 Boundary Street





Beaufort, South Carolina 29901





843-521-1511/521-1779

2.
Date and Place of Birth:  August 25, 1955, at Miami Beach, Florida.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Divorced.


October 12, 1978, First Circuit Family Court of Hawaii on grounds of irreconcilable differences-no fault.  Gregory Michael Piazza was moving party.


July 31, 1998, Beaufort County Family Court, SC, on grounds of one year’s continuous separation.  Diane DeWitt was moving party.


Children:
Jenny P. Sopshier, 26, sales/supervisor




Gregory M. Piazza, 23, U.S. Navy




James Tyler DeWitt, 10, student

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


B.S. in Business Administration, August 1980, Major: Accounting


University of South Carolina, Beaufort & Columbia, SC



Attended Summer 1974-August 1980


Juris Doctor, May 1983


University of South Carolina School of Law, Columbia, SC



Attended August 1980 - May 1983

8.
List the states in which you have been admitted to practice law and the year of each admission.


S.C. admitted to practice November 1983; Bar exam taken once in July 1983

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Gamma Beta Phi Honor Society, USC-B, 1975 - 1978


Women’s Law Association, member, 1982 - 1983


Worked during college and law school

10.
Briefly describe your continuing legal or judicial education during the past five years.


DATE
SEMINAR
MCLE
LEPR

10-29-99
Tort Law Update
6.00
1.00


06-12-99
S.C. Bar Annual Meeting



     Family Law Section/Misuse of Computers
3.00


05-14-99
How to Try a Wreck Case
5.50


01-22-
S.C. Bar Mid Year Meeting


01-23-99
     Employment & Labor Law Section
3.00



     Family Law Section
3.00



     Solo & Small Firm Practitioners
3.00



          Business Valuation Seminar


11-07-98
Ethics for Family Law Practitioners
3.00
3.00


11-06-98
Family Court Bench/Bar
6.00


10-23-98
Persuasion and Communication in the Courtroom
6.25


10-02-98
Traffic/DUI: Confused About the Changes
6.50
0.50


08-28-98
Domestic Practice: Hot Tips
7.25


07-10-98
Child Protective Services Act
6.25
2.00


03-21-97
Hidden Issues in Cases Involving Children
5.00


12-06-96
1996 Family Court Bench/Bar Update
6.00


11-08-96
Auto Insurance Update
7.00
2.00


04-12-96
Understanding the New S.C. Criminal Rules
6.25


01-12-96
Worker’s Compensation Practice in South Carolina
6.00
1.00


11-17-95
Marital Litigation Update
6.00
1.00


08-24-95
The Proposed New S.C. Rules of Evidence
4.00


01-07-95
Civility in the Profession
4.00
4.00

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


“Hot Tips” Domestic Relations, S.C. Bar CLE, Columbia, SC. Corroborating the Client’s Story. September 24, 1999. Discussion of Rule 11, ethical requirements and practice tips for obtaining corroborating evidence.


Domestic Violence-Civil and Criminal Remedies. CODA Shelter Support Group, Beaufort, SC. July 1999.


Beaufort Police Department Reserve Officer Training. Beaufort, SC. June 1999. Four 4-hour classes on constitutional law, law of arrest, search and seizure, and ethics. 


Legal and Ethical Issues in Management. Webster University, Beaufort, SC, MA/MBA program. Spring & Fall 1993, Fall 1992. Topics covered included ethical issues involving defective products, false advertising, environmental hazards, contract negotiations and mergers, price fixing and union organization, as well as legal consequences and principles that applied to the situations studied.


Business Law. Webster University, Beaufort, SC, MA/MBA program. Spring 1994. Topics covered included forms of business organizations, contract law, negligence, Fair Labor Standards Act, Sherman Antitrust Act.


Criminal Evidence. Technical College of the Lowcountry, Beaufort, SC. Fall 1993. This course covered the South Carolina and federal rules of evidence, as well as some constitutional law. Used factual situations and court decisions to teach the hearsay rule and exceptions, Miranda rights and waiver, admissibility of statements of defendants and witnesses, competency of witnesses, admissibility of prior bad acts and prior record of defendant.


Family Law. Technical College of the Lowcountry, Walterboro, SC. Summer 1987. This course covered South Carolina statutory and case law on jurisdiction, venue, Uniform Child Custody Jurisdiction Act, divorce grounds and defenses, annulment, adoptions, common law marriage, equitable division, custody factors. Also drafted pleadings.


Interviewing and Counseling. Technical College of the Lowcountry, Walterboro, SC. Fall 1987. This course taught interviewing techniques required to elicit information from clients and witnesses by paralegals assisting lawyers in case preparation, including financial information, history, present needs. Also counseling clients on services available through other agencies such as women’s shelter, DSS. Examples used for social security cases, domestic relations and bankruptcy cases. Included lectures on confidentiality and ethics.


Criminal Law. Technical College of the Lowcountry, Walterboro, SC. Spring 1988. This course taught procedural law from time of arrest through appeal. Also elements and penalties of most common crimes, and law applicable in death penalty cases.


History of Beaufort Public Defender’s Office. Port Royal Rotary Club, Port Royal, SC. September 1996. History, staffing, case load and funding from 1973 to present.


The Importance of Education for Women. Battery Creek High School, Beaufort, SC. February 1996. Lecture on educational and career opportunities and earning potential.


Careers in the Legal Profession. Career Focus Day, Technical College of the Lowcountry, Beaufort, SC. August 1995. Lecture on educational and career opportunities, earning potential and public service opportunities for lawyers.


Best Budget Proposals. S.C. Public Defender Association Conference, Myrtle Beach, SC. September 1994. Obtaining and managing funding, operating within budgets, documenting and presenting funding needs.


Insanity Defense. U.S. Law, WHHI-TV, Hilton Head Island, SC. February 1994. Discussed elements of insanity defense in South Carolina, procedure after verdict.


Women and the Law. Women’s Equality Day, Marine Corps Air Station, Beaufort, SC. August 1993. Opportunities in the legal profession for women.


Criminal Justice System. Panel Member, Leadership Beaufort, Beaufort, SC. February 1993, January 1992, January 1991. Discussed procedures (arrest through trial) and role of defense counsel.


Pre-Trial Motions Practice. Public Defender Training Conference, Columbia, SC. August 1992. Suppression motions (procedure and law), search and seizure issues, eyewitness identification, admissibility of confessions.


Press Access to Juvenile Hearings. Public Defender Training Conference, Columbia, SC. April 1991. First Amendment v. Defendant’s rights, procedure, burden of proof, factors.


Juvenile Transfer Hearings. S.C. Public Defender Association Conference, Myrtle Beach, South Carolina. November 1990. Lecture on statutory requirements, case law, procedure, evidence at transfer hearings.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, 1983


United States District Court, 1984

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Neighborhood Legal Assistance Program, Walterboro, SC (serving Hampton and Colleton Counties). Hired as staff attorney in Fall 1983, served as managing attorney from 1984 until June 1988.


Represented clients at social security, FmHa, employment security commission, VA and DSS administrative hearings, appeals of ALJ decisions to state and federal courts. Also represented tenants in Magistrate Court evictions, defendants in foreclosures in Federal Court, foreclosures, collection actions and claim and delivery actions in Common Pleas. Brought claims against landlords under S.C. Landlord Tenant Act, filed claims under Consumer Protection Code, Fair Debt Collection Act, and with Manufactured Housing Board. Filed an action in Probate Court on behalf of a deaf client seeking a redetermination of his competency, permission to handle his own funds and specific accounting. Some involvement with actions to quiet title and other real estate matters. Also represented clients in Family Court. Family Court and Probate Court appointments.



These files are not available to me for purposes of obtaining details on procedural history. I also supervised and trained staff attorneys and paralegals, maintained records required under federal regulations, and served as co-counsel on assistants’ cases.


Beaufort County Public Defender Office, Beaufort, SC. Hired as Deputy Public Defender in June 1988, served as Chief Public Defender from July 1988 until April 1993.


Represented defendants in General Sessions and juveniles in Family Court. Also represented adults in Magistrate Court on related charges, and at extradition hearings. Appointed as counsel for witnesses on occasion and in DSS abuse and neglect proceedings when connected to criminal charge. Served as counsel in civil commitment and/or release proceedings for defendants previously found not guilty by reason of insanity, and in criminal contempt proceedings. Investigated cases, negotiated pleas or tried cases as necessary.



I also hired, trained and supervised staff, served as co-counsel on assistant public defender cases. Prepared and presented budget requests, reported to Public Defender Board, and had other administrative duties.



In five years as public defender, I represented clients on approximately 2,000 warrants. Defendants were represented by the Office of Appellate Defense on all appeals.


Private Practice, Law Office of Diane P. DeWitt, Beaufort, SC. April 1993-present.


Criminal trial practice includes representation of defendants in General Sessions and Magistrate Court, occasional appearances before U.S. Magistrate and military tribunals. Also representation of persons being investigated for criminal activity but not yet charged and have been retained at times to represent victim’s interests, probation and parole hearing violations. Civil trial practice includes representation of persons injured in automobile accidents, claims for violation of civil rights, negligence actions, breach of contract; defense of collection actions and other actions for damages; have brought and defended contempt motions and applications for restraining orders; represent inmates on PCR actions as appointed or retained, defense of forfeitures, and in Magistrate Court appeals. Representation of landlords and tenants in eviction actions; serve as guardian in probate appointments for minors and incompetents; serve as guardian for John Does in quiet title actions. Also represent clients in every type of case in Family Court, represent persons at social security administrative hearings and through appeals process in U.S. District Court. Basic real estate work related to conclusion of property divisions in divorce cases. Draft leases, contracts, promissory notes, powers of attorney, prenuptial agreements, other documents. Have appealed denial of medical benefit payments through CHAMPUS and BC/BS administrative appeal process. All real estate closings, estate administrations, worker’s compensation, employment discrimination/harassment, medical and attorney malpractice cases are referred to outside counsel due to limits on my time, resources and staff capabilities.



REPRESENTATIVE LIST OF CRIMINAL CASES:



Criminal Cases as Chief Public Defender: 


State v. Seabrook, 90-GS-07-933,934. Distribution of Crack Cocaine/Possession with Intent to Distribute. Throw down case. Main issues at trial were identification of Defendant by Officer and CI, reliability, prior record of CI, motion to reveal the deal, alibi defense. Convicted.


State v. Chris Franklin, 425 S.E.2d 758 (S.C. App. 1992) Reh. Den., Cert. Den. 15-year-old charged with Murder (2 cts.) of father and stepmother and Grand Larceny. Transfer hearing in Family Court. Motion to quash indictments granted on grounds jurisdiction still in Family Court. Reindicted. Issues at trial were competency, argued a motion to change venue, motions to suppress statements, competency of two child witnesses, admissibility of statements made by deceased stepmother, admissibility of opinion evidence of defense expert, admissibility of Defendant’s juvenile criminal record, requests to charge manslaughter, self-defense and battered child’s defense. Convicted of Murder (2 cts.), acquitted of Grand Larceny.


State v. Antonnier Adolphe, 314 S.C. 89, 441 S.E.2d 832 (Ct.App. 1994). Defendant was tried on indictments for two counts trafficking in crack cocaine and sale of crack cocaine. Search warrant for stash house obtained based on information from street suspect who had been arrested after he assisted in a purchase of crack for a wired confidential informant at a separate location. Defendant Adolphe and others were at the stash house at time search warrant executed. Drugs and other evidence found in stereo speakers. Street suspect taken to stash house and identified Adolphe as seller of crack at first location. All defendants but Adolphe posted bond and fled prior to trial. Co-defendant cases were severed. Adolphe was tried on trafficking indictments only. At trial, motion to suppress testimony of crack sale as evidence of prior bad acts denied; motion to suppress eyewitness identification by street suspect of Adolphe as drug seller denied; motion to suppress all evidence on basis search warrant affidavit did not support probable cause denied; motion to suppress evidence on grounds inventory and officers’ testimony not specific as to location individual items of evidence were found denied; motion to suppress all evidence and testimony mentioning Defendant’s nationality as Haitian was denied. Court of Appeals reversed Defendant’s conviction on grounds the search warrant should not have been issued because the affidavit coupled with the Johnson hearing failed to supply facts creating probable cause. There was no showing of the confidential informant’s reliability and the informant’s allegations were never corroborated by any identifiable individuals. Good faith exception inapplicable if the underlying affidavit does not include sufficient information to allow a magistrate to determine probable cause. Evidence seized must be suppressed. Other issues raised, not addressed by Court of Appeals.


State v. Hutson. 91-GS-07-443. Criminal Sexual Conduct with a Minor 1st Degree. Motions to exclude witness testimony of child’s statements as being hearsay/bolstering outside scope of res gestae exception to hearsay rule. Cross examination of medical experts. Request to charge lesser included offenses and ABHAN.


State v. Frazier, 92-GS-07-2015. Armed Robbery. Hearing on motion to suppress eyewitness identification based on improper police procedures denied. Alibi defense. Request to charge common law/strong armed robbery denied. Acquitted.


State v. Rhoe, 92-GS-07-1381. Armed Robbery. Hearing on motion to suppress witness identification denied. Expert testimony on witness identification presented. Alibi defense. Convicted of Common Law Robbery.


State v. Smalls. Trafficking in Crack Cocaine. Motion for State to produce CI/provide additional information of whereabouts pursuant to State v. Diamond and other cases. Motion to continue so defense could find CI as potential defense witness. Denied. Motion to suppress tape and testimony received from CI who was not present to testify was granted. Convicted. Distribution of Crack dismissed because CI could not be found.


State v. Brown, 92-GS-07-991. Armed Robbery. Motion to suppress witness identification denied. Alibi defense. Convicted of Common Law Robbery.


State v. Tyrone Jenkins, 322 S.C. 414, 472 S.E.2d 251 (1996), reversing State v. Tyrone Jenkins, 317 S.C. 183, 452 S.E.2d 612 (Ct.App. 1994), rehearing denied. Defendant was convicted by a jury of first degree burglary, acquitted on the related grand larceny indictment. Motion to suppress Defendant’s oral statements to officer was made on three grounds. First, the Defendant’s Miranda waiver was not voluntarily or knowingly made because he was under the influence of crack cocaine at the time warnings, waiver and statement given as shown by officer’s own testimony and by Defendant’s testimony at Jackson v. Denno hearing. Second, the Defendant’s statement that he did not commit the burglary, he just ran a school for burglars was not admissible under the Lyle “bad acts” exception because there was no evidence this burglary was connected to any other burglary. Third, the introduction of Defendant’s burglary school statement was unduly prejudicial. Motion to suppress was denied. Court of Appeals upheld conviction and admissibility of statement as evidence of common scheme or plan. Supreme Court reversed. No evidence of similarity of burglaries, or common scheme or plan. Testimony clearly prejudicial as other evidence of guilt far from overwhelming.


State v. Swinton. Burglary 1st and Grand Larceny. Motion for directed verdict denied. Acquitted. Numerous indictments. Tried on one case. Multiple other indictments dismissed.


State v. Albany. Sale of Crack Cocaine. Credibility of CI in question. Motion to produce CI’s complete criminal record granted. Acquitted.


State v. Howard, 92-GS-07-2168. Pointing a Firearm. Conflict in Complainant/Defendant versions of facts. Convicted.


State v. Gilbert, 91-GS-07-1239. Possession with Intent to Distribute Crack Cocaine. Throw down case. Acquitted.


State v. Heyward. Burglary 2nd Degree, Armed Robbery. Motion to suppress witness identification. Motion to suppress evidence seized on grounds of invalid search warrant. Denied. Alibi defense and expert witness presented by defense on eyewitness ID problems. Convicted.


State v. Priester, 93-UP-280 (S.C. Ct. App. dated Nov. 2, 1993). Distribution of Crack Cocaine. Motion to suppress identification. Alibi defense. Objection to reply testimony by jailhouse informant that he had bought drugs from Defendant on previous occasions for which Defendant was not charged. Prior to reply testimony, Court granted defense motions for witness record and motion to reveal the deal. Conviction reversed on appeal. Reply testimony not admissible.


State v. Yarrington, 92-GS-07-0002. CSC 1st Degree. Strictly facts. Consent defense. Not guilty.


State v. Anderson, 91-GS-07-412,413,414. Kidnapping, CSC 1st Degree, Armed Robbery. Motion to suppress statements, motion to suppress witness identification of Defendant. Alibi defense. Presented experts on eye witness identification and chemist to refute State’s experts on clothing analysis and hair samples. Directed verdict on Armed Robbery. Allen charge. Hung Jury. Mistrial. Retried. Convicted.


State v. Prince, 90-GS-07-2216. Decedent’s body found in young mother’s mobile home while she was incarcerated on unrelated charges. Pre-trial motion to suppress testimony of four-year-old son as State’s witness on grounds that he was not competent to testify. Reputable psychologist testified for defense that child was not competent. Child had been tested and interviewed on four different occasions and was functioning on about a two-year-old age level. Also testified that child had been improperly questioned repeatedly by police, social workers and lawyers. Judge denied motion. Also motion to suppress Defendant’s statement due to violation of 6th Amendment granted. Defendant acquitted.


State v. Jenkins, 88-GS-07-835. Murder. Motion to disclose criminal record of Co-Defendant testifying as State’s witness and to reveal the deal. Duress defense. Acquitted.


State v. Williams, 90-GS-07-2046. Voluntary Manslaughter. Motion for criminal records on all State’s witnesses granted. Defense of others presented. Acquitted.


State v. Singleton, 91-GS-07-701. Murder. Motion to suppress statement, suppress evidence obtained as a result of statement, motion to exclude photographs of body as being unduly prejudicial. Request for instruction on self-defense denied. Convicted.


State v. Allen, 91-GS-07-1700, 1701. Assault and Battery with Intent to Kill (2 cts.). Numerous witnesses to fight testified for State and defense. Evidence of Defendant’s good character introduced. Self-defense case. Convicted.


State v. Bostick, 86-GS-07-812, 813. Forgery (2 cts.). Eyewitness ID and handwriting expert case. Pled after State’s case concluded.


State v. Manigault. Murder, Armed Robbery and Conspiracy. Two Co-Defendants, one testifying for State. Motion for redaction of Co-Defendant’ statements under Bruton. Motion for severance on grounds 2nd Co-Defendant’s testimony in her own defense concerned other bad acts of my client for which he had never been charged and were not similar or related in any way to Murder charge. Her testimony would have been unduly prejudicial and was not admissible. Severance motion granted. Indictment dismissed after Co-Defendant acquitted. Plea on unrelated charges.


State v. Woods, 91-GS-07-654. Murder. Battered Woman’s Defense. Alford plea to Manslaughter, suspended sentence.


State v. Evans, 90-GS-07-1512, 1511, 1513. Kidnapping, Armed Robbery, and CSC 1st (2 cts.). Insanity defense. Found not guilty by reason of insanity. Civil Commitment Hearing.


State v. Johnson, 92-GS-07-1354. Murder. Found not competent at first hearing. Later determined not guilty by reason of insanity. Confined to State Hospital at civil commitment hearing. 


Representative Criminal Cases While in Private Practice - Last 5-6 Years:


State v. Russell, 88-GS-07-1397. Retrial of Defendant previously convicted of Manslaughter at trial on Murder indictment. Was granted new trial on PCR. Second trial issues: motions to suppress statement, admissibility of State’s witness’ criminal record and character evidence of other bad acts, admissibility of Defendant’s prior record, request for self-defense instructions. Defendant acquitted. Co-Counsel on this case.


State v. Livingston, 327 S.C. 17, 488 S.E.2d 313 (1997). Client arrested and indicted for Reckless Homicide. Later indicted for Felony DUI. Trial on both indictments. Motion to continue denied, motion to limit police presence in courtroom denied. Motion to suppress Defendant’s statement granted. Objection to coroner’s lay testimony on Defendant being “under the influence” denied. Motion to suppress drug analysis on basis BA not offered or refused denied. Objection to Solicitor’s introduction of victim impact testimony by victim’s husband and photograph denied. Motion to require State to elect which indictment to proceed on denied. Motion for directed verdict on Felony DUI denied. Convicted of Felony DUI, acquitted of Reckless Homicide. Supreme Court reversed. Admission of victim’s husband’s testimony to effect they were both police officers, newlyweds and wedding photo was irrelevant, highly inflammatory and prejudicial. Not harmless error as urinalysis inconclusive as to whether Defendant was driving under influence of marijuana.


State v. Heyward, 94-GS-15-380, 381. CSC with Minor 1st, Lewd Act on Minor. Motion to require State to elect which indictment to proceed on denied. Motion to suppress identification as tainted by improper photo lineup identification. Motion to suppress testimony of victim from prior case alleging CSC with Minor wherein Defendant pled to ABHAN. Motion to suppress and objection made on grounds no similarity in crimes or evidence of common scheme or plan. Denied. Motions to determine competency of State’s witness and for criminal record of State’s witness granted. Alibi defense presented. Motion for directed verdict denied. Acquitted.


State v. Wright, 98-GS-07-1083, 1085, 1084. Possession of Pistol by Felon, Possession with Intent to Distribute Marijuana, Sale of Marijuana. Client was present in trailer with 8 others when search warrant was executed. Only he and one Co-Defendant arrested. Marijuana and gun in bathroom near Defendant. Sale from trailer at prior time one reason for search warrant. Filed motions to disclose CI record, motion to reveal the deal. Prepared for trial instructions on mere presence, simple possession, voir dire, motion to suppress search warrant on staleness grounds, lack of credibility of CI. Prior to call of case, motion to quash gun charge granted on ground facts set forth in indictment did not meet elements of 16-23-30. Defendant’s prior conviction for possession of crack not a violent offense. Sale of Marijuana dismissed by Solicitor. CI could not be found and Defendant obviously did not meet detailed description of drug seller as set forth in report. Plea to Possession WITD Marijuana. At sentencing, motion to sentence Defendant as a first offender due to Baldazar argument was granted. Defendant had no attorney on plea to simple possession of crack which was entered on day after release from mental hospital. Although he did not get time at original plea, Defendant was on probation and facing imposition of suspended sentence since the new plea to Possession WITD Marijuana was a violation of probation. Documentation provided to Court, plus evidence that the crack case was weak. If Defendant had counsel in that case, he would not have pled. Based on facts of case (“Defendant in wrong place at wrong time”), weight of marijuana and recommendation of continued probation by agent, Defendant received suspended sentence. Would have filed PCR application on crack conviction but statute of limitations had run.


State v. Miller, 95-GS-27-0088. Murder. Shootout at night club. Motion to change venue denied. Motion to suppress Defendant’s statement on 5th and 6th Amendment grounds, motion to suppress gun and ballistics evidence as being “fruit of poisonous tree” - obtained as a result of illegally obtained confession. Denied. Other issues/objections on admissibility of prior bad acts/character of State’s witness. Request to charge self-defense denied. Convicted.


State v. Hardy, 94-GS-07-2108. Failure to Stop for Blue Light, Possession of Crack Cocaine, Possession within ½ Mile of a Park. Tried on all indictments. Suppression motion on grounds no probable cause to stop vehicle. Motion to suppress evidence/testimony of other bad acts for which Defendant had not been charged granted. Motion for directed verdict granted as to Possession and Possession within ½ Mile of Park. Necessity defense on Failure to Stop. Convicted.


State v. Blake, 99-GS-07-602. Indicted for Kidnapping, CSC 1st. Consent defense. Prepared for trial, including cross of DNA expert - motion to determine Defendant’s competency based on mental retardation report, motion to suppress Defendant’s statements, motion to disclose victim’s criminal record. Indictments dismissed. Client reindicted for Violation of S.C. Code Section 44-23-1150 Unlawful for a Correctional Officer to Have Sex with an Inmate. Plea, suspended sentence.


State v. Patton, 94-GS-07-660. DUI 2nd, DUS, Open Container. Acquitted of DUS at Mag. bench trial. Acquitted of Open Container at Mag. jury trial. Jury trial on DUI 2nd. No BA. Cross on field sobriety tests. Acquitted.


State v. Tapley, Warrant Nos. E132237, 40, 41, 42. Unlawful Carrying of Pistol (4 cts.). Plea for suspended sentence after jury selection and opening arguments.


State v. Lingard, Warrant Nos. D725578, 77. Armed Robbery, Grand Larceny Motor Vehicle. Ran client on polygraph. Prepared for trial. Plea to Accessory After Fact. YOA suspended. Agreement to testify for State against Co-Defendants.


State v. Lucas, 97-GS-07-1874, 1875, 1876. Kidnapping, Spousal Sexual Battery, CDVHAN and Probation Violation. Several bond hearings. Prepared for trial. Probation revoked. Plea to Mag. level CDV, 30 days concurrent with probation revocation. Kidnapping/Marital Rape dismissed.


State v. Carter, 96-GS-07-1874, 1875. Kidnapping, ABIK. Unusual facts. Prepared for trial. After jury selection, client entered negotiated Alford plea to ABHAN. Suspended sentence and restitution for medical bills. Kidnapping charge dismissed.


State v. Heflin, 94-GS-07-2086. ABIK. Knife fight with self-defense. Jury trial. After several of State’s witnesses testified, Defendant was offered plea to ABHAN, no restitution. 5 years concurrent with parole revocation.


State v. Patton, 95-GS-07-0044. DUI 2nd. Jury trial. No BA. Usual cross examination on field sobriety tests. Mistrial - hung jury. Nolle prossed.


State v. Barnwell. Failure to Stop for Blue Light, DUI. PTI on Blue Light/Jury trial on DUI.


State v. David M. juvenile. Violation of School Safety Act (2 cts.). Threats to teachers. Trial on one charge, guilty. Plea on other petition.


State v. Wagner. Burglary 1st, GL, CDV. No probable cause. Dismissed at preliminary. CDV dismissed. Husband accused of breaking in his own house and taking property of the marriage.


State v. Simmons. Dist. Crack Cocaine, Poss. WITD Crack Cocaine. Dismissed at prelim. Mere presence defense. Indicted and nolle prossed.


State v. Reynolds. DUI. Client acting pro se had been convicted by jury of DUI. Filed motion for new trial based on inadmissibilty of evidence. Motion granted. At second trial jury deadlocked, mistrial granted. At third trial, Defendant acquitted. Issues on chain of custody, admissibility of blood test results.


State v. Brinson. DUS 4th, Probation Violation. Plea for time served. Probation terminated.


State v. Evans. Accused of being part of a shoplifting ring. Receiving Stolen Goods and GL. PTI.


State v. Stegall. DUS 1st and DUI 2nd. Motion to dismiss DUS on grounds Defendant was a Georgia resident, with valid Georgia driver’s license. S.C. suspension period had ended. Granted. Jury trial on DUI. Credibility of witnesses at issue. Convicted.


State v. Simmons. Distribution of Marijuana. Motion to disclose CI. Credibility of CI at issue. Entrapment defense. Plea for suspended sentence.


State v. Bunton. DUI. Plea.


State v. C.L. Client being investigated for embezzlement. Resolved through negotiation with employer. Not charged.


State v. Simmons. Harassing Telephone Call. Dismissed at preliminary hearing.


State v. Parsons. Assault and Battery. Dismissed by Complainant prior to trial.


State v. Chandler. Assault and Battery with Intent to Kill. Dismissed at preliminary hearing, no probable cause. Mag. Court bench trial on Malicious Injury to Personal Property. Not guilty.


State v. Dudley. Armed Robbery (4 cts.), Probation Violation. Plea to one count Common Law Robbery, 8 years concurrent with probation violation.


State v. Galloway. Speeding Ticket. Mag. Court bench trial.


State v. Baker. Alleged embezzlement of fines from Mag. office. Inconclusive audit report. Defense required knowledge of Mag. Court administrative reporting, division of fines, accounting and auditing principles. PTI with some restitution.


State v. Pendel. Petit Larceny. Restitution. Charge dismissed.


State v. Osborne. Unlawful Possession of Pistol - Under 21. Plea. Intimidation of a witness. Dismissed. Mag. Court - Discharging Firearm in City, Receiving Stolen Goods. Dismissed.


State v. Reese. Possession of THC with Intent to Distribute, Possession with Intent to Distribute Mushrooms. Bond hearing. Analysis showed no illegal substance. No billed.


State v. Capers. Unlawful Telephone, Stalking. PTI.


State v. Halker. Pointing a Firearm. Dismissed at preliminary hearing.


State v. Stafford. Parole hearing. Serving time for probation revocation CSC with Minor, which had involved consensual sex with teenage girlfriend. Obtained affidavits from victim and her mother for parole hearing.


State v. Mosley. Conspiracy to Traffic in Counterfeit Cocaine. Indicted as Conspiracy to Violate Drug Laws. Client riding in car with numerous people after passenger sold fake dope to undercover officer for large sum. Dismissed.


State v. Evans. GL Auto. Charge changed to Use Without Permission at preliminary hearing. Dismissed by victim.


State v. Pruitt. Distribution of Crack Cocaine. Mere presence defense. Dismissed.


State v. G.S. Represented Marine in base investigation of alleged Florida rape. Private polygraph and NIS polygraph run. Cleared by military police. Obtained co-counsel in Florida who represented client at bond hearing and preliminary hearing wherein charge was dismissed based on S.C. NIS investigation provided to Florida law enforcement.


State v. Manbeck. DUI. Attended BA refusal hearing - favorable ruling. DUI trial. Convicted.


State v. Peter P. Florida probationer in S.C. in violation of probation to care for children who were here. Requested and coordinated transfer of probation from Florida to South Carolina by obtaining necessary verification of circumstances. Dismissed Florida violation citation through agency cooperation.


State v. Davis. DUI/DUS 3rd. Convicted in Mag. Court on DUI. Plea to DUS 2nd, fined.


State v. Osborne. Possession of Alcohol by a Minor, DUS. Bench trial. Not guilty DUS. Guilty alcohol possession.


State v. Hall. Bench warrant on DUS 3rd. Vacated bench warrant. Plea to DUS 2nd.


State v. Mullins. CDV. Mag. trial. Acquitted.


State v. Smith. DUI, DUS, Open Container. Jury trial. Directed verdict DUI. Plea to other charges.


State v. Ward. Possession of Crack with Intent to Distribute. Throw down case. Entered drug treatment program. Plea, suspended sentence.


State v. Jackson. DUI. Trial in Mag. Court. Convicted.


State v. Yates. Assault and Battery. Bench trial. Not guilty.


State v. McKinnon. DUS 3rd, Possession of Cocaine. Search issue. Lab report negative for drugs. Plea to DUS 2nd.


State v. Washington. Assault and Battery with Intent to Kill. No evidence client involved. Dismissed by Complainant.


State v. Smalls. Assault and Battery with Intent to Kill. No evidence client involved. Dismissed by Complainant.


State v. Goodsen. Possession with Intent to Distribute Crack Cocaine. Plea to Possession of Cocaine.


State v. Heflin. Indecent Exposure (4 cts.). PTI.


State v. Frioux. Trespassing, Unlawful Possession of Firearm.  Distraught father arrested after going to retrieve daughter from her boyfriend’s house. Bench trial on Trespassing. Not guilty. Gun charge dismissed.


State v. Jansen. Possession of Beer by a Minor, False Information to Police, Fake ID. College student. PTI.


State v. Hucker. Possession of Beer by a Minor, False Information to Police, Fake ID. College student. PTI.


State v. Seaver. Assault and Battery, Simple Possession of Marijuana, Possession of Drug Paraphernalia. Plea to A&B, 1 day time served. PTI on drug charges.


State v. Buckner. CSC 1st. Dismissed by Complainant.


State v. Buckner. Distribution of Crack Cocaine (2 cts.), Possession with Intent to Distribute Crack Cocaine. Dismissed when client pled to other charges.


State v. Housey. Sale and Distribution of Crack Cocaine, Sale of Marijuana (2 cts.). Plea to Sale of Crack Cocaine, marijuana charges dismissed. Imperfect entrapment defense. Defendant with psychiatric problems acted as unwitting CI for undercover cop in accommodation crack sale. Suspended sentence.


State v. Goodson. DUS 3rd. Reduced to DUS 2nd. Plea.


State v. Ladson. Distribution of Crack Cocaine, Grand Larceny. GL dismissed, no p.c. Prepared for trial on drug charge. Informant could not be found.


State v. Slagel. Grand Larceny. Lack of evidence to convict, possible fraudulent claim by victim. Dismissed.


State v. Seaver. ABHAN (2 cts.). Resolved one case through Complainant’s attorney - paid medical bills, charge dismissed. Other Complainant failed to appear when case called for trial. Dismissed.


State v. McCaleb. CDV. Dismissed upon conclusion of custody litigation.


State v. Osborne. Shoplifting, Trespassing. Restitution. Charges dismissed by store owner.


State v. Randalls. Unlawful Possession Pistol/Under 21. PTI.


State v. Patilla. Possession with Intent to Distribute Cocaine, Unlawful Possession of Liquor, Simple Possession of Marijuana. Plea to Possession of Cocaine, suspended sentence. Time served on Mag. charges. Consent search of vehicle.


State v. Washington. Breach of Trust with Fraud. Intent/Obtaining Goods under False Pretense. Restitution paid. Dismissed.


State v. Simmons. Criminal Sexual Conduct with Minor 2nd Degree. Problems with medical evidence and credibility of Complainant. PTI.


State v. Steven G. Indecent Exposure. Petition dismissed. Child urinating in yard while playing. Neighbor called police.

State v. Bazemore. Burglary 2nd (3 cts.), GL (3 cts.). Plea to Burglary 2nd, Petit Larceny. Other indictments dismissed.


State v. O’Hara. Leaving Scene of Accident, Improper Backing. Dismissed on basis of witness affidavits obtained.


State v. Brian R. Juvenile. Burglary 2nd, Grand Larceny, Receiving Stolen Goods, Indecent Exposure. Extensive mental health problems and treatment record. R&E and probation.


State v. Hollman. CDV, ABHAN. Convicted of CDV on bench trial. ABHAN dismissed by Complainant.


State v. Mullins. CDV. Not guilty at bench trial.


State v. Desai. Contributing to Delinquency of Minors (3 cts.), Sale of Cigarettes to Minors. PTI


State v. Fields. B&E Auto, P/L. Motion to suppress eyewitness ID. Alibi defense.  B&E dismissed. Plea to P/L.


State v. Priest. CDV. PTI


State v. Ruth. Forgery, P/L. Restitution paid. Charges dismissed.


State v. Dangerfield. DUI trial. Hung jury, mistrial. Motion to dismiss based on testimony at first trial granted.  


State v. Desai. Speeding ticket. Bench Trial-Not Guilty.


State v. Wright. Armed Robbery. Eyewitness ID case. Perfect alibi. Obtained verification Defendant was in prison in Delaware at time this armed robbery occurred in S.C. Charge dismissed. Vacated bench warrant on old crack sale indictment which was dismissed.


State v. Harvey. Assault and Battery. Ex-wife/new wife fight. Jury trial. Convicted.


State v. Russell. DUI 2nd. Plea.


State v. Angela S.  Juvenile probation violation.


State v. Ferguson. Possession with Intent to Distribute Crack Cocaine. Client a passenger in vehicle stopped for speeding. Mere presence defense. Dismissed at preliminary hearing.


State v. Dashi. Possession of Sawed-Off Shotgun, Possession with Intent to Distribute Crack Cocaine, Possession with Intent to Distribute within ½ Mile of School, Carrying a Concealed Weapon. Police called to house in reference to domestic dispute. Told Defendant and friend to leave, put on jeans girlfriend handed him, grabbed bags belonging to him and friend. Searched as leaving. Crack in jeans. Claimed lack of knowledge, not his pants or bag. Petition for PTI denied. Plea to 2 indictments. Others dismissed.


State v. Client. Insurance Fraud investigation. Resolved with restitution and civil penalty. Memorandum of Understanding entered. No criminal action pursued.


State v. Fennell. CSC with Minor. Grand jury requested victim and parent appearance. Failed to appear 3 times. No billed.


State v. Shelton P. Juvenile. Bomb threat (2 cts.). Client a resident of Kentucky. Not wanted back in state to try case. Petitions dismissed.


State v. Hill. Transfer of alcohol to a minor. Pending.


State v. Gadson. Trafficking Crack Cocaine, Conspiracy to Traffic, Possession of Crack, Unlawful Possession Pistol, Assaulting Police Officer, Resisting Arrest. Three different cases involving probable cause to stop vehicles, consent to search, validity of search warrant. Negotiated plea to Possession with Intent to Distribute, 18 years. Other indictments dismissed.


State v. Greene. Possession Cocaine, Simple Possession Marijuana, Resisting Arrest.  Cocaine lab report negative, charge dismissed. Validity search warrant and legality of search procedures in question. Co-Defendant claimed marijuana. Resisting Arrest dismissed since Defendant was shot by police during arrest and lost his civil suit.


State v. Baughman. Possession with Intent to Distribute Crack Cocaine, Possession with Intent to Distribute Marijuana. Lab report negative for crack cocaine. No probable cause for search warrant. Dismissed.


State v. Harrell. Possession with Intent to Distribute Crack Cocaine, Possession with Intent to Distribute Marijuana. Lab report negative for crack cocaine. No probable cause for search warrant. Dismissed.


State v. Boyles.  ABHAN. Dismissed by Complainant upon resolution of custody case.


State v. Suzanne A. Juvenile. Assault and Battery. Girl fight. Plea, probation, essay and apology.


State v. Roger C. Juvenile. Burglary 2nd, Grand Larceny. R&E, evaluation, probation, restitution.


State v. Corley. Conspiracy to Commit Grand Larceny. Vacated bench warrant. Indictment dismissed upon review of case with Solicitor.


State v. Robert W. Juvenile. GAL Appointment for fifteen-year-old accused of CSC 1st on younger sister. Approved plea to Lewd Act. Sexual offender treatment.


State v. Burns. CDV. Dismissed by Complainant.


State v. Kari T. Juvenile. Possession Weapon on School Grounds. EH student. Suspended R&E, probation.


State v. Granet. CDVHAN. Complainant moved to California. Dismissed.


State v. Skipper. Indecent Exposure. PTI.


State v. Jamar S. Juvenile. Grand Larceny. Plea R&E, evaluation and probation.


State v. Sparta. Contributing to Delinquency of a Minor-Attempted CSC with a Minor. Pending.


State v. Chaplin. Resisting Arrest, Possession with Intent to Distribute Crack Cocaine, Probation Violation. Videotape case. Negotiated plea concurrent with probation violation. Client fled. Bench warrant issued.


State v. Charleton. Petit Larceny. Pending.


State v. Singleton. DUS 3rd. Reduced to DUS 2nd per driving record. Plea, fined.


State v. Scott. Hindering an Officer, Threatening Public Official, Possession of Cocaine, Crack Cocaine and Marijuana. PTI.


State v. Ezell. DUI. Acquitted at Magistrate jury trial. Unusual facts. 


State v. Riebold. Simple Possession of Marijuana. Florida college student forfeited bond on Simple Possession. Driver’s license suspended. Consent Order vacating conviction and granting new trial. Enrolled in PTI.


US v. Gestwicki. DUI trial before US Magistrate. Motion to suppress client’s statements.


State v. Ferguson. Possession of Crack Cocaine. Mere presence defense. Dismissed at preliminary hearing.


State v. MacArthur. DUI trial. Convicted. Appeal to Circuit Court. Upheld.


State v. McBride. DUI. Jury trial. Not guilty.


State v. Jenkins. Probation Violation. Restitution paid. Terminated.


State v. George H. Larceny of Vehicle. Juvenile trial. Found guilty.


State v. Scott. Possession Crack Cocaine, Possession Cocaine, Simple Possession Marijuana. Search warrant executed at residence where Defendant was roommate. Convicted at Mag. bench trial without counsel on marijuana charge. Filed motion for new trial which was granted. PTI all charges.


State v. Driggers. Assault and Battery. Blind man accused of fondling co-worker.  Jury Trial. Directed verdict, not guilty at conclusion of State's case.


State v. Scott. Assault and Battery. Dismissed by Complainant day of trial.


State v. Kinlaw. Burglary 1st. Bond hearing. Dismissed at preliminary hearing. Should have been charged with Magistrate level Receiving Stolen Goods. State’s witness against person he purchased items from.


State v. Sanders. Possession with Intent to Distribute Marijuana. Imperfect entrapment defense. Plea, suspended sentence.


State v. Sparta. CDV. Not guilty, bench trial.


State v. Jenkins. Simple Possession Marijuana, Possession with Intent to Distribute Crack Cocaine. Questionable probable cause for stop of vehicle. PTI.


State v. Galloway. Possession with Intent to Distribute Marijuana. Probable cause for investigative stop and consent to search vehicle an issue. Negotiated plea.


State v. Simmons. Possession with Intent to Distribute Marijuana. Search warrant validity in question. Plea, suspended sentence.


State v. Buckner. Trafficking Cocaine, Possession with Intent to Distribute Marijuana, Possession Weapon by Felon. Validity of search warrant an issue. Plea to package deal with new charges, some indictments dismissed.


State v. Gainey. Represented Defendant during investigation of CSC with Minor.  Defendant passed polygraph, not arrested.


State v. Samuels. Conspiracy to Violate S.C. Drug Laws, Conspiracy to Violate S.C. Drug Laws within ½ Mile of School. Defendant present at residence when search warrant executed based on prior drug sales from home he was visiting. No evidence of conspiracy as set forth in State v. Mouzon. Indictment dismissed.


State v. McCollough. ABIK. Fight with husband's girlfriend. PTI with restitution for medicals.


State v. Chris L. Grand Larceny, B&E Auto (4 cts.). Juvenile. Plea in Family Court.

State v. Moultrie.  Possession with Intent to Distribute Crack Cocaine. Mere presence defense. PTI.


State v. Todd. DUI. Jury trial, convicted. Cross-examination on field tests. Handicapped client.


State v. Mitchell. Assault and Battery of a High and Aggravated Nature. PTI.


State v. Simmons. DUS. Convicted. Appeal to Circuit Court. Reversed. No Valid S.C. Driver’s License.


State v. Robertson. DUI. Defendant not competent to be tried. Committed to State Hospital.


State v. Witter. Sale Crack Cocaine, Sale within ½ Mile, Conspiracy. Bond hearing. Direct indictment by grand jury. Turned client in. Problems with CI, undercover officer and chain of custody of evidence. Negotiated plea to sale indictment, suspended sentence. Others dismissed.


State v. Themins. CDVHAN. PTI.


State v. Williams. CDV (2 cts.). Motion to dismiss for lack of probable cause, alleged facts don't meet elements of offense denied. Pending trial.


State v. Jenkins. Possession of Crack. Dismissed. No probable cause for arrest.


State v. Taylor. CDVHAN, Child Endangerment. Pending.


State v. Steve. Sale of Crack Cocaine. Videotape case. Pending.


State v. Byson. DUS 2nd, Failure to Stop for Blue Light, Open Container, Possession with Intent to Distribute Crack Cocaine. Problem with identification of vehicle driver, who ran from police. DUS dismissed. PTI on other charges.


State v. Pruitt. Possession Cocaine. Mere presence defense. PTI.


State v. Glasner. DUI. Hired to enter plea in Defendant’s absence and pay fine.


State v. Finley. Possession with Intent to Distribute Marijuana, Distribution of Marijuana (11 cts.), Distribution within ½ Mile of School (11 cts.). Some sales were accommodation sales. Imperfect entrapment defense. Plea to one sale, Possession with Intent to Distribute.


State v. Spaulding. Fraudulent Check. Dismissed by Solicitor. Pre-existing debt.


State v. Jenkins. DUI, Open Container. Pending, waiting on jury trial. Represented Defendant at administrative hearing. Waiting on decision.


State v. Bulock. Eavesdropping/Peeping Tom. PTI.


State v. Pellam. Conspiracy to Trawl for Shrimp, Conspiracy to Trawl in Closed Waters. Dismissed.


State v. Baker. Conspiracy to Trawl for Shrimp, Conspiracy to Trawl in Closed Waters. 


State v. Baker, Conspiracy to Trawl for Shrimp, Conspiracy to Trawl in Closed Waters.  Plea to one charge, other dismissed.


State v. Ladson. Threatening to Use Incendiary Device. Remanded to Magistrate Court as Disorderly Conduct.


State v. Nicole B. Juvenile. CDVHAN. Plea, probation and mental health counseling.

State v. Bobby U. Juvenile. Trial in Family Court. Main issue eye witness identification of Defendant as perpetrator. Found guilty. R&E, evaluation, probation.


State v. Francis.  Possession with Intent to Distribute Crack Cocaine. Mere presence defense. Dismissed.


State v. Ferguson. Sale & Distribution Crack Cocaine (3 cts.). Three incidents alleged sale to confidential informant accompanied by an undercover officer. Negotiated plea to one sale, others dismissed - 7 years.


State v. Setzler. DUI. Trial in Magistrate Court. Accident. No witness to driving, .09 BA. First trial - hung jury, mistrial. Second trial - acquitted.


State v. Antoine S. Juvenile. Carrying Gun in Public Building. R&E, suspended probation.


U.S. v. Skierski. General Court Martial. 8 cts. Assault (CDV), 1 ct. False Statement. Preliminary hearing. Negotiated pre-trial agreement. Entered plea to 6 cts. Assault and False Statement. Sentencing trial. Beat the plea agreement, 7 months, no bad conduct discharge, reduced in rank.


S.C. v. Client. Represented client under investigation by A.G. for failure to file tax returns. Returns filed and proof of mitigating circumstances, including medical evidence submitted. Criminal action not pursued.


REPRESENTATIVE LIST OF CIVIL CASES HANDLED IN LAST 5 YEARS:


Terrence Greene v. Jeffrey Palkowski, Civil Action No. 9:95-2603-19. Plaintiff was shot by law enforcement officer during execution of a search warrant. Procedural history: Filed complaint in common pleas as Terrence Greene v. Beaufort County 95-CP-07-1162 alleging assault & battery, negligence and violation of federal civil rights. Procedural history: Case removed to Federal Court by Defendant. Complaint amended with consent of Defendant to correct clerical error. Parties filed their Statements Concerning Establishment of Scheduling Order. Scheduling Order issued. Motions to Strike and for Summary Judgment filed by Defendant on grounds Beaufort County exercises no authority over Sheriff's Department. Defendant's summary judgment motion granted. Plaintiff filed Motion for New Trial, Amendment of Judgment and Motion for Joinder of Persons Needed for Just Adjudication or for Amendment of Pleadings. Motion for Joinder and Amendment of Complaint granted. Filed Second Amended Complaint as Terrence Greene v. Carl McLeod, Sheriff of Beaufort County Sheriff's Department, in his official capacity, Beaufort County Sheriff's Department, and Jeffrey J. Palkowski, individually and in his official capacity. Defendant filed new Motion to Strike request for punitive damages from amended Complaint on grounds punitive damages not recoverable under S. C. Tort Claims Act, and 11th Amendment protects state agents from damage suits. Defendant also filed Motion for Summary Judgment. Plaintiff filed Response in Opposition to Motions. Trial Judge granted motion for summary judgment against Carl McLeod, Sheriff and Palkowski in his official capacity on basis of 11th amendment immunity from damages and suits brought in federal court. In opposition had argued that Plaintiff filed case in state court and Defendant removed case, creating the circumstances for the 11th Amendment immunity. Summary judgment granted to Beaufort County Sheriff's Department on basis it is not a separate legal entity. Motion to strike punitive damages as to Palkowski in his individual capacity was denied. Pretrial Motions included arguments on Plaintiff's objections to introduction of portions of depositions, motion to exclude testimony of Plaintiff's arrest on drug charges on which he had not yet been tried, hearsay testimony of information from confidential informant used to obtain search warrant for Plaintiff's home. Objection to jury selection procedure whereby names of jurors selected to juries in cases already picked were not returned to jury box. Direct and cross examination of experts. Verdict for Defendant who presented accidental discharge defense. Motion for New Trial made on grounds hearsay testimony of defense witnesses that Plaintiff and one of Plaintiff's witnesses were involved in illegal activities was irrelevant to shooting and highly prejudicial. Motion for new trial denied. Client did not want to appeal.


Peggy Bailey v. Sirloin Family Steakhouse, 95-CP-15-281. Represented Plaintiff in slip and fall. Original Complaint amended to reflect correct name of steakhouse. Had also named as a Defendant Rent-a-Mat. After discovery completed, Rent-a-Mat's motion for summary judgment was granted. Defendant Steakhouse motion for summary judgment was argued and denied. Case settled prior to trial.


Moreland v. City of Beaufort, Durangos and others. Client assaulted in nightclub restroom by two women, all women ordered off premises where assault continued, police arrested client and others for disorderly conduct. During assault or arrest client's wrist broken requiring several surgeries. Preparing Complaint. Excessive use of force, civil rights violation by police officer, premises liability claim against nightclub and assault & battery claims against other defendants.


Coker v. Asnip, 95-0854. Client sued in Magistrate Court by ex-wife for reimbursement of income taxes she paid. Filed Answer and moved to dismiss on grounds of lack of subject matter jurisdiction (Divorce Decree required payment of taxes by client) and on basis of res judicata - client already found in contempt at family court hearing and sentenced, ordered to reimburse ex-wife. Consent order of dismissal entered.


LaSanta Perry v. State of South Carolina. Represented inmate in action for Post Conviction Relief. Alleged ineffective assistance of counsel for failure to investigate and talk with alibi witnesses. Re-investigated case and talked with witnesses for client.  PCR denied after hearing.


Jones as GAL for Cook v. Port Royal Department of Public Safety and Roy Fife, 95-CP-07-341. Represented minor who had been assaulted by police officer crossing guard. Filed Complaint alleging causes for assault & battery, negligence, civil rights violation. Filed motion to amend Complaint to correct typographical error, granted. Filed amended Complaint. After discovery completed Defendants filed motion for summary judgment on second and third causes of action. Plaintiff's second cause of action was dismissed as to all defendants. Third cause of action dismissed as to original Defendants Town of Port Royal and Port Royal Police Department. No causes of action were remaining against the Town or Police Dept. The Complaint against those defendants was dismissed. Jury trial at which most of witnesses were children who had seen the assault. Verdict for Plaintiff on assault & battery, found not liable on civil rights act claims. Filed Motion for New Trial or in alternative New Trial Nisi Additur, with memorandum which was denied.


Jones v. Beaufort County, 94-CP-07-989. Jones as GAL for J. Cook v. Beaufort County, 94CP-07-990. Jones as GAL for J. A. Cook v. Beaufort County, 94-CP-07-991. Represented mother falsely accused of shoplifting. Detained, searched, had purse dumped out in front of her children and others. Police had been searching for shoplifter. Only similarity between client and suspected shoplifter was they were both black females. Mother's Complaint set forth causes of action for false imprisonment, invasion of privacy, assault & battery, defamation, negligence and civil rights violations. Filed Complaints on behalf of children for emotional distress. Cases settled after discovery completed.


HR v. GA. Client leased building for use as store that still contained refrigeration equipment, shelving belonging to prior evicted tenant. Dispute over removal of equipment and whether landlord had authority to lease building inclusive of equipment belonging to prior tenant. Negotiated purchase of equipment by client and renegotiated lease with landlord. Prior tenant resolved his conflict with landlord through separate counsel.


Martin v. Preventor Security, 93-CP-07-1037. Represented Plaintiff in suit for malicious prosecution. Settled after depositions.


Teacher v. Bft. Co. School District. Represented teacher whose contract was not being renewed due to letter she wrote to newspaper. Resolved by way of settlement agreement containing confidentiality provision.   


Employee v. RG. Represented discharged employee on appeal of denial of unemployment benefits.


Employee v. DSS. Represented employee being investigated on sexual harassment charges. Negotiated transfer of employee.


Smith v. USAA. Client's driver's license has been indefinitely suspended for many years due to outstanding Georgia judgment for damages caused by client when he previously drove uninsured vehicle. Located judgment and insurer, negotiated settlement, satisfied judgment. Client obtained S.C. license.


Sears v. Feise, 97-CP-07-1774. Represented Defendant in collection action. Prepared Answer and cross-claim, motion to add client's wife as Defendant or necessary third party for purposes of asserting cross-claim against her for use of credit card without permission. Also represented Defendant in divorce though so settled property division by using Sears debt as offset and client assuming responsibility for payment.  Payment plan on debt approved by Sears.


IRS v. Feise. Negotiated reduction in wage garnishment for back taxes upon verification of client financial situation and custody of three children.


Johnson v. Simmons, 93-0835 and 93-CP-07-1944. Represented defendant sued in Magistrate Court for damages on claims alleging assault & battery and injury to personal property. Bench trial. Verdict for Defendant and award of $500 attorneys fees under Frivolous Claims Act. Pro se Plaintiff appealed.  Magistrate decision upheld.  


DR v. Ladies Workout Express. Disputed debt collection. Canceled client's contract and resolved dispute. 


In the Interest of R.R. - Appointed to represent client on petition for involuntary commitment for chemical dependency. Client fled, later voluntarily committed to alcohol rehab.


Lewis v. Watson & Randall. Defense of magistrate collection action. Resolved by settlement and payment plan.


Cunningham v. U-Haul.  Accident caused by defective U-Haul caused substantial damages to client’s personal property, other expenses. Settled without filing suit.


Morrall v. Hooters. Represented car owner. Vehicle left with mechanic to have engine replaced. Without vehicle several months and work defective. Resolved by settlement when mechanic obtained counsel.


Moore v. Beaufort County, 95CP-07-1169. Represented woman arrested by deputy at concert for disorderly conduct. Acquitted by jury in Magistrate Court. Filed Complaint alleging false imprisonment, assault & battery, negligence. Defendant filed motion to strike claim for punitive damages under SC Tort Claims act, and motion for summary judgment. Plaintiff filed motion to amend Complaint to correct name and add necessary parties was granted. Summary judgment denied. Motion for reconsideration and/or amendment of order denying summary judgment which was denied. Notice of appeal filed on order denying summary judgment. Filed Amended Complaint with additional defendants added. Defendant's counsel refused to accept service.  Personally served all defendants. Case settled after depositions taken. Appeal dismissed - interlocutory.


Raino v. Raino, 93-CP-07-1916. Defended Plaintiff's ex-husband on claims for unjust enrichment, and breach of contract alleging that after the divorce ex-wife loaned ex-husband $20,000 which he was to pay back to her upon receipt of monies on a loss of consortium law suit then pending as a result of wife's personal injuries in an automobile accident/defective tire case. In answer, pled statute of frauds, unjust enrichment to wife, lack of jurisdiction. Filed motion in Family Court to set aside and complete property division in Decree. No mention of personal injury action or equitable division of these claims in divorce decree. Plaintiff filed motion to strike defenses. After hearing, order issued by Master-in-Equity denied motion, suggested Plaintiff take voluntary non-suit or parties settle. Order entered settling case.


State v. Means. Represented Defendant at hearing on Rule to Show Cause. Client had previously been found not guilty by reason of insanity, committed to State Hospital for many years, then released under an order that required him to abstain from illicit drug use. Client tested positive for marijuana. Solicitor issued Rule. State wanted Defendant re-committed. Bench trial. Defendant fined, continued under terms of order.


98-CP-07-1512/99-DR-07-117. 10 year relationship in which man and woman lived and worked together in establishing a business, substantial properties and funds in his name. She received no salary. Substituted as counsel in action transferred from Common Pleas to Family Court for determination as to whether a common law marriage exists. If so, equitable division of property to be made in Family Court. If the parties do not have a common law marriage, the case is to be transferred back to Common Pleas for a hearing on Defendant’s motion for a more definite statement and/or amendment of Complaint filed by prior counsel that alleges breach of contract, breach of partnership agreement, breach of fiduciary duty, conversion, fraud, unjust enrichment and quantum meruit. Defendant had moved to dismiss for lack of jurisdiction because last cause of action alleged common law marriage. Pending in Family Court at this time. All original counsel relieved due to conflicts of interest.


KZ v. Singleton. Represented Plaintiff in auto accident. Knee injury that required surgery. Liability clear. Hit from behind by driver charged with DUI. Case settled without filing suit.


Smith v. Singleton. Represented Plaintiff in auto accident. Reinjured knee. Liability clear. Hit from behind by driver charged with DUI. Settled without filing suit.


Butler v. Appleby. Represented Plaintiff in auto accident. Minor personal injuries.  Liability clear. Settled without filing suit.


Hunt v. Schwartz. Represented Plaintiff in auto accident. Relatively minor neck and back injuries. Liability clear. Settled without filing suit.


Griffin v. Port Royal Seafood. Represented Plaintiff in auto accident. Liability clear. Settled without filing suit.


Rivers v. Port Royal Seafood. Represented Plaintiff in auto accident. Liability clear. Settled without filing suit.


Reising v. Casper. Defense of Rule to Show Cause in Magistrate Court that alleged violation of restraining order issued pursuant to harassment statute. Bench trial, conflicting testimony.


BCSD v. Pruitt. Forfeiture. Represented Defendant. Filed Answer and Counterclaim. Settled by consent order.


BCSD v. Dudley. Forfeiture. Represented Defendant. Filed Answer and Counterclaim. Settled by consent order.


Ward v. Garrett. Represent Plaintiff in automobile accident. Significant injury to shoulder requiring surgery. Other driver's liability clear.


Ladys Pointe Apts. v. Leadingham. Represented landlord in eviction.  Knowledge of Section 8 regulations required.


Parkview Apts. v. Reid. Represented landlord in eviction based on criminal activity.


Parkview Apts. v. Green. Represented landlord in eviction based on criminal activity.


Spellman v. Bostick. Defended Magistrate suit requesting restraining order filed pursuant to harassment statute. Request for R/O denied.


Coverly v. Ortega. Auto accident. Liability clear. Case settled without filing complaint.


Witter v. Powell,  95-CP-07-1710. Defendant injured in automobile accident. He was sued by other driver. I represented the Defendant on his counterclaim against the Plaintiff for negligence. Client also represented by attorney for his insurer. After discovery and depositions counterclaim settled.


BCSC v. Gadson. Forfeiture. Consent order entered.


Watson v. Buckles. Represented Plaintiff in auto accident. Liability clear. Settled without filing complaint.


Bostick v. Hilton. Represented Plaintiff in auto accident. Liability clear. Settled without filing complaint.


Casper v. Newton. Represented Plaintiff in auto accident. Liability clear. Settled prior to filing complaint.


BCSD v. Chisolm. Forfeiture. Filed Answer. Consent order.


McLeod & Washington v. Smith. Represented Plaintiff in auto accident. Liability clear. Settled without filing complaint.


Washington v. Bi-Lo, 94-CP-07-1760. Represented Plaintiff in slip and fall. Had to file and argue motion to compel production of documents which was granted. Case tried by substitute counsel. Verdict for Plaintiff.


Washington v. Firestone et al., 93-CP-15-856. Represented one of several persons injured in automobile accident believed to have been caused by defective product. Confidentiality provision contained in settlement agreement.


Probate Court Case No. 94GCO70022. Appointed GAL for minor on petition for appointment of conservator. Criminal records check and interview with child's mother to ensure she could handle funds, reconcile bank statements and file required accountings. Attendance at hearing.


Brown v. City of Beaufort, 93-CP-07-1936 and 93-CP-07-1937. Consolidated for trial. Represented Plaintiff in cases alleging malicious prosecution, false imprisonment, defamation, negligence. Defendant filed motion for summary judgment which was argued and denied. Plaintiff filed motion for continuance and motion to compel discovery. Jury Trial. Defendant's motion for directed verdict was granted at conclusion of Plaintiff's case. Filed Motion for New Trial and to Reconsider which was granted as to cause of action for slander. Defendant filed another Motion for Summary Judgment on the cause of action for slander which was argued and granted. Client did not want to appeal.


Don Young dba Southland Properties v. Fosnight, Kegler & Wade, 94-CP-07-1330. Represented Defendant Fosnight in action that alleged Fosnight cut down neighbor’s trees without permission and sold the timber. Kegler & Wade were Plaintiff's tenants. Complaint set forth causes of action against Fosnight for trespass, conversion, malicious injury to trees. Fosnight filed an Answer & Counterclaim asserting tenants gave him permission and had implied authority to give permission. His Counterclaim alleged action for malicious prosecution as a result of his arrest on a related criminal warrant taken out by Plaintiff, Cross-Claim against tenants for indemnification. Plaintiff's motion for summary judgment on Counterclaim denied. Kegler dismissed from suit. Wade in default. All settlement offers rejected by Plaintiff. Main issue was dispute over measure of damages. Malicious prosecution claim dismissed. Judgment for Plaintiff against Def. Fosnight of $9500 actual and $100 punitive. Fosnight entitled to indemnity against Wade to extent he pays Plaintiff.


Jackson v. Hanna, 94-CP-07-543. Represented Plaintiff in automobile accident. Filed Complaint. Defendant moved to change venue to Aiken, Defendant's county of residence. Motion granted. After some discovery Plaintiff filed motion to change venue back to Beaufort County on grounds Aiken not a convenient forum, all witnesses in Beaufort and Defendant no longer in Aiken. Consent order entered sending case back to Beaufort County. Filed motion to compel discovery responses. Several motions for continuance by Defendant were granted because he was in college out of state. Substitute counsel tried case.


Brown v. Kjos, Enterprise Rental Car & Heflin, 95-CP-07-1835. Represented Defendant Heflin in personal injury action that alleged negligent entrustment of his rented vehicle to a minor. Forwarded pleadings to Helfin's insurer but his policy had lapsed. Filed Motion to vacate Heflin's appointment as guardian for minor in litigation as he had no relation to her. Order appointing minor's mother as guardian. Filed Answer denying minor had permission to use his vehicle. Some discovery. Motion for Summary Judgment filed by Enterprise argued and granted. Parties unable to locate Defendant Kjos or mother for service of pleadings and discovery requests. Case stricken pursuant to Rule 40(j).


OTHER CIVIL:


I have also argued for and against many motions in Family Court, applied the rules of civil procedure and rules of evidence in that court and argued equitable doctrines, including laches, “unclean hands”, res judicata, judicial and equitable estoppel. A domestic relations case list can be provided.



I have not had the opportunity to serve as counsel on a death penalty case but was in charge of organizing the mitigation/sentencing evidence in the one death penalty case handled by the Beaufort Public Defender Office while I was Public Defender. A plea was negotiated based on the mitigating evidence, and the client received a life sentence. As a law clerk at the Richland County Public Defender Office, I worked on two death penalty cases by assisting the mitigation/sentencing team in investigating and putting together this evidence. I was the investigator at the Beaufort Public Defender Office when John Plath and John Arnold were arrested. I worked on the case in chief. I also assisted in compilation of juror information used to challenge the Beaufort County grand and petit jury selection process in State v. Clemmie Moultrie, a Colleton County death penalty case transferred to Beaufort for trial around 1975. Mr. Moultrie was found guilty of voluntary manslaughter. I am very familiar with the procedural history and facts of State v. Linder, a Colleton County death penalty case in which the Defendant’s death sentence was overturned and he was acquitted at his retrial.



I would want to review and study the current case law prior to presiding at a death penalty trial.


I would like to have tried more civil cases. I am familiar with issues ordinarily raised in civil cases, know the rules of evidence, court rules and legal principles that apply. I also acquired knowledge of civil areas in which I have not practiced by teaching graduate classes in business law. To compensate for any shortcomings, I would read the court files prior to hearing motions and/or beginning trials, familiarize myself with the law that applies, and hold pre-trial conferences in an effort to determine what issues may arise during the trial.

15.
What is your rating in Martindale-Hubbell?  Not listed. I have never requested a listing.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:  One completed jury trial; pretrial motions on that case; one criminal trial before U.S. Magistrate; one court martial before military judge advocate; Social Security Administration four hearings and two appeals to SSA Appeals Council.


(b)
state:  Until April 1993, I appeared approximately two weeks per month in the Court of General Sessions; several times per week before Magistrates for preliminary and bond hearings; two days per month in Family Court, plus detention and transfer hearings as scheduled. In the last five years, I have had 10-20 appearances in Family Court per month; Magistrate Court bench or jury trials an average of five times per month; General Sessions Court an average of four times per month for pleas or motions, eight completed jury trials; Master-in-Equity motions average six per year, one trial; Common Pleas motions six times per year, two completed trials, roster meetings and pre-trial conferences. 

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

20%


(b)
criminal:
30%


(c)
domestic:
50%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

20%


(b)
non-jury:
80%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? sole counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
State v. Christopher Lee Franklin, 425 S.E.2d 758 (S.C. App. 1992) Reh. Den., Cert. Denied; 15-year-old troubled youth killed father and stepmother. Competency evaluation ordered. Ten hour transfer hearing in Family Court. Testimony on child’s competency, history and culpability presented by both sides. Motion to quash first indictments was granted on grounds jurisdiction was still in the Family Court. A motion to reconsider had not been ruled on. Defendant indicted again. Trial in General Sessions Court. Defense presented some evidence of physical and emotional abuse but insufficient for battered child’s defense or self-defense instructions. Convicted of two counts of murder. Concurrent life sentences. Motions at trial - request for venue change, voluntariness of Defendant’s confessions and sufficiency of evidence to give manslaughter or self-defense instructions. Also competency of two child witnesses was an issue. Court of Appeals affirmed conviction and held Defendant not entitled to manslaughter instruction that was given by trial court.





Also defended media requests for access to transfer hearing. Ex Parte: The Island Packet and The Beaufort Gazette, Appellants In Re: Christopher F., a minor, Defendant. 417 S.E.2d 575 (SC 1992) Both appeals handled by South Carolina Office of Appellate Defense.


(b)
State v. Prince, 90-GS-07-2216.  Decedent’s body found in young mother’s mobile home while she was incarcerated on unrelated charges. Pre-trial motion to suppress testimony of four-year-old son as State’s witness on grounds that he was not competent to testify. Reputable psychologist testified for defense that child was not competent. Child had been tested and interviewed on four different occasions and was functioning on about a two-year-old age level. Also testified that child had been improperly questioned repeatedly by police, social workers and lawyers. Judge denied motion. Also motion to suppress Defendant’s statement due to violation of 6th Amendment granted. Defendant acquitted.


(c)
State v. Antonnier Adolphe, 314 S.C. 89, 441 S.E.2d 832 (Ct.App. 1994). Defendant was tried on indictments for two counts trafficking in crack cocaine and sale of crack cocaine. Search warrant for stash house obtained based on information from street suspect who had been arrested after he assisted in a purchase of crack for a wired confidential informant at a separate location. Defendant Adolphe and others were at the stash house at time search warrant executed. Drugs and other evidence found in stereo speakers. Street suspect taken to stash house and identified Adolphe as seller of crack at first location. All defendants but Adolphe posted bond and fled prior to trial. Co-defendant cases were severed. Adolphe was tried on trafficking indictments only. At trial, motion to suppress testimony of crack sale as evidence of prior bad acts denied; motion to suppress eyewitness identification by street suspect of Adolphe as drug seller denied; motion to suppress all evidence on basis search warrant affidavit did not support probable cause denied; motion to suppress evidence on grounds inventory and officers’ testimony not specific as to location individual items of evidence were found denied; motion to suppress all evidence and testimony mentioning Defendant’s nationality as Haitian was denied. Court of Appeals reversed Defendant’s conviction on grounds the search warrant should not have been issued because the affidavit coupled with the Johnson hearing failed to supply facts creating probable cause. There was no showing of the confidential informant’s reliability and the informant’s allegations were never corroborated by any identifiable individuals. Good faith exception inapplicable if the underlying affidavit does not include sufficient information to allow a magistrate to determine probable cause. Evidence seized must be suppressed. Other issues raised, not addressed by Court of Appeals.


(d)
State v. Tyrone Jenkins, 322 S.C. 414, 472 S.E.2d 251 (1996), reversing State v. Tyrone Jenkins, 317 S.C. 183, 452 S.E.2d 612 (Ct.App. 1994), rehearing denied. Defendant was convicted by a jury of first degree burglary, acquitted on the related grand larceny indictment. Motion to suppress Defendant’s oral statements to officer was made on three grounds. First, the Defendant’s Miranda waiver was not voluntarily or knowingly made because he was under the influence of crack cocaine at the time warnings, waiver and statement given as shown by officer’s own testimony and by Defendant’s testimony at Jackson v. Denno hearing. Second, the Defendant’s statement that he did not commit the burglary, he just ran a school for burglars was not admissible under the Lyle “bad acts” exception because there was no evidence this burglary was connected to any other burglary. Third, the introduction of Defendant’s burglary school statement was unduly prejudicial. Motion to suppress was denied. Court of Appeals upheld conviction and admissibility of statement as evidence of common scheme or plan. Supreme Court reversed. No evidence of similarity of burglaries, or common scheme or plan. Testimony clearly prejudicial as other evidence of guilt far from overwhelming.


(e)
Terrence Greene v. Jeffrey Palkowski, C/A No. 9:95-2603-19. Represented Plaintiff who was shot by law enforcement officer during execution of a search warrant. Initial Complaint alleged assault and battery, negligence and federal civil rights violations, was originally filed in Common Pleas as Terrence Greene v. Beaufort County, 95-CP-07-1162. Defendant removed case to federal court and was granted summary judgment but Plaintiff’s motion to amend and for joinder of necessary parties was granted. Some joined party defendants were later granted summary judgment. Lengthy procedural history of amendments and motions. Pre-trial motions on objections to exhibits, objection to defense introduction of selected portions of witness depositions and objection and request for pre-trial ruling on admissibility of testimony regarding Plaintiff’s pending drug charges arising from execution of search warrant. Significant issues related to expert witness testimony on police practices and procedures, safety features of weapon, forensic evidence and opinion testimony on distance between Plaintiff and Defendant at time of shooting, at trial related to the relevance and prejudicial effect of defense witness testimony of hearsay information from confidential informant that Plaintiff was an armed, dangerous, drug dealer and introduction of search warrant affidavit itself as exhibit in Defendant’s case. Verdict for Defendant who put up accidental discharge defense. Same issues argued in motion for new trial, which was denied. No appeal.

20.
List up to five civil appeals that you have personally handled. 


(a)
Hess v. Hess. Court of Appeals, Unpublished Opinion No. 96-UP-468, submitted December 3, 1996, filed December 16, 1996.  Represented Respondent/Mother. Father appealed award of custody to Mother, and property division. Custody award affirmed. Equitable distribution award to Mother vacated and remanded.


(b)
Taylor v. Taylor. Final Briefs Filed. Plaintiff appealed Order dismissing Complaint and denial of GAL appointment. I represent Respondent.

22.
Have you ever held judicial office?  No.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had as a judge other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?



Spring 1997, candidate for Seat 3, Fourteenth Circuit Family Court - found qualified, withdrew prior to election.



January 2000, candidate for Seat 1, Fourteenth Circuit Court Judge – found qualified, withdrew prior to election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


Legal Writing Instructor, University of South Carolina School of Law, Columbia, SC, August 1982-May 1983.


Law Clerk, Richland County Public Defender Office, Columbia, SC, August 1982-May 1983, February 1981-August 1981.


Research Assistant to Professor R. Handel, Tax Professor, University of South Carolina School of Law, Columbia, SC, August 1981-August 1982.


Legal Secretary, Buhl, Primus & Bagby, Columbia, SC, January 1979-August 1980.


Investigator, Beaufort County Public Defender Office, Beaufort, SC, July 1975 - August 1978; Secretary, 1974 - 1975.


Legal Secretary/Receptionist, Harper & Ferrene, PA/Paralegal Services, Beaufort and Hilton Head Island, SC, 1973-1974.


Receptionist/Courier, Thomas, Thomas, Harper & Ferrene, Beaufort, SC, 1972-1973.


Cashier, 7-Day Store, Parris Island, SC, 1971-1972.

28.
Are you now an officer or director or involved in the management of any business enterprise?  None.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I am presently the President of the Beaufort County Public Defender Corporation. I would need to resign from this position.


I am presently Secretary of the Beaufort County Family Bar Association. I would need to resign from this position.


I am a member of the S.C. Bar’s Family Law Council. I would need to resign.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code ( 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code ( 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code ( 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


Printing/Envelopes $22.36

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No. No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


S.C. Bar Association, member, Family Law Council 1998 - 2000


Beaufort County Bar Association


Beaufort County Family Court Bar Association, secretary


American Bar Association


S.C. Women’s Law Association

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


Equal Employment Opportunity Certificate of Appreciation for significant contributions to the Federal Women’s Program, MCAS/Beaufort, SC, 1993


S.C. Bar Certificate of Appreciation, Mock Trial Competition Coach, 1985


Boys & Girls Club Certificate of Appreciation, Support of Basketball Intramurals, 1998


Beaufort Chamber of Commerce


Hendersonville Baptist Church, Walterboro, SC


Shell Point Elementary School PTO & Booster Club, Burton, SC


Battery Creek High School PTO & Booster Club, Burton, SC

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.



My professional and personal experiences have provided me with the knowledge, organizational skills, common sense and objective fairness required of a Circuit Court judge.

48.
References:


(a)
Ralph V. Baldwin, Jr., Esquire, Graber & Baldwin



605 Carteret Street, Beaufort, SC 29902


(843) 524-8204


(b)
Frederick M. Corley, Esquire



Post Office Box 2265, Beaufort, SC 29901

(843) 524-3200


(c)
Trasi Campbell, Esquire



Post Office Box 2555, Beaufort, SC 29901

(843) 470-4528


(d)
Charles B. Macloskie, Esquire



Post Office Box 280, Beaufort, SC 29901


(843) 524-0909


(e)
Rumell Ladson, Vice President/Branch Manager, Regions Bank



Post Office Box 488, Burton, South Carolina 29901
(843) 525-8408


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our investigation has focused on nine evaluative criteria which has included: a survey of the bench and bar, a SLED and FBI check, credit check, a grievance and reprimand check, thorough study of your application materials, verification of your compliance with state ethics laws, search of newspaper articles in which your name may appear, a study of any previous screenings, and a check for economic conflicts of interest.


We have not received any affidavits in opposition to your election.  There are no witnesses present here to testify.  Do you have a brief opening statement you'd like to make?

THE WITNESS:  Are you incorporating my last transcript?

THE CHAIRMAN:  We are in a few minutes.

THE WITNESS:  Then no, I don't have an opening statement if you're incorporating my last testimony.

THE CHAIRMAN:  Please answer any questions our able counsel might have for you.

MS. CRAWFORD:  Mr. Chairman, Ms. DeWitt was last screened in November of '99.  The Commission found that Ms. DeWitt met the constitutional qualifications for this position at that time.  She obviously continues to do so now.  She was asked the standard questions regarding ethical fitness and professional ability, character and judicial temperament. The Commission's report reflected favorably on those answers.  Therefore, with the Commission's permission, I would like to abbreviate the questions and incorporate the relevant portions of the transcript.

THE CHAIRMAN:  Is that fine with you, Ms. DeWitt?

THE WITNESS:  Yes, sir.

THE CHAIRMAN:  Without objection, it will be done so at this point in the record.

**Excerpt from November 1999 Transcript of Testimony at Public Hearings**

I would ask you if you have any opening statement you wish to give?  It's purely optional.  If you don't, then counsel will just proceed to ask you a few questions.  He's going to ask them to you anyway.  With that is there any opening statement you wish to make?  

THE WITNESS:  Just a brief one.  I have been practicing law in my circuit now for 16 years.  And prior to that time I worked in my circuit in various other capacities in the legal system.  And really now for 29 years, a very long time, I have had the opportunity to observe the court system and participate in various ways in it in Beaufort.


During this time I have seen significant improvements in the handling of cases and the moving of cases, in the manner in which court personnel treat litigants that come before them.  I think at the present time we have a very fine judiciary.  There are a number of new judges who are very punctual, prepared, they are highly ethical.  It is a pleasure to practice in front of them.  I would like to be among that group of judges.  I would like very much to be a colleague of them.  I think I could contribute to the continued improvement in the judicial system and also to the public's perception of the system.  Thank you.

CHAIRMAN MCCONNELL:  Thank you.  Please answer any questions counsel has for you.

EXAMINATION BY MR. HAZZARD:

Q.
Ms. DeWitt, if elected to this position, would you plan to serve your full term?

A.
Yes, I would.

Q.
And at this point in time if elected would you have any plans to return to private practice at any point or would you envision remaining on the bench?  

A.
I would envision remaining on the bench.

Q.
Mr. Chairman, I note for the record that based on the information provided by the candidate that Ms. DeWitt meets the constitutional requirements for position on the Circuit Court with regards to age, residence, and years of practice.

BY MR. HAZZARD:

Q.
Next if we could move into your understanding of the canons of judicial conduct.  And let me ask you a few questions in that area.  What is your philosophy regarding ex parte communications and are there circumstances under which you could envision ex parte communications being allowed?

A.
The only circumstances that I can envision or think of or that I'm aware of under the rules would be in the scheduling of hearings whereby no prejudice could possibly result to the other party and whereby the other party would be notified immediately.  And ordinarily those schedules are not done with the judge, but with the judge's secretary or clerk.


There is a little bit of allowance for the obtaining of emergency ex parte temporary restraining orders under certain conditions set forth in the rule which requires irreparable injury be shown and some other things and allowance for the other party to move to vacate or set aside that ex parte restraining order within a certain time period.  I think it's very rare that a situation arises where an ex parte restraining order injunction would be issued.  I think it rarely happens.  I don't believe they are requested that often anymore either now that all lawyers know what the rule is.  Those are two instances I can think of.  There are no others that come to mind right now.

Q.
Next if I could ask you your philosophy on recusal, especially in situations in which lawyer legislators, former associates of yours, or down the road, if we could, situations in which former law clerks of yours would be scheduled to appear before you?  What would be your thoughts regarding recusal in those circumstances and in general?

A.
Well, certainly if I had a conflict of interest myself, I would recuse myself even upon my own motion if no one -- none of the lawyers noticed.  I think I would recuse myself in any instance in which there appeared to be a conflict of interest.


Upon a request of either party in a case in which I really had no conflict, but perhaps to that one party there appeared to be a conflict, I would recuse myself if requested.

Q.
And what standards will you set for yourself if elected to this position regarding the acceptance of gifts or ordinary social hospitality?

A.
My policy would be not to accept any gifts.  I think ordinary social hospitality is allowed, although that's not defined in the rules.  I really can't think of any examples, but I do know on occasion secretaries or lawyers bring cookies to the judge's office at Christmas.  And under that circumstance I think the judge should carry them down the hall to the clerk's office and share them.


That's probably acceptable to eat those cookies and I think that's ordinary social hospitality perhaps, but otherwise I think that a judge should -- really should basically stick to himself and go home after work probably.

Q.
How would you handle a situation in which you became aware of the misconduct of a lawyer or of a fellow judge?

A.
If there was a substantial likelihood that I was aware of that a lawyer had violated the rules in a way that affected his honesty or trustworthiness or that he had violated the law, I believe I have to report it.


If a lawyer violated the rules in some lesser manner, then I believe I'm allowed to deal with that with the lawyer directly or through some other means.


And the same would apply to a judge.  If I have some knowledge that a judge may have violated a rule, but it does not affect his ability to perform his judicial duties, then I believe under the rule I'm authorized to deal with that issue with him directly, but would be required to report it if it affected the judge's ability to carry out his duties.

Q.
Are you currently affiliated with any political parties, boards, or commissions which if you were elected to this position you would need to re-evaluate your roles with those commissions?

A.
Well, I would have to resign from the Public Defender Board in Beaufort County.  I also would have to resign from Beaufort County's Family Law Bar and the Family Law Council of the South Carolina Bar.  Those are the only things I can think of right at this moment.

Q.
And outside of your practice now, do you have any other business activities that you could envision remaining involved with if you were elected to the bench?

A.
No, I don't have any outside businesses.

Q.
If we could now get into some questions regarding professional activities of a judge.  If you were elected, how would you handle the drafting of orders?

A.
Ordinarily I would have asked the prevailing party to prepare a proposed order and send it to the other attorney.  Depending on where I was located in the state, I might require that the opposing attorney who didn't write the order actually sign it as having been seen before it's sent to me.  In certain matters I might ask both parties to prepare proposed orders and send copies to each other and then send them to me.  It is conceivable that on occasion I might write the order myself.

Q.
And what methods would you employ to ensure that deadlines are being met by you and your staff regarding orders and issuance of orders?

A.
They would be calendared.  And I would have a very efficient secretary who could take notes under that scenario or get with my law clerk and calendar those items so that the orders are on time.

Q.
Thank you.  What is your philosophy on judicial activism and what role do you believe that judges should have in setting or promoting particular public policies?

A.
Well, I think that a judge is required to apply the law as written and passed by the legislature.  And I'm not sure what you mean by that question.

Q.
Outside of -- should a judge have a role in setting a policy and promoting it?  I think you've referenced it, but I guess that's what I was trying to get at.  Should a judge take a policy position and then try to advance that through the use of his position or her position?

A.
A judge should not use his judicial seat for promoting his own policies would be my answer to your question.  I can think of some instances perhaps in sentencing criminal defendants when a judge might fashion a sentence or conditions of probation that is furthered by the state policy and perhaps a personal policy.  Such as I believe that judges and solicitors and the lawyers who practice before the court as well as the state, we would like defendants who have drug problems to quit using drugs and get treatment and go get jobs.  And I believe that probably would be a state policy too.

Q.
Canon IV allows judges to engage in activities to improve the law, the legal system, and the administration of justice.  If elected to this position, what activities do you see yourself becoming involved with in order to promote the outlines of Canon IV?

A.
I would volunteer to speak at CLEs or -- as long as it didn't interfere with court.  If requested, I would want to speak or write some arbitraries as requested.  I would be willing to serve on any committees that studied the improvement or improvements that need to be made in our system.  I would do anything, of course, that the chief justice requested me to do.

Q.
And do you feel that the pressure of serving as a judge, especially with all of the incumbent travel for judges, would strain your personal relationships with family and friends, et cetera, and how would you plan to address those if you were elected to the bench?

A.
I have given that question a great deal of thought, especially before I applied for this position.  I think that many people are unaware how hard self-employed people work.  I have been self-employed now for seven and a half years.  And can tell you there are some years when I missed every holiday except Christmas Day with my family.


And so knowing that background I can tell you that I would have a change in schedule by being a Circuit Court judge who is required to travel and often not home on weeknights, but on a year-round basis I actually, in my opinion, would have more time at home with my family on an annual basis, more time during those important times of the year and on weekends when my grandchildren are also not working.  So it's a change in schedule, not necessarily more time away from home.

Q.
Do you belong to any organizations that allegedly discriminate based on race, religion, gender, or any other classification?

A.
No.

Q.
And have you attended all mandatory continuing legal education courses?

A.
Yes, I have.

Q.
Could we get you to briefly detail for the members of the Commission your experience, especially in the civil area of practice, during the course of your legal career and specifically the types of matters that you've handled, be it non-jury or jury cases, in the civil area as well as your experience in General Sessions Court?

A.
When I first got out of law school I worked for a legal services agency four or five years during which time I handled, of course, everything in Family Court, all types of actions.  And also as an attorney I handled administrative appeals, which was mostly on issues that I would call poverty law issues, the denial of – there was one case I did that involved the denial of Medicaid benefits to a woman who was mentally handicapped and in a wheelchair.  She was denied coverage when many assets turned up in her name that her family did not know she owned.  She was estranged from a man who had been convicted of selling drugs and was in prison.


And we basically appealed the denial of the Medicaid and proved at an administrative hearing by putting up witnesses, relatives and neighbors, and other documents that showed this woman did not own or did not know all this property was titled in her name.  She had legal title, but no equitable interest in it.  And she was found eligible for Medicaid and the case was turned over to SLED in that particular situation.  I defended a Farmers Home foreclosure that actually took a period of four years to go through the administrative appeals process.  And at various stages on various issues the case would be sent back, remanded to a beginning level of their appeals process.  And one of those issues involved --involved the failure of Farmers Home Administration to follow their own regulations, the denial of due process to my client in that she was not notified of certain rights, were not notified of her appeal rights.


The big issue in the case involved the inaccurate calculation of interest credit assistance and the failure of Farmers Home Administration to give the notice to my client that she was entitled to.  And the case culminated in a trial before a federal judge.  And prior to his decision being issued my client's sister was able to purchase the home through a conventional lien holder.  As a legal services lawyer I represented a woman who was fired because she was pregnant and then she was denied unemployment benefits.  So I represented her in the claim for unemployment benefits.


We had a hearing before an administrative law judge.  And at some point, which I believe it was after his decision was issued, an opinion was issued by either the state or the United States Supreme Court that said that was a denial of equal protection, a pregnant woman is entitled to unemployment benefits as long as she is able to work and looking for work.


The -- it's been a long time and I don't have access to my files, but those are the types of issues that I handled.  I know that I appealed a denial of some type of benefit to Circuit Court and argued.  And I argued that before a Circuit Court judge.


And I believe that was one of those issues too where a grandmother had co-signed a loan for her grandson and so her name was on the title to a car that she did not own.  She had legal title, but not an equitable interest in the vehicle, and had been denied some type of benefit.


Actually I'm well known in my circuit for the one -- the one big Family Court case I did as a legal services lawyer, my client was a 15-year-old girl.  And in that particular case and like all my other Family Court cases it involved the arguing of many motions, the motions I filed, motions that I had to argue against, but it was a case I took in 1983 that has -- that I believe people in the rural county of my circuit know me as a custody lawyer from that one case.  That was the very first one I had out of law school.  When I left the legal services office I went to return to Beaufort County where I had grown up to the public defender's office.  Before I had gone to college and law school I had worked in that office when it was first created in the early '70s.  I worked in that office as a secretary and then had been promoted to investigator in the public defender's office.


And so I came back -- five years out of law school I came back and was hired as the deputy public defender and I served in that capacity for about two weeks.  The first case I tried was a murder.  It had no legal issues.  It was strictly facts.  A co-defendant testified against my client and the jury believed my client and he was acquitted.  The chief public defender laughed immediately when I was hired.  And so after I won the murder case I was promoted to the chief public defender job and I served in that capacity for five years, during which time I had the opportunity to try many, many criminal cases back to back during my term of court.


I have tried every type of criminal case.  The one death penalty case that came in while I was there, I did not at that time have five years felony trial experience to be the chief counsel.  So my deputy, and I always made sure I hired a deputy who did have that experience, but my deputy was appointed and I served as co-counsel on the case and worked in the mitigation phase.  And he did receive a life sentence, pled guilty for a life sentence.


In addition to trying criminal cases and arguing all of those motions that come with representing criminal defendants, I had the opportunity to represent defendants in a few extradition hearings.  I also would continue on in my representation of a person who had been found not guilty by reason of insanity.  I would represent that individual in a civil commitment hearing and also in later years at the hearings whereby the person was either to be released or continued in the state hospital.  I defended some contempt actions as a public defender on a few other things.  In my private practice I've continued representing individuals in criminal cases and still have a good bit of criminal trial experience.


In the first four years of my private practice I actually handled a fairly large number of civil cases in the Court of Common Pleas on which I argued all the usual motions, defending summary judgment motions.  And I only got to try, I think, three cases all the way to conclusion in the Court of Common Pleas, but they were not easy cases.  If they had been easy cases, we would have settled them.  I did try a big case in federal court.  It had been filed in state court and was moved to federal court.  And I did bring in co-counsel a few months before the case was tried as my father had got sick with cancer and I needed some help.  And so I did try it with co-counsel, but the trial of the case itself, we did two weeks worth of motions.


Every afternoon for two weeks there were pre-trial motions argued.  It took three and a half days to try the case itself.  There were post-trial motions that were argued.  In looking back when I look back I think that really wasn't a very complicated case, but it was because of the -- some of the evidentiary issues involved in that case.


So there are other types of civil things that I did in my private practice that involve interpretation of contracts and renegotiating them, re-enforcing contracts.  I also practiced on the Family Court and in the Family Court.  And I happen to think that a Family Court practice is actually fairly hard work for a lawyer.  The parties are upset and difficult.  And all the rules of evidence apply in Family Court.  The rules of civil procedure for the most part apply in Family Court.  In the Family Court we argue motions to set aside judgments, motions to amend, motions to dismiss under Rule 12.  So the same types of motions are brought and argued in Family Court as Common Pleas.  And I have a good bit of experience arguing those motions in Family Court.


And the types of cases that I handled, in addition to the usual, the cases I do in Family Court are very hard cases.  Often they have a criminal element to them.  This year I obtained an order terminating a rapist's parental rights.  I was appointed to represent a 15-year-old as his guardian.  He was accused of molesting his six-year-old sister.  I represented an elderly man who married a crack cocaine addict.  And as soon as he transferred his house and other property into her them she abandoned him with the property.  That matter was resolved through a Family Court action was the only way to make him whole.  So those are the types of things I've done in Family Court and they involve a lot -- most of the same rules and principles that apply in Common Pleas Court.

Q.
Thank you.  We'll now move into the area of judicial temperament.  And let me ask you what do you feel is the appropriate demeanor for a judge?

A.
I think that a judge should be calm and courteous and patient, but also in a manner that the public and participants in the courtroom know that we're in a courtroom to do business and get our work done so that things move forward.

Q.
Is there ever a place in court or in chambers for a judge to express anger either with an attorney, a litigant, courtroom personnel?  Is that ever appropriate?

A.
No, I think it is not.

**End of November 1999 Transcript of Testimony at Public Hearings**

EXAMINATION BY MS. CRAWFORD:

Q.
Ms. DeWitt, why do you want to serve as a circuit court judge?

A.
At this time, I would like to serve as a circuit court judge because I would really like to be a colleague among especially a new group of judges that have come on the bench in the last ten years.  I think that we have a very good judiciary in the state.


The judges that I have been practicing in front of are very punctual, they're extremely competent, they are ethical, and I would like to be a colleague of those judges.


In addition, I believe that people in my community, the lawyers and citizens and others who I've represented, would like to see me become a judge.  They've watched my career and have kept track of both my personal and professional life, and I believe they'd like to see me become a judge and succeed and take that route with the rest of my career.

Q.
Getting into your experience.  Have you attended all mandatory continuing legal education courses?

A.
Yes, I have.

Q.
Although you did this back in November, could you please briefly outline for the Commission your legal experience that makes you qualified for this position?  And because there have been a few concerns about your civil experience, you might want to focus in this area.

A.
The first five years that I was in practice, I initially took a job as a staff attorney with the Neighborhood Legal Assistance Program that covered Colleton and Hampton Counties.  That was an office funded with a federal grant.  I was a staff attorney there for about a year and managing attorney and was in that position for another four years.


That office represented indigents in civil matters only, and I handled family court matters that were contested.  We had a program whereby uncontested matters were referred to lawyers on a pro bono basis.


I represented individuals before administrative law judges, and those would have been individuals who had been denied some type of public benefit.  To be more specific, I represented people who had been denied VA benefits.  So my representation would have been through the administrative appeal process.


I represented individuals who had been denied Medicaid or FDC by the Department of Social Services.  That representation involved presenting testimony of witnesses at administrative hearings before those hearing officers.  I can think of two decisions that were appealed to common pleas court.


I defended a number of foreclosures, one of which resulted in trial in federal court before a federal judge.


I've represented individuals who had been denied employment benefits.  So I represented them before the administrative hearing officer, and then in any appeals or requests for review by the full commission. There was one in which the decision was appealed to common pleas court.


Those are the types of cases that were handled in that office, and I worked there for five years.


I left that office and came to Beaufort as a deputy public defender, and worked in that capacity for about two months. Then I was promoted to chief public defender in an office that had four or five lawyers, secretaries.  I also was in charge of training and supervising those attorneys.


I, myself, handled an average of 500 cases a year and worked at the public defender's office five years.  During which time, I tried cases back to back, and also did guilty pleas back to back in general sessions court.


I think my application is very -- it's pretty complete as to the types of cases that I tried, which were every type of case.


I also assisted and served as co-counsel on my assistant’s cases that were tried, and sometimes assisted in negotiating in working up mitigation.


I also represented a few people on extradition hearings during that time period that I was a public defender.  I represented juveniles in family court, and persons that had probation violation hearings.


I really can't recall, but I think that we did not represent persons on parole violations at the public defender's office. Once in awhile we would be appointed to represent a person in family court accused of some type of child abuse or a crime that was connected to a criminal charge.


The most interesting case I handled when I was a public defender, was I represented a 15-year-old boy who killed his father and stepmother.  So I represented him through family court proceedings and transfer hearings, and then in the trial of the case in general sessions court.


I left the public defender's office in April of 1993.  I've been in private practice as a sole practitioner since then, during which time I still handle criminal cases.  I have listed two cases that I can remember that I tried, but I also just handled many criminal cases.


I represent people in the family court, and often those cases are related to the criminal charges.


I also do some personal injury work, and represent a number of small businesses, me and my office.  I basically represent them in city magistrate court or common pleas.  I negotiate contracts for them, and I have incorporated several businesses.


I do some work in probate court, but ordinarily that is for relatives.


I have purposely tried not to handle much real estate work because it affects my malpractice premium.  So it's been more economical for me to refer those cases out.


I do represent clients still on Social Security matters, which involve representation before an administrative law judge.  In the event I have a decision that's not favorable, then the appeal is handled by an appeals counsel in Maryland.  I've not had to file a complaint in federal court to have a Social Security decision reviewed lately, not since I've been in private practice.


I think that I have extensive nonjury civil trial experience.  I also represent inmates on PCR's when I'm appointed. I have defended contempt motions and rules to show cause in common pleas court.


I have represented individuals after they have been found not guilty by reason of insanity.  I've also represented individuals at those review hearings later when the hospital wants to release the inmate.


The one proceeding I have not had the opportunity to even observe is the civil commitment proceeding under the Sexual Predator Law, which is fairly new, and I don't know of one actually being heard of in my county yet.

Q.
Moving on to your philosophy on sentencing.  I'm not sure if you were asked this at the last hearing.  I'm going to give you five categories of offenders that would perhaps regularly appear in your court.  The Commission would like to know generally your philosophy on sentencing and how you would treat these certain classes of offenders.  I'll give you all five, and then we'll go back individually.


They would be repeat offenders, juveniles that have been waived up to the circuit court, white collar criminals, defendants with a socially and/or economically disadvantaged background, and the last one is elderly defendants or those with some infirmity.  So the first one would be repeat offenders.

A.
My philosophy on sentencing of repeat offenders, I think that the first consideration in sentencing any defendant is a need to protect society.  So I would need to look and see what that defendant has been convicted of before, what is he repeating.


If it's burglary, certainly I would feel a need probably to incarcerate that person.  If he has prior convictions of simple position of marijuana and is now before the court on a possession with intent to distribute, I'd look at the amount of it, and basically I'd want to know what law enforcement had to say about that defendant, whether he was in the business of selling marijuana or was just a user that had a problem that perhaps the court could do something with.


We do have drug court that's going to be an experimental program in my circuit, and drug court may be an option in the future for defendants with repeat offenses with those types of drug charges.

Q.
How about juveniles that have been waived up to the circuit court?

A.
The first consideration to me would be the seriousness of the offense and the need to protect society, according to what that child had done.  His age certainly would be a consideration; and also, I think the amount of time that the child would have to serve under any sentence that I issued.

Q.
And white collar criminals.

A.
White collar criminals are a problem because the victims usually just want their money.  So I would want input from law enforcement and also the victim in that case. I personally think that stealing is a very bad thing, especially from people who trust you or put you in a position of trust.  But it's been my experience, in the 17 years that I've practiced law, that victims usually come to court, and they want their money, and they will ask for probation for those people who steal their money.

Q.
Defendants with a socially and/or an economically disadvantaged background.

A.
I would consider those factors, but would not allow a person to use those as an excuse.


I don't know if you all are aware of this, but I started as a secretary working when I was in high school, and I put myself through college and law school while going at night while I worked two jobs.  I am of the opinion that any person of average intelligence can succeed at something in life if they want to.


I would not let a person's background or the fact that they grew up without parents be a crutch that he could use to get away with no punishment for committing certain crimes.


I think the court can fashion a sentence that might give that person the push they need to make some changes.

Q.
Elderly defendants or those with some type of infirmity.

A.
I would consider the fact that the state may have to pay medical bills for an elderly or infirmed defendant.  Also, depending on what crime was committed, consider the fact that life is probably hard for elderly and disabled inmates.  But if the elderly or infirmed person is a child molester, the first thing I would have to look at would be the need to protect society.

MS. CRAWFORD:  At this time I'd like to introduce the Low Country Citizens Committee report and note that they found Ms. DeWitt to meet the constitutional requirements, and she the requisite character, professional ability, fitness experience and temperament.

BY MS. CRAWFORD:

Q.
They recommended you for this position with one observation.  They know that you have limited civil trial experience.


The bench and bar surveys received by the Commission were very favorable, and any concerns that have been brought up during our investigation have been addressed in our questions.  Let's just get into some housekeeping questions, and then we'll be done.  How much money have you spent on this campaign?

A.
I spent what I listed in my application, plus, I think, $9.20.

Q.
If it gets to the $100 threshold, then you'd need to report it to the House and Senate Ethics Committees.

A.
Yes, I'm aware of that.

Q.
Have you sought or received a pledge of any legislator prior to this screening?

A.
No.

Q.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final report is issued?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
No.

Q.
Are you familiar with the 48-Hour Rule?

A.
Yes.

MS. CRAWFORD:  I have no further questions, Mr. Chairman.

THE CHAIRMAN:  Does any member of the Commission have any questions for Ms. DeWitt?  Thank you, Ms. DeWitt.  I'd just remind you about the 48-Hour Rule, but I'm sure you don't need reminding.  I appreciate you being with us here today.

THE WITNESS:  Thank you.

(Off-the-record discussion.)

THE CHAIRMAN:  We're glad to have before us Judge John D. Geathers, administrative law judge, who seeks a position on the Circuit Court for the Fifth Judicial Circuit, Seat Number 3.  At this time, if you would, please raise your right hand to be sworn.

JOHN D. GEATHERS, being first duly sworn, testified as follows:

THE CHAIRMAN:  Have you had an opportunity to review your Personal Data Questionnaire Summary?

THE WITNESS:  No, I have not.  If it's as reflected -- if it reflects what I turned in, then it should be fine.

THE CHAIRMAN:  That's what it reflects.

THE WITNESS:  Okay.

THE CHAIRMAN:  Do you need any changes to be made at all?

THE WITNESS:  Not that I'm aware of.

THE CHAIRMAN:  Do you object to our making that summary a part of your sworn testimony?

THE WITNESS:  No, sir.

THE CHAIRMAN:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

NAME:



Mr. John D. Geathers

HOME:



P.O. Box 3221, Columbia, SC 29230





(803) 786-9656

BUSINESS:


Administrative Law Judge Division




P.O. Box 11667, Columbia SC 29211

2.
Date and Place of Birth:  April 10, 1961, Georgetown County, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.  Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Doris Williams Geathers.


Never divorced.


Child.  Lydia Kaden Geathers, age 6.

6.
Have you served in the military?  I have never served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of SC, 1979-1983; BA Political Science


University of SC School of Law, 1983-1986; JD

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to the South Carolina Bar 1986.


Admitted to the North Carolina Bar 1994.  I sat for the NC bar exam twice.  It should be noted that I prepared for this exam without the aid of a bar review course, as I was employed fulltime as an attorney in South Carolina.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school.


I participated in service organizations and campus bible studies.

10. Briefly describe your continuing legal or judicial education during the past five years.


I have satisfied the CLE requirements for each of the past five years.  I also attended the National Judicial College for a seminar.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


I lectured on Appellate Practice before the Administrative Law Judge Division at a Bar Association program, Appellate Practice in South Carolina.  Also, I presented in-house lectures at orientation seminars for new Administrative Law Judges.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  


I prepared written materials for the lectures noted above.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  


The courts of South Carolina and North Carolina.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

I was employed for approximately eight months as the OSHA attorney for the South Carolina Department of Labor upon graduation from law school in 1986.  I resigned from the Department of Labor to accept employment with the Office of Senate Research of the South Carolina Senate, where I became Senior Staff Counsel.  Upon being elected to Administrative Law Judge Seat #4, I subsequently resigned employment with the Senate.



If you are a candidate for Circuit Court, please provide a brief written description of your experience in criminal matters, including any cases handled over the past five years and include a brief description of the issues involved.



Further, please provide a brief written description of your experience in civil matters, including any cases handled over the past five years and include a brief description of the types of matters handled, issues involved, and its procedural history.  Please include information such as your primary areas in civil court in which you practice, whether you represent plaintiffs or defendants, or both. You may go back farther than five years if you feel it would assist the Commission with its assessment of your experience.



If you lack experience in an area, describe how your background has prepared you to preside over such matters as a Circuit Court Judge, or how you would compensate for your lack of experience in this area. 



I have recently been elected to a second term as an ALJ.  I believe that my adjudicatory experience as an administrative law judge, which includes presiding over contested case, appellate, and regulatory hearings, would be an asset in presiding over civil and criminal cases.  It should be noted that the rules of evidence and the SC Rules of Civil Procedure are applicable in these administrative matters.



To reacquaint myself with civil and criminal law, I have intensely studied, and in some cases outlined portions of, the following authorities:  Alex Sanders, et al., South Carolina Trial Handbook (1999); William Shepard McAninch, The Criminal Law of South Carolina, 3rd; Hon. Ralph King Anderson, Jr., et al., South Carolina Trial Techniques Handbook (1998); Jack B. Swerling, My Little Rules Book-Criminal (1998); and Jack B. Swerling and Richard A. Harpootlian, Criminal Defense, 1997 Bridge The Gap.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Inapplicable. 

In response to Questions 16-21, it should be noted that I was employed in government practice with the SC Senate prior to assuming the current administrative law judgeship.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:


(b)
state:

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:


(b)
criminal:


(c)
domestic:

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:


(b)
non-jury:


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)


(b)


(c)


(d)


(e)

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.


(a)


(b)


(c)


(d)


(e)

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


(a)


(b)


(c)


(d)


(e)

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.



I have served as an Administrative Law Judge since 1995.  Pursuant to Section 1-23-600, an Administrative Law Judge is authorized to preside over all hearings of contested cases involving the departments of the executive branch of government in which a single hearing officer is permitted to hear and decide.  Exempted, however, are cases brought under OSHA, matters arising under Title 56 of the SC Code of Laws, and hearings mandated by federal law.  The ALJD also has appellate jurisdiction over decisions from various boards and commissions.  Finally, the ALJD presides over regulation hearings during the promulgation of regulations by a department for which the governing authority is a single director.  The ALJ provides the General Assembly with written findings as to the need and reasonableness of the proposed regulations.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a) Myrtle Beach Hospital, Inc. v. Horry County Assessor, 97-ALJ-17-0449-CC (addressed novel issue in South Carolina of valuation of investor-owned hospital for tax purposes);

(b) SC Dept. of Labor v. James E. MacDonald, 98-ALJ-11-0360-IJ;

(c) Gardener v. State Board of Dentistry, 98-ALJ-0316-AP;

Greenville Metro Treatment Center v. SC Dept. of Health and Environmental Control, 97-ALJ-07-0143;

(d)
Charleston Naval Shipyard v. SC Dept. of Health and Environmental Control, 96-ALJ- 07-0264 (waiver of federal government’s sovereign immunity);

(e) 
Julius Murray and George Martin v. SC DHEC, Baptist Healthcare System of SC, Inc. and Richland Memorial Hospital, 97-ALJ-07-0262.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had as a judge other than elected judicial office.  Inapplicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Inapplicable.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.  Have you ever defaulted on a student loan?  No.  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code ( 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code ( 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Inapplicable.

39.
S.C. Code ( 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  Inapplicable.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  I expended a total of $79 for stationery in the furtherance of my candidacy.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  No contributions have been made by me or on my behalf to members of the General Assembly.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.  Same as answer to Question #8.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  


The National Association of Administrative Law Judges; The NAACP.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I have nothing further to disclose, as I believe the answers to direct questions in the application are dispositive of all matters pertaining to my candidacy. 

48.
References:


(a)
Henry J. White, Sinkler & Boyd, PA


765-1243



PO Box 11889, Columbia, SC  29211


(b)
Clifford Scott, Esquire




733-5944



2026 Assembly Street, Suite 101, Columbia, SC  29201


(c)
Patrick J. Hudson, Esquire, SCE&G


748-3764



1426 Main Street, Columbia, SC  29201


(d)
The Honorable Frank B. Caggiano, Clerk of the Senate
212- 6200



PO Box 142, Columbia, SC  29202


(e)
Gayle Rabon, Bank of America



252-1296



3336 Millwood Avenue, Columbia, SC  29205


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the circuit bench.  Our inquiry has focused primarily on nine evaluative criteria, which include: a survey of the bench and bar, a SLED and FBI check, credit check, grievance and reprimand check, thorough study of your application materials, verification of your compliance with state ethics laws, search of newspaper articles in which your name might appear, a study of any previous screenings, check for economic conflicts of interest.

We have not received any affidavits in opposition to your election.  There are no witnesses here to testify today.  Do you have a brief opening statement to make at this time?

THE WITNESS:  Yes, sir.  May I proceed at this time?

THE CHAIRMAN:  Go ahead.

THE WITNESS:  Mr. Chairman and Members of the Commission, the goal of any judicial proceeding is to discern the truth.


I have begun my second term as a judge in which capacity I'm responsible for determining the truth.


As an adjudicator, I have presided over and rendered final written orders in cases of both extreme complexity and simplicity; cases involving millions of dollars and those involving few, if any, dollars; and cases litigated by skillful counsel and those pressed by pro se individuals.


In any of these matters, one thing remained constant, the goal to discern the truth.  To guide and aid truth-seeking, the rule of law must be applied, whether evidentiary or procedural.


In circuit court, trial judges are faced with weighty human interests and responsibilities in a majority of these cases. The drama is heightened and the stage is set for the human experience to unfold.


Nonetheless, the goal is the same, the discernment of truth.  So too must the rule of law be applied to achieve this goal.


Therefore, a fundamental knowledge of the rule of law is necessary in civil and criminal matters.


In my current judgeship, the rules of evidence and Administrative Law Judge Division procedural rules apply in every trial. Further, the Rules of Civil Procedure also routinely apply.


In the last five and a half years, I've gained an invaluable experience presiding over trials and controlling a courtroom.


As to criminal law, I have reacquainted myself and expanded my knowledge by reviewing and outlining the leading treatises available from the Bar Association, as well as those already in my possession. Also, I have reviewed advance sheets published over the last few months.


I've honed my knowledge of rudimentary doctrines, principles, motions, charges, hearings, pleas and the like, whether it be the Batson challenge, the King charge, the Allen charge, the Brady Motion, and also the Jackson Denno hearing, Doyle violation, res gestae as commonly used in criminal sentencing and is commonly used in the civil sense.


I mention these things not to impress you with my knowledge, but to hopefully impress upon you the seriousness with which I pursue this undertaking, and to apprise you of the measures I've taken to prepare myself.


Finally, the reason I pursue this judgeship is not for prestige, profit, or praise.  I simply pursue it because I believe that I will enjoy it and perhaps do it well.


The renowned jurist Learned Hand stated that the choice of a job should not stem from yearnings for renown or riches, or even a desire to serve mankind.  Rather, he urged work because one likes it and for no other end, for doing it with an acute sense of craftsmanship best assured personal satisfaction and creativity.


I can assure the Commission that I will approach this judgeship with the determination of a skilled craftsman and so honor your faith in me.  Thank you.

THE CHAIRMAN:  Thank you, sir.  If you would, at this time, answer any questions our counsel might have for you.

MS. SHAH:  Mr. Chairman, I'd just like to, without objection, abbreviate Judge Geathers' screening today, as he was here back in November, as to the questions relating to the Canons of Judicial Conduct.

THE CHAIRMAN:  Without objection.

EXAMINATION BY MS. SHAH:

Q.
Judge Geathers, I'd like to ask you a question about judicial temperament.  You're currently an administrative law judge.  You're a candidate for circuit judge.  Do you feel that your judicial temperament or demeanor will need to change in any way as a circuit court judge?

A.
I don't believe it would.  I think your personality comes out, and you don't attempt to alter it or change it.  Of course, you have to be temperate and maintain the courtroom, but I don't foresee changing in any capacity.

Q.
Getting into some questions relating to office administration.  How would you handle the drafting of orders as a circuit court judge?

A.
It's my understanding that, in fact, circuit court judges probably draft fewer orders than I currently draft.  So I don't believe that that would pose a problem.  In fact, 95 percent of the orders that come out of my office are prepared by myself and the staff. So we don't tend to request in many instances proposed orders.  So the drafting would be no problem.

Q.
As a circuit court judge, what method would you use to ensure deadlines were met by you and your staff?

A.
I suppose something similar to what we have in place now.  We have a tickler system.  Color-coded tabs are placed on each file.  They indicate certain things, they indicate certain deadlines.  So we can pretty much, by opening the file cabinet, determine what needs to be done with a particular file.

Q.
What is your philosophy on judicial activism, and what effect do you believe judges should have in setting or promoting public policy?

A.
I think agencies tend to promote public policy as authorized by statute, as authorized by the General Assembly.  I believe in just merely interpreting the law and trying to discern the intent of the General Assembly and executing it accordingly -- applying it accordingly.

Q.
I'd like to ask you some questions relating to your philosophy on sentencing.  I'd like to give you five categories of offenders that would perhaps regularly appear in your court.  The Commission would just like to generally know what your philosophy on sentencing for these five classes of offenders are.  I'll name the five classes and then give them to you individually.


You have repeat offenders, juveniles that have been waived up to circuit court, white collar criminals, defendants with a socially or economically disadvantaged background, and elderly defendants or those who have some sort of infirmity.  The first one is repeat offenders.

A.
Well, I think for all of those categories, I think the sentencing should be dictated by the facts of a particular case, and that there are mitigating or aggravating factors in the record.  Certainly, that should be taken into consideration.  But I think that the moment would dictate what one would do in those particular instances.

Q.
Is that basically your answer for all of those categories?

A.
Yes.

Q.
That's fine.  I'll leave it at that.  Getting into some questions related to character.  Would you hear a case where you or your family held a de minimis financial interest in a party involved?

A.
No.

Q.
Do you belong to any organizations that discriminate based on race, religion, or gender?

A.
No.

Q.
I'd like to get into some questions now related to experience.  Your PDQ indicates that your legal experience includes working as an attorney for the South Carolina Department of Labor and being senior staff counsel to the Office of Senate Research.  You've not practiced as a trial attorney, but you've served as an administrative law judge since 1995, if I'm correct.


If you could, just explain to the Commission how your legal and judicial experience, as well as any other experience or training you have, will assist you in fulfilling your duties and responsibilities as a circuit court judge.

A
Well, as I indicated in the opening statement, I think the rule of law dictates how a matter should be handled in that -- if the judge is familiar with the fundamental laws in question, then it should not pose a problem to control the courtroom, especially one having judicial experience, and to apply the procedural rules and evidentiary rules.


In essence, the judge is acting as a referee in circuit court.  And if one is familiar with the rules, then one should be able to execute that role.


I believe that because I have the experience, as you indicated, over the last five and a half years, and I've attempted to hone my knowledge in the criminal area, I should be in a position to carry out the rule of the circuit court judge.

Q.
Thank you, Judge.

MS. SHAH:  At this time I'd just like to note for the record the Midlands Citizens Committee report for Judge Geathers states that Judge Geathers is a qualified and highly regarded judicial candidate.  The Committee positively approves of his candidacy for circuit court judgeship.  I failed to mention earlier that Judge Geathers does continue to meet the constitutional requirements for this position. I'd just like to note that in the record.

BY MS. SHAH:

Q.
Finally, I'd just like to get into some housekeeping questions.  Have you sought or received the pledge of any legislator prior to this screening?

A.
No.

Q.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final report has been issued?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
No, I haven't.

Q.
I'd just like to remind you that if you spend over $100 for your campaign, you must report that amount to the House and Senate Ethics Committee.  Finally, are you familiar with the 48-Hour Rule?

A.
Yes.

MS. SHAH:  I have no further questions.

THE CHAIRMAN:  Does any member of the Commission have any questions of Judge Geathers?  There being none, Judge Geathers, we appreciate you appearing before us here today, and we'd just remind you about the 48-Hour Rule and the $100 rule, which I'm sure you don't need any reminding of.  You're very familiar with the process.  I'd like to thank you for being with us here today, and I hope you have a good rest of the day.

THE WITNESS:  Thank you, sir.

THE CHAIRMAN:  Do we have any discussion?

(Off-the-record discussion.)

THE CHAIRMAN:  We have with us this morning Judge Ralph King Anderson, III, administrative law judge, seeking a position on the Circuit Court for the Fifth Judicial Circuit, Seat Number 3.  Judge Anderson, if you would, raise your right hand.

RALPH KING ANDERSON, III, being first duly sworn, testified as follows:

THE CHAIRMAN:  Have you had an opportunity to review your Personal Data Questionnaire Summary?

THE WITNESS:  Yes.

THE CHAIRMAN:  The one you turned in?

THE WITNESS:  Nothing has changed since I turned it in.

THE CHAIRMAN:  Does it need to be corrected, or do any changes need to be made?

THE WITNESS:  I don't think so.

THE CHAIRMAN:  Thank you, sir.  Do you object to our making that summary a part of the record of your sworn testimony?

THE WITNESS:  No, I do not.

THE CHAIRMAN:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

NAME:



Mr. Ralph K. “Tripp” Anderson, III

HOME:



321 Fallen Oak Drive, Columbia, S.C. 29229





(803) 736-0357

BUSINESS:


P.O. Box 11667, Columbia, S.C. 29211





(803) 734-0550

2.
Date and Place of Birth: October 13, 1959, Florence, S.C.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on October 2, 1999 to Linda Corley Anderson.

Divorced on February 19, 1998; Moving party - Ralph K. Anderson, III (legal separation); Janet Anderson (divorce) Richland County - one year separation

No children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Francis Marion University - August 1976 to August 1980; Bachelor of Science

University of South Carolina - August 1981 to May 1984; Juris Doctor

8.
List the states in which you have been admitted to practice law and the year of each admission.

South Carolina Bar - November 1984

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Francis Marion University


(a)
Alpha Tau Omega - Vice President; Thomas Arkle Clark Award recipient; Social Projects Chairman (2 years).


(b)
Phi Kappa Phi


(c)
Francis Marion Student Marshall


(d)
Delegate representing Francis Marion at the Citadel National Student Conference and Greater Issues Series 

U.S.C. Law School - Chairman of the Student Bar Association Curriculum Committee

10.
Briefly describe your continuing legal or judicial education during the past five years.

During my service as a S.C. Assistant Attorney General, I focused my continuing legal education on trial advocacy, criminal law and administrative law. Since being elected an Administrative Law Judge, I have focused on administrative law, procedure and evidence. 

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

(a)
S.C. CLE - "Hiring and Firing" (Lectured on employment law)

(b)
S.C. CLE - "Ethics Act" (Lectured on the Ethics Act)

(c)
Supreme Court Staff - Lectured on the Ethics Act 

(d)
Bridge the Gap - Administrative Law

12.
List all published books and articles you have written and give citations and the dates of publication for each.

(a)
"A Survey on Attributes Considered Important for Presidential Candidates," Carolina Undergraduate Sociology Symposium, April 17, 1980.

(b)
“An Overview of Practice and Procedure Before the Administrative Law Judge Division," South Carolina Trial Lawyer, Summer 1996.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

(a)
South Carolina Bar - November 1984

(b)
U.S. District Court for S.C. - February 1985

(c)
U.S. Fourth Circuit Court of Appeals - March 1985

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

My initial responsibilities at the Attorney General's office were the extradition functions in the Criminal Division. Afterwards, I was transferred to the Criminal Prosecution Section, where I prosecuted criminal cases, as well as maintained my extradition duties. While in the Prosecution Section, I was also assigned the position as Counsel to the State Ethics Commission.

With the passage of the Statewide Grand Jury Act, I occupied two offices. One was located in the Prosecution Section while the other was in the Grand Jury Section. Once the Grand Jury was firmly established, I returned to the Government and Civil Litigation Division/Prosecution Section.  There I resumed all of my original duties with the addition of the following:

(a)
Committee Attorney for the State Employee Grievance Committee;

(b)
Prosecutor for the Engineering and Land Surveyor's Board; and

(c)
Medical Board Prosecutions, Attorney General Opinions and Criminal Appeals.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  BV.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
Infrequently

(b)
state:

20 or more times a year

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

75%

(b)
criminal:
25%

(c)
domestic:
none

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

25%

(b)
non-jury:
75%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Sole counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
State v. Dwight L. Bennett - This was a felony DUI case in which the victim lost the baby she was carrying and suffered horrible injuries.  Although the defendant was convicted, this case was used as a legislative example as the need to increase the maximum felony DUI punishment;

(b)
Georgia v. Richard Daniel Starrett, a’ffd. Richard Daniel Starrett v. William C. Wallace, - Starrett was convicted of several crimes in South Carolina. Afterwards, Georgia sought his extradition in an attempt to convict him under the death penalty. Starrett’s challenge to the Attorney General’s Office authority to hold extradition hearings was denied;

(c)
State v. Michael Goings - Goings was a notorious City of Cayce police officer charged with assault and battery of a high and aggravated nature;

(d)
State v. Herbert Pearson and Terrance Singleton - The Defendants in this case were accomplices in the armed robbery, attempted murder and murder of attendants at a gas station in Sumter, S.C;

(e)
State v. William Keith Victor - After the Defendant was convicted of murder and kidnaping, he was given the death penalty.  His case was later reversed on appeal and the prosecution was assumed by me.  The prosecution, under difficult circumstances, resulted in the Defendant’s plea to murder and the aggravating circumstance of kidnaping.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

(a)
Bergin Moses Mosteller v. James R. Metts, S.C. Supreme Court; Not known when this case was decided;

(b)
Dennis G. Mitchell v. State of S.C., S.C. Supreme Court, Not known when this case was decided;

(c)
Ex Parte, Bobby M. Stichert v. Carroll Heath, S.C. Supreme Court, Decided August 29, 1985 - 286 S.C. 456, 334 S.E.2d 282 286 S.C. 456;

(d)
Patrick C. Lynn, et al. State of S.C., Supreme Court, Not known when this case was decided;

(e)
Paul David Tasker v. M.L. Brown, Jr., S.C. Supreme Court, Not known when this case was decided.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Administrative Law Judge, February 1, 1995 to present.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  

(a)
Kerr-McGee Chemical Corporation, et al. v. South Carolina Department of Health and Environmental Control, 99-ALJ-07-0290-CC;

(b)
Democratic Reform at Big Creek, et al. v. South Carolina Department of Health and Environmental Control, et al., 98-ALJ-07-0556-CC;

(c)
South Carolina Department of Revenue, In Re:  Proposed Regulation #117.190, 97-ALJ-17-0095-RH;

(d)
Edgemoor Community Action Association, et al. v. South Carolina Department of Health and Environmental Control and J. Bruce Collins, 95-ALJ-07-0728-CC;

(e)
United States Army Training Center and Fort Jackson v. South Carolina Department of Health and Environmental Control, 95-ALJ-07-0202-CC.

24.
Have you ever held public office other than judicial office?

Appointed Assistant Attorney General 1985 to January 1995.

25.
List all employment you have had while serving as a judge other than elected judicial office. None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?

Yes, Administrative Law Judge, Seat 3 (February 23, 1994)

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?

Self-employed Salesman - March 26, 1980 to August 1980

Florence School District #1 - Summer worker (1973-1975)

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Not applicable.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code ( 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal? No.

38.
S.C. Code ( 8-13-700 provides, in part, that “no public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.

I do not know of any formal or informal charges of violations of S.C. Code ( 8-13-700 by me or any other candidate.

39.
S.C. Code ( 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.

I do not know of any formal or informal charges of violations of S.C. Code ( 8-13-765 by me or any other candidate.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.

I have made no expenditures in seeking this office.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  Not applicable

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No to both questions.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  If so, please specify the amount, solicitor, donor, and date of the solicitation.  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

South Carolina Bar - November 1984

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

Shandon Baptist Church - Sunday school teacher 

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
References:

(a)

Dr. John R. Lincoln, Shandon Baptist Church 

5250 Forest Drive, Columbia, S.C. 29206-5403

(803) 782-1300

(b)

Richard C. Jones, Esquire

P.O. Box 1268, Sumter, S.C. 29151-1268

(803) 773-8676

(c)

Edwin E. Evans

5035 Furman Avenue, Columbia, S.C. 29206

(803) 738-0831

(d)

James C. McLeod, Jr.

P.O. Box 100551, Florence, S.C. 29501-0551

(843) 669-8093

(e)

Lisa Willis, First Union National Bank



P.O. Box 728, Columbia, S.C. 29202


(803) 251-4400


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the circuit bench.  Our investigation has focused on nine evaluative criteria, which has included: a survey of the bench and bar, a SLED and FBI check, credit check, grievance and reprimand check, thorough study of your application materials, verification of your compliance with state ethics laws, search of newspaper articles in which your name might appear, a study of any previous screenings, and a check for any economic conflicts of interest.


We have not received any affidavits filed in opposition to your election.  There are no witnesses here to testify today.  Do you have a brief opening statement you'd like to make?

THE WITNESS:  No, sir.

THE CHAIRMAN:  Thank you, sir.  If you would, answer any questions our able counsel might have for you.

EXAMINATION BY MS. HARWELL-BEACH:

Q.
Good morning.

A.
Good morning.

Q.
Judge Anderson, would you tell the Commission why you want to serve as a circuit court judge?

A.
I enjoy what I do now, but I would like to serve as a circuit court judge because that is an environment in which I litigated in when I was with the Attorney General's office. I enjoyed the aspects of jury trial, and I would like to get back into that area.

Q.
Thank you.

MS. HARWELL-BEACH:  Mr. Chairman, I want to note for the record at this time that Judge Anderson does meet the constitutional requirements regarding age, residence, years of practice.

THE CHAIRMAN:  Thank you, ma'am.

BY MS. HARWELL-BEACH:

Q.
Judge, I want to move into the area of ethical fitness with you and ask you a few questions regarding ex parte communications, acceptance of gifts, that kind of thing.  What is your philosophy regarding ex parte communications?

A.
We strictly -- I say we.  The ex parte communications covers both me and my staff.  I'm responsible to ensure that they avoid ex parte communications also.  So we make an effort to strictly avoid it.  The only time we would ever have ex parte communications that I can think of is as the rules of ethics permit concerning administrative matters.  That is strictly the scheduling of cases, and in instances involving TRO's.

Q.
Moving into the area of recusals.  What deference would you give a party that requested your recusal?

A.
What deference would I give them?  I would make the decision according to the rules, and that is -- I guess I would grant deference in that -- if I felt there was any chance that there was impartiality -- a perception of impartiality, I would recuse myself.

Q.
What standards would you set for yourself regarding the acceptance of gifts or ordinary social hospitality?

A.
That's pretty easy so far in my life.  I think I will continue that standard. I only have one friend who is an attorney that gives me gifts.  That individual no longer practices law.

Q.
How would you handle a situation in which you became aware of the misconduct of a lawyer or a fellow judge?

A.
If it was a situation where I could discuss the matter with them and it did not indicate that they -- according, again, to the rules of ethics.  With a judge it's -- if he is substantially impaired on doing his duties, I would have to report that.  Otherwise, I would follow the rules and try to correct the judge to follow the rules of ethics.


The same is true for attorneys, except the standard for attorneys is a little -- there is more things to consider in that particular rule.

Q.
Moving into the area of general office procedures for a minute.  If elected, how would you handle the drafting of orders?

A.
I ask for proposed orders frequently.  Where I work, we have to draft a lot of our own.  Most of the time, I'm fairly proficient with computers, so I draft them.  We do it almost backwards in my office.  I draft my orders, and my staff attorney reviews my orders to correct them.

Q.
What method would you use to ensure that deadlines are met by you and your staff?

A.
We keep everything on computer.  We do computer printouts once every week as to the outstanding orders that I have, the outstanding orders that we're waiting to come in from the proposed order list.

Q.
What would your philosophy be on judicial activism, and what effect should judges have in setting or promoting public policy?

A.
My decision should be based upon the statutory law and the case law supporting it.

Q.
Are there any activities that you would plan to undertake to further the improvement of the legal system?

A.
I've spoken to Bridge the Gap and CLEs and have written at least one article so far.  I would continue to do those things and anything else that would come along.

Q.
I want to move into the experience area a little bit.  If you would, characterize for the Commission your legal experience prior to being elected as an ALJ and also as an ALJ.

A.
Hopefully that would be diverse. When I was with the Attorney General's office, I began doing extradition functions, which I might add was a full-time job.  I took on responsibilities of being a prosecutor, which really later became most of my job, as I became efficient with extradition.


I also handled -- represented the Ethics Commission.  I prosecuted engineering and land surveying board cases.  I prosecuted medical board cases against doctors.  I wrote Attorney General opinions.  I handled some appeals.  I did about a year's worth of post-conviction relief assistance in that category.  I handled civil litigation.  When I got to be pretty good at trial work, I started assisting the Government and the Civil Litigation Division in cases that were civil. We even handled a bankruptcy case.

Q.
Now I'd like to give you five categories of offenders that would regularly appear in circuit court and ask you a little bit about your philosophy on sentencing these different types of offenders.  I'll give you all five, and then we'll go one by one.  They are repeat offenders, juveniles that have been waived up to the circuit court, white collar criminals, defendants with socially and/or economically disadvantaged backgrounds, and elderly defendants or those with some infirmity.  The first category is repeat offenders.

A.
Repeat offenders should be sentenced more sternly.  Obviously we have progressive discipline.  When you look at the statutory laws and the way they're applied, I would certainly sentence a repeat offender sternly.

Q.
And juveniles that have been waived up.

A.
I think you consider the fact that the individual is a juvenile; but when they've been waived up, you would consider the fact that they're a juvenile along with all of the other background that you would in any sentencing.

Q.
White collar criminals.

A.
I don't see white collar criminals being different than any other crime.  I never have.  In making the analysis, I assume you would consider whether or not the individual could be rehabilitated and their background of that regard, whether they have committed a prior offense.  A white collar criminal who is a repeat offender should be treated sternly just like any other criminal.

Q.
The next category is defendants with socially or economically disadvantaged backgrounds.

A.
I heard from one judge one time who said, “A man that's been killed by somebody who is from a disadvantaged background is no less dead than one who was killed by one who is from a nice background.”


I think that the economic background is something to consider in a case-specific matter.  If you feel like that is something that in your discretion should be considered. I really can't point to a specific instance.

Q.
The last category is elderly defendants or those with some infirmity.

A.
Again, that would be in case-specific instances.  I think that if someone was elderly or with an infirmity, if you find that a sentence would be more harsh upon that individual than would otherwise be on other people that are before you, that would be a consideration.

Q. 
Moving into a little bit different area.  Would you hear a case where you or a member of your family held a de minimis financial interest in the parties involved?

A.
I think you can possibly hear it if it was de minimis, but I wouldn't hear it anyway.

Q.
Do you belong to any organizations that discriminate based on race, religion, or gender?

A.
Absolutely not.

Q.
Moving into the judicial temperament area.  What do you feel is the appropriate judicial temperament for a judge?

A.
I think you should strive to make every effort to ensure parties before you and the jurors have come away from a court proceeding believing that they've had justice and that they've been treated fairly and courteously.

MS. HARWELL-BEACH:  I just want to mention the bench and bar surveys were very favorable for Judge Anderson.  And from the Citizens Committee report, the Midlands Advisory Committee finds Judge Ralph King Anderson, III, to be a qualified and highly regarded judicial candidate.  The Committee wholeheartedly approves of his candidacy for circuit court judgeship.

BY MS. HARWELL-BEACH:

Q.
Judge Anderson, I've just got some housekeeping questions, and then we'll be done, unless the Commission has questions.  How much money have you spent on this campaign; and if it's over $100, have you reported that to the House and Senate Ethics Committee?

A.
It's not over $100, but it's approximately 50 bucks.

Q.
I'd just like to remind you that if you go over $100, to report that.

A.
Okay.

Q.
Have you sought or received the pledge of any legislator prior to this screening?

A.
No.

Q.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report is released?

A.
I've been very specific to the people I've talked to in that regard.  I like my job.

Q.
Have you contacted any members of this Commission?

A.
No.

Q.
I'm sure you're familiar with the 48-Hour Rule.  We'd like to remind you that the report is not final and formal until 48 hours after it's released.  We'll let you know the exact date and time.

A.
Thank you very much.

Q.
Do you have anything else you'd like to add?

A.
No.

MS. HARWELL-BEACH:  Mr. Chairman, that's all I've got.

THE CHAIRMAN:  Does any member of the Commission have any questions for Judge Anderson?  There being none, we appreciate you appearing before us today, Judge Anderson.  I know that I don't need to remind you about any of the rules.  You're very familiar with them. We appreciate you being here today, and we hope you have a nice rest of the day.

THE WITNESS:  I thank you all very much for your consideration.  I appreciate it.

(Off-the-record discussion.)

THE CHAIRMAN:  Good morning, Judge. We have today with us the Honorable Joseph M. Epting, for the Circuit Court for the Fifth Judicial Circuit, Seat Number 3.  Judge, at this time, if you would, please raise your right hand to be sworn.

JOSEPH M. EPTING, being first duly sworn, testified as follows:

THE CHAIRMAN:  Have you had an opportunity to review your Personal Data Questionnaire Summary?

THE WITNESS:  When I made it, I did, yes.

THE CHAIRMAN:  Is it correct or does anything need to be changed?

THE WITNESS:  I believe it's correct.

THE CHAIRMAN:  Do you have any objection to our making that summary a part of the record?

THE WITNESS:  Not at all.

THE CHAIRMAN:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

NAME:



Mr. Joseph M. Epting

HOME:



2410 Hollingshed Rd.





Irmo, South Carolina 29063





(803) 749-0481

BUSINESS:


P.O. Box 2387





Irmo, South Carolina 29063S





(803) 781-8700

2.
Date and Place of Birth: January 2, 1942, at Columbia, S.C.

3.
Are you a citizen of South Carolina? Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on  August 6, l966, to Nancy G. Epting.

Children:
Joseph M. Epting, Jr. – 30 – attorney


Kristin E. Epting – 28 – Atlanta Chamber of Commerce Staff

6. Have you served in the military?


United States Army – 1964-69 – First Lt. - honorable discharge

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel 1960-64, BA


University of South Carolina, 1966-69, JD

8. List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – l969

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


University of South Carolina School of Law



Prince Court Competition Winner



Member, National Moot Court Team

10. Briefly describe your continuing legal or judicial education during the past five years.


During the last five years my legal and judicial have exceeded the total hours required by the bar and court administration:


(a)
Legal:  Evidence, domestic relations, health care law, ethics, trial procedures.


(b)
Judicial:  Criminal Justice Academy: Search and Seizure, bonds, domestic violence, substance abuse, Supreme Court updates.  National Judicial College:  Opinion Writing, logic.  – American Bar Association- Traffic Court Technology.

11. Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs? 


Chaired a S.C. Bar CLE on regulated industries focusing primarily on practice before the Public Service Commission.  Presided over mock trial demonstrating trial procedures and evidentiary matters for Criminal Justice Academy continuing education seminar for magistrates October 1999.

12. List all published books and articles you have written and give citations and the dates of publication for each.  None.

13. List all courts in which you have been admitted to practice and list the dates of your admission.


South Carolina Courts – 1969


United States District Court – 1969


United States Court of Appeals - 1974

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

(a)
Legal:  General Practice (the early years– Berry, Lightsey, Gibbes and Bowers (1969-1973).  Every good legal career is built on a strong foundation.  I was fortunate to work with Harry M. Lightsey, Jr. during my early years. I along with other young attorneys such Nikki Setzler and Jim Richardson assisted Harry Lightsey, Jr. as he handled significant constitutional cases such as senate reapportionment, school desegregation, and the beginning of the large rate increase era for private utilities.  The lessons learned about the practice of law during this period were invaluable.



Also, early in my career I acquired my initial education in trying cases in circuit court. Lesson 1– topic - summation – teacher – Honorable Marion Gressette. My co-counsel and I received a direct verdict on a collection claim in circuit court, but Senator Gressette made such a powerful closing on his counterclaim that he won the case; Lesson 2 – Venue.  During this period Henry Kirkland, a fine trial lawyer, associated me to try a will contest with him in Newberry County. Our opponent was Thomas Pope, Sr.  Mr. Pope was relentless.  We thought we had victory after a hung jury on the first trial but were beaten soundly on the retrial.  Lesson: Good trial lawyers are good anywhere, but they are terrific in their own briar patch.



(1973-2000) Epting Law Firm – primarily as sole practitioner in space sharing with other lawyers and for the past two years as an LLC in partnership with my son.  Practice included probate, domestic, wills, property, regulated industries, corporations, business and general litigation. A portion of my practice has involved family court matters including divorce, custody, equitable division, and adoptions.  In addition, a portion of the practice has involved proceedings before the master-in-equity in regards to foreclosures and supplemental proceedings. Circuit court experience has included some guilty pleas in general sessions court and civil experience including PCR appointments and jury and nonjury matters including property disputes, condemnation, collections, personal injury, contract litigation.


Criminal Matters:  I have had experience in representing defendants in General Sessions Court and assisting clients in entering the new drug court program.  However, my primary criminal experience occurs on a daily basis in performing my duties at the Chief Judge for Irmo.  Specifically, I am called upon on a regular basis to determine probable cause for the issuance of arrest and search warrants.  I regularly conduct bond hearings and set bonds on both summary court and general sessions offenses.  I conduct preliminary hearings as requested on general sessions court offenses.  I conduct court on a weekly basis presiding over bench and jury trials.  I supervise the court calendar and preside over roster meetings with defendants, their attorneys, and the prosecutors.  My court has a prompt disposition time for setting and disposing of jury trials.


Civil Matters:  My experience in civil matters within the last five years has covered a wide variety of cases such as:


(a)
Contract matters:  I have represented plaintiff and defendants in a wide variety of disputes ranging from collection matters to actions involving basic breach of contract, breach of warranty, and fraud.


(b)
Property disputes:  I have filed actions for the plaintiff for various property matters including boundary line disputes, mortgage foreclosures, actions to quiet title, and mechanic’s lien foreclosures.


(c)
Condemnation:  I have represented primarily the landowner in condemnation actions including takings by utilities and the South Carolina Department of Transportation.


(d)
Employment cases:  I have instituted actions on behalf of employees in an action for failure to pay benefits as required under federal law.


(e)
Construction cases:  I have represented and defended homeowners and contractors in actions involving defective construction including actions for failure to meet proper construction or inspection requirements.


(f)
Personal Injury cases:  I have filed actions for personal injury on behalf of the plaintiff including automobile accident cases.


(g)
Other negligence actions:  I have instituted action on behalf of the plaintiff for negligence for medical malpractice.

In addition prior to this period, I have had cases for the plaintiff involving product liability and wrongful death claims.  I have also represented clients in the area of disputed Wills and disputed probate claims.


I lack current experience in such areas of workers compensation and taxation.  If faced with an appeal or case in that area, I would do as I have done in other such situations on the bench when faced with something new: First, if notice ahead of time, I would research the point prior to argument or trial.  Second, I would question and probe the litigants more thoroughly during their arguments.  Finally, I would call on colleagues more experienced in the area for their advice.

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

two major cases one involving an appeal of a social security decision and a federal employment law case.


(b)
state:

I appear in court approximately 20 to 25 times a year.  Most of those matters will normally involve motions on pending case but there will normally be one or two cases that do not settle without a complete trial.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

80%


(b)
criminal:
2%*


(c)
domestic: 
18%

*This does not include my time on the bench, which is all criminal and consumes about 25 to 30% of my total time

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

50%


(b)
non-jury:
50%


This is the percentage of cases filed, but actually 90% of more of the cases would be resolved during the litigation process prior to a resolution by the jury or court.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Primarily sole counsel and sometime associate

19. List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Whittle – Common Pleas case filed in Sumter County resolved during trial.  Jim Richardson and I represented several Lexington County chicken farmers against a large national corporation for breach of growing contracts and misrepresentations – case was resolved under a confidential settlement.  The case was significant in the large amount and extent of discovery prior to trial.  We were are able to successfully conclude the case on the eve of trial in the defendant’s home county in a manner which allowed a portion of an agricultural industry in another county to survive during a period of economic downsizing.


(b)
Lowe and Bland – Richland County Court of Common Pleas case. Ken Suggs and I handled this personal injury case involving severe burns and fire damage caused by an explosion from an improperly installed water heater. Case resolved under a confidential settlement.  As a result of this case, the method of installing the product was corrected throughout the area and future disasters averted.


(c)
Cooke v. K-Mart – federal court case- Wrongful death action handled by Ken Suggs and I involving defective plastic boat seat. Case resolved on the day of trial. Extensive discovery and expert testimony resulted in discovery of defect in manufacturing process which could be easily corrected and the imposition of better warning labels on the product for the consuming public.


(d)
Epting v. Devaney – Common Pleas Lexington County. Wrongful death action which Ken Suggs and I handled involving a boating accident on Lake Murray.  The Case involved a difficult legal issue concerning the statute of limitations and the definition of navigable waters.  We were successful in having the court determine that the lake was nonnavigable for jurisdiction purposes and ultimately resolved the case favorably for the client.


(e)
Evelyn Sites v. Modern Exterminating - Richland County Court of Common Pleas case. I was the sole counsel representing the plaintiff in a breach of contract and unfair trade practices action.  Jury returned a favorable verdict under the unfair trade practices cause of action. The case is significant because the plaintiff was able to introduce evidence under the criteria set forth by the Court of Appeals at that time for proving unfair trade practices. 

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


(a)
Epting v. Brumble, 264 S.C. 114, 212 S.E.2d 711 (1975);


(b)
Thomas v. Gathings, 304 S.C. 308, 403 S.E.2d 682 (1991).


In the latter years of my practice, I have learned that I simply don’t have the time to do it all and have referred my appeals work out to attorneys who specialize in that area such as James B. Richardson, Jr.

22. Have you ever held judicial office?

Appointed Judge for the Town of Chapin (1986-1997); Appointed Chief Judge Town of Irmo (1989-present).  Court has criminal jurisdiction – trial jurisdiction for all crimes involving sentences for up to 30 days in jail and fines of up to $500.00 plus costs. Jurisdiction also includes setting bonds and conducting preliminary hearing for General Sessions Court offenses.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.


My decision normally does not result in written opinions. My rulings and decisions during trial however have been appealed to the circuit court for review. In the time that I have served as the primary trial judge for the Town of Irmo, I can recall only one reversal or remand by the circuit court.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None other than law practice.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 

Unsuccessful candidate for school board and Richland County Council.  However, I have been successful in wiping those dates from my memory.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  None.

28.
Are you now an officer or director or involved in the management of any business enterprise?  I assist in the management of some family commercial rental real estate.

30. Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31. Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32. Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33. Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  

None except for state tax liens filed in Lexington County for interest on some tax returns.  Since I did not reside in Lexington County I was unaware of the liens and took care of them immediately upon notification of their existence.

34. Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code ( 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code ( 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None

39.
S.C. Code ( 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.

Printing of resume approximately $100.00

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

American Bar Association – Special Court Judges Division

South Carolina Summary Court Judges Association

South Carolina Bar Association

Richland County Bar Association

Lexington County Bar Association

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

Lake Murray- Irmo Rotary

Irmo Chamber of Commerce

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


During my tenure, the Irmo Court has been one of the leaders in applying new technology in the courtroom setting.  It is one of a few of a handful of courts in South Carolina who have been approved by the Supreme Court to utilized video teleconferencing for bond hearings and pleas.  This innovation has resulted in enormous economic savings for the court and law enforcement, increased security and a more efficient use of the court’s time. 

48.
References:


(a)
Robin W. Major, Carolina First Bank



P.O. Box 12249, Columbia, S.C. 29211 


(803) 


(b)
James B. Richardson, Jr., Attorney at Law



Suite 808, 1338 Main Street, Columbia, S.C. 29201
(803) 799-9412 


(c)
Harvey C. Hoots, Mayor Pro Tem – Town of Irmo



P.O. Box 406, Irmo, S.C. 29063



(803) 781-7050



(d)
Rebecca Laffitte, Attorney at Law




P.O. Box 11449, Columbia S.C. 29211


(803) 929-1400

 
(e)
B. Mike Alexander



1401 Washington Street, Columbia, S.C. 29201

(803) 256-2417


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the circuit court bench.  Our inquiry has focused primarily on nine evaluative criteria, which included: a survey of the bench and bar, a SLED and FBI check, credit check, grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name may appear, a study of previous screenings, check for economic conflicts of interest.


We have not received any affidavits filed in opposition to your candidacy.  There are no witnesses here to testify today.  Do you have a brief opening statement you'd like to make?

THE WITNESS:  I'll waive an opening statement.

THE CHAIRMAN:  Thank you, sir.  If you would, answer any questions our counsel might have for you.

EXAMINATION BY MR. COUICK:

Q.
Judge, good morning.

A.
Good morning.

Q.
Would you briefly review your practice history with the members of the panel here?

A.
I've been practicing law for about 30 years.  Began practicing in 1969 with Harry Lightsey and Joe Berry and some other fellows, a law firm here in Columbia.  Practiced there for about three or four years.  The firm split up.  Dean Lightsey went to the law school.


Since that time, I have been in sole practice, practicing with other attorneys in an association.


In 1981, I moved my practice.  I moved to upper Richland County, moved my practice to the Town of Irmo, bought a building out there, and continued practicing.


In 1986, in addition to my practice, I began serving a -- I was formerly a municipal judge for the Town of Chapin and for the Town of Irmo.  I still serve as the Chief Judge for the Town of Irmo.


My legal practice has primarily been that of a civil nature, not a criminal nature. The portion dealing with the court of common pleas and circuit court does involve various and sundry civil actions, negligence actions, to contract actions, to condemnation proceedings, to unfair trade practices, landlords, boundary disputes, condemnation cases, et cetera.


My judicial experience has been totally criminal in nature.  Since the summary court of a municipal setting only hears criminal matters, that is all we hear.


As you're aware, normally it's sentences up to 30 days consecutive up to about 90 days.  We hear DUI's, misdemeanors, assault and battery, shoplifting, traffic offenses.


There are jury trials on a regular basis for those same type of offenses.  That's probably on -- a majority of those, as you can well imagine, involve DUI cases, and then into the area of criminal domestic violence and things of that nature.


Much of that time is also devoted to doing initial work for what we call general sessions court offenses.  Those would include preliminary hearings, determining probable cause for search warrants, setting bonds for general sessions court, and things of that nature.


About three years ago, I changed from a sole practitioner to a small firm -- or rather, from a sole practitioner.  My son joined me after clerking for Judge Kinard.  I'm pleased to have him as a partner now.  We've also added another lawyer.  So it's a three-man law firm.


I'm at the point in my practice to where before I didn't feel like I'd seek something like this simply because I had been practicing for 30 years and have some clients who have been very supportive of me over the years, and I was reluctant to turning those people over to other attorneys.  The fact of the matter is, they have formed a good relationship with my son and the young lawyer, and I don't think they will miss me at all in case I were to leave.  That's pretty much the sum and substance of where I am at this point.

BY MR. COUICK:

Q.
Thank you, Judge.  Just for the record, you live in the Richland County part of Irmo?

A.
I do, near Ballentine.

Q.
Dean Lightsey is not with us today, Judge.  He's chosen to recuse himself from this race due to his relationship with you previously.  I wanted to note that for the record.

MR. COUICK:  Mr. Chairman, I'd like to note for this record that the candidate meets all constitutional requirements for this position regarding age, residence, and years of practice.

BY MR. COUICK:

Q.
If I could go over a few matters relating to ethical fitness.  Would you ever engage in ex parte communications about a case; and if so, what would be the limited circumstances?

A.
I think the Canons are fairly clear. You don't engage in ex parte communications about anything of a substantive nature.  The only time I think ex parte communications are appropriate is if it's strictly ministerial --

Q.
How about recusal?  What would be your general rule on recusal?

A.
I think it's important that a judge be perceived, in fact, in reality as being impartial.  If the question of recusal is ever made, I think you should strongly consider it. If there are grounds warranted, I would hesitate to recuse myself.


Like in Richland County, they're running multiple courts or multiple -- they have two general sessions and two common pleas at the same time.  Sometimes it's fairly easy to go from one judge to another.

Q.
Are there circumstances, Judge, when you would accept gifts from persons that had no familiar relationship with you?

A.
No.  I think that would be against the Canons to accept.

Q.
How about social hospitality?

A.
You know, I don't think a judge lives apart from the rest of the community.  I think friends you've obtained over your lifetime are still going to be your friends, whether they be lawyers or not lawyers.  I don't think the Canons prohibit normal social activity.

Q.
You've run for elective office before; is that right?

A.
I have, long years ago.

Q.
Would you envision having any political or partisan --

A.
No.  That was for the School Board. Costa Pleicones and I ran at the same time.  I think we both learned our lesson.

Q.
Do you have any business activities that you would remain involved in if you were elected to the bench?

A.
My wife and I have some commercial real estate holdings and stock holdings and things of that nature.  Most of that is in her name.  I don't -- I don't envision that that would create any problem.  If it ever -- a limited amount of stock we had, if it came up in a case, I would certainly disclose that to the parties and deal with it appropriately.

Q.
Would it be a burden upon the party to ask you to recuse yourself, Judge, either because they had some prior relationship or because of the stock holdings?  Would you generally volunteer, or would you require the parties to request your recusal?

A.
No.  If it's a stockholding situation -- for example, we own a limited amount of stock in SCANA and too much stock in PMSC.  If it were those cases, I would probably recuse myself.  I would certainly notify the parties.

Q.
You mentioned that you had extensive experience with criminal matters being in the municipal court in Irmo.  Are there any matters in the criminal court that you would say that you need additional work experience in order to get up to speed for the circuit court?

A.
No.  I think the level of the offense, the sentencing involved in general sessions court is a different matter from that involved in a municipal court.


I would certainly like to increase my ability in that area.  I think a lot of that -- I was talking to some circuit judges that -- I forgot who it was.  He tells me he frequently used or was trying to consider the sentencing guidelines.


I think there's a lot of things you have to do in regard to sentencing, making sure that all parties are treated fairly and properly.

Q.
Speaking of sentencing, if I could give you five classes of offenders and ask for you to tell me whether these classes would cause you to make an upward or downward departure from your usual sentence.  The first is repeat offenders.

A.
Repeat offenders, depending on the nature of the prior offense, is something to consider.  It's an element that I would consider.

Q.
Juvenile offenders that have been waived up to circuit court.

A.
I would take into consideration the fact that when the juvenile defendant has been waived, there's already been at least some preliminary proceedings in family court that have considered that.  I think you have to consider the age of the defendant.

Q.
White collar criminals.

A.
I don't think white collar criminals should be treated any different than anybody else.

Q.
Defendants with a socially and/or economically disadvantaged background.

A.
I think regardless of our background, our society is built upon something that we're all held to the same level of conduct.  That's what makes this system work.

Q.
Elderly defendants or other defendants that have some type of infirmity.

A.
I think when I'm dealing with an elderly defendant or somebody who has an infirmity, I would require an evaluation.  I would consider that, take that into consideration.

Q.
Judge, you've attended all mandatory CLEs, is my understanding; is that correct?

A.
I have.  In fact, I normally attend more.

Q.
The demeanor for a judge, if you had to tell this body what you would tell yourself each morning before you got on the bench, what would that be?  How would you ask yourself to behave each day?

A.
I think with a judge, more than anything else, there's going to be calmness, and being respectful to others.  I think the judge has to realize the atmosphere he's walking into.  Usually I've got two lawyers who are normally friends but have put on their war paint, and they can't stand each other.  I've got litigants who can't stand each other.  I've got half of the witnesses who may be there. Subpoenas and jurors.


It's a highly tense situation.  So the last thing I want to do is walk in the court with an attitude.  A judge should be somebody who has a calming effect.  That's what I would think.

Q.
What would you like to contribute to jurisprudence aside from being a good judge? Is there any outside extracurricular activity that you would engage in or are engaged in now that you would like to follow up on?

A.
At the present time, every time I hold court, there is a high school classroom, civics class from one of the high schools. It's mandatory that they go to courts, and that they go to governmental bodies and legislative bodies.  They frequently appear in my court.  I have scouts.


I would like to continue that.  I only take time after court to meet with those young people and explain to them what's going on, what the process is about.


I have gone to elementary schools to discuss the legal system.  I've acted as a judge for the high school moot court teams, and I still do that.  I think all of those things are part of staying involved from the jurisprudence standpoint with the community.

Q.
Judge, how do you feel about things such as mediation, arbitration, drug courts?  What use would you make of them?

A.
I'm directly in favor of mediation and arbitration and drug courts.  Judge Keesley has done a superb job with the drug court in the 11th Circuit.


I think those circuits where we don't have mediation and arbitration, a mandatory mediation and arbitration, a circuit judge can still use that.


I remember a few years ago before the 11th Circuit, Judge Westbrook would come in and talk with the lawyers.  We would have a roster meeting, and he would say, I want you to try mediation.  In fact, we have some mediators in South Carolina who've agreed to do it for nothing or reduced cost.  And I'll tell you why.  If it doesn't work out and you don't resolve your case, I'm going to give you priority date in moving your case up on the docket, a date certain, and it worked extremely well.  We moved a lot of cases.


Mediation is effective because of a lot of disputes.  It's simply -- that's the first time you ever got people to the table. Especially in contractual matters.  You can frequently resolve the thing just by getting a discussion going.  I'm a great advocate of mediation.

MR. COUICK:  Mr. Chairman, the surveys from the bar and the Citizens Committee report were very positive as to the candidate. I'll enter the summary of the Citizens Committee report, if that would be permissible.

BY MR. COUICK:
Q.
Mr. Epting, have you spent any money on this campaign; and if so, is it over $100?

A.
Less than $100, resumes and introductions.

Q.
You're aware of the reporting requirement?

A.
Yes.

Q.
Have you sought or received the pledge of any legislator prior to this screening?

A.
No.

Q.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report is released?

A.
No.

Q.
Have you contacted any members of this Commission?

A.
No.

Q.
Are you familiar with the 48-Hour Rule as it relates to the release of the report?

A.
I am.

MR. COUICK:  Mr. Chairman, I have no further questions.

THE CHAIRMAN:  Does any Member of the Commission have any questions for Judge Epting?  There being none, Judge Epting, I'd just remind you about the 48-Hour Rule, and I thank you for being with us here today.  I wish you the best.

THE WITNESS:  Thank you very much.

(Off-the-record discussion.)

THE CHAIRMAN:  We have with us today the Honorable Former Representative J.L. Mann, “Bubba” Cromer, who seeks the position with the Circuit Court for the Fifth Judicial Circuit, Seat Number 3.  If you would, please, raise your right hand to be sworn.

J.L. MANN CROMER, JR., being first duly sworn, testified as follows:

THE CHAIRMAN:  Have you had an opportunity to review your Personal Data Questionnaire Summary?

THE WITNESS:  Yes, sir.

THE CHAIRMAN:  Is it correct, or does anything need to be changed?

THE WITNESS:  No, sir.  There was one addition I noted to Mr. Couick about a pending appeals decision that came in, but I mailed that with my packet.

THE CHAIRMAN:  Do you have any objection to our making that summary a part of the transcript of your sworn testimony?

THE WITNESS:  No, sir.

THE CHAIRMAN:  It will be done at this point in the transcript.

THE WITNESS:  Okay.


PERSONAL DATA QUESTIONNAIRE

NAME:



Mr. James Lewis Mann Cromer, Jr.

HOME:



2814 Blossom Street, Columbia, S.C. 29205





(803) 256-8442

BUSINESS:


P.O. Box 50624, Columbia, S.C. 29250





(803) 254-7900

2.
Date and Place of Birth:  April 19, 1963, Columbia, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Single.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.  


Clemson University, 1981-1985, B.A. English; Minor, Communications in Commerce


University of South Carolina School of Law 1985-1988, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, November 1988


California, July 1989


District of Columbia
, February 1990

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Collegiate Activities:  President, Sigma Alpha Epsilon Fraternity 1983-1984; Member, Clemson University Speakers' Bureau 1983-1985; Attendee, Sigma Alpha Epsilon National Leadership School 1982; Vice-President, Clemson University Intrafraternity Council 1983-1984; West Campus Fraternity Area Housing Chairman 1983-1984; Member, Pi Delta Phi Honor Fraternity (French) 1984-1985; Member, Sigma Tau Delta Honor Fraternity (English) 1984-1985; Member, Order of Omega Honor Fraternity (Greek) 1984-1985; Member, Outstanding Young Men of America 1984-1985; Member, Who's Who in American Colleges & Universities 1985; and, Member, Clemson University Dean's List 1983, 1985.


Law School Activities:  Member, Student Bar Association 1985-1988; Member, National Moot Court Bar 1986-1988; and, Chief Justice, National Moot Court Bar 1987-1988.

10.
Briefly describe your continuing legal or judicial education during the past five years.


I have met or exceeded all CLE requirements for each of the past five years.  They are as follows:


1999:
How To Try a Wreck Case, 5-14-99, 5.5 hours



7th Annual Probate Bench/Bar, 9-10-99, 6.25 hours


1998:
6th Annual Probate Bench/Bar, 9-11-98, 6.5 hours



Ethics CLE, 9-21-98, 3.33 hours



Practice & Procedure in Traffic Court/DUI, 10-2-98, 6.5 hours


1997:
Governmental Ethics, 1-2-97, 2.0 hours



Civil Rights Symposium, 9-26-97, 6.5 hours



Masters in Trial, 12-12-97, 7.5 hours


1996:
4th Annual Probate Bench/Bar, 9-6-96, 6.42 hours



South Carolina Tort Law Update, 9-13-96, 6.50 hours


1995:
1995 SC Trial Lawyer Annual Convention, 8-10-95, 12.0 hours

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?


While I have never been a college or law school professor on a regular basis, I have guest lectured an ethics class for Professor O'Neal Smalls at U.S.C. Law School, as well as English classes (Southern Fiction) for Professor Louis Henry at Clemson University. Lastly, I have guest lectured several classes at the University of South Carolina, Department of Political Science, on topics ranging from current legislative affairs to legislative ethics.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  N/A.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


United States District Court (South Carolina) November, 1988


United States District Court (Central District, California) August 1989 


United States Court of Appeals, Fourth Circuit, October 1990


Certified Agent, National Football League, Fall 1988

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


July 1988 - September 1989, Walleck, Shane & Stanard, Woodland Hills, California

The general character of my practice was general civil litigation, primarily defense practice.  As counsel for the San Fernando Valley Board of Realtors, I was an associate who performed research and produced memoranda on various legal questions that arose from the Board or its members.  Tortious interference with contractual relations, fraud, material misrepresentation and lockbox liability were typical examples of legal issues dealt with by the firm during my employment.  I was called upon to conduct research, interview witnesses, prepare legal memoranda and pleadings, and attend court with the associates and partners of the firm.  After my admission to the California Bar, I was authorized to make court appearances on my own.  I made many solo appearances in the Superior Courts of Los Angeles, Ventura and Orange Counties, as well as in the Federal District Court for the Central District of California.  Prior to that, I produced more billable hours than any other associate as I researched complex legal issues and performed other casework.  In my "spare time", I prepared for and passed the California State Bar Exam.  I was unhappy living so far from home and left Walleck, Shane & Stanard to return to South Carolina.


November 1989 - May 1990, South Carolina House of Representatives

As staff counsel for the Labor, Commerce and Industry Committee, I had to quickly switch gears from private-sector to public-sector legal employment.  I served as legal consultant for my committee, as well as for all members of the House.  It was necessary that I immediately familiarize myself with banking, insurance, and workers' compensation laws, as well as with administrative procedures.  I had to be intimately familiar with all pending bills, as well as drafting preliminary bills for members before the bills were sent to Legislative Council.  I also attended numerous public hearings across the state with my committee members and returned to Columbia to advise all LCI members on insurance reform legislation.  I resigned this position to run for public office several weeks after my sitting House Representative failed to file for re-election in 1990.


January 1991 - November 1996, Cromer & Mabry

Cromer & Mabry, my father's firm, is a general civil litigation firm.  I handled plaintiffs personal injury litigation, probate and estate matters and all criminal defense cases that the firm retained.  Since the firm also handled civil defense work for some clients including serving as defense counsel for Capital Communications, Inc. (WLTX TV), I was also called upon to practice in the area of civil defense.  I conducted extensive legal research in the area of First Amendment and employment law.  Cromer & Mabry was on the cutting edge of the development of employment law in this state, particularly public sector employment.  Together with my father and other firm members, we developed and tried the first Whistleblower case in this state.  We obtained the first Whistleblower verdict and successfully handled several appeals both in the Supreme Court and in the Court of Appeals.  When the Whistleblower law was legislatively neutered in 1993, I participated in other significant employment cases in the areas of civil rights, defamation and violation of the First Amendment.


November 1996, to present, Cromer Law Offices

A smaller general solo practice, Cromer Law Offices covers a broad spectrum of legal areas including probate and estate, civil litigation, criminal defense, labor and employment, commercial litigation, corporate law, and civil rights matters.  If the client's legal issue is specialized -- such as a matter of taxation or bankruptcy -- the client is referred elsewhere.  The general character of my practice is full-service representation of the client in magistrate, municipal, circuit or federal court, as well as in administrative proceedings, where necessary.  If the client's best interests can be served without court intervention, other avenues are pursued.



I have advised many clients on criminal matters.  In my eight years of legislative service, I also became familiar with the criminal laws of this state, but I have never concentrated on a criminal defense practice.  I do consistently represent clients in court charged with DUI, DUS, simple possession, petit larceny, burglary, and other like charges.  When prospective clients are charged with crimes such as criminal domestic violence, arson, felony drug offenses, and other serious crimes, I usually refer them or associate myself with counsel who specialize in these types of cases.  The criminal cases that I handle alone are, by and large, resolved by plea negotiations rather than by jury trial in General Sessions.  I do try DUI cases.  I am familiar with criminal court and procedure.  I have also served as court appointed counsel in criminal matters.



While I have not accumulated extensive trial experience in criminal matters, I believe that my background has prepared me to competently preside over such matters as a Circuit Court Judge.



Prior to my graduation from U.S.C. School of Law, I worked in the Fifth Circuit Solicitor's Office under Jim Anders and his deputy at the time, Barney Giese.  I processed and investigated drug offenders for indictments, investigated witnesses and victims of crime, and prepared cases up to the moment of trial.  Though I could not formally appear, I was able to play an important role in the process, as well as sit in and observe the trials.  I was able to observe dozens of criminal trials that ran the gamut of criminal subject matter.
Moreover, for eight years, instead of trying many criminal cases, I was serving in the body that makes, shapes and modifies criminal laws.  Specifically, my six years on the Judiciary Committee were most beneficial in following the progress of each criminal law that was praised, criticized, debated and altered.  I learned the meaning of criminal laws and procedures as well as the legislative intent behind them.  Additionally, sentencing guidelines was a complicated piece of legislation that went through my committee during my final legislative session.  I am ready to put my legislative criminal experience into action from the trial bench:  I would have a keen insight into legislative intent, yet be ever-mindful that a jurist should apply the law, not make it.



Finally, I am willing to study intensely, immediately and thoroughly any matter on which I feel the need for additional expertise.  My record supports this ability whether it be from my multiple Bar admissions, the wide variety of complex civil cases I have handled, or from my legislative experience.  I would do so with the same energy and drive that has enabled me to acclimate to and ultimately excel in the varied aspects of the law that I have been fortunate to experience thus far in my career
.



My experience in civil matters is quite broad.  Some of the legal areas where I have tried cases within the last five (5) years are sexual harassment, Butler v. McCollum, (1995); defamation, Sawyer v. Chester County School District, et al., (1995); reverse race discrimination, Rawl v. Neilsen, et al., (1996); First Amendment, Phillips v. Neilson, (1996); legal malpractice, Hunt v. Reyner, (1997) (settled just prior to trial); medical malpractice, Lombard v. Oconee Memorial Hospital, et al., (1996), (confidentially settled just prior to trial); Unfair Trade Practices Act, Plowman v. Bagnal, et al., (1994); defamation, libel and slander, Harrell v. Mims, et al., (confidentially settled just prior to trial) (1998); Harrell v. WCSC TV, (1998); personal injury, Butler v. BiLo, (1998) (trial forthcoming); nuisance, Smith, et al. v. D.M. Mays Oil Company, Inc., et al., (1997); and, most recently, accommodations law/ discrimination, Joyner, et al. v. Waffle House, (1999) (trial forthcoming).  There are others, but these are illustrative of the breadth of my civil experience in the past five years.


The following is a brief description of these cases:



Sawyer v. Chester County School District, 94-CP-12-58 (1994):  I served as co-counsel on this case in Chester County.  Coach Danny Sawyer was a famous high school coach.  His son, Ben, was an outstanding player who suffered injuries from an unprovoked attack by a fellow student, which kept him out of the North-South All State game.  Coach Danny Sawyer was accused of making racist remarks and was summarily demoted and fired.  This defamation suit followed.  I researched complex legal questions of "public official," "privilege" and "actual malice."   The jury rendered a defense verdict.  Judge Don S. Rushing tried the case.



Rawl v. Neilsen, et al., 3:42-3543-OBD:  This was a reverse-race discrimination case brought against the State Superintendent of Education.  I served as co-counsel and was involved in extensive research into legal issues.  We were successful in advancing the case past summary judgment and a jury returned a verdict of $904,000.00 for Dr. Rawl.  It was settled post verdict.



Hunt v. Reyner, 94-CP-40-2130:  This was a legal malpractice case.  Jim Hunt was my constituent and client.  We sued a prominent Columbia attorney who had allegedly allowed Mr. Hunt to lose the bulk of his interest in a family tree farm through deficient representation.  Mr. Hunt had approached several other attorneys before consulting us and had been turned down.  We took his case and after significant work on the law and the facts, it was settled for a large sum of money upon being called to trial in Columbia.



Lombard v. Oconee Memorial Hospital, et al., 96-CP-37-0241:  In this complicated case of medical malpractice, the plaintiff underwent routine bilateral screening mammographies in 1992, 1993, and 1994.  All results were normal, with no findings suggesting malignancy. The fourth mammogram in 1995 demonstrated a suspicion of malignancy, including a nodular abnormality of approximately 2.5 centimeters in diameter.  Plaintiff immediately underwent additional testing and was diagnosed as having invasive ductal carcinoma of the right breast with metastasis to her lymph nodes.



Suit was brought in 1996, alleging individual defendants violated standard medical care in failing to diagnose a suspicious mass at time of plaintiff's 1992-1994 mammogram, and causing injury to plaintiff.  Defendant hospital was eventually dismissed because defendant physicians testified that they worked independent of the hospital.  Plaintiff's attorneys obtained services of an expert radiologist from California who determined that the defendant physicians should have detected the suspicious mass by the 1993 mammogram, at a minimum.  Also, plaintiff's expert oncologist from Chicago testified that early diagnosis would have most probably resulted in early intervention and prevented the cancer's metastasis.  Defendants denied liability and -- after a 2 ( year discovery period -- the case was confidentially settled one week prior to the trial date in Oconee County.  Plaintiff succumbed to the cancer shortly thereafter.



Plowman v. Bagnal, et al., 450 S.E.2d 36 (1994):  Many of my constituents who lived in Village Pond subdivision joined in bringing an action against a corporate developer and its controlling persons under the South Carolina Unfair Trade Practices Act (UTPA).  Plaintiffs claimed that defendants utilized unfair and deceptive practices to induce the homeowners to buy homes in Village Pond, by promising many amenities that were never provided.  This jury trial in Richland County was presided over by Judge Ernest Kinard.  The jury returned a verdict for the plaintiffs against defendant corporation only.  Plaintiffs appealed the issue of "controlling persons'" personal liability for corporate violations to the South Carolina Supreme Court, which affirmed Judge Kinard's ruling that the two non-corporate defendants were not "controlling persons."



Harrell v. Mims, 3:95-3117-0BC:  Two brothers were deputy sheriffs in Sumter County and lost their jobs because of an alleged racist videotape owned by one of the brothers at an earlier time.  The case was highly publicized.  Through discovery and depositions, we created substantial issues of fact and were able to confidentially settle with the S.C. Insurance Reserve Fund to our clients' satisfaction.  



Harrell v. WCSC TV, 97-CP-10-69:  A Charleston TV anchorman aired part of the alleged racist videotape and mistakenly stated that it did represent the brothers' true beliefs.  The script showed that he should have said "did not," but he apparently misread it.  Lewis Cromer, Ben Mabry and I all participated in the trial in Charleston before Judge Markley Dennis.  The jury returned a defense verdict.  I devoted substantial time to research and pretrial issues, as well as to the lengthy trial.



Butler v. Bilo:  99-CP-12-097.  Plaintiff Butler is an aging, uneducated man who slipped and fell in a Bilo grocery store.  The fall burst the wires that held his rib cage in place (a pre-existing condition from open heart surgery).  In his hospitalization, he suffered many complications, including pneumonia and infection.  Thereafter, the plaintiff began to psychologically deteriorate and currently suffers from dementia.  The case is currently reaching the end of discovery; the trial should take place toward the end of this year.



Smith v. D.M. Mays Oil Company, Inc., et al.:  97-CP-28-304.  Plaintiffs retained me for temporary and permanent injunctive relief against a neighborhood bar, whose noise permeated the walls of their residences all hours of the evening.  The matter was ultimately resolved -- by consent order -- in Judge Pleicones' chambers after a contentious hearing on the Plaintiffs' Motion for Temporary Injunction.



Joyner, et al. v. Waffle House:  3:99-4126-17 (1999).  Three weeks after establishing my solo law practice, several African-American clients contacted me and scheduled consultations.  Each of them, on separate occasions, had been denied service at the same Waffle House restaurant.  In several instances, there was virtually no other customer present at the restaurant when service was refused.  In another, two African-Americans were not allowed to sit at any of the available booths and were told they were "reserved for four or more people."  Plaintiffs lodged complaints with the S.C. Human Affairs Commission, which found no violations and issued plaintiffs a right to sue letter.  Suit was brought in 1999, and defendant moved to have the matter removed to Federal Court.  Currently we are trying to remand the matter back to circuit court.  This case has not been set for trial.



I was actively involved with the law firm of Cromer & Mabry in several plaintiff-oriented civil matters involving political discrimination, under the First Amendment.  These Federal cases were brought against then-Superintendent of Education, Barbara Neilsen, as defendant.  The cases included Phillips v. Neilsen, 99 F3d 1130, 1196 WL 597834 (4th Cir. S.C.), Oswald, 3:92-1505-17AH; Dabney, 3:92-983-17BC; Sandifer, 3:92-3021-19BC; and, Rouse, 3:92-0520-19.  In each of these cases, once the plaintiffs' disproved the defendant's contention that political affiliation of the plaintiff was a non-issue in their termination, defendant claimed "qualified immunity" for the decisions.  In each case -- except Rouse -- plaintiff was able to effect significant settlements.  Phillips went to the Fourth Circuit, which reversed Judge Shedd's grant of summary judgment.  The three-judge panel's decision was upheld en banc by an 8-7 vote.



While at Cromer & Mabry, I also conducted legal research and drafted memoranda for the senior partner, which resulted in opinion letters for Richland County, East Richland Public Service District, the Town of Eastover, and Capitol Communications, Inc. (WLTX TV).  Legal issues included, but were not limited to, FOIA requests, cameras in the courtroom, libel/slander, zoning and lane use matters, and employment law from the employer's perspective.



For three of my last five years, I have been establishing a solo practice.  The rigors that accompany "hanging a shingle" have not allowed for significant time in trial.  I have spent the majority of my time in House.  Drafting legal documents, conducting legal research, and advising clients on a daily basis, as well as performing my duties as Reading Clerk for the House of Representatives has recently consumed the majority of my time.  Therefore, I am including information on my experience that goes back farther than five years.



I played an active role in the plaintiff's appeal in Gamble v. Manning, 450 S.E.2d 829 (1991), brought under the South Carolina Whistleblower Law, ( 8-27-10, et seq., which was heard and decided by the Supreme Court in 1991.  Plaintiff Gamble alleged that he had been fired for reporting fraud, waste and mismanagement.  I make note of this case due to my specific involvement in the appellate brief.  This research and written presentation were important in the South Carolina Supreme Court's first interpretation of the Whistleblower law.  



Gamble was a precursor to another landmark case with which I was closely involved:  McGill v. U.S.C., 89-CP-40-4716.  Plaintiff McGill brought an action under the Whistleblower law as a result of her being fired as hazardous waste manager at the University of South Carolina.  She claimed that her termination was in retaliation for reports she had made to DHEC about U.S.C.'s dangerous handling and storage of hazardous chemicals.  McGill gave rise to the first South Carolina Whistleblower jury verdict in favor of the plaintiff:  $350,000.00.  Then-trial Judge Carol Connor ordered a remittitur of $100,000.00, in concordance with the South Carolina Tort Claims Act.  The defendant appealed the verdict, and the plaintiff appealed the remittitur.  As a result, the Whistleblower Act made its second appearance before the South Carolina Supreme Court, McGill v. U.S.C., 423 S.E.2d 109 (1997).  This time, the jury verdict was upheld; its award reinstated (with attorney's fees).  Very shortly thereafter, the Legislature began to take steps toward "tightening" the South Carolina Whistleblower Act.  



I was actively involved in a related case that followed McGill.  In Turbeville v. Vacendak, et al., 91-CP-46-1830, the plaintiff brought suit after he had been fired as baseball coach at Winthrop by the athletic director and other administrators who he claimed had formed and carried out a civil conspiracy to force him out of his coaching position.  This case was settled just prior to trial.  In Turbeville, utilizing civil conspiracy as an alternative cause of action to the Whistleblower Act in response to the "tightening-up" of that statute proved to be a successful means for the plaintiff to assert his rights, notwithstanding the at-will employment presumption in South Carolina.  My contribution to Plaintiff's Memorandum in Opposition to Defendant's Motion for Summary Judgment, in asserting civil conspiracy as a viable cause of action in employment cases -- a motion denied by Judge Gary Clary -- was one of the keys to the plaintiff's ultimate success. 



Lastly, I would note the case of Gattison v. S.C. State University, 93-CP-38-03.  The plaintiff brought causes of action under the Whistleblower Act, as well as for outrage.  An auditor for South Carolina State University, the plaintiff discovered numerous improprieties at the institution, which enraged his supervisors.  Instead of firing the plaintiff for no articulable reason, defendant punished him by removing his computer, ostracizing him, displacing him in a cubicle labeled "faculty lounge", and forcing him to sit in an 18-inch wide chair. (Plaintiff's weight was over 350 pounds.)  The plaintiff obtained a $225,000.00 verdict in Orangeburg County before Judge Charles Whetstone and jury.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.


Cromer Law Offices is not rated by Martindale-Hubbell because I could not afford the service, considering the substantial costs of setting up my first solo practice.   

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

30 percent


(b)
state:

70 percent

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

80 percent


(b)
criminal:
15 percent


(c)
domestic:
5 percent

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

20 percent


(b)
non-jury:
80 percent


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Associate counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Breunig v. Coop's Health & Fitness, 97-CP-23-386, (appellate decision pending.) This case illustrates how administrative remedies can lead to legal remedies.  The plaintiff was lured from the State of Wisconsin by virtue of her excellent fitness credentials as a finalist for Miss Fitness Wisconsin, her undergraduate and graduate degrees in physiology, and various other physical accolades.  She was promised a set salary, commissions, benefits, and even an option for an apartment in Greenville, South Carolina, by the defendant's agent.  Once she moved to South Carolina for this ostensibly "wonderful" opportunity, she discovered that the defendant had no intention of fulfilling any assurances made to her.  The plaintiff was ultimately forced to undertake menial jobs, such as delivering telephone books, just to pay her expenses.  I referred her to the Department of Labor, Licensing and Regulation, which resulted in the defendant being cited for failure to pay wages under S.C. Code Ann. ( 41-10-40.  Thereafter, I brought an action in Greenville County, which I tried before Judge Larry Patterson.  He ruled in favor of the plaintiff from the bench and awarded treble damages, attorney's fees and costs as provided by statute.  I was moved when the court reporter, after proceedings had ended, looked at the plaintiff and me and said "I feel so wonderful right now.  I have the best feeling that justice has been served and it makes me very happy to have been a part of this process."  I argued this matter before the South Carolina Court of Appeals on March 7, 2000.


(b)
Faircloth v. Sloan Construction Co, (Workers' Compensation case, 1991).  This was a case in which I represented a young widow whose husband was crushed to death by a conveyer belt at his job site.  The couple had been married for one week.  As all of the family members were constituents of mine, I represented the widow -- pro bono -- before the Workers' Compensation Commission at a full hearing.  The widow obtained a most favorable result.  My job entailed much more than garden-variety legal work, since it was such a tragic and ghastly accident.  At the resolution of the hearing, however, the appreciation I received from the young widow, as well as from the family of the decedent was as fulfilling as any matter I have pursued in my life, legal or otherwise.


(c)
Estate of Larry Stevens v. Fogle, 96-ES-32-0280. I was successful in taking over another attorney's case, correcting errors and omissions, redirecting the case and ultimately producing a favorable result in court for a client who had given up on my profession and the legal system.  The defendant, who was separated from the decedent at the time of his death, said she was being victimized by the decedent's wealthy and influential family.  She voluntarily relinquished her rights as personal representative after having been ill-advised to assume that legal capacity by a lawyer she had recently fired.  Notwithstanding her abstention from the probate proceedings, the new personal representative of the estate had sued her and alleged fraud, misappropriation of estate funds and assets, and neglect of fiduciary duties. The insurance company that issued the original bond had likewise been sued and filed its own counterclaims.  A single mother of two emotionally unstable and potentially violent boys, the defendant literally begged me to try to help her.  Two years later, she was exonerated before Judge Eckstrom in Lexington County Probate Court.  Upon conclusion of the matter being resolved, the defendant, with tears in her eyes, embraced me in front of the Court and opposing counsel and thanked me for finally bringing closure to the most horrible chapter of her life.  And for restoring her faith in attorneys and the court system.


(d)
Cromer v. S.C., 917 F2d 819 (1990).  This is the case I brought when I initially ran for the House of Representatives.  A twenty-seven-year-old, newly-relocated attorney, I was faced with a situation in my House district where the incumbent representative failed to file for re-election until the last minute of the filing deadline. Moreover, at that moment, he ushered in his hand-picked replacement to file for a primary in which he was to be unopposed.  Since the other party filed no candidate for the seat, my home House District was presented with a non-incumbent, unopposed House Representative.  I was shocked that the filing deadline, so far in advance of the general election, also applied to independent candidates.  If independents were cut off by the same filing deadline as partisans, then dissatisfied voters would have no way of fielding an alternative candidate on the November ballot.  I discovered a Supreme Court case, Anderson v. Celebreeze, 460 U.S. 780, 103 S.Ct. 1564, 75 L.Ed.2d 547 (1983), which agreed.  Along with the assistance from several of my former professors of the University of South Carolina School of Law, I prepared my lawsuit, joined several other plaintiffs, and brought suit in Federal District Court.  All the while, I launched a campaign for the House seat.




Around May 5, 1990, Judge Matthew Perry ruled in favor of the plaintiffs and ordered that I be allowed to collect my petition signatures and be placed on the ballot, provided the petition requirements were met.  Attorney General Travis Medlock immediately appealed.  Several months later, my appeal was heard by the Fourth Circuit Court of Appeals in Richmond, Virginia, before a three-judge panel in order for Judge Perry's decision to be affirmed.  The three-judge panel affirmed Judge Perry's decision 30 days prior to the general election.  I was placed on the ballot, and won my election by some 57 percent of the popular vote.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


(a)
Long v. U.S., 958 F2d 367, 1992 WL 48019 (4th Cir. (S.C.)).


(b)
McGill v. U.S.C.
, 423 S.E.2d 109 (1997).


(c)
Gamble v. Manning
, 450 S.E.2d 829 (1991).


(d)
Cromer v. S.C., 917 F2d 819 (1990).


(e)
Breunig v. Coop's Health & Fitness, 97-CP-23-386 (argued March 7, 2000).

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  N/A

22.
Have you ever held judicial office?  N/A

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


1999 to present:  Reading Clerk, South Carolina House of Representatives.  Elected by House Members in 1999.


1990 to 1998:  South Carolina House of Representatives, District 80, Richland County. Elected four (4) successive terms of office.

25.
List all employment you have had while serving as a judge other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.  N/A

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


I was a certified agent for the National Football League Players' Association from 1988 to 1990.  My sole client was David Treadwell, place-kicker for the Denver Broncos and thereafter, for the New York Giants.  This was not a full-time occupation.  I have not been an agent since 1990.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I would certainly recuse myself from hearing any cases involving Cromer & Mabry.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.



In 1984, I was arrested for D.U.I. in Athens, Georgia.  I pled nolo contendere.  While my driving privileges in South Carolina would have been unaffected at the time, I nevertheless enrolled and completed an A.D.S.A.P. program in Toccoa, Georgia, in order that I learn from that irresponsible mistake.  I deeply regret this singular incident in my life as much today as I did 16 years ago when it happened.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a lobbyist's principal, as defined by S.C. Code ( 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyists principal?  No.

38.
S.C. Code ( 8-13-700 provides, in part, that [n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.


No such charges against me, nor against any other candidate, to my knowledge.

39.
S.C. Code ( 8-13-765 provides, in part, that [n]o person may use government personnel, equipment, materials, or an office building in an election campaign.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Id.
40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


Postage in the amount of $82.50, thus far.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


American Bar Association


South Carolina Bar Association,


Richland County Bar Association


California State Bar Association


Bar Association for the District of Columbia.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


Lower Richland Ruritan Club, Secretary and Vice-President;


Recipient of Governor's Order of the Palmetto;


S.C. Association of Taxpayers Friend of the Taxpayers Award;


S.C. Animal Care and Control Association Legislator of the Year;


S.C. College of Emergency Physicians Representative of the Year;


The Humane Society/SPCA Legislator of the Year;


S.C. Pro Bono Service for Indigents Award;


Member of Dreher High School Foundation; 


Claude M. Sapp Outstanding Law Student Finalist;


Los Angeles County Bar Assn. Barrister Hospice AIDS Project;


Hurricane Hugo Relief Effort Coordinator, Dorchester County; 


Sigma Alpha Epsilon Faculty Advisor's Award;


President of Dreher High School.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.



After examining all angles of this opportunity, I concluded that this is not only a job at which I would flourish, but one for which I have spent my life in preparation.  I feel that I am worthy of the nomination I am seeking from you out of what is unfolding as a large group of qualified candidates.



Throughout this detailed application, I have illustrated the breadth of my legal experience, from my education, to my multiple admissions, to the diverse practice of law to which I have been exposed over my career.  I am proud of my accomplished legal history, and equally confident in my legislative record.  Since I feel the latter is directly relevant to my ability to be an exceptional jurist, I will briefly expound on it here.



Whenever given the opportunity, I have seized the chance to dissect and comprehend complex legislation.  As staff counsel for L.C.I., I helped draft, modify, and explain the "Choice No-Fault" insurance bill of 1989.  The knowledge gained was quite valuable when I returned to the Committee as a member in 1991, and the issue resurfaced.  I am not afraid of complicated insurance, commercial or regulatory legislation:  I feel that I was very productive while serving on both the Property and Casualty and the Labor and Commerce subcommittees, especially when my Property and Casualty subcommittee was charged with the responsibility of travelling statewide to public hearings to hear disgruntled consumers complaining about the state of car insurance rates in South Carolina, then return to Columbia to draft and pass meaningful legislation that would address those complex concerns.



The most-valuable judicial experience I have received since law school was in my six years of service on the Judiciary Committee.  During my first two years, I had the opportunity to stand in and chair our General Laws Subcommittee.  A "catch-all" subcommittee of sorts, this was the perfect place for me to gain exposure to the wide variety of substantive legislation that flows through Judiciary on a weekly basis.  When the Constitutional Laws subcommittee was issued the gargantuan task of restructuring state government, I made a point to be present at every subcommittee meeting, even though I did not serve on it.  I did so in order that I be familiar with this most-complicated legislation by the time it reached the full committee.



I was appointed as Chairman of the Ad-Hoc Committee on Court Fines in 1994, where I gained insight into the administrative side of our state court system.  I worked closely with the state chairperson of the Clerks of Court Association.  I had to immediately familiarize myself with which fines were imposed for what violations of law, why those fines needed modification, and where those monies were directed.  I feel this experience with court administration would be especially useful in my performance on the bench.



In 1993, I was appointed to the Welfare Reform Task Force, where I served as chairman of the Welfare Delivery and Accountability Study Group.  I was introduced to a new level of legislative complexity when I had to digest the Federal Rules and Regulations of the Department of Health & Human Services, apply them to our current state regulations and practices, and then draft hybrid alternative solutions in an attempt to solve the perceived problems with South Carolina's welfare system.



As Chairman of the Election Laws subcommittee, I oversaw re-apportioning House Districts that had been struck by the Federal Court.  I traveled the state to the problematic regions, listened to the citizens' proposals and returned to the Capitol only to tenuously sit with antsy members, loathe to alter the Districts from which they were elected.  By factoring in the court's objections, the members' preferences, the citizens' desires, and the topographical limitations, I drafted, proposed and passed a reapportionment plan that withstood the scrutiny of the Federal Court.  I am told that my testimony in Federal Court was a key factor in the court's final judgment.  This was the first reapportionment plan in over a decade to pass both the legislative and legal hurdles that historically block this contentious issue.



These are merely a few of the many examples of how my legislative record of service exemplified personal traits that can directly develop into valuable judicial skills:  The ability to quickly grasp and master complex issues, the talent of formulating solutions that are legally sound, the skill of listening, and the burning desire to shine at the challenge issued me.



I believe my experience -- from a young man with a scholastic and leadership record in college and law school to a complex civil defense practice in California to a public sector job with the South Carolina Legislature to an associate position in a litigation firm that tries cases throughout the state through four terms in the State Legislature including much experience on the Judiciary Committee to a lawyer on his own with a small general practice uniquely qualifies me for this position I now seek.



If you nominate me and I am fortunate enough to win, I would carry with me to the bench my broad spectrum of experience along with my fundamental fairness; I would strive daily to be a positive reflection on you, the General Assembly, and this great State.  Thank you for your consideration.

48.
References:


(a)
Financial:  Susan Sanders, Branch Manager, Wachovia


Richland Mall Branch, Columbia, S.C.


(803) 782-3035.


(b)
Professional:  David L. Shane, Esquire


Shane, Digiuseppe & Millhouse


200 North Westlake Boulevard, Suite 104


Westlake Village, California  91362


(805) 230-2525


(c)
Academic:  James R. Burkhard, Associate Professor of Law


University of South Carolina School of Law


Columbia, S.C. 29208




(803) 777-4155


(d)
Personal:  Ellison Robinson, Ph.D.


5070 Hillside Road, Columbia, S.C. 29206

(803) 790-1386


(e)
Comprehensive:  Patrick W. Carr, Esquire


Turner, Padget, Graham & Laney


P.O. Box 5478, Florence, S.C. 29502


(843) 656-4424

THE CHAIRMAN:  The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused on nine evaluative criteria and has included: a survey of the bench and bar, a SLED and FBI check, credit check, grievance and reprimand check, thorough study of your application materials, verification of your compliance with state ethics laws, search of newspaper articles in which your name might appear, a study of previous any screenings, but it wouldn't be applicable in your case, and a check for any economic conflicts of interest.


We have not received any affidavits filed in opposition to your election.  There are no witnesses here to testify.  Do you have a brief opening statement you'd like to make?

THE WITNESS:  I will not make an opening statement.  I will waive that.

THE CHAIRMAN:  Thank you.  If you would, answer any questions our able counsel, Ms. Shah, might have for you.

EXAMINATION BY MS. SHAH:

Q.
Good morning, Mr. Cromer.  How are you?

A.
Fine.  Thank you.

Q.
Mr. Cromer, why would you like to serve as a circuit court judge?

A.
Because I feel it would be a logical next step in my life.  It would trace my development.  Fundamental fairness has been a part of my life since high school.  It was present in my high school through my college years, through my practicing in California, coming back here and serving in the General Assembly, retiring, as a firm believer in term limit, but certainly still having the urge to be a benefit to society in general, but being mindful of the fact that a judge doesn't make laws, that he merely furthers the administration them.

Q.
Thank you.  Would you serve your full term if you were elected?

A.
Absolutely.

Q.
Would you ever have any plans to return to private practice one day?

A.
No, ma'am.

MS. SHAH:  Mr. Chairman, I'd just note for the record at this time, based on the testimony contained in the candidate's PDQ, he meets the constitutional requirements regarding age, residence, and years of practice.

BY MS. SHAH:

Q.
Mr. Cromer, I'd just like to get into a few questions regarding the Canons of Judicial Conduct.  What is your philosophy regarding ex parte communications?

A.
That it is disallowed almost in every instance.  If it ever came up, it would be only in administrative proceedings.  It would have no substantive bearing on the case or the merits.

Q.
What is your philosophy on recusal, especially when a lawyer, legislator, or former law partner was to appear before you?

A.
If a former law partner or a person for whom I worked appeared before me, I would immediately recuse myself.  Otherwise, I wouldn't feel the need to do so unless one of the parties felt it was something that I should do.  In which instance, I certainly would do so to avoid the appearance of impropriety.

Q.
What standards do you set for yourself regarding the acceptance of gifts and social hospitality?

A.
None.  The same standards I've set for myself as a member of the General Assembly for eight years.  I never attended any functions, even though they were legal, per se. I never accepted a gift, and disclosed every dime of my campaign contributions.  I would accept no gifts as a judge or change that behavior that's already established.

Q.
Thank you.  How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

A.
I would have an affirmative duty to do something about it; and, of course, it would be an independent case-by-case basis.  If it was something that was particularly objectionable, our profession is being jeopardized, the judiciary or what have you, it would be reported to the proper authorities.

Q. 
Are you currently affiliated with any political parties or commissions if you were elected would need to be reevaluated?

A.
No, ma'am.  And I have the distinction of serving in the General Assembly as the only true independent ever in the history of the General Assembly to serve a successor term.  So I have never had any partisan affiliation.

Q.
Thank you very much.  I'd like to get into some questions now regarding how you would handle the administration of your office.  If elected, how would you handle the drafting of orders?

A.
I would draft them myself personally and take much pride in so doing.  If it were a matter that was particularly complicated or something that was cutting edge, a new development of the law, I would certainly involve both counsels to assist me if it were a specialized order that need to be drafted.

Q.
What methods would you use to ensure deadlines were met by you and your staff?

A.
I would use a calendar system, the old fashioned way.  I would use the calendar system I've carried with me for years in my pocket that never leaves me.  I would utilize the computer system.  I would utilize anything available to me as far as new technology or what have you, but I would never miss any deadlines as a judge.

Q.
What is your philosophy on judicial activism; and what effect do you think judges should play in setting or promoting public policy?

A.
Judges should not be involved in promoting public policy, nor should they be involved in judicial activism.

Q.
Canon 4 allows a judge to engage in activities to improve the law and legal system. What activities do you plan to undertake to further improve the justice system?

A.
I would continue what I do at the present time, which is certainly nonpolitical activities.  I've been involved with St. Joseph's Catholic Church.  I'm a parishioner.  Involvement in teaching is something that I truly enjoy doing.  I taught at Clemson University after I graduated.  I've talked at the law school as a guest lecturer on ethics and legislative affairs.  I've talked at the political science department, University of South Carolina.  I'd like to continue to do that, to be visible, to be a real person, and to be involved in the community.  Certainly no political activities at all.

Q.
At this time I'd like to ask the question related to your philosophy on sentencing.  I'd like to give you five categories of offenders that would perhaps regularly appear before you in court.


The Commission would like to know your philosophy on sentencing for the following five classes.  I'll give them to you individually.  I'd like to state all five first.  Repeat offenders, juveniles that have been waived up to circuit court, white collar criminals, defendants with a socially and/or economically disadvantaged background, and elderly defendants or those with some infirmity.  The first one is repeat offenders.

A.
Repeat offenders would need -- first of all, I'd like to preface my answer that everyone should be treated according to their own specific background and their personal facts.  You can't take a broad brush stroke and say that everyone should be treated the exact same way.  But as a general philosophy, they should be -- there should be no prejudice or presumption for anyone.


But if someone has some specialized problem, which would be recidivism, in this first instance that you're giving me, that would certainly be something to be considered, that they have had a chance to correct themselves.  If not, you have to see what you need to do that might be different from the first sentence to make them better or not come back again.


In other instances that you told me, such as juveniles, if they're before you, you've got a problem to begin with, because they've been sent to you from family court.  So it is a serious matter that involves serious considerations on your part.  But look at the background on the child.  Look at their upbringing and everything individually.


Senior Citizens the same.  Of course, they're not going to be able to serve as long of periods of time.  But you certainly need to look at each individual separately with a presumption that everybody is to be treated equally, white collar, blue collar included.

Q.
Thank you very much.  Getting into another line of questions.  Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

A.
Could you repeat the question?

Q.
Would you hear a case where you or a member --

A.
No.  That's what I thought you said. I wasn't sure.

Q.
Okay.  Good enough.

A.
No, ma'am.

Q.
Do you belong to any organizations that discriminate based on race, religion, or gender?

A.
No.

Q.
Mr. Cromer, in 1984, when you were 21, you pled no contest to a DUI charge in Georgia.

A.
Yes.

Q.
Can you briefly explain to the Commission the circumstances surrounding that?

A.
The circumstances surrounding it was, it was Clemson-Georgia weekend, and I was pulled for having a headlight out.  I took the field sobriety test, which is something you can blow through.  It's not connected to a machine. It was a field sobriety test.  It said I had a .11, I believe, and we went down to the station, and I asked for a blood test and never got the results of that.  I instead pled no contest to the charges.


This was in Georgia.  At the time there was no reciprocity.  So my driving privileges weren't revoked in South Carolina. But notwithstanding that, I went into a defensive driving in alcohol awareness class in Toccoa, Georgia, the closest place I could get to Clemson to take that.


It was an irresponsible mistake at age 21, which I apologize to you and regret as much as I did when -- I was 21 when it happened, some 16 or so years ago.

Q.
Thank you.  I'd like to now get into some questions relating to experience.  You spent much of your legal career in private practice, working first in a firm in California and joining a private firm in Columbia.


If you could, describe in these places your legal experience and the amount of cases you've handled, particularly in the areas of civil jury and nonjury cases and criminal jury and nonjury cases.

A.
Beginning in California, I was a clerk for my second year there, and then I worked very hard, proved myself, and was given an offer to be a permanent employee there, an associate.  So when I came back from third year of law school, I didn't have to sit around and see who out offered whom.  I was able to know I had a job and went there, foregoing very lucrative opportunities here in South Carolina to do so.


I learned the law in a different place on my own, and worked very hard.  I worked extremely hard.  I billed more hours than any of the associates involved in Walleck, Shane & Standard.  I got to know the clients. I got to know the judges that I had the opportunity to appear before after I passed the bar, and I also sat for and passed the most difficult -- or arguably the most difficult bar exam with the lowest pass rate in the United States.  This I did over the course of a year.


I gained the valuable experience. Colonel David Shane's letter of attestation to my work there is attached to my PDQ.  I did not want to leave him and the firm, but I was extremely homesick.  I had no social ties in California, and I came home after being extremely homesick.


My work there involved intensive research on civil defense matters, basically because we represented the San Fernando Valley Board of Realtors, which is the largest realtor board in California.  When they had problems with their -- like if they were involved in disciplinary procedures, you'd have to prepare everything for the administrative procedures and then, of course, to appeal it to superior court.  Here we call it circuit court.  I was involved very heavily in research and litigated matters of that sort.


I also handled some criminal defense.  I also handled some small civil problems that Colonel Shane didn't feel like dealing with.  I did a bunch of everything, but I did it in a foreign place with new law.  I learned much about it and am very proud of it.


After my admission to the bar in California, I appeared before the superior court in various areas in Ventura County, Los Angeles County, San Diego County, as well as in the Federal District Court for the Central District of California and moved home, where I was unemployed for the only time in my entire life, and worked for Hurricane Hugo as the emergency operations relief coordinator for Dorchester County.  That's the guy that's in charge of all of the 18-wheelers that come in from the southeastern states and disburse all of the goods.  That's the only time in my life I haven't had a job-job.


But I took another one immediately at LCI, Labor, Commerce, and Industry, for the House of Representatives, and immediately had to familiarize myself with complicated regulatory law, banking, insurance, Workers' Compensation, very difficult stuff.  But I immediately honed up on it before they came into session.  I learned my members, and I served as general counsel to my members, as well as most people in the House of Representatives that needed me.


I resigned that position for political reasons, and I've articulated that in Cromer v. South Carolina, the proudest case I've ever had to handle.  But I resigned my position for political reasons to run for public office, because you certainly cannot hold a job like that and run.


I worked after I got elected to the House of Representatives.  I worked with my father's firm, Cromer & Mabry, which is one of the preeminent labor law firms in the state of South Carolina.


My involvement there, as I admit in my PDQ, is not as the chief counsel.  It's as assistant counsel, as co-counsel, because I was in the House working hard there, too.  But at Cromer & Mabry, I had seven years to learn complex civil litigation, angles and aspects of labor law that most people wouldn't even know of, whistle-blower statutes, which was new at the time.  My involvement involved preparation, drafting, research, dealing with clients, and accompanying chief counsel to trial.  And we received the first -- first of all, we had the first whistle-blower case to go to the Supreme Court for review.  It was a loser, but they interpreted the statute.  Then we had the first whistle-blower case to go to a jury verdict and got a huge one.  It was appealed; I asked for remittitur, and we prevailed on that in Supreme Court.


I don't want to get off on this whistle-blower aspect too much, but I'd like to comment further that when the whistle-blower statute -- the legislature, in its wisdom, started to tone it down, to dwindle it down and change it, I was instrumental in helping the firm develop alternative revenues -- alternate avenues to pursue rights for disgruntled employees, and one of them would be civil conspiracy.  We were effective in developing that as a strategy and took it to trial as well.


Other areas, briefly, are legal malpractice and medical malpractice.  I've worked extensively in the criminal defense that we did, though it wasn't huge criminals like with major charges, but DUIs, DUSs, things of that sort were my job.


I also dealt with discrimination, First Amendment.  Of course, I've already mentioned labor law.  But the Unfair Trade Practices Act.  I had a complicated case involved in that subject matter.  It was a diverse breadth of experience that I obtained there as co-counsel but very, very actively involved while being in the legislature.


Then I left there to open a solo law practice, Cromer Law Offices on Devine Street. As a sole practitioner, I don't know who has been, but it's tough and it's scary.  You have to be prepared for anything that comes in the door.  You have to be competent to give legal advice to people.  You don't know what their case is before they get to you, but you have to be ready for them.


I don't go into areas that require much specialization like patent and copyright.  I refer those out, but I do a wide practice otherwise.  Thank you.

Q.
Mr. Cromer, you've spent most of your legal career as a member of the House, which you've expressed to me was a valuable experience to you as an attorney and a public servant.  Can you just briefly explain to the Commission how your service in the House will benefit you as a circuit court judge?

A.
The two years as LCI member will benefit me because of insurance, banking, workers' compensation.  But the six years on judiciary is the most invaluable, because I was a part of the process where, although I may not have been trying as many cases as other people have, I was there where the laws were shaped, criticized, eliminated, or improved, and I played integral leadership roles, and as an Independent, which I don't want to harp too much on.  But I was a -- I consider a valuable addition to the House of Representatives for four years under one party and four years under another party.  I had leadership roles.


And specifically, I would ask the Commission -- not to take your time now -- but to review my answers dealing with my involvement with reapportionment, having to travel throughout the districts of South Carolina to come to legally palpable solutions to very tedious tasks and emotional tasks with the General Assembly, and my work on welfare reform, taking federal mandates and statutes, and somehow interpreting them to formulate hybrid solutions for South Carolina's perceived welfare problem.  Those are the two things I'd like for you to look at in my PDQ.  That's what I did, a little bit of what I did.

Q.
Thank you, Mr. Cromer.  I'd like to ask you a question now related to judicial temperament.  What do you feel is the appropriate demeanor for a judge?

A.
Never get angry.  There is no part of that in a courtroom.  And the legislative experience would be very beneficial in that because I never got angry.  When you have legislation like vicious dogs and animal cruelty and things that I got a lot of good ribbing about, you get a lot of threats from angry people, but you never ever, ever get angry.  And I think you should have an even temperament at all times, and that goes back to how you treat everybody equally, and how you treat everybody as if they're important and respected and be even tempered at all times.

MS. SHAH:  Mr. Chairman, I'd just like to note for the record that the bench and bar surveys were favorable to Mr. Cromer.  The Midlands Advisory Committee found Mr. Cromer to be a qualified and well-regarded judicial candidate.  The Committee approved of his candidacy for a circuit court judgeship.

BY MS. SHAH:

Q.
I'd like to get into a few housekeeping questions, and then we'll be done.

A.
Yes, ma'am.

Q.
Have you sought or received the pledge of any legislator prior to this screening?

A.
No, ma'am.

Q.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No, ma'am.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf before a final report has been issued?

A.
No, ma'am.

Q.
Have you contacted any members of the Commission?

A.
No, ma'am.

Q.
Okay.  I'd just remind you that if you spend over $100 on your campaign, that you must report that amount to the House and Senate Ethics Committees.  Finally, are you familiar with the 48-Hour Rule?

A.
That you receive no commitment until you all publish your report, 48 hours after that time?

Q.
That's right.

MS. SHAH:  I have no further questions, Mr. Chairman.

THE CHAIRMAN:  Does any member of the Commission have any questions for Mr. Cromer?  There being none, thank you, Mr. Cromer.  We appreciate you appearing before us here today.  I'd just like to remind you about the 48-Hour Rule.  I'd like to thank you for appearing before us today and hope you have a good day in the House.

THE WITNESS:  Thank you.  I hope so, too.

(Off-the-record discussion.)

THE CHAIRMAN:  We have before us this morning Mr. G. Thomas Cooper, Jr., who is a candidate for the Circuit Court, Fifth Judicial Circuit, Seat Number 3.  If you would, please raise your right hand to be sworn.

G. THOMAS COOPER, JR., being first duly sworn, testified as follows:

THE CHAIRMAN:  Have you had an opportunity to review your Personal Data Questionnaire Summary?

THE WITNESS:  I have.

THE CHAIRMAN:  Is there anything that needs to be corrected or changed?

THE WITNESS:  No.

THE CHAIRMAN:  Do you object to our making that summary a part of the record of your sworn testimony?

THE WITNESS:  I do not.

THE CHAIRMAN:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Name:



G. Thomas Cooper, Jr.

HOME :


1 Sycamore Place, Camden, S.C.  29020





(803) 432-5455

BUSINESS: 


P.O. Drawer 99, Camden, S.C.  29020





(803) 432-5111

2. Date and Place of Birth:  November 2, 1940, at Wilmington, DE (raised in South Carolina).

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on September 1, 1979, to Hope Howell Cooper, Director of Administration, Carolina Cup Racing Association


Divorced: 7/21/78, Patricia D. (Cooper) Russell, Family Court, Fifth Judicial Circuit, Desertion for a period of one (1) year (prior to Separation for One (1) Year Statute).


Children:
Sloane Cooper Ellis, age 33 – Homemaker




Sarah Riley Cooper, age 31 – Realtor




Patricia D. Cooper, age 27 - Webmaster


Step-daughters:Hope B. Langley, age 39 – Real Estate Paralegal




Martha B. Jones, age 37 – Art Teacher




Lisa B. Adams, age 35 – Artist

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Clemson University B.S.,1958-63



George Washington University LL.B.,1963-66


Harvard Law School – Program of Instruction for Lawyers (1972-Criminal Law)

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1967


District of Columbia, 1967

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Clemson – Tennis Team, Block “C”; Fraternity President; High Court Attorney


George Washington University Law School – American Law Student Association Delegate to the ABA; Phi Delta Phi Legal Fraternity; Legislative Assistant to Congressman Tom F. Gettys, Fifth District South Carolina

10.
Briefly describe your continuing legal or judicial education during the past five years.

01/06/95, Limited Liability Companies

02/11/95, The Nuts & Bolts of a Construction Project

06/02/95, Annual Meeting: Consumer Law Section

10/13/95, NC/SC Construction Law Seminar

02/02/96, SC Campaign Finance Law

05/16/96, ADR Awakening 1996, Southeast ADR

04/25/96, Circuit Court Civil Mediation

01/24/97 Limited Liability Companies

09/25/97, Premises Liability

06/11/98, Current Developments in Real Estate

06/11/99, Probate, Estate Planning and Trust

06/12/99, Alternative Dispute Resolution

1/21/2000, Criminal Law Update

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Yes.


(a)
1981
“Arbitration or Litigation”, Lecturer, South Carolina Bar CLE


(b)
1993
“Alternative Dispute Resolution”, Panelist

(c)
1995
“The Nuts and Bolts of a Construction Project”, Program Coordinator, South Carolina Bar, CLE


(d)
1995
“New Circuit Court Arbitration Rules”, Panelist


I am a member of the American Arbitration Association National Arbitration Training Faculty.  Since 1996, I have traveled around the United States giving one (1) day seminars to new AAA arbitrators.  All of these seminars have qualified for a CLE credit in the States where CLE is mandatory.  I am paid a per diem and expenses to conduct these seminars.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


State of South Carolina Supreme Court, April 13, 1967;


U.S. District Court, South Carolina, April 13, 1967;


U.S. District Court, District of Columbia, June 22, 1967;


U.S. Supreme Court, September 18, 1972;


U.S. Fourth Circuit Court of Appeals, April 15, 1974.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.


1968-70, Partner – West, Holland, Furman & Cooper;


1971-74, G. Thomas Cooper, Jr., Attorney at Law;


1971-74, Assistant Solicitor, Kershaw County;


1974-76, Associate Probate Judge, Kershaw County;


1975-77, Partner – West, Cooper, Bowen & Smoot;


1977-85, Senior Partner – Cooper, Bowen, Beard & Smoot;


1985-95, The Cooper Firm;


1995-Present, Partner – Cooper & Todd, LLP.



My practice began in 1967 as a general practice concentrating on real estate, family law and Plaintiff’s work.  When my partner, John West, was elected Governor in 1970, the firm broke up and I went out on my own.  I became an Assistant Solicitor for Kershaw County and continued my general practice.  In the 1970’s my practice involved corporate representation, personal injury and other forms of civil litigation.  When John West left the Governor’s office in 1974, we formed a new firm with the intention of establishing a statewide practice with offices in Camden, Columbia and Hilton Head.  We started acquiring statewide work when John was named Ambassador to Saudi Arabia.  After his departure, the firm continued into the 1980’s and I eventually returned to a sole practice.  About this time (1977), I started an active construction law practice which continues today.  I have continued the general practice in Camden and Columbia with a focus on real estate, business torts and estate planning.  My concentration, however, continues to be on construction law.  Since the mid-1980’s I have devoted a substantial amount of time to my arbitration and mediation work with the American Arbitration Association and the court mandated pilot projects in Florence and Richland Counties.


Criminal Experience:



From 1971-1974, I was Assistant Solicitor for Kershaw County.  John Foard was Solicitor of the Fifth Judicial Circuit until his defeat in 1974 by Jim Anders.  During my term, I handled, by plea or trial, all Kershaw County cases except those which Solicitor Foard tried himself.  In those years, Kershaw County experienced the murder of two (2) sheriff’s deputies and the serious wounding of another.  These were sensational cases which were tried during the time when South Carolina did not have the death penalty. After 1974, I handled only a few criminal cases and post-conviction relief hearings.  For the last five (5) years, the public defender has handled approximately 60% of all criminal matters in Kershaw County and, because my partner is the City Recorder, we get very few criminal cases referred to us.


Civil Experience:



Most of my career has been involved with civil matters, more often on behalf of Plaintiffs than Defendants.  In recent years, my trial experience has been in personal injury and business torts.  I ceased doing domestic work in approximately 1985.  I have represented both Plaintiffs and Defendants in a substantial number of condemnation cases, most of which went to trial.  I have tried cases in at least sixteen (16) counties in South Carolina.  I have a substantial real estate practice which includes a title insurance agency and have handled numerous partition actions.  I represent corporate clients, have handled environmental lawsuits, insurance cases, and will contests, all of which have, from time to time, required trials.  Over the past ten (10) years, I have devoted a significant amount of time to creating an arbitration and mediation practice.  My primary source of referrals is the American Arbitration Association. I am a Certified Circuit Court Arbitrator and Mediator and have been since 1996. I am a member of the AAA Large Complex Case panel, a certified mediator in the United States District Court and have arbitrated and mediated more than one hundred fifty (150) cases and commercial disputes with claim values in excess of $10,000,000.  I have been through extensive training programs with the American Arbitration Association which allows me to sit as a panelist on significant litigated matters and am one of only five (5) certified AAA mediators in South Carolina. 

15.
What is your rating in Martindale-Hubbell?  A-V.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

0


(b)
state:

70%


(c)
arbitration:
30%

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

100%


(b)
criminal:
0


(c)
domestic:
0

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

50%


(b)
non-jury:
50%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel or chief counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Darrell Creek Associates, a South Carolina General Limited Partnership v. BellSouth Telecommunications, Inc., et al., 96-CP-10-4376; After several years of representing the developer of the Darrell Creek Subdivision in Mount Pleasant, we discovered that in the final stages of development, Southern Bell, through one of its subcontractors, had negligently severed most of the underground water and sewer lines while laying the telephone cable.  Suit was brought immediately.  I filed the suit in Charleston County and later the client associated Jim Merritt of Columbia as lead counsel for trial purposes.  After extensive discovery, the case went to trial in March 1999, before Judge Rawl.  After 3 days of trial, the case was settled for $1.7 million.  Significantly, Mr. Merritt and I produced a multi-media presentation for the jury which undoubtedly convinced the numerous Defendants to contribute to the settlement.  All of this took place while our client was being forced into bankruptcy by his lending bank.  We eventually ended up working for the Bankruptcy Trustee because the suit remained the only asset of the estate after the property had been sold by the Trustee.

(b)
Georgetown County Board of Education a/k/a The School District of Georgetown County v. Doe and Doe, AIA, Architects, P.A., Roe and Roe, Contractors (Confidentiality Agreement) 92-CP-22-189; Chief counsel for South Carolina public school district against the architect, engineers and contractors in construction/design deficiency case.  Suit involved three (3) major school buildings with numerous problems including leaks, cracking walls, floor settlement and paving degradation.  After three (3) years of investigation and discovery, the case was resolved at a three (3) day mediation in Charleston.  Plaintiff school district was successful in recovering a 1.2 million dollar cash settlement, plus approximately $400,000 in repair work by the contractors and subcontractors.

(c)
Campus Sweater & Sportswear v. M. B. Kahn Construction Co., Fort Roofing & Sheet Metal Works, Inc. and Celotex Corp., 515 F.Supp. 64 (979); Action No. 76-0292-5. Co-counsel, with Terrell L. Glenn, and successfully represented Plaintiff in this case.  This was a jury trial in the District Court in front of the Honorable Robert Hemphill.  At the time of the Plaintiff’s jury verdict in February of 1979, the award of $833,000 was reported to be the largest jury verdict obtained in South Carolina up until that time (See Attached).  The case is significant for many reasons in the products liability field and was the first of many cases against Celotex for defective roofing material which was installed on roofs in the Southeastern United States in the late 60’s and early 70’s.  Judge Hemphill’s Order of September 28, 1979, denying Defendant’s Motions for Judgment N.O.V. and a New Trial is frequently cited.  The case also firmly established the “Discovery Rule” in South Carolina.


Judge Hemphill stated in his Order: “The trial was a mammoth and complex event. The transcript of 12 days of testimony runs 2500 pages, hundreds of exhibits were introduced or identified, and the number of objections raised were more than this court has every experienced in over 40 years of law practice and service on the bench.”

(d)
George A. Creed & Son, Inc. v. Trident Technical College Area Commission, Case No. 80-CP-40-1836.  Chief counsel for Plaintiff in this unsuccessful action which was ordered to arbitration and involved the Trident Technical College on its Ashley River site.  Judge Bristow ordered arbitration on July 10, 1980 and arbitration under the rules of AAA commenced March 9, 1981.  An award in the amount of $562,697 adverse to the Plaintiff was rendered on April 30, 1982 after forty-one days of testimony over the course of twelve months.  In addition, Plaintiff was ordered to pay subcontractor claims which will eventually amount to approximately $350,000.  The case is significant in that it involved many contractors and subcontractors and a building in Charleston which remained idle until it was sold to the Citadel in the late 80’s.  The State of South Carolina expended for the preparation and presentation of its arbitration case, in excess of $800,000, none of which was ordered to be reimbursed to the State.

(e)
(Client), Individually and as Administratrix of the Estate of (Deceased) v. (Airline), et al.  Chief counsel for the Plaintiff in a wrongful death commuter airline crash which occurred in Greenville on November 2, 1979.  Although this case was never brought to trial, and pleadings were never filed, I feel that it is significant in that the preparations, investigations and settlement negotiations I had with the various potential defendants in an airline disaster case brought about substantial settlement quickly and involved perhaps as many hours of preparation as had we filed and gone to trial.  The significance of the case to me is that it demonstrated the effectiveness of thorough trial investigation and preparation.  The settlement for the Plaintiff was $667,500.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

(a)
Lopez v. National General Insurance Co., 417 S.E.2d 864, 308 S.C. 302 (1992).  Counsel for Plaintiff in automobile death case.  Plaintiff’s wife was killed by underinsured drunk driver.  Supreme Court reversed Circuit Court ruling that Plaintiff’s wife had adequate offer of UIM coverage from non-resident insurance company.  The case is significant for its ruling that further solidifies rights of consumers to be adequately informed of automobile insurance options for the purpose of underinsured insurance.

(b)
First Baptist Church of Timmonsville, South Carolina v. George A. Creed & Son, Inc., 281 S.E.2d 121, 276 S.C. 597 (1981).  Chief counsel for Defendant Creed in this construction-arbitration case.  The lower court had denied my client arbitration, and we successfully appealed.  It is significant in that it absolutely expresses the Supreme Court’s opinion favoring arbitration when arbitration clauses are included in contracts.  This case is quoted frequently in arbitration matters.

(c)
Ray E. Roberts v. Hermitage Cotton Mills, 8 E.P.D. 9589; U.S.D.C. Civil Action No. 72-1415; Fourth Circuit Appeals No. 73-1600.  Chief counsel for Defendant in this employment discrimination action.  This case was tried without a jury before the Honorable Sol Blatt, Jr.  I successfully defended the Defendant in the trial court and successfully argued the affirmation in the U.S. Fourth Circuit Court of Appeals. The significance of this case is that, although the Plaintiff claimed employment discrimination on religious grounds, Judge Blatt and the Fourth Circuit felt that my client was well within its rights to dismiss the employee when his absence from work would have caused serious disruption to the plant’s operations.


(d)
Mays v. Mays, 229 S.E.2d 725, 267 S.C. 490 (1976).  Chief counsel in this successful domestic action.  This case is often cited for the Supreme Court’s opinion on attorney’s fees in domestic cases and the burden of proof in adultery cases.  This case was an unusually difficult case in that the Defendant, an attorney, was charged with physical cruelty and he counterclaimed on the grounds of adultery for which the burden of proof was not sustained.

(e)
Stackhouse v. Cook, 248 S.E.2d 482, 271 S.C. 518 (1978).  Chief counsel for Plaintiff in this statute of frauds case involving a parole contract for the conveyance of land.  The matter was tried in Dillon County unsuccessfully and appealed unsuccessfully.

22.
Have you ever held judicial office?  Yes.


1975-1978 Assistant Probate Judge for Commitments, Kershaw County, appointed January 1975.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)


(b)


(c)


(d)


(e)

24.
Have you ever held public office other than judicial office?


Kershaw County Council, 1990 through present, elected.

25.
List all employment you have had while serving as a judge other than elected judicial office.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?


Yes.  In 1984 I was an unsuccessful candidate for the South Carolina Senate; in 1992, I was an unsuccessful candidate for the South Carolina House of Representatives.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  N/A.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.


In 1990, I was sued as a member of the Kershaw County Council by the NAACP in United States District Court for alleged violations of the Voting Rights Act.  This case led to the establishment of single member districts for Kershaw County Council.

In 1996, I was sued in New York as an investor in a fraudulent limited partnership action. This case involved a limited partnership known as Kenbee Management, which was the subject of an Administrative Order by Secretary of State Miles banning the sale in South Carolina of further interests in Kenbee Management for securities violations.  This matter is on an inactive docket in New York and I have retained counsel to represent me. New York procedural statutes allow cases to stay on an inactive basis until one party or the other files a Notice to Prosecute.  The Complaint alleges a claim for approximately $12,000 which I will vigorously defend if the matter ever comes to trial.  I invested and lost a comparable amount in this fraudulent limited partnership. 

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code ( 2-17-10(14)?


Yes.  For the 1997, 1998 and 1999 Sessions of the Legislature, I was employed as a contract lobbyist (part time) for the South Carolina Trial Lawyers Association.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code ( 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code ( 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek. 


$56.10 - Postage

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Kershaw County Bar Association (1967-Present) President 1970;


(b)
South Carolina Bar Association (1976-Present)(Fee Dispute Committee, 1978-84 and Legislative Affairs Committee, 1986-90);


(c)
American Bar Association (1997-Present);


(d)
South Carolina Council for Conflict Resolution (1977-Present)

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Camden Country Club President (1976-77);


(b)
Congaree Land Trust President (2000-2002), Associated Charities, Director (1987-Present); Springdale Hall Club, Secretary and General Counsel;


(c)
Palmetto Club;


(d)
Camden Rotary Club, Paul Harris Fellow

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


From July through December 1999, I sat as Chairman of an arbitration panel in Raleigh, North Carolina.  Hearings were conducted over a period of fifty-four (54) days. This case is still incomplete in that the final order has not been issued.  The case involved attorneys from New York, Alabama, Massachusetts, and Texas.  Approximately twenty-eight (28) witnesses’ testimonies were taken, electronic displays of evidence were used and approximately 2,000 exhibits were submitted.  As Chairman, and the only attorney on the panel, it became my responsibility to conduct the discovery and hearings in an orderly and fair process for all parties concerned.  Because of the confidential nature of arbitration, I am unable to disclose the names of the parties.  I anticipate this matter to be closed within the next 30-45 days.  This is the latest and most complex of several multimillion multi-hearing day arbitrations which I have conducted on behalf of the American Arbitration Association in the past five years.  I feel that this experience uniquely qualifies me to sit as a member of the Circuit bench in South Carolina. 

48.
References:


(a)
Curt London, City Executive, Wachovia Bank


519 East DeKalb Street, Camden, S.C. 29020

(803) 425-7760


(b)
Former Governor John C. West


P.O. Drawer 13, Hilton Head Island, S.C. 29938

(843) 785-4300


(c)
Honorable Robert F. Chapman, Senior Judge


Fourth Circuit Court of Appeals


Box 1043, Camden, S.C. 29020



(803) 432-5841


(d)
Leo Hill, Esquire, Former President of South Carolina Bar


Hill, Wyatt & Bannister, LLP


P.O. Box 2585, Greenville, S.C. 29602


(864) 242-5133


(e)
Robert E. David, Former Executive Director


S.C. Employment Security Commission


P.O. Box 3, Camden, S.C. 29020



(803) 432-2597


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our investigation has focused primarily on nine evaluative criteria, which include: a survey of the bench and bar, a SLED and FBI check, a credit check, grievance and reprimand check, thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name might have appeared, a study of any previous screenings, which I don't believe is the case in your case.

THE WITNESS:  I have been screened. I was screened in 1983, and I was reported out favorably.

THE CHAIRMAN:  All right.  And a check for any economic conflicts of interests.


We have not received any affidavits filed in opposition to your candidacy or election.  There are no witnesses here to testify.  Do you have a brief opening statement you'd like to make?

THE WITNESS:  Only, Mr. Chairman, that I am honored to be here and to be considered for this position.  I am very much interested in this position and, if elected, would promise to this Commission and Members of the General Assembly that I would do my best to uphold the tradition of the judiciary in this state.

THE CHAIRMAN:  Thank you, sir.  If you would, answer any questions our able counsel may have for you.

MS. CRAWFORD:  Good morning, Mr. Cooper.

THE WITNESS:  Good morning, Ms. Crawford.

MS. CRAWFORD:  Mr. Chairman, I would like to note initially for the record that Mr. Cooper meets the constitutional requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MS. CRAWFORD:

Q.
Mr. Cooper, why would you like to serve as circuit court judge?

A.
I think because of my experience.  I have a wide variety of experience in trial cases in this state, beginning with my service as a junior attorney with, at that time, Senator and eventually Governor West.  My subsequent experience as an assistant solicitor for the Fifth Judicial Circuit.  I've tried cases in, I think, 16 counties in this state, in wide variety types of cases.  I think my experience qualifies me.  I think I have the temperament with which to carry out the duties and responsibilities of the office.


I have most recently served as a chief arbitrator in a complex case in North Carolina that ran for 56 days of hearings with numerous counsel and witnesses.  It was a rather heated controversy, but nevertheless I served as chief arbitrator in that case, and I think that demonstrates the degree of temperament that I possess.


And I have the desire to do it. It's somewhat of a culmination of a career, if one could look at it in that way.  It's certainly something that I have aspired to do my entire legal career, and only now find that the time seems to be appropriate for me to undertake this responsibility.

Q.
Would you plan to serve your full term if you were elected?

A.
I would.

Q.
Do you have any plans to return to private practice?

A.
No.

Q.
Mr. Cooper, you've touched some on your experience, and we'll go back to that now. You've been practicing law for about 33 years.

A.
Correct.

Q. 
And I believe for the last 20 years you've had a general practice, which has focused on construction, real estate, business law.  You mentioned a large amount of your time has been devoted to arbitration and mediation work.

A.
Right.

Q.
You've outlined some of your wide range of experience and there are some areas that you don't have as much recent experience in.

A.
Correct.

Q.
Would you go back and focus on your experience a little bit more in depth? And how would you compensate for those areas that you may not have recent experience in?

A.
Well, it's fairly obvious on my resume that I do not have recent criminal experience.  I will say that in the last six months to a year, I have -- in thinking about this position, have gone back and attended bar seminars on criminal administration, criminal justice.  I have been reading Professor McAninch’s book and Judge Anderson's book on substantive law.  Professor McAninch’s is on the subject of criminal law.


I would also assume, but not know -- I would assume, if elected, that I could avail myself to other schools, seminars, and things of that nature, which would enable me to sit upon a trial bench.  Obviously, I would not want to attempt to sit on a death penalty case or anything of that nature until I felt I had considerably more experience on the criminal trial bench.


Other than that, the recent criminal -- lack of recent criminal experience, I think my experience in the courtroom has brought enough to encompass most of the other things that come before the circuit court.

Q. 
What has been the nature of the work in your cases you've been involved in? Research, litigation, motions?

A.
Everything.

Q.
Everything?

A.
From start to finish.

Q.
And you mentioned the criminal CLEs.  Have you attended all mandatory continuing legal education?

A.
Yes.  Yes.

Q.
Moving into the ethical fitness area.

A.
Okay.

Q.
Under what circumstances would you engage in ex parte communications as a circuit court judge?

A.
Well, the rules are fairly clear under Canon III, I believe, that ex parte communication is not appropriate.  There are exceptions.  Those being when exigent circumstances of scheduling or emergency require an ex parte communication.


I think a temporary restraining order is a case where ex parte communications are appropriate.


Other than that, I see no reason for ex parte communications.  And as a matter of fact, in the work I do with the arbitration matters that I handle, I explicitly advise counsel not to -- I will not engage in any ex parte communications.  I understand why that is.  It's a dangerous precedent.

Q.
What would be your general rule on recusal?

A.
Well, again, the rules speak fairly clearly to recusal, particularly in cases of more than de minimis financial interest in the outcome of a proceeding, recusal of a case of litigants or their counsel within certain degrees of consanguinity.  I think probably to begin with, it would be a good idea to recuse myself from cases involving close personal friends of the bar that do not see me in a judicial light at the present time.


Although, I think recusal sometimes can be perhaps abused to the extent that it delays processing of cases.  Although I've never seen that.  I had one that I thought was an unnecessary recusal.  But nevertheless, in those cases where there's the potential of conflict, that's when recusal is appropriate.

Q.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

A.
Again, the rules are fairly clear on acceptance of gifts.  I serve now, as you know, as a member of the County Council, and have so for the past ten years.  I've never accepted a gift from anybody that would have anything to do with county government.  We have vendors that routinely leave Christmas gifts at the office, things of that nature.  I normally donate those gifts to the local homeless shelter.


Gifts are not appropriate.  It can be taken the wrong way.  There are eight or ten exceptions to that rule, which involve honoraria, books, materials for educational purposes, gifts from family for weddings, birthdays, anniversaries, things of that nature.


Social hospitality is something that we all have to deal with.  I don't perceive that as in the category of gifts.  Although, it is listed as an exception to the rules of accepting gifts.  I don't know that I can recount all of the exceptions, but they're fairly obvious.

Q.
Besides County Council, are you affiliated with any political parties or other boards or commissions which, if you're elected, you would have to reevaluate your involvement in?

A.
No, I don't think so. I serve on a charitable corporation board, which I don't think would require reevaluation.

Q.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

A.
The rules provide sort of a two-pronged answer.  If you have information regarding misconduct of an attorney or a judge, the rules say you should take appropriate action.  It says if you have knowledge of inappropriate conduct by an attorney or a judge, you should report it to the respective authorities, i.e. the Bar or the Commission on Judicial Standards.  I'm not sure what “take appropriate action” means in the first case.  If you have information, you should take appropriate action.  I'm very familiar with the rule.

Q.
Do you have any business activities that you envision remaining being involved with if you were elected?

A.
Business activities?

Q.
Yes, sir.

A.
No.  I own my own office building, but that's all.

Q.
A few questions concerning the professional activities of a judge.  If you're elected, how would you handle the drafting of orders?

A.
I think the preferred practice is to -- that I would prefer, and I use this sometimes, again, in arbitration and mediation work, or when I serve as special referee.  It is to indicate my feelings about an issue to counsel, suggest the drafting of orders by counsel.  Then I normally edit and review those orders and sign that which is appropriate.


I don't have a law clerk.  So I would hope that a law clerk would be useful in the system of drafting orders also.

Q.
If elected, what method would you use to ensure deadlines were met by you and your staff?

A.
I think the most convenient way is through some sort of a tickler system.  It would appear to me -- not having served on the bench, it would seem to me that most of those type of cases come with post-trial motions and things of that nature which have fairly strict limits on them, timing wise.


I feel that I would have to note those dates fairly carefully because the rules are very strict and very precise about filing deadlines for post-trial matters.  If they are tried before the court without a jury, I think probably the time constraints are not as necessary as they are in those other type matters.  Although, you certainly don't want anything sitting that will just fester and get old.  Part of this position is to keep cases moving.  It's a big process.

Q.
What effect should judges have in setting or promoting public policy?

A.
Setting or promoting public policy? I don't know that judges have any -- at least at the trial level.  Some might take the position that at appellate levels there may be some function to consider public policy.  But at the trial level, the circuit court judges are, in my opinion, required to enforce the law, to interpret the law, and to administer the law as written, and not necessarily -- not -- I have no preconceived ideas about taking the function of the legislature.  This is a separate branch of government.  Unless there's something that I think the circuit court might determine is clearly unconstitutional, other than that, I see no place for setting public policy.

Q.
As a judge, what activities would you undertake to further the improvement of the legal system?

A.
I think you have to be willing to give your time to CLE programs, programs that deal with the law and the administration of justice.  I think you have to be willing to give your time to the educational function of the law school, and perhaps even other schools, where you can make a contribution in dealing with young people and law students.  I think you have a responsibility to the public to at least be available for certain types of civic activities.


But I think a circuit judge has to confine his or her efforts pretty much to functions that deal with law and the administration of justice.

Q.
Do you feel that the pressure of serving as a judge will be any strain on your personal relationships?

A.
I have a witness here to testify to that effect.

Q.
Would you like to introduce --

A.
I would.  I'm sorry.  This is my wife, Hope, who is my best friend and spouse over the last 20 years and the mother of three of our six children.  We have six between us. We're a second marriage.

Q.
Mr. Cooper, I'd like to give you five categories of offenders that would perhaps regularly appear in your court.  We'd like to know your philosophy or feelings on sentencing for these classes of offenders.  I'll list all five, and then we can go through each one. Repeat offenders, juveniles that have been waived to the circuit court, white collar criminals, defendants with a socially and/or economically disadvantaged background, and elderly defendants or those with some infirmity.  The first one is repeat offenders.

A.
Repeat offenders or repeat violent offenders?  Just repeat offenders?

Q.
Yes, sir.

A.
Well, I think repeat offenders, particularly repeat violent offenders, need to be dealt with harshly.  The public, victims, probably don't understand why repeat offenders, particularly repeat violent offenders, are on the street and in their midst.  It appears to me, and I'm sure it's not an unwarranted feeling, that someone that is a repeat offender cannot learn their lesson and cannot live within society's rules, has a need to be given a lot of consideration.  So I think I would deal rather harshly with repeat -- particular repeat violent offenders.

Q. 
How about juveniles who have been waived up to the circuit court?

A.
I think that's a very serious problem.  If you've got a juvenile -- these days it certainly troubles me over some of the crimes that we see juveniles commit, including the one last night.  I think you have to be sensitive to the age of the juvenile and the fact that, going into the present system, it doesn't hold out much promise for a life that can be rehabilitated.


But on the other hand, the only reason a juvenile is waived up to general sessions is because a very serious crime has been committed.  I think it has to be dealt with harshly under some rule that perhaps gives that juvenile an opportunity at some point in time to come out.


And I think every case is different. Whether it's a case of remorse or not remorse or acting in concert with others, or pure planned and deliberate criminal activity, I think all of those factors have to be considered when you're dealing with a juvenile defendant.

Q.
What about white collar criminals?

A.
White collar criminals have an advantage, generally speaking.  That's why they're called white collar.  They've had probably the advantage of an education and should know better and should realize consequences of their act.


I think I would have to deal with them -- and again, every case is different. But I think I would have to deal rather harshly with people who are not from disadvantaged backgrounds, who have not suffered from lack of education, or are people who have tried to take advantage of the system because they have some education.  I think that's clearly something that will demand rather harsh action.


Although, I'm sure in many cases -- I think of a friend of ours that has just been convicted in the last few weeks of a white collar crime, and I know his career is over, and how he will be dealt with by the court is yet to be unseen.  But the mere fact that he was charged and convicted of a minor crime, it has severely impacted his life.  So I think, again, you have to consider all of the circumstances.

Q.
What about with those defendants with disadvantaged backgrounds?

A.
Well, if the disadvantaged background has something to do with the crime, then I think it needs to be taken into consideration.  If the disadvantaged background is just that -- I mean, there are a lot of people that perhaps serve in this legislature that are from disadvantaged backgrounds that do the right thing.


I think it would take some evaluation on the part of the circuit court judge to determine how much weight or consideration to be given to the fact that someone came from a disadvantaged background. It's not always something that makes one turn against the law and against society.

Q.
Finally, elderly defendants or those with some infirmity.

A.
I think they need to be given special consideration, again, depending on the crime, the severity of the crime.


I think the prison system may have a problem with committing people to that system that have severe handicaps.  Again, it's a case-by-case evaluation.

Q.
Are you involved in any active investments for which you derive additional income that might impair your appearance of impropriety?

A.
No.

Q.
Would you hear a case where you or a member of your family held a de minimis financial interest in the parties involved?

A.
No.  I know it's not the place to tell war stories, but I have a story.  I think probably not.  There may be the appearance of impropriety.  I don't know what de minimis really means.  I think if I've got General Motors -- if somebody brings an action against product liability against General Motors, I don't think that's a reason for recusal.  I do think it's probably a reason for disclosure.

Q.
Do you belong to any organizations that discriminate based on race, religion, or gender?

A.
No.

Q.
What do you feel is the appropriate demeanor for a judge?

A.
Well, I think a judge represents the third branch of government.  I think it's a highly visible position.  As such, I think demeanor is very important.  I think one needs to be careful in both his personal and professional life, not to bring on the appearance of any untoward behavior.


I think demeanor, without being trite, needs to be judiciousness in terms of its everyday actions.  I think you need to be conservative.  And really, not one seeking the high light.  You come into contact with so many people that one needs to be very reserved about your behavior.

MS. CRAWFORD:  Mr. Chairman, I'd note that the bar report was very favorable to Mr. Cooper, and the Commission received very positive responses for Mr. Cooper in response to the bench and bar survey.


Mr. Chairman, with permission, I'd like to enter into the record the report of the Midlands Citizens Advisory Committee that found Mr. Cooper to be a qualified and highly regarded judicial candidate.  The Committee positively approves of his candidacy for a circuit court judgeship.

BY MS. CRAWFORD:

Q.
We'll just get into a few housekeeping questions, and then we'll be through.  How much money have you spent on this campaign?

A.
Fifty-five dollars.

Q.
If it gets to the $100 threshold, you're aware you need to report that to the House and Ethics Committees?

A.
I do.

Q.
Have you sought or received the pledge of any legislator prior to this screening?

A.
I have not.

Q.
Have you sought or been offered a conditional pledge of support by any legislator?

A.
I have not.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final report is issued?

A.
No.

Q.
Have you contacted any members of this Commission?

A.
I have not.  I've met members of this Commission.

Q.
Are you familiar with the 48-Hour Rule?

A.
I am.

MS. CRAWFORD:  Mr. Chairman, I have no further questions at this time.

THE CHAIRMAN:  Does any member of the Commission have any questions for Mr. Cooper?  There being none, I'd, again, like to thank you for appearing before us today and for a willingness to serve.  I'd like to remind you also about the 48-Rule, which will be on the report itself as to when you might be able to seek pledges.  Up until that time, the report is not a permanent report.

THE WITNESS:  I understand.

THE CHAIRMAN:  With that, I'd like to, again, thank you and hope you have a safe trip home.

(Off-the-record discussion.)

THE CHAIRMAN:  We have before us today Mr. Grady L. Patterson, III, who seeks a position with the Circuit Court for the Fifth Judicial Circuit, Seat Number 3.  Mr. Patterson, if you would, please raise your right hand to be sworn.

GRADY L. PATTERSON, being first duly sworn, testified as follows:

THE CHAIRMAN:  I believe you have with you today a guest.  Would you like to introduce us to your guest?

THE WITNESS:  Yes, sir.  Thank you. This is my wife, Sally Patterson.

THE CHAIRMAN:  We're pleased to have you with us here today.  Have you had an opportunity to review your Personal Data Questionnaire Summary?

THE WITNESS:  Yes, sir, I have.

THE CHAIRMAN:  Is it correct, or does it need any changes to be made?

THE WITNESS:  Not as of today.  I filed amendments yesterday with Ms. Addy.

THE CHAIRMAN:  Do you have any objection to our making that summary a part of your sworn testimony?

THE WITNESS:  No, sir.

THE CHAIRMAN:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

NAME:



Mr. Grady L. Patterson, III

HOME:



113 Pond Ridge Road





Columbia, South Carolina 29223





(803) 788-6226

BUSINESS:


1812 Lincoln Street, Suite 100





Columbia, South Carolina 29201





(803) 779-3500

2. Date and Place of Birth:  November 18, 1952, at Columbia, South Carolina.

3. Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on January 26, 1980, to Sarah Jordan Patterson.

Never divorced;


Children:
Grady L. Patterson, IV – 18


Jonathan D. Patterson – 15


Sarah M. Patterson - 11

6. Have you served in the military?


September 26, 1981 – present, 
South Carolina Air National Guard


Lieutenant Colonel; Currently active member

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Davidson College, 1971 – 1975; A. B. - Economics


University of South Carolina School of Law, 1976 – 1979; J.D.

8. List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to practice law in South Carolina in 1979.  Remaining questions not applicable.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Davidson College:



Freshman Union Representative, 1971 – 1972



Dana Scholar, 1972-1973



U.S. Senate Youth Program Scholarship, 1974



Social Fraternity, 1972 – 1975 (Social Chairman 1974 – 1975)



Intramural football, basketball, and softball, 1971 – 1975


University of South Carolina School of Law:



Dean’s Honor Student Scholarship, First year



Member of the ABA National Moot Court Team, Second year



Student Government Representative, Second year



Member of the Moot Court Bar, Second and Third years



Winner of the J. Woodrow Lewis Appellate Advocacy Competition, Third year

10. Briefly describe your continuing legal or judicial education during the past five years.

Date


Course





Hours
Ethics

1995

(a)
Mar 25-27
National Guard Judge Advocate Conference
8.25
1.00

(b)
Jul 28

Federal Practice in District Court

6.00
1.58


(c)
Aug 24

Proposed New S.C. Rules of Evidence

3.50

(d)
Oct 13-15
U.S.A.F. Annual Survey of the Law 

8.00
1.00

(e)
Dec 7

Mastering S.C. Rules of Evidence

5.20

1996

(f)
Aug 19-23
Reserve Forces Judge Advocate Course

17.60
8

(g)
Nov 11

Ethics Seminar




3.00
3.00

1997

(h)
Sept 21
Annual National Guard Conference


1.00
1.00

(i)
Sept 26
S.C. Tort Law Update




6.50
1.25

(j)
Oct 10-12
U.S.A.F. Annual Survey of the Law

15.25
3.25

1998
(k)
May 6

Fair Debt Collection Practices Act

1.00

(l)
Oct 9-11
U.S.A.F Annual Survey of the Law

9.75
1.00

1999

(m)
Sept 17-19
International Humanitarian Law


8.58

(n)
Nov 19

Criminal Practice



6.83

2000
(o)
Jan 8

Practicing Ethically in the 21st Century

2.00
2.00

(p)
Feb 25

Tips from the Bench



6.00

11. Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

(a)
Continuing Legal Education Seminar, Office of Attorney General, Discovery in Administrative Proceedings.

(b)
Continuing Legal Education Seminar, Soldiers’ and Sailors’ Civil Relief Act.

(c)
U.S.A.F. CLE, Annual Survey of the Law, Denver, CO, Deployment.

(d)
U.S.A.F. CLE, Annual Survey of the Law, Denver, CO, Domestic Violence and the Military.

(e)
Lecturer at A.N.G. Commander School, Knoxville, TN.

(f)
Solicitors’ Association, Drug Forfeiture Act, Myrtle Beach, SC.

12. List all published books and articles you have written and give citations and the dates of publication for each.


Co-author, Civil Forfeiture Manual (South Carolina Attorney General, 1984)


Materials for lectures set forth above.

13. List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


Supreme Court of South Carolina, 1979


United States Fourth Circuit Court of Appeals, 1980


United States District Court, District of South Carolina, 1982


United States Court of Appeals for the Armed Forces, 1982


United States Supreme Court, 1983


United States Court of Federal Claims, 1994

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.



Upon completion of law school and admission to the South Carolina Bar I began practicing law with the South Carolina Attorney General’s Office.  I was involved in a number of areas of the law including worker’s compensation, tort claims, condemnation actions, construction law claims, enforcement actions for State agencies, drug forfeiture actions, tender offer actions, licensing board hearings, and writing legal opinions.

In connection with my worker’s compensation work I represented the State Worker’s Compensation Fund in all compensation cases involving the Fund which arose in one of the seven South Carolina Industrial Commission administrative districts.  I also handled tort claims against the State and State employees which, at the time, were jury matters.  The majority of my courtroom work was in connection with handling tort cases and condemnation cases.

Another significant aspect of my work with the Office concerned construction law.  I was involved in contract drafting, contract administration, arbitration, and litigation.

A major responsibility of attorneys in the Attorney General’s Office was representation of State agencies.  Representation included defending agencies against suits and prosecuting enforcement actions for licensing agencies and rendering opinions.  In connection with representing the Deputy Securities Commissioner I worked with review of tender offer securities transactions.  I appeared before the Fourth Circuit Court of Appeals in defense of State tender offer review action.

I was also assigned to the Attorney General’s Legislative Task Force which drafted and presented proposed legislation to the General Assembly.  I helped draft amendments to the drug forfeiture act and was involved in drug forfeiture actions.

I entered private practice in 1985 with the Columbia firm of Quinn, Brown & Arndt, which later became Quinn, Patterson & Willard.  I practiced with this firm until 1999.  In January 2000 I began practice with the firm of Montgomery, Patterson, Potts & Willard, L.L.P. in Columbia.  The majority of my practice has been in litigation with a focus on contracts, leases, business torts, and construction law.  In addition, I have done corporate work including drafting of various contracts, leases, and other corporate documents.

I have handled a number of appeals including appeals in the South Carolina Court of Appeals, the South Carolina Supreme Court, the United States District Court, and the United States Fourth Circuit Court of Appeals.  I have been involved in bankruptcy cases and have handled a case in the United States Court of Federal Claims.

In addition to my regular practice I am a member of the South Carolina Air National Guard which I joined in 1981.  I attended the Air Force law school, which is known as the Judge Advocate School, and was first in my class.  Following Judge Advocate School I was designated a Judge Advocate.  In my work with the Guard I have prosecuted and defended airmen subject to discharge before discharge boards.  I have also served as the legal advisor to boards who serves in the role of a judge for the hearing.  My judge advocate work includes issues ranging from the law of armed conflict to preparing wills for deploying troops.  I have received civil affairs training to prepare me for work in foreign countries.



In 1982 I was fortunate to have the opportunity to attend the National Institute for Trial Advocacy in Denver, Colorado.  This intensive training in trial techniques and evidence law has been of great benefit to me in my practice.



My criminal work has been in Magistrate’s, municipal, and summary military courts.  I have begun more intensive study of criminal law to prepare me for the Circuit Court including attending a criminal law CLE, review of criminal procedure book, meeting with a Circuit Court Judge to review General Sessions procedure, and study of recent South Carolina appellate court decisions.



My work has been balanced between plaintiff and defense matters and jury and non-jury matters.

15. What is your rating in Martindale-Hubbell?  AV

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

Average 12 per year


(b)
state:

Average a little more than 14 times per year  

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

94%


(b)
criminal:
5%


(c)
domestic:
1% (Court appointed cases)

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:
Approximately 50% of practice consisted of jury cases although none went to a jury during this period


(b)
non-jury:
Approximately 50% of practice consisted of non-jury matters


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Most often served as sole counsel, however, often served as co-counsel on larger cases.

19. List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a) H. Thomas Taylor v. Terry L. Cash, et al. (more than twenty cases).  Suit by lessor of nursing homes who was former business partner of the Defendant whom, along with Defendant companies, we represented.  Plaintiff lessor sought a declaratory judgment, alleged fraud, alleged breach of contract, sought claim and delivery of equipment, and sought ejectment of the lessees in connection with transfer of leases of six nursing homes and related covenants not to compete.  Numerous issues resulted in more than twenty suits being brought in or removed to Bankruptcy Court and handled as adversary proceedings.  Four trials were held (including a number of cases consolidated for trial).  Three of the cases were appealed to the United States District Court where they were briefed and argued.  One of the cases was appealed to the United States Fourth Circuit Court of Appeals where the issues were briefed prior to settlement.  A significant trial involved the issue of whether Plaintiff could sell the nursing homes and, thereby, eliminate Defendants’ interests.  We were successful in preventing the sale.  The case involved issues of first impression and is reported at In re Taylor, 198 B.R. 142 (D.S.C. 1996).
(b) Turner Murphy Company v. City of York (two cases).  Suit by contractor against the City of York, South Carolina, for the balance of the contract price on construction of new wastewater treatment plant.  Represented the City of York in a two-week jury trial.  Case was significant due to the number of issues involved including complex administrative issues involving the U.S. Environmental Protection Agency.  The second suit was brought several years later by the City against the contractor and engineer for defective work when a concrete filter structure leaked.  Three-day jury trial in the York County Circuit Court resulted in a verdict for the City.

(c) F.D.D. Ltd. v. GMK Construction, et al. (two cases).  Represented the plaintiffs in a suit prosecuted by the homeowners’ association of a residential development.  Suit was brought against the contractor, subcontractor, and engineer for defects in roadways and piping system in the development.  Settled with contractor and subcontractor. Week long jury trial in the United States District Court for the District of South Carolina against the engineer resulted in verdict for the homeowners’ association.  Verdict and settlement amounts provided sufficient funds for the homeowners’ association to effect all needed remedial work.

(d) Griggs v. Southern Electronic Manufacturing Company.  Suit by manufacturer’s representative against manufacturer alleging breach of an agreement to pay the representative an ongoing commission.  Case involved a significant issue of whether sales commissions can be received as long as a business sells to the customer introduced by the representative.  Represented the defendant and obtained summary judgment for client.

(e) Covington v. Genesis.  Suit by former member of a real estate relocation referral service for breach of contract and franchise law.  Significant issues of franchise law. Represented the defendant and obtained summary judgment for client.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 


(a)
Rowe v. Hyatt, 321 S.C. 366, 468 S.E.2d 649 (1996).  This case involved the question of whether an individual owner who did not participate in the sale of an automobile could be liable under the Automobile Dealers Act, S.C. Code Ann. Section 56-15-10, et seq. (Supp. 1998).  Court of Appeals decision reported:  Rowe v. Hyatt, 317 S.C. 172, 452 S.E.2d 356 (Ct. App. 1995).

(b) D & D Leasing Co. of South Carolina v. David Lipson, Ph.D., P.A., 305 S.C. 540, 409 S.E.2d 794 (Ct.App. 1991).  This case involved the issue of whether an automobile lease termination clause which provided for acceleration of unpaid lease payments and sale of the repossessed automobile was valid.

(c) D & D Leasing Co. of South Carolina v. Gentry, 298 S.C. 342, 380 S.E.2d 823 (1989).  This case involved the question of whether a commercial lease of personalty was governed or controlled by Article 2 (Sales) of the Uniform Commercial Code.


(d)
Gosnell v. South Carolina Department of Highways and Public Transp., 282 S.C. 526, 320 S.E.2d 454 (1984).  This case involved whether a directed verdict should have been granted to the Department in a collision case arising out of work being done on a highway.


(e)
McKenzie v. McKenzie, 276 S.C. 461, 279 S.E.2d 609 (1981).  This case involved an attack on the doctrine of sovereign immunity.

22. Have you ever held judicial office?  Not applicable.

23. Have you ever held public office other than judicial office?  Not applicable.

24. List all employment you have had while serving as a judge other than elected judicial office.  Not applicable.

25. Have you ever been an unsuccessful candidate for elective, judicial, or other public office? Yes.  District 79, South Carolina House of Representatives, 1988 general election.

26. Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


South Carolina Air National Guard (part time); Judge Advocate; 1981 - present

27. Are you now an officer or director or involved in the management of any business enterprise?

Partner in the firm of Montgomery, Patterson, Potts & Willard, L.L.P.  Law firm.  Term of service is indefinite.  

30. Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


Not aware of any actual conflicts.  If a conflict or potential conflict arose, I would not hear the matter.

31. Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  Not applicable.

32. Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  Not applicable.

33. Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  Not applicable.

34. Have you ever been sued, either personally or professionally?  Not applicable.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code ( 2-17-10(14)?  Not applicable.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal?  Not applicable.

38.
S.C. Code ( 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable.

39.
S.C. Code ( 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


4/17/2000
Stationery, envelopes
$  5.91(pro rata for portion used)


4/18/2000
Postage


$13.20

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  Not applicable.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Not applicable.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Not applicable.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  Not applicable.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


South Carolina Bar



Chairman of the Military Law Section (1990 – 1991)



Member of the House of Delegates for Military Law Section (1991 – 1992)


Member of the House of Delegates for the Fifth Judicial Circuit (1992 – 1998)


Committee on Continuing Education


Richland County Bar Association



Clerk of Court Committee


American Bar Association



Section on Litigation 

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


National Guard Association of the United States



National Guard Association of South Carolina



By-Laws Committee


Spring Valley Homeowners Association Board of Directors



President (1995 – 1998)



United Way volunteer


Shandon Presbyterian Church, Columbia, S.C.


Graduate of USAF Air War College 


Graduate of USAF Air Command and Staff College


Commendation Medal for service in South Carolina during Operation Desert Storm

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
References:


(a)
Keith M. Babcock


Lewis, Babcock & Hawkins



P.O. Box 11208, Columbia, S.C. 29211


(803) 771-8000

(b)
Laura Callaway Hart


Nelson, Mullins, Riley & Scarborough, L.L.P.


P.O. Box 11070, Columbia, S.C. 29211


(803) 799-2000

(c)
M. Richbourg Roberson
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The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the circuit court bench.  Our investigation has primarily focused on nine evaluative criteria and has included: a survey of the bench and bar, a SLED and FBI check, credit check, grievance and reprimand check, thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, study of previous screenings -- I don't that believe applies in your case -- a check for any economic conflicts of interest.


We have not received any affidavits filed in opposition to your candidacy or election.  There are no witnesses here to testify today.  Do you have a brief opening statement you'd like to make?

THE WITNESS:  No, sir.  I will waive that.

THE CHAIRMAN:  Thank you, sir.  If you would, answer any questions our able counsel might have for you.

MS. CRAWFORD:  Mr. Chairman, I'd like to note for the record that, based on the information contained in his PDQ, Mr. Patterson meets the constitutional requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MS. CRAWFORD:

Q.
Mr. Patterson, why would you like to serve as a circuit court judge?

A.
I enjoy the law.  I enjoy reading the law and finding out what the law is.  I also enjoy how the law practically applies to people.  I've always looked at the law as a series of often competing interests reflecting values and norms of society.  For example, freedom of contract sometimes is overridden by the doctrine of unconscionability or by the statute of limitations.


I like finding out what the law is, but I also like applying it practically, which I think occurs in the courtroom, and I love the courtroom.  I've had 20 years of experience, and a lot of that has been spent in a trial practice.  I've enjoyed it very much.


I think that through my training and experience, I'm prepared for this.  I feel like I can make a contribution.  For those reasons, I'd like to be a circuit court judge.

Q.
Would you serve your full term if you were elected?

A.
Yes, ma'am.

Q.
Do you have any plans to return to private practice one day?

A.
No plans, no, ma'am.

Q.
You touched on your experience a little bit.  You've been practicing law for about 20 years.  Could you briefly outline for the Commission your range of experience and note for the Commission how you would compensate for any areas that you may not have as much experience in?

A.
I began practicing in 1979 with the Attorney General's office, where I clerked while I was in law school here at the University of South Carolina.


There I had a range of experience, ranging all the way from administrative duties to administrative type hearings.  For example, I was assigned to one of the seven Workers' Comp administrative districts in the State, and handled all claims against the State Fund, which, of course, is your state employees and other government employees.


I also handled tort claims, which at that time were limited to highway defects and motor vehicle claims.  That was before the Tort Claims Act.  Those matters were handled through jury trial, which is where I got my initial experience in conjunction -- also with condemnation cases, where I started trying cases.


In addition to those responsibilities, of course, all members of the Attorney General's staff at that time had opinion responsibilities which required investigating the law, balancing benefits and costs, balancing various interests of the law, and coming up with hopefully well reasoned opinions.  I enjoyed doing that.  That harks back to one of the reasons I now would like to be a judge.  I still remember writing those opinions and spending time doing the research and enjoying it.


Also, some additional experience was with the Deputy Securities Commission, tender offer law.  At that time, of course, the State regulated takeovers, tender offers, of the corporations, and I was fortunate enough to be able to be involved in those and defend the State statute, including before the Fourth Circuit Court of Appeals.


In addition, I was on the legislative task force with Attorney General Medlock after he replaced Attorney General McLeod, and helped draft statutes, including the Drug Forfeiture Act and some of the trafficking statutes.


The Drug Forfeiture Act, I also wrote a manual to help the solicitors implement that new act, and was involved in several of those forfeitures myself.


I left the Attorney General's office in 1985, for private practice here in Columbia. And since that time, I have been primarily involved what I consider a business type litigation practice, including business torts, contracts, a great deal of construction litigation which is the most -- I suppose the cases that have been the most complex or require the most time at trial would probably be in those construction type cases.


I've also been involved somewhat in corporate work, including in corporation and doing various corporate documents, although that's not been the primary part of my practice.


In addition, I've had some experience in magistrate's, municipal courts with minor criminal offenses.


The other aspect of my training over the course of my career has been the military's justice aspect.  I'm a member of the South Carolina Air National Guard.  I joined in 1981, and have had, of course, training in military justice, which is the military's term for criminal law, and civil aspects of the law, requiring annual updates and training.


I feel like I have extensive experience in the civil area.  I feel as if the criminal area requires additional work and study.


When I decided to offer myself for this position last fall, after speaking to a circuit court judge and other judges and a number of friends and, of course, my family, I immediately attended a criminal CLE.  I met with a circuit court judge to go over a week of General Sessions court and to go over all of the procedures.   I have studied the advance sheets since that time on criminal law. So I feel like making up for those things is not a problem.


I also want to emphasize that there's little difference between civil and criminal law during trial.  Of course, the actual trial procedures vary, but the guts of what the judge does,--that is his skill in spotting issues, his skill in resolving matters, his skill in how to find the right answer, his skill in balancing various interests--those things are developed over the course of a career, and I feel like I have those skills.

Q. 
Have you attended all mandatory continuing legal education courses?

A.
Yes, ma'am.

Q.
What would your philosophy be regarding ex parte communications?

A.
As a judge, it is generally improper to receive ex parte communications.  There are very limited exceptions to that.  For example, the TRO rule provides a TRO, temporary restraining order, may be issued ex parte. Although, every effort should be made to contact the other party, either by telephone call or something of that nature.  Of course, a ten-day notice is not required for a TRO.


For minor administrative matters, such as advising attorneys that a hearing has been scheduled, or for an attorney to maybe call and speak to the clerk about scheduling a hearing, that would be permissible, so long as there is no indication that the person contacting the law clerk is trying to gain some kind of tactical advantage.


There are times that a lawyer may want something heard fast for some tactical reason, and you would have to make sure, as best you could determine, that that was not the case.  So you would always want to let the opposing party know immediately after communications had taken place.

Q.
What is your general rule about recusal?

A.
Recusal?  If the parties indicated a ground for recusal, for the purpose of maintaining the appearance of no impropriety, I would tend to recuse myself so long as it was not indicated that it was for delay or some other improper reason.  But if it was a good reason, I would recuse myself.

Q.
Would you hear a case where you or a member of your family held a de minimis financial interest?

A.
I don't believe so.  I believe that's permitted, but I don't believe I would, unless there was some problem, there was no other judge available, or something had to be done in an emergency.  But in the normal course of matters, if a member of my family had any interest in the case, I would not hear it.

Q.
What standards would you set for yourself regarding acceptance of gifts or social hospitality?

A.
Well, gifts, if they were from members of the family or someone you wouldn't hear a case for anyway, I think it would be fine.


Social hospitality, just common hospitality, where you're not invited to something specifically because of your position, but it's a general type of outing or reception, I think it would be fine also.

Q.
How would you handle a situation in which you became aware of misconduct of a fellow judge or attorney?

A.
If you became aware of misconduct--as I understand your question, you're assuming that misconduct did occur.  If misconduct did occur, I would speak to the person involved in an effort to have them change their conduct.


However, if it was something that has already happened, and there is nothing that can be corrected at that time, then I would be required to report those individuals to the appropriate authorities.

Q.
Are you affiliated or involved with any political parties, any boards, commissions which if you were elected you would need to reevaluate your involvement in?

A.
No.

Q.
Do you have any business activities that you would envision remaining involved with if you were elected to the bench?

A.
Any business activities?

Q.
Yes, sir.

A.
Nothing that I'm aware of.

Q.
I'll ask you a few questions about professional activities as a judge.  How would you handle the drafting of orders?
A.
Depending on the type of hearing, if it were a hearing that had a lot of factual background and a lot of complex law, I would ask the parties to submit briefs or proposed orders.  I would normally ask that it be done on a disk so that I could make changes.


I would normally anticipate issuing my own orders.  I don't like orders being 99-percent right, because it seems the place where an order is not accurate is a problem later.  So I would do my best to actually issue the order myself, although I would, of course, rely on submissions by the parties.

Q.
How would you ensure deadlines are met by you and your staff?

A.
I would have a calendaring system.  I would envision each week of nonjury, for example, having something in the nature of a spreadsheet, with the case names, issues, what I heard, what needs to be decided, a due date, something of that nature that I could carry around.  Plus, in the office I would have a second person responsible for due dates also.

Q.
What role should judges have in setting or promoting public policy?

A.
Public policy in and of itself should not be set by a judge.  If the legislature has determined what public policy in this State is, then a judge would -- in a particular case where that policy might be applicable -- have to uphold that policy.

Q.
What activities as a judge would you undertake to further the improvement of the legal system?

A.
Well, education would be one of the primary things.  School groups.  I have participated as a coach, helping one of the local high schools in mock trial.  There were judges participating in those trials.  I think that's very beneficial.


Participating in CLEs is very beneficial.  I know a lot of lawyers tend to go to the CLEs if a judge is speaking.  To get the word from the source, so to speak.  That's something I think is very beneficial, and we always appreciate all of the judges coming out.


Another thing would be to look at how systems work, for example, how the jury system works.  And while a judge would not be able to change one specifically, there might be ways to keep jurors from sitting around for so long, and having dead time, things of that nature.  Any way you can improve the way it works, so that you get to the ultimate goal, which is resolution of the issue.

Q.
Do you feel that the pressure of serving as a judge would strain any personal relationships?

A.
No.  That's been discussed, and we're all happy and satisfied with this decision.

Q.
I'm going to give you five categories of offenders that would perhaps regularly appear in your circuit court.  The Commission would like to know about your philosophy on sentencing for each of these classes of defendants.  I'll list them, and then I'll go back through each one.  Repeat offenders, juveniles that have been waived to the circuit court, white collar criminals, defendants with a socially and/or economically disadvantaged background, and elderly defendants or those with some infirmity.  The first one is repeat offenders.

A.
Repeat offenders, obviously, I would take that into consideration in terms of enhancing the sentence.  Assuming, if it was the same type of offense, the sentence would be more enhanced.  If it was a different type of offense, it may not be as enhanced, but it would be enhanced.  You have the obvious impression somebody hasn't learned their lesson, and maybe requires a greater sentence in order to get that point across.

Q.
Juveniles that have been waived.

A.
Juveniles, I would take into account a number of factors, maturity, their history, things of that nature.  But just based on the fact that they're juveniles alone, I would take that into account as a mitigating factor.  I believe that a juvenile, of course, has more to learn, maybe is more influenced by people, things of that nature.

Q.
White collar criminals?

A.
A white collar criminal would be one that might be more balanced.  I may not take that into account as much.  The crime has been committed.  Whether it be by a blue collar worker or a white collar worker, the crime has been committed.


In some cases you may have a white collar criminal who should have known better and understood, because sometimes white collar crimes are economic-type crimes, and you may take that into account.


But in general, I think the fact that this is a white collar criminal versus a blue collar criminal wouldn't make a difference much.

Q.
Defendants with a disadvantaged background, whether socially or economically?

A.
I would take that into account as a mitigating factor. You would have to look at it and see if that factor had influenced the conduct of the person, influenced other people influencing that person.


It's not an excuse, and it wouldn't be a factor that would make all of the difference, but it would be a factor to be considered.

Q.
Elderly defendants or those with some infirmity?

A.
If the infirmity contributed to the crime, that would definitely be something to take into account.  It's not the person's fault.  Part of criminal law, of course, is to determine fault.  If age or infirmity had something to do with it, that would definitely be a mitigating factor.

Q.
Moving on to judicial temperament.  What do you feel is the appropriate or ideal demeanor for a judge?

A.
I think a judge should be courteous. I think a judge should be reserved.  A judge should be dignified.  In the courtroom, I look at a judge as being a combination of detached and involved.  Detached, where you can see the big picture, the overview, understand how this case fits into the broad general guidelines of the law.  Being involved in that he keeps his hands on the matter, keeps his hands on the procedure, and keeps the matter under control.

Q.
Is it ever appropriate to be angry and express that anger with people in the courtroom, whether it's a litigant or witness or a member of the public?

A.
Anger I don't believe is ever appropriate.  A judge can be firm at times.  Beyond that, anger I don't believe is appropriate.

MS. CRAWFORD:  I'd like to note for the record that the South Carolina Bar report was very favorable to Mr. Patterson.  The Commission received very positive responses from our bench and bar survey.


I'd like to enter the Midlands Advisory Committee report into the record at this time.  The summary of that report stated that, “The Midlands Advisory Committee finds Mr. Grady L. Patterson, III, to be a qualified and highly regarded judicial candidate.  The Committee wholeheartedly approves of his candidacy for a circuit court bench judgeship.”  Any concerns that were brought up during the Commission's investigation have been addressed in the prior questions.

BY MS. CRAWFORD:

Q.
I'll ask you a few housekeeping questions.  How much money have you spent on this campaign at this time?

A.
Right at $20.

Q.
If it gets to the $100 threshold, then you need to report that to the House and Senate Ethics Committees.

A.
Yes, ma'am.

Q.
Have you sought or received the pledge of any legislator prior to this screening?

A.
No, ma'am.

Q.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No, ma'am.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final report is issued?

A.
No, ma'am.

Q.
Have you contacted any members of the Commission?

A.
Not contacted.  I have spoken to members in the past, such as maybe entering or leaving the State House and said hello, but not spoken about anything of any substance.

Q.
Are you familiar with the 48-Hour Rule?

A.
Yes, ma'am.

MS. CRAWFORD:  I have no further questions for the candidate at this time.

JUDGE SHAW:  Does any member of the Commission have any questions for Mr. Patterson?  Mr. Patterson, thank you for coming here today.  We appreciate your interest in becoming a judge.  We want to remind you again about the 48-Hour Rule.  You cannot seek a pledge until 48 hours after the report is issued.

THE WITNESS:  Yes, sir.  Thank you.

(Off-the-record discussion.)

JUDGE SHAW:  We have before us Ms. Lisa G. Collins.  She is seeking Seat 3, Circuit Court Judge At-Large.

Ms. Collins, will you raise your right hand, please?

LISA G. COLLINS, being first duly sworn, testified as follows:

JUDGE SHAW:  Have you had an opportunity to review your PDQ?

THE WITNESS:  Yes, sir.  I've reviewed it several times.

JUDGE SHAW:  Are there any corrections that need to be made this morning?

THE WITNESS:  Not this morning.  I submitted Ms. Harwell-Beach a letter, I believe, dated April 17th, which had some additions.  I believe it's been shared with the Commission.

JUDGE SHAW:  Do you have any objection of it being made a part of your sworn testimony?

THE CHAIRMAN:  No, Your Honor.

JUDGE SHAW:  It will be done at this point.

PERSONAL DATA QUESTIONNAIRE

NAME:



Mrs. Lisa G. (Godwin) Collins

(Please note: I attended law school and briefly practiced law under my maiden name of Lisa S. (Simone) Godwin until my marriage to Paul Manning Jefferson on November 28, 1986, after which I practiced law under my married name Lisa G. (Godwin) Jefferson.  Paul and I divorced in November of 1992; however, I retained my name and continued to practice law as Lisa G. (Godwin) Jefferson until my current marriage.  On July 24, 1999, I married Harry P. Collins, and I now practice law under my married name Lisa G. (Godwin) Collins.)

HOME:



1868 Timberstone Court, Rock Hill, South Carolina 29732





(803) 325-2258

BUSINESS:


York County Public Defender Office





P.O. Box 691, York, S. C. 29745 





(also: Moss Justice Center, 1675 York Highway, York, S.C. 29745)





(803) 628-3031

2.
Date and Place of Birth:  April 20 1962, at Kingstree, S.C.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes, I have been a resident of this state for my entire life.

5.
Family Status:  Married on July 24, 1999, to Harry Prim Gerard Collins.


Divorced November 1992; Paul Manning Jefferson; Richland County Family Court; One Year Separation/Irreconcilable Differences


I do not have any children.

6.
Have you served in the military?  I have never served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Erskine College, Due West, S.C.  - 8/79 through 5/83  - Bachelor of Arts in English and Psychology; GPA: 3.94; Class Standing: 4th of 107 in graduating class; summa cum laude graduate.

U.S.C. School of Law, Columbia, S.C.  - 8/83 through 5/86  - Juris Doctor; GPA: 3.43; Class Standing:  15th of 204 in graduating class.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina - Admitted November 1986 (I have only taken the bar exam in South Carolina.  I only took the bar exam in South Carolina one time.)

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Erskine College: Erskine Scholar (1979-1983); Student Senate (1982-1983); Student Life Assistant/Residential Assistant, Carnegie Hall/Freshman Dormitory for Women (1981-1983); Student Representative on the Presidential Appeals Council (1982-1983) - the Presidential Appeals Council is the highest level appeals council for student disciplinary actions; Garnet Circle Academic Honor Society (1981-1983); Omicron Delta Kappa Honor Society (1981-1983); Erskine Players/Acting (1979-1983); Alpha Psi Omega, Acting Honor Society (1981-1983; President - 1982-1983); Student Contributor to The Review, Erskine Publication for Literature and Poetry (1981-1983).  As a senior at Erskine, I was awarded the H.M. Young Ring, which is the highest award available to members of the senior class.  I was also named to Who’s Who in American Universities and Colleges.  I received the Bride Deaton Philosophy Award, the Dr. M. Burton Brown Psychology Award, and the Edgar Long English Award.

U.S.C. School of Law: Law Review (1984-1986); Moot Court Bar (1985-1986); Craven Moot Court Team (1985-1986); Order of the Wig and Robe Academic Honor Society (1985-1986); Order of the Coif Academic Honor Society (1986).  I received the American Jurisprudence Award for Civil Procedure, Spring 1984.  I was awarded the following academic scholarships: Strom Thurmond Scholarship (1983-1984; 1984-1985); Charles Bell Elliot Scholarship (1985-1986); and the Benjamin A. Hagood Memorial Scholarship (1985-1986).

10.
Briefly describe your continuing legal or judicial education during the past five years.

I have obtained all required Continuing Legal Education hours as mandated by the South Carolina Supreme Court and Bar since my admission to the South Carolina Bar in 1986.  CLE Courses completed within the past five years are listed below.  (** I was a speaker at these seminars.  Please see answer to Question 11.) :

(a)
Ninth Annual Presentation of Criminal Practice in S.C. - 11-19-99**

(b)
S.C. Public Defender’s Assn. Annual Conference - 10-3-99 **

(c)
Fourteenth Annual Criminal Law Update for S.C. - 1-22-99

(d)
S.C. Public Defender’s Assn. Annual Conference - 9-27-98

(e)
Criminal Practice in South Carolina - 11-14-97 **

(f)
S.C. Solicitor’s Annual Conference - 9-28-97 **

(g)
Interviewing Children: A Linguistic Perspective - 9-12-97

(h)
Roundtable on Court Practices for Child Witnesses - 6-27-97

(i)
Methods of Child Abuse Investigation - 5-2-97

(j)
Investigation/Prosecution of Homicide by Child Abuse - 12-18-96

(k)
S.C. Solicitor’s Annual Conference - 9-29-96

(l)
Trial Practice Tune-Ups - 7-17-96 **

(m)
Drug and Alcohol Abuse in Pregnancy - 5-17-96

(n)
Everyday Ethics Problems Facing Practitioners - 12-9-95

(o)
S.C. Solicitor’s Annual Conference - 10-1-95

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?

Yes, I have made presentations at the following CLE seminars:

(a)
Ninth Annual Presentation of Criminal Practice in S.C. - 11-19-99

I made a presentation on “Fifth and Sixth Amendment Update - A Review of the South Carolina Appellate Court Cases issued in 1999 involving issues relating to right to counsel, right to self-representation and confessions.”

(b)
S.C. Public Defender’s Association Annual Conference - 10-3-99

I made a presentation on “Defending Criminal Sexual Conduct Cases - Views of a Former Prosecutor”

(c)
Criminal Practice in South Carolina - 11-14-97

I gave a presentation on “Victims’ Rights - A review of new constitutional and statutory provisions concerning the rights of crime victims.” 

(d)
S.C. Solicitor’s Annual Conference - 9-28-97

I made a presentation on the correct procedure for the presentation of Guilty Pleas before the Circuit Courts of South Carolina.

(e)
Trial Practice Tune-Ups - 7-17-96

I made a presentation regarding “Hearsay - The Hearsay Evidence Rule and Exceptions.”

(f)
Sexual Assault Seminar: For the Prosecutor - 12-29-93

I gave a presentation for prosecutors regarding the recent case law concerning criminal sexual conduct cases in South Carolina.

(g)
While I was an Assistant Attorney General for South Carolina, I made an oral presentation at a Continuing Legal Education Seminar presented at the University of South Carolina School of Law in Columbia, South Carolina.  My presentation concerned the rules of evidence regarding impeachment of witnesses.  I do not know the exact date of this seminar; however, I believe that it was in the fall of 1991 or during the year 1992.  I do not have my records from this seminar.  I called the South Carolina Supreme Court - CLE Reporting Division to obtain this information for this application.  However, I was informed by their staff that they only maintain this information for the past five years.  Therefore, the information regarding this seminar was not available.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

While I was a law student at the University of South Carolina School of Law, I was a member of the staff of the Law Review.  In that position, I wrote three articles which were published in the South Carolina Law Review Annual Survey of South Carolina Law, Volume 37, Autumn 1985 # 1.  These articles were as follows:

“Action for Feticide Recognized”; Criminal Law Section, Section III, pages 79-81.

“Common Law Necessities Doctrine Affirmed and Expanded”; Domestic Law Section, Section V, pages 105-108.

“Child Custody Jurisdiction Subject to Federal Statute”; Domestic Law Section, Section XII, pages 131-134.

In addition, I have made presentations at several Continuing Legal Education Seminars, pursuant to which I submitted legal materials which were printed in the CLE course materials.

(a)
Ninth Annual Presentation of Criminal Practice in S.C. - 11-19-99

I made a presentation on “Fifth and Sixth Amendment Update - A Review of the South Carolina Appellate Court Cases issued in 1999 involving issues relating to right to counsel, right to self-representation and confessions.”  I prepared extensive written materials on this subject which were printed in the CLE course materials which were provided to the attorneys who attended the CLE seminar.

(b)
S.C. Public Defender’s Association Annual Conference - 10-3-99I made a presentation on “Defending Criminal Sexual Conduct Cases - Views of a Former Prosecutor”  Written materials which I prepared related to this presentation were published in the CLE course materials provided to the attorneys who attended the CLE seminar.

(c)
S.C. Solicitor’s Annual Conference - 9-28-97

I made a presentation on the correct procedure for the presentation of Guilty Pleas before the Circuit Courts of South Carolina.  Written materials which I prepared related to this presentation were published in the CLE course materials provided to the attorneys who attended the Solicitor’s conference.

(d)
While I was an Assistant Attorney General for South Carolina, I made an oral presentation at a Continuing Legal Education Seminar presented at the University of South Carolina School of Law in Columbia, South Carolina.  My presentation concerned the rules of evidence regarding impeachment of witnesses.  Written materials which I prepared relating to this subject were published in the CLE course materials which were provided to the attorneys who attended this seminar.  I do not know the exact date of this seminar; however, I believe that it was in the fall of 1991 or during the year 1992.  I do not have my records from this seminar.  I called the South Carolina Supreme Court - CLE Reporting Division to obtain this information for this application.  However, I was informed by their staff that they only maintain this information for the past five years.  Therefore, the information regarding this seminar was not available.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

South Carolina State Bar (all courts), November 14, 1986

U.S. District Court for South Carolina, May 4, 1987

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. 

South Carolina State Board of Medical and Dental Examiners (May 1984-April 1986)


Columbia, South Carolina  

Position: Law Clerk

Responsibilities: Performed legal research, prepared legal memoranda and assisted Assistant Attorney General in disciplinary actions against physicians and dentists; assisted with undercover investigation of complaints against physicians and dentists.

Rainey, Britton, Gibbes & Clarkson Law Firm (August 1986 - May 1988) (currently Gibbes, Gallivan, White & Boyd Law Firm)


Greenville, South Carolina


Associate Attorney


Responsibilities: Prepared legal pleadings and motions, performed legal research, prepared discovery responses, and represented clients in all phases of civil (defense) litigation, including depositions, motion hearings, jury trials and appeals; independent responsibility for collection and insurance defense cases (personal injury/automobile accident cases); assisted senior partners on insurance defense cases, including cases involving medical malpractice, products liability and contractual disputes.  Also represented individual plaintiff in magistrate court civil case, as requested by senior partner.  Also represented individuals in family court matters, as appointed by the Court.

S.C. Children’s Foster Care Review Board System (May 1988 - March 1991)


Columbia, South Carolina

General Counsel

Responsibilities: Represented State Agency and 32 Local Review Boards in individual cases before the Family Court (statewide); advised State Board of Directors and local review boards regarding policies and procedures; advised staff on legal issues; acted as Agency liaison to the Family Court and to relevant South Carolina legislative committees regarding proposed legislation affecting the rights of foster children, as requested by the Executive Director; served as Chief Personnel Officer and Affirmative Action Officer for the Agency.

Office of the Attorney General for South Carolina (March 1991 - April 1993)


Columbia, South Carolina

Assistant Attorney General

Responsibilities: Represented the State of South Carolina at both the Circuit Court and Supreme Court level, primarily in the area of post-conviction relief matters; preparation of legal briefs, pleadings and proposed Orders for post-conviction relief proceedings at the Circuit Court level; preparation of legal briefs for appeals in post-conviction relief cases appealed to the South Carolina Supreme Court; as required on two occasions, presentation of oral arguments before the South Carolina Supreme Court; responsible for a heavy caseload of criminal post-conviction relief cases, including independent responsibility for three judicial circuits; preparation for and litigation of post-conviction relief cases before the Circuit Court, typically involving sole responsibility for an average of forty cases to be heard in a one-week term of court at least once a month and often twice a month; preparation of rosters for terms of court and working closely with administrative judges to monitor pending post-conviction relief cases in assigned judicial circuits.  Near the end of my employment with the Attorney General’s Office, I also assumed responsibility for prosecution of attorney grievance complaints.

Office of the Solicitor, Sixteenth Judicial Circuit (April 1993 - March 1998)


York, South Carolina

Assistant Deputy Solicitor

Responsibilities: Represented the State of South Carolina and victims at the Circuit Court level in York and Union counties.  Responsible for the complete presentation and trial of criminal cases, specializing in Criminal Sexual Conduct and Lewd Act cases but also prosecuting all other types of cases including Murder, Assault and Battery with Intent to Kill, Kidnapping, Armed Robbery, Burglary and Drug cases.  Responsibilities in preparation for trial included interviewing victims and witnesses, including both adults and children; legal research and preparation of legal aspects of cases, including Pre-Trial Motions and related briefs in support thereof; sole responsibility for the complete presentation of these cases at jury trials.  Assisted the Solicitor in the preparation and prosecution of Death Penalty cases.  Served as one of only two Assistant Deputy Solicitors, which included responsibility for direct supervision and training of all Assistant Solicitors assigned to York County General Sessions Court.  Also served as “Team Leader” responsible for overseeing other Assistant Solicitors and liaison to the Presiding Judge and Clerk of Court for coordination of court.

York County Public Defender Office (March, 1998 - present)


York, South Carolina

Deputy Public Defender


Responsibilities: Assist the Chief Public Defender in administration of the York County Public Defender Office; direct supervision of attorneys employed as Assistant Public Defenders and all office staff, including Office Manager, Chief Investigator and secretarial staff.  Provision of legal services to indigent persons who are charged with criminal violations, as appointed by the Court; complete responsibility for the preparation and trial of all assigned cases; complete responsibility for all aspects of legal defense of clients in assigned cases, which include Death Penalty cases, Murder, Criminal Sexual Conduct, Armed Robbery, Assault and Battery with Intent to Kill, Burglary, Kidnapping and Drug cases; legal research and preparation of legal motions and briefs for all assigned cases.  Assist the Chief Public Defender as liaison on behalf of the Public Defender Office to the Presiding Judge of Circuit Court and the following offices: the Solicitors Office; the Clerk of Court; and the York County Probation and Parole Department.  Assist the Chief Public Defender in all aspects of office administration including decisions regarding personnel assignments, personnel hiring, education and training, and all office financial decisions.


I currently provide legal defense for indigent persons in criminal cases in which our office is appointed by the Court.  My typical clients are indigent persons who has been charged with felony-level criminal offenses and who cannot afford to hire private counsel.  I handle all types of felony cases, including Murder, Assault and Battery with Intent to Kill, Criminal Sexual Conduct, Burglary, and Felony Drug cases.  I have served in this position from March 1998 until the present date.  From April 1993 until March 1998, I represented the State of South Carolina in the prosecution of criminal actions in General Sessions Court in the Sixteenth Judicial Circuit (York and Union Counties).  During that time, I represented the State and victims of crimes, primarily adult and child victims of sexual assault.  However, I also prosecuted other types of cases, including Murder, Assault and Battery with Intent to Kill, Armed Robbery, Kidnapping, Burglary and Drug cases.  I also provided assistance to the Solicitor in Death Penalty cases.  From March 1991 until April 1993, I represented the State of South Carolina as an Assistant Attorney General, specializing in post-conviction relief actions, which are civil court hearings which review criminal convictions to determine if the constitutional rights of the defendant have been violated, such as through ineffective assistance of counsel.  From May 1988 until March 1991, I served as General Counsel for the South Carolina Children’s Foster Care Review Board.  In that position, I represented citizen review panels who were appointed by the State to review the services given to children in foster care.  I provided legal representation for these Boards and the Agency during third-party intervention in the Family Court cases involving foster children and their rights while in foster care.  From August 1986 through May 1988, I was employed with the private law firm of Rainey, Britton, Gibbes & Clarkson in Greenville, South Carolina.  In that position, I primarily provided legal representation in insurance defense cases in civil court.


For the past five years, I have appeared in criminal court (General Sessions) almost daily when court is in session in York County, which is approximately two weeks each month (with two judges presiding each week that court is in session).  I often handle several matters before the Court each day.  I have prosecuted and defended criminal trials, both as sole counsel and as chief counsel or associate counsel.  I often have to be prepared for two to three felony trials per court week, and I have actually tried two felony trials “back-to-back” on more than one occasion.  In addition to trials, I have also represented the State and criminal defendants at many motion hearings, preliminary (probable cause) hearings, and countless guilty plea hearings.  During the past five years, I have tried 37 cases to conclusion in General Sessions court (since January 1, 1995): 20 trials as sole counsel for my client; 9 trials as chief counsel and 8 trials as associate counsel. Of these trials, 33 trials involved felony charges; 4 were misdemeanor trials.  I will be happy to provide a list of these cases upon request.  Issues involved in these cases included pre-trial identification issues; voluntariness/involuntariness of defendants’ statements while in custody and the admissibility of such statements; hearsay; forensic evidence (fingerprint; DNA/serology; trace (hair/fiber, etc., blood patterns); evidence of prior bad acts of the defendant as admissible in State’s case-in-chief under SCRE Rule 404(b)/Lyle to show motive, identity, intent, absence of mistake or accident, common scheme or plan; impeachment of witnesses and the defendant through prior convictions and/or prior bad acts.  The charges in these cases included Murder; Homicide by Child Abuse; Assault and Battery with Intent to Kill; Assault and Battery of a High and Aggravated Nature; Kidnapping; Burglary, First Degree; Burglary, Third Degree; Criminal Sexual Conduct, First Degree (adult victim); Criminal Sexual Conduct, Third Degree (adult victim); Criminal Sexual Conduct with a Minor, First Degree; Criminal Sexual Conduct with a Minor, Second Degree; Lewd Act upon a Child; Armed Robbery; Trafficking in Crack Cocaine; Possession of Crack Cocaine with Intent to Distribute within the Proximity of a Park or School; Possession of Crack Cocaine; and Driving under the Influence, Second or More Offense.  In addition, during my career I have tried numerous other cases involving these charges as well as Stalking, Arson, Contributing to the Delinquency of a Minor, Peeping Tom, and Resisting Arrest (Assault on a Police Officer). 



In regard to my experience in civil matters, I practiced civil law during the time period from my admission to the bar in November of 1986 until May of 1988, with the private law firm of Rainey, Britton, Gibbes & Clarkson, during which time I represented defendants in civil cases (insurance defense cases) involving personal injury/automobile cases, products liability, collection/contract disputes, and medical malpractice actions.  I also represented a plaintiff in a civil action (personal injury/”slip and fall”) in magistrate’s court.  I also represented defendants in family matters, as appointed by the Family Court.  Also in regard to civil law, I served as an Assistant Attorney General for South Carolina from March 1991 until April 1993, representing the State in post-conviction relief actions, which are actions in civil court concerning the review of criminal convictions and addressing whether the legal rights of criminal defendants were violated, such as through ineffective assistance of counsel.  During my two years with the Attorney General’s Office, I handled hundreds of these hearings in Circuit Court (civil court, non-jury), as well as representing the State on the appeals before the South Carolina Supreme Court for all of the cases I handled before the Circuit Court.  While most of this appellate work entailed the submission of legal briefs rather than oral argument, I did present oral argument before the South Carolina Supreme Court on two occasions on behalf of the State in post-conviction relief appeals.  The Supreme Court ruled on behalf of the State on both of these cases.



Although it has been several years since I practiced civil law, and my experience in criminal law is more extensive, I believe that my background has prepared me to preside over civil matters as well as criminal matters.   My years with the Rainey firm and the Attorney General’s Office provided me with a solid foundation and experience in the area of civil law and procedure, a foundation upon which I can build with hard work and preparation for all matters over which I will preside.  I believe that my background has provided me with a well-rounded legal experience, with two years in civil practice with the Rainey Firm, three years in Family Court with the Foster Care Review Board, two years in civil law (concerning the subject matter of criminal convictions and their review) in the Attorney General’s Office, five years as a criminal prosecutor in the Sixteenth Judicial Circuit, and two years as a Public Defender/criminal defense attorney in York County.  In all of these positions, I have always been sincerely committed to providing quality legal representation in each and every case, despite high case volume in all of these positions.  I believe that such a foundation, built upon a variety of legal experiences, will assist me in presiding over cases in both the civil and criminal courts.  

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known. 

To my knowledge, I am not listed in Martindale-Hubbell, as I have been employed by the government since 1988.

16.
What was the frequency of your court appearances during the last five years?

(a)
Federal:
none

(b)
State:

almost daily in Circuit Court when York County General Sessions court is in session (which is approximately two weeks per month, with two judges presiding each of those weeks).

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

0%

(b)
criminal:
100%

(c)
domestic:
0%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury? 

(a)
jury:

25%

(b)
non-jury:
75%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel approximately 55%; chief counsel approximately 25%; associate counsel 20%.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
State v. William Cabe.  This trial involved numerous allegations of sexual assault by a local preacher against several young boys who resided in a children’s home run by Rev. Cabe.  I prosecuted this case by myself, and the trial lasted an entire week.  The case was significant due to the number of alleged victims (seven), the resulting split in the church and issues related thereto, and the emotional nature of the case.

(b)
State v. William L. Ward.  This was a murder trial which involved issues of self-defense.  The victim, the father of a “runaway” daughter, had a long-standing dispute with the defendant and his family.  This case was significant due to the nature of the offense. I prosecuted this case.

(c)
State v. Marshall Leon Watkins.  This trial involved allegations of Criminal Sexual Conduct, First Degree; Kidnapping; Armed Robbery; and Assault and Battery with Intent to Kill.  This trial was significant due to the nature of the charges. I prosecuted this case.

(d)
State v. Ricky Kendricks.  This trial involved allegations of Criminal Sexual Conduct, First Degree; Kidnapping: Burglary, First Degree; and two counts of Assault and Battery with Intent to Kill.  The alleged victims were a mother and her seven-year-old daughter.  I defended this case. This trial was significant due to the nature of the charges.

(e)
State v. William Stegall.  This trial involved an allegation of Stalking.  I prosecuted this case.  This case was significant because of the nature of the charge; this case was the first stalking trial in York County, South Carolina.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

I have not personally handled any “purely” civil appeals.  However, I have handled approximately twenty-three appeals from post-conviction relief matters, which are civil hearings concerning criminal issues from a post-conviction perspective.  These include:

(a)
Sammy Baughman v. State, S.C. Supreme Court, Decision filed 5-3-93, 430 S.E.2d 505 (S.C. 1993).

(b)
Lothell Tate v. State, S.C. Supreme Court, Decision filed 4-13-92, 417 S.E.2d 553 (S.C. 1992).

(c)
Jerry Sims v. State, S.C. Supreme Court, Decision filed 12-6-93, 438 S.E.2d 253 (S.C. 1993).

(d)
Charles Underwood v. State, S.C. Supreme Court, Decision filed 12-7-92, 425 S.E.2d 20 (S.C. 1992).

(e)
Jonathan Wilson v. State, S.C. Supreme Court, Decision filed 6-21-93, 432 S.E.2d 477 (S.C. 1993).

22.
Have you ever held judicial office?  I have never held judicial office.

24.
Have you ever held public office other than judicial office?  I have never held public office.

25.
List all employment you have had while serving as a judge other than elected judicial office.


N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?

On January 10, 2000, I filed an application for U.S. Magistrate Judge for the District of South Carolina.  To date, I have not been advised of the results of this application.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?

Prior to my graduation from law school, I was employed at numerous jobs so that I could pay for my college education and my law school education.  These jobs included the following: Clerk, “KolorQuick” Camera Store, Lake City, S.C. (1978-79); Lobby Receptionist, Carnegie Dormitory, Erskine College (work scholarship), (1979-1980); Clerk, Fast Fare Convenience Store, Lake City, S.C. (summer, 1980); Telephone Receptionist, Belk Hall, Erskine College (work scholarship), (1980-1981); Cashier, A&P Grocery Store, Lake City, S.C. (summer, 1981); Residential Assistant, Carnegie Dormitory, Erskine College (work scholarship), (1981-1982, 1982-1983); Camp Counselor, Camp Fellowship (summer, 1982); Waitress/Dining Hall Hostess, Kanuga Conference Center, Hendersonville, N.C. (summer, 1983); Waitress, Four Fishermen Restaurant, St. Andrews Road, Columbia, S.C. (spring, 1984-spring 1985).

28.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.

As stated in my answer to Question 14, I am currently the Deputy Public Defender for York County.  In that capacity I assist the Chief Public Defender in the management of the York County Public Defender Office.  I have served in this position since March of 1998.  The nature of our business and my duties are explained in my answer to Question 14.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

Wayne and Maxine Bailey lease a house from me, located at 108 Brafield Place, Irmo, South Carolina.  This is the only financial arrangement or business relationship which I have, other than my professional association with my co-workers at the York County Public Defender Office and the other agencies and offices with which I have been employed in the past.  I would recuse myself from any legal matter involving the Baileys.  In addition, I would make all parties aware of my past professional relationships with my current and past co-workers, and I would state for the record that those relationships have been terminated, effective as of my appointment to the bench, and that I would be able to be fair and impartial in all matters before me without regard to those prior relationships.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.  Have you ever defaulted on a student loan?  No.  I am very appreciative of the student loans which were provided to me to assist me in obtaining my degrees.  I am proud that I never defaulted on any of my student loans, and I have completely paid all of my student loans in full. I believe that the student loan programs are critical in providing all potential students with the opportunity for a college, and post-graduate, education. Students who have been afforded the opportunity of an education through the student loan programs have an obligation to repay such loans timely and completely, not simply because of the financial obligation to do so, but also for the welfare of such programs to continue to exist to assist future students in need.  Have you ever filed for bankruptcy? No.

34.
Have you ever been sued, either personally or professionally?  Yes.

While I was an Assistant Attorney General assigned to Post-Conviction Relief Proceedings, Albert Charles Burgess, Jr., an inmate of the South Carolina Department of Corrections, brought suit against me and numerous other officials.  The United States District Court for the District of South Carolina dismissed the case against me on May 18, 1994.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code (2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal? No.

38.
S.C. Code ( 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code ( 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No, not for the position for which I am being screened.  Approximately three (3) years ago, I was an Assistant Deputy Solicitor for the Sixteenth Judicial Circuit.  At that time, my employer, Solicitor Thomas E. Pope, suggested that I consider applying for the position of Circuit Court Judge, Sixteenth Judicial Circuit, Seat 2.  I believe that Mr. Pope may have telephoned at least one member of the General Assembly on my behalf and discussed my credentials as a potential candidate for the position of Circuit Court Judge, Sixteenth Judicial Circuit, Seat 2.  However, I had not made a decision at that time if I would seek that position, and Mr. Pope was aware of my hesitation to seek that position at that time. I do not know if at that time Seat 2 in the Sixteenth Judicial Circuit had actually been created. Ultimately, I did not seek that position, as I felt that Judge Lee S. Alford greatly deserved that position and that he would serve the citizens of South Carolina well in that position.  Thus, I did not seek that position against Judge Alford.

N/A as to the position which I am currently seeking.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

S.C. Bar Member since November 1986.


York County Bar Member since 1993.

I am currently the secretary of the York County Bar Association, and I have served in that position since January 2000.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

Member, Rock Hill JayCees (5/93-5/94)

Member, Kiwanis Club of Rock Hill (9/95-9/96)

Attorney Coach, Rock Hill High School Mock Trial Team (1995-1999)

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.



After representing the State both as an Assistant Attorney General and as Assistant Deputy Solicitor for the Sixteenth Judicial Circuit for a total of seven years, I “switched sides” and became the Deputy Public Defender for York County, representing indigent persons who are charged with criminal offenses.  No matter which side I represent, I have always been sincerely committed to providing quality legal representation in each and every case, despite high case volume in all of these positions.  I believe that all persons appearing in court deserve to have the total commitment of the attorney representing their positions, and that the attorney must also be committed to the highest ethical standards and ideals.  I believe that my service to the citizens of South Carolina, both victims as well as defendants, has reflected my commitment to equal justice under the law.


In addition to my legal education, I believe that I have the necessary demeanor which is suited to judicial office, which is a product of my life experiences as well as my education and legal experience.  My father, a farmer, died when I was nine years old; my five siblings and I were raised by my mother while she also went to nursing school to support our family.  I have worked since I was sixteen years old, and I paid my way through college and law school by working several jobs, in addition to college work scholarships, academic scholarships and other financial aid.  I was blessed with two parents who taught me the value of hard work as well as honesty and integrity.  During my years in school and throughout my career, I have been complimented by many colleagues who have kindly remarked upon my integrity and work ethic, in addition to my legal abilities both during jury trials as well as complicated motion hearings.  Both as a prosecutor and as defense counsel, I have earned a reputation of always being fair and fully prepared in every case.  In that almost all of the criminal cases which I have handled have involved extremely emotional fact patterns, I have learned to remain calm and attentive during emotional and potentially disruptive situations.  I have also learned the importance of maintaining a professional demeanor in all situations, both in and out of the courtroom.  While I often have to communicate unpleasant news in the realities of criminal practice, I have learned to do so tactfully and patiently but firmly and clearly.  I have enjoyed almost twelve years of public service as an attorney representing various state agencies as well as victims and defendants in criminal cases.  I would be honored to serve the citizens of South Carolina as a Circuit Court Judge, and if selected, I would continue to strive to maintain the highest standards of diligent work, detailed preparation, unquestionable ethics and integrity.  I believe that the citizens of South Carolina deserve no less.  Thank you for your consideration of my application for the position of Circuit Court Judge At Large Seat 3.

48.
References:


(a)
Lt. Elizabeth (Betty) Carroll, York County Sheriff’s Department



Moss Justice Center, 1675 York Highway



York, S.C. 29745





(803) 628-3059 


(b)
Willy Thompson, Assistant Deputy Solicitor, York County



Moss Justice Center, 1675-1A York Highway



York, S.C. 29745





(803) 628-3020


(c)
Harry A. Dest, Chief Public Defender, York County



P.O. Box 691, York, S.C. 29745




(803) 628-3031


(d)
Michael Jackson, Agent in Charge



York County Probation and Parole Department, Moss Justice Center



York, S.C. 29745.





(803) 628-3035


(e)
Banker: President, BB&T



245 South Herlong Avenue, Rock Hill, S.C. 29732

(803) 366-7109


We have evaluated the survey of the bench and the bar; SLED and FBI check; credit check; grievance and reprimand check; a study of your application and materials; ethics laws; a search of newspapers; a study of previous screenings.  We find no problems as of this point.

THE WITNESS:  Thank you.

JUDGE SHAW:  If you will, answer questions by our counsel.

THE WITNESS:  Yes, sir.

EXAMINATION BY MS. HARWELL-BEACH:

Q.
Good morning.

A.
Good morning.

Q.
The first question that I have for you is, why do you want to serve as circuit court judge?

A.
I believe it's a natural progression to my years of public service.  I practiced law for 14 years.  The last 12 years of that time period, I served the public both as general counsel for the Foster Care Review Board as the assistant Attorney General, as an assistant deputy solicitor, and deputy public defender.


I believe in the law, the judicial system.  I believe that the study of the law and to be a scholar of the law is certainly a high honor for anyone that has been afforded that opportunity, and I'm grateful for that opportunity, and I believe that I could continue to serve the citizens both by being fair and impartial.

MS. HARWELL-BEACH:  Mr. Chairman, I want to note for the record at this time that Ms. Collins meets the constitutional requirements for this position regarding age, residence, and years of practice.

BY MS. HARWELL-BEACH:

Q.
Now I'm going to move into an area of ethical fitness and ask you a few questions.  What would your philosophy be regarding ex parte communications?

A.
I believe under the Canons of Judicial Conduct, I believe that ex parte communications are prohibited except in administrative matters such as scheduling.  In that case, certainly it should immediately be shared with the other party, the content of the conversation.  However, personally I would take the steps to even avoid that.


I think in scheduling matters and talking about the substance of a case or a matter coming before the court, even if you begin it in a scheduling conference, talking about the amount of time it may involve, it could easily slip into substantive matters involving the merits of the action, and therefore should be strongly discouraged.


I believe that every effort should be made to have representatives of both parties present in all conversations.

Q.
What deference would you give a party that requested your recusal?

A.
I would give them great deference, unless I felt it was for unnecessary delay or for reasons that would work injustice for the other party.  That is also addressed by the Code of Judicial Conduct.  I believe that is also addressed by, I believe, Canon 3. Disqualification would be under, I believe, 3E.


If the party requested it, I would certainly put on the record the reasons that the party requested and reasons that I would either honor that request or I would choose not to, but I would give it great deference to avoid the appearance of impropriety.

Q.
What standards would you set for yourself regarding the acceptance of gifts or ordinary social hospitality?

A.
I, again, would err on the side of caution to avoid the appearance of impropriety. I would choose not to accept any gifts.  I believe that the rules do allow gifts from close family members or friends that are tailored to the circumstances, again, as well as the relationship.


Apart from that, however, you should not accept any gifts.  And certainly, again, it would just limit the appearance of impropriety to encourage people to place trust in your ability to remain impartial.


So therefore, I would err on the side of not accepting them, and I would also instruct my family members as well, my staff, too, to do it also.

Q. 
If you became aware of misconduct of a lawyer or a fellow judge, how would you handle that situation?

A.
Once again, I believe the question is addressed in the Code of Judicial Conduct and the Canons.  I believe that the rules speak to, if you acquire information regarding such misconduct, that you should handle it appropriately, and under the commentary, be given options such as talking to the party involved or reporting it to the appropriate disciplinary authority.


However, as distinguished from the incident where you actually gain personal knowledge of misconduct, you should immediately report it to the appropriate disciplinary authority.


I personally would have the principle and philosophy, if I were appointed to be on the bench, to discourage other individuals from talking about matters involving both parties in my presence.  I believe that that's analogous to ex parte communications, because I believe that it reflects some merits, an attorney appearing before me, either opening or affecting my opinion regarding that person.


So once appointed to the bench, I would strongly discourage that, and therefore should only be aware of such matters to my personal knowledge.

Q. 
Are you affiliated with any political parties, boards, or commissions which if you were elected would need to be reevaluated?

A.
No, I'm not affiliated with any of those organizations.

Q.
Do you have any business activities that you would envision remaining involved with if elected to the bench?

A.
The only business activity which I would mention remaining involved with is, I do have one home, a former home, in Irmo, South Carolina, which I do lease out to tenants who can sublease it, and I would envision up until the sale of that home that I would continue in that relationship and would certainly recuse myself on any matter involved in that.

Q.
I'm going to move into an area that deals with some general office procedures.  The first question in this area is: If elected, how would you handle the drafting of orders?

A.
I believe, again, the Code of Judicial Conduct addresses that.  That certainly would be ex parte communications if received from one party and had not given the other party the opportunity to review them for comment.


I would instruct the party who is to prepare the order to provide it to me under the same means of communication as they do the other party.  In other words, they should not deliver it to my office and then mail it to the other party, because there will be a time delay at which the other party cannot submit recommended changes.


I would also invite an opportunity for conference calls so there could be simultaneous discussion if there are any changes.

Q.
If elected, what method or methods would you use to ensure deadlines are met by you and your staff?

A.
I believe organization is certainly the key to any deadlines.  In my current occupation as public defender of York County, I'm involved not only in managing a very high case load that I do personally, but also to all members of my staff, also administrative functions, such as preparing a proposed budget for county council.  They know that I keep several calendars, one at home for my personal use, one at work regarding my personal matters, one in regard to my administrative functions. I keep an eye on that.  Then finally, a last calendar as to the other cases that I'm working on.

Q.
What would your philosophy be on judicial activism, and what effect do you think judges should have in setting or promoting public policy?

A.
I think that the effect of the judge, the judiciary, should be to give us the laws.  Certainly their position is mandated. They should not be in the area of advocating public policy.


To the extent, however, that they may be giving addresses at continuing legal education seminars as it addresses the law and the efficiency of the judicial system, that might certainly be permitted.


But as far as reaching beyond that public policy on other issues, it should certainly not be encouraged.  To do so would be a right and an opportunity for a party to seek recusal by suggesting that you would not be able to be impartial and set aside your feelings that might have been expressed.


That should apply to expressing matters privately.  You may believe you're in a private setting with a few people, but that should apply at all times, not simply in a public versus private setting.  That's not the role -- a person assuming responsibility of a judge should acknowledge that you are sacrificing that and be willing to do so.

Q.
Moving into the experience area, if you would, characterize for the Commission your legal experience.

A.
I've been an attorney for 14 years. The first two years, I was an associate with the Rainey Firm in Greenville, South Carolina. We did work in the area of insurance defense.


I did represent a plaintiff one time in a civil action at the request of a partner who knew that plaintiff.  I was also appointed to various matters in family court during those almost two years.


After that, I was the general counsel for the Foster Care Review Board, which is a third-party watch-dog type agency, to ensure that the rights of foster children are being met, and that was a statewide position. I was the only attorney for that.


As an assistant Attorney General for two years, I specialized in the area of post conviction relief.  I traveled among three circuits, Anderson, the Tenth Circuit, the circuit involving Charleston, as well as York and Union Counties, which is how I became familiar with the York area.  I'm now deputy public defender there.


As I'm sure many of you know, post conviction relief is a hybrid action.  It's in the civil court setting and follows the Civil Rules of Procedure, but the subject matter of it is the validity of the criminal conviction and whether or not they should be overturned for such matters as ineffective assistance of counsel, et cetera.


After doing that -- at the very end of my time with the Attorney General's office, I also did a little bit of attorney grievance work at the request of Mr. Medlock, who was the Attorney General at that time.  I was proud to be given the honor of helping to ensure that the proper conduct was followed.


I then got the opportunity to go to York to work with Tommy Pope as an assistant deputy solicitor.  In which regard, I did prosecute criminal cases for the state for five years.  After that, I became a deputy Public Defender for York County.


I explained to the Bar Committee that a lot of the decisions regarding the changes in my employment have been preparing for the opportunity to appear before this Commission.  I feel very strongly that a diverse background is necessary to have a flavor of the different proceedings that will appear before a circuit court judge, and I hope the diversity of my background has given me that foundation.  I feel that it has.  Thank you.

Q.
I'd now like to give you five categories of offenders that would regularly appear before a circuit court judge and ask you a little bit about what your philosophy would be in sentencing.  I'm going to give you all five, and then we'll take them one by one. Repeat offenders, juveniles that have been waived up to circuit court, white collar criminals, defendants with a socially or economically disadvantaged background, and elderly defendants or those with some infirmity.  The first category is repeat offenders.

A.
As to repeat offenders, I think certainly the court should look very closely at the circumstances of the first case as well as the new case.  It should consider the delay between the two, consider the sentence that was given the first time, because obviously that didn't work.  You should also consider the subject matter of the charge.


By repeat offender, I assume you mean repeating the same category of crime, and not simply having a prior criminal record, but that should certainly also be considered.


I think certainly it should be considered, what was the sentence that was rendered the first time, again, if that was not sufficient to cause rehabilitation.


Again, I think that it's very important to consider also what the person did and why they were on probation or parole, and I would take those more seriously.


I think, quite frankly, if someone is given the opportunity to rehabilitate within the community, that they should capitalize on that, and therefore it's very difficult for them to expect further mercy from the court in that regard.

Q.
How about juveniles who have been waived up?

A.
Certainly, the legislature has provided for juveniles to be, first of all, treated as adult offenders in some categories, such as murder, at any age, but also are waived up.  And certainly if family court has waived the child up under the fact that they're delineating Kent versus United States, I would give great deference to considering that. However -- as far as if there weren't an appeal from that to the circuit court.


But once the decision has been made to waive the child up to be treated as an adult offender, I think you have to consider still the age of the child and their prior record, and you have to consider what the function -- what the prior court -- the prior family court did in regard to prior charges.  Did they send him to R&E?  Did they place him on probation?  These are prior opportunities that have been afforded to the child to rehabilitate.  Apart from that, you would consider other mitigating factors that you would with any adult, such as the fact of socioeconomic disadvantages, and things in that regard.


Certainly, if they had been waived up and the decision has been made to treatment, I would do so, but would still consider factors such as that, but also the violence of the crime.

Q.
Our next category is white collar criminals.

A.
I feel very strongly about that.  I feel that certainly while violent crimes are crimes and white collar crimes are crimes that directly effect an individual, a white collar criminal can certainly have just as much of an impact upon a victim or indeed on a whole class of victims.


Recently in the 16th Circuit we had some of the citizens speak very eloquently to the court about the impact of white collar crimes on their entire business.  It was a small business, and embezzlement caused the entire business to fold.  It affected not only the boss, but also all of the individuals.  And they were saying how they were having to seek new employment, they had families, they had children to care for that they were saving for college.  So it certainly shows you that while the impact may not be as immediate, it certainly can also be more widespread.


The other thing that concerns me about white collar crime is that obviously non-white collar crime sometimes happens in a moment of rashness and while someone might be under the influence.


White collar crime to me indicates a certain deliberateness.  It indicates a certain amount of premeditation and a certain amount of deception, and that would cause me great concern as a judge, and I would certainly treat it just as harshly, if not at times more harshly.

Q.
And defendants with a socially and/or economically disadvantaged background.

A.
I think the court should consider that, as well as other matters, in mitigation.


Both as a prosecutor and also as a defense attorney, I've been exposed to individuals who have overcome disadvantages in their background.  Certainly those are matters that are often pointed out to the court in support of the person, that they've been able to rise over that.


But on the flip end, if they have not been afforded those advantages through the luck of the draw, I do believe that should be considered.


A person that comes from a very advantageous background, has had a college education -- some of my clients I assure you do not even have a high school education.  But if they've been afforded that opportunity and yet have turned to a life of crime and they've been given the education and the training to seek a livelihood otherwise, I think that should be strongly considered.

Q.
The last category is elderly defendants or those with some infirmity.

A.
I think, again, I would also consider that in terms of mitigation, but it should not be allowed as an excuse to commit the crime.


Again, I have had experience with many defendants in drug cases that had a debilitating accident, but that does not excuse them seeking -- (inaudible) -- or obtaining that by fraud.  That's a common occurrence in our state.  It's an unfortunate occurrence, but, again, it's not an excuse.


I've had the benefit of being able to observe judges addressing those types of situations that we presented to them.  And certainly while it's a consideration, it is not an excuse and should not be treated as such.

Q.
Moving into a different area.  Would you hear a case where you or a member of your family held a de minimis financial interest in the parties involved?

A.
The Code of Judicial Conduct does permit that any significant amount such that it would not cause distrust or raise the appearance of impropriety.  However, again, I believe it's prudent to err on the side of caution, because there is some interpretation allowed as defining the term any significant and de minimis.

Q.
Do you belong to any organizations that discriminate based on race, religion, or gender?

A.
No.

Q.
Moving into the area of judicial temperament.  What do you feel is the appropriate demeanor for a judge, and do you feel that that should apply seven days a week, 24 hours a day?

A.
I believe that every word and every gesture of a judge should be founded upon respect.  Respect, first of all, for the office entrusted to him or to her, so that they come to court on time and fully prepared for the events that day in matters before them. Respect to the parties that appear before them. Respect the court personnel.  No undue delays or undue breaks, or undue periods of time without a break.


I think the judge also has to expect and require that all of the parties also show respect back to him or to her, because that is what the office entails.  They have to maintain control of the courtroom.


I think respect extends to enforcement of laws as they have been passed by the legislature, enforcing the decision by the appellate court, making sure that those are applied appropriately in the courtroom.


And finally, at the end of the day, again, having respect enough for the position to go home and review the events for the day, think what did I do wrong, what can I do better, and get up the next day and do it better.  I think if you begin every word and every gesture with respect, that everything else will flow, as far as courtesy and as far as being prepared.

MS. HARWELL-BEACH:  I want to comment on the bench and bar surveys and say they were very favorable.  We've not received the Citizens Committee report.  We expect to.  Don't have it yet.

BY MS. HARWELL-BEACH:

Q.
I'm going to move into some housekeeping questions, and then we'll be done.

A.
Thank you.

Q.
I just want to ask how much money you've spent on this campaign; and if it's over a $100, have you reported that to the House and Senate Ethics Committees?

A.
Yes.  As you know, I have sent you a letter, and to the Ethics Committee.  I believe I have spent $143 and, I think, 11 cents on stationery, envelopes, and stamps, as well as a small business card which I attached to that, which kind of gave a bullet background of information on me.


While we're at it, I will say that when I did the mass mailing to members of the Legislature, I did inadvertently send that to members of the Commission.  I do apologize for that.  When I became aware of that, I immediately reported that to Mr. Couick, as well as Ms. Harwell-Beach, because I felt that that was important to report that right away.  I indicated that if any action on my part up to the point of withdrawal were required by the Commission, that I would certainly do so immediately.

Q.
Was that your only contact with members of the Commission?

A.
To my knowledge.

Q.
Have you sought or received the pledge of any legislator prior to this screening?

A.
No.

Q.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report is released?

A.
No.  In fact, I've had some dear friends that have asked could they go ahead and contact, and I've discouraged them from doing that, and I cited the 48-Hour Rule, that the report would have to be published for 48 hours first.

Q.
That was my next question.  Do you have anything else you'd like to add?

A.
I would just like to thank the Commission for the opportunity to be here today.  It's certainly an honor to be considered.  I appreciate the opportunity and the time that has been spent by all of you and by staff in this endeavor.  Thank you.

Q.
Would you like to introduce who you brought with you?

A.
I'd be happy to.  This is my husband, Harry Collins, and this is John Norris, a very dear friend of mine.  John is a Registrar of Deeds in Richland County.

JUDGE SHAW:  Does any member of the Commission have any questions?  Ms. Collins, I want to thank you for your interest in becoming a circuit court judge.  I appreciate your preparation for coming here today.  Have a good rest of the day.

THE WITNESS:  Thank you.

(Off-the-record discussion.)

THE CHAIRMAN:  We have with us today Mr. Clifton Newman, who seeks a position with the Circuit Court At-Large, Seat Number 3.  Do you have with you a guest today, Mr. Newman?

THE WITNESS:  Yes, I do.  My guest is my wife, Pat.

THE CHAIRMAN:  It's nice to meet you.  It's nice to have you with us here today.  Would you please raise your right hand so you might be sworn?

CLIFTON NEWMAN, being first duly sworn, testified as follows:

THE CHAIRMAN:  Have you had an opportunity to review your Personal Data Questionnaire Summary?

THE WITNESS:  Yes.

THE CHAIRMAN:  Is it correct, or does it need any changes?

THE WITNESS:  It's correct.  There might have been a change or two or a dollar or two on my financial statement, where I might have spent some money or signed a loan paper, but it's basically the same.

THE CHAIRMAN:  Do you object to our making that summary a part of the record of your sworn testimony?

THE WITNESS:  I do not.

THE CHAIRMAN:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

NAME:



Mr. Clifton Newman

HOME:



217 Beaver Dam Road





Columbia, South Carolina 29223





(803) 736-1586





Second Residence:
Tucker Lane





Greeleyville, South Carolina 29056





(843) 426-2454

BUSINESS:


108 West Main Street





Kingstree, South Carolina 29556





(843) 354-5349

2.
Date and Place of Birth: November 7, 1951, at Greeleyville, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Patricia Lynette Blanton Newman on May 28, 1977; never divorced.

Children:
Corwyn, 26, Graduate Student, UNC-Chapel Hill


Jocelyn, 22, Legal Assistant, Newman and Sabb, P.A.


Kellee, 19, Sophomore, Spelman College, Atlanta, Georgia


Brian DeQuincey, 17, Junior, Spring Valley High School

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Cleveland State University, 1969-1973, Bachelor of Arts


Cleveland Marshall College of Law, 1973-1976, Juris Doctor

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Ohio, 1976


South Carolina, 1981

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Cleveland State University, President of Student Government


Cleveland State University, Kappa Alpha Psi Fraternity  -- Polemarch


Cleveland Marshall College of Law, Chief Justice, University Judiciary 

10.
Briefly describe your continuing legal or judicial education during the past five years.


I have exceeded all continuing legal education requirements each year for the past five years by attending the South Carolina Solicitors Association Annual Conference and the Association of Trial Lawyers of America Annual Convention.  During this time, I have also established a pattern of attending the Faces of the Future Children Law Seminar, South Carolina Trial Lawyers Association Annual Auto Torts Seminar, various medical-legal seminars, and a capital murder seminar.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?


Association of Trial Lawyers of America, Boston, Massachusetts, July 1996. I gave a presentation on the prosecution of DUI cases.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


Ohio Bar, 1976;


U.S. District Court of Ohio, 1977;


South Carolina Bar, 1982;


U.S. District Court of South Carolina, 1983.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1976-1977
Associate Attorney, Law Office of Elliott Ray Kelley, Cleveland, Ohio;


1977-1982
Partner, Belcher and Newman, Cleveland, Ohio;


1982-1994
Law Office of Clifton Newman, Kingstree and Columbia, S.C.;


1994-present
Managing Attorney, Newman and Sabb, P.A., Kingstree, Lake City, and Columbia, S.C.;


1983-present
Assistant Solicitor, Third Judicial Circuit.



I have been a trial attorney since graduation from law school in 1976.  I am a member of the Ohio and South Carolina Bars.  I have had a general law practice since 1976, principally representing plaintiffs in personal injury cases.  From 1976 to 1982, I represented criminal court defendants, defending many rapes, robberies, assaults, and other cases.  Since 1983 I have been an assistant solicitor, prosecuting cases in General Sessions Court and Family Court in Williamsburg County.  I have prosecuted thousands of major felony cases and have represented plaintiffs in hundreds of civil trials involving personal injury, wrongful death, and medical malpractice.  I am also a title insurance agent and have a substantial real estate and personal injury practice.


Civil and Criminal Court Experience:



During the past five years, my civil court experience has consisted primarily of representing the plaintiff in personal injury, wrongful death, and medical malpractice cases.  I have tried approximately ten cases to jury verdict over the past five years.  In addition, I have handled approximately one hundred civil cases that resulted in settlement during litigation but prior to trial.  The procedural history of all of these cases essentially involved filing, serving, and answering pleadings, engaging in discovery, motion practice, roster meetings, pre-trial conferences, mediation, arbitration and either settlement or jury trials.  Within the past five years, I have had civil jury trials in the Court of Common Pleas in Charleston, Georgetown, Williamsburg, Marion, and Florence counties.  I have had several cases in which I represented defendants in various consumer and contractual matters.



Over the past five years in criminal court I have been the attorney in charge of prosecuting cases in General Sessions Court.  As chief counsel I have handled approximately ten murder cases and hundreds of other serious felony trials, including four death penalty cases during my tenure as Assistant Solicitor.

15. What is your rating in Martindale-Hubbell?  I am not listed in Martindale-Hubbell due to an inadequate number of survey responses by bar members.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

Once a year.


(b)
state:

Weekly.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

50%


(b)
criminal:
48%


(c)
domestic:
  2%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

20%


(b)
non-jury:
80%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I most often served as chief counsel in these matters.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
State v. Ellis Franklin: 91-GS-45-451.  This was as eight-day death penalty trial in Williamsburg County which I participated in as assistant solicitor.  The defendant was convicted of murder, rape, burglary, and torture and sentenced to death.  The case is significant in that the defendant was given the death penalty by a Williamsburg County jury, the only such verdict in recent history.


(b)
State v. Nathaniel Williams: 87-GS-45-270.  This was a death penalty trial in which the defendant was convicted of murder and armed robbery and sentenced to life in prison.  The case is significant because the conviction was principally based on the disputed interpretation of a dying declaration by the victim and circumstantial evidence of the guilt of the defendant.


(c)
Jackie Wilson v. Medical University of South Carolina, 1997: This was a medical malpractice case in the Common Pleas Court of Charleston County wherein I successfully represented the plaintiff who suffered blindness in one eye following complicated back surgery.  The case was significant because of the complex nature of the evidence presented, the extensive use of expert testimony, talented opposing counsel, and the ultimate success in receiving a hard-fought plaintiff verdict.


(d)
June Harden v. Top Value Homes: 92-CP-45-119.  This was a fraud, breach of warranty, and unfair trade practices counterclaim successfully litigated on behalf of a consumer who purchased a defective mobile home.  The case is significant in that the consumer was a defendant who prevailed in her counterclaim and was awarded a substantial jury verdict of compensatory and punitive damages.


(e)
State v. Casey Lewis: 99-GS-45-18.  This was a recent murder trial that I prosecuted in which, in open court, the defendant stabbed his defense attorney with a homemade shank in the presence of the judge and jury.    This outburst occurred while I was examining a witness during the presentation of the case in chief by the State.  This case was significant in that in addition to this shockingly unprecedented experience, I successfully argued against the defendant being granted a mistrial due to alleged prejudice precipitated by his own disruptive behavior.  The defendant subsequently pled guilty to murder.

20.
List up to five civil appeals that you have personally handled.


(a)
Haddock Flying Service v. Tisdale, 339 S.E.2d 525, 288 S.C.62  (1986)


(b)
Top Value Homes, Inc. v. June Harden, 460 S.E.2d 427, 319 S.C. 302 (1995)

22.
Have you ever held judicial office?  No.

24.
Have you ever held public office other than judicial office?


I was appointed Assistant Solicitor in July 1983, and have served continuously since that time.

25.
List all employment you have had while serving as a judge other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?


I am the President of Umtali Investment Company, Inc., a closely held corporation owned primarily by family members.  The term of service is annual.  The corporation is the principal owner of Harbison Hall -- a forty-eight bed assisted living facility -- and other real estate.  I am also a licensed title insurance agent for Atlantic Title Insurance Agency. This agency issues title insurance policies for real estate closings.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.


My judicial election will necessitate discontinuing the active law practice of which I am managing partner, resigning from my position as assistant solicitor, and discontinuing my title insurance agency.  If elected, I will have to address the issue of the joint ownership of my Columbia and Lake City law offices with my law partner.  I will also have to address the lease of the Kingstree office by the firm from me.  I intend to resolve any potential conflict by dissolving my law firm and recusing myself from any pending matter in which I have some current involvement or may have a conflict.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.

I received a No Parking Zone parking ticket in San Diego, California, while attending an ATLA convention in 1997.  The fine for the parking ticket was $295.00.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.


Alexander Lipsey, Richland County Court of Common Pleas, 1987 -- This was a lawsuit filed by the seller in a real estate transaction against the real estate broker and me as closing attorney.  The basis of the dispute was whether a deed should have been recorded and other alleged misrepresentations made during the closing.  The case was settled for a nominal amount and dismissed.  


Tanakya Bell, 1990 -- This was a premises liability lawsuit filed against me as owner of a business at which the plaintiff was injured during an altercation.  The lawsuit, which alleged inadequate security, was settled with the insurance carrier immediately after being filed and was never served.


Larry Scott v. State of South Carolina, et al., 1997 -- I was sued in my capacity as assistant solicitor by this inmate who was convicted and sentenced to prison on felony drug charges.  The suit sought the recovery of money confiscated during his arrest which the State contended should be forfeited as drug proceeds.  I was dismissed as a party.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code ( 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code ( 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

39.
S.C. Code ( 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association


(b)
Association of Trial Lawyers of America


(c)
Ohio Bar Association


(d)
South Carolina Trial Lawyers Association


(e)
Bar Association of Greater Cleveland


(f)
Columbia Lawyers Association


(g)
Williamsburg County Bar Association


(h)
Richland County Bar Association


(i)
Solicitors Association of South Carolina, Inc.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Interfaith Community Services of South Carolina, Inc.: Member, Board of Directors


(b)
Chairman, Board of Missions, South Carolina Conference, United Methodist Church

(c)
I. DeQuincey Newman United Methodist Church:  Chairman, Administrative Council


(d)
Williamsburg County Development Board: Member


(e)
Mayoral Advisory Committee, Town of Greeleyville


(f)
Corporate Advisory Board, Victory State Bank


(g)
Richland School District Number Two, Mentoring Program


(h)
Bethlehem Community Center: Member, Board of Directors


(i)
Historical Preservation Award: Williamsburg Historical Society


(j)
Award of Merit: Historic Columbia Foundation


(k)
Kappa Alpha Psi Fraternity


(l)
Poinsettia Cotillion

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

The Williamsburg County Bar Association voted unanimously in passing a resolution supporting my candidacy.

48.
References:


(a)
W.E. Jenkinson, III, Esquire



120 West Main Street, Kingstree, S.C. 29556


(843) 354-7417


(b)
Wade S. Kolb, Jr., Esquire



7 East Calhoun Street, Sumter, S.C. 29150


(803) 418-0800


(c)
Leonard L. Jonte, President of Bank of Greeleyville



209 Martin Luther King Avenue, Kingstree, S.C. 29556

(843) 354-5551


(d)
G. Wells Dixon, Esquire



15 Courthouse Square, Kingstree, S.C. 29556


(843) 354-5519


(e)
Reverend Dr. Augustus Rodgers



7801 Wilson Boulevard, Columbia, S.C. 29203


(803) 782-3319


The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused on nine evaluative criteria and has included: a survey of the bench and bar, a SLED and FBI check, credit check, grievance and reprimand check, thorough study of your application materials, verification of your compliance with state ethics laws, search of newspaper articles in which your name might appear, and a check for economic conflicts of interest.


We haven't received any affidavits filed in opposition to your candidacy.  There are no witnesses here to testify.  Do you have a brief opening statement you'd like to make?

THE WITNESS:  Well, I appreciate the opportunity to be here and to appear before you.  This is a very significant time in my life to be before such a panel, a Commission, to evaluate whether I should be recommended to the General Assembly for judgeship.


I've worked hard to reach this point, and am privileged to be here and am honored, and thank you for the opportunity.

THE CHAIRMAN:  Thank you, sir.  If you would at this time answer any questions our counsel might have for you.

EXAMINATION BY MR. COUICK:

Q.
Good afternoon.

A.
Good afternoon.

Q.
If I could briefly go over your experience for the benefit of the Commission.  As I understand from 1976 until approximately 1982, you practiced law in Ohio; is that correct?

A.
That's correct.

Q.
While there, you were a partner in the firm of Belcher and Newman.  You also practiced at the law offices of Elliot Ray Kelley.  Was that practice mainly civil or criminal or a combination of both?

A.
It was a combination of both.  I handled plaintiff's civil cases during that time and represented criminal defendants.  That was -- during the time of the beginning of my law practice, I received a lot of court-appointed criminal cases.  I had a few retained clients, and I had a general civil practice.  I first went into the practice with Elliot Ray Kelley.  He had just over a backlog of work.  So I worked significantly in dealing with probate related cases during that time and civil cases, family court cases, just a combination of everything.

Q.
From 1982 until present, it's my understanding that you, either on your own or in combination with perhaps a partner or more, have practiced law in Kingstree and in Columbia; is that correct?

A.
Yes.  Primarily in Kingstree and Columbia.  We also have a satellite office in Lake City, which is 17 miles from Kingstree.

Q.
And you report, at this time, approximately of that case load 50-percent is civil, 48-percent is criminal, and about 2-percent domestic; is that right?

A.
Yes.

Q.
Would you just briefly describe what you would consider to be one of your most difficult or most important criminal cases, and also one of your most difficult or most important civil cases over the last five to ten years, Mr. Newman?

A.
Well, I think the most important criminal case that I have handled is a criminal case where the defendant received the death penalty.  It's important because I was, I guess, kind of -- I never thought a jury in Williamsburg County would give anyone the death penalty.

Q.
Was that State versus Franklin?

A.
State versus Franklin.

Q.
You were the assistant solicitor there; is that right?

A.
I was assistant solicitor, and really kind of equally shared the prosecution of the case with the solicitor at the time.  That case was really significant because of the result and because of the intense pressure and responsibility associated with it.

Q.
How about on the civil side?

A.
On the civil side I have, I would consider, several medical malpractice cases that I have handled involving wrongful death. One particular case, very significant, involved a mentally challenged person that died while the restraint hold was being administered in the Pee Dee mental retardation place.  I filed suit on behalf of the estate of that person.  We litigated for a couple of years and ended up actually settling.


I've also handled a number of medical malpractice cases.  One was pretty significant in Charleston last year, resulting in a plaintiff's verdict.  I just handled a lot of civil cases throughout my years.  I've always been both civil practice and criminal practice.

Q.
Have you been active politically, Mr. Newman?

A.
No.  I've not been active politically.

Q.
Is there any change in your political life such as it is that would need to take place if you were elected to the bench?

A.
A change in my political life?

Q.
Yes, sir.

A.
No.  I guess the closest -- I'm on the Mayoral Advisory Committee in Greeleyville.  The mayor there is my cousin, and he asked me to help him on some -- how to do his job as mayor, I guess you would say.  I don't consider it political, but that's -- that's about the closest thing to any political association I think I might have.

Q.
Is there anything you would have to give up, I guess is my question?

A.
Oh no, sir.

Q.
You mention within your PDQ that you have certain real estate holdings that you and your family share, and that part of that is cited a care home for the elderly or the infirmed, I believe, and that you serve as president of that operation; is that correct?

A.
Yes.  We own an assisted living facility in the Harbison area of Columbia.  The assisted living facility is actually owned by a partnership, and the investment -- the family investment company is the general partner in the partnership, and I am the president of the investment company.  It's primarily family members that own it, and we have some land out there.

Q.
Would you envision that you would need to make any change in your involvement with that company?

A.
I would envision I probably just wouldn't be president of it.  I've been president of it for about four or five years, and I would probably have somebody else to be president.  It's only four people.  So who is president and who is not doesn't matter.

Q.
Would you ever have any plans to return to private practice after you've been a judge?

A.
No, I do not.  Of course, I'm 48 years old.  I don't know what the future holds. But currently I don't have such plans.

MR. COUICK:  Mr. Chairman and the Commission, I would note for the record that the candidate meets all of the constitutional requirements for this position including age residence and years of practice.

BY MR. COUICK:

Q.
Mr. Newman, do you have a philosophy regarding ex parte communications between a judge and litigants and/or attorneys in the courtroom?

A.
I know that ex parte communications are prohibited, except in certain limited matters, where it's necessary to make contact with the judge in regard to scheduling and perhaps a restraining order or some other type of emergency type situations.  Most judges now post that notice on the door, so that it would be crystal clear to all parties and litigants.


I wholeheartedly support that.  I've worked as a solicitor for 18 years, and it's something that I've always adhered to in civil practice as well as in criminal practice.

Q.
You will be in situations sometimes where you may have a financial interest or you may know someone, you may practice law with someone.  What is going to be your general rule about when to recuse yourself and when not to recuse yourself in cases, Mr. Newman?

A.
Well, judges are required to recuse themselves in all situations where there is -- could be either impropriety or an appearance of impropriety.  I would recuse myself in all situations where there is an appearance of impropriety, certainly where there's an impropriety.  I think that it is essential for all of the parties to have an opportunity to seek a recusal if it's a situation in which they feel uncomfortable about a judge participating based on some past associations with the parties or the issue involved.

Q.
Mr. Newman, would you agree that the general rule is it's better not for a judge to accept gifts from persons unless they're related or have a long-standing close relationship?

A.
I think so.  It could raise the appearance of impropriety.  I think the ethical rules that has evolved over the years have been fine-tuned to draw the line as to what is appropriate and what's not.  I support the ethical position, that judges should not accept gifts other than from family members and personal friends.

Q.
If you were to be elected, regarding your adjustment to that.  Is there anything that you would like to note for the Commission that you would need reasonable accommodation for by way of family obligations or anything that would in any way distract or hinder you from carrying out your duties as a judge?

A.
No, sir.  We have three children in college and a junior in high school.  We've tackled the lion's share of that, I believe. Hopefully the last child will go instate.  All the others went out of state.


No, I don't think of anything.  I'm the managing partner of my law firm, and have been preparing for dissolution of it.

Q.
I'd like to give you five categories of criminal offenders which would perhaps appear in your courtroom and ask you whether their status would affect in any way your sentencing.  Repeat offenders is the first category.

A.
Whether the status of the repeat offender --

Q.
They being a repeat offender, how would that affect your sentencing?

A.
Well, a criminal record, a person's past is generally considered.  Certainly I would want to not be prejudiced against any litigant that would appear, but a criminal history is part of a factor, and it's generally determined when you look at the purposes of the criminal law and the notion of rehabilitation and that person's ability to be rehabilitated and the fact that they've had some prior brushes with the law.  That would be one factor, not an overriding factor.

Q.
Mr. Newman, this would only be at the point of sentence.  And like you said, you gave the caveat, you would not let it affect the trial.  But my question is only toward implementation of sentence.  It presupposes there's going to be a determination of guilt.


The next category would be a juvenile that's been waived up to the circuit court.  Would his status affect how you would sentence him after he was determined to be guilty?

A.
No, sir, not with a juvenile that's been waived up, because you certainly would start with the presumption of innocence, and that would hold firm throughout the trial. Then at the point of sentencing, then the responsibility would be not of the family court judge.  That status of him having him waived up would not be a factor that should be considered.

Q.
How about white collar criminals?

A.
White collar criminals?  I think that all -- we're going more towards sentencing guidelines where the category of the offense signifies the possible penalty and whether it's mandatory, not mandatory, and those things. But I would not have any particularly disdain for a white collar criminal versus any other type.  I think I would still attempt to objectively look at what's in the best interest of justice and society in a particular case.

Q.
If a convicted defendant had a background that was marked by social or economic disadvantage, would that have any affect on your sentencing?

A.
A convicted defendant?

Q.
Right.

A.
Well, I think that it possibly could.  I think that what you often see is that background may have a bearing on the type of offenses for which that person has been previously convicted, and I think it all should be taken into consideration in reaching an appropriate sentence.


If you have a man who has nothing to eat and his conviction is for shoplifting, then I think you would have to look at that versus a millionaire who is shoplifting.

Q.
How about someone who is perhaps elderly or marked by an infirmity?  If you were getting ready to sentence them, if it were an elderly person or someone with some type of infirmity, would that affect your sentence?

A.
It may.  I think you have -- with respect to all sentences, when you're looking at what is in the best interest of the person, or more so society and the judicial system, a person who is infirm, it may impact maybe giving a death sentence for something where it's not warranted, if the person's infirmity is one which incarceration does not accommodate.  You may also be doing a disservice to the state by imposing an unnecessary financial burden on the state where some other appropriate sentence may be better.

Q.
Do you belong to any organizations that invidiously discriminate based on race, religion, or gender?

A.
No.

Q.
You've attended all of your mandatory CLEs as reported; is that correct?

A.
Yeah.  I have exceeded all of the CLEs.  I've generally attended a lot of solicitor related seminars, which gives me enough right there.  But I've also attended a lot of civil seminars regarding personal injury, medical malpractice.  Also, I have a special study, doing a lot of special seminars involving injuries to children.

Q.
How much money have you spent on your campaign?

A.
I haven't spent any.

Q.
You are aware that if that amount should go over $100 that you need to report that to the House and Senate Ethics Committees?

A.
Yes, sir.

Q.
Earlier in this session members from the General Assembly received a letter from a senator, Senator McGill, not asking for a pledge, but asking for consideration of your qualifications, and set out basically a short resume of your experience.  Because of the meeting we had, I believe you are familiar with that letter now; is that right?

A.
Yes, sir.

Q.
Were you aware of the letter at the time it went out?

A.
No, sir.

Q.
Did you request it be prepared?

A.
No, sir, I did not request it.

Q
Did anybody seek your agreement that it be sent out?

A.
No, sir.

Q.
They didn't ask if it was okay or not, to send the letter or not?

A.
No, sir.  Senator McGill asked me for a copy of my resume, and I gave it to him.  I was not aware of what he would do with it.  I was unaware that he intended to send it to anyone.

MR. COUICK:  Mr. Chairman, Mr. Newman and I had a fairly lengthy discussion of this.  I will be glad to ask more specific questions for the benefit of this body if you want.  But I'm satisfied, based upon the give and take, that there was no knowledge on Mr. Newman's part of what the senator did.  In that case, I don't think that there's really much of a burden to impress on the candidate.  I'll stop here unless somebody wants me to go forward.

THE CHAIRMAN:  Does any member of the Commission have any questions concerning this?  Go ahead.

BY MR. COUICK:

Q.
Have you sought or received the pledge of any legislator prior to this screening, Mr. Newman?

A.
No, sir.

Q.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No, sir.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report is released?

A.
No, sir.

Q.
Have you contacted any members of this Commission?

A.
No, sir.

Q.
Are you familiar with the 48-Hour Rule that proscribes your seeking pledges until 48 hours after the first issuance of the report?

A.
Yes, sir, I'm familiar with that.

MR. COUICK:  I have no further questions, Mr. Chairman.

THE CHAIRMAN:  Does any member of the Commission have any questions of Mr. Newman?  Since there are no questions at this time, Mr. Newman, I'd like to thank you for your willingness to participate and to subject yourself to the process and offering yourself as a candidate for circuit court judge.  With that, I thank you for coming.  I hope you have a safe trip back to Greeleyville.

THE WITNESS:  Thank you very much.

(Off-the-record discussion.)

THE CHAIRMAN:  Next on the schedule is executive session.  Counsel advises us we need executive session.  So we will go into executive session at this time.

(Continued in Executive Session.)
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    �	My score on the multistate bar exam was high enough to waive into the D.C. Bar.  


    �  I further expound on this ability, as exemplified by my legislative history, in my answer to question 47 of this P.D.Q.


    � While my name may not appear as counsel of record, I conducted the bulk of the research and was present to assist the senior partner for this appeal before the South Carolina Supreme Court.  


    �  Id.





