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PUBLIC SESSION

THE CHAIRMAN:	The Judicial Merit Selection Commission is called for in Chapter 19, Title II of the South Carolina Code of Law requiring review for judicial candidates for judicial office.  The function of the Commission is not to choose between the candidates, but rather declare whether the candidates who offer as a position on the bench are qualified to fill the position.  The inquiry undertaken is a thorough one that centers around the Commission's nine evaluative criteria, involves a complete personal and professional background check on every candidate.

	These public hearings are convened for the purpose of screening candidates for the following positions:  Two vacancies for the Court of Appeals and there is one Master�in�Equity vacancy.  Mr. Couick, do we have need an executive session?

MR. COUICK:	No, sir, I don't believe so.  I think we can be very brief.  In terms of overview, we've got two Court of Appeals races.  I believe it's three for one and I believe it's seven for the other.  Also, you have the Master�in�Equity race.  There's only one complaint filed today against Judge Manning in one of the Court of Appeals races filed by Ms. McAllister.  Mr. J.J. Gentry will be the attorney handling the hearing.  I think if there is any issue this committee will have to confront at the time will be with Ms. McAllister.  Ms. McAllister may be wishing to testify about other things than Judge Manning's qualifications in terms of the current Department of Corrections system and processes.  I think it may make sense to have Mr. Gentry try to keep her just on the case of Judge Manning.  Other than that, it should be pretty straightforward. 

THE CHAIRMAN:	Thank you, Mr. Couick.  I think we're ready to go on with the first candidate, the Honorable H. Bruce Williams.  We have before us this morning no stranger to any of us, the Honorable H. Bruce Williams, Judge of the Family Court, seeking Court of Appeals Seat Two.  Judge Williams, will you please raise your right hand. 

H. BRUCE WILLIAMS, being first duly sworn, testified as follows:

THE CHAIRMAN:	Have you had a chance to review the Personal Data Questionnaire?

THE WITNESS:	Yes, sir.

THE CHAIRMAN:	Is it correct?

THE WITNESS:	Supplemented with an amendment to Ms. Shuler amending two answers regarding expenses, as well as one answer that was not �� question 24 to no prior political office.  So I did supplement earlier with a letter to this committee.

THE CHAIRMAN:	Do we have that, Ms. Shuler?

MS. SHULER:	Yes, we do.

THE CHAIRMAN:	Do you object to making this summary part of the record of your sworn testimony?

THE WITNESS:	No, sir.

THE CHAIRMAN:	It will be so done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Candidate for Court of Appeals, Seat #2

1.	NAME:				Mr. Harris Bruce Williams

	BUSINESS ADDRESS:	1701 Main Street, Room 315

					P.O. Box 192, Columbia, S.C. 29202

	E-MAIL ADDRESS:		hwilliamsj@sccourts.org

	TELEPHONE NUMBER:	(office):  803-576-1752

2.	Date and Place of Birth:  March 13, 1956, Columbia, S.C.

3.	Are you a citizen of South Carolina?  Yes.

	Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status:  Married on November 17, 1984, to Sharon Childers Williams.  Never divorced, two children.

6.	Have you served in the military?  No.

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

	Wofford College, 1974-78, B.A.;

	University of South Carolina, Summer of 1976 & 1977, summer classes;

	Cumberland School of Law, Sanford University, 1979-80; transferred to USC;

	University of South Carolina School of Law, 1980-82, J.D.

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

	South Carolina, admitted 1982.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

	President of Student Body, Wofford College, 1977-78;

	Student Representative to Wofford College Board of Trustees, 1977-78;

	Senior Order of Gnomes, 1977-78;

	Intramural Sports, 1974-78.

10.	Briefly describe your continuing legal or judicial education during the past five years.

	(a)	Current Issues In Family Law; sponsored by National Judicial College; 24 hours, February 2002;

	(b)	Organized and participated in School for New Family Court Judges; July 2002;

I have attended numerous CLEs and exceeded required JCLE requirements;

I have attended several Drug Court Conventions and attended numerous education courses relating to Drug Courts.

01/09/98	Seminar of Circuit & Family Court Judges for Administrative Purposes;

03/05/98	Governor’s Conference on Youth Crime;

05/21/98	Family Court Judges’ Conference;

01/23/98	Family Law Midyear Meeting;

08/13/98	S.C. Trial Lawyers – 1998 Annual Convention;

08/20/98	Judicial Conference;

11/06/98	1998 Family Court Bench Bar;

05/19/99	Family Court Judges Conference;

06/28/99	Family & Circuit Court Judges Orientation School;

08/05/99	1999 Annual Convention;

08/19/99	Judicial Conference;

12/03/99	Bench/Bar Family Law Seminar;

01/21/00	Family Law Section;

08/16/00	Annual Judicial Conference;

05/03/00	Family Court Judges Conference;

08/03/00	Trial Lawyers Convention;

12/01/00	Family Law Bench/Bar;

01/26/01	Family Law Section;

05/03/01	Family Court Judges Conference;

07/31/01	Judicial Ethics Workshop;

08/23/01	Judicial Conference;

09/22/01	Wofford Alumni Attorneys;

12/07/01	Family Court Bench/Bar;

01/25/02	Family Law Section II – Taxes;

02/24/02	Current issues in the Family Court;

04/19/02	Cool Tips;

05/01/02	Family Court Judges Conference;

07/08/02	2002 Orientation School for New Judges;

08/01/02	Trial Lawyers;

08/22/02	Judicial Conference;

12/06/02	Family Court JCLE;

01/24/03	Family Law – Part II;

04/30/03	Family Court Judges Conference;

08/07/03	Annual Convention;

08/21/03	Judicial Conference;

09/28/03	Solicitor’s Association;

12/05/03	Family Law.

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

a)	I have lectured at the required S.C. Bar sponsored “Bridge the Gap” Program for new lawyers for the last several years.

b)	I have lectured to USC Law classes about abuse and neglect cases.  I have spoken to USC Law classes about Juvenile Drug Court as a sentencing alternative.

c)	I have lectured to the Richland Bar “Lunch and Learn” program about abuse and neglect matters in Family Court.

d)	In January 2004, I spoke at the Family Law Seminar of the S.C. Bar meeting.

12.	List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

	South Carolina, November 5, 1982;

	U.S. District Court, District of South Carolina, December 14, 1982.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

	1982 – 1995:	General practice of law with primary emphasis on family law and personal injury law;

			-Scott, Mathews and Williams, 1982–1991;

			-Trotter and Williams, 1991–1995.

	1991 – 1995:	Part-time Municipal Judge for Irmo, S.C.;

	1995 – present:	South Carolina Family Court Judge.

15.	What is your rating in Martindale-Hubbell?  “BV.”

16.	What was the frequency of your court appearances during the last five years prior to election to the bench?

	(a)	federal:	low;

	(b)	state: 		high.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years prior to election to the bench?

	(a)	civil:		30%;

	(b)	criminal:	5%;

	(c)	domestic:	65%.

18.	What percentage of your practice in trial court during the last five years prior to election to the bench involved matters that went to a jury?

	(a)	jury:		5%;

	(b)	non-jury:	95%.

	Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.	List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

	(a)	Melvin v. Melvin.  Long-term marriage involving issues of contested divorce and equitable distribution including military retirement;

	(b)	Inman v. Inman.  A custody case involving a mother who moved out of state. The mother retained custody, but she had to return to South Carolina;

	(c)	Oswald v. Oswald.  A contested domestic action involving child support, visitation, equitable distribution and attorney fees.  The case is significant in that it involved most issues in private domestic actions;

	(d)	Jackson v. Jackson.  A domestic case tried for the mother, seeking custody and visitation, who had in prior years given up custody and visitation with her children.  Custody was obtained for the mother;

	(e)	Bullard v. Ehrhardt, 324 S.E.2d 61, 283 S.C. 557 (1984).  This case established duty of storeowner to invitees for the criminal actions of third parties in negligence actions.

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

	(a)	Marvin E. Davis v. Bernice H. Davis.

	(b)	Oyler v. Oyler, 358 S.E.2d 170, 293 S.C. 4 (S.C. App. 1987).  Participation in this appeal limited to responsibility for oral argument and assisting in writing brief;

	(c)	Bullard v. Ehrhardt, 324 S.E.2d 61, 283 S.C. 557 (1984);

	(d)	Frances June Rawl v. Roy Edwin Rawl, Sr., participation limited to oral argument.

21.	List up to five criminal appeals that you have personally handled.  None.

22.	Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

(a)	Assistant Town Judge, Irmo, S.C.; October 1991–June 6, 1995; appointed by Town Council; jurisdiction limited to Magistrate level, usual offense–traffic;

(b)	S.C. Family Court Judge, Richland County, Seat #1; June 1995–present; elected by Legislature; jurisdiction includes, but is not limited to, divorce, adoption, abuse and neglect and juvenile matters as set forth by statute.  I have presided over the Richland County Juvenile Drug Court since inception in 1998;

	(c)	S.C. Court of Appeals–Appointed as an Acting Judge in case of Murphy v. Owens-Corning Fiberglass Corp, et al.

	(d)	I have been appointed as a Circuit Judge to preside over Adult Drug Court.

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

	(a)	Bates v. Bates, Opinion No. 97-UP-247; Court of Appeals affirms post-divorce modification of alimony;

	(b)	Ellis v. Commander, 96-DR-40-1708; case involved medical treatment for baby when parents object to treatment;

	(c)	Jones v. Jones, 96-DR-40-2069; divorce action with issues involving visitation and equitable distribution;

	(d)	Cheung v. Beck, 95-DR-40-1958; custody case;

	(e)	Hooper v. Rockwell, et al., 573 S.E.2d 358, 334 S.C. 281 (1999); case involves termination of parental rights and adoption.

24.	Have you ever held public office other than judicial office?  No.

25.	List all employment you have had while serving as a judge other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.

(a)	Assistant Town Judge, Irmo, S.C.; October 1991–June 6, 1995; appointed by Town Council; jurisdiction limited to Magistrate level, usual offense – traffic;

(b)	S.C. Family Court Judge, Richland County, Seat #1; June 1995–present; elected by Legislature; jurisdiction includes, but is not limited to, divorce, adoption, abuse and neglect and juvenile matters as set forth by statute.  I have presided over the Richland County Juvenile Drug Court since inception in 1998;

	(c)	S.C. Court of Appeals–Appointed as an Acting Judge in case of Murphy v. Owens-Corning Fiberglass Corp, et al.

	(d)	I have been appointed as a Circuit Judge to preside over Adult Drug Court.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  In 1994 I was a candidate for the Family Court.  I was found qualified by the S.C. Bar and Joint Commission for Judicial Screening.  I withdrew prior to the election.  In 2003 I was found qualified by the S.C. Bar and I was qualified and nominated by the Joint Commission for Judicial Screening for the Court of Appeals.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

I was employed by Americall as an agent to sell long distance service in the fall of ’94.  I never actively participated and resigned upon my election to the Family Court.

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete, current financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

My wife is a part owner (with a lawyer) of a parking space used for USC football games.  The lawyer does not usually appear in my court.  I would disclose the relationship and, if any party objected, I would recuse myself.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance? Traffic violation for expired tags on wife’s car; July 1, 1995

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.	Have you ever been sued, either personally or professionally?  Yes. I was named as a defendant creditor in a foreclosure due to an order awarding attorney fees against the defendant debtor.

36.	Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.

	S.C. Funeral Directors Association, 1990;

	S.C. Society of Ophthalmology, 1990.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.	S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.” Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None at present.

Amended: $33.76 for stationery; $50.00 for typing; $74.00 for postage.  Total $157.76

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.	Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

	(a)	S.C. Bar, 1982–present;

	(b)	Richland County Bar, 1982–present; Family Law Chairman, 1993; Family Law Committee, 1991–1993;

S.C. Conference of Family Court Judges, 1995–present; Secretary-Treasurer, 1997–1998; President Elect, 1998–1999; President, 1999–2000; Chairman, Family Court Advisory Committee, 2001–2004;

S.C. Association of Drug Court Professionals; President, 2000–2001.

46.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

	(a)	Received “Program Achievement Award” at 1998 Governor’s Conference on Youth Crime for initiating and developing the Richland County Juvenile Drug Court;

(b)	Columbia Kiwanis Club, President, 1989; 1990; Board of Directors, 1987–1991 and 1994–1995; Key Club Keywanettes, Advisor, 1983–1996;

	(c)	Summit Club;

(d)	The Country Club–WildeWood and Woodcreek Farms; member of Golf & Greens Committees;

	(e)	Tarantella.

47.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

	I assisted in design and implementation of the Richland County Juvenile Drug Court Program, a comprehensive drug treatment court for offenders with serious drug problems.

	I am gratified and appreciative of ratings I received from members of the Bar in the anonymous surveys since serving on the bench.  I will continue to make efforts to improve in hopes of better serving the people of South Carolina.  I believe my 13 years of experience as a practicing lawyer along with 8 years as a Family Court Judge give me a broad range of experience to handle the issues presented to the Court of Appeals.

48.	Personal References:

	(a)	John E. Montgomery

		University of South Carolina School of Law

		Columbia, S.C. 29208 (803) 777-3360

	(b)	Dan B. Maultsby

		Dean of the College, Wofford College

		Spartanburg, S.C. 29303 (864) 593-4020

	(c)	James A. Broome

		525 Innsbrook Drive, Columbia, S.C. 29210 (803) 772-3275

	(d)	Robert C. Wisnewski, Rector, St. John’s Episcopal Church

		113 Madison Avenue, Montgomery, AL 3610

		(334) 262-1937

	(e)	John W. Cullum, Vice President & Estate Planning Advisor

		Wachovia Bank, N.A.

		1426 Main Street, 16th Floor, Columbia, S.C. 29226-9332

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.  I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ H. Bruce Williams		Date:  March 10, 2004



The Chairman:	The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the appellate bench.  Our inquiry has focused on nine evaluative criteria, which has included a survey of the bench and the bar, a SLED and FBI check, credit check, grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of any newspaper articles in which your name might appear, study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election or candidacy.  There are no witnesses present to testify.  Do you have a brief opening statement you would like to make at this time?

THE WITNESS:	Nothing other than to compliment the staff and the staff attorneys for their courtesy during the process in the last year of running for re�election and having sought this office before.  They extended great courtesy during the application process and it's greatly appreciated.

THE CHAIRMAN:	Thank you, Judge Williams.  If you would, answer any questions our able counsel, Ms. Shuler, may have for you.

MS. SHULER:	Mr. Chairman and members of the Commission, we have a few procedural matters to take care of.  Judge Williams has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.  I have no concerns with that statement, and with the Commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:	Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:		Harris Bruce Williams

Address:		418 Shandon Street, Columbia, S.C. 29205

Work Telephone:	803-576-1752

E�Mail Address:	hwilliamsj@sccourts.org

1.	Do you plan to serve your full term if elected?  Yes.

2.	Do you have any plans to return to private practice one day?  No.

3.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My usual practice is not to engage in ex parte communications about a case.  The Rules do allow certain relief to be sought by ex parte petition and some administrative matters regarding the case may necessitate some ex parte contact.

5.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?  I use recusal with matters relating to my former law partners.  I divulge the relationship with my former partner and only with written stipulation submitted prior to the hearing will I agree to hear the case.

6.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If I thought it was enough to divulge initially, I would show great deference to the parties.  I want all parties to feel they are receiving an impartial hearing.

7.	What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts from lawyers or parties who practice before me.  I do accept some social hospitality as allowed by the Canons of Ethics and other social hospitality when other judges are invited, such as bar meetings or social gatherings sponsored by the Bar.

8.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  It would have to be reported.

9.	Are you affiliated with any political parties, boards or commissions that need to be re�evaluated?  No.

10.	Have you engaged in any fund�raising activities with any political, social, community, or religious organizations?  No.

11.	How would you prepare for cases that were before you?  I would review the record and briefs filed with the court.  It would be appropriate to review the applicable law and discuss with my clerks in preparation for discussion of the case with my fellow judges.  I would listen to the arguments of the lawyers.

12.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Public policy is determined by the Legislature.  The role of the judge is to review the law and apply the law to the facts provided.

13.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  If asked, I would continue to speak at South Carolina Bar sponsored Continuing Legal Education seminars.  I have served on a Legislative Study Committee and would continue to assist if appointed to other committees.  Additionally, I would continue to speak to community groups about the legal system.

14.	Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  No   How do you plan to address this?  I have a very supportive family which has experienced my serving as a Family Court Judge for the last 8 years.  I have explained the limitations and they have dealt with them appropriately.

15.	Are you currently serving on any boards or committees?  If so, in what capacity are you serving?

	S.C. Family Court Judges Advisory Committee–Chairman;

The Country Club Golf & Greens Committees (WildeWood and Woodcreek Farms).

16.	Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)	The use and value of historical evidence in practical application of the Constitution:

b)	The use and value of an agency’s interpretation of the Constitution:

c)	The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

The primary rule of statutory construction is to ascertain and effectuate the intent of the Legislature.  Constitutional construction is preferred over some unconstitutional interpretation. Terms that are clear and unambiguous should be given their plain and ordinary meaning without efforts to limit or expand their meaning.

To assist in the construction, it would be valuable to review documents and record produced contemporaneously in an effort to determine Legislative intent.  Historical evidence would be helpful and should be considered.

In matters relating to the South Carolina Constitution, clear statutory language, evidence of Legislative intent, longstanding administrative interpretation and required constitutional construction are all factors to be weighed.

17.	Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes, the power of the Legislature is subject only to restrictions contained in the Constitutions of South Carolina and the United States.

18.	Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  The Constitution directs the General Assembly to make laws to establish the structure, organization, power, duties, functions, and responsibilities of local governments.  The Legislature may delegate to localities responsibility for local affairs and may give broad discretion.  Local laws must not conflict with state law.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.	Have you written any scholarly articles?  No.

23.	What do you feel is the appropriate demeanor for a judge?  A judge must show patience and listen.  This applies to the trial and appellate bench.

24.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  The rules apply to judges 24 hours a day.  The public is aware of the judge on and off the bench.

25.	Is there a role for sternness or anger in meetings with attorneys?  There is no role for anger, but there are occasions when being stern is appropriate.  I have found that treating attorneys and litigants with respect is appropriate in the courtroom and is the best way to conduct such a meeting.

26.	How much money have you spent on your campaign?  None.

27.	Have you sought or received the pledge of any legislator prior to this date?  No.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  I have contacted third parties to indicate my interest in the position, but I have not asked any third parties to contact Legislators.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  I have not contacted members of the Judicial Merit Selection Commission regarding my qualifications.  I have had contact with members of the Commission regarding Legislative issues such as adoptions, Legislative matters, and some incidental personal contact.

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  H. Bruce Williams

Sworn to before me this 10th day of March 2004.

Notary Public for S.C.	My Commission Expires:  August 26, 2007



MS. SHULER:	Also included in the notebooks for your review today is a copy of the candidate's personal experiences statement.  One final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, the candidate meets the constitutional requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MS. SHULER:

Q.	Judge Williams, why do you want to serve on the Court of Appeals and move from being a Family Court Judge?

A.	I really enjoy what I do now and the situation.  I enjoy going to work every day, but at the same time I do like new experiences.  In the last couple of years I did have the opportunity to serve in the Court of Appeals and really enjoyed and learned a great deal and thought that I would maybe enjoy a new challenge and think that I can contribute some things to the Court of Appeals.  And for those reasons I did decide to pursue this opportunity.

Q.	Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far has helped you to become an effective judge?

A.	You know, I think all our experiences in life help us with what we do.  And being a judge in particular, I think my background as a practitioner, my background in serving as town judge, my background as Family Court Judge and the things I have done there, the drug court, serving as a special circuit judge, adult drug court, having served in the Court of Appeals.  I think that those broad experiences help me.  As a private practitioner, broad area that I was involved in--I think all of those things help in court now and would help in the Court of Appeals.

Q.	Is there a single substantive area of the law in which you feel you are weak?  And, if so, how would you compensate for that perceived weakness?

A.	You know, I thought about that question when you asked earlier and I'm not sure that I term it weakness.  I guess there may be some areas I may not be as familiar with as some others, but I think that's true of any trial judge in certain areas. 

	It happens to me now when you're on the bench, certain issues come up that every day you still kind of get a little surprised here or there. And so what you do is do your research and you use your judgment and make a good decision.  So I think that there will be some areas that I will need to do that in.

	Certainly there are some areas I haven't seen that a circuit judge may have seen.  There are certain areas a circuit judge hasn't seen that I have seen.  So I think what we all have to do is continue to learn and do our research and study, and then use our good judgment in trying to make decisions that apply the law and the facts.  So I guess that may be the weakness, but I think that is something you can solve pretty easily.  I think we do that as practitioners and judges every day.

Q.	Are there any specific areas that you perceive that you are weaker in?

A.	Again, you know, weakness, it's been a long time since I tried a wreck case and saw some negligence issues, but at the same time in Family Court what we do with a lot of folks, we see so many broad areas in Family Court.  We're seeing civil issues that may be contracts that may be complicated, financial issues involving millions of dollars, maybe criminal cases with the juveniles and the same law applies in Family Court as it does in adult court, some slight procedural issues, but the juveniles are the same. 

	Again, some slight modifications, but the same law applies.  So I think that I have seen most of those areas in Family Court as I would have seen in other courts, even regulatory issues with some regulations.  We see some regulations with DSS or other things.  When I first started we saw DSS appeals.  We did some of those.

	The statute has been changed.  I don't see those as often as we do now, but I even saw some issues dealing with regulations in Family Court.  But I guess that would be the weakness.

Q.	Is there a substantive area of the law in which you feel you are strong--that would be perceived as an asset on the Court of Appeals?

A.	Well, again, I guess the strength of it is �� from my perspective the obvious answer is that I do domestic law, have done domestic law for the last nine years as Family Court judge.  That's probably the obvious answer, and there are a number of domestic appeals that come to our appellate courts.

	On the other hand, I think the strength is my broad experience as a practitioner, being a lawyer or town judge where I handled nothing but criminal cases and did have a jury as a town judge in Irmo.  From doing Family Court to court of equity to drug court, I've done adults and juveniles, having served on like joint legislative committees, House and Senate regarding adoption, and being up here, involved and trying to answer questions with legislative issues in the area of Family Court in particular.

	I think that's a strength in substantive areas to me to help me look at issues that might come up to the Appellate Court because I have that pretty broad experience being involved in all of those things.  And I think the other strength, not substantive in the sense of the law, but I think it's important that when the Appellate Court �� strength for me I hope is that I think I have had the ability at times to build a consensus among groups that I've been involved in.  I think that's very important in the Appellate Court to be able to do that, and I think I bring that strength to this opportunity.

Q.	How would you create a written work product opinion on the Court of Appeals?

A.	That's something I would really have to develop, and as a Family Court Judge we don't have law clerks.  Having served in the Court of Appeals I was able to observe and talk to fellow judges as to how they do it.

	But from my perspective of developing my work product certainly is to read and do my research on the cases presented to me, to talk to the law clerks that I would have, to the staff attorneys and looking at the case.  There would be times, I imagine, where I would draft an opinion initially if I chose to do so, and there may be times I could use some proposed or draft opinions that the clerks or staff attorneys use as a work in progress to improve on.

	So I guess that would be something I would continue to develop just like I do now.  Look at how I do things in Family Court trying to figure out better ways to do it every day.  It would be something new to me to have law clerks and using staff attorneys because I have not had that as a trial judge.

Q.	What would you like your legacy to be as a judge on the Court of Appeals?

A.	I hadn't thought about that question until you asked me last week. And the answer to me in some ways is simple in that that is the way I think about some of the retired judges in the past.  I think that a judge is a good judge if he or she �� now when folks say that I was a good judge, that means a lot. 

	I think as a lawyer when you say that, it means when someone is before them they are prepared.  I think that they �� I hope they think someone who listens to what is before them, that is prepared, who is fair, who cares about what they are doing, and trying to make good decisions based on the law in fact, the facts that are presented. 

	That's one part of being a good judge, and if that's how someone thinks about me later I would be very happy with that. 

	And I guess the other part for me is that maybe I made a little difference at least in my involvement in Family Court.  I've done things a little bit differently in that I've tried to look at the system and to find ways to improve it and help start the drug courts in the state.  Juveniles.  I've been doing that for six years, and also looking at how we do things in Family Court. 

	Hopefully trying to make it better having been involved in guardian ad litem issues and the adoption issue here and other issues that come before you. 

	Right now we �� I'm chair of our advisory committee.  The chief justices have been doing that for the last three years and we've been looking at ways to improve how we do things in Family Court procedurally and how cases move, especially private domestic cases.

	In the next couple of days there will be some proposals being presented to the Family Court judges that I think will improve the way we handle some private domestic actions.  I think it will be helpful to the bar and helpful to the litigants and those will be discussed.  Maybe that would be something that �� areas that I've been involved in and I hope that I can do something, try to make them a little bit better.

Q.	When is it appropriate to write a concurrent or dissenting opinion? And if appropriate, are there any dangers in writing the concurrences or dissenting opinions?

A.	I think that that would be something that I would try to avoid.  I think it is appropriate at times, but I think an appellate opinion is good when there is that consensus.

	When the bar is looking at that opinion it is helpful to them that all of the judges agree.  That gives them the guidance they need.  When there is that differing opinion it may create new issues, it could create other problems, but if it were something that I felt very strongly about, certainly I would do that.  But my hope is to be able to build that consensus on the appellate level and have that opinion without having a concurring or dissenting opinion.

Q.	If you were elected to the Court of Appeals where would you have your primary chambers?

A.	Here in Columbia, and historically those in Columbia have had their office at the Court of Appeals building.

Q.	Judge Williams, although you addressed this in your sworn affidavit, would you please tell the members of the Commission what you think is the appropriate demeanor for a judge?

A.	I think my experience as a practitioner and just watching and listening to what other people think a judge should be doing.  I think the demeanor of a judge is someone who listens very carefully and to everything that is presented. 

	Again, I think it's important for a judge to present the image that they care. In fact, they should care about what they're doing.  I think that it applies on the trial bench.  I think it applies from the lawyers' perspective as well as the litigants' perspective.  That is a judge who listens, that is fair, and who cares about what they're doing.  That's what I think a judge should be doing.

Q.	Thank you, Judge Williams.  A few housekeeping issues.  Have you sought or received the pledge of any legislator prior to this date?

A.	No.

Q.	Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.	No.

Q.	Have you asked any third party to contact members of the General Assembly on your behalf?

A.	No.

Q.	Have you contacted any members of the Commission?

A.	No.  Well, and I qualified that in my PDQ.  I had contact with members of the Commission just because I am here, but not regarding my qualifications.  I say that just because of the way you phrased the question.  So I have had contact, but not regarding my qualifications.  Again, there are legislative issues when I've been here and I have assisted over the years and continue to assist when called upon.

MS. SHULER:	I would note that the Midlands Citizens Committee reported Judge H. Bruce Williams to be a qualified and a highly regarded judge who would ably on the Court of Appeals.  Mr. Chairman, without objection I would ask that the Citizens Committee report be entered into the record.

THE CHAIRMAN:	Without objection.

MS. SHULER:	I would just note for the record any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:	Thank you, Ms. Shuler.  Does any member of the Commission have any questions for Judge Williams?

EXAMINATION BY JUDGE SHAW:

Q.	Judge Williams, you were here some time ago and you were in a very close race before.  Do you anticipate any problems with persons elected, if you are elected as far as working with that person?

A.	No, sir.  I know Judge Beatty.  What's interesting about these races is you have a lot of qualified people running, good people running for these offices, which makes it very difficult for the legislators.  No, sir, I don't think it would be a problem. 

	As a practical matter, the judges I work with right now in the court in Richland County, we all ran against each other at one point in time, and I think folks think that Richland County works very well and we have a very good history and our people are pleased with the way our docket is run and how things work in Richland County.

THE CHAIRMAN:	Anyone else have questions for Judge Williams?

Thank you, Judge Williams.  We appreciate your service on the Family Court bench.  We appreciate your offering for this seat on the Court of Appeals and subjecting yourself to the process.  I don't need to explain to you the 48�hour rule and all of the other rules that apply to screening.  With that, again, we thank you for your service and hope you have a good day.

THE WITNESS:	Thank you very much.

MR. COUICK:	Mr. Chairman, the report of the South Carolina Bar Association Committee on Judicial Qualifications is in your notebooks.  I just wanted to be sure that you're aware of its presence, and this is a test summary sheet for each of the candidates today.  Two tests have been given to the Court of Appeals candidates.  One approximately a year ago, and then one that is listed as test number two, within the last several weeks.

	Rather than giving you scores, which we have on hand, it seemed unfair to compare two very different tests score wise.  What we've given you is the rank order of candidates on each of the two tests and told you on the far right�hand column that from top to bottom there was a spread of 24�and�a�half points in the first test.  You can presume the top scores were somewhere around 100 or close to a hundred, and the second one the range was 11 points.  The bottom candidates are very close together on the score.

REPRESENTATIVE FLETCHER SMITH:	I don't mean to be cantankerous, but why aren't we entitled to look at the scores?

MR. COUICK:	You are.  I'll be glad to give you those scores.  I didn't want to represent that the scores were one to one because they're two different tests.

REPRESENTATIVE FLETCHER SMITH:	Would it be appropriate?  I'd like to see the scores.

THE CHAIRMAN:	We will let you see whatever you want, Mr. Smith.  Anything further?

MR. COUICK:	Mr. Smith, we were concerned about perhaps they might be elevated to too high of a level of importance because of the two different tests.  In one the range is a lot and in the other the range is not nearly as much.  There are three candidates in this race.

REPRESENTATIVE FLETCHER SMITH:	This test was separate than that test that was given up here?

MR. COUICK:	Yes, sir.  We were concerned that perhaps you would try to compare those one�to�one and the tests were not exactly the same�� we began using a multiple choice test last year.  Before it was fully short-answer essay type questions. 

REPRESENTATIVE FLETCHER SMITH:	So you're saying that the tests we have been giving are subjective on the grader's part?

MR. COUICK:	We were concerned that that could be a possibility years ago; that we would have discussion questions that could increase the ability, and that's why we had four graders and we averaged the grades. 

	What we've done was move to a test that was multiple choice, but the fear is having two different tests, trying to use one�to�one correlation scores this time.  It may lead to a presumption.  I would hate you to presume that they were directly correlated.

REPRESENTATIVE FLETCHER SMITH:	With regard to this group of people in this first race, they took the same test, right?

MR. COUICK:	They're in different races.  I'm sorry, y'all.  We've got these divided by test.  Excuse me, they're divided by seat.  If you look on your other paper.

THE CHAIRMAN:	They're divided by test--test one and two.

MR. COUICK:	No, I don't think so on the score sheet.

THE CHAIRMAN:	I'm on the wrong sheet.

MR. COUICK:	On this one they're divided by seat one and seat two.  If you look here on the summary sheet you'll see test one had four people in seat one race, one person in seat two.  Test two had two people in the seat two race, three people in the seat one race.  So I don't know if there's any way, Mr. Smith, to easily divide it between races.

MR. FISHER:	You said that the bar information is included?

MR. COUICK:	The report of the South Carolina Bar Committee on Judicial Qualifications is divided by candidate there in your notebook.

THE CHAIRMAN:	Next is the Honorable Daniel F. Pieper.  We have Circuit Court Judge Daniel F. Pieper from Charleston with us today.  He seeks a position on the South Carolina Court of Appeals, seat number two.  If you would, Judge, please raise your right hand.

DANIEL F. PIEPER, being first duly sworn, testified as follows:

THE CHAIRMAN:	Have you had an opportunity to review the Personal Data Questionnaire?

THE WITNESS:	Yes, sir.

THE CHAIRMAN:	Is it correct?

THE WITNESS:	I made two changes that I notified Ms. Shuler about.  They should be reflected there.

THE CHAIRMAN:	Ms. Shuler, do we have that?

MS. SHULER:	Yes, sir. 

THE CHAIRMAN:	Do you object to our making this summary a part of the record of your sworn testimony?

A.	No, sir.

MR. CHAIRMAN:	It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Candidate for Court of Appeals, Seat 2

NAME:				Mr. Daniel F. Pieper

BUSINESS ADDRESS:	100 Broad Street, Suite 427

				Charleston, S.C. 29401

E-MAIL ADDRESS:		dpieperj@sccourts.org

TELEPHONE NUMBER:	(office):  843-958-5142

2.	Date of Birth:  10/08/61

	Place of Birth:  Charleston, S.C.

3.	Are you a citizen of South Carolina?  Yes.

	Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status:  Single.  Never divorced; no children.

6.	Have you served in the military?  N/A

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

	College of Charleston; 8/79-5/82; B.S. Business Administration; completed program in three years.

The Citadel; Summer 1981 to take undergraduate courses; Spring 1985 to take MBA courses; once I started the MBA program, I left to attend New York University.

University of South Carolina School of Law; 8/82-12/84; Juris Doctor Degree; finished program early.

New York University School of Law; 9/85-8/86; Masters of Law degree (LL.M) in Tax Law.

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina; admitted May 1985.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Student Bar Association Representative at USC Law School, First Year class, 1982.  Generally, I worked during my school years.

10.	Describe your continuing legal or judicial education during the past five years.

	(a)	Circuit Judges’ Meeting in May of each year;

	(b)	Judicial Conference in August of each year;

	(c)	S.C. Bar Criminal law update each year in January;

	(d)	S.C. Bar’s Tips from the Bench which I put on for the bar in December of each year.  This program offers practice tips for all levels of court in our state.

	I generally have in excess of 30 additional CLE hours to carry forward each year.

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

I spoke at a CLE for Masters-in-Equity on civil procedure.  I currently put together an annual program for the S.C. Bar which covers practice pointers for all the various courts in the State.  It has been a very popular program for the Bar during the last few years. 

12.	List all published books and articles you have written and give citations and the dates of publication for each.  N/A

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

South Carolina, 1985; U.S. District Court, 1986; U.S. Court of Appeals for the Fourth Circuit, 1987.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

March 1985-August 1985:  Lawclerk, U.S. District Court, for United States Magistrate Judge Robert Carr.  I was responsible for researching the law and writing reports and recommendations for disposition of various cases such as employment and civil rights cases, social security, habeas corpus and other prisoner litigation, and all other civil cases referred to the office.  Also, I attended and prepared for all criminal proceedings before Judge Carr.  In August, I left to attend N.Y.U.  For a few weeks after I returned from N.Y.U., I worked as an attorney with a law firm handling foreclosures, estate planning and civil matters.

Fall 1986-Fall 1988:	Senior Lawclerk, U.S. District Court for Judge Sol Blatt, Jr.  I worked on a wide variety of civil and criminal matters involving issues of statutory and constitutional law, including habeas corpus review of decisions of the S.C. Supreme Court.  Essentially, I received training and exposure to all aspects of trial, including complex litigation.

August 1988-December 1990:  During part of this time, I was associated with a lawyer under the name of Pieper & Stokes (Mark); six months thereafter, we associated with another lawyer (Kinard) but chose to operate as separate entities.  Character of practice was real estate, probate, estate planning and general civil matters.

Summer 1990-Summer 1993; Summer 1993-Summer 1995: returned to U.S. District Court at request of Judge Blatt, because of my class action experience, to assist with the complicated bankruptcy class action for Patriots Point.  After the case was completed, I was asked to stay in a career position. [The first six months of this period overlaps with my private practice time above because I was technically “of counsel” to the Court].  From Summer 1993-Summer 1995, I assisted the court one day a week since I was appointed Master-in-Equity.

April 1989 - October 1991:  part-time Berkeley County Magistrate (chronologically - this overlaps with the federal court position as I worked at night). Presided over all cases assigned to my office.  Eventually, I was appointed Chief Magistrate.

June 1993-June 1996:  Berkeley County Master-in-Equity and Special Circuit Judge.  Duties - I presided over all circuit court nonjury trials and proceedings referred to my office for disposition; in addition, as Special Circuit Judge, I presided over most pretrial proceedings and motions in civil jury and nonjury cases; minor settlements; civil or criminal appeals from magistrate, municipal and probate courts, as well as judicial review of state agency cases such as workers’ compensation appeals, and grand jury proceedings.  I gained a wide variety of circuit court judicial experience.

June 1996-present:  Resident Circuit Judge, Ninth Judicial Circuit. Preside over all civil and criminal matters and appeals within the jurisdiction of the circuit court.  I have also been assigned as an Acting Supreme Court Justice.

15.	What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

To my knowledge, I am not listed; reason unknown.

16.	What was the frequency of your court appearances during the last five years?

	(a)	federal:

	(b)	state:		if I appeared in court, it would have been state court for minor motions.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

	(a)	civil:		94%;

	(b)	criminal:	5%;

	(c)	domestic:	1%.

18.	What percentage of your practice in trial court during the last five years involved matters that went to a jury?

	(a)	jury: 

	(b)	non-jury:	100%.

	Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Associate.

19.	List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

	I handled tax and estate planning matters as well as collection and foreclosure proceedings which fortunately did not involve significant litigation.  I do not know of anything that was something other than routine.

	Note: as a trial judge, I have presided over 400-500 jury trials for all types of matters both civil and criminal.

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

	See above #19 – I handled tax and estate planning matters as well as foreclosure proceedings which fortunately did not involve appeals.  The appeals work that I did involved working on briefs and legal arguments which did not require me to personally handle the case as requested in the question.

	Note: as a trial judge, I have heard hundreds of appeals from magistrate and municipal courts, probate courts, and administrative agencies.  The same methodology would apply to handling these matters on the court of Appeals.

21.	List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

Same as above #20.  I handled tax and estate planning matters as well as foreclosure proceedings which fortunately did not involve appeals.  Any appeals work that I did involved working on briefs and legal arguments which did not require me to personally handle the case as requested in the question.  For example, in State v. Tanner, 385 S.E.2d 832 (1989), I assisted my partner with the brief but I was not personally handling the case. The case resulted in a reversal of a criminal conviction based on the asserted error of the court in denying a continuance which is very rare in this state.

	Note: as a trial judge, I have heard hundreds of appeals from the magistrate and municipal courts.  The same methodology would apply to handling such matters on the Court of Appeals. 

22.	Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

April 1989-October 1991:  part-time Berkeley County Magistrate; appointed position; civil jurisdiction of $2500 and limited criminal jurisdiction depending on the statute involved. Presided over all cases assigned to my office.  Eventually, I was appointed Chief Magistrate.

June 1993-June 1996:  Berkeley County Master-in-Equity and Special Circuit Judge; appointed position.  Duties - I presided over all circuit court nonjury trials and proceedings referred to my office for disposition; in addition, as Special Circuit Judge, I presided over most pretrial proceedings and motions in civil jury and nonjury cases; minor settlements; civil or criminal appeals from magistrate, municipal and probate courts, as well as judicial review of state agency cases such as workers’ compensation appeals, and grand jury proceedings.  I gained a wide variety of circuit court judicial experience.

June 1996–present:  Resident Circuit Judge, Ninth Judicial Circuit; elected by the General Assembly.  Preside over all civil and criminal matters and appeals within the jurisdiction of the circuit court.  I have served several times as Chief Judge and have been assigned as an Acting Justice of the S.C. Supreme Court.

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)	Stewart v. Richland Memorial Hospital, 567 S.E.2d 510 (S.C. App. 2002).  This case involved a negligence action against a public hospital alleging a nurse breached the standard of care.  The case focused on the applicable standard under the Tort Claims Act as well as the applicability of the Act’s mandatory caps.  Affirmed.

(b)	Duke Power v. Public Service Comm. of S.C., 541 S.E.2d 250 (2001).  This was an interesting case regarding a utility’s right to serve a particular territory.  Affirmed.

(c)	State v. Harvin, 547 S.E.2d 497 (2001); murder/armed robbery case.  This case involved a novel issue of the applicability of New York law to a statement given by the defendant while detained in that state on an unrelated charge.  Affirmed.

(d)	State v. Dennis, 523 S.E.2d 173 (1999); murder trial.  The case dealt with interesting issues pertaining to severance as well as the use of an excited utterance by a co-defendant and whether the use of that statement violated the confrontation clause.  Affirmed.

(e)	State v. Cannon, 520 S.E.2d 317 (1999); drug case.  Originally, the Court of Appeals reversed the court’s decision allowing the introduction into evidence of certain drugs that were seized incident to a warrantless arrest.  Ultimately, the Supreme Court reversed the appeals court and held that the trial court’s ruling was correct.  The case involved a problematic provision in the criminal domestic violence act.

24.	Have you ever held public office other than judicial office?  No.

25.	List all employment you have had while serving as a judge other than elected judicial office.  None other than the judicial positions listed above.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

Other than the career or professional positions that I have previously listed, the only other positions that I have held were non-career/professional minor jobs that I held while I was attending high school, college, and law school.

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete, current financial net worth statement was provided to the Commission. 

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None that I recognize.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  N/A

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  N/A

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  N/A

34.	Have you ever been sued, either personally or professionally?  

	Amended:  A lawsuit in which I was named but never served:  Singleton v. State of S.C., et al., filed November 27, 2002, in the federal court, was apparently dismissed.  I did not include this case since I was not aware of it.

36.	Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  N/A

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  N/A

38.	S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.

	3/18/04 Postage to mail announcement $57; Envelopes $10; Paper $5.

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  N/A

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.	Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	Have you or anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?

	In making my announcement, I contacted all members of the General Assembly which would also include any members on the commission.

46.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

	(a)	S.C. Bar Association;

	(b)	Honorary Member, Charleston and Berkeley County Bar Associations.

47.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

	Because of my judicial position, I have avoided these activities so that I would not run afoul of the judicial code prohibition on judges in regard to fundraising activities.

48.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

	I have always been innovative, diligent and imaginative.  I am also technology oriented in the operation of my office.  I feel these qualities are very useful as the judiciary strives to adjust to increasing caseloads.  I feel that I have been raised in the courtroom, having spent much of my career time working for, or presiding over court.

	As a circuit judge over the last eight years, I have been exposed to a wide range of matters, including hundreds of appeals from the magistrate, municipal and probate courts, as well as from administrative agencies.  This experience is invaluable as it relates to the disposition of such matters on a higher appellate court.  In addition, I have been assigned as an Acting Justice of the S.C. Supreme Court.

	Furthermore, as a judge, I have presided over hundreds of civil and criminal jury trials, as well as thousands of nonjury proceedings.  Most lawyers in the course of their entire career are never exposed to this type of experience.  I believe this extensive experience presiding over various trials and appeals, along with the broad range of knowledge that I have attained serving on various courts in our state would allow me to contribute greatly to the Court of Appeals if the Legislature gives me the opportunity to continue serving our state in another capacity.

	I have a reputation for preparing in advance and drafting most of my own orders as opposed to merely relying on orders submitted by counsel.  My extensive legal writing experience at both the state and federal levels would assist me in performing the judicial duties of an appeals judge.

	I also have a reputation of requiring everyone to play by the rules and to dot all the “i’s” and to cross all the “t’s” in order to assure that everyone receives a fair day in court.  I have attached as an exhibit a story from one of the Beaufort newspapers referencing one of my recent high profile trials.

	I am greatly humbled by the honor of being considered for such an important position.

49.	Personal References:

(a)	Congressman Henry E. Brown, Jr.

	5900 Core Road Suite 401, North Charleston, S.C. 29405; (843) 747-4175

(b)	Dell C. Simpson

	204 Horseshoe Drive, Goose Creek, S.C. 29445;

	(843) 572-7357

	(c)	Barbara Austin

		6203 Old Point Road, Hanahan, S.C. 29406;

		(843) 553-3291

	(d)	Aprile C. Hiott, 312 Christiee Court, N. Charleston, S.C. 29418

	(e)	Misty Van Buskirk, Heritage Trust Federal Credit Union

		7550 Rivers Avenue, N. Charleston, S.C. 29418;

		(843) 832-7496.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.  I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Daniel F. Pieper	Date:  March 23, 2004



THE CHAIRMAN:	The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the appellate bench.  Our inquiry has focused on nine evaluative criteria, which has included a survey of the bench and the bar, a SLED and FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of any newspaper articles in which your name may appear, a study of previous screenings, and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your election, nor are there any witnesses here to testify.  Do you have a brief opening statement you would like to make?

THE WITNESS:	I would just say that I have worked hard in my position as Circuit Judge as well as in my position as magistrate and Master�in�Equity, and I think that experience will go a long way to serving the needs of the Court of Appeals.

THE CHAIRMAN:	Thank you, Judge Pieper.  If you would, answer any questions that our able counsel, Ms. Shuler, might have.

MS. SHULER:	Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Judge Pieper has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:	Any objection?  Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:		Daniel Frederick Pieper

Address:		100 Broad street, Suite 427

Charleston, S.C. 29401

Work Telephone:	843-958-5142

E�Mail Address:	dpieperj@sccourts.org

1.	Do you plan to serve your full term if elected?  Yes.

2.	Do you have any plans to return to private practice one day?  No.

3.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Unless specifically allowed by law, I am very guarded when it comes to ex parte communications.  I train my staff to also be on guard for such conversations.  I consistently remind counsel to communicate with all persons involved, not just the court whether the matter involves a letter, a proposed order or an email.  There are some instances in which ex parte proceedings are authorized; for example, a temporary restraining order.  In some criminal matters, the signing of an order for a defendant’s expert witness fee authorization is also done by way of ex parte order.

5.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?  I do not automatically recuse myself in these situations unless the circumstances are such that create an improper appearance of bias.  I generally follow a procedure of disclosure of any person I have practiced with in the past or a person that is a friend of mine.  Once disclosure has occurred, I make an inquiry as to whether any party has any concerns at all.  I do it in a very relaxed way so that they feel comfortable in telling me if they prefer that I not handle the matter.

6.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If the motion were made, I would have no problem recusing myself in any situation that presents the appearance of bias.

7.	What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  Generally, I always ask for a separate check for myself.  I generally do not go to lunch or dinner with lawyers.  Most of my social circle involves persons who are not lawyers. I may have three or four lawyers I have known since my teen years that I might accept some hospitality from or for whom I might buy lunch or dinner.  These few people do not usually appear before me; if they did, I would disclose that information to all parties.

8.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would discuss it with the judge or report it depending on our reporting obligations under the particular circumstances.

9.	Are you affiliated with any political parties, boards or commissions that need to be re�evaluated?  No.

10.	Have you engaged in any fund�raising activities with any political, social, community, or religious organizations?  No; that is one of the reasons I limit my community involvement.

11.	How would you prepare for cases that were before you?  I have a reputation for preparing for all of my cases in advance by reading the file and any briefs, as well as researching the law.  My staff and I often work long hours to accomplish this result since we are usually in trial all day.

12.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I do not believe in judicial activism.  Preferably, the Legislature should set the public policy of this state.  There are gaps in the common law of this state that sometimes require a court to evaluate policy in addressing those gaps.

13.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system? I will continue to put together the Bar’s “Tips from the Bench” program every year, as well as other programs.  I participate in a program to train bilingual interpreters specifically for the court system due to the growing need in our state.

14.	Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No – that learning curve has long since expired over the last 14 years in the judicial system in one capacity or another.

15.	Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  Just the advisory board for the bilingual legal interpretation program at the College of Charleston.

16.	Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)	The use and value of historical evidence in practical application of the Constitution:  Historical application is important if precedent is what is meant by this concept.  However, as we have seen throughout history, we must be on guard for any erroneous interpretation and be willing to correct such errors.

b)	The use and value of an agency’s interpretation of the Constitution:  Agency interpretation of constitutional issues has generally not been accorded much weight inasmuch as it is the province and duty of the court to define the Constitution.  Now to the extent that an agency is empowered to adopt regulations not pertaining to constitutional matters, then such regulatory intent should be accorded weight.

c)	The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:  If intent is at issue, these documents can be very important.  However, care must be taken to enforce the terms of the Constitution in accordance with the recognized meaning of the terms.  The legislative process today works in a way to allow documents to be included in the record which very well may sound like an expression of intent but only in the sense of a particular legislator and not the legislative body as a whole.

17.	Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes, I believe so.  Generally, only constitutional provisions could place limits on that authority unless the general Assembly has done so itself through statutory enactment.

18.	Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  To the extent not inconsistent with specific constitutional terms, I generally believe that the power of all levels of government below the state level must flow directly from the Legislature.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.	Have you written any scholarly articles?  No.

23.	What do you feel is the appropriate demeanor for a judge?

To remain calm and in control of the proceedings so that all who appear in court feel that they received due process of the law and a fair day in court.  This is a trait that is learned and continues to evolve with experience on the bench.

24.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  All the time and to my staff as well.

25.	Is there a role for sternness or anger in meetings with attorneys?  There is no real role for anger but sternness may be appropriate at times depending on the situation.  This is an interesting question in that I convened a meeting of about 40 lawyers two years ago to discuss the feelings of the bar on how judges should react to certain situations.  I was consistently told that judges should be tougher on individuals who deliberately or consistently violate rules of procedure.

26.	How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  At this time I have spent approximately 72 dollars.

27.	Have you sought or received the pledge of any legislator prior to this date?  No.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No – I have told anyone to whom I have made my announcement that the rules are very precise about these matters.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  I have made my announcement to all members of the Legislature, which would include members of the Commission.  No other discussions have taken place other than the announcement of my intent to run.

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Daniel F. Pieper

Sworn to before me this 22rd day of March, 2004.

Notary Public for S.C.		My Commission Expires:  4/19/2012



MS. SHULER:	Also included in your notebooks for your review today is a copy of the candidate's personal experiences statement.  One final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, the candidate meets the constitutional requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MS. SHULER:

Q.	Judge Pieper, why do you want to serve on the Court of Appeals after serving for eight years on the Circuit Court bench?

A.	As I indicated, I have been somewhat trained to be a judge, I guess by virtue of my experiences in the system.  As I indicated, I started out as a federal law clerk, a state magistrate, Master�in�Equity.  As Master�in�Equity I was immediately appointed as special circuit judge.  Essentially, I've been serving as Circuit Judge for about 11 years, eight of which until the formerly elected position.

	I have often been known to be the professor type.  People usually tell me that in court or after court, and I tended to ask a lot of questions in court.  It's just my style because I like to get to the bottom of things and I've always been a student of the law and I read constantly. 

	When the advance sheets come out I read them on the computer the minute they come out if I know about it and check regularly to see if anything new has come out on the computer.  I read all areas.  I read a lot of periodicals.  I read a lot of Law Reviews.  I read a lot of magazines. I've always been a student of the law, and I think that would bode well for the Court of Appeals.

Q.	Regarding your experience as it relates to your candidacy today, explain to the Commission how you feel your legal and professional experience has, and you've explained some of it, will help you be an effective appellate judge.  Is there anything else you’d like to add?

A.	I can specifically say in addition to what I previously said that as Special Circuit Judge and as a Circuit Judge I probably heard hundreds and hundreds of appeals from the DUI appeals, probate court appeals, administrative law appeals, agency appeals, that sort of thing.  Those appeals ultimately go up to the Court of Appeals, also.

	So you're postured in the role of Circuit Judge to regularly hear things in an appellate capacity.  And I think that enhances the contribution as well, the ability to sit in that seat as you would on the Appellate Court.

Q.	Is there a single substantive area of the law in which you feel weak?  And, if so, how would you compensate for that if necessary?

A.	I believe I'm strong in many areas of the law because of the reading that I do.  I suppose if I had to choose a weaker area it would be in the area of family law only to the extent that I don't see that every day as a Circuit Judge.  However, I stay current in that area of the law by reading.

	There are primary categories of decisions that the Family Court makes that I stay current on as far as any law that pertains to those types of decisions that would make a court of special jurisdiction.  But since I do not do that every day, surely I would have to say that would probably be my weakest area, but I think my skills as a researcher and a student of the law would allow me to analyze those issues just as I analyze any issues in the Circuit Court.

Q.	Is there a substantive area of the law in which you feel you're strong and one that you believe will be perceived as an asset to the Court of Appeals?

A.	I would say criminal law tied together with constitutional law which often interplays in criminal cases.  That would be the area I would acknowledge strength in.

Q.	How would you create your written work product, the opinions on the Court of Appeals?

A.	I would probably do it the same way I do it now.  I have a reputation of being a judge that writes all of my own opinions.  I very rarely sign a proposed order that was sent to me.  I draft all of my own opinions. 

	That's based on extensive research before the case comes to the court.  It's very difficult as Circuit Court Judge to afford one's self that level of preparation, but we do it in my office through long, hard hours in the office.  And that is something that the bar has acknowledged me for--my degree of preparation beforehand. 

	I would apply that same type of analysis and approach to appellate cases.  I would research the law as extensively as possible.  I would read the briefs and the record, and I would develop a list of questions that I need to satisfy in my mind prior to resolution of the matter.

Q.	What would you like your legacy to be as a judge on the Court of Appeals?

A.	I would like to continue the reputation of being well prepared and I would like to have a legacy of well reasoned and well written opinions that are easily understood by a layperson.

Q.	When is it appropriate to write a concurrent or dissenting opinion? If appropriate, are there any dangers in writing concurrent or dissenting opinions?

A.	There's no danger, per se, to writing a concurring or dissenting opinion.  The goal would be to reach a concurrence amongst all the judges as to the status of the law.  The only thing that a concurring or dissenting opinion does at times is that it causes some confusion in the bar about the status of the law.  People will often grab onto those opinions, continue to argue the substance of those debates in subsequent opinions until they're finally adjudicated at the Supreme Court level.

Q.	If you were elected to the Court of Appeals where would you have your primary chambers?

A.	I would continue the practice of having chambers in my home circuit.  Whichever county wants me, that's where I'll go.  I'll let the county decide as far as economics of the office insofar as their desire to set up chambers.  I understand there are tight budgets for some of the counties so I'd work together with the county in my home circuit and see which place would be the most advantageous.  I don't think that hampers my ability to perform on the Court of Appeals. 

	Personally with the technology age I think that of all the courts, the appellate courts are ones that will eventually get to the point where no one has to leave their office to argue their case.

Q.	Judge Pieper, although you address this in your sworn affidavit, could you please tell the members of the Commission what you feel is the appropriate demeanor for a judge?

A.	The appropriate demeanor is to remain calm and in control of the proceedings--if you become frustrated not to direct that at anyone.  You can't let yourself become frustrated or upset with anything in court.  That would be inappropriate. 

	I think that you should always be in control and understand that everybody wants their day to present their position in court.  That's a skill that a judge learns, honestly.  When you start out on the bench you grow every year.  The longer you're on the bench the more you grow and understand just how important that is.

Q.	Thank you, Judge Pieper.  I have a few housekeeping issues.  Have you sought or received the pledge of any legislator prior to this day?

A.	No.

Q.	Have you sought or have you been offered conditional pledge of support by any legislator pending the outcome of this screening?

A.	No.

Q.	Have you asked any third parties to contact members of the General Assembly on your behalf?

A.	No.

Q.	Have you contacted any members of the Commission?

A.	The only way I would have contacted the members of the Commission is I have said hello or spoken with them and said hello in my general distribution of letting people know that I'm a candidate for the Court of Appeals.  Those would be the lawyers.  I'm sorry, not the lawyers, the legislative members of the Commission through my announcement that I was running for the Court of Appeals.

Q.	You have not sought the pledge of any member of this commission.

A.	No, I have not sought the pledge of any member of this commission.

Q.	Do you understand the 48�hour rule?

A.	Yes.

Q.	Explain the 48�hour rule. 

A.	That you cannot seek any commitments until 48 hours after the written screening report is issued. 

Q.	I would note that the Lowcountry Citizens Committee reported that it found the Honorable Daniel F. Pieper to be a well qualified and highly respected Circuit Court Judge.  The committee wholeheartedly approved of his candidacy for the Court of Appeals.

	I would also note that Judge Pieper received the most bench and bar surveys from the local bar, 18, in fact.  It was most unusual to receive that many.  Specifically, the surveys came from the attorneys who practice before him including attorneys in the solicitors’ and public defenders’ offices.  The comments were very favorable ranging from how hard working, dedicated, and very knowledgeable about legal issues Judge Pieper was.  Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record. 

THE CHAIRMAN:	Without objection.

MS. SHULER:	I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:	Does any member of the Commission have any questions for Judge Pieper?  There being no further questions, Judge Pieper, we appreciate your service on the bench.  We appreciate your willingness to serve as a South Carolina Court of Appeals Judge.  I'm sure you're familiar with the screening process, and I want to remind you about the 48�hour rule.  And also remind you that this is the public hearing part of the judicial screening process and if we wanted to reconvene and call you back we could do that.  I don't think we'll be doing that.  We hope you have a safe trip back to Charleston.

THE WITNESS:	Thank you very much.

THE CHAIRMAN:	We have before us today the Honorable Paula H. Thomas who is presently serving as Circuit Court Judge from Georgetown County and seeks a seat on the Court of Appeals, seat number two.  If you would, at this time, Judge Thomas, raise your right hand and be sworn.

PAULA H. THOMAS, being first duly sworn, testified as follows:

THE CHAIRMAN:	Judge Thomas, have you had an opportunity to review your Personal Data Questionnaire?

THE WITNESS:	I have.

THE CHAIRMAN:	Are there any changes to be made?

THE WITNESS:	No.  There's just one addition and that is that I have �� I've been on the Supreme Court so I have that addition to add and that's all.

THE CHAIRMAN:	Do we have that, Mr. Couick?

MR. COUICK:	We can enter that on the record and correct the PDQ with the Chairman and the Commission's permission. 

THE CHAIRMAN:	Without objection.  It will be done.  Do you object to our making this with the correction a part of the record of your sworn testimony?

THE WITNESS:	No.

THE CHAIRMAN:	It will be done at this point in the transcript.

Amended PERSONAL DATA QUESTIONNAIRE

Candidate for Court of Appeals, Seat 2

1.	NAME:				Ms. Paula H. Thomas

	BUSINESS ADDRESS:	715 Prince Street, P.O. Box 421270

					Georgetown, S.C. 29442-1270

	E-MAIL ADDRESS:		circuitrider@sc.rr.com

	TELEPHONE NUMBER:	(office):  (843) 545-3030

2.	Date of Birth:  October 20, 1957

	Place of Birth:  Sumter, S.C.

3.	Are you a citizen of South Carolina?  Yes.

	Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status:  Married on May 25, 1985, to Don Stanely Thomas. Never divorced; three children.

6.	Have you served in the military?  No.

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

	University of South Carolina, 1976-1979, BIS

University of South Carolina, 1979-1981, Med

University of South Carolina School of Law, 1983-1986, JD

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

	Admitted to the South Carolina Bar in 1986.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school.

	USC Law School–Legislative Council.

10.	Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.

	(a)	14th Annual Criminal Law Update, 01/22/1999;

	(b)	S.C. Circuit Court Judges, 05/12/1999;

	(c)	Judicial Conference, 08/19/1999;

	(d)	S.C. Circuit Court Judges, 05/10/2000;

	(e)	Annual Judicial Conference, 08/16/2000;

	(f)	Criminal Law Update, 01/26/2001;

	(g)	S.C. Circuit Court Judges, 05/09/2001;

	(h)	Judicial Conference, 08/23/2001;

Criminal Law Update, 01/25/2002;

Criminal Law Update, 01/24/2003;

S.C. Circuit Court Judges, 05/07/2003;

2003 Annual SCTLA Convention, 08/07/2003;

Judicial Conference, 08/21/2003;

2nd Annual Civil Law Update, 01/23/2004;

19th Annual Criminal Law Update, 10/23/2004.

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?

	a)	August 6, 1993: “Restructured State Government & The State of Administrative Law,” Speaker;

	b)	April 26, 1996: “So You Want To Be A Judge” Women in Law, Columbia, S.C., Speaker (legislative perspective about judicial elections).

12.	List all published books and articles you have written and give citations and the dates of publication for each.  N/A

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

	All State Court of South Carolina, November 1986;

	United States District Court, October 1998.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

a)	January 1987-September 1987: Law Offices of Kenneth W. Thornton, Georgetown, S.C.  Associate working in family and circuit court matters;

b)	September 1987-August 1988: Rubillo & Thomas, Georgetown, S.C., Partner/ family and circuit court matters;

c)	August 1988-January 1993: Law Office of Paula H. Thomas, Pawleys Island, S.C.  Sole practitioner working in family and circuit court matters;

d)	January 1993-January 1994: Thomas & Gundling, Pawleys Island, S.C.  Partner working in family and circuit court matters;

e)	January 1994-May 1994: Lawimore, Thomas, Gundling & Kelaher, PA, Pawleys Island, S.C.  Partner, family and circuit court.

f)	May 1994-January 1995: Thomas, Gundling & Kelaher, Pawleys Island, S.C.  Partner, family and circuit court.

g)	January 1995-July 1996:  Law Office of Paula H. Thomas, Pawleys Island, S.C.  Sole practitioner, family and circuit court.

15.	What is your rating in Martindale-Hubbell?  Never been rated, don’t know why.

16.	What was the frequency of your court appearances during the last five years prior to election to the bench?

	(a)	federal:	Appeared twice;

(b)	state:		Appeared in family court and average of once per week, appeared in circuit court an average of once per month.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years prior to election to the bench?

	(a)	civil:		45%;

	(b)	criminal:	15%;

	(c)	domestic:	40%.

18.	What percentage of your practice in trial court during the last five years prior to election to the bench involved matters that went to a jury?

	(a)	jury:		2%;

	(b)	non-jury:	98%.

	Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters prior to election to the bench?  Most often served as sole counsel.

19.	List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

	(a)	Harry F. Cameron v. Georgetown Steel.  Workers’ Compensation Claim regarding novel question dealing with the “coming and going rule”.  Case # WWC 9357660.

	(b)	Paula Wilson, et al. v. Patricia Brown, a/k/a Patricia Brown Nance.  Issue of whether a deceased individual was competent at the time of marriage and the children’s standing to sue. Case # 95-DR-22-156.

State of South Carolina v. Marshall Beam.  First case in the 15th Circuit in which an individual was charged under the Criminal Negligence statue in South Carolina.  Case # 93-GS-26-2153.

State v. Robert Prince.  Addressed numerous search and seizure issues.  Case # 87-GS-22-   .

Swails v. Revco. Establishing damages for administering wrong medication.  Case # 95-CP-22-260.

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

	(a)	Myra Jean Merritt v. Carl A. Merritt, Jr., Docket 3- 95-610.  (Co-counsel)

21.	List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Not applicable.

22.	Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

	Elected May 22, 1996, S.C. Circuit Court, At-Large Seat #1 (un-expired term); Re-elected in May of 1997.

	Elected May 23, 1998, S.C. Circuit Court, 15th Judicial Circuit, Seat #1.

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

State of S.C. v. Bryant, 2000-GS-26-3326, Death Penalty case, Supreme Court Opinion;

	(b)	Farm Bureau v. Chandler, 95-CP-45-142; S.C. Appeals Court & Supreme Court rulings;

	(c)	Richmond v. FGH, Inc. et al., 98-CP-22-199, Order Amending Judgment;

	(d)	Cole v. Frie, Unpublished Opinion No. 2002-UP-472;

	(e)	Henson v. International Paper Co., Wrongful Death, S.C. Appeals Court Opinion # 3745.

24.	Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

	Elected S.C. House Seat 108.  1993-1996

25.	List all employment you have had while serving as a judge other than elected judicial office.  None.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?

Intervention Specialist, Sumter Alcohol & Drug abuse, Sumter, S.C. 12/81-11/82;

Counselor, S.C. Vocational Rehabilitation, Sumter, S.C. 12/82–5/83.

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete, current financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.	Have you ever been sued, either personally or professionally?  No.

36.	Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.	S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.” Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.

	$35.00, Paper & Envelopes, 3/5/04

	$62.53, Postage, 3/8/04

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.	Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?   Yes. I sent a letter to all members of the General Assembly stating my intention to run for this seat.

46.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

	(a)	S.C. Bar Association;

	(b)	S.C. Circuit Judges Association.

47.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

	(a)	Cities of Character, Georgetown, S.C. Advisory Board member;

	(b)	St. Paul’s Waccamaw United Methodist Church.

48.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

	(a)	Sat as an Acting Associate Judge of the Court of Appeals for the month of April of 2002.

	(b)	My experience as a Circuit Court Judge involved with a large variety of cases that will be brought up to the Court of Appeals.

	(c)	My experience as a Legislator giving me the insight of the law making process.

Amended:	I recently sat as a special appointment to the Supreme Court.

49.	Personal References:

	(a)	Dr. Ralph Sprinkle, P.O. Box 416, Georgetown, S.C. 29442 (843) 527-5020

	(b)	Mr. Wm. David Starnes, P.O. Box 1760, Pawleys Island, S.C. 29585 (843) 235-0786

	(c)	Dr. Maryanne Hayden, 179 Woodville, Circle, Pawleys Island, S.C. 29585 (843) 237-2387

	(d)	Dr. Gerry Harmon, P.O. Box 289, Pawleys Island, S.C. 29585 (843) 237-4296

	(e)	Ms. Alma White, P.O. Box 421270, Georgetown, S.C. 29442 (843) 545-3281

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.  I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Paula H. Thomas		March 25, 2004



THE CHAIRMAN:	The Judicial Merit Selection Commission has thoroughly investigated your qualifications to serve on the appellant bench.  Our inquiry has focused on nine evaluative criteria, which has included a survey of the bench and the bar, a SLED and FBI check, a credit check, grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name mat appear, study of previous screenings, and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your election, nor have we any witnesses present to testify.  Do you have a brief opening statement you would like to make at this time?

THE WITNESS:	Nothing other than it's a privilege to be here.

THE CHAIRMAN:	At this time would you answer any questions that Mr. Couick may have for you?

MR. COUICK:	Mr. Chairman and members of the Commission, we have some procedural questions to take care of.  Number one, Judge Thomas has provided a sworn statement to this committee with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement is provided to you in your notebooks.  I have reviewed that statement and have no concerns.  With the Commission's approval, I would ask those questions be waived at this public hearing today and also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:	Without objection.



Sworn Statement to be included in Transcript of Public Hearings

Full Name:		Paula H. Thomas

Address:		P.O. Box 2152, Pawleys Island, S.C. 29585

Work Telephone:	(843) 545-3030

E�Mail Address:	Circuitrider@sc.rr.com

1.	Do you plan to serve your full term if elected?  Yes.

2.	Do you have any plans to return to private practice one day?  No.

3.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  No ex parte communications except for scheduling and the rare ex parte order.

5.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?  I will recuse myself if a conflict exists or if there is the appearance of impropriety.

6.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion? I probably would.  I wish to avoid the appearance of impropriety.

7.	What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  My policy is to accept no gifts.

8.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I feel I have the duty to report misconduct.

9.	Are you affiliated with any political parties, boards or commissions that need to be re�evaluated?  No.

10.	Have you engaged in any fund�raising activities with any political, social, community, or religious organizations?  No.

11.	How would you prepare for cases that were before you?  I would read briefs and case law and become familiar with the issues of the case.

12.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I consider myself a strict constructionist.  I apply the law that exists. It is the role of the legislature to make law.

13.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system? I will participate in continuing legal education opportunities as a teacher and a student.  I will use every opportunity given me to speak highly of the legal profession and our justice system.

14.	Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)? How do you plan to address this?  I have felt less stressed on the bench than I did as a lawyer.  Hobbies (including horseback riding and shopping) and family are my main stress relievers.

15.	Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  Currently a board member with Cities of Character, serving only in an advisory role.

16.	Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)	The use and value of historical evidence in practical application of the Constitution:  I would first consider the plain language, then I would give the most weight to precedent.

b)	The use and value of an agency’s interpretation of the Constitution:

This would have the least impact upon my decision.  Agencies should not interpret the constitution.

c)	The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

I would attempt to determine the intent of it’s authors. This could give me some indication of that intent.

17.	Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.	Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  All grants of authority to the other levels of government flow from the state level.   The Home Rule Act mandates that the General Assembly provide by general law the powers of counties and municipalities.  The constitution further provides that the authority granted local governments under the Constitution and the general laws passed in the General Assembly establishing the powers of local government be liberally construed in local governments favor.  The Home Rule amendments do not however confer any inherent or plenary powers upon local governments.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.	Have you written any scholarly articles?  No.

23.	What do you feel is the appropriate demeanor for a judge?  To be willing to impartially listen to and be courteous to all parties.

24.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  At all times.

25.	Is there a role for sternness or anger in meetings with attorneys?  Anger is not appropriate, sternness, however, may be.

26.	How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  $97.00

27.	Have you sought or received the pledge of any legislator prior to this date?  No.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  Not in their capacity as a member.  I have spoken with some member legislators but not about screening.

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Paula H. Thomas

Sworn to before me this 24th day of March 2004.

Notary Public for S.C.	My Commission Expires:  2/19/2009



MR. COUICK:	Also included in your notebook for review is a copy of Judge Thomas' personal experiences statement.  One final procedural matter, I note for the record that based upon the testimony contained in the candidate's PDQ, which was introduced earlier into the record, the candidate meets the constitutional requirements for this position regarding age, residence and years of practice. 

EXAMINATION BY MR. COUICK:

Q.	Judge Thomas, why do you want to serve on the Court of Appeals?

A.	I had the opportunity to serve for one month in Carol Connor's seat.  I was very happy on the Circuit Court bench, loved that work.  Didn't really think I would be interested in the Court of Appeals until I sat there and I did the work and I enjoyed that.  I've had an interest ever since.

Q.	Based upon your legal and professional experience, what would be the most commonly noted attribute of your appellate judicial service if you were to be elected?  What would most folks say this is what Judge Thomas has brought to the court?

A.	I think I would be to the point.  I would �� they would know that I would have done my homework.  I would have studied.  I would be prepared at the hearing--before the hearing.  All I have ever wanted when I stood before a judge when I practiced was someone who would be fair, who would read the information that I gave him and listen and not make any decisions prior to hearing it all.  And that's certainly what I would do and what I hope I'm doing now and plan to do if elected to the Court of Appeals.

Q.	I want to ask you the flip side of the same question and it's about assets.  Is there a substantive area of the law you feel is your strongest area of the law, one that would make you a particular asset to the Court of Appeals and that you could bring either additional resources to the Court in that or any resources that are not currently available?

A.	I feel very strongly that we need a good number of Circuit Court Judges on the appellate bench.  And the reason I believe that is because so many of the appeals come from that Circuit Court level, and they are �� I didn't realize this until I sat on the Circuit Court bench, but there's a very practical effect to a lot of the things, the rulings that are made that happen at that Circuit Court level and the Circuit Court Judges know that practical impact.

	An example of that is the use of a Form Four.  When I was sitting on the Court of Appeals there was a debate about whether that was actually an order.  They are used a great deal at the Circuit Court level, and I understood that practical effect, that that was not considered a formal order.

	So I think it's necessary and it's something that this body should be mindful of--to be sure that we keep a balance of people on that Court of Appeals to include a good deal, a great number of Circuit Court Judges.

Q.	Judge, that would be the type of experience that you might bring to the court that may perhaps be very important.  How about a substantive area of law?  Is there one area of law that you say if I'm not an expert at least I'm perhaps more of an expert in what's there now or am I going to bring additional resources to the Court in a substantive area of the law?

A.	I have a great deal, in what I'm doing now, a wide variety of background that I feel very knowledgeable on, in both civil and in criminal.

	I can't think of any one thing that I would say I'm the expert in this area.  We've got some very learned and very educated people who are on the Court of Appeals, and I can't imagine that I have any particular area of expertise in which I excel, but I do have a broad knowledge that I could add.

Q.	The other side of that question, other side of the coin.  Is there a single substantive area of law that you concede may be your weakest area of law?  If one exists, how would you compensate for that as you began to serve in a sensitive case that involves that substantive area that may come before you?

A.	Family Court would obviously be that.  I have not in the eight years that I have been on the Circuit Court bench now been hearing Family Court matters.  That would be an area in which I need to strengthen. 

	I do have a practice or had a practice prior to being a Circuit Court Judge that I was in Family Court practice, and so it wouldn't take very long for me to, and I've already started the process of being up�to�date, or more up�to�date on family law.

Q.	Judge, I think it's probably conceded by most Circuit Court judges that a lot of their judicial written work product is derivative of other persons’ work in the sense that you have to submit orders, draft orders, etc.

	The work that you would be doing on the Court of Appeals would be written work product almost purely.  How would you create your written work product?  What would be the process that you would employ for your work product?

A.	I think probably I'd do two�fold.  In having spent the time that I've spent I know there's a great deal going on.  There would be cases when I would ask law clerks and staff to do drafts that I would complete, that I would amend, and there will be cases when I will solely draft. 

	And, quite frankly, I do that even on the Circuit Court bench.  There are many cases where I solely draft my orders and then many times when I take an order and amend what has been supplied.

Q.	If you were elected to serve a long tenure on the Court of Appeals and then you retired, what would you want your legacy to be?  How would you want to be remembered for your service on the Court of Appeals?

A.	I would like to be remembered as being fair and being honest, being prepared, and I guess even more importantly, in drafting orders that were �� that a layperson could read and understand.  That it wouldn't take a lawyer to read and understand it.  It impacts not only lawyers, but lay people, so very plain spoken.

Q.	When is it appropriate to write a concurring or dissenting opinion? If it is appropriate, are there any dangers in writing a concurring or dissenting opinion?

A.	When I have a jury that cannot reach a verdict in a case I charge, and you're all familiar with, the Allen charge.  I basically would use a similar standard for myself.  We are a panel of judges and we �� the panel you would expect would be able to agree and draft an opinion.

It will be that rare occasion when either you don't agree in how they reached the conclusion that you reached that you would need to concur separately and even rarer when you would dissent.  But it would have to �� I would use that Allen charge standard.  I would expect that as a panel we should be able to come together.

Q.	The second part of that question was just identify the dangers in perhaps concurring or dissenting too often.  Is there a danger?

A.	I think it becomes confusing to the bar and to lay people.  It is difficult for them to read.  And, frankly, it's going to make for more requests for the entire panel, for all nine to hear, so that there's some continuity on it.  That's the danger, that there's confusion to the bar and to lay people who read the opinions.

Q.	If you were elected to the Court of Appeals where would you have your primary chambers, your physical chambers?

A.	In the beginning it would be primarily here in Columbia.  I would be learning the ropes and I would need to know and want to learn, get to know my colleagues better, and I would hope that it would develop into being able to be both places.  To have my home office and the Columbia office, but it would be primarily here early on.

Q.	Judge Thomas, you address this issue in your sworn affidavit, but for the purpose of this hearing today, can you please tell us what you believe to be the appropriate demeanor of a judge?

A.	To be professional, to be courteous, to be patient, and to be knowledgeable.

Q.	Some housekeeping questions now.  Have you sought or received the pledge of any legislator prior to the date of this hearing?

A.	No, I have not.

Q.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of the screening?

A.	No.

Q.	Have you asked any third parties to contact members of the General Assembly on your behalf prior to the expiration of the 48�hour period?

A.	No.

Q.	Have you contacted any members of this commission for the purpose of discussing your qualifications?

A.	No.  I know I probably spoke or ducked my head in to people, but not for the purpose of �� I said hello, but not for the purpose of qualifications.  No, sir.

Q.	You understand the 48�hour rule?

A.	Absolutely.  Yes, sir.

MR. COUICK:	Mr. Chairman, I would note the Pee Dee Citizens Committee felt Judge Thomas was qualified for election to the position of judge of the Court of Appeals.  It reported that through the process of investigation and previous interviews with Judge Thomas the committee recommended her candidacy without reservation.  I would ask that the report be entered into the record.

THE CHAIRMAN:	Without objection.

MR. COUICK:	I have no further questions. 

THE CHAIRMAN:	Does any member of the Commission have questions for Judge Thomas?  Judge Thomas, again, we thank you for your service on the Circuit Court bench and thank you for your willingness to offer for the Court of Appeals.  And with that, I would remind you about the 48�hour rule, which I'm sure you need no reminding.  Of course, we'll probably conclude the screening today, but if we did not conclude all the public hearings today and we wanted to call you back we could do that.  Again, we thank you for being here and hope you have a safe trip back to Georgetown.  Anything further before we proceed?

MR. COUICK:	Mr. Chairman, you have now heard all candidates for Court of Appeals seat two.  If you chose, you could certainly stop now and make your determination about qualification and nomination on this.

THE CHAIRMAN:	We have three and they're all qualified.

MR. COUICK:	Just to assist staff, we would ask for comment on the record about how you feel about each candidate to help us prepare the report.

THE CHAIRMAN:	Does anybody have any comments they would like included in the report?  We have three very qualified candidates, all three of them.

XXX

THE CHAIRMAN:	We're ready for Judge Buchan.  We have before us today Judge Mary E. Buchan, Family Court judge, seeking a seat on the South Carolina Court of Appeals, seat number one.  Judge Buchan, if you would, raise your right hand and be sworn.

MARY E. BUCHAN, being first duly sworn, testified as follows:

THE CHAIRMAN:	Have you had an opportunity to review your Personal Data Questionnaire?

THE WITNESS:	I reviewed the copy that I submitted.

THE CHAIRMAN:	Did you see anything on there that needed to be changed?

THE WITNESS:	No, sir.

THE CHAIRMAN:	Do you have any objection to our making that a part of the record of sworn testimony?

THE WITNESS:	No, sir.

THE CHAIRMAN:	It will be done at this time in the transcript.



PERSONAL DATA QUESTIONNAIRE

Candidate for COURT OF APPEALS, SEAT 1

NAME:				Ms. Mary E. Buchan

BUSINESS ADDRESS:	Post Office Box 63

				Marion, South Carolina 29571

E-MAIL ADDRESS:		mbuchanj@sccourts.org

TELEPHONE NUMBER:	(office):  (843) 423-5141

2.	Date of Birth:  September 26, 1952.

	Place of Birth:  Mullins, South Carolina.

3.	Are you a citizen of South Carolina?  Yes.

	Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status:  Married on August 15, 1982, to Ernest McCray Graham, Jr.; never divorced; three children.

6.	Have you served in the military?  No.

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Presbyterian College:  1969 to 1973; BA;

University of South Carolina:  Summer, 1972; one class for extra undergraduate credit;

University of South Carolina Graduate School: various dates from 1974 to 1977; attended on a part time basis while teaching earning credits toward a Master’s degree; no degree earned; left teaching to attend law school;

University of South Carolina School of Law: 1977 to 1980; JD;

University of Nevada at Reno:  two classes; no degree earned.

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, 1980.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Presbyterian College:

	Cardinal Key Honor Sorority: 1972, 1973;

	Freshman Orientation Board: member, 1970; co-chair, 1971;

	Student Activities Committee: dates unknown;

	Whitten Village Volunteers: dates unknown;

	Women’s Council: secretary, 1972; president, 1973;

USC School of Law:  Phi Delta Phi Legal Fraternity, dates unknown.

10.	Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.

	(a)	Various seminars offered through S.C. Bar-CLE;

	(b)	Scientific Evidence, University of Nevada at Reno, October 2000.

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

(a)	Family Court Judges Annual Meeting, Computers in the Courtroom, 1993;

	(b)	Speaker, Horry County Bar Family Court Annual Seminar, 1993;

(c)	Judge, various state and one national High School Mock Trial competitions;

(d)	Speaker and co-panelist, various state and local Guardian ad Litem seminars;

(e)	Bridge the Gap, 1996, Handling Family Court Appointments;

(f)	Chief Judges Seminar, 1997, Scheduling Problems and Conflicts;

(g)	Family Court Judges Annual Meeting, 1998, Race and Gender Sensitive Issues;

(h)	SCTLA Annual Convention, co-panelist, 1998, Valuation of a Professional Practice;

(i)	South Carolina Bar Winter Meeting, 1998, co-panelist, Joint Custody Considerations;

(j)	Family Court Judges Annual Meeting, 1999, Post-Trial Motions in Juvenile Hearings;

(k)	Children’s Law Office, CLE, 2000, Handling Court Appointments in Family Court;

(l)	Family Court Judges Annual Meeting, 2000, general facilitator;

(m)	Tips From the Bench, III, CLE, 2002, Ethics in Family Court;

(n)	2004 Guardian ad Litem Training, CLE, 3/05/04: Role of the Guardian at Trial.

12.	List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

	South Carolina Courts:  11/12/80;

	U.S. District Court:  03/27/85.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

	For a brief period after my graduation from law school, I continued to clerk for the Columbia law firm of Kennedy, Price, Kosko & Coffas.  From my admission to the bar until March 1982, I worked for Timothy G. Quinn in his Columbia office and managed his Marion office in a general practice.  In March 1982, Edward W. Whittington, Jr. and I formed Whittington & Buchan, Attorneys, which was a general practice.  Although I dealt primarily with domestic matters, I also handled civil, criminal, real estate, commercial and probate matters.

15.	What is your rating in Martindale-Hubbell?  My last available rating was “BV.”

16.	What was the frequency of your court appearances during the last five years prior to election to the bench?

	(a)	federal:	two civil cases;

	(b)	state:		remaining cases.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years prior to election to the bench?

	(a)	civil:		14%;

	(b)	criminal:	1%;

	(c)	domestic:	85%.

18.	What percentage of your practice in trial court during the last five years prior to election to the bench involved matters that went to a jury?

	(a)	jury:		less than one-half of a percentage point;

	(b)	non-jury:	remainder.

	Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.	List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

	(a)	Prevatte v. Prevatte, 297 S.C. 345, 377 S.E.2d 114 (Ct.App. 1989):  This case was handled from initial filing through an appellate remand and subsequent appeal.  The issues included a novel issue regarding common-law marriage as well as circumstantial proof necessary for a fault-ground divorce and alimony.

	(b)	Marion County DSS v. Rowell:  I was appointed counsel for a mother of limited intelligence in this termination of parental rights action.  The case was significant for me because the request for termination was denied and the mother received substantial assistance from DSS to improve her living skills.

	(c)	Turner v. Turner:  This case is significant because my client had suffered from residual difficulties and disabilities from a closed-head injury.

	(d)	Riad v. Diamond:  I was appointed as the Guardian ad Litem for three children by a judge in a neighboring county.  This case was significant and difficult because custody was contested by extended family members after the children’s mother was killed by the children’s father, who was thereafter incarcerated.

	(e)	Rabon v. Southern Bell Telephone and Telegraph, et al.: This was a wrongful death action involving the parent of a young child who was killed when his dirt bike hit a guy wire.

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

	(a)	Prevatte v. Prevatte, 87-MO-08 (Ct. App. filed January 28, 1987);

	(b)	Prevatte v. Prevatte, 297 S.C. 345, 277 S.E.2d 114 (Ct.App. 1989).

21.	List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

22.	Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

I was appointed and shortly thereafter elected as Family Court Judge, Seat 1, Twelfth Judicial Circuit in May, 1992; I have held that position since.  Family Courts are of limited jurisdiction and handle matters of divorce, separate support and maintenance, support and property issues incidental to the marriage relationship, child custody and visitation, child support, paternity, adoptions, abuse and neglect of children and vulnerable adults, juveniles, minor abortions, name changes and domestic violence.

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

	(a)	Poston v. Poston, 331 S.C. 106, 502 S.E.2d 86 (1998);

	(b)	Dixon v. Dixon, 336 S.C. 260, 519 S.E.2d 357 (Ct.App. 1999);

	(c)	Eisenmann v. Eisenmann.  This case remains one of my most significant because it remains the most tragic I have heard.  Two professionals, who were both such wonderful individuals, were involved in a contested divorce and custody action after one of them was involved in a horrible automobile accident which left that party with significant residual difficulties.  Family members became involved after a series of miscommunications, and the divorce action resulted.  Both of the parties and their children suffered immeasurably.

	(d)	Jane Doe and John Doe v. SCDSS, et al.  Because this was an adoption case, fictitious names are substituted for the Plaintiffs.  The case is significant because the child being adopted had been the subject of numerous abuse and neglect hearings I was involved with.  The child suffered such several physical disabilities and developmental delays that medical experts opined that she would not survive to see her first birthday.  The love, faith and goodness of the Plaintiffs had truly miraculously transformed the child and the child’s prognosis.  This matter is significant because it was one of the few cases with a happy ending that I have had.

	(e)	Holloran v. Holloran, 98-UP-533, filed November 30, 1998.  This case is significant because Mr. Holloran continues to be very unhappy with the result.

24.	Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  If service on my county Department of Social Services Board of Directors is considered public office, I was appointed and served from February 1982 until July 1987.

25.	List all employment you have had while serving as a judge other than elected judicial office.  None.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  In my candidacy for the Court of Appeals, Seat 3 in 1999, I was found qualified but was not nominated.  In 2000, I was a candidate for the Court of Appeals, Seat 6.  Again, I was found qualified but was not nominated.  As a candidate for the Court of Appeals, Seat 3 in 2003, I was found qualified and was nominated.  I withdrew prior to the election because of my husband’s medical difficulties.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

	From 1973 until 1978, I taught school in Union, South Carolina for one year and in Pelion, South Carolina for three years.  In Union, I taught Language Arts.  In Pelion, I taught English, reading, math and geography.  In 1978, I began attending law school.  I clerked for a local law firm beginning in my first year of law school and continuing until I passed the bar.  Beginning the same time and continuing through my third year of law school, I worked as a telephone solicitor for Uniway at night and on the weekends.

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete, current financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  I was previously on the Board of Directors for Davis National Bank, which is now Carolina First through various mergers.  Although that prior position would not now require recusal, I would disclose that information and recuse myself if requested.  I have worked with other attorneys and would disclose that information if one of them were to be associated with a case.  If requested to do so, I would recuse myself.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.	Have you ever been sued, either personally or professionally?  On two occasions, I have received information that a party was attempting to join me as a party to a lawsuit in my professional capacity.  On neither occasion was I named as a party.  I shall be happy to provide any further details needed or requested.

36.	Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.	S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.” Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None to date.

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.	Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?

I contacted the Commission office to request the application materials but have talked with no member.

46.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

	(a)	South Carolina Bar;

	(b)	South Carolina Family Court Judges Association;

	(c)	SCWLA;

(d)	National Council of Juvenile and Family Court Judges.

47.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

	(a)	Marion Presbyterian Church:  former deacon and elder; Sunday school teacher; Endowment Committee;

	(b) 	Pee Dee Academy Parent-Teacher Association;

	(c)	Friends of the Marion County Museum.

48.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

	I have both the ability and the desire to perform as an appellate judge.  I have a background in English and literature.  The requisite reading would be a joy, as would dealing with all areas of the law.  I am logical and blessed with common sense.  I consider myself to be a team player.  My contact with juries has been non-existent for the past twelve years, but I believe independent study would solve this issue.

49.	Personal References:

	(a)	Rhame A. Guyton, City Executive Officer, Carolina First

		P.O. Box 929, Marion, S.C. 29571

		(843) 431-1000

	(b)	The Hon. Holton Siegling, Marion Presbyterian Church

		P.O. Box 186, Marion, S.C. 29571

		(843) 423-2272

	(c)	The Hon. Sherry R. Rhodes

		Clerk of Court for Marion County

		P.O. Box 295, Marion, S.C. 29571

		(843) 423-8240

	(d)	The Hon. Elista Smith, Chairperson, Marion County Council

		P.O. Box 121, Marion, S.C. 29571

		(843) 423-3904

	(e)	The Hon. Bobby Gerald, Mayor, City of Marion

		P.O. Box 1190, Marion, S.C. 29571

		(843) 423-7012

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.  I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Mary E. Buchan		Date:  February 28, 2004



THE CHAIRMAN:	The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the appellant bench.  Our inquiry has focused on nine evaluative criteria, which included a survey of the bench and the bar, a SLED and FBI check, credit check, grievance and reprimand check, a thorough study of your application materials, search of any newspaper articles in which your name appeared, a study of the previous screenings, and a check for economic conflicts of interest.  We have not received any affidavits filed in opposition to your candidacy or election, and we have no witnesses present here to testify today.  Do you have a brief opening statement you would like to make?

A.	I would just like to thank you for the opportunity to be here, and as always thank Mr. Couick and Mr. Gentry and Ms. Addy.  They have been wonderful.

THE CHAIRMAN:	We thank you for your willingness to serve.  At this time I would turn over the questioning to Mr. Couick, our able counsel.

MR. COUICK:	Good afternoon, Judge Buchan.  Mr. Chairman and members of the Commission, a few procedural matters.  Judge Buchan has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.  Mr. Gentry and I have no concerns with the statement, and with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:	Without objection.  It will be done so.



Sworn Statement to be included in Transcript of Public Hearings

Full Name:		Mary E. Buchan

Address:		Post Office Box 63, Marion, South Carolina 29571

Work Telephone:	(843) 423-5141

E�Mail Address:	mbuchanj@sccourts.org

1.	Do you plan to serve your full term if elected?  Yes.

2.	Do you have any plans to return to private practice one day?  No.

3.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Improper ex parte communications are absolutely forbidden because every interested person does have the right to participate and because the appearance of bias or impropriety is almost impossible, if not impossible, to overcome if one side is not allowed to participate.  I require that permissible ex parte communications (applications for emergency restraining orders, ex parte orders in abuse and neglect cases, etc.) be by written application accompanied by necessary affidavits and/or pleadings.  Conference calls are required to discuss material matters.

5.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?  On one occasion while I was a candidate, a case involving a lawyer-legislator came before me.  I offered to recuse myself, but my offer was declined.  Other than that one time, I have never had the occasion to consider recusal when lawyer-legislators have come before me.  If an opposing party were to request that I recuse myself, I believe that I would deal with the request as I would any other request for recusal.  When my former partner has appeared before me, I have disclosed our prior relationship and have offered to recuse myself.  I have done the same when former employers have appeared before me.  Because it is so very important that a litigant feel that he or she has had a fair and impartial judge, I would tend toward recusal if my impartiality could reasonably be called into question.  I have been told that I often disclose unnecessarily, but I believe it is so very important for each party to know that I have no bias.

6.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would defer to the party requesting recusal and recuse myself to avoid the appearance of bias.  I would probably rule that although my disclosure did not require recusal, there would be a rational question as to my impartiality which necessitated recusal.

7.	What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I have accepted invitations to bar-related functions and complimentary resource materials.  I do enjoy normal social hospitality.  I exchange small gifts with friends on special occasions.  I sometimes go to dinner or for drinks with friends who are lawyers if those friends have nothing pending or impending before me, but I pay my own way as a general rule.  I envision how a social situation would be perceived by a lawyer or layperson who does not know me and act accordingly.

8.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  My handling of the situation would depend on whether I knew or believed that the misconduct had occurred and whether the misconduct was a violation of the canons or rules of professional conduct or misconduct to the degree that would cause me to question the offender’s fitness.  Depending upon the strength of my belief that violations of the rules or canons had occurred, my course of action would range from talking with the alleged offender to reporting the alleged offender to the appropriate disciplinary body.  If the misconduct was such that I questioned the integrity or fitness of the party, I would be required to report that person and the alleged offense to the appropriate disciplinary body.

9.	Are you affiliated with any political parties, boards or commissions that need to be re�evaluated?  No.

10.	Have you engaged in any fund�raising activities with any political, social, community, or religious organizations?  No.

11.	How would you prepare for cases that were before you?  I would read the briefs and review the record.  I would then research applicable law and request that my clerk do the same.  I would ponder possible solutions and/or rulings.  Notes would be taken during the agenda meeting, and questions to be asked during oral arguments would be prepared.

12.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  The role of the judiciary is to enforce public policy as set forth in enacted legislation.  The role of the judiciary is to interpret legislation, not to attempt to set or promote public policy.

13.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I intend to continue to speak at seminars, civic groups, schools and community forums when requested to do so.

14.	Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  I do not feel that serving as an appellate judge will strain personal relationships and, in fact, will be less stressful than serving as a family court judge.  My family members and my friends understand the responsibilities and restrictions of my job and have always supported me.  The relationships with family and friends have eased the pressures of my job, and I believe that my relationships would continue to do so.

15.	Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  I presently serve on the Endowment Committee of my church.  I also serve and have served on numerous committees through my job.  I continue to serve on the Commission for Judicial Conduct.  Although some of the following committees are inactive, I serve or have served on the Peer Review Committee, the Quality of Life Committee (S.C. Bar), Judicial Commission on Gender Fairness (co-chair), Family Court Judges Automation Advisory Committee (chair), Family Preservation and Support Act Task Force, the Court Improvement Advisory Committee and the Children’s Law Project Committee.

16.	Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)	The use and value of historical evidence in practical application of the Constitution:

b)	The use and value of an agency’s interpretation of the Constitution:

c)	The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

I believe the documents produced contemporaneously should be given the greatest weight, since any analysis would require a determination of intent of the framers.  The historical evidence would be secondarily important in reviewing precedence.  An agency’s interpretation would be the least valuable in my analysis.

17.	Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  The power of the General Assembly is plenary unless so limited.  Case law has consistently held that the legislature may enact any law not expressly or by clear implication prohibited by the limitations of either the federal or state constitution.

18.	Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  The legislature has delegated authority and power to other levels through legislation (Home Rule, etc.), but only the three branches of government have plenary power.  Authority granted to other levels of government flows from the state level.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.	Have you written any scholarly articles?  No.

23.	What do you feel is the appropriate demeanor for a judge?  I believe a judge should conduct himself or herself with dignity and compassion.  Respect for others and patience are of the utmost importance.  The importance to each litigant of his or her day in court should always be remembered.  A judge should always remember the pressures of practicing law.  The Golden Rule should be remembered, as should the dictates of Micah to do justice, love kindness and walk humbly with God,

24.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  The rules apply seven days a week, twenty-four hours a day.

25.	Is there a role for sternness or anger in meetings with attorneys?  Unfortunately, there are occasions when sternness is necessary; fortunately, these occasions are rare.  Anger is never proper.

26.	How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have spent no money to date.

27.	Have you sought or received the pledge of any legislator prior to this date?  No.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  Not about my candidacy.

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Mary E. Buchan

Sworn to before me this 9th day of March 2004.

Notary Public for S.C.	My Commission Expires:  April 16, 2004



MR. COUICK:	Also included in your notebooks, Mr. Chairman, is a copy of the candidate’s personal experiences statement.  On a final procedural matter, I would note for the record based upon the testimony contained in the candidate’s PDQ and entered earlier into the record, the candidate, in Mr. Gentry’s and my opinion, meets the constitutional requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. COUICK:

Q.	Judge Buchan, why do you now want to serve on the Court of Appeals?

A.	When I started my career as a Family Court judge I thought I would remain there until my retirement.  Three things happened that spurred my interest in the Court of Appeals.  The first was a case that I heard was appealed.  In an unpublished opinion a concurrence indicating that the other two panel members were not fully aware of what had gone on in the lower court.  I love Family Court.  It is in my opinion the most important court and that gave me some concern.  The second event was a discussion.  A group of lawyers and judges were out at a seminar and we were talking and it was one of these theoretical discussions about certain areas of the law and we really missed other areas of the law that I don't have as much contact with as I did.

	The third and final thing was a case I had, and there was a novel issue that had not been decided by the South Carolina Supreme Court or the Court of Appeals.  So I had the opportunity to research that and to make a decision, and that was awfully rewarding and challenging, and I realized that I would like that aspect of the law, also.

Q.	Judge, regarding your experience as it relates to your candidacy today for the Court of Appeals, could you explain to the Commission how you feel your legal and professional experience thus far will help you be an effective appellate judge, legal and professional experience.

A.	My first professional experience was as an English teacher.  So I have, of course, retained a love of reading and writing.  My career as an attorney for 12 years was in a small town, and as most lawyers know in a small town you take the gamut of cases.  So I do have experience, I think, in a wide variety.  Last, of course, the 12 years I've been in Family Court.  I think it's obvious that I have a lot of Family Court experience that I think would be beneficial.

Q.	Judge, I would like to cover what you may perceive to be an asset and what you may perceive to be a weakness.  An asset, a substantive area of law--what you would bring to the Court of Appeals.  Which single area of the law would you say I can truly be an asset because that's my strong point?

A.	That's difficult somewhat because family law is more than just one area of substantive law.  I feel in all areas of Family Court law I can be an asset.  That would include the DSS abuse and the neglect, that would include the Family Court cases, that would include the juvenile and the criminal.  I can't tell you which I would be strongest in.

MR. COUICK:	I got to ask you the good question.  I'll let J.J. ask you what your weaknesses are.

EXAMINATION BY MR. GENTRY:

Q.	Good afternoon, Judge Buchan.  Is there a substantive area of law in which you feel that you have a weakness?  And, if so, what would you do to try to improve upon that if you were to get elected to the Court of Appeals?

A.	I am less familiar with certain aspects of civil law.  In thinking that about question, class actions and malpractice jump to mind first and foremost.  I would make a more careful study of the recent case law, a more careful analysis of the recent case law.  I believe there are sufficient scholarly articles and books out there that would help bring me up to speed through independent study.

Q.	What characteristics do you have, either in your experience with law or just personal characteristics that you think would be of benefit to the Court of Appeals--that you bring as an asset to the Court?

A.	I believe that I have a strong work ethic.  I know that I love to read and to write.  I consider myself a team player, which of course is essentially with the three-judge panel.  I believe I am a logical person.  I believe I have the ability to see both sides of the story.  And I believe that's my answer.

Q.	If you were elected to the Court of Appeals how would you create your written work product?  How would you create your opinions?

A.	I would anticipate first to research the issues.  Of course I would have read the briefs, the record and the like.  There would be discussions with my panelists, my co�panelists.

	I am the type person who drafts an order and then sets it aside for a day and goes back and tweaks it several times.  I would anticipate after my final rough draft circulating it among my panelists to ask for their editorial comments or suggestions and then drafting the final order.

Q.	In connection with that question, when do you believe that it is appropriate to write a concurrent or dissenting opinion?  If appropriate, are there any dangers in writing those concurrences or dissenting opinions?

A.	I think that consensus building is extremely important in the Court of Appeals.  I would hesitate to offer either a concurrence or a dissention unless in principle I could not go along with the majority.  Before I decided that, I would really have to do serious sole�searching to see if I was not being reasonable.  Only if I didn't feel I could put my head down at night until I did it would I write a concurrence or a dissention.  There's a danger in that because it muddies the water, and it makes the law less clear rather than more clear.

Q.	If you were elected to the Court of Appeals where would you have your primary chambers?

A.	I would anticipate wherever Marion County could find me an office.

Q.	Judge Buchan, although you have already addressed this in your sworn affidavit, can you tell the members of this commission what you think is the appropriate demeanor for a judge?

A.	First and foremost, I think a judge has to be patient.  I think a judge has to be polite.   I believe a judge has to be open�minded, and compassion is a necessary quality.  I believe that a judge must act with dignity.  A judge has to be respectful of the positions of others and other people.  Those are the primary characteristics of a judicial demeanor, I believe.

Q.	What would you like for your legacy to be as a judge if you were elected to the Court of Appeals?

A.	I would hope that people would say that I wrote intelligent, well�reasoned opinions that assisted lawyers in the practice of law.

Q.	Thank you, Judge.  I have a few housekeeping issues and questions to ask you.  Have you sought or received the pledge of any legislator prior to this day?

A.	I have not.

Q.	Have you sought or have you been offered a conditional pledge of support by any legislator pending the outcome of your screening?

A.	I have not.

Q.	Have you asked any third parties to contact any members of the General Assembly on your behalf?

A.	No.  Now family and friends have asked what they could do, but I have tried to explain the restrictions and asked that nothing be done.

Q.	Do you mind explaining the 48�hour rule?

A.	As I understand the 48�hour rule, the Commission will issue an initial report, and 48�hours after that report a final report will be issued, and it is only after the final report that commitments may be sought.

MR. GENTRY:	Mr. Chairman, I would note that the Pee Dee Citizens Committee found Judge Buchan qualified for the position of judge of Court of Appeals and recommended her without reservation.  Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.

THE CHAIRMAN:	It will be done.

MR. GENTRY:	I would just note for the record that any concerns raised during the investigation regarding Judge Buchan were incorporated into her questioning today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:	Thank you, sir.  Does any member of the Commission have questions for Judge Buchan?  There being no questions, Judge Buchan, we appreciate your service on the Family Court bench and we appreciate your willingness to offer for the Court of Appeals.  And, of course, you stated the 48�hour rule quite eloquently.  On the report there will be a time when candidates can seek commitments.  And with that, I would just like to remind you that, of course, I think we'll conclude the screening today, but if we needed to we could reconvene the public hearing on your candidacy.  I don't expect that to happen.  With that, I hope you have a safe trip home.

	We'll proceed on with the Honorable Paul E. Short, Jr.  We have before us the today the Honorable Paul E. Short, Jr., Circuit Judge of the Sixth Judicial Circuit Court, who seeks a position on the South Carolina Court of Appeals, seat number one.  Judge Short, if you would, raise your hand at this time and be sworn.

PAUL E. SHORT, JR., Being first duly sworn, testified as follows:

THE CHAIRMAN:	You have had an opportunity to review the Personal Data Questionnaire?

THE WITNESS:	Yes, sir.

THE CHAIRMAN:	Is there anything that needs to be changed or added to it?

THE WITNESS:	Not to my knowledge.

THE CHAIRMAN:	Thank you, sir.  Do you have any objection to our making that a part of your sworn testimony?

THE WITNESS:	No, sir.

THE CHAIRMAN:	It will be done at this time in the transcript. 

PERSONAL DATA QUESTIONNAIRE

Candidate for Court of Appeals, Seat #1

NAME:				Mr. Paul E. Short, Jr.

BUSINESS ADDRESS:	158 Main Street, Room 107

				Post Office Box 1006

				Chester, South Carolina 29706

E-MAIL ADDRESS:		pshortj@scjd.state.sc.us

TELEPHONE NUMBER:	(office):  (803) 581-5011

2.	Date of Birth:  January 13, 1947.

	Place of Birth:  Gastonia, North Carolina.

3.	Are you a citizen of South Carolina?  Yes.

	Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status:  Married on June 14, 1968 to Linda Huffstetler Short. Never divorced; two children.

6.	Have you served in the military?  U.S. Army, June, 1968; entered active duty August 1971; discharged from active duty November 1971; served S.C. National Guard until 1973; Discharged U.S. Army Reserve, 1974; Highest rank attained was 1st Lieutenant; Present Status, Inactive Reserve; Honorably Discharged as Captain.

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

	The Citadel; 1964-1968; B.A. Political Science;

	University of South Carolina Law School; 1968-1971; Juris Doctorate;

	University of Nevada, Reno; Summers 1998-2001 (All course work for Master in Judicial Studies completed).

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

	South Carolina, 1971.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

	The Citadel:  Assistant Manager, Basketball Team, 1964-1965; ROTC, 1964-1968; Squad Sergeant, 1966, 2nd Lt. Corps of Cadets, 1968; member Senior Class Board of Directors;

	University of South Carolina School of Law:  Phi Delta Phi Legal Fraternity; Law Clerk of Attorneys Betty Sloan and Claud Sapp, 1969-1971.

10.	Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.

	2003:	01/24, 18th Annual Criminal Law Update;

		05/07, S.C. Circuit Judges’ Conference;

		08/07, The Civil Jury in America;

		08/21, S.C. Judicial Conference.

	2002:	01/25, 17th Annual Criminal Law Update;

		05/08, S.C. Circuit Judges’ Conference;

		08/22, S.C. Judicial Conference.

	2001:	01/05, Sticks & Stones, Appointed;

		01/26, S.C. Bar, Criminal Law Update;

		05/09, S.C. Assoc. Circuit Judges’ Conference;

		07/09, Law & the Social & Behavioral Sciences;

		08/23, S.C. Judicial Conference.

	2000:	01/21, S.C. Bar, Criminal Law Update;

		05/10, S.C. Assoc. Circuit Judges’ Conference;

		08/07, Media and the Courts.

	1999: 	01/22, S.C. Bar, Criminal Law Update;

		05/12, S.C. Assoc Circuit Judges’ Conference;

		07/19-23, Constitutional Criminal Procedure; History & Theory of Jurisprudence;

		07/26, Judicial Writing;

		08/05, S.C. Trial Lawyers Assoc. Annual Convention;

		08/19, S.C. Judicial Conference.

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

	(a)	September 15, 1995:  South Carolina Legal Secretaries Association; I was the instructor for a Seminar on Rules of Civil Procedure.

	(b)	September 30-October 18, 1996:  National Judicial College/Reno, Nevada; I served as a Group Facilitator with the faculty for the General Jurisdiction Course for new Judges.  I led group discussions four hours each day on a wide variety of legal topics.

	(c)	September 29, 1997:  South Carolina Solicitors Conference, Myrtle Beach, South Carolina; I spoke on the topic Case File Development and Review, A View from the Judiciary.

12.	List all published books and articles you have written and give citations and the dates of publication for each.  None.  With the exception of writing my thesis, I have completed the Master of Judicial Studies Program sponsored by the National Judicial College at the University of Nevada, Reno. I have written several research papers to complete the course work requirement of the program and can provide copies if needed.

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

	September 21, 1971, South Carolina Supreme Court;

	October 30, 1972, United States District Court of South Carolina;

	September 12, 1974, United States Fourth Circuit Court of Appeals.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

	I began the general practice of law in November 1971, in Chester, South Carolina, with Mr. Fred H. Strickland and Mr. E. K. Hardin, who later became Probate Judge of Chester County. In late 1972, I became a partner in the firm and in approximately June 1973, Mr. Strickland was tragically killed in a house fire and I became senior partner at the age of 26. Mr. William C. Keels graduated from law school in June 1973, and he and I began practicing law together at that time.  I was honored to have been elected to the South Carolina Circuit Court At-Large Seat #8 on February 1, 1991, and served continuously until February 1999, when I was elected Resident Judge of the Sixth Judicial Circuit.

15.	What is your rating in Martindale-Hubbell?  A.V.

16.	What was the frequency of your court appearances during the last five years prior to election to the bench?

	(a)	federal:	Occasionally;

	(b)	state:		Regularly.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years prior to election to the bench?

	(a)	civil:		20%;

	(b)	criminal:	50%;

	(c)	domestic:	30%.

18.	What percentage of your practice in trial court during the last five years prior to election to the bench involved matters that went to a jury?

	(a)	jury:		95%;

	(b)	non-jury:	5%.

	Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters prior to election to the court?  Usually sole counsel and occasionally chief counsel.

19.	List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

	(a)	Walter Neal and Industrial Chemical Company, Inc. v. J. Simpson Darby, L.H. Schwieterman, John Archie Lucas, Donald B. Murray, Marion M. Thomas, and J. F. Martin, as members of the Chester County Council and the County of Chester, (1984) Court of Appeals Opinion #0207 filed June 22, 1984.  I was Chester County Attorney in 1980 and the Chester County Council was in the process of adopting an ordinance pertaining to the handling and storage of hazardous chemicals in Chester County.  Mr. Neal brought suit in Common Pleas Court to question the constitutionality of the ordinance and the county counter-claimed on the ground that Mr. Neal’s landfill site was a public nuisance. The case was significant both at the trial level and the appellate level, because a small rural county was attempting to protect its citizens and their environment from the disposal of out-of-state hazardous waste.  The trial judge and the Court of Appeals both found that the landfill constituted a public nuisance by virtue of its location and upheld the permanent injunction to prevent further disposal of hazardous chemical waste at the site.

	(b)	Chester County Hospital and Nursing Center v. J.F. Martin, Simpson Darby, John Lucas, Marion M. Thomas, Don Murray, Carlisle Roddey, Lowell Schweiterman, individually and as members of the Chester County Council, and the Chester County Council, (1984) South Carolina Supreme Court Opinion #22053 filed March 6, 1984. In 1981, the Chester County Council was in the process of adopting an ordinance to increase the size of the Chester County Hospital Board and to provide that Council would appoint said Board members. This Board had previously been created by a local act of the General Assembly in 1947 which provided that vacancies would be filled by a two-thirds vote of the remaining Board members themselves.  The Board petitioned the Circuit Court for an injunction to prevent the Council from enacting the ordinance.  After an extensive hearing on the matter, which included the testimony of many respected leaders of the community such as U.S. District Court Judge Robert W. Hemphill, deceased, the lower Court issued a permanent injunction on the grounds that the County was attempting to exercise power beyond its limitations in violation of § 4-9-170, Code of Laws of South Carolina, 1976, as amended.  The South Carolina Supreme Court remanded the case and vacated the injunction.  The Court stated that it was well recognized that a Court could not restrain by injunction, the exercise of legislative power by counties. The Court cited 43A C.J.S., which states that restraining power of a Court should be directed against enforcement rather than passage of ordinances. The case is very significant because the Court upheld the County’s actions which were undertaken because of the Home Rule Act.

	(c)	Vera B. Lawson, Executrix of the Estate of Robert Smith Lawson, deceased v. Bowaters Carolina Corporation, U.S. Fourth Circuit Court of Appeals #77-8320 Order filed October 31, 1977.  In this case, I represented the Estate of a painter who was killed while painting the Defendant’s plant in Rock Hill, South Carolina. The Plaintiff’s husband was employed by Robert’s Paint Company, which had a contract with Bowaters to paint their facility.  The Plaintiff’s husband was killed when an employee of Bowaters drove a forklift into the scaffold supports, thereby knocking the deceased to the ground.  A death claim against Robert’s Paint Company was filed for Workman’s Comp benefits before the South Carolina Industrial Commission and the claim was approved.  Subsequently, the Plaintiff filed a wrongful death action against Bowaters Carolina Corporation in U.S. District Court. The Defendant moved for Summary Judgment contending that under the provisions of the S.C. Workman’s Compensation Act the Plaintiff’s deceased husband was the “statutory employee” of the Defendant, and, therefore, the Plaintiff’s sole remedy would be under the provisions of that act. After considering the briefs filed by me and after oral arguments of counsel, Judge Hemphill issued his Order on September 15, 1977, in which he denied the Motion for Summary Judgment and ordered the case be calendared for Jury trial.  The Defendant petitioned the United States Fourth Circuit Court of Appeals for permission to appeal Judge Hemphill’s Order, basing its argument on the grounds that there was a conflict between interpretation of controlling State law between the United States Supreme Court and the South Carolina Supreme Court. They denied the Defendant’s petition and the case was later settled. This case was significant because it involved the question of the definition of a statutory employee under the South Carolina Workman’s Comp Act.

	(d)	Canzadia White, as Administratrix of the Estate of Richard C. Carter, deceased v. Holsum Bakery, Inc. (1972).  This was a wrongful death case in which all of the witnesses of the Plaintiff’s accident were the deceased’s minor children. A lot of preparation was required to ensure that the minor children would be qualified by the Court to testify. A verdict was returned for the Plaintiff, and it has been said that this was at that time, the highest jury verdict returned in Chester County for the wrongful death of a black man.

	(e)	Crystal J. Harmon, Committee for Benjamin Joseph Harmon, an Incompetent v. Aegis Corporation, Long Mill Rubber Company and Ryder Truck Rental Company, U.S. District Court, Greenville Division, Complaint filed August 1, 1985.  The Plaintiff, Benjamin J. Harmon, age 21, suffered a totally and permanently disabling brain injury on July 14, 1983, when the automobile he was driving was struck by the Defendant, who had disregarded a traffic control device. I began representing the Plaintiff shortly after his accident, and successfully negotiated an agreement that the carrier would pay for immediate medical care.  This was medically significant because it is essential that a person with a brain injury receive extensive rehabilitation immediately after the injury to maximize potential improvement.  During my representation, I traveled rather extensively and learned that there are not many facilities in the United States that can adequately care for those with head injuries.  A jury was drawn for trial, however, approximately one week before the trial was scheduled to begin, the case was settled in 1986.  It was a personally significant case in that it was the largest settlement I ever obtained and required more preparation than any other legal matter I ever handled.

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

	(a)	Walter Neal and Industrial Chemical Company, Inc. v. J. Simpson Darby, L.H. Schwieterman, John Archie Lucas, Donald B. Murray, Marion M. Thomas, and J. F. Martin as members of the Chester County Council and the County of Chester, S.C. Court of Appeals, June 22, 1984; 282 S.C. 277; 318 S.E.2d 18.

	(b)	Chester County Hospital and Nursing Center v. J.F. Martin, Simpson Darby, John Lucas, Marion M. Thomas, Don Murray, Charlisle Roddey, Lowell Schweiterman, individually and as members of the Chester County Council, and the Chester County Council, S.C. Court of Appeals; March 6, 1984; 281 S.C. 25; 314 S.E.2d 25.

	(c)	Thomas Beckham v. Sara Kay B. Short, S.C. Supreme Court; and the S.C. Court of Appeals, June 5, 1989, and January 25, 1988; 380 S.E.2d 826; 298 S.C. 348; 365 S.E.2d 42; 294 S.C. 415

	(d)	Patricia Moore Lucas v. Ernest Wendell Lucas, S.C. Supreme Court; May 9, 1983; 302 S.E.2d. 863; S.C.

	(e)	Willie Mack Thomas, Sr. and Naomi F. Thomas v. George Wilson, individually and d/b/a Palmetto Mobile Homes, S.C. Court of Appeals; March 9, 1984; Memorandum Opinion No. 84-MO-007

21.	List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  .

	I have been serving as a Circuit Court Judge since July 1991, and have not practiced law since that time.  I handled a number of criminal cases; however, I do not recall any of the cases being appealed to the Supreme Court or to the Court of Appeals.  I do recall several criminal appeals from the Magistrate Court to the Circuit Court, but I do not recall the names of the individual Defendants at this time.

22.	Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  Yes.

	July 1991-February 1999:  S.C. Circuit Court At Large Seat #8;

	February 1999-Present:  Resident Judge, Sixth Judicial Circuit.

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

	(a)	Louis J. Truesdale v. Parker D. Evatt and the South Carolina Department of Corrections, et al.  The subject of this Order deals with the reimbursement of expenses incurred by expert witnesses called upon by Petitioner Truesdale in his death penalty case.  The Appeal of his case is reported at 301 S.C. 546, 393 S.E.2d 168.

	(b)	State of South Carolina v. Gary Allen Rimert, Opinion No. 24093, 446 S.E.2d 400. The issue addressed in this Order is whether or not a jury in a criminal case is entitled to hear evidence regarding the sentence a Defendant may receive if he is found guilty but mentally ill. I held that the jury’s function was to determine guilt and that information about sentencing is irrelevant to such a determination. The Supreme Court affirmed.

	(c)	Carol Ann Berkebile v. William C. Outen, 311 S.C. 50 and 426 S.E.2d 760. This Order holds that losses from video poker playing are not recoverable pursuant to § 32-1-10 S.C. Code Ann.   I held that Section 32-1-10 removed the common law bar to recovery of losses from engaging in illegal gambling. Therefore, if the loss resulted from legal gambling, § 21-1-10 does not apply and a Plaintiff cannot recover. Unfortunately, the Supreme Court disagreed and I was reversed.

	(d)	City of Folly Beach v. Atlantic House Properties, Opinion No. 24384, 321 S.C. 241, 467 S.E.2d 928. In this Order, I ordered that the Defendants in a condemnation action pay the Plaintiff’s reasonable attorneys fee pursuant to § 28-2-510 S.C. Code Ann. The Supreme Court reversed.

	(e)	Betty Williams, et al. v. The Zoning Board of Adjustment of the City of Rock Hill and the New Hope Carolina, Inc.  This Order affirms the City of Rock Hill Zoning Commission’s issuance of a permit to New Hope Carolina allowing it to operate an institution to care for emotionally handicapped children.

24.	Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

	South Carolina House of Representatives, elected, 1982-1991;

	Chester County Airport Commission, appointed, 1978-1980;

	Chester County Attorney, appointed, 1980-1982.

25.	List all employment you have had while serving as a judge other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

	I withdrew my candidacy for the South Carolina Court of Appeals, Seat #6 on February 4, 2003, after having been selected one of the three candidates selected by the Judicial Merit Selection Committee.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

	Textile, Inc., Gastonia, North Carolina;

	Textile employee during summers while in college; 1964-1968.

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete, current financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities? Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.	Have you ever been sued, either personally or professionally?  If so, give details.

	Yes.  I was sued as a member of the Chester County Legislative Delegation by a taxpayer who demanded that the Delegation, rather than the Chester County School Trustees, set the school tax millage. The Circuit Court later ruled that the Chester County Board of School Trustees had the taxing authority.

	Since becoming a Circuit Court Judge, I was also sued by a prisoner acting Pro Se. The case was filed in United States District Court and the Civil Action Number was 4:92-2623-3BD and was entitled:  Priest Gerald Garner, #170960 v. Charles Molony Condon, Solicitor; Lee E. Berlinsky, Asst. Solicitor; Paul E. Short, Jr., Judge; Det. Guy R. Vanhorn; Det. Frazier; Det. M. Benton; Det. Kay Colleton; and William L. Howard, Judge. I was dismissed from the case by Order dated August 26, 1993, which was duly signed and executed by Judge Ross Anderson.

		I was also sued by another prisoner, Mark Steven Fortier.  This case was entitled Mark Steven Fortier v. Medlock, et al., Civil Action Number 3:920 C.V.-33121. This case was filed in U.S. District Court by Mr. Fortier against the Attorney General for South Carolina, me, as Circuit Court Judge, and several other officials. Mr. Fortier was the first State Wide Grand Jury case involving pornography.  I was sentencing Judge and Mr. Fortier was apparently unhappy with his sentence.  I was subsequently dismissed from the case by United States District Judge.

		I was recently sued by Mr. Reco Cauthen, although I was never served with process as required by the S.C. Rules of Civil Procedure.  I presided over Mr. Cauthen’s trial of Grand Larceny, Kidnapping, Possession of a Weapon during the Commission of a Violent Crime, Armed Robbery and Burglary 1st Degree in November 2003 in Chester, South Carolina. During the trial Mr. Cauthen was allegedly placed in a holding cell with 2 of his co-defendants who had turned State’s evidence. The suit arises out of an alleged fight which ensued.

36.	Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.	S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.

	2/25/04:  Postage, $61.79; 3/5/04:  Postage, $8.14.

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.	Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  Yes.  I have contacted my Representative to advise him that I would be a candidate for the Court of Appeals, Seat #1.

46.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

	(a)	Chester County Bar Association;

	(b)	South Carolina Bar Association;

	(c)	South Carolina Association of Circuit Court Judges, Past President, 2000-2001;

	(d)	American Bar Association.

47.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

	(a)	Purity Presbyterian Church: former Deacon, Elder;

	(b)	Sertoma International, Life Member;

	(c)	Chester Shrine Club;

	(d)	Chester Masonic Lodge;

	(e)	American Legion;

	(f)	Chester Men’s Golf Association;

	(g)	Phi Delta Phi.

48.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

	While I was practicing law, I had the pleasure to serve and to gain valuable experience on the Board of Commissioners on Grievances and Discipline.

49.	Personal References:

	(a)	Mr. Charles E. Foster 

		Post Office Box 1910, Chester, South Carolina 29706

		(803) 581-5225

	(b)	Mrs. Brenda T. McBrayer 

		Assistant Vice President, First Citizens Bank

		Post Office Box 490, Chester, South Carolina 29706

		(803) 377-7151

	(c)	Rev. Marc Mason 

		Minister, Purity Presbyterian Church

		Post Office Box 278, Chester, South Carolina 29706

		(803) 377-8175

	(d)	Mr. Marvin Waldrep 

		129 Church Street, Chester, South Carolina 29706

		(803) 581-6222

	(e)	Ms. Ann Campbell

		117 Main Street, Chester, South Carolina 29706

		(803) 377-4162

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.  I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Paul E. Short, Jr.	Date:  March 11, 2004



THE CHAIRMAN:	The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the appellate bench.  Our inquiry has focused on nine evaluative criteria, which have included a survey of the bench and the bar, a SLED and FBI check, credit check, grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of any newspaper articles in which your name might have appeared, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your election or candidacy, and there are no witnesses present to testify today.  Do you have a brief opening statement you would like to make?

A.	Yes, I have been serving now �� I've been a member of the bar for 32 years.  Excuse me, 33 years, including the practice of law and being on the bench.  I really enjoy the trial practice and the trial bench, but at this stage of my career I would like to have an opportunity to serve at the appellate level.  I really enjoy the academic area that presents wherein trial judges are able to research the issues a little more thoroughly and with a little more time and reflect on those and write an opinion.  That's why I'm seeking the seat at this time.

THE CHAIRMAN:	Thank you, Judge Short.  If you would, at this time answer any questions our able counsel, Mr. Dennis, might have.

MR. DENNIS:	Mr. Chairman and members of the Commission, I have a couple of procedural things to get out of the way before we get started.  As you all know, Judge Short has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask those questions be waived in this public hearing today. 

THE CHAIRMAN:	Without objection.

MR. DENNIS:	I would also ask the statement be entered into the public record at this time.

THE CHAIRMAN:	Without objection.  It will be done at this point in the transcript.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:		Paul E. Short, Jr.

Address:		158 Main Street, Room 107

			Post Office Box 1006, Chester, South Carolina 29706

Work Telephone:	(803) 581-5011

E�Mail Address:	pshortj@sccourts.org

1.	Do you plan to serve your full term if elected?  Yes.

2.	Do you have any plans to return to private practice one day?  No.

3.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I do not believe a judge should have ex parte communications with attorneys to discuss any issue involved in a case.  An ex parte communication may be necessary on some occasions to issue a Temporary Restraining Order as required by the South Carolina Rules of Civil Procedure.

5.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?  I would recuse myself on any case in which I felt that my former association with someone would prevent me from being fair and impartial to all parties involved.

6.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If I believed that something I disclosed had even an appearance of bias and a party requested me to recuse myself, I would grant that Motion.

7.	What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I normally do not accept gifts or anything of value from attorneys or other individuals. I have attended conferences sponsored by organizations such as the South Carolina Bar Association, South Carolina Trial Lawyers Association, and South Carolina Defense Lawyers Association. On some of these occasions my registration fees, lodging, and meals have been provided by these organizations and attorneys. Of course, all of the Circuit Court Judges were invited and the Chief Justice approved our attendance. On a few of these occasions, I have gone to dinner with a group of attorneys and other Judges during these conferences; however, to my knowledge, none of the attorneys had any matters pending before me.

8.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report it to the appropriate board, commission, or court.

9.	Are you affiliated with any political parties, boards or commissions that need to be re�evaluated?  No.

10.	Have you engaged in any fund�raising activities with any political, social, community, or religious organizations?  No.

11.	How would you prepare for cases that were before you?  I would review the transcripts of record, briefs, and conduct preliminary research on the issues involved in any particular case.

12.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I do not believe in “judicial activism”. I believe that under our Constitution, Judges are elected to interpret the law, not to promote or set public or social policy. When the issue of ambiguity of a statute is before the Court, I believe that Judges should refer to the legislative history of the statute in an attempt to interpret the law in a manner consistent with the Legislature’s intent.

13.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system? I would participate in all available continuing legal education in order that I could be as qualified as possible to serve as a member of the Court of Appeals. I would also attempt to be appointed to certain committees in order that I might contribute to the improvement of our legal system and the administration of justice. One such area of interest to me is criminal case management, and I would like to work to implement this system in our rural counties.

14.	Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  I believe that I have actually become closer to my family since I have been on the bench the last thirteen (13) years.

15.	Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  No.

16.	Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)	The use and value of historical evidence in practical application of the Constitution:  I believe that historical evidence would be very valuable in determining the application of our Constitution. My analysis would include efforts to determine the intent of the framers of our Constitution in any particular area of the law.

b)	The use and value of an agency’s interpretation of the Constitution:  I believe the Court should be bound by the framers’ intent in interpreting our Constitution and not that of a particular agency.

c)	The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:  I believe that documents produced contemporaneously to the Constitution should be given the greatest weight in determining the framers’ intent.

17.	Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.	Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  Local governments do not have plenary authority. All grants of authority to the local governments flow from the State level in our Constitution and statutes.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.	Have you written any scholarly articles?  Yes.  I have written several research papers for courses I have completed in the Master of Judicial Studies Degree program.

23.	What do you feel is the appropriate demeanor for a judge?  I believe that a Judge should treat every person with dignity and respect, and above all, a Judge must be fair in his dealings with all litigants, attorneys, and other persons who may appear in his Court.

24.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  These rules apply seven days a week, twenty-four hours a day.

25.	Is there a role for sternness or anger in meetings with attorneys?  I believe a judge should do everything possible to prevent himself from becoming angry with attorneys.  I do believe that in some instances a judge must be firm in his rulings in order that the attorneys will respect the orders and decisions of the court.

26.	How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  $69.93.  This amount has not been reported.

27.	Have you sought or received the pledge of any legislator prior to this date?  No.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  Yes.  I have contacted my representative to advise him that I would be a candidate for the Court of Appeals, Seat #1

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Paul E. Short, Jr.

Sworn to before me this 15th day of March 2004.

Notary Public for S.C.	My Commission Expires:  January 21, 2009



MR. DENNIS:	Also included in the notebooks for your review today is a copy of the candidate's personal experiences statement.  One final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, the candidate meets the constitutional requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MR. DENNIS:

Q.	Judge Short, why do you want to serve on the Court of Appeals bench?

A.	Basically just what I said.  I have been involved with the practice of law or in areas related thereto now for 33 years, and all of my experience has been at the trial level.  I tried cases either as a lawyer or a judge.  At this time, at this stage in my career I think I would like to serve in the area as I'm a little more academically inclined.  I would be able to devote more time to research and reflection on issues that interest me.

Q.	Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience up to this point will help you to be an effective appellate judge.

A.	Well I have a quote I'm quite fond of.  When Judge Dennis Shed was seeking �� going through the nomination process in the Fourth Circuit United States Court of Appeals, Senator Sessions from Alabama stated that trial experience is a crucible for training an appellate judge.

	I graduated from law school in '71 and began to practice law in Chester.  I practiced law in Chester for 20 years.  During that time I practiced before all of the state courts and the magistrate's court and the federal courts.  I tried a lot of criminal cases as a lawyer.  I tried a lot of civil cases involving personal injury, appeared before the Workers' Compensation Commission at that time and other administrative agencies.  Also in 1983 I was elected to the General Assembly and served for nine years. 

	That experience gave me a deeper appreciation of the different branches, the roles of the different branches of government and gave me a healthy respect for that.  Also, I've been on the bench now for 13 years. I have tried a lot of cases, very diverse, some of novel question.  I think those experiences that I would bring I hope would help me contribute as an appellate judge on the Court of Appeals if I'm fortunate enough to be elected.

Q.	While we're on the subject of your experience, looking back over the course of your career, is there any particular area of substantive law that you feel you may be a little weaker in than other areas of law?

A.	I would say probably domestic relations at this time because I haven't �� I practiced domestic relations law, but since I've been on the bench for 13 years on the circuit level I haven't practiced any domestic law.  I do read advance sheets, not all domestic opinions, but many of them.

Q.	Conversely, do you think there's an area of substantive law that you are particularly strong in--an asset that you could bring to the Court of Appeals?

A.	I think that I've had a vast experience in criminal practice, and also I think that that experience in evidentiary law.  I think, if I have any strengths those would �� I don't know if I have any more than anyone else that has had my experience, but I think that my experience probably would help me.  Those would be my strengths that I would bring to the bench, I think, at the appellate level.

Q.	If you were on the Court of Appeals, how would you go about creating your written work product?

A.	My understanding is that they now serve on the Court of Appeals in three judge panels and they meet before and after they hear oral argument on the case.  I would conduct preliminary research myself and also direct, hopefully, direct my law clerk in the right direction in the issues that I feel after reading the transcripts and the briefs that need to be addressed, and during oral argument ask any appropriate questions that need to be asked of counsel, and then do my final research thereafter and write my opinion.

Q.	Judge, if you were looking back on your career in Court of Appeals, what would you like to be said your legacy was?

A.	I would like it to be known that I was someone that was fair and courteous in my dealings with all the litigants and parties and all persons that came before the Court.  That my opinions were well written and well thought out, and that I brought a degree of honor and respect to the court.  That's what I would like to be remembered by.

Q.	Judge, when is it appropriate for justices or judges on the appeals court to use concurring and dissenting opinions?  And what do you feel are the dangers involved with using those two types of opinions?

A.	First, I think it's important when you can be and not sacrifice any of your principles or any opinions that you hold dearly on any issues, that you try to be a team player.  However, sometimes certainly concurring and dissenting opinions are necessary.  The majority perhaps decides a case on one principle of law and you just feel it's totally inapplicable, but you do agree in the results.  And you may be forced to write a concurring opinion, likewise in dissenting.

	The problem with that is sometimes, if it's a novel issue, the Court may be seen as being a little weak on that issue.  So the bar might not get the right message that the Court is trying to send.  So I think you should be ever cognizant of it.

	The same in dissenting opinions, you certainly just can't concur just to be in agreement.  You can't sacrifice your opinions just to be in agreement with everyone.

	I think a good example of that is on the novel issue of law it's very important that the Court be in agreement if they can.  Brown versus Board of Education comes to my mind.  Chief Justice Warren worked very hard on that case to make sure that it was a nine zip decision because that was a very important issue of law at that time.

Q.	Judge, if you were elected to the Court of Appeals, where would you locate your primary chambers?

A.	I always thought that it would be in Chester where I live.  However, if the chief judge or legislature or court administration, the chief justice or anyone directed that we needed to be anywhere else, Columbia or Greenville or whatever, I certainly would go there.  I would go wherever that was required. 

	It's my understanding that Charleston even sounds good, but my understanding is that with the cutback in funds they don’t want you to travel any more than necessary.

Q.	Judge, even though you have addressed this in your sworn affidavit, could you please explain to the members of the Commission what you think is appropriate demeanor for an Appeals Court judge?

A.	I think you should treat everyone with dignity and respect in your dealings, not just in court but always, and you should be fair.  You have to try to exhibit an appearance of fairness.  You want to be fair and you want them to know that you are fair, so you need to project that to them so they'll see that.

	Of course, you also need to be committed, I think, to the virtues of honesty, integrity and service to others.  And you need to always, I think, conduct yourself in a manner which you hope will bring respect to the judicial branch of government at all times.  I think that's the important demeanor of a judge.

Q.	Thank you very much, Judge Short.  I have just a couple of housekeeping questions that I'm going to run through with you real quick. Have you sought or received the pledge of any legislator prior to this date?

A.	No, sir.

Q.	Have you sought or been offered a conditional pledge of support from any legislator pending the outcome of this screening?

A.	No, sir.

Q.	Have you asked any third party to contact members of the General Assembly on your behalf?

A.	No, sir.

Q.	Have you contacted any members of the Commission?

A.	Well, I advised Chairman Delleney that I was going to be a candidate since he's my representative.

Q.	Do you understand the 48�hour rule?

A.	Yes, sir.

MR. DENNIS:	I would just note for the record that any concerns raised during this investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions. 

THE CHAIRMAN:	Does any member of the Commission have any questions for Judge Short?  There being no further questions, Judge Short, again, we thank you for your long service on the Circuit Court.  And I would remind you that this ends this portion of the public hearing screening.  If we wanted to reconvene and call you back we could do that.  I expect we'll finish today and we’ll do a report.  Forty�eight hours after that report is issued--the date and time will be on the face of the report--at that point you can seek pledges, not before.

	In any event, I want to thank you for your service on the bench.  Thank you for your willingness to offer as a candidate for Court of Appeals and hope you have a safe trip back to Chester.  

	We're ready to move on to Judge Armstrong.  We have before us, the Honorable Robert S. Armstrong who is currently serving as Family Court Judge and seeking a position on the South Carolina Court of Appeals.  If you would, Judge Armstrong, raise your right hand and be sworn.

ROBERT S. ARMSTRONG, being first duly sworn, testified as follows:

THE CHAIRMAN:	Did you have an opportunity to view your Personal Data Questionnaire?

THE WITNESS:	Yes, sir.

THE CHAIRMAN:	Is there anything that you need to change or add to it?

THE WITNESS:	No, sir.

THE CHAIRMAN:	Do you object to our making that a part of the record of your sworn testimony?

THE WITNESS:	No, sir.

THE CHAIRMAN:	It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Candidate for South Carolina Court of Appeals Seat 1,

NAME:				Mr. Robert S. Armstrong

BUSINESS ADDRESS:	P.O. Box 1693, Ridgeland, S.C. 29936

E-MAIL ADDRESS:		RarmstrongJ@sccourts.org

TELEPHONE NUMBER:	(office):  843-726-5571

2.	Date of Birth:  August 12, 1956

Place of Birth:  Laurens, S.C.

3.	Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status:  I have been divorced twice.  I was the moving party when I was divorced in Hampton, S.C. on September 16, 1990 on the ground of living separate and apart for more than one year without cohabitation.  My ex-wife, Becky, was the moving party when we were granted a divorce in Savannah, Georgia on May 21, 1997 on the ground of irreconcilable differences.

	Two Step-children.

6.	Have you served in the military?  I have not served in the military.

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

	University of South Carolina, 1975-1978, B.A.;

	University of South Carolina, 1979-1982, J.D.

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law. If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

	South Carolina, 1982.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

	USC Karate Club, 1975–1978;

	Pi Kappa Alpha Fraternity, 1975-1978 (Sergeant-at-Arms).

10.	Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.

(a)	Each year I have exceeded the required number of CLE hours by attending the Family Court Judges Conference; Family Law Midyear Meeting; Bench/Bar Family Law Seminar; Annual Judicial Conference; and the South Carolina Trial Lawyers Convention.

(b)	Upon election to the Family Court in 1998, I attended the Orientation School for New Family and Circuit Court Judges.  Also, in 1998, I attended the Seminar for Chief Judges for Administrative Purposes.

(c)	In addition, I completed a one-week course sponsored by the National Judicial College on current issues in family law.  Last April I was one of 25 Judges selected to attend the National Judicial College to study remedies for international kidnapping pursuant to the Hague Convention.

(d)	I also attended a seminar on ethics and professionalism in 2002.  The title of this seminar was, Enhancing the Accountability of Lawyers for Unprofessional Conduct.

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?

(a)	November 1998, Bench/Bar CLE.  I gave a presentation on issues in juvenile crime;

(b)	October 1998, Annual Solicitor’s Convention.  My talk was on issues in juvenile crime;

(c)	October 2001, Annual Solicitor’s Convention.  I spoke on issues relating to competency;

(d)	December 2001, South Carolina Bar/CLE, in Columbia.  I spoke on the Family Court cases that arose during the year in a seminar that focused on state case law and developments;

(e)	January 2003, GAL Certification Training.  This seminar was a two-day training session for certification under the new GAL statute.  I spoke on the second day on report writing, focusing on hearsay and the rules of evidence.

12.	List all published books and articles you have written and give citations and the dates of publication for each.

	“Up From the Lowcountry, Who is this New Kid on the Block?” Fall Issue, 1983, South Carolina Trial Lawyers Bulletin.  This was an article on the Honorable William T. Howell after his election as Chief Judge of the Court of Appeals.

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

South Carolina Bar, 1982;

United States District Court, 1992.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Law Clerk, The Honorable William T. Howell, 1982–1983;

Public Defender for Allendale, Hampton, and Jasper Counties, 1983–1985;

Assistant Solicitor, 14th Judicial Circuit, 1985–1990;

Deputy Solicitor, 14th Judicial Circuit, 1990–1995;

Private Practice, 1995-1998, Sole practitioner with primary emphasis on family, criminal and personal injury cases.

15.	What is your rating in Martindale-Hubbell?  “BV”

16.	What was the frequency of your court appearances during the last five years prior to election to the bench?

(a)	federal:	0;

(b)	state:		100%.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years prior to election to the bench?

(a)	civil:		15%;

(b)	criminal:	65%;

(c)	domestic:	20%.

18.	What percentage of your practice in trial court during the last five years prior to election to the bench involved matters that went to a jury?

(a)	jury:		75%;

(b)	non-jury:	25%.

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters prior to election to the bench?

I was the sole counsel in all of my cases except for 10 death penalty cases that I prosecuted as co-counsel.

19.	List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)	Hughes v. Hughes, 95-DR-18-1522, 95-DR-18-1526.  I represented the wife in a divorce action in Dorchester County.  Issues involved adultery, physical cruelty, and custody.

(b)	Broxton v. Broxton, 95-DR-25-333.  I represented the wife in a divorce action in Hampton County.  She was granted a divorce on the ground of adultery.

(c)	Rivers v. Boyd, 96-CP-27-95.  This was an action brought on behalf of the heirs of Mattie Rivers to quiet title to land in Jasper County.

(d)	State v. McConnell, 449 S.E.2d 778 (Ct. App. 1994).  I was appointed special prosecutor in Dorchester County.  The defendant was convicted of reckless homicide.

(e)	State v. Anderson, 91-GS-07-413; 91-GS-07-414.  This case involved the prosecution of a defendant accused of sexually assaulting and kidnapping a deputy’s wife.  He was convicted.

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

(a)	Jasper County Department of Social Services v. William Bostic and Jackie Bostic; In Re: Jack and Daniel Bostic, Juveniles under the age of seventeen; Ex Parte: Darrell Thomas Johnson, Jr.  I represented the Respondent, Jasper County DSS.  The Supreme Court affirmed the lower court in Memorandum Opinion, Number 92-MO-181, filed July 6, 1992.

21.	List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

22.	Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

I was elected to Seat 3, the Family Court for the 14th Judicial Circuit, on May 8, 1998 and have served continually since.

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)	Beauchamp v. Beauchamp, 98-DR-32-693; 2000-UP-612.

The issues in this case were custody, child support, attorney fees, GAL fees, and expert fees.

(b)	Bakala v. Bakala, 98-DR-07-687; 576 S.E.2d 156 (2003).

The issues in this case were complicated by the fact that the defendant, Father, lives in the Czech Republic and chose not to attend the trial.

(c)	Brown v. Malloy, 99-DR-04-129, 546 S.E.2d 195 (Ct. App. 2001).  The main issue in this case was notice to the biological father.

(d)	Arnal v. Arnal, 99-DR-07-1608.  The issues were visitation, child support, equitable division, attorney and GAL fees.

(e)	Kaiser v. Kaiser, 01-DR-07-770.  The main issue in this case was custody.

24.	Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

	Assistant Solicitor, 14th Judicial Circuit, appointed 1985–1990;

	Deputy Solicitor, 14th Judicial Circuit, appointed 1990–1995.

25.	List all employment you have had while serving as a judge other than elected judicial office.  None.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 

Yes, I ran unsuccessfully for At-Large Seats in the Circuit Court in February 1994, February 1996, and May 1996.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete, current financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy? No.

34.	Have you ever been sued, either personally or professionally?  No.

36.	Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code Section 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code Section 2-17-10(14)?  No.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code Section 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.	S.C. Code Section 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.	S.C. Code Section 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened? No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.	Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)	South Carolina Bar;

(b)	Beaufort County Bar.

47.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)	Member, Advisory Board, Hilton Head High School, Law and Justice Academy;

(c)	Member, The University Club; Former Member, Hampton County Country Club (the club went out of business).

48.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

(a)	Member, The Chief Justice’s Commission on the Profession;

(b)	Appointed by the Chief Justice to help implement Rule 608, SCACR in the 14th Judicial Circuit;

(c)	Past Regional Vice President, South Carolina Family Court Judges Association;

	I believe that my varied legal experience as a circuit court judge’s law clerk, public defender, prosecutor, and sole practitioner have given me a solid foundation for the Bench.  I have called upon this experience daily to make decisions that have a profound effect on peoples’ lives in my nearly six years on the Family Court.

		I have been honored to serve on the Chief Justice’s Commission on the Profession.  In that capacity, I was selected as a member of the sub-committee to draft a Judge’s Oath.  I am currently on a sub-committee to develop an intern program for law students to learn from sitting judges.

		I believe that this experience gives me the ability to make a positive contribution to the Court of Appeals.

49.	Personal References:

(a)	Charles A. Laffitte, Jr.

P.O. Box 158, Hampton, S.C. 29924

803-943-2671

(b)	Donald A. Fanning

28 Audubon Road, Beaufort, S.C. 29907

843-524-4071

(c)	Jean K. McCormick

P.O. Box 1126, Beaufort, S.C. 29901-1126

843-522-3710

(d)	Anne S. Douds

236 Green Winged Teal Drive, Beaufort, S.C. 29907

843-524-1454

(e)	Jonathan R. Hendrix

P.O. Box 849, Lexington, S.C. 29071

803-359-1550

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.  I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Robert S. Armstrong	Date:  March 11, 2004



THE CHAIRMAN:	The Judicial Merit Selection has thoroughly investigated your qualifications for service on the appellate court bench.  Our inquiry focused on nine evaluative criteria, which included a survey of the bench and the bar, a SLED and FBI check, credit check, grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of any newspaper articles in which your name may have appeared, study of previous screenings, and a check for economic conflicts of interest.  We have no affidavits filed in opposition to your candidacy or election, and there are no witnesses present to testify here today.  Do you have a brief opening statement you would like to make?

THE WITNESS:	No, sir.

THE CHAIRMAN:	Thank you, sir.  At this time, if you would, answer any questions our counsel, Mr. Dennis, may have for you.

MR. DENNIS:	Mr. Chairman, members of the Commission, I have a few procedural matters to take care of.  Judge Armstrong has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask that those questions be waived in the public hearing today. 

THE CHAIRMAN:	Any objection?  Without objection.

MR. DENNIS:	I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:	It will be done at this point in the transcript.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:		Robert S. Armstrong

Address:		P.O. Box 1693, Ridgeland, S.C. 29936

Work Telephone:	843-726-5571

E�Mail Address:	RarmstrongJ@sccourts.org

1.	Do you plan to serve your full term if elected?  Yes.

2.	Do you have any plans to return to private practice one day?  No.

3.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I do not engage in ex parte communications.  In the Family Court we are required to consider granting ex parte orders in emergency situations.  A hearing is scheduled as soon as possible after issuing one of these orders.  This is the only circumstance to justify this type of communication.

5.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?  I treat lawyer-legislators the same as any one else making an appearance in my court. To date, I have not had a motion to recuse myself under such circumstances.

6.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would probably grant the motion to avoid the appearance of any impropriety. 

7.	What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not and would not accept gifts from anybody that made or will make an appearance in my courtroom.  I do not have a problem with social hospitality, such as lunch or dinner (assuming that they do not have a case in my court) with long-time friends.  I have attended the South Carolina Trial Lawyer’s Association Convention since all judges are invited.  The Association pays for the hotel room.  

8.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would have an ethical duty to report it.

9.	Are you affiliated with any political parties, boards or commissions that need to be re�evaluated?  No.

10.	Have you engaged in any fund�raising activities with any political, social, community, or religious organizations?  No.

11.	How would you prepare for cases that were before you?  I would study the briefs, case law, and transcript of record.

12.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I firmly believe that the Legislature should make the laws, not the courts.  The court should insure that the legislative intent is sustained by its rulings.

13.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I am a member of the Chief Justice’s Commission on the Profession.  I have served on the sub-committee to draft the Judge’s Oath.  I am currently on the sub-committee to develop an intern program for law students to learn from sitting judges.  I was recently reappointed to another term on the Commission so I hope to continue to participate in making the legal system better.

14.	Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  When I leave court, the work and problems stay there.  I have outside interests such as golf, kayaking, exercise, and studying Spanish to help me decompress.

15.	Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  I am currently on an advisory board at Hilton Head High School to help develop curriculum and standards for its Law and Justice Academy.

16.	Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)	The use and value of historical evidence in practical application of the Constitution:  When interpreting the Constitution, the court is guided by the ordinary and popular meaning of the words used.  See, Richardson v. Town of Mount Pleasant, 566 S.E.2d 523 (S.C. 2002).  If the “historical evidence” is established case law I would give greater weight to this established precedent.

b)	The use and value of an agency’s interpretation of the Constitution:  I would place the least weight on this area since the agency might not have analyzed the Constitution as required by our case law.

c)	The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:  This may be useful if it aids the court in determining the ordinary and popular meaning of the words used.

17.	Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.	Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  I believe that all grants of authority to local government are derived from the Constitution and enabling legislation.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.	Have you written any scholarly articles?  No.

23.	What do you feel is the appropriate demeanor for a judge?  I believe that a judge should be fair, courteous, and show respect to all those that appear in court.

24.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  These rules apply wherever you are.

25.	Is there a role for sternness or anger in meetings with attorneys?  No.

26.	How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.	Have you sought or received the pledge of any legislator prior to this date?  No.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Robert S. Armstrong

Sworn to before me this 11th day of March 2004.

Notary Public for S.C.	  My Commission Expires:  June 28, 2004



MR. DENNIS:	Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  One final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, the candidate meets the constitutional requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MR. DENNIS:

Q.	Judge Armstrong, why do you want to serve on the Court of Appeals?

A.	I have found while on the Family Court I sometimes get a case that lasts one, two, three, four, even five days.  And, of course, after I get one of those cases I take it under advisement.  I found that I really enjoyed having the time to reflect on the issues that arise during those cases, having time to actually research the issues and then issuing an opinion.

	Also, what I like about the Court of Appeals is it deals with other areas of the law. That's about the only place you'll get to decide all the areas of the law.

Q.	Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far will help you to be an effective appellate judge.

A.	Yes, sir.  When I got out of law school I was a law clerk for a Circuit Court judge, I was a public defender, I've been a prosecutor.  I've been in private practice, tried over 200 cases.  I was co�counsel on ten death penalty cases.  I've been a Family Court Judge six years this May.

	Since I've been a judge I've had the opportunity to go out to the National Judicial College twice.  I was fortunate enough to be appointed on the Chief Justice's Commission on Profession, served on two subcommittees on that commission and on the subcommittee to draft a judge's oath, and also a subcommittee to implement a summer intern program. 

	And really, that has benefited me a great deal.  Because on those subcommittees I have served with two other people so I learned how to deal with two other people and try to build a consensus and how to reach a common ground.  So I think all of that would serve me well.

Q.	Is there a single substantive area of law in which you feel weak?  And, if so, how would you compensate for that?

A.	There's no area that I feel I'm weak in.  There are other areas that I have less experience in.  I have less experience in the civil side so what I would have to do would be just prepare like I would prepare in any case. Just study the issues, do the research, work hard and, you know, I think I would be fine.

Q.	Conversely, Judge Armstrong, do you think there's a substantive area of law that you feel particularly strong in and in which that strength would be an asset to the Court of Appeals?

A.	Based on my last six years as Family Court Judge I think that would be an asset.  Also, my background--I was with the solicitor's office, a prosecutor for ten years, and public defender for two.  So I think my background in criminal law and with the Family Court would be my strongest areas.

Q.	How, sir, would you go about preparing your written work product on the Court of Appeals?

A.	I would research, listen to arguments and write the opinion.  The issue I've always heard raised is how would you use your law clerks.  Right now we don't have law clerks in the Family Court so I haven't had to deal with that. 

	But probably one of the best quotes I read about dealing with the law clerks was in Chief Justice Toal's book on appeal practice in that she equated the law clerk like a caddy in golf.  The caddy can help you select a club, try to determine the yardage, read the depth in the green, but ultimately you have to hit the shot.  That's the same way with being the judge.  You're the one who has to hit the shot.  You have to write the opinion.  That's my view.

Q.	What would you like your legacy to be as a judge on the Court of Appeals?

A.	That I worked hard and wrote clear, thoughtful opinions; that I left it in a better place than when I arrived.

Q.	When is it appropriate to write a concurring or a dissenting opinion?  And if appropriate, what are the dangers of using those two types of opinions?

A.	I believe in collegiality.  You reach a result by the cooperation of all the members on the panel.  I think writing a concurring opinion should be rare, and the reason for that is the Court of Appeals is primarily to correct errors.  It’s not a law giving court like the Supreme Court.  So just to correct errors I don’t think you need to write a concurrent opinion that often.  There might be a rare occasion that you need to.

	As far as dissents, I think it might be if you have a strongly held view on a particular issue and you shouldn’t give up that view and you should write a dissent.  You might feel that it’s an issue that the Supreme Court should ultimately decide.  And, you know, a dissent in a Court of Appeals case is one criteria they look at whether or not to grant cert.  If you felt strongly about it, I think you should do it.

Q.	Do you feel there are any dangers in writing dissenting or concurring opinions?

A.	Right, I think you could ruin the collegiality.  You know, not stick out like a sore thumb--stick out when you should be working together with the two other people on your panel to reach a common result.

Q.	If you were elected to the Court of Appeals, where would you have your chambers?

A.	It would be where my office is now in Jasper County.  I don't see any need for anybody having to build a new office anywhere else.  I think it would be more cost effective to keep it where I have it now in Jasper County.

Q.	Judge Armstrong, although you addressed this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge.

A.	Yes, I think whatever court you're on, trial level, appellate level, it should be the same.  That's calm, deliberate, respectful, patient, thoughtful.

Q.	Finally, Judge Armstrong, you reported in your PDQ that a complaint was filed against you since your last screening.  Would you please explain the subject matter of this complaint?

A.	All I know is once I got to the complaint I answered it as quickly as I could.  It was dismissed within weeks.  The gist of it was I think the person was just frustrated with the court system in general because it was a case, as I recall, and I had put it out of my mind until you asked me about it.  It was after a settlement. 

	It wasn't a really hot, contested case so I really was surprised to get a complaint   about it.  And, like I say, I responded and they dismissed it within a week finding there was no substance to it.

Q.	Thank you very much, Judge Armstrong.  I have a few housekeeping questions I have to go through.  Have you sought or received a pledge of any legislator prior to this date?

A.	No, sir.

Q.	Have you sought or have you been offered any conditional support of any legislator pending the outcome of your screening?

A.	No, sir.

Q.	Have you asked any third parties to contact members of the General Assembly on your behalf?

A.	No, sir.

Q.	Have you contacted any members of this commission?

A.	Only a form letter that I sent to all legislators saying that I was running.

Q.	Do you understand the 48�hour rule?

A.	Yes, sir.

MR. DENNIS:	I would note that the Lowcountry Citizens Committee reported favorably on Judge Armstrong.  I would ask that without objection that report be made part of the record.

THE CHAIRMAN:	Without objection.  It will be made a part of the record.

MR. DENNIS:	I would just note for the record that any concerns related during this investigation regarding the candidate were incorporated into the questioning of this candidate today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:	Thank you, Mr. Dennis.  Does any member of the Commission have any further questions for Judge Armstrong?  There being no further questions, again, Judge Armstrong, we appreciate your service on the bench.  We appreciate your willingness to serve on the Court of Appeals.  Of course you understand the 48�hour rule?

THE WITNESS:	Yes, sir.

THE CHAIRMAN:	Date and time on which you will be free to seek commitments will be listed on the report.  Of course this is the public hearing part of the screening.  We're expected to conclude it today, but if we didn't and wanted to reconvene and call you back we'd be free to do that.  In any event, we thank you for your willingness to serve and hope you have a safe trip back home.

	Our next candidate is Judge Matthews.  We have before us today the Honorable Carolyn C. Matthews, Administrative Law Judge, who seeks South Carolina Court of Appeals Seat Number One.  At this time, Judge Matthews, if you would, please, raise your right hand to be sworn.

CAROLYN C. MATTHEWS, being first duly sworn, testified as follows:

THE CHAIRMAN:	Have you had an opportunity to review your Personal Data Questionnaire?

THE WITNESS:	Yes, sir.  I reviewed all the documents I submitted last evening.

THE CHAIRMAN:	Is there anything that needs to be changed or added to the record?

THE WITNESS:	The only thing that might be added, I talked with Mr. Dennis about, asked about my prior employment history and thought they only wanted legal history.  But I would note for the record that from 1972 until 1975 in law school I was a secretary to a state agency, but that's the only change.

THE CHAIRMAN:	Do we have that?

MR. DENNIS:	Yes.

THE CHAIRMAN:	Do you object to our making the questionnaire a part of your direct sworn testimony?

THE WITNESS:	No, sir.  I understand it will be part of the record.

THE CHAIRMAN:	It will be done at this point in the transcript.

Amended PERSONAL DATA QUESTIONNAIRE

Candidate for the South Carolina Court of Appeals, Seat #1

NAME:		Carolyn Cason Matthews

[Note: The name under which I practiced law from 1978-1990 was Carolyn M. Adams]

BUSINESS ADDRESSES:	S.C. Administrative Law Judge Division

P.O. Box 11667, Columbia, S.C. 29211

E-MAIL ADDRESS:		ccmatthe@aljd.state.sc.us

TELEPHONE NUMBER:	(office): 803-734-0550

2.	Date of Birth:  November 8, 1950.

Place of Birth:  Columbia, South Carolina.

3.	Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status:  Married John Andrew McAllister, Jr. on July 3, 1999.

Divorced on September 12, 1983.  I was the moving party in the case Carolyn M. Adams v. Huel D. Adams, Jr., Family Court for the Fifth Judicial Circuit on ground of one year’s continuous separation.

Three children.

6.	Have you served in the military?  No.

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure

Furman University, 1968-1972, B. A. in English Literature, June 4, 1972;

University of London & Shakespeare Institute, Stratford-on-Avon, Fall 1970 (non-degree program);

University of South Carolina School of Law, 1975-1978, J.D. May 13, 1978.

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, November 8, 1978.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Furman University: Collegiate Educational Service Corps (1968-1972); Student Senate (1970-1972);

U.S.C. Law School: Order of Wig and Robe (Top 10% of Class);

American Jurisprudence Award, Torts (First in Class); Fall 1975, 1977-78:  Research Assistant to Professors John Montgomery and David Owen; research and assistance in drafting textbook, Keeton, Owen, and Montgomery, Products Liability and Safety, Foundation Press, Inc., 1980.

10.	Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.

2003:

(a)	10/21/03, Class Actions;

(b)	09/26/03, S.C. Administrative and Regulatory Law Association Conference;

(c)	09/23/03, Civility and Professionalism;

(d)	09/16-17/03, Central Panel Conference;

(e)	05/02/03, The Certificate of Need Case;

(f)	01/23/03, S.C. Bar Convention: Trial and Appellate Advocacy.

2002:

(a) 	11/19/02, Discovery and Sanctions;

(b)	11/01/02, Ethics;

(c)	10/29/02, Sealing of Court Records;

(d)	09/20/02, S.C. Administrative and Regulatory Law Association Conference;

(e)	01/24/02, S.C. Bar Convention Spotlight on Technology in the Courtroom.

2001:

(a)	11/07/01, Ethics;

(b)	09/21/2001, South Carolina Administrative and Regulatory Law Association Conference;

(c)	04/19/01, Supreme Court Historical Society Colloquium History of Women at the Bar;

(d)	01/22-23/01, S.C. Bar Convention: Trial and Appellate Advocacy.

2000:

(a)	10/15-17/00, National Association of Administrative Law Judges Seminar, Albany, NY;

(b)	05/12/00, Symposium on the Environmental Regulatory Process, Charleston, S.C.;

(c)	04/14/00, S.C. Women’s Law Association Seminar;

(d)	03/17/00, Southern States Annual Administrative Law Seminar.

1999

(a)	10/25-29/99, National Judicial College, Reno, Nevada: Advanced Evidence;

(b)	9/12-14/99, National Association of Administrative Law Judges Annual Conference;

(c)	4/9/99, Women Lawyer Advocates: SCWLA Seminar.

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?

2004

(a)	3/9/2004, Bridge the Gap, “The Eight Commandments of Administrative Law Practice.”

2003

(a)	12/12/03, Tips from the Bench IV, “Administrative Law;”

(b)	11/14/03, Ethics for State Government Attorneys, “Professionalism in Administrative Law Practice;”

(c)	8/07/03, “The Lighter Side of the Law,” Presentation to SCWLA Meeting;

(d)	5/12/03, Bridge the Gap, “Administrative Law;”

(e)	3/26/03, Panel Discussion for USC Law School Students, “How Judges Perceive Lawyers;”

(f)	3/08/03, Bridge the Gap, “Administrative Law,”

2002

(a)	12/13/02, Tips from the Bench III, “Administrative Law;”

(b)	9/12/02, Presentation to S.C. County Auditors and Assessors, “Ethics and Professionalism: The Eight Commandments of Administrative Law;”

(c)	5/14/02, Bridge the Gap, “Administrative Law;”

(d)	3/10/02, Bridge the Gap, “Administrative Law.”

2001

(a)	12/12/01, Tips from the Bench II, “Eight Commandments of Administrative Law;”

(b)	5/22/01, Bridge the Gap, “Administrative Law;”

(c)	3/11/01, Bridge the Gap, “Administrative Law.”

2000

(a)	5/23/00, Bridge the Gap, “Administrative Law;”

(b)	5/12/00, Symposium on the Environmental Regulatory Process: “Interpreting Regulations: What is ‘Reasonable’”?

(c)	4/14/00, S.C. Women Lawyers Association Seminar, “Judicial Independence;”

(d)	3/8/2000, Bridge the Gap, “Administrative Law.”

1994

(a)	6/3/1994, “1994 Legislative Update” for Natural Resources Section of the S.C. Bar.

1993

(a)	9/1993, “South Carolina State Government Restructured – the Private Sector Impact.”

1986	“Res Judicata and Collateral Estoppel” to Attorneys General of S.C.

1982	Presentation to S.C. Circuit Judges on Appellate Practice.

12.	List all published books and articles you have written and give citations and the dates of publication for each.

Editor, S.C. Bar Natural Resources Newsletter, 1992-1994; South Carolina Business Journal, “Busy Year for Environmental Issues”, S.C. Chamber of Commerce, July 1994; Legislative Year in Review, S.C. Bar Annual Conference June 1994; Legislative Review, S.C. Bar Annual Conference, June 1993; “South Carolina State Government Restructured–The Private Sector Impact,” September 1993.

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

November 8, 1978:  Admitted to practice in all South Carolina State Courts;

March 23, 1979:  Admitted to practice in U.S. District Court for the District of South Carolina;

April 4, 1981:  Admitted to practice in U.S. Court of Appeals for the Fourth Circuit;

February 24, 1986:  Admitted to practice in United States Supreme Court.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice; divide it into periods with dates if its character has changed over the years.

Amended:  1972 until 1975 while in law school I was a secretary to a state agency.

Staff Attorney, South Carolina Supreme Court (1978-1981)

Reviewed and researched civil and criminal appeals; Recommended disposition by Court; supervised junior Staff Attorneys; Assisted at settlement conferences; Drafted Court Rules.

Law Clerk, South Carolina Supreme Court Justice George T. Gregory, Jr. (1981-1982)

Reviewed and researched civil and criminal appeals and motions; Drafted opinions, rules, and Orders for Justice Gregory; Assisted at hearings on Extraordinary Writs such as Mandamus, Supersedeas, and Attorney Disciplinary proceedings.

Assistant Attorney General, State of South Carolina (1982-1986)

Researched and wrote more than 200 appellate briefs and argued more than 80 appeals before S. C. Supreme Court, S.C. Court of Appeals, and U.S. Supreme Court; Coordinated appeals with Solicitors; Prosecuted Medical Board and other licensing board cases.  Wrote opinions as directed by the Attorney General; Represented State Agencies; Coordinated Continuing Legal Education Seminars; Chaired first Law Enforcement Leadership Conference.

Counsel, South Carolina House of Representatives Judiciary Committee, David H. Wilkins, Chairman (1986-1988)

Managed research and drafting of Legislation and amendments for all Legislation referred to Judiciary Committee.  Coordinated legislative efforts with Governor’s Office, Legislative staff, and state agencies. Supervised staff attorneys and law clerks.

Partner, Nelson Mullins Riley & Scarborough (1988-1996)

Administrative practice before State agencies such as DHEC, Department of Insurance, and Public Service Commission; Governmental Relations; Appellate practice.

Partner, Woodward Cothran & Herndon (1996-1998)

Commercial Litigation; Appellate and Administrative Law practice before state agencies, including DHEC, Insurance Commission, and PSC.  State and Federal Governmental Relations.

Carolyn C. Matthews, Attorney and Counselor at Law (December 1998-May, 1999)

Administrative and Appellate Law Practice; State and Federal Governmental Relations

Administrative Law Judge, Seat #3 (June 2, 1999-present; reelected February 9, 2000)

Appeals from 49 Licensing Boards of LLR and DSS, HHS, DOC

Contested Cases from 11 State Agencies, including: DHEC, DOR, DNR, Department of Insurance, DHHS, DOT, DSS, OCRM, SLED, County Auditors and Assessors

Regulatory Hearings from State agencies governed by a single director

Injunctions, Petitions for Stay. and other procedural Motions

15.	What is your rating in Martindale-Hubbell?  AV

16.	What was the frequency of your court appearances during the last five years prior to election to the bench?

(a)	federal:	6-8 times per year;

(b)	state:		6-8 times per year.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years prior to election to the bench?

(a)	civil:		90%;

(b)	criminal:	10%;

(c)	domestic:	0%.

18.	What percentage of your practice in trial court during the last five years prior to election to the bench involved matters that went to a jury?

(a)	jury:		5%;

(b)	non-jury:	95%.

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters prior to election to the bench? Most often served as sole counsel.

19.	List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)	State v. Donald Henry “Pee Wee” Gaskins, 284 S.C. 105, 326 S.E.2d 132 (1985):  Sole Counsel representing State of South Carolina in Death Penalty Appeal to S.C. Supreme Court.  The case involved a 10,000 page transcript, more than 200 pages of briefs, on 19 issues, including (1) the scope of the 4th Amendment’s prohibition on unlawful searches and seizures in a jail cell; and (2) whether the admission into evidence at the sentencing phase of Gaskins’ confession to 7 prior murders forced him to testify against himself. 

In favorem vitae [in favor of life] review required that I be prepared at oral argument not only on the briefed issues, but also to address any other issues which might be raised by the Supreme Court during argument, of which there were several.  “Pee Wee” Gaskins was the most notorious serial killer in South Carolina history.  [His seven prior death sentences had been commuted when South Carolina’s death penalty statute was declared unconstitutional.] The South Carolina and U. S. Supreme Courts upheld his conviction and death sentence. 

(b)	Grand Strand Water & Sewer Authority v. Water Resources Commission (1989):  Sole Attorney in obtaining first Interbasin Transfer Permit from the S. C. Water Resources Commission This new permit was required in order for Grand Strand Water & Sewer Authority to transfer more than one million gallons of water per day from the Waccamaw Basin to the Little Pee Dee Basin.

The permit was critical to the continued operation of one of the largest water systems in the state, which provides water and sewer service to more than 200,000 people in Horry County, the City of Myrtle Beach, North Myrtle Beach, Aynor, and upper Georgetown County.  It was also a significant step toward increased usage of surface water rather than groundwater.

(c)	Alexander S. v. Boyd, et al., U.S.D.C, District of South Carolina, Civil Action No. 3:90-3062-17: [1990-2003]:  This 13-year long Federal litigation involved numerous alleged violations of Constitutional Rights of Juveniles incarcerated at DJJ.  It was a landmark case in the area of Prison Overcrowding, which involved numerous Federal Hearings, Mediations, Orders, Opinions, and Appeals.  I represented the Department of Juvenile Justice in Federal Court for three years.

(d)	In re: Stucco Litigation, U.S. District Court, Eastern  District of North Carolina, Civil action No. 5:96-CV-287-BR(2):  Numerous individual cases and preliminary orders and opinions; On behalf of my client, I traveled to several states for depositions and pretrial hearings, argued Motions and wrote Pretrial Briefs.  These cases involved the alleged failure of EIFS [Exterior Insulated Finish Systems], or “fake stucco” in home construction.  Plaintiffs had joined manufacturers, distributors, general contractors, and installers, and were attempting to certify the class in North Carolina.  The judge refused to certify the class; thus, each claim was litigated individually.  

(e)	Public Hearing Report of the Administrative Law Judge, No. 98-ALJ-11-0609-RH (July 28, 1999):  I represented the S. C. Association of Marriage and Family Therapists at this hearing on the “need and reasonableness” of these regulations before the Administrative Law Judge Division in January 1999.  The regulations, as promulgated, were opposed by Clinical Psychologists, who attempted to impose upon Marriage and Family Counselors and Licensed Professional Counselors rigid undergraduate and graduate course requirements, including that counselors possess a Doctoral level degree before counseling a client with a “serious” problem.

After the hearing, Judge Anderson issued an order which did not require a Doctoral degree for all Counselors, and remanded the regulation to the Board to establish reasonable criteria.  The regulations which were ultimately approved by the General Assembly both protected the public health and welfare, and were reasonable for these highly-trained professionals.

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

(a)	City of Aiken v. Aiken Electric Cooperative, 305 S.C. 466, 409 S.E.2d 403 (1991):  This brief and this appeal were the result of a collaborative effort on behalf of Aiken Electric Cooperative, Inc. S. C. Public Service Authority [Santee Cooper], and Central Electric Power Cooperative, Inc. I drafted the brief, and worked extensively with Crosby Lewis on the final product. The City of Aiken filed an action for declaratory and injunctive relief when SCE&G attempted to extend its power lines to annexed areas of the city.  The Trial Judge granted Summary Judgment in favor of the City.

The Supreme Court affirmed, holding that the City of Aiken acted within its Constitutional authority to designate the electric supplier for new customers in the annexed areas.

(b)	Alexander S., et al. v. Flora Brooks Boyd, et al., 113 F.3d 1373 (C.A.4 1997), cert. den. 118 S.Ct. 880, 139 L.Ed.2d 869 (1998):  Lead counsel on brief and sole counsel on oral argument to the Fourth Circuit Court of Appeals on case of first impression–the retroactive application of the Prison Litigation Reform Act’s limitations on Attorneys Fee Awards in Juvenile Prison Litigation under Section 1983.  I also wrote the Petition for Writ of Certiorari to the U. S. Supreme Court; that Petition was denied.

(c)	Designer Showrooms, Inc. v. Kelley, 304 S.C. 478, 405 S.E.2d 417 (S.C.App.1991):  Served as Counsel to the S. C. Association of Realtors in writing an Amicus brief on behalf of the National Association of Realtors at the Court of Appeals. The issue was whether by affirming a contract which it was induced to enter by fraud, Designer Showrooms waived its right to sue in tort. The Court held that if fraud gives rise to a breach of promise or warranty, the party induced by fraud may elect to affirm the contract and later bring a tort action.

21.	List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

[Note: The Attorney General’s practice from 1982-1986, when I was an Assistant Attorney General, was to list on the State’s briefs the names of (1) Attorney General Travis Medlock; (2) Harold M. Coombs, Jr., head of the Criminal Appeals Division, (3) the Solicitor who had tried the case, and (4) the Assistant Attorney General who actually wrote the brief and argued the case.  My name at that time was Carolyn Matthews Adams.

I wrote all of the following briefs without any assistance or supervision from any of the attorneys whose names are also on the cover of the briefs.  I also argued solo each of the following cases before the S. C. Supreme Court:

(a)	State v. Donald Henry “Pee Wee”Gaskins, 284 S.C. 105, 326 S.E.2d 132 (1985):  Sole Counsel representing State of South Carolina in Death Penalty Appeal to S.C. Supreme Court.  The case involved a 10,000 page transcript, more than 200 pages of briefs, and many issues of first impression under South Carolina’s Death Penalty statute.  In favorem vitae review required that I be prepared at oral argument not only on the briefed issues, but also any other issues which might be raised by the Supreme Court.

(b)	State v. Kiser, 288 S.C. 441, 343 S.E.2d 292 (1986):  Sole Counsel representing State of South Carolina in case of first impression–the constitutionality of South Carolina’s newly-enacted Drug Trafficking Statute, which imposed the strictest penalties of any state in the United States.  Affirmed Per Curiam after argument.

(c)	State v. Brantley, 279 S.C. 215, 305 S.E.2d 234 (1983):  Sole Counsel for the State of South Carolina in briefing and arguing the Constitutional issue of the scope of a Circuit Judge’s contempt power.  The Supreme Court affirmed the Circuit Court’s inherent ability to punish for constructive contempt, even outside the Judicial Circuit.

(d)	State v. McLellan, 283 S.C. 389, 323 S.E.2d 772 (1984):  Sole counsel for State on brief and at argument on several issues of first impression under Criminal Sexual Conduct statute: (1) Whether trial judge properly denied Motion for Mistrial based on the testimony of two sisters regarding evidence of prior abuse under the “common scheme” test of State v. Lyle; (2) whether the trial judge properly exercised his discretion in admitting evidence of Defendant’s use and sale of marijuana; and (3) whether the trial judge’s admitting opinion testimony by a lay witness constituted reversible error.  The Supreme Court affirmed the Circuit Judge on all issues.

(e)	In the Matter of Harry C., 280 S.C. 308, 313 S.E.2d (S.C. 1984):  This case, tried in Family Court because of the age of the minor, dealt with the novel issue of whether entering a home through a door which was ajar constituted a “breaking” sufficient to convict a Juvenile of the crime of “housebreaking”.  It also involved the scope of Judicial Notice; i.e., of whether “tidy oil” was an Aromatic Hydrocarbon within the Legislature’s definition of that term. The Supreme Court affirmed on both issues. 

22.	Have you ever held judicial office?  Yes. If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Administrative Law Judge, Seat #3: Elected June 2, 1999; reelected February 9, 2000

By statute, the Administrative Law Judge Division is given jurisdiction over (1) Contested Cases from State Agencies [including DHEC, DOR, DOT, DHHS, DSS, Department of Insurance, DNR, and SLED]; (2) Appeals from the Licensing Boards of LLR and other agencies [including Medicaid appeals, State Fire Marshal appeals; Appeals of Day-care and Foster Home license revocations; Child Welfare services; Qualified Domestic relations Orders; and Orders of the Director of the Department of Insurance]; and (3) Hearings involving the need for and reasonableness of Regulations promulgated by agencies governed by a single director, such as the Department of Insurance and LLR.

By S.C. Supreme Court case law, Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000), the ALJD was given jurisdiction over inmates’ appeals of non-collateral sentencing matters or administrative matters from the Department of Corrections.

 		The Supreme Court of South Carolina has held that the ALJD does not have jurisdiction to rule on the constitutionality of statutes or regulations.  Administrative Law Judges have jurisdiction to rule only on whether a statute or regulation has been unconstitutionally applied.

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions

(a)	South Carolina Department of Health and Environmental Control v. Tin Products, Inc., and J. Gray Macaulay, et al., 00-ALJ-07-0353-CC (May 7, 2002):  This environmental contested case involved a massive release of Organotins and dibutyl ether into the waters of Red Bank Creek and Crystal Lake, which resulted in massive fish kills, permanent closing of a portion of the Lexington County water and sewer system, and the closing of Crystal Lake. For numerous violations of the Pollution Control Act and the Hazardous Waste Management Act, DHEC imposed the largest fine in its history– $4 million. After numerous pretrial motions and a four-day hearing, I affirmed the DHEC Administrative Order with respect to all violations.

(b)	Charleston County Public Works v. Office of Ocean and Coastal Resource Management, 02-ALJ-07-0262-CC (August 20, 2003):  In this case, OCRM, while ostensibly granting a permit to build a causeway to Charleston County, instead required that the County build a bridge, which was outside the scope of the permit application.  I reversed OCRM’s decision on the grounds that (1) its actions constituted an “unwarranted exercise of discretion” under Section 1-23-380 and (2) the public was denied due process when OCRM failed to give notice of the permit conditions which radically altered the original application.

(c)	Anonymous Taxpayer v. S.C. Department of Revenue, 00-ALJ-17-0590-CC (April 17, 2001):  This case involved two novel taxation issues: (1) whether meals included in hotel room charges were subject to a 7% accommodations tax or a 5% “additional guest charges” tax and (2) whether food and beverages withdrawn from inventory were subject to Sales Tax. I upheld DOR’s Order, holding that the 7% tax applied to the meal charges, and that the Sales Tax applied to inventory withdrawals.

(d)	Clarence T. Hamrick, III, D.M.D. v. S.C. Department of Labor, Licensing,& Regulation, and State Board of Dentistry, 99-ALJ-11-0659-AP (June 19, 2000):  Affirmed on appeal by Circuit Court, 5th Judicial Circuit.  This appeal dealt with the State Board of Dentistry’s private reprimand of a dentist who allegedly failed to provide “direct supervision” of a hygienist, as defined by the Code.  Given the facts of this particular case, and the interpretation of its regulations, I found that the Board had exceeded its authority, because the Dentist’s supervision complied with the requirements of the Code.  The Circuit Court affirmed my Order.

(e)	Trident Medical Center, LLC and CareAlliance Health Services v. S.C. DHEC and HealthFirst, LLC, 02-ALJ-07-0026-CC (June 13, 2003):  This contested Certificate of Need case involved balancing the need for a proposed Ambulatory Surgery Center with two operating rooms dedicated to ophthalmic surgery against the needs of existing hospitals in the Charleston area.  After a four-day hearing, I found that Trident Medical Center’s application complied with the requirements of The State Health Plan and that the Certificate of Need should be granted.

24.	Have you ever held public office other than judicial office?  No.

25.	List all employment you have had while serving as a judge other than elected judicial office.  Not applicable.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  I was a candidate for the Circuit Court in 1995, but withdrew when it became apparent I could not win.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete, current financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

If any litigant, attorney, or subject matter appeared to create a possible conflict of interest, or if any party requested it, I would inform all parties and recuse myself consistent with the Code of Judicial Conduct.  This policy would apply to prior clients and attorneys who were associates or partners at my law firm.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities? No.  Have you ever defaulted on a student loan?  No. Have you ever filed for bankruptcy?  No.

34.	Have you ever been sued, either personally or professionally?  No.

36.	Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  Yes.  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.

1992:

Waste Placement Professionals, Carowinds, S.C. Wind & Hail Underwriters DSM, IBM, S.C. Tourism Council, RADAR, 3M National Advertising Company, S.C. Health Insurance Pool, Grand Strand Water & Sewer, Marine Spill Response Corporation, Phillip Morris USA, BellSouth Mobility, S.C. Coin Operators, S.C. State Ports Authority, ThermalKEM, Soap and Detergent Association, State Farm, S.C. Coalition of Interior Designers, Grand Strand General Hospital, C&S National Bank, Southeastern Chemical, Winthrop University

1993:

Winthrop University, RADAR, MSRC, S.C. Tourism Council, S.C. Wind & Hail Underwriters, PEPISCO, Inc., State Farm Insurance Companies, Santee Cooper, Phillip Morris, USA, Grand Strand Water and Sewer, Outdoor Advertising of S.C., ThermalKEM, S.C. Bankers Association, Southeastern Chemical, IBM, Carowinds, Premark International, Inc., Health Ins. Co. of America, S.C. Health Ins. Pool, Mid-American Waste System, Wagering, Inc, S.C. Commission for Concerned Dental Hygienists.

1994:

State Farm Insurance Company, S.C. Wind & Hail Underwriting Association, S.C. Property and Casualty Insurance Guaranty Ass’n., S.C. Health Insurance Pool, S.C. Committee for Concerned Dental Hygienists, Roche Carolina, Inc., Phillip Morris Companies, Inc., Roche, S.C. Outdoor Advertising Association, MSRC, HIAA, Grand Strand Water & Sewer Authority, Ellis & Associates, Inc., Carowinds, Automated Wagering.

1995:

American Automobile Manufacturers Ass’n., Associated International Auto Manufacturing, AWI, Inc., Carowinds, HIAA, Ellis & Associates, Inc., National Ass’n. of Recording Merchandisers, Grand Strand Water and Sewer Authority, Outdoor Advertising Ass’n of S.C., Phillip Morris Companies, Roche Carolina, Inc., S.C. Health Insurance Pool, S.C. Property and Casualty Insurance Guaranty Ass’n., S.C. Wind & Hail Underwriting Ass’n., State Farm.

1996:

The R.L. Bryan Company, Grand Strand Water & Sewer Authority.

1998:

Grand Strand Water & Sewer Authority, S.C. Association of Marriage & Family Therapists.

1999:

Grand Strand Water & Sewer Authority, S.C. Association of Marriage & Family Therapists. S.C. Association of Public Accountants.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.	S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable.

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable.

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  Stationery and postage: $87.00- February 25, 2004

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened? No. Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.	Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)	S.C. Bar Association [November 8, 1978-present]:

S.C. Bar House of Delegates [1998-1999];

Mentor, S.C. Young Lawyers Division [1996-1999];

S.C. Bar Legislative Counsel Committee [1991-1996];

S.C. Bar Committee on Continuing Legal Education [1994-1997];

S.C. Bar Practice and Procedure Committee:

Subcommittee to draft legislation creating S.C. Court of Appeals;

(b)	Richland County Bar Association [1978-present]:

Chair, Legal Services Committee [1996-1999];

Chair, Richland County Bar Programs Committee [1991-1992];

(c)	S.C. Women Lawyers Association [1995-present]:

Board of Directors [1995-2001];

(d)	National Association of Women Lawyers [2003-present];

(e)	National Association of Administrative Law Judges [1999-present];

(f)	S.C. Association of Administrative and Regulatory Law Association [2000-present];

(g)	John Belton O’Neall Inn of Court [2002-present].

47.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received not listed elsewhere.

(a)	Governors Advisory Committee to Study the Commission on Women (Jan. 2004-present);

(b)	Leadership South Carolina (1993 Graduate);

(c)	Furman University National Development Council (1998-1999);

(d)	First Presbyterian Church of Columbia, S.C.

48.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

The General Assembly of South Carolina has conferred on me the privilege of serving the State as an Administrative Law Judge for the past five years.  Because the Administrative Law Judges hear contested cases from many state agencies, including DHEC, the Department of Revenue, and the Department of Transportation, we are affording due process and an opportunity to be heard to many citizens of South Carolina who have no other forum. 

Contested cases involve matters as diverse as Certificates of Need for Hospitals, Designations as a Minority Business Enterprise, Environmental permitting and penalties, Property Tax Assessment Appeals from every county in the state, and permits for bridges and docks in the eight coastal counties.  We also hear appeals from the 49 Licensing Boards of LLR, including doctors, dentists, nurses, well drillers, and general contractors who have been disciplined by their respective Boards, as well as appeals from other state agencies.  Our orders affect the livelihood of these individuals and protect the public welfare and safety.

In my legal career, I have been fortunate to serve as Staff Attorney at the S.C. Supreme Court, as Law Clerk to the late Chief Justice George T. Gregory, Jr., and as an Assistant Attorney General for the State of South Carolina.  During my tenure with the Attorney General’s Office, I was assigned to the Criminal Appeals Division, and worked closely with the Solicitors in reviewing transcripts, writing more than 200 appellate briefs, and arguing more than 80 appeals solo before the Supreme Court and Court of Appeals in upholding criminal convictions. I also prosecuted licensees on behalf of the Medical Board and several other Boards, and handled the Boards’ appeals.  This extensive appellate background would be a great asset on the Court of Appeals.

I have also served as Counsel to the House Judiciary Committee.  In that position, I worked with all members of the General Assembly in drafting legislation and amendments, reviewing legislation and regulations, and being a part of the process of statutory enactment.  While serving as attorney to the Chairman of the House Judiciary Committee, I received a true understanding of the fundamental principle of statutory construction; that is, that the Legislature’s intent is paramount.

In ten years of private practice, I concentrated on administrative and appellate law and governmental relations. I represented clients before state agencies, including the Department of Insurance, DHEC, OCRM, and the Public Service Commission. I also participated in complex civil and federal court litigation.

The Administrative Law Judge Division was created by statute only ten years ago and final orders are appealed to the Circuit Court and then to the Court of Appeals.  My administrative law background and experience as an Administrative Law Judge would be an asset to the Court of Appeals in reviewing this new body of law.

I am one of the few attorneys in the state who has worked for all three branches of state government– Judicial, Legislative, and Executive– providing a unique perspective and fundamental understanding of the Separation of Powers Doctrine.  I have practiced law for 25 years and have tried, heard, and appealed a wide variety of cases. My legal experience is extremely broad and diverse.  I am 53 years old and believe I have the experience and maturity to be a member of the Court of Appeals.

49.	Personal References:

(a)	Joseph Calhoun Watson, Esquire

Sowell Gray Stepp & Laffitte, LLC

P.O. Box 11449, Columbia, S.C. 29211

(803) 929-1400

(b)	Darra W. Cothran, Esquire

Woodward Cothran & Herndon

P.O. Box 12399, Columbia, S.C. 29211

(803) 799-9772, ext. 12

(c)	Janet T. Butcher, Esquire

Butcher & Funderburk, PA 

P.O. Box 128, Camden, S.C. 29020

(803) 432-9707

(d)	Dr. Randall T. Ruble, Vice-President and Dean Emeritus, Erskine College

P.O. Box 172, Due West, S.C. 29639

(864) 379-8301

(e)	F. Wayne Lovelace, Vice-President

First Palmetto Savings Bank

3932 Forest Drive, Columbia, S.C. 29204

(803) 782-7030

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.  I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Carolyn Cason Matthews		Date:  March 12, 2004



THE CHAIRMAN:	The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the appellate bench.  Our inquiry focused on nine evaluative criteria, which has included a survey of the bench and the bar, a SLED and FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appeared, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits in opposition to your candidacy.  There are no witnesses to testify. 

THE WITNESS:	That's very encouraging.  Thank you, sir.

THE CHAIRMAN:	Do you have a brief opening statement you would like to make, Judge, at this time?

THE WITNESS:	Well, I would like to say that since I got out of law school in 1978 and was fortunate enough to be the first woman staff attorney ever hired to the Supreme Court, I've wanted to be on the Appellate Court.  Possibly because that's what I cut my teeth on, appellate practice.  And I would just consider it a great honor to be elected to serve in the Court of Appeals.

THE CHAIRMAN:	Thank you, Judge Matthews.  At this time would you answer any questions our able counsel, Mr. Dennis, has for you.

THE WITNESS:	Be delighted to.

MR. DENNIS:	Mr. Chairman and members of the Commission, I have just a couple of procedural matters to take care of.  Judge Matthews has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask those questions be waived in this public hearing today.

THE CHAIRMAN:	Without objection.

MR. DENNIS:	I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:	Without objection.  At this time it will be entered into the record.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:		Carolyn Cason Matthews

Work Telephone:	803-734-0550

E�Mail Address:	ccmatthe@aljd.state.sc.us

1.	Do you plan to serve your full term if elected? Yes.

2.	Do you have any plans to return to private practice one day? No.

3.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My philosophy is identical to that contained in the Code of Judicial Conduct.  Canon 3B(7) prohibits ex parte communications. Ex parte communications are allowed only in very limited circumstances; for example, if there is a procedural matter which will not give any party a tactical advantage, and immediate notice and an opportunity to be heard is given to the other parties.

As an Administrative Law Judge, I instruct my Law Clerk and the staff to screen telephone calls to ensure that neither a lawyer nor a pro se litigant is calling me without all parties being represented.  Attorneys are aware of the prohibition on ex parte communications, and normally do not attempt to communicate with me regarding a pending case. 

5.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?  The Canons of Judicial Conduct require recusal if there is the possibility or the appearance of impropriety or bias, or if a party requests it.  My practice is to notify the attorneys and parties as soon as a case is assigned to me if there is any possibility of the appearance of impropriety or bias; for example, if there is a case in which a prior client is a party.  Out of an abundance of caution, I recuse myself any time a party requests it.  There is no reason for potential bias of a Judge to be an issue on appeal.

	With respect to lawyer-legislators, former associates and law partners, I do not believe that recusal is automatically necessary under the Code of Judicial Conduct.  My practice is to disclose the relationship to all parties, and to recuse myself if there is a request to do so. Because South Carolina elects Judges by vote of the General Assembly, no lawyer-legislator would be able to appear before any Judge if automatic recusal were required. Thus, I treat them as I do all other attorneys.

6.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Yes.  I would recuse myself if a party requested it, even if I did not believe that my impartiality was compromised.

7.	What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  In accordance with the Canons, I accept ordinary social hospitality. I would also accept a nominal value gift such as a book or a plaque as a “thank you” gift for giving a speech, for example.  

8.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  The same standards apply to misconduct by a lawyer or a judge.  If I became aware of a violation of the Rules of Professional Responsibility, I would take appropriate action.  Depending on the severity of the circumstances, I would talk with the lawyer or judge and caution them against such conduct in the future, or refer the matter to either the Commission on Lawyer Conduct or the Commission on Judicial Standards.  If a criminal matter were involved, I would refer it to state or federal prosecutors.

9.	Are you affiliated with any political parties, boards or commissions that need to be re�evaluated?  No.

10.	Have you engaged in any fund�raising activities with any political, social, community, or religious organizations? No.

11.	How would you prepare for cases that were before you?  In the Appellate cases which currently come before me as an Administrative Law Judge, I prepare for oral argument by reading the Briefs submitted by all parties, the entire Transcript of Record, and all prior Orders in the case.  I take notes as I read. I also obtain copies of the most significant cases cited in the briefs and do additional research where it is indicated.  I prepare a pre-argument memorandum for my personal use.  If elected to the Court of Appeals, I would welcome the assistance of law clerks and Staff Attorneys, and additional research on certain issues prior to argument before the Panel.

		I would plan to review the entire record in every case, not just those which were assigned to my panel.  I would be thoroughly prepared for oral argument on all cases and carefully review all proposed Opinions.

12.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy? The “separation of powers” doctrine is fundamental to our system of government.  The Legislature enacts the laws; the Courts of the Judicial Branch interpret those laws, and the Executive Branch enforces them.  Ascertaining legislative intent is the fundamental principle of statutory construction.  Judicial activism is not within the purview of the courts of South Carolina.

13.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I have been involved since 1978 in activities to improve the law and the administration of justice, including of the S. C. Bar, The Richland County Bar, the S.C. Women Lawyers Association, the National Association of Women Lawyers, the National Association of Administrative Law Judges; the State Administrative and Regulatory Law Association I have served on numerous boards, committees, and in leadership positions.

	I enjoy public speaking, and am honored that the Chief Justice of the Supreme Court has asked me to speak on “Administrative Law” to the young lawyers taking the “Bridge the Gap” seminars each year since I was elected to the bench in 1999.  I am a frequent speaker on topics ranging from “Professionalism” and ‘”Ethics” to “Administrative Law” and “Order Writing.”  If elected to the Court of Appeals, I hope to add “Appellate Practice” to those topics.

14.	Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)? No. How do you plan to address this?

I do not expect any problems.  My daughter is 25 years old and living in Jackson, Wyoming, although she has applied to law school and hopes to return here in the fall.  I was a single parent for 17 years, and in that time I worked for the Supreme Court, the Attorney General, the House of Representatives Judiciary Committee, and for the largest law firm in the state.  I was in private practice for ten years, and have been a Judge for the past five years. I’ve been very blessed. I have remarried since I was elected.  My three sisters and their families live in South Carolina, and I try to stay involved in their lives and those of my closest friends.

15.	Are you currently serving on any boards or committees?  Yes.  If so, in what capacity are you serving? I am currently serving as a member of the Governor’s Advisory Commission on Women.

16.	Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?  The use and value of historical evidence in practical application of the Constitution:  The South Carolina Supreme Court and the Court of Appeals have used historical evidence as a significant factor in interpreting the S. C. Constitution and its applications. Such evidence can offer substantial assistance in determining the intent of the drafters.

b)	The use and value of an agency’s interpretation of the Constitution:  Although an agency’s interpretation of its own regulations is entitled to deference, an agency’s interpretation of the Constitution would be accorded virtually no weight.

c)	The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:  Such contemporaneous documents, including minutes of the convention, can be very helpful in interpreting any ambiguity in the text of the Constitution.

17.	Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.	Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  Only the Legislature of South Carolina has plenary power.  Local governments have power which is directly granted to them by either the Constitution or statutes.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.	Have you written any scholarly articles?  No.

23.	What do you feel is the appropriate demeanor for a judge?  Canon III makes it clear that a judge is supposed to be unbiased, courteous, patient, and dignified with everyone, not just litigants and lawyers.  That means with staff and members of the public.

24.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  That demeanor must carry over into every aspect of a Judge’s life, all the time.

25.	Is there a role for sternness or anger in meetings with attorneys?  There may be a time when sternness is called for, but anger is never appropriate with attorneys, witnesses, litigants, or anyone with whom a Judge comes in contact.

26.	How much money have you spent on your campaign?  $87 on Stationery and Postage.  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  N/A

27.	Have you sought or received the pledge of any legislator prior to this date?  No.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Carolyn Cason Matthews

Sworn to before me this 8th day of March, 2004.

Notary Public for S.C.		My Commission Expires:  03/03/2008



MR. DENNIS:	Also included in the notebooks for your review today is a copy of the candidate's personal experience statement.  One final procedural matter, I would note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, the candidate meets the constitutional requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MR. DENNIS:

Q.	Judge Matthews, could you please tell us why you want to serve on the Court of Appeals?

A.	As I said, that was how I got my initial training in the law at the Supreme Court as a staff attorney and then as a law clerk to Chief Justice Gregory.  I reviewed hundreds of Family Court, Circuit Court, civil actions, attorney disciplinary actions and both researched those matters and wrote draft opinions for the court, some of which I'm grateful to say, I couldn't say which ones now, were actually adopted pro curium by the full court, numerous orders, numerous motions hearings.  I sat in on probably 300 oral arguments during that time and I think I learned the principles of appellate review at an early age. 

	That's why I want to do this.  I've had a broad and diverse career, and I think the Court of Appeals would benefit from having someone on there that has some diversity and breadth of background that I have.

Q.	Judge Matthews, is there a single area of substantive law that you feel you're weaker in than others?  And, if so, what would you do to compensate for that?

A.	I believe that would be Family Court law, and the only real experience I've had with it is reviewing various Family Court appeals at the Supreme Court many years ago.  I have been studying Chief Justice Toal's appellate book for the past two months. 

	I am very familiar with the standards that the Court can find in accordance with its view of the preponderance of the evidence.  I'm aware of the best interest of the child as being the paramount consideration any time there's Family Court matters, dispute to custody.  And from what I understand in talking with judges on Court of Appeals, Family Court matters are less than ten percent of their workload.  So what I would do is go to Judge Kittredge, who has been a Family Court Judge for many years, go to Judge Hearn who was exclusively a Family Court Judge before she went on the bench, and I would seek their expertise. 

	I would direct my law clerk and staff attorney when I first got those cases assigned to me to spend extra time, and I would read every case that was cited to me in a brief and oral argument and make sure it stood for what they were citing it to me, and after I did a few of them, I think I'm a pretty quick study, I believe I would feel comfortable with it.

Q.	Conversely, Judge Matthews, do you feel there's an area of substantive law that you are stronger in than other areas of the law, and do you believe that that strength could be used as an asset on the Court of Appeals?

A.	Well, sir, I believe that my strength from ten years of private practice of mostly administrative law and some civil trial practice would be administrative law, and that encompasses a variety of matters.  It's everything from certificate of need to hospitals to environmental permitting to environmental fines to Department of Revenue cases involving alcohol and beverage licenses and fines.  It's appeals from every tax assessor in the state.  And, as you know, there are going to be even more of those with the latest five-year reassessment in many counties.

	We hear appeals from 49 licensing boards at the Department of Revenue, and I have appeared before so many administrative agencies in the past, DHEC, Department of Revenue, Department of Insurance, Public Service Commission.  And I feel that the whole body of administrative law has really evolved tremendously since this legislature created the administrative law court ten years ago.  And a lot of cases are just starting to be appealed and starting to get a body of appeal law.  And I think I could be a tremendous asset to the Court in reviewing those cases.

Q.	Judge, how would you create the written work product?

A.	What I would do, I understand that the Court of Appeals, of course, they sit in panels, but initially a staff attorney and a judge's law clerk get together with the judge and the judge reads the briefs.  I would always read the brief.

	I would read the full transcript and I would take notes on the full transcript and the briefs.  And then after we have the staff attorney research it, I understand the panel meets together and gets a preliminary view of how the judge is thinking on that case.  Then if further research is needed in a particular area, pursue that. 

	Then oral argument, of course, is another opportunity to ask questions, and I would always be prepared for oral argument and have a list of questions whether I was assigned to that particular opinion or not.  If I'm going to sign my name to it, I'm going to read the whole thing.  What I’d do after oral argument if further conferences were held, would be to attempt to reach consensus with members of the panel.

Q.	Judge Matthews, if you were to serve on the Court of Appeals, what would you like your legacy from your service to be?

A.	It's interesting.  I guess now that I've been practicing law for almost 26 years to think of actually having a legacy.  I guess you have a legacy no matter how long you’ve practiced law.  But I would like for my legacy to be that I was a thoughtful, deliberate jurist who treated everyone fairly and equitably and who in opinions addressed every issue that was relevant that came before me cogently and clearly so the bar would have more direction, so that the bench would have further direction, particularly if it were a case of first impression. 

	I would like it to say that I was a great interpreter of statutes and regulations because that's so much of what administrative law is, and that's what I enjoy the most is statutory and administrative, regulatory interpretation.

Q.	When is it appropriate, Judge Matthews, to write concurring or dissenting opinions?  And if they are appropriate at all, when is it dangerous to be using them?

A.	Well I've given this a good deal of thought.  I would like to say, first of all, from studying for the written test and the previous year's advance sheets, I tend not to read the concurring or dissenting opinions unless they're either very long or I look at them to see if they're very distinctive. 

	I think if you have too many concurring or dissenting opinions it just confuses the issue.  It confuses the bar.  There's always a flip.

	Now when would it be appropriate.  I think if you have been on a panel and you have hashed out the issues and the judge writing the opinion, you just cannot agree with their interpretation or you cannot agree that they have properly applied the law to the facts in the case.  And perhaps another ground that appears in the record is additional sustaining ground would make more sense, then I think you should write a concurring opinion.  Say I concur in result, but not with their explication of everything. 

	As far as the dissent, if there's particularly a novel question, say a statutory interpretation or something like that, that you just can't agree with, I think you obviously have an obligation to ultimately follow your conscience.  But I think the main purpose of a panel is that you should strive to reach consensus in almost every case.

Q.	If you were elected to the Court of Appeals, Judge Matthews, where would you locate your primary chambers?

A.	Well I would actually go across the courtyard from where I am right now and move into the Calhoun Building right here in Columbia.

Q.	Judge Matthews, although you speak to this in an earlier submission to the Commission, what do you feel the appropriate demeanor is for a judge?

A.	Well I think the appropriate demeanor for a judge is, of course, to always be civil, fair, courteous, kind to everyone.  And as I said, that's the way I was reared.  That's the way my parents brought me up, and I treat everyone the same, regardless of their station in life. 

	In the administrative law court we have a lot of folks to come in that are very humble people, humble backgrounds that might be an alcohol beverage license case and this is their only livelihood and are proceeding pro se.  You have to be able to deal with them, as well as when you have a certificate of need case and have the lawyers from the most sophisticated law firms in the state. 

	So now I would say on the Court of Appeals, and I know Judge Shaw knows about this because he's one of the original judges over there, but it's a little more formal than what I have now.  I'm not dealing with a great court reporter and with witnesses and the exhibits that have to be introduced.  It's a little more formal. 

	But the other thing is I would also like to make any lawyer that appears before me in what may be their only appearance before the Court of Appeals, you know, feel comfortable and feel like they can speak their mind and they can get their message across.  So I want to give them every opportunity to be fully and fairly heard.

Q.	Thank you very much, Judge Matthews.  I have just a couple of quick housekeeping questions for you.  Have you sought or received a pledge of support of any legislator prior to today?

A.	I have not.

Q.	Have you sought or have you been offered a conditional pledge of support by any legislator?

A.	No, sir.

Q.	Have you asked any third�party to contact any member of the General Assembly on your behalf?

A.	I have not.

Q.	Have you contacted any members of this commission?

A.	Only in the letters that I mailed out in general to all members of the General Assembly.

Q.	Are you familiar with the 48�hour rule?

A.	I'm very familiar with it.

MR. DENNIS:	I would note that the Midlands Citizens Committee reported favorably on Judge Matthews and ask that without objection that report be made part of this record.

THE CHAIRMAN:	Without objection.

MR. DENNIS:	I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate here today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:	Thank you, Mr. Dennis.  Does any member of the Commission have questions for Judge Matthews?  There being no further questions, Judge Matthews, we appreciate your willingness to serve on the Administrative Law Judge Court.  We appreciate your willingness to offer yourself as a candidate for the Court of Appeals.  This concludes the public hearing part of our screening.  I think we'll conclude today, but if we wanted to call you back we could do that.  You understand the 48�hour rule.  There will be a date and time specified on the report.  You may feel free to pursue commitments at that point.  With that we thank you for being before us today and thank you for your willingness to serve.

THE WITNESS:	Thank you for all your time.  I must say this is the largest crowd I've walked into since my first interview at the Supreme Court when I was told you'll interview with the Court.  I assumed they meant Chief Justice Woodrow Lewis, and I walked in there and there were all five of them.  I knew their names, but I didn't know faces.  All I could say was good afternoon, gentlemen.  It seemed to have worked because I did get the job.  Thank you so much.

THE CHAIRMAN:	Next we have before us the Honorable Ray N. Stevens, of the Administrative Law Judge Court.  Judge Stevens is seeking a seat on the South Carolina Court of Appeals, seat number one. If you would, Judge Stevens, raise your right hand and be sworn.

RAY N. STEVENS, being first duly sworn, testified as follows:

THE CHAIRMAN:  Have you had an opportunity to review your Personal Data Questionnaire?

THE WITNESS:	Yes, sir.

THE CHAIRMAN:	Do you desire to make any changes or add to that questionnaire?

THE WITNESS:	I have no changes to make.

THE CHAIRMAN:	Do you object to our making that a part of the record of sworn testimony?

THE WITNESS:	I have no objection.

THE CHAIRMAN:	It will be done at this point in the transcript. 

� SEQ CHAPTER \h \r 1�PERSONAL DATA QUESTIONNAIRE

Candidate for Court of Appeals, Seat 1

NAME:				Mr. Ray N. Stevens

BUSINESS ADDRESS:	1205 Pendleton Street

				Columbia, S.C. 29201

E-MAIL ADDRESS:		rnsteven.pro@prodigy.net

TELEPHONE NUMBER:	(office):  803-734-6408

2.	Date of Birth:  October 7, 1949, at Toccoa, GA.

3.	Are you a citizen of South Carolina?  Yes.

	Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status: Married on 12-22-1973, to Janice Louise Shapiro Stevens.  Never divorced.  Three children.

6.	Have you served in the military?  No.

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

	1967-1969, USC-Aiken, Associate Degree in Business;

	1969-1971, USC, B.S. in Accounting;

	1971-1972, USC, Engineering, left for full time job with I.R.S.;

	1973-1975, USC, Masters in Bus. Adm.;

	1975-1978, USC Law School, J.D.;

	1979-1980, William and Mary School of Law, Master of Law in Taxation.

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, 1978;

	Tennessee, Passed Tennessee bar exam in 1978 but not admitted due to not satisfying Tennessee residency requirements.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Omicron Delta Epsilon. 1970-1971

	Beta Gamma Sigma, 1970-1971

10.	Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.

	I have satisfied all CLE requirements during the past five years with programs attended including the following:

	Jan. 1999, Ethical Dilemmas, Ethics program;

	Jan. 1999, That Was The Year That Was, Overview of new law;

	Jun. 1999, Government Law, Current issues in government law;

	Mar. 2000, 3rd Annual ALJ Southern States Seminar, Procedural issues in Adm. Law;

	Apr. 2000, Lunch & Learn: Technology, Computer use for legal problems;

	Feb. 2001, Objections at Trial, Courtroom evidence;

	Dec. 2001, Criminal Trial Practice, Trial of capital murder case;

Nov. 2002, Art of Advocacy, Effective presentation methods;

	Dec. 2002, Tips From the Bench, Trial and appellate points;

	Dec. 2002, An Optimal View of 2002, Review of legal developments during 2002;

	Sep. 2003, Finding Answers in the Adm. Law Jungle, Issues in administrative law;

	Dec. 2003, Litigation Technology Roadshow, Computers and law practice;

	Dec. 2003, 4th Circuit Labor Law Update, Review of labor law issues.

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

	A.	Law Related Courses Taught

		1.	Taught fundamentals of Federal Taxation of partnerships, corporations, and estates at Midlands Technical College, Columbia, S.C.

		2.	Guest lectures at USC Law School, State and Local Tax classes including:

		a. Duties and functions of county officials in property taxation

	b. Taxation of railroads under the Federal 4-R Act

	B.	Lecturer at Bar Associations 

		1.	S.C. Bar: Taught Administrative Law for Bridge the Gap each year of 1999, 2000, 2001, 2002, and 2003.

		2.	S.C. Bar: Annual Convention, Governmental Section, Litigating Before the ALJD, Summer 1999

		3.	S.C. Bar: 1999 That Was the Year That Was Review of Changes in Administrative Law

		4.	Greenville County Tax Bar 

			a. Remedies and Procedures for Suits Against State Officials

			b. Adm. Procedures Before the S.C. Dept. Of Revenue

		5.	Columbia Tax Study Group-Tax Practice Under the Revenue Procedures Act

	C.	Continuing Legal Education Lectures

		1.	Federation of Tax Administrators–42 USC § 1983 in State Court Tax Disputes

		2. 	Southeastern Association of Tax Attorneys

			a. Collecting Taxes Under An Automatic Stay Due To Bankruptcy

			b. Nexus and Jurisdiction for Taxation Of Delaware Holding Companies

		3. 	Vanderbilt University’s Paul J. Hartman Tax Forum

			a. Moot Court Presentation on Taxation of Intangibles

			b. Geoffrey v. South Carolina: Is the Camel's Nose Under the Tent?

		4.	Ohio Tax Conference–Intangibles and the Creation of Nexus For Income Tax Purposes

	5. 	S.C. Chamber of Commerce–Taxes and the Bottom Line: New Tax Appeal Process

12.	List all published books and articles you have written and give citations and the dates of publication for each.

(a)	“Unwanted Assets Spun Off Prior to Acquisition of Wanted Assets”

	1980 South Carolina Bar Publication

(b)	“The Use of Title 42 USC § 1983 in State Tax Litigation”

	1988 REVENUE ADMINISTRATION

(c)	“Delaware Subsidiaries Can Still Reduce Tax But More Planning Needed”

	March/April 1992 THE JOURNAL OF MULTISTATE TAXATION

(d)	“Geoffrey v. South Carolina Tax Commission: Is the Camel's Nose Under the Tent?” 

		Tax Management, Multistate Tax Report, December 22, 1995

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

S.C. Supreme Court, 05-16-78;

	U.S. Fed. Dist. Court, 02-09-81;

	4th Circuit Ct of Appeals, 07-12-82;

	U.S. Supreme Court, 06-04-84.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

	1978-79	Stophel, Caldwell & Heggie

			General corporate practice with emphasis on taxation.

	1979-80	U.S. Internal Revenue Service

			Federal estate and gift tax return examiner.

	1980-95	S.C. Attorney General

			Chief Deputy Attorney General and Dir. of Tax Division; issued Atty. Gen. Opinions and responsible for all tax litigation as well as defense of State at all levels from administrative hearings to trials in the state and federal courts.

	1995-present	Adm. Law Judge Division

			Judge presiding over contested cases, appeals and regulation reviews.

15.	What is your rating in Martindale-Hubbell?  

Not currently rated since I am a Judge.  Prior to becoming a judge, I had no rating since I was in public service with the S.C. Attorney General’s Office.

16.	What was the frequency of your court appearances during the last five years prior to election to the bench?

	(a)	federal:	Federal District Court, 2 times

U.S. Supreme Court, 3 times – once on brief in chief, twice on brief in Opposition to Petition for Writ of Certiorari

	(b)	state:		Trial Court, 21 times – 10 appearances with case settled before trial, and 11 appearances conducting trial as lead counsel.

				S.C. Court of Appeals, 3 times – once as lead counsel writing all briefs and making oral argument; two times as assisting counsel.

S.C. Supreme Court, 12 times – 8 times as lead counsel writing all briefs and making oral argument; 4 as assisting counsel.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years prior to election to the bench?

	(a)	civil:		100%

18.	What percentage of your practice in trial court during the last five years prior to your election to the bench involved matters that went to a jury?

	(a)	non-jury:	100%

	Most often served as sole counsel with other attorneys in office listed in name only on the pleadings.

19.	List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

	(a)	Spencer v. South Carolina Tax Com'n, 281 S.C. 492, 316 S.E.2d 386 (May 15, 1984), Certiorari Granted by 469 U.S. 879, 105 S.Ct. 242, (Oct. 1984), Judgment Affirmed by Spencer v. South Carolina Tax Commission, 471 U.S. 82, 105 S.Ct. 1859 (Mar 27, 1985), Rehearing Denied by 471 U.S. 1112, 105 S.Ct. 2349 (May 13, 1985).  The S.C. Supreme Court established that 42 USC § 1983 could not be used in state court to recover taxes paid and correspondingly established that attorney fees could not be obtained against the State under the companion federal statute of 42 USC § 1988.  Briefing and oral argument before the U.S. Supreme Court resulted in a decision affirming the S.C. Supreme Court by a 4 to 4 decision with Justice Powell abstaining.

	(b)	Reyelt v. State of South Carolina, United States District Court, 6:93-1491-3 (Nov. 15, 1993).  This unappealed decision determined that South Carolina’s initial Video Game Machines Act was constitutional in light of challenges that the Act violated free speech, constituted an involuntary taking, created an impairment of contract, failed to grant equal protection, infringed rights under the commerce clause, and denied individual’s their rights to privileges and immunities.  While upholding the Act in general, the decision did find SC Code Ann. § 12-21-2804's use of the phrase “the primary and substantial portion of the establishment's gross proceeds” was unconstitutionally vague.

	(c)	Geoffrey, Inc. v. South Carolina Tax Com'n, 313 S.C. 15, 437 S.E.2d 13 (Jul 06, 1993), Certiorari Denied by 510 U.S. 992, 114 S.Ct. 550, (Nov 29, 1993).  This decision established that due process is not violated by taxing an entity that utilizes an intangible (i.e. a trademark) in South Carolina to produce income even when the entity has no employees, no office, and no physical presence in the State.

	(d)	M. Lowenstein Corp. v. South Carolina Tax Com'n, 298 S.C. 93, 378 S.E.2d 272 (Ct. App. Mar 13, 1989).  This decision determined that due process is not violated by taxing the interest income of a taxpayer so long as the interest income is part of the taxpayer’s unitary business and so long as a portion of the unitary business is carried on in South Carolina.

	(e)	South Carolina Tax Com'n v. Gaston Copper Recycling Corp., 316 S.C. 163, 447 S.E.2d 843 (Jul 18, 1994).  This case decided that the Freedom of Information Act does not prevent an agency from disclosing allegedly confidential contract documents and pollution investigation documents when those documents are voluntarily given to a state agency in an effort to lower a tax assessment.

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

	(a)	Geoffrey, Inc. v. South Carolina Tax Com'n, 313 S.C. 15, 437 S.E.2d 13 (Jul 06, 1993), Certiorari Denied by 510 U.S. 992, 114 S.Ct. 550, (Nov 29, 1993).

	(b)	South Carolina Tax Com'n v. South Carolina Tax Bd. of Review, 305 S.C. 183, 407 S.E.2d 627 (May 06, 1991), Certiorari Denied by Collins Music Co., Inc. v. South Carolina Tax Com'n, 502 U.S. 1034, 112 S.Ct. 878, (Jan 13, 1992).

	(c)	Thayer v. South Carolina Tax Com'n, 307 S.C. 6, 413 S.E.2d 810 (Jan 13, 1992), rehearing denied (Feb 20, 1992).

	(d)	NCR Corp. v. South Carolina Tax Com'n, 304 S.C. 1, 402 S.E.2d 666 (Feb 04, 1991), Appeal After Remand, NCR Corp. v. South Carolina Tax Com'n, 312 S.C. 52, 439 S.E.2d 254 (Dec 13, 1993), Certiorari Denied by NCR Corp. v. South Carolina Dept. of Revenue and Taxation, 512 U.S. 1245, 114 S.Ct. 2763, (Jun 27, 1994).

	(e)	M. Lowenstein Corp. v. South Carolina Tax Com'n, 298 S.C. 93, 378 S.E.2d 272 (Ct. App. Mar 13, 1989)

21.	List up to five criminal appeals that you have personally handled.  No Criminal Appeals Filed.

22.	Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Yes.  Elected by the General Assembly on March 21, 1995, to current office of Administrative Law Judge, Seat #5.  Took oath of office on April 14, 1995, and have served continuously since.  Pursuant to the South Carolina Administrative Procedures Act, I preside over hearings, render decisions and issue orders in a broad range of administrative cases involving governmental agencies and private parties.  Jurisdiction includes administrative cases involving health, childcare, environmental, natural resource, insurance, alcoholic beverage, and tax issues, as well as other licensing matters.  Cases are heard as contested cases at an evidentiary trial level as well as appellate cases decided on briefs and oral argument.  Finally, ALJs also exercise certain equitable, subpoena, and contempt powers.

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

	(a)	D. Michael Woodward, M.D. v. South Carolina Department of Labor, Licensing, and Regulation-Division of Professional and Occupational Licensing, Board of Medical Examiners, 98-ALJ-11-0587-AP, June 1, 1999.  Allegations of improper sexual conduct by a physician required an appellate review which examined constitutional and statutory challenges to an alleged “unfair hearing” held by the Medical Board. While errors were committed by the Board, a harmless error analysis found the mistakes insufficient to form a basis for reversal of the Board’s decision.

	(b)	Gaffney Properties as an affiliate of Boyd Management v. Lee S. Harmon, Cherokee County Assessor, 95-ALJ-17-0265-CC, decided November 8, 1995.  This case established an innovative method for valuing subsidized housing projects for property tax purposes.  The fair market value is based upon adding the value of the rental income stream, the value of the Government's “interest subsidy,” and the value of the federal income tax credits granted to owners of subsidized housing.

	(c)	Oncology Therapies of Greenville, Inc. v. South Carolina Department of Health and Environmental Control, Greenville Cancer Center, and Greenville Hospital System, 96-ALJ-07-0205-CC, decided June 6, 1997.  This case established that the standard of proof in a Certificate of Need (CON) case is that of the preponderance of the evidence with the Administrative Law Judge acting as the fact-finder and the DHEC Board as the appellate review authority.  Further, the case established that an ALJ hearing a CON controversy does not act as a mere “reviewer” of the DHEC staff decision.  Rather, the ALJ conducts a contested case in which evidence is weighed to determine whether granting or denying a CON is warranted.

	(d)	Medstar Ambulance Service, Inc. v. South Carolina Department of Health and Environmental Control, 96-ALJ-07-0498-CC, decided May 6, 1997.  This case revoked an ambulance license for numerous violations of DHEC statutes and regulations and required examining dozens of licensing procedures, highway safety statutes, and rules for training, certification and personnel requirements of emergency medical technicians.  The case also held the revocation proceeding need not examine evidence under the stringent clear and convincing standard but under the less demanding standard of preponderance of the evidence.

	(e)	Dennison A. Royal v. Charleston County Assessor, 95-ALJ-17-0522-CC, decided December 12, 1995.  This case found the county's property value methodology discriminated against the taxpayer in violation of the equal protection clause of the Federal and State Constitution.  The assessor subjected the taxpayer to a different valuation method than other similarly situated taxpayers. This practice caused a higher value to inherently attach to the taxpayer's property and thus violated his rights to equal treatment and uniformity.

24.	Have you ever held public office other than judicial office?  No.

25.	List all employment you have had while serving as a judge other than elected judicial office.  None.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

Yes, unsuccessful races for ALJ Seat #1 in February 1994 and ALJ Seat #6 in May 1994.  Also, nominated but not elected in a race for Court of Appeals, Seat #3 in February 2000.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

1972-1975	Internal Revenue Service, Revenue Agent, Greenville S.C.; duties included examining individual, partnership, and corporate income tax returns.

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete, current financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy? No.

34.	Have you ever been sued, either personally or professionally?  No.

36.	Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.	S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened? No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.	Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)	Member of S.C. Bar;

	(b)	Member of Greenville County Bar.

47.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

Past Publicity Chairman for Band Booster Club.

48.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

Active member and deacon at Pendleton Street Baptist Church, Greenville, S.C. serving in various capacities including Staff Resources Committee (personnel committee).

	49.	Personal References:

	(a)	Gov. Robert E. McNair

	McNair Law Firm

P.O. Box 11390, Columbia, S.C. 29211

		803-799-9800

	(b)	S. Hunter Howard, Jr.

	South Carolina Chamber of Commerce

Suite 1810, 1201 Main Street, Columbia, S.C. 29201

		803-799-4601

(c)	Rev. Marty Price

	Pendleton Street Baptist Church 

1100 S. Main Street, Greenville, S.C. 29601

864-232-7312

	(d)	Branch Manager, Wachovia Bank (Mauldin Office)

		500 North Main Street, Mauldin, S.C. 29662

		864-239-6941

	(e)	Joe L Allen, Jr.

	109 Windsor Point Road, Columbia, S.C. 29223

	803-788-3888

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.  I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Ray N. Stevens		Date: March 2, 2004



THE CHAIRMAN:	The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the appellant bench.  Our focus has been primarily on nine evaluative criteria, which has included a survey of the bench and the bar, a SLED and FBI check, credit check, grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of any newspaper articles in which your name appeared, study of previous screenings, and a check for economic conflicts of interest.  We have not received any affidavits filed in opposition to your election, and there are no witnesses here to testify.  Do you have a brief opening statement that you would like to make?

THE WITNESS:	Yes, sir, very brief.  I would encourage you to evaluate all the candidates on whatever criteria you find to be relevant, but one I would like to submit to you is sometimes one way of evaluating a candidate is did they bloom where they were planted.  And my experience from a personal point of view is that when I began with the attorney general's office I started at the lowest rung of the ladder, the staff attorney.  I was the guy who carried the books of the case when we went to trial. 

	When I finished my career I was the chief deputy attorney general.  I was in charge of the tax division, argued numerous cases in virtually every court in this state.  I ended up writing 36 formal opinions on behalf of the Attorney General.  And I think my last count was I argued and wrote the briefs for 27 appeals to our Supreme Court, as well as the Court of Appeals. 

	One of those, fortunately, I had the obligation as well as the privilege of arguing in the United States Supreme Court which ended up as a successful argument.  So that's the only opening statement I would like to make.

THE CHAIRMAN:	Thank you, Judge Stevens.  Please answer any questions our able counsel, Mr. Couick, may have for you.

MR. COUICK:	Good afternoon, Judge Stevens.  Let me just get the record straight on a few things and we'll get to some questions.  Mr. Chairman and members of the Commission, a few procedural matters. Judge Stevens has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement is included in your notebooks and you have it in front of you today.  I have no concerns with that statement, and with the Commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask that statement be entered into the public record at this time.

THE CHAIRMAN:	Without objection.  It will be done so at this point in the record.

� SEQ CHAPTER \h \r 1�Sworn Statement to be included in Transcript of Public Hearings

Full Name:		Ray N. Stevens

Address:		9 Whitehurst Way, Simpsonville, S.C. 29680

Work Telephone:	803-734-6408

E-Mail Address:	Home:  rnsteven.pro@prodigy.net

Work:  rnsteven@aljd.state.sc.us

1.	Do you plan to serve your full term if elected?  Yes.

2.	Do you have any plans to return to private practice one day?  No.

3.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I am bound by state law and judicial canons that hold, unless permitted by law, a judge must not have communications with a lawyer or party without the presence of the other parties.  However, emergencies can arise (e.g. the bulldozer has already started knocking down the 100 year old trees) for which an injunction or other emergency order is required and no time exists to gather all the parties.  In such a case, limited ex parte communication is available to handle the problem until a merits hearing can be held.  Otherwise, I do not allow ex parte communications.

5.	What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  A judge should disqualify himself if the judge’s impartiality might reasonably be questioned.  Lawyer-legislator’s do not inherently present a situation which would reasonably question a judge’s impartiality since all judges are “elected” by legislators and thus all judges would have to recuse themselves.  However, former law partners and former associates could be reasonably questioned based on such factors as the length of time of separation, the ability of the court to find another judge, etc.  Thus, recusal would be more appropriate. 

6.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would recuse myself unless extensive prejudice would result from such an action. Aside from competence, a judge’s chief contribution to a proceeding is impartiality.  If the parties are concerned that impartiality has been compromised, a recusal serves the ends of justice.

7.	What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts or social hospitality from lawyers.  As to non-lawyers, only if the gifts are from established friends and are given at normal occasions such as birthdays and Christmas and only if the gift is in a normal range of acceptable value will I accept gifts and social hospitality.

8.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  As to another judge, I would inform the judge that I believed his or her conduct was improper, offer to assist in some manner if that would eliminate the improper conduct, and, if the conduct did not stop, give a warning that continued misconduct would result in notice to the Commission on Judicial Conduct. Finally, if the conduct still continued, I would give notice to the Commission.

	As to a lawyer, I would explain what conduct I believed was improper and give the lawyer an opportunity to stop the practice but with a warning that not stopping would result in notice to the Commission on Lawyer Conduct.  If it continued, I would then give notice.

9.	Are you affiliated with any political parties, boards or commissions that need to be re-evaluated?  No.

10.	Have you engaged in any fund-raising activities with any political, social, community, or religious organizations?  No.

11.	How would you prepare for cases that were before you?  I would first examine the filing to assure myself that no conflict of interest prohibited me from participating in the appellate review.  Second, if no conflict existed, I would read the appealed-from order, the briefs of the parties, and the record made below.  Third, I would obtain from my law clerks any needed research on the disputed issues. Fourth, after conducting my own research, I would prepare questions that needed answering by the parties at the oral argument.  Finally, after consultation with my fellow judges, I would evaluate all positions before reaching a conclusion.

12.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I am opposed to “judicial activism” as that phrase is intended to mean a judge who “creates” the law to satisfy a supposed need or a judge who imposes a result based on “what the law should be.”  On the contrary, I believe a judge should be a strict constructionist; one who reads a statute in accordance with its plain words unless the language used provides a result so absurd that such could not have been the intention of the General Assembly.  Further, judges should not seek to establish “public policy” since policies are best left to the legislature and, once established, are to be carried out by the courts.

13.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system? I enjoy writing and speaking.  At a minimum, I plan to continue preparing materials and making an oral presentation on Administrative Law for the Bridge the Gap program of the S.C. Bar. From time to time I intend to write articles on relevant aspects of legal practice. 

14.	Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)? How do you plan to address this?  Serving as a judge can strain family relationships.  For example, when faced with a difficult case or a difficult sentencing matter, the judge is essentially alone in the decision process and must not discuss “work” with family or friends.  To avoid the isolation that often “comes with the job,” I involve myself in non-legal matters such as church activities and family leisure activities.  Thus, the judge is connected to family and community but the family and community are not involved in the judge’s work.

15.	Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  I serve as a deacon on the Deacon Board and serve as a member of the Staff Resources Committee (Personnel Committee) at Pendleton Street Baptist Church in Greenville, South Carolina.

16.	Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)	The use and value of historical evidence in practical application of the Constitution:

b)	The use and value of an agency’s interpretation of the Constitution:

c)	The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

	My method of analysis for interpreting the South Carolina Constitution begins first with the premise that interpretation of the constitution must be based on the “four corners” of the document. Such a method relies upon two elements.  The plain language of the document as written controls unless application of the plain language produces a result so absurd that such a meaning could not reflect the true intent.  Further, one must not read the provision in isolation but instead must read it within the context of the constitution as a whole.

	However, if an approach based on the four corners of the document shows that the language used is ambiguous, resort to sources outside the document is required. Of the three sources listed above, the most persuasive would be the documents produced contemporaneously to the Constitution, such as the minutes of the convention.  Those documents have the greatest likelihood of reflecting the intent of the drafters of the constitution. The second most useful group of documents would be the historical documents showing evidence of the practical application of the Constitution.  Such documents would have some indication of what the constitution meant as originally enacted.  Finally, the least helpful information would be an agency’s interpretation of the Constitution.  While an agency’s official interpretation is entitled to the most respectful consideration, an agency’s position cannot be determinative of the meaning of the constitution. 

17.	Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.	Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  In our Constitution and statutes, all grants of authority to other levels of government flow from the state level.  Thus, no other levels of government (i.e. local governments) have plenary authority.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.	Have you written any scholarly articles?  Yes.

“Unwanted Assets Spun Off Prior to Acquisition of Wanted Assets”

1980 South Carolina Bar Publication

“The Use of Title 42 USC § 1983 in State Tax Litigation”

1988 REVENUE ADMINISTRATION

“Delaware Subsidiaries Can Still Reduce Tax But More Planning Needed”

March/April 1992 THE JOURNAL OF MULTISTATE TAXATION

“Geoffrey v. South Carolina Tax Commission: Is the Camel's Nose Under the Tent?” Tax Management, Multistate Tax Report, December 22, 1995

23.	What do you feel is the appropriate demeanor for a judge?  A judge must be courteous to all and yet remain steadfast in establishing a forum that allows all to present their case.  The judge must exercise patience to all but cannot allow improper delays that serve only to derail the goal of judicial economy.  Judges must be attentive to all arguments but cannot allow irrelevant positions to undermine properly presented issues.

24.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  The rules apply every day and all day.

25.	Is there a role for sternness or anger in meetings with attorneys?  There is no occasion for anger in meeting with attorneys.  Rather, lawyers who fail to adhere to a rule or order of the court or who are guilty of an abuse of decorum must be addressed firmly and directly and informed of the consequences of their actions.  If compliance is not obtained, sanctions should be imposed but never out of anger.

26.	How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None to date.

27.	Have you sought or received the pledge of any legislator prior to this date?  No.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Ray N. Stevens

Sworn to before me this 2nd day of March 2004.

Notary Public for S.C.		My Commission Expires:  August 7, 2013



MR. COUICK:	Also in your notebooks is a copy of the candidate's personal experiences statement.  One final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, the candidate meets the constitutional requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MR. COUICK:

Q.	Judge Stevens, you're seeking to move from one judgeship to another, Administrative Law Judge Court to the Court of Appeals.  Why do you wish to move?

A.	I think I indicated in my opening statement, I enjoy appellate practice.  It has been a part of what I have done for a number of years.  I thoroughly enjoy sort of the argument of the give and take.  By the time issues reach the Court of Appeals they are pretty well flushed out, and it's down to a question of having a research position that is consistent with the law, and I enjoy that type of work.

Q.	Regarding your experience, you've spoken to what that would lend to your candidacy and also to your service in the Appellate Court.  Is there anything else about your professional experience that you would like to tell the committee in terms of how you will be successful in the Court of Appeals?

A.	I enjoy research.  I have written several articles which I like to do. I think a background in research would be helpful to the Court of Appeals. In our current position as administrative law judges we have a fairly wide diversity of cases that we hear.  I think that would be an asset as well on the Court of Appeals.

Q.	Judge, we've asked each of the candidates for this judgeship on the Court of Appeals similar questions, and one of those questions is to identify that substantive area of the law that you feel the strongest in.  From your record, Judge Stevens, I think that's tax.  Is that your strongest area?  If not, what would it be?  A follow�up question is:  What is your weakest area?

A.	In response to the first question, those of you who have any sort of tax background, it is the type of thing that you either use it or lose it.  I was very much dedicated to a tax background, therefore I got my master's in tax.  Having gone with the attorney general's office it is an incredibly diverse area when you are chosen to represent a taxing entity. 

	I do not consider myself to be a tax individual any more.  Anyone who has spent as long as I have away from the tax field would be at a great danger to represent themselves to be a tax expert. 

	The cases that I argued, they ranged everything from process questions, privilege and immunity questions.  We had Freedom of Information Act questions.  They're all the type of decisions that would result from representing a major agency from which the agency attempts to extract money from the citizens.

	We have debt set�off.  A lot of constitutional arguments arise from those.  I do not see myself as a tax expert.  I see my strongest suit as being that based in governmental law and administrative law because that's what I have done now since 1995. 

	Within that broad parameter of administrative law it encompasses a wide range of cases.  So I consider that to be my strongest suit.  And, again, the weakest suit would have to be in criminal law.  I think the deficiencies, if there are some perceived in criminal law, can be recognized by the jurisdiction that we have in my current judgeship having to do with al�Shabazz.

	We represent �� not represent, have many cases brought before us from inmates.  The al�Shabazz decision carved out a large group of cases that would no longer go up under PCR, but rather that would come through the administrative process.  So I have a familiarity with inmate concerns, as well as what we hear are those which impact the liberty interest.

	So the level of the claim, while it may appear on its surface to sometimes be not of a significant matter, once we do have jurisdiction of it, it is because a liberty interest has been impacted and, therefore, we apply the due process standards that would be necessary.

Q.	Judge, you create written work product now as a judge in the ALJ Division.  You will be asked to create work product too, the type of briefing memoranda or bench briefs whether it be an opinion.  How will you create that written product?  Will it be different from the way you do it now or will it be the same?

A.	Operating from the assumption that I'm sitting on the Court of Appeals having to decide a case I think the first thing that I would do �� it would be different.  The first thing that I would do is find out what the issue before me is by brief review of the appellant's brief as well as the respondent's brief.  I would want to know what the issue is. 

	Secondly, once having got a feel for what the case is about, I would want to know: do I have a conflict of interest?  I’ve now familiarized myself with it.  Is there something about the facts or the nature of the case that would cause me to recuse myself?  That’s the second thing I would do.

	After knowing what the issues are, I would read the decision from below.  I would not want to be unnecessarily prejudiced by having read the briefs.  Rather I’d want to read the decision from below.  I know what the question is.  I know what the judge has done.  Then I would read the briefs, the appellant’s and the respondent’s brief, and then read the record on appeal to get the full impact of what went on.

	After I have decided, I would conduct my own research to come to a preliminary answer.  I hopefully would have at least one clerk that I could rely on to do further research, give me a memo.  Once I got the memo back I would like to be able to talk to the judges who are going to be on the panel to get a feel as to how they see this case.  And after the decision is heard and the group assembles and the decision is made, if I am charged to write the opinion, I would make the first draft.

	I would not feel comfortable having a clerk write the first draft.  I write all my own orders.  It takes a lot of time, but by and large I get a whole lot better feel on it if I have written my own order.  So that's what I do, and then I would have hopefully the assistance of clerks to review any follow�up drafts before we got the final opinion.

Q.	What would you like your legacy to be if you were to be elected judge of the Court of Appeals?

A.	One of the chief assets a judge brings to any court, I think, is consistency.  And by that I don't mean simply making the same decisions time after time, but by consistency I mean if it's the little case that has arisen from some part of the state that some people might think is inconsequential, that decision deserves the same amount of effort, the same amount of commitment as the most important challenge to a constitutional matter from the General Assembly. 

	I think what litigants want when they come before the Court is to know that the judges who are hearing their cases have decided that they are going to commit themselves to doing the best job possible.

	So in terms of a legacy or what I would want people to remember me by, it was that whatever case was presented to him he gave it his all, no matter who the parties were and no matter the controversy.

Q.	Judge, when is it appropriate to write a concurring or dissenting opinion?  If it's appropriate, what dangers do you have to be aware of?

A.	I think you should write a dissent rarely, and I think you should write a concurring opinion sparingly.  The reason I say that, the people of the state, General Assembly, all of us depend upon an answer from the Appellate Court.

	Consensus is what you have to reach when you're a member of the Appellate Court.  They don't sit in panels of three by accident.  It is a consensus decision. 

	If in fact after having labored laboriously to reach a conclusion, you are absolutely sure the other two members are simply incorrect, you have an obligation to write a dissent.  But it should be reached only when you are absolutely confident that they reached a wrong decision. 

	The condition of that, writing a dissent, is one of the grounds for which potential cert can be granted so you don't want to just write dissents all the time because you're sending the wrong signal to the Supreme Court.

	Concurring opinions, concurring opinions ought to be written when you are absolutely sure that the result is correct, but the analysis is wrong.  You owe it to the citizens and the General Assembly and everyone else to lay out the analysis as to why your position should be reached.

	But, again, consensus is what is supposed to be done on a panel of three.  It is not an opportunity for you to explain your position just because you don't think that the other folks understood it.  You have to be able to pursue them, and if you aren't able to do that rarely should you issue a dissent.  Sparingly should you issue a concurrence.

Q.	If you were to be elected, where would you have your primary physical chambers?

A.	I live in Simpsonville and I thoroughly enjoy my community, but I have been in Columbia now.  I come down to Columbia many times each week.  I have been driving down for years.  It is not a burden for me.  Quite frankly, I'd rather be in Columbia.  I think it would enable me to have more contact with my colleagues.  I believe it would enable me to be a better judge.  I would prefer to have my chambers in Columbia.

Q.	Judge, in your sworn affidavit you advised the Commission of what you thought the appropriate demeanor would be for a judge.  If you could, just review what your principles would be for the demeanor of a judge.

A.	I think there's some standards that are almost a given for a judge, and those happen to be a calm temperament.  That is someone who is reasoned, someone who is not prone to fly off the handle, someone who treats folks with courtesy.

	Again, there are occasions when you have to be firm with folks, but you don't have to be mad at them.  The law is not enhanced by judges coming down with what is commonly been called robe�itis. 

	I'm placed in a position of authority and you should exercise that authority sparingly to accomplish the purpose.  Primarily, judges are supposed to be intelligent, thoughtful, exercise their discretion in the manner that is clearly reasoned as opposed to arbitrary.

Q.	A few housekeeping questions for you, Judge.  Have you sought or received any pledge of any legislator prior to this date?

A.	No, sir.

Q.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?

A	No, sir.

Q.	Have you asked any third parties to contact any member of the General Assembly on your behalf prior to the expiration of the 48 hour period?

A.	No, sir.

Q.	Have you contacted any member of this commission about your qualifications?

A.	No, sir.

Q.	Do you understand the 48�hour rule?

A.	I do indeed.

MR. COUICK:	Mr. Chairman, I would note the Upstate Citizens Committee reported that Judge Stevens is qualified to sit on the Court of Appeals.  He's highly recommended by that committee.  I ask without objection that the committee report be entered into the record.

THE CHAIRMAN:	Without objection.  It will be so done.

MR. COUICK:	Mr. Chairman, I have no further questions.

THE CHAIRMAN:	Does any member of the Commission have questions for Judge Stevens?  There being no further questions, Judge Stevens, we appreciate your willingness to serve on the Court of Appeals. We appreciate your service on the ALJ Division.  With that I'll remind you about the 48�hour rule, which you know very well.  The time and date will be posted on the report and indicate when you might seek commitments. Having said that, I hope you have a pleasant day.

MR. COUICK:	Mr. Chairman, if I could give you an update.  Since we're a little bit ahead, almost an hour, Judge Lee we're trying to locate.  Judge Manning is available.  He's outside.  Judge Cooper is on his way to Columbia, but we've been unable to reach him.

THE CHAIRMAN:	We have skipped up and brought you forth.  We appreciate your willingness to go early.  The other candidates aren't here yet.  We have before us today the Honorable L. Casey Manning who seeks a position with the South Carolina Court of Appeals, seat number one.  Would you raise your right hand and be sworn.

L. CASEY MANNING, being first duly sworn, testified as follows:

THE CHAIRMAN:	Have you had an opportunity to review your Personal Data Questionnaire?

THE WITNESS:	Yes, sir.

THE CHAIRMAN:	Does anything need to be added to it?

THE WITNESS:	It’s correct.

THE CHAIRMAN:	Do you have an objection to our making that summary a part of the sworn testimony?

THE WITNESS:	No, sir.

THE CHAIRMAN:	It will be done at this time in the transcript.

PERSONAL DATA QUESTIONNAIRE

Candidate for Court of Appeals, Seat 1

1.	NAME:				Mr. L. Casey Manning

BUSINESS ADDRESS:	P.O. Box 192, Columbia, SC 29202

E-MAIL ADDRESS:		cmanningj@scjd.state.sc.us

TELEPHONE NUMBER:	(office): 803-576-1773

2.	Date of Birth:  12-07-50

Place of Birth:  Dillon, S.C.

3.	Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status:  Divorced 8-16-02, LaVerne Manning moving party, Richland County Family Court, one-year separation.  Three children.

6.	Have you served in the military?  N/A

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

	1969-1973	USC, BA Degree from the College of Social Behavioral Sciences;

	1974-1977	USC, Juris Doctor.

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, 1977

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

USC Law School, Juris Doctor, May 1977

USC, Bachelor of Arts in Political Science & History, 1973

Basketball Scholarship (1969-1973)

Freshman Academic Award (1970-1971)

Outstanding Young Man in America (1973)

Scholar Athlete (4 years)

USC Outstanding Senior Award (1973)

Who’s Who Among Students in American Colleges & Universities (1973)

10.	Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.

(a)	01-22-99, 14th Annual Criminal Law Update;

(b)	05-12-99, Circuit Judges Conference;

(c)	06-28-99, Circuit Judges Orientation School;

(d)	08-19-99, Judicial Conference;

(e)	01-21-00, 15th Annual Criminal Law Update;

(f)	05-10-00, Circuit Judges Conference;

(g)	08-03-00, 2000 SCTLA Convention;

(h)	08-16-00, Annual Judicial Conference;

(i)	01-26-01, 16th Criminal Law Update;

(j)	05-09-01, Circuit Judges Conference;

(k)	07-02-01, 2001 Orientation School for New Judges;

(l)	08-23-01, Annual Judicial Conference;

(m)	01-25–02, 17th Criminal Law Update;

(n)	05-08-02, Annual Judicial Conference;

(o)	07-08-02, Circuit Judges Conference;

(p)	08-01-02, 2002 SCTLA Convention;

(q)	08-22-02, Annual Judicial Conference;

(r)	11-08-02, Annual 12th Criminal Practice in S.C.;

(s)	01-24-03, Civil Law Update;

(t)	01-24-03, 18th Annual Criminal Law Update;

(u)	05-07-03, Circuit Judges Conference;

(v)	08-07-03, 2003 SCTLA Convention;

(w)	08-21-03, Annual Judicial Conference;

(x)	11-21-03, 13th Annual Criminal Practice in S.C.

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

Group Facilitator in General Jurisdiction Course, Reno, NV;

09-13-98	Group Facilitator in Essential Skills Course, Reno, NV;

1998		Presiding Judge for Judge Court1998-2003, Annual participant at S.C. Judicial Conferences (Civil Junkyard and new developments);

12-12-03	S.C. Association of Counties CLE.

12.	List all published books and articles you have written and give citations and the dates of publication for each.  N/A

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

State Court of South Carolina, 11-9-77;

United States District Court, 6-15-82;

United States Court of Appeals, Fourth Circuit, 1989.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1979-1983	Attorney and Counselor at Law, Dillon County; private practice

1980-		Part-time Instructor, Florence-Darlington Technical College

1983-1989	S.C. Assistant Attorney General

1988-1989	Chief of Prosecutions

1989-1994	Partner, Walker, Morgan & Manning, Lexington, S.C.

15.	What is your rating in Martindale-Hubbell?  BV.

16.	What was the frequency of your court appearances during the last five years prior to election to the bench?

(a)	federal:	3%;

(b)	state:		97%.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years prior to election to the bench?

(a)	civil:		40%;

(b)	criminal:	50%;

(c)	domestic:	10%.

18.	What percentage of your practice in trial court during the last five years prior to election to the bench involved matters that went to a jury?

(a)	jury:		20%;

(b)	non-jury:	80%.

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters prior to election to the bench? Sole Counsel.

19.	List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  None.

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  None.

21.	List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None.

22.	Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Yes.  Elected Circuit Court Judge, Fifth Judicial Circuit, February 1994.

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to   any appellate review of these orders or opinions.

(a)	State v. Tamika Grooms, 343 S.C. 248,540 S.E.2d 99.  Verbal Order from the bench regarding the burden of proof by which a defendant must establish a “credible history of criminal domestic violence” in order to obtain earlier parole eligibility date provided by §16-25-90(Supp 1999);

(b)	Kathy Gibson v. Spartanburg School District #3.  Court of Appeals Opinion No. 3102;

(c)	State v. William Ernest Downs, Jr. (Death Penalty Sentencing Order);

(d)	City of Columbia v. Pic-A-Flick Video, Inc. (Supreme Court Opinion No. 25113;

(e)	State v. Cutro.  Routine.  (Bail Order).

24.	Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

S.C. Assistant Attorney General, Appointed 1983-1090;

Bar Examiner, 1992, Appointed.

25.	List all employment you have had while serving as a judge other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.

1993 to present:  Gamecock Sports Properties and Master Talent Fee Agreement (formerly Host Communications) Color Analyst for USC Basketball Team.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

S.L.E.D. Agent:  1973-1974

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete, current financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  N/A

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy? No.

34.	Have you ever been sued, either personally or professionally?  If so, give details.

(a)	Complaint and Answer:  William Porcel v. William P. Walker, Jr., S. Kirkpatrick Morgan, Jr. and L. Casey Manning, individually and as partners in the Partnership of Walker Morgan and Manning; and Walker & Morgan, Attorneys at Law, a law firm.

	(This matter was resolved December 1999)

(b)	Complaint and Answer:  Raymond Burroughs, Jr. v. William P. Walker. Jr., S. Kirkpatrick Morgan, Jr., and L. Casey Manning, individually and as partners in the Partnership of Walker, Manning & Morgan; and Walker,  Manning & Morgan, Attorneys at Law, a law firm.  (This matter was resolved January 2002).

36.	Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.	S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened? No.  No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  No.

44.	Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)	S.C. Bar Association (1977–Present);

(b)	S.C. Bar – Criminal Law Secretary (Chairman 1987-1988);

(c)	American Bar Association;

(d)	S.C. Trial Lawyers Assn. National Minority Delegate;

(e)	Greater Columbia Chamber of Commerce, Sports Committee (1973-74);

(f)	Richland County Bar Association;

(g)	S.C. Bar Board of Law Examiners (1992);

(h)	S.C. Bar Special Committee on the Judiciary (1991-1992);

(i)	S.C. Bar Commission on Judicial Conduct;

(j)	S.C. Sentencing Guidelines Commission (1996–Present);

(k)	Hearing Masters, Rules on Judicial Discipline & Standards

1994-1998);

(l)	United States Court of Appeals,

United States District Court, District of South Carolina;

47.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)	S.C. Athletic Hall of Fame (1989–Present);

(b)	Columbia Tip-Off Club (1989–Present); President 1991-1992;

(c)	USC Bi-Centennial Committee (1998–2001);

Children’s Justice Force Committee;

Citizens Summit Steering Committee;

Richland County Bar Civility Award 2002.

48.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

Since 1993, I have signed a Master Talent Fee Agreement annually to do Basketball Color for the University of South Carolina Basketball Team.

49.	Personal References:

Charlie Vance, III, Executive Vice President

Carolina Community Bank

Post Office Box 1106, Dillon, S.C. 29536

James G. Bogle, Jr.

6523 Olde Knight Parkway, Columbia, S.C. 29209

Barbara Scott, Clerk of Court

Richland County Judicial Center

1701 Main Street, Columbia, S.C. 29201

Jack W. Lawson, Jr.

Post Office Box 309, Florence, S.C. 29503

William P. Walker, Jr.	 Walker, Morgan & Kinard, LLC

Post Office Box 949, Lexington, S.C. 29071

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.  I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ L. Casey Manning		March 25, 2004



THE CHAIRMAN:	The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry focused primarily on nine evaluative criteria, which has included a survey of the bench and the bar, a SLED and FBI check, credit check, grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your might name appeared, study of previous screenings, and a check for economic conflicts of interest.  We have received one affidavit in opposition to your election.  We have one witness here to testify.  Do you have a brief opening statement you wish to make?

THE WITNESS:	It's nice to be here.  I appreciate the opportunity to appear before this committee.

THE CHAIRMAN:	Thank you, sir.  If you would, at this time answer any questions our able counsel might have for you.

MR. GENTRY:	Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Judge Manning has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration and temperament.  This statement was provided to all commission members earlier and is included in your notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:	Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:		L. Casey Manning

Address:		Post Office Box 192, Columbia, SC 29202

Work Telephone:	(803) 576-1773

E�Mail Address:	cmanningj@scjd.state.sc.us

1.	Do you plan to serve your full term if elected?  Yes.

2.	Do you have any plans to return to private practice one day?  No.

3.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

	Always be vigilant in avoiding the first “inkling.”

	No. Canon 3(B)7) covers ex parte communications.  Every litigate or lawyer should have their cases heard according to the rules of law.  This involves avoiding even the appearance of impropriety and a judge should not do or say anything that suggests one side has some advantage in appearing before the Court.

Ex parte communications are proper under certain circumstances. For example:

Scheduling motions to be heard

Administrative purposes

Emergencies – TRO

Agreement of all parties

When authorized by law

5.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?  If there’s any doubt, then there’s no doubt, and you recuse.  Canon 3(E) governs disqualification.  A Judge shall disqualify himself in a matter in which his impartiality might reasonably be questioned.  One should inform all parties involved in a case of any special or close relationship with any lawyers, litigates, witnesses or fact known to the Judge that would make one side or the other hesitate to go forward.  

6.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I’m very understanding of how matters appear to litigants.  Yes, without hesitation.

7.	What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I don’t accept gifts.  No one ever offered anything.  Hospitality – depends on relations or friendship – I don’t accept anything.

8.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Report it to proper authorities.

9.	Are you affiliated with any political parties, boards or commissions that need to be re�evaluated?  No.

10.	Have you engaged in any fund�raising activities with any political, social, community, or religious organizations?  No.

11.	How would you prepare for cases that were before you?  Read file, read law and status conference cases – always with the help of a law clerk.  Anticipate and prepare for any logistical problems.

12.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?   My philosophy is to have no philosophy on “judicial activism”.  Judges should decide issues as fairly as possible on a case by case basis.

13.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system? Participate in seminars and speak to non-political groups on occasion.

14.	Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  Keep work separated from personal life.

15.	Are you currently serving on any boards or committees?  If so, in what capacity are you serving?   Yes.  (See list of activities in PDQFORM No. 46)

16.	Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

Start with (c), go to (a), and consider (b) to resolve a fine point.  (c) should be given the greatest weight, then (a), and finally (b).

a)	The use and value of historical evidence in practical application of the Constitution:

b)	The use and value of an agency’s interpretation of the Constitution:

c)	The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

I would give the most weight to the use and value of documents produced contemporaneously to the Constitution, because these documents show the original intent of the drafters.

Next, I would consider the value and use of historical evidence in practical application of the Constitution.  Precedent and trends cannot be ignored because these explain the how and why of early interpretation and application of the law.

Then I would consider the value and use of an agency’s interpretation of the Constitution because deference should be shown, from a historical basis, for a governmental entity that by law is charged with the responsibility to carry out practical and legitimate state interest.

17.	Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.	Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  All grants of authority to other levels of government flow from the State level in our Constitution and Statutes.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.	Have you written any scholarly articles?  No.

23.	What do you feel is the appropriate demeanor for a judge?  The patience of Job and follow the Golden Rule.

24.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  24-7.

25.	Is there a role for sternness or anger in meetings with attorneys?  Sternness, yes, but never any anger.

26.	How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.	Have you sought or received the pledge of any legislator prior to this date?  No.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  No.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  Yes, to tell of my interest.

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  L. Casey Manning

Sworn to before me this 24th day of March 2004.

Notary Public for S.C.	My Commission Expires:  12/29/09



MR. GENTRY:	Also included in your notebooks for your review is a copy of Judge Manning's personal experiences statement.  One final procedural matter, I note for the record that based on the testimony contained in Judge Manning's PDQ, which was introduced earlier into the record, Judge Manning meets the constitutional or statutory requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MR. GENTRY:

Q.	Judge Manning, if you don't mind, please speak up.  Judge Manning, why do you want to serve on the Court of Appeals?

A.	Well it's multi fold.  I guess to a certain extent it's about self�confidence. You've got to believe in yourself--that you're capable of doing a job.  That's an ego component, I guess.  And perhaps I'm getting old.  I mean, I'm 53 now.  I don't enjoy travel as much as I used to.

	I've always enjoyed writing and reading.  I think I might have given these answers before.  Getting older, I think I'm at a point in my life I'm prepared to be more reflective and action oriented with jury trials and everything.  I'm just at an age and time of my life when I'm sort of ready for a change, to be honest with you.

Q.	Can you explain to the Commission how you feel your legal and personal experiences will help to be an effective Appellate Court judge?

A.	I graduated from Carolina.  I got a job with SLED and did that for 14 months.  I went to law school and after that I went to Los Angeles, California and was a private detective for the firm of Steins and Steins Investigation in Los Angeles.  I left Los Angeles after two years and came back to Dillon, South Carolina, my hometown.

	Unfortunately, I practiced law with my brother who's a lawyer about a week.  You know how brothers go.  I opened up my own office in Dillon, five years solo practitioner where I did deeds, wills.  I volunteered primarily at the insistence of Judge Leroy Womthom, Darlington County. I probably did about half the juvenile cases while I was there, along with a young lady, Nancy Bailey.

	Family Court work, I worked in the Probate Court, I worked in the magistrate's court throughout Dillon County, Circuit Court in terms of Common Pleas, criminal defense.

	After five years there I became an assistant attorney general in the prosecution section, prosecuted cases all over the state.  More importantly than that, I had an opportunity to represent various governmental agencies, the most notable one being the ombudsman's office.  Years ago that was sort of an oversight agency for all the other agencies in the state. 

	So I bring that experience with me.  After the AG's office of five years I went into private practice with some friends of mine, Walker, Morgan and Manning, a plaintiff oriented firm in Lexington, but I still did a lot of criminal work, and even some criminal defense work.

	So I have a varied background, different experiences.  I certainly try hard, work hard at all of those levels.  I think I've been fairly successful, and I think I've been a good judge for ten years, quite honestly.  So age, experience, and all of those other things I think would qualify me for this position.

Q.	Do you feel there's a single substantive area of law in which you feel you may be weak?  And, if so, how would you prepare yourself to serve on the Court of Appeals?

A.	It's kind of hard to answer the question where do you think you're weak.  I mean, I'm not weak in any particular area.  I guess since I've been on the circuit bench for like ten years, maybe some Family Court issues might come up that would be required and I would prepare more diligently on those because I'm not as familiar with the trends as somebody would be as a Family Court practitioner or a Family Court Judge. 

	So if I got a Family Court question I would certainly pay a bit more attention to that, not something that I generally see myself as a Circuit Court Judge.  So the Family Court area would be something, from my standpoint, that I would point out and that's what I would work diligently on.

Q.	What type of characteristics or knowledge of the law do you believe you would bring to the Court of Appeals that would make you a special asset?

A.	The ability to get to the bottom line, I think.  I notice, and I hate to go longer than I should, but I noticed in the bar survey somebody said I was curt and short.  That's accurate to an extent, but they didn't say rude.

	An ability to save time, I learned this from Judge Bristow years ago while I was in Lexington County and I wanted a continuance.  He said, Mr. Manning, how are you doing?  What do you want?  I started to explain that my client's grandmother was sick, this and that.  He said, stop, Mr. Manning.  I'm a simple person.  What is it that you want?  I said a continuance.  He looked at the other side and asked if they were opposed.  Granted.

	So the ability to get things done quickly and efficiently is the asset I think I bring.  The bottom line is not that you are rude or anything, but so many times lawyers appear before you and they think you got to argue instead of saying I want a continuance.  They want to give you the reasons why they want the continuance without first asking you. 

	I explain that Judge Bristow story to a lot of lawyers and always stand as quickly as I can, stretch out my hand and say my daddy always said short visits make for long friendships.

Q.	What do you feel is the appropriate demeanor for a judge serving in your capacity and also on the Court of Appeals?

A.	You got to be patient as Job, you've got to be kind, you've got to listen.  Even if you interrupt somebody, and judges and everybody else tend to do that sometimes.  You've got to let them finish what they started sometimes.  You've got to listen completely, hear as best you can and sort through that information quickly and process it and give them a quick answer.

Q.	How would you create your written work product or your opinions on the Court of Appeals?

A.	Probably you start off with a three-member panel, you meet, you take notes.  If you're going to offer the opinion you go back and write some bullet points as to what you think, how you think it should turn out. 

	Call in your law clerks, and law clerks for the Court of Appeals are a little different than trial law judges, and you sort of tell them what you want, follow that bullet pattern, point out some important points, points that you want to make.

	Let them do a rough draft.  Look at the rough draft, scratch through it, you add to it.  And say no, this isn't the case I was really thinking about.  Have them go back and redo again.  You do that maybe three or four times probably and you come up with an end result.

Q.	When do you feel it's appropriate to write a concurrence or dissenting opinion?  If appropriate, are there any dangers in writing concurrences or dissenting opinions?

A.	I guess there's danger in doing anything we might undertake.  A concurrent opinion would be when you agree in the result but not how you got there.  The destination is fine, but I don't like the route.  And that's why you say I agree, but this is how I would have got there myself.  Confusion, but, I mean, that becomes a matter of principle to a certain extent.

	A dissenting opinion is when you just totally disagree about principle and you think it's important enough to share those concerns you might have and dissenting from the other two members of panel. 

	So, I mean, roughly that's the answer.  Concurring results, but not how you got there.  Dissenting is a matter of principle and you just can't go along with it.  Even though they're your colleagues, you love them to death, you work with them.  But, I mean, it's a matter of principle.

Q.	If you were elected to the Court of Appeals where would you have your primary chambers?

A.	That's part of getting old.  I hate to travel.  I don't mind traveling, but it would be right here in Columbia where I have resided since 1983.

Q.	Judge, what actions do you take to ensure that you do not show any bias or impartiality towards a particular party or a particular attorney?

A.	You try to talk to everybody the same way all the time.  You try to talk to everybody at the same time.  You treat everybody fairly.  I mean, you know, I don't call the defendants “defendants.”  I call them sir, Mr. Jones, Ms. So and So.  You try to be as calm and as even�handed as you possibly can.  You try to do it the same way, try to be consistent, open and consistency.

Q.	Also, what kind of actions do you take to ensure that you efficiently manage your caseload as well as get out your orders in a timely fashion?

A.	You take things one at a time.  First in time, first in light.  You do things one at a time.  You get those out of the way.  You have checks and balances.  You've got your administrative assistant, your secretary.  Mine has been with me for ten years and she knows me like a son almost.  You have good law clerks that remind you.  You have reminders on your calendar at home.  A calendar at home, calendar at the office, a Daytimer in my briefcase.  You just keep up with things. 

	I mean, you know, somebody said it ain't very heavy lifting.  It's all in the shade.  Being born in a country town like Dillon and having to work, but, I mean, you keep on top of things.  One thing at a time.  You get one thing out of the way and you go to the next.  You can't worry about everything at one time.  One thing at a time.  That's how I try to do it.  One thing at a time.

MR. GENTRY:	Thank you, Judge Manning.  Mr. Chairman and members of the Commission, I may have further questions, but at this time I would like to call the witness.

THE CHAIRMAN:	Judge, if you could sit back in one of those other chairs.  We have a witness to call.  Ms. McAllister, if you would, have a seat in the witness chair and we'll swear you in.  Please raise your right hand.

EUNICE MCALLISTER, being first duly sworn, testified as follows:

THE CHAIRMAN:	Ms. McAllister, we have received your affidavits and if you have anything new to add or specifically I want you to confine your testimony to the problems that you have with Judge Manning.  We're not here to screen the Department of Corrections or any body like that.  We have no authority over them at all.

	We're here to decide whether Judge Manning is qualified for service on the Court of Appeals.  We've all had the opportunity to read and appreciate your affidavits and all.  So I would ask you to answer any questions our able counsel might have for you.

THE WITNESS:	I will have to ask everybody to speak very clearly if you want me to hear you because the acoustics in this room, they have not been improved since the last time I complained about it.  I can hear very little of what's going on here.  So if I can't hear you I'm going to ask over and over again, please speak loudly and clearly.

EXAMINATION BY MR. GENTRY:

Q.	State your name for the record.

A.	Eunice McAllister.

Q.	Ms. McAllister, you filed an affidavit in opposition to Judge Manning's candidacy today.  Would you please state the specific nature of your complaint against Judge Manning, again emphasizing anything new that you have not already put in your affidavit?

A.	What you're asking me to do is impossible.  You're asking me not to speak about anything except Judge Manning.

Q.	That's what I��

A.	What I'm speaking about in relation to the way Judge Manning handles problems, prisoners' problems.

THE CHAIRMAN:	We need you to be specific about any problem that you know about.

THE WITNESS:	That's what I am trying to do, but I can't do it without also mentioning the fact how it affects prisoners.

THE CHAIRMAN:	You go ahead.  We're going to cut you off if you get off base, but you go ahead and do the best you can with the problems that you have.

THE WITNESS:	What was the question you asked?  I'm sorry.

BY MR. GENTRY:

Q.	I just wanted you to point out to this commission what essentially are the specifics of your complaints against Judge Manning.

A.	The specifics of the complaint are that they do not �� Judge Manning �� and I'm not here to persecute Judge Manning.  I'm here to point out what Judge Manning is doing, which I feel is not proper.  I have been told that it's accepted procedure, but that does not necessarily make it legal just because it's accepted procedure.  Many wrong things are being done in our courts.

THE CHAIRMAN:	We want you to tell us what Judge Manning is doing that is improper.

THE WITNESS:	I'm trying to, but the more you interrupt me the longer it's going to take me to get there.  So, anyway, what he does is to handle prisoners' cases in such a way that they never �� the prisoner never gets the chance to actually bring to the court the real problems that he's trying to present. 

	Now it should be common knowledge among judicial people that when prisoners are allowed to present their cases pro se, it should be understood that these people are not lawyers or paralegals any more than I am.  So they should not be expected to meet a level of presenting their cases which would be �� which the average lawyer would be able to do without any trouble.

	So what happens is this �� I would rather handle this a little differently.  I would rather present it the way I started out to present it so that I could get there more concisely and more quickly.

THE CHAIRMAN:	We want to know specific problems, not general problems, not problems with the system.  We want to know specific problems you have with Judge Manning.

THE WITNESS:	That's it.  The problems I have with Judge Manning is the way he's handling problems relative to the system.

THE CHAIRMAN:	We want to know the specific problems.

THE WITNESS:	That's what I'm about to tell you.  I was in Judge Manning's court on December 9th, 2003.  I was there to give assistance to a handicapped prisoner.  The prisoner asked that I be appointed as guardian ad litem.  I don't believe Judge Manning responded at the time. 

	Later on I had a chance to ask him if I had been appointed and he said yes.  So at that point I made it clear that the guidelines of Rule 17, the Rules of Civil Procedure, are very vague in regard to the rights and responsibilities of a guardian ad litem, GAL for short. 

	I asked for �� because this is true the Court has a right to very broad interpretation of the �� of Rule 17 because there is little there in the way of guidelines.  So I told Judge Manning clearly that I'm not a paralegal.  I'm not a lawyer, and I would need some assistance in determining what my rights and responsibilities were in his court, and he agreed to give me those.  This is one of the main issues. 

	This is December 9th.  Come December 23rd I spoke with Judge Manning on his phone and in his office and reminded him that I had not received any kind of guidelines at all and I was curious how I should proceed.  At that moment he promised me that he would have them to me by end of the week.  That was two days after Christmas, of course.

	When I hadn't gotten them by the middle of January I began to be concerned that I was not going to get the standards or any real appointment.  I had never been formally appointed as guardian ad litem. The documentation had not been done.  It was not in the prisoner's records.  I became concerned that I was not going to get any guidelines or any appointment until it was too late to do anything about it.  I took it on myself to provide an affidavit, which I think you people have a copy of that. 

THE CHAIRMAN:	Yes, ma'am.

THE WITNESS:	I pointed out that I had to do this because I did not know what was expected of me so I wrote an affidavit which spelled out what I thought was expected of me, knowing that it was up to the Court to decide whether or not they agreed with me. 

	I doubt very much that Judge Manning ever even looked at this.  What happened next was that I got a copy of a suggested order of dismissal put together by the SCDC attorney for Judge Manning's signature.  I understand this is common procedure.  I know it's done a lot. I doubt that it's �� that it is equal due process for the simple reason that the other litigant, the prisoner, was not given the chance to submit his own version.

REPRESENTATIVE FLETCHER SMITH:	Ms. McAllister, you know that Judge Manning cannot give advice to you as a litigant; is that correct?  He can't give legal advice to you.

THE WITNESS:	I didn't ask him to.

REPRESENTATIVE FLETCHER SMITH:	You said you were wanting him to send you forms and things of that nature.  He couldn't show ��

THE WITNESS:	I don't think you heard me correctly.  I asked him to explain how he wanted me to act in his court.

REPRESENTATIVE FLETCHER SMITH:	Did the prisoner request to have a lawyer appointed for himself?

THE WITNESS:	Did he?  I believe he did, and I believe he was told that lawyers are almost impossible to find, but I'm not sure of that.

REPRESENTATIVE FLETCHER SMITH:	That was not a problem Judge Manning created for the prisoner.

THE WITNESS:	No.  You asked me a question and I was ��

REPRESENTATIVE FLETCHER SMITH:	I'm not trying to antagonize you.  I'm trying to speed this up.  Did Judge Manning do anything illegally, criminally, illegally or unethical that you have to date to present to us?

THE WITNESS:	In the first place, if you remember, I told you I'm not a lawyer or a paralegal.  I can only go by my own logical observation of what I've seen down here, legal documents that I have read and interpreted logically and not legally.  Yes, I believe that not only Judge Manning, this is the point I'm trying to make that you people don't want to hear--not only Judge Manning, but many other judges do act illegally all the time when they encourage the ��

MR. GENTRY:	Ms. McAllister, the purpose of--

THE WITNESS:	May I answer Representative Smith's question? 

MR. GENTRY:	You may.  I just want to make sure you know that there are legislators on this body, but as a whole there are also people that are not legislators.  The purpose of this hearing is to determine whether the judge is qualified and not whether the whole judicial system is ��

THE WITNESS:	Just a minute, please.

THE CHAIRMAN:	Let me ask you this.

THE WITNESS:	One at a time, please

THE CHAIRMAN:	Ms. McAllister, are you here to say that Judge Manning is not qualified to be an Appellate Court judge.

THE WITNESS:	I’m not sure that any judges are qualified any more.

THE CHAIRMAN:	Is he as qualified as any other judge you know to be an Appellate Court judge?

THE WITNESS:	You are asking me to speak to something that only a qualified person could speak to.

THE CHAIRMAN:	Do you know any reason he shouldn’t be?

THE WITNESS:	I can’t speak to that.

THE CHAIRMAN:	Do you know any reason he is not qualified to be a –

THE WITNESS:	Just a minute, please, I have heard more from – in Judge Manning’s court than any other court.  So I don’t know whether he’s doing as much or more or less of the same thing than other judges are.

	Is he qualified?  That’s a question I can’t answer.  I think, again, that would be a judicial decision.  Not me, I’m only an ordinary, everyday person that's had a lot of experience with the courts and legislators and so forth.  May we go back to Representative Smith's question, please?

THE CHAIRMAN:	Answer a question for Mr. Freeman.

THE WITNESS:	I'm trying to answer them one at a time.  What was your question again?

MR. FREEMAN:	I have a simple question to ask.

THE WITNESS:	Wait just a minute, please.  One at a time.  I've got four questions on the table already.  No, just a minute.  First Representative Smith asked me a question.  Let's get that one off the table first.

THE CHAIRMAN:	Mr. Freeman may ask his question.

MR. FREEMAN:	I have a question.  Would you please listen to it?

THE WITNESS:	You're not being fair.

MR. FREEMAN:	Would you please listen to the question, ma'am?

THE WITNESS:	I will try.

MR. FREEMAN:	Do you have an opinion as to whether Judge Manning is qualified to serve as an Appellate Court Judge?  Yes or no?

THE WITNESS:	I cannot answer that yes or no.  I can only answer it from a logical viewpoint.  The point is I know that Judge Manning did something that prevents prisoners from having their real problems heard in court by a competent court.  And that would indicate that if he continues that kind of practice that he would not be doing any favors on the Appeals Court. 

	No judge should be leading in the direction of representing one of the litigants all the time while disregarding the other litigant's needs, requirements.  So from a logical viewpoint, yes, I would say that would interfere with the ability to be a competent Appeals Court judge.  Does that answer your question?

MR. FREEMAN:	I think I understand where you're coming from, yes.

THE WITNESS:	I'm not coming from a legal viewpoint, remember.  You're too used to talking with legal people.

MR. GENTRY:	Mr. Chairman, I believe Mr. Freeman's question actually addressed what I was asking, and that is essentially what is your idea of Judge Manning becoming a Court of Appeals judge, and I believe she spoke to that point.  I don't have any further questions.

THE WITNESS:	Representative Delleney, you had a question.

THE CHAIRMAN:	I think you answered my question, Ms. McAllister.

THE WITNESS:	I have not been able to point out what is really happening here.  Do you want to hear that or don't you?

THE CHAIRMAN:	If you could do it in one minute or less.

THE WITNESS:	I could have done it in seven minutes when I started this discussion but not when I keep being misled by other people all the time.  There are two main issues here. 

THE CHAIRMAN:	What are the two main issues?

THE WITNESS:	One of the pertinent issues is that it's very dubious to the interpretation of Rule 17.

THE CHAIRMAN:	What's the other issue?

THE WITNESS:	Since it is dubious, the Court has broad rights to interpret it and that's what I was trying to get them to do.  When they never did �� what I never got a chance to tell you is that Judge Manning didn't rule on whether I was a guardian ad litem until he dismissed the case.  So that was a briefest appointment of anything that I've ever heard of.  Whether he was legal or not, I know he wasn't being fair.  He wasn't being fair to me when I was trying to do something that would help with a better procedure and so forth.

	The other one is continued to carry on in all of our courts that have to do with prisoners’ cases.  Probably every judge that I have known of, maybe some exceptions, big exceptions, but most of them are leaning over to rule in the favor of the Department of Corrections and give them every chance, every right to win, even though the prisoner is at a disadvantage all the way.

THE CHAIRMAN:	Thank you, Ms. McAllister.  If you would, have a seat over there.  We've got to call Judge Manning back and ask him some questions.

THE WITNESS:	I would like to say this is a very unfair procedure for the simple reason Judge Manning had a chance to look at my written testimony ahead of time, but I didn't have a chance to look at his, and there are other reasons why it's unfair.

THE CHAIRMAN:	You may present in writing any other problems that you have.

THE WITNESS:	I would like to take this up with some of you legislators at a later date and see if we can amend Rule 17 so we make it more realistic so other courts won't be getting into this problem.

THE CHAIRMAN:	We'll be glad to do that, Ms. McAllister.  Judge Manning, you're still under oath.  Please resume testifying there.

EXAMINATION BY MR. GENTRY:

Q.	Judge Manning, you heard Ms. McAllister's testimony.  Is there anything you wish to say in response?

A.	Well, not really.  I provided the committee with a copy of the file.  I admire Ms. McAllister's passion and cause that she represents.  I've always done the best I could by individual inmates or inmates as a group. Probably the mistake I made was appointing her guardian ad litem at the request of the inmate.

	That's neither here nor there.  I don't have any more to add.  I would add this for the benefit of the people that work for me.  I was told Ms. McAllister �� I could not provide her with any advice or anything.  The only thing I could do was provide her with some information that might help her. 

	My secretary alerted me.  The next day I came in and apparently there was a rude exchange between Ms. McAllister and my secretary that's been with me for ten years.  I told my secretary, please, if she calls again have my law clerk talk to her.  Whereupon, there was a rude exchange between my law clerk and Ms. McAllister.

	I then sought to have either Gaston Fairey or John Shepard help Ms. McAllister.  Mr. Shepard advised me that Ms. McAllister filed a grievance against him and Gaston Fairey about 20 years ago in the Nelson versus Lee case.  I talked to Ms. McAllister and didn't get very far, and I did the best I could.  That's all I need to add.  That's all I want to say, I guess.

Q.	Thank you.  I have a few housekeeping questions to ask you.  Have you sought or received the pledge of any legislator prior to this date?

A.	No, sir.

Q.	Have you sought or have you been offered a continual pledge of support by any legislator pending the outcome of your screening?

A.	No, sir.

Q.	Have you asked any third parties to contact members of the General Assembly on your behalf?

A.	No, sir.

Q.	Have you contacted any members of the Commission?

A.	No, sir.

Q.	Do you understand and can you explain to us the 48�hour rule?

A.	As I understand it, if someone is successful in being reported out, I think that should occur May the 11th, you've got to wait 48�hours before you can ask anybody to support you for a pledge or commitment, so forth and so on.  Y'all send us a letter and say you can't do it until, then you wait the 48 hours, simply put.

Q.	I would note the Midlands Citizens Committee found Judge Manning to be qualified and a well-regarded judge who would be able to serve as judge on the Court of Appeals.  Mr. Chairman, without objection I would ask the Citizens Committee Report be entered into the record.

THE CHAIRMAN:	Without objection.  It will be done so.

MR. GENTRY:	I would just note for the record that any concerns raised during the investigation or out of this file regarding Judge Manning were incorporated into the questions and into the record today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:	Does any member of the Commission have any questions of Judge Manning?

EXAMINATION BY REPRESENTATIVE FLETCHER SMITH:

Q.	Judge Manning, with regard to the issue of the dissent and concurrence, you would engage in a collegial atmosphere and y'all would try to reach consensus?

A.	Yes, team player.  I've played team sports all my life.  And, you know, you can disagree but not get mad.  That's part of being a lawyer and everything else.  No, you don't get mad.  You just disagree, politely, firmly, whatever.

THE CHAIRMAN:	Any other member of the Commission have any questions of Judge Manning?  This concludes the public hearing portion of your screening, Judge Manning.  I would like to thank you and Ms. McAllister for appearing before us today.  You eloquently stated the 48�hour rule.  The date will be posted on the report as to the date and time you can start seeking commitments, and with that this ends the public hearing portion of the screening.  If we wanted to call you back we could do that, also prior to the issuance of the report.  Having said that, I would like to thank you for being here.  Thank you, Ms. McAllister. That concludes the public hearing portion of the screening, Judge Manning.

	Next we have before us the Honorable Alison Renee Lee.  Judge Lee seeks a position on the South Carolina Court of Appeals, seat number one.  Judge Lee, if you would, raise your right hand and be sworn.

ALISON RENEE LEE, being first duly sworn, testified as follows:

THE CHAIRMAN:	Have you had an opportunity to review your Personal Data Questionnaire?

THE WITNESS:	Yes, I have.

THE CHAIRMAN:	Do you need to change or add anything to it?

THE WITNESS:	No, I do not.

THE CHAIRMAN:	Do you object to our making that a part of the sworn testimony?

THE WITNESS:	No, sir. 

THE CHAIRMAN:	It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Candidate for COURT OF APPEALS, SEAT 1

				Ms. Alison Renee Lee

BUSINESS ADDRESS:	Post Office Box 192, Columbia, S.C. 29202

				1701 Main Street, Suite 324, Columbia, S.C. 29202

E-MAIL ADDRESS:		aleej@sccourts.org 

TELEPHONE NUMBER:	(office): 803-576-1765

2.	Date of Birth:  September 17, 1958

 	Place of Birth:  Washington, D.C.

3.	Are you a citizen of South Carolina?  Yes.

	Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status:  Married on May 3, 1986, to Kenzil Franklin Summey.  Never divorced; two children.

6.	Have you served in the military?  Not applicable.

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

	Vassar College, September 1975 to May 1979, Bachelor of Arts degree

	Georgetown University, Summer 1976

	Tulane University School of Law, September 1979 to May 1982, Juris Doctor degree

	University of Grenoble, France, summer law program 1980

	University of South Carolina Law School, Summer 1984

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

	Texas, 1982;

	Louisiana, 1983;

	South Carolina, 1984.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

	Vassar College:

		Student Advisor to Freshman Class of 1982 (1978-79)

		Cuba Field Study Trip - one of 20 students selected to go to Cuba and to study the effect of the Castro regime on the culture and make a presentation (March 1978)

		Vassar College Gospel Choir, Business Manager (1977-78)

		Summer Jobs Coordinator, Office of Career Planning and Placement (1976-1979)

	Tulane Law School:

		Vice President Freshman Class (1979-80)

		Best Oralist Freshman Moot Court Competition

		National Appellate Moot Court Team (1980-81)

		Mardi Gras Coalition, Legal Services (1981)

		Tulane Moot Court Board (1981-82)

		Academic Affairs Representative Senior Class (1981-82)

		Quarter Finalist Senior Appellate Competition (1982)

10.	Describe your continuing legal or judicial education during the past five years

	(a) 	1999 - carried over credits from 1998:

		Annual Criminal Law Update (7.0);

		Circuit Judges Orientation School (17.25);

		S.C. Judicial Conference (7.25);

		S.C. Circuit Judges Conference (6.0);

	(b) 	2000 - carried over credits from 1999:

		National Judicial College - General Jurisdiction (58.08);

		Annual Criminal Law Update (6.0);

		S.C. Circuit Judges Conference (6.5);

		S.C. Judicial Conference (7.75);

	(c) 	2001 – carried over credits from 2000:

		Annual Criminal law Update (6.0);

		S.C. Circuit Judges Conference (7.5);

		S.C. Judicial Conference (8.25);

	(d)		2002 – carried over credits from 2001:

		Annual Criminal Law Update (6.0);

		S.C. Women Lawyers CLE (6.0);

		S.C. Circuit Judges Conference (7.75);

		S.C. Judicial Conference (8.0);

	(e)		2003 – carried over credits from 2002:

		Annual Criminal Law Update (3.0);

		Civil Law Update (3.0);

		Legal Jeopardy – John Belton O’Neill Inn of Court (1.0);

		Class Actions – John Belton O’Neill Inn of Court (1.0);

		Women Lawyers in the New Millenium (4.0);

		S.C. Circuit Judges Conference (7.25);

		S.C. Judicial Conference (7.5).

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?

	JCLE-Basic Elements of Proof in the Family Court (August 1985)

		Topic:  Settling the Family Court Record on Appeal 

	Basic Federal Court Practice (September 1985)

		Topic:  Pretrial Orders, Sanctions & Local Rules

	Drafting Criminal Laws under the Sentencing Classification Act (November 1993)

	Bridge the Gap (May 1996, March 1997, May 1997, March 1998, May 1998)

		Topic:  Practice Tips for the Administrative Law Judge Division

	1996 That Was the Year That Was (January 1997)

		Topic:  1996 Update for the Administrative Law Judge Division

	Rules, Rules, Rules: S.C. Practice & Procedure Update (March 1998)

		Topic:  Rules of the Administrative Law Judge Division

	South Carolina Woman Advocate: Moving into the Millennium (May 1998)

	Tips from the Bench: Circuit Court Motions/Appeals (February 2000)

	Tips from the Bench III: Lawyer Conduct/Ethics-Civil Cases (December 2002)

	South Carolina Women Lawyer’s CLE–Effective Use of Exhibits at Trial (April 2003)

12.	List all published books and articles you have written and give citations and the dates of publication for each.  Not applicable.

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

	Supreme Court of Texas, November 1982;

	Supreme Court of Louisiana, October 1983;

	Supreme Court of South Carolina, September 1984;

	U.S. District Court, District of South Carolina, Fall 1984;

	U.S. Court of Appeals, Fourth Circuit, April 1985.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

	1982-83:  Law Clerk, Honorable Israel M. Augustine, Jr., Louisiana Fourth Circuit Court of Appeals

	1983-84:  Law Clerk, Honorable C. Tolbert Goolsby, Jr., South Carolina Court of Appeals

	1984-89:  Associate, McNair Law Firm, P.A., primarily litigation in contract or consumer related issues.  Last two years practice labor and employment related litigation.

	1989-94:  Staff Counsel, S.C. Legislative Council, drafting legislation and amendments for members of the General Assembly in the areas of transportation, crime, corrections and prisons, and education.

	1994-1999:  Administrative Law Judge presiding over administrative hearing relating to insurance, environmental permitting, alcoholic beverages, wages, taxes, video poker, bingo, appeals from occupational licensing boards, and hearings on regulations promulgated by certain state agencies.

	1999-present::  Circuit Court Judge.  Court of general jurisdiction in criminal and civil matters.  Appellate jurisdiction over municipal, magistrate cases as well as administrative agencies and boards or commissions.

15.	What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

	Not rated to my knowledge.  Listed as an associate with the McNair Law Firm 1985-1989.

	I have not practiced law since November 1989.  Answers are based upon memory and best guess.

16.	What was the frequency of your court appearances during the last five years prior to election to the bench?

	(a)	federal:	90% of the cases I handled in private practice were in federal court (1984-89)

	(b)	state:		10% of the cases I handled in private practice were in state court (1984-89)

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years prior to election to the bench?

	(a)	civil:		(1984-89) 80% 

	(b)	criminal:	(1984-89) 20%

	(c)	domestic:	handled 2-3 court appointed cases between 1984-89.

18.	What percentage of your practice in trial court during the last five years prior to election to the bench involved matters that went to a jury?

	(a)	jury:	(1984-89) 10% a majority of cases were resolved on motions or through settlement.

	(b)	non-jury:

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters prior to election to the bench?  Associate counsel on cases that were actually tried.

List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

	a)	Atkinson v. Citicorp Acceptance Co. (Federal district court).  Case decided on summary judgment motion involving the Fair Debt Collection Act, then a new federal statute;

	(b)	McClain v. Westinghouse (Federal district court).  Employment law case involving sex discrimination, sex harassment, equal pay, as well as other employment claims.  Case decided on summary judgment;

	(c)	State of South Carolina v. Norris Stroman (state criminal case).  Defendant (with limited intelligence) charged with murder and allegedly confessed.  Jury acquitted;

	(d)	Valerie Smith v. Kroger (Federal district court).  Either a slander or malicious prosecution case resulting from shoplifting.

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  I do not have copies of any of the briefs in these cases.

	(a)	Purdie v. Smalls, 293 S.C. 216, 359 S.E.2d 306 (Ct. App. 1987);

		(b)	Hooten v. Carolina Treatment Center, Inc., 200 S.C. 37, 386 S.E.2d 287 (Ct. App. 1989) was not the lead attorney;

	(c)	Condon v. Best View Cablevision, Inc., 292 S.C. 117, 355 S.E.2d 7 (Ct. App. 1987) was not the lead attorney;

	(d)	Davis v. U.S. Steel Corp., 779 F.2d 209 (4th Cir. 1985) on brief.

21.	List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

	I did not handle any criminal appeals while in private practice.  However, as a circuit court judge I have presided over appeals from magistrate and municipal court cases involving criminal matters.

22.	Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

	Elected by the General Assembly in February 1994 to the office of Administrative Law Judge which is a quasi-judicial function within the executive branch of government.  Jurisdiction is limited to fact finding within the context of administrative hearings involving taxes, licensing, permitting and rate-making.  Act as an appellate body in matters involving occupational licensing and foster care licensing, among others.  Conduct public hearings and decide the reasonableness and need for regulations promulgated by certain state agencies.

		Elected by the General Assembly in February 1999 to Circuit Court. Re-elected in February 2002. Court of general jurisdiction covering civil and criminal matters.  Appellate jurisdiction over administrative agencies and boards and commissions within the executive branch.  Also appellate jurisdiction over municipal and magistrate cases.

If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

	(a)	Ward v. South Carolina, 98-CP-40-4069, reversed 538 S.E.2d 245 (S.C. 2000).  Ward, a federal retiree, filed suit against the state seeking to have declared unconstitutional statutes enacted providing state retirees a “rebate” on income taxes in response to Davis v. Michigan.  The State filed a motion to dismiss the lawsuit which was granted on the basis that Ward failed to exhaust her administrative remedies before the Department of Revenue and the Administrative Law Judge Division.  The Supreme Court reversed the decision stating that exhaustion of remedies was not required when the sole issue for determination involves the constitutionality of a statute.  Neither the Department of Revenue nor the ALJD has jurisdiction to determine the constitutionality of a statute.

	(b)	Harmon v. American Amusement Co., et al., 97-CP-40-2799.  Harmon filed suit seeking damages when the video gaming machine he was playing malfunctioned and accrued credits in excess of $5 Million.  His claims involved breach of contract, fraud and deceit, conversion, civil conspiracy, negligent misrepresentation, and unfair trade practices.  Each legal theory was considered and dismissed.

	(c)	Sloan v. Greenville County, et al., 99-CP-23-4464.  Mr. Sloan sued Greenville County seeking to declare its action unlawful in connection with the procured construction of the family Court Building Expansion.  The County sought dismissal of the lawsuit claiming Mr. Sloan did not have standing to bring the lawsuit.  The decision found that Sloan had standing to bring the action against the County as a taxpayer when the legislative acts sought to be enjoined are unlawful.

	(d)	Jordan, et al. v. Holt, et al., 96-CP-26-3792.  This was a non-jury trial in partners in a failed restaurant venture sought dissolution of the partnership, an accounting of the assets and claims for damages from the operation of the business.  The trial lasted one week and involved voluminous documents, checks, records and photographs.

	(e)	Kenneth Curtis v. State of South Carolina (Greenville County).  Mr. Curtis sought to enjoin the state from enforcing a statute prohibiting the sale of urine in interstate commerce and to declare the statute unconstitutional.

24.	Have you ever held public office other than judicial office?  No.

25.	List all employment you have had while serving as a judge other than elected judicial office.  None.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  Yes.

	Candidate for Circuit Court At Large Seat 10.  Election in April 1997, withdrew two days before the election.  Seat won by James R. Barber, III.  Also candidate for Circuit Court At Large, Seats 1 and 7.  Withdrew candidacy when Commission nominated me as a candidate for Seat 11 in February 1999.

	Candidate for Court of Appeals, Seat 6 (formerly held by Judge Cureton) and Court of Appeals, Seat 3 (formerly held by Judge Shuler).  Elections took place in 2003.  In both cases, I was found qualified by the Judicial Merit Selection Commission but I was not nominated.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.	Are you now an officer or director or involved in the management of any business enterprise?  Not applicable.

29.	A complete, current financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  Not applicable.

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  Not applicable.

34.	Have you ever been sued, either personally or professionally?  Yes.

	I was named, in my capacity as an Administrative Law Judge, in an action in York County (C/A No. 97-CP-46-1679).  This action sought injunctive relief to compel a stay of a contested case pending before me.  The Administrative Law Judge Division was also named a party.  We were dismissed from the action.  The remaining parties reached an agreement.

36.	Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.	S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.” Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable.

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.	Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

	(a) 	American Bar Association (1985-90);

	(b)	South Carolina Bar Association;

	(c)	South Carolina Women Lawyers Association;

	(d)	Richland County Bar Association;

	(e)	Young Lawyers Division representative to the Committee on Continuing Legal Education (July 1987-June 1988);

	(f)	Associate Commissioner, Board of Grievances and Discipline (1987-1989).

47.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

	(a) 	Columbia Chapter of The Links, Inc. (1987 - present)

		President 1994-98;

		Vice President 1993-94;

		Corresponding Secretary 1990-93.

	(b)	Columbia Chapter, Jack and Jill of America, Inc. (1992 - present)

		Parliamentarian 1995-97, 2001-2003, 2003 – present.

	(c)	St. Peter's Catholic School Board (1993-97);

		Chairperson 1995-96.

	(d)	St. Peter’s Catholic Church Parish Pastoral Council (1998-2001).

	Honored by the S.C. Chapter of the National Association of Bench and Bar Spouses in April 1999.

	Leadership South Carolina, Class of 1999

48.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  No additional information at this time.

49.	Personal References:

Beth Griffeth, Professional Banking Associate

		First Citizens Bank

		1230 Main Street, Columbia, S.C. 29201

		(803) 312-8851

Robert J. Thomas, Esq.

Rogers, Townsend & Thomas, P.C.

Post Office Box 100200, Columbia, South Carolina 29202

(803) 227-2035

John T. Lay, Jr., Esq.

Ellis, Lawhorne & Sims, P.A.

Post Office Box 2285, Columbia, South Carolina 29202

(803) 254-4190

Peter L. Murphy, Esq.

Law Offices of Peter L. Murphy

Post Office Box 1428, Columbia, South Carolina 29202

(803) 779-1133

Donnell Jennings, Esq.

Turner, Padgett, Graham & Laney, P.A.

Post Office Box 1473, Columbia, South Carolina 29202

(803) 254-2200

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Alison Renee Lee		Date:  March 19, 2004.



THE CHAIRMAN:	The Judicial Merit Selection Commission has thoroughly investigated your qualifications to the appellate bench.  Our inquiry focused primarily on nine evaluative criteria, which include a survey of the bench and the bar, a SLED and FBI check, credit check, grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, study of previous screenings, and a check for economic conflicts of interest.  We have not received any affidavits filed in opposition to your election, and there are no witnesses here to testify.  Do you have a brief opening statement you would like to make?

A.	I don't have any opening statement at this time.

THE CHAIRMAN:	If you would, answer any questions our able counsel may have for you.

MR. GENTRY:	Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Judge Lee has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional or statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:	Without objection.  It will be done at this point in the transcript.

Sworn Statement to be included in Transcript of Public Hearings

Court of Appeals

Full Name:		Alison Renee Lee

Work Telephone:	(803) 576-1765

E�Mail Address:	aleej@sccourts.org

1.	Do you plan to serve your full term if elected?  Yes.

2.	Do you have any plans to return to private practice one day?  No.

3.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I do not discuss any cases which have been assigned, are pending or closed with any of the parties, their attorneys or representatives.  If a question arises, my administrative assistant or law clerk requests that the matter be addressed in writing copied to all parties or a conference call is scheduled to discuss the matter with all parties or their representatives.  For simple clerical questions regarding a case or its status, my assistant or law clerk will answer them or refer the call to the Clerk of Court.

		There are situations in which ex parte communications are allowed.  These include administrative matters in which substantive matters are not discussed, situations in which the other party is not placed at a disadvantage, and matters allowed by the Rules of Civil Procedure (such as temporary restraining orders).

5.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?

Mere affiliation with any of these classes of lawyers would not require recusal.  If faced with a situation in which my impartiality could reasonably be questioned, I would recuse myself.  Certainly if I thought my friendship with one of these lawyers would interfere with my impartiality or cause me to hesitate because of the friendship, recusal would be appropriate and required.

6.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Under the canons of judicial conduct, a judge should avoid the appearance of impropriety and bias.  Having disclosed information that could reflect on that impartiality, if one of the parties did not waive the potential conflict, I would have to recuse myself even if I felt I could be impartial.

7.	What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I have accepted lodging from lawyer associations (e.g. Trial Lawyers or Defense Lawyers) when invitations to attend meeting have been extended to all judges.  My policy is to accept invitations equally from both plaintiffs’ and defense organizations.  I have also accepted a meal from an organized group of lawyers (e.g. Richland County Bar) when all judges in the circuit or state have been invited. I do not accept any other offers of gifts or hospitality including food, beverage, lodging, etc. or gifts from lawyers who appear before me.  I will accept a meal, transportation or lodging in connection with expenses incurred if invited to speak to a group out of town and the time of the engagement requires it.

8.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If I had actual knowledge of any misconduct, I would first discuss it with the person and inform him/her of my duty to report the conduct to the appropriate authority.  If the misconduct is reported to me, then I would try to ascertain the circumstances and discuss the fact that it was reported to me as potential misconduct.  If the explanation reveals that there is misconduct or the possibility of misconduct, then I would be required to report it to the appropriate authority.

9.	Are you affiliated with any political parties, boards or commissions that need to be re�evaluated?  No.

10.	Have you engaged in any fund�raising activities with any political, social, community, or religious organizations?  No.

11.	How would you prepare for cases that were before you?  I would read the Transcript of Record, the briefs filed by counsel, any bench memoranda, and the pertinent cases on the issues raised.

12.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Judges should not initiate public policy or engage is activism infringing on other political branches’ authority.  The Supreme Court certainly sets the standard for interpretation of the law.  To the extent the courts are required to determine the constitutionality of actions by the executive and legislative branches, there are certain standards that require the courts to give deference in favor of constitutionality.  The executive and legislative branches set policy.

13.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I will speak at CLE’s and at meetings or conferences ion topics relating to law of which I have knowledge.  I also speak at schools or before groups of children to encourage them to study, set goals, and to work hard to achieve them and succeed.

14.	Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  Yes.  Although budget constraints have prevented extensive travel, traveling does affect my family.  I restrict any speaking engagements during the months of travel so that I spend as much free time as possible with my family.  Weekends are reserved exclusively for family.  Additionally, since the canons of judicial conduct apply at all times, I remind my children that certain restrictions on activities may be necessary to avoid future problems.  I try to use these occasions as teaching moments.

		Service on the Court of Appeals requires less travel and would not impact family relationships as much as the circuit bench.

Are you currently serving on any boards or committees?  No.

16.	Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)	The use and value of historical evidence in practical application of the Constitution:

b)	The use and value of an agency’s interpretation of the Constitution:

The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

		The cardinal rule of construction is that the words should be given their plain meaning.  If the plain meaning reveals ambiguity then the constitution or statute must be interpreted.  Documents produced contemporaneously to the Constitution would have the greatest weight because these documents would provide the arguments and discussions relating to enactment of contested provision.  Secondary to review of this material, historical evidence of the practical application must be considered to illustrate the context in which these provisions have been used or applied.  Finally, an agency’s interpretation of the provisions must be given deference but may not be controlling in light of other more persuasive evidence.

Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  The power of the General Assembly is plenary in nature.  The State Constitution limits the power of the General Assembly.  Stated differently, the General Assembly may act through its plenary powers to any extent not expressly or impliedly prohibited by the State Constitution.

18.	Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  The grants of authority to local government are derived from the state level.  The General Assembly provides for a statewide framework for local governments, but my not enact legislation special to only one or a few.  The counties and local governments have power within that framework to enact statutes affecting local government.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.	Have you written any scholarly articles?  No.

23.	What do you feel is the appropriate demeanor for a judge?  A judge should act fairly and impartially and should strive to conduct himself/herself in a manner that bestows confidence in the legal system.  Both personally and professionally, the judge should act in a manner that would not violate the law or call into question the judge’s ability to act fairly and impartially.

Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  The Canon on Judicial Conduct apply at all times-–24 hours, 7 days a week, whether performing judicial functions or not.

25.	Is there a role for sternness or anger in meetings with attorneys?  Judges should not display emotions that question professionalism.  It is inappropriate for judges to display anger to litigants including criminal defendants or to the attorneys.  Judges should take caution that comments and actions are not misinterpreted.

26.	How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.	Have you sought or received the pledge of any legislator prior to this date?  No.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Alison Renee Lee

Sworn to before me this 19th day of March, 2004.

Notary Public for S.C.		My Commission Expires:  10/05/2008



MR. GENTRY:	Also included in your notebooks for your review today is a copy of the candidate's personal experiences statement.  One final procedural matter, I note for the record that based on the testimony contained in Judge Lee's PDQ, which was introduced earlier into the record, Judge Lee meets the constitutional or statutory requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MR. GENTRY:

Q.	Judge Lee, why do you wish to serve on the Court of Appeals?

A.	As you all are aware, this is not the first time I've offered for the position of judge on the Court of Appeals.  Perhaps in the past I have not clearly articulated the reasons why I was interested.

	Let me start with saying that over the past several weeks there have been a number of events that have occurred that highlight the history of our state and that highlight points of history over the past 150 years.

	In each of those instances there have been a significant �� they have highlighted significant progress that the state has made, both technologically, economically, politically and socially in this state.  In just about every event that has occurred over the past 150 years of major significance to the state, I believe the court system has been involved in some part of or some way in that process. 

	I would like to think that I have made some progress and some point of significance in the progress that the state is making as a move into the Twenty�First Century.  I would like to be able to continue that journey, continue the contribution to the state in that regard. 

	That is one of the reasons why I think I would like to be a judge on the Court of Appeals.  I began my legal career there as a law clerk some number of years ago, and since that time I have strived to conduct myself in such a manner in which every step that I take provides some background, some experience towards leading to that level.  And I think that my talents and my qualifications are well suited to serve on the Court of Appeals, and I would like that opportunity.

Q.	How do you feel your personal and professional experience will help you be an effective Appellate Court Judge?

A.	I think I offer diversity, not diversity in the obvious method by what you see or what you hear, but diversity over the past 20�plus years that I have practiced within the state. 

	I started out as a law clerk on the Court of Appeals so I have some background with the Court of Appeals, being able to be a law clerk and to experience firsthand what the requirements were for being able to issue opinions and write opinions in that court and to participate in whatever small way I participated working for Judge Goolsby in that capacity.

	Then I think my years of private practice, I think I was able to broaden my horizons those first five years in private practice.  I had a variety of experiences in a variety of areas in which I practiced.  I think that all of these helped assist in not only being able to understand the civil procedures and the laws of the state of South Carolina, but have helped formulate a background for being able to go onto the bench. 

	I then had the good fortunate to work for the legislature for a number of years drafting legislation.  I think that gave me some idea as to what this body does, what the General Assembly does. 

	While I may not have served in the role that many of you have served in, being an actual representative of the people of the state, I think that by assisting in the draft legislation, to be able to think about the constitutional issues that may have arisen with respect to that and how to draft it so that the legislation would withstand any attack in court, I think those are all things that also prepared me and helped me to understand the process of interpreting the law and certainly judicial function. 

	I served in the ALJ Division in a quasi judicial role.  My first opportunity to be able to sit and to listen to evidence, to be able to make rulings on evidence, to be able to decide disputes between individuals and our executive branch of government.

	So I have served in the legislative branch of government in some function, the executive branch in some function and then in the judicial branch.  I think I provide that diversity.

	In addition, once I got to the Court of Appeals �� I'm sorry, slip of the tongue.  Once I got to the Circuit Court I had appellate jurisdiction over the ALJ decisions.  I have appellate jurisdiction over the magistrate's court, municipal court, probate court. 

	That also provided some experience to me as to what would occur and what the stand of review is from the appellate point of view.  I've also had the good fortune of serving on the Supreme Court on a number of cases.  They were kind enough to invite me to participate in decisions with them, and I had the good fortune to do that.  I'm thankful that they respected me to invite me to participate and I enjoyed that participation.

	I think that gives me an additional basis by which to think about how those decisions are made, the work that is required, the reading, background information that goes into considering that, and I think all of those prepared me to sit on the Court of Appeals.

Q.	Is there a substantive area of law which you feel you may have a weakness?  And, if so, how would you prepare yourself in that area should you be elected to the Court of Appeals?

A.	Naturally because I'm in Circuit Court I don't see the Family Court areas.  I have not had any experience in Family Court at all.  I think while every Family Court case is decided based upon the facts obviously in general principles that govern the Family Court area, and so I think my responsibility would be to continue to read the advance sheets in that area. 

	To the extent there are CLE's that are offered by the state Bar association to be able to get up to speed on some of those issues as well as there are a number of publications that the bar offers that are guides that will assist judges in that area. 

	I know for the circuit judges we have our own set of books that would help us in performing our functions.  I'm sure they have them available for Family Court, and I think being able to purchase those and look at them and to read them, make reference to them on occasion in that area.

Q.	How would you create your written work product or your opinions if you're elected to the Court of Appeals?

A.	I think currently the way it operates is that there is at least a bench memorandum is prepared at some point by staff counsel or by the individual law clerks, and certainly that is a template or base that could be used.  Once there's a decision made by the panel itself and the case is assigned for the written opinion, then I have the opportunity to use that template, the bench memoranda as a guide, basically as a starting point.

	I have used law clerks to be able to assist in writing those.  I've asked law clerks to take preliminary drafts.  I have done many opinions where I've drafted them myself and had the law clerk review them and critique them and had discussions about those.

	I don't think that there's an opportunity for proposed order.  I don't think that's what the Court of Appeals does.  But certainly there is the opportunity to either start from scratch or be able to use what's there and to refine it and revise it to make sure it's in perfect style and contains all the information that is necessary.

Q.	When do you feel it's appropriate to write a concurring or dissenting opinion?  And if appropriate, are there any dangers in writing concurrences and dissents?

A.	I think that concurrences should be��let me start with dissents.  That's the easy one.  I think that the dissent is written when you feel that you cannot in good conscience accept the majority view.  I think that whether or not you choose to write a separate dissenting opinion is based upon how strongly you feel that the majority may have missed the opportunity to make a correct statement of the law.

	I think that those are reserved for those times when you cannot in good conscience sign off on the opinions by the majority.  I think the concurrence is to be used sparingly.  I think that there are times where for whatever reasons the Court will determine that they want to narrow, they want to issue an opinion that is narrow in scope, that it only addresses one particular point.

	If for some reason I thought that their analysis completely missed the boat, I think it might be appropriate to make a concurring opinion, but I think at that point the concurring opinions ought to be short enough to be able to state the basis for the difference and the reason to support why you're making the choice that you're making.

	The danger, of course, with either dissent or concurrence is that always it can be used by whoever chooses to use it as a basis, either for rehearing or to be misinterpreted or it's not an �� it's not a place where you need to air obvious disagreements, but certainly if there's a legal disagreement that has merit and you feel strongly about the issue I think that it can be done at that time.

Q.	If you were elected to Court of Appeals, where would you have your primary chambers?

A.	Columbia, in the Calhoun Building here in Columbia.

Q.	Judge Lee, what do you believe is the appropriate demeanor for a judge, Circuit Court Judge especially?

A.	I think certainly that they need to treat all litigants with respect, with dignity, I think, and the attorneys for that matter.  I think that they need to be open to the issues that are being presented and the evidence that is being presented.  I think they need to make sure that they avoid all the appearances of impropriety, that they should not have any preconceived ideas as to what decisions ought to be until they've heard all the information, all the evidence.

	The same thing I tell my juries.  And I think that there are times where you can engage in the active dialogue and you can ask questions, and I certainly try to do that to make sure that I have an appropriate understanding of the circumstances.  But I expect to treat others like I would expect to be treated if I was coming into court.

Q.	If you were elected to the Court of Appeals what would you want your legacy to be?

A.	That's a hard one.  I think there are different types of legacies.  I don't expect to make the history books.  I don't expect to have monuments.  I don't expect people to say grand things about me when I'm gone.  I'm sure that whatever my role is, history will be subject to interpretation by many individuals over and over again. 

	I hope that in terms of the written materials that I leave behind, what I will leave are well thought out and well reasoned and legally supported decisions.  Decisions that are careful to make sure that all the issues have been considered, that everyone's rights have been protected and that they're amply supported by the law that was in existence at that particular time.

	On the social end I would like to think that my colleagues would say that I was steadfast in my beliefs, that I held on to certain standards of how I conducted myself and how I expected others to be treated, that I encouraged them to keep an open mind, to be able to think outside the box on occasion.  To be able to improvise and to remember that we are really touching the lives of others and that we really do have a large impact.  For many people the Court of Appeals is the last stop. 

	If we are going to continue to progress, then the Court has to set the example and they have to make sure that everyone has the opportunity to be heard and to get justice and to uphold the Constitution and civil rights.  I mean civil rights in terms of the civil liberties that have been provided under the Constitution.

Q.	Thank you, Judge Lee.  I have a few housekeeping questions.  Have you sought or received the pledge of any legislator prior to this date?

A.	No, I have not.

Q.	Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.	No, I have not.

Q.	Have you asked any third parties to contact any member of the General Assembly on your behalf?

A.	No.

Q.	Have you contacted any members of this Commission?

A.	No, I have not.

Q.	Do you understand and can you explain the 48�hour rule?

A.	As I understand the rule, that this commission will issue a report.  On the front of that report there will be a time and date in which it will state when the candidates can begin to accept the pledge. 

	For example, if the report is released on a Wednesday at 10 a.m., then within 48 hours of whatever time they say on the front, Friday at 10 a.m. I would be able to actively solicit pledges at that time and not a minute before.

MR. GENTRY:	I would note that the Midlands Citizens Committee found Judge Lee to be a qualified and highly regarded judge who would ably serve as judge on the Court of Appeals.  Mr. Chairman, without objection I would ask the Citizens Committee Report be entered into the record.

THE CHAIRMAN:	It will be done so.

MR. GENTRY:	I would just note for the record that any concerns raised during the investigation regarding Judge Lee were incorporated into her questioning today and made part of the record.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:	Does any member of the Commission have questions for Judge Lee?  There being no further questions, we appreciate your willingness to serve.  We appreciate the service that you've given the State on the Circuit Court.  We appreciate your willingness to offer yourself for the Court of Appeals.  I think you understand all the rules of the screening.  With that, have a fine rest of the day. 

THE WITNESS:	Thank you.  I'm sorry for the delay.  I know that you were running ahead of time for a period.  I was stuck in court in Lexington and had some other problems getting here.  Thank you all very much for your patience and willingness to see me.  Hope you all have a good afternoon.

THE CHAIRMAN:	We have before us this afternoon the Honorable Judge Gordon G. Cooper who seeks a position as Master�in�Equity for Spartanburg County.  We're glad to have you before us today.  If you would, raise your right hand and be sworn.

GORDON G. COOPER, being first duly sworn, testified as follows:

THE CHAIRMAN:	Have you had an opportunity to review your Personal Data Questionnaire?

THE WITNESS:	Yes, I have.

THE CHAIRMAN:	Is it correct?  Do you need to add or take anything away from it?

THE WITNESS:	No, it is correct.

THE WITNESS:	Thank you, sir.  Do you have any objection to making that a part of your sworn testimony?

THE WITNESS:	No, I do not.

MR. CHAIRMAN:	It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Master-In-Equity, Spartanburg County

NAME:				Mr. Gordon G. Cooper

BUSINESS ADDRESS:	180 Magnolia Street, Suite 901

				Spartanburg, South Carolina 29306

E-MAIL ADDRESS:		gcooper@spartanburgcounty.org

TELEPHONE NUMBER:	(office):  (864) 596-2501

2.	Date of Birth:  June 10, 1946

	Place of Birth:  Walhalla, South Carolina

3.	Are you a citizen of South Carolina?  Yes.

	Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status:  Married on September 6, 1992, to Linda D. Cooper.

	Divorced:  July 26, 1990. Gordon G. Cooper, Circuit Court of the 17th Judicial Circuit, In and For Broward County, Florida Case No.90-15808 09 Grounds-Marriage Irretrievably Broken.

	Three children.

6.	Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.

	Yes.  August 5, 1968-May 6, 1971.  US Army (Counter Intelligence Special Agent 801st MI Detachment, 6th Special Forces Group, 1st Special Forces, Fort Bragg, N.C.) Sgt (E-5) Obligation fulfilled-Honorable Discharge.

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

	Carson-Newman College	1964-1968 BA;

	University of Tennessee	1971-1973 JD.

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

	Florida admitted 1974;

	South Carolina admitted 1993.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

	College:  Member Alpha Phi Omega, 1965-1968;

	Law School:  Member Phi Alpha Delta, 1971-1973.

10.	Describe your continuing legal or judicial education during the past five years.

	(a)	Advanced Estate Planning Techniques in S.C., 6/20/2003;

	(b)	S.C. Foreclosure and Related bankruptcy and Title Issues, 9/24/2003;

	(c)	Maser-In-Equity Bench/Bar, 10/17/2003;

	(d)	Advanced Real Estate Law in S.C., 4/14/2003;

	(e)	Estate Planning in S.C., 6/21/2002;

	(f)	Title Insurance Underwriting Seminar, 10/11/2002;

	(g) 	Commercial Lending in S.C., 7/20/2001;

	(h)	S.C. Real Estate Title Law, 9/14/2001;

	(i)	Update on S.C. Title Law, 11/16/2000;

	(j)	Construction Claims in S.C., 12/7/2000;

	(k)	Loss Prevention and Professional Liability for Lawyers, 11/2/1999;

	(l)	Advanced Post Mortem Planning, 7/30/1999;

	(m)	S.C. Boundary and Survey Law, 9/8/1999;

	(n)	Title Law in S.C., 7/9/1998;

	(o)	Underwriting Seminar for title insurance, 10/14/1998.

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

	Legal Research and Writing Course, Broward County Community College, Fort Lauderdale, Florida.  This was an introductory course to students who were planning to attend law school.  Course introduced the students to legal research and how to prepare a legal brief.

12.	List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

	U.S. Supreme Court, admitted February 19, 1980;

	U.S. District Court, Southern District of Florida, admitted March 31, 1976;

	U.S. District Court, District of South Carolina, admitted November 7, 1995.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

	1974-1976	Associate with Law firm of Devitt, Geiger, O’Neal & Booth, Fort Lauderdale, Florida. (General Practice)

	1976-1993	Private Practice, Fort Lauderdale, Florida (General Practice)

	1978-1983	Assistance City Attorney, City of Oakland Park, Florida- Duties included advising all boards of the city, Police Department and attend all meetings of the City Council.  Also, I filed forfeiture actions on behalf of the Police Department relating to seized property.  I drafted and filed the brief on behalf of the City of Oakland Park in the case of North Ridge General Hospital, Inc., et al. vs. City of Oakland Park, et al with the Supreme Court of the United States, Case No 444 U.S. 1062 which was an appeal from the Supreme Court of Florida.  Also, appeared on behalf of the City of Oakland Park before the 4th District Court of Appeal, relating to actions filed by local night clubs contesting the power of the City of Oakland Park to regulate the hours of operation of the establishments.

	1993-February 10, 2004 Partner, Law firm of Johnson, Smith, Hibbard & Wildman, LLP (General Practice)

	February 10, 2004 to present, appointed by Chief Justice Toal to serve as Special Master-In-Equity for Spartanburg County.

		Most of my cases before the Master-In-Equity have been foreclosure matters, tax deed issues, and supplementary proceedings. I have had two partition actions in the last two years. One that related to the claim of a surviving spouse for partition of property that was owned by her late husband and his business partner.  The other partition action was on behalf of an individual who had inherited an interest in real property along with other heirs. The heirs could not agree as to the sale or division of the property. This case involved the appointment of guardian ad litem and numerous parties.  My normal frequency of appearance before the Master-In-Equity was three to four times a month.

15.	What is your rating in Martindale-Hubbell?  BV

16.	What was the frequency of your court appearances during the last five years?

	(a)	federal:		Bankruptcy Court 5-6 times  per year;

	(b)	state:		12-15 time per year.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

	(a)	civil:		100%.

18.	What percentage of your practice in trial court during the last five years involved matters that went to a jury?

	(a)	jury:		0;

	(b)	non-jury:	100%.

	Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Sole counsel

19.	List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

	(a)	DHEC v. Cox & Floyd Grading, Inc.  Client was cited for allowing silt from mass graded construction site to flow into abutting stream and wetlands. Client faced substantial fines.

	(b)	SCDOT v. Smith.  Condemnation action.  Client’s farm was being divided into two tracts as a result of SCOT planned redesign of intersection.

	(c)	Cox & Floyd Grading, Inc. v. Kajima Construction Services, Inc., Court of Appeals of South Carolina, Decided Nov. 24, 2003, 589 S.E.2d 7, arbitration award did not include retainage.  Client was forced by economic pressures to accept payment instead of appealing arbitration award.

	(d)	Playpen South, Inc. v City of Oakland Park, 396 Sd 830, (Fla. 4th District Court of Appeals). Handled this case in lower court and in the appeals court as the Assistant City Attorney for the City of Oakland Park, Florida.  This involved the power of the municipality to regulate the hours of operation of establishments that serve alcoholic beverages.  This case is very significant in that it dealt with the requirements for the issuance of a temporary injunction and is cited by litigants that are resisting the granting of a temporary injunction.  

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

	(a)	Cox & Floyd Grading, Inc. v. Kajima Construction Services, Inc., Court of Appeals of South Carolina, Decided Nov. 24, 2003, 589 S.E.2d 789;

	(b)	Playpen South, Inc. v. City of Oakland Park, 396 Sd 830, (Fla. 4th District Court of Appeals). Handled this case in lower court and in the appeals court as the Assistant City Attorney for the City of Oakland Park, Florida.

21.	List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None

22.	Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

	Appointed as Special Master-In-Equity for Spartanburg County, on February 10, 2004 by Chief Justice Toal to serve until a permanent Master-In-Equity is appointed.

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

	The matters that I have handled to date are foreclosures, Writs of Assistance, Rules to Show Cause, quiet title (tax deeds) and Supplementary Proceedings.

24.	Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

	Served a Member and Chairman of the City of Wilton Manors, Florida, Pension Board 1987-1990, Appointed by the City Council.

25.	List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates. 

	Unsuccessful candidate for Circuit Court Judge for Seventeenth Judicial Circuit, Broward County, Florida. 1989.  Approximately twenty-five candidates on first round of interviews.  Made second round of interviews which was made up of eleven candidates. Did not make the third round for consideration.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete, current financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

	Former Partner with Johnson, Smith, Hibbard & Wildman, LLP located in Spartanburg, South Carolina.  If former partner appears before me, I would advise all parties of my former association on the record and if the parties objected to my hearing the matter, I would recuse myself.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.	Have you ever been sued, either personally or professionally?  No.

36.	Are you now or have you ever been employed as a lobbyist, (a) as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, (b) as defined by S.C. Code § 2-17-10(14)?  No.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.	S.C. Code § 8-13-700 provides, in part, that A[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.	Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?

	Prior to filing this application, I had contacted my former law partner, Doug Smith, and let him know that if the position of the Master-In-Equity ever became available, I would be interested.

46.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

	(a)	Florida Bar;

	(b)	South Carolina Bar;

	(c)	Spartanburg County Bar Association;

	(d)	American Bar Association.

47.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

	(a)	Palmetto Statesmen Chorus, Board of Directors;

	(b)	Croft Homeowners Association.

48.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

	Recognized as the Broward County, Florida, Legal Executive of the year 1991-1992 by the Broward County Legal Secretaries’ Association.

49.	Personal References:

	(a)	Banker:  Scott K. Mitchell, Senior Vice President, Bank of American, N.A.

		Commercial Banking Division

		295 E. Main Street, Spartanburg, S.C. 29302

		(864) 594-6400

	(b)	Greg Scanio, V.P.& State Manager, First American Title Insurance Company

		200 Center Point Circle, Suite 250, Columbia, S.C. 29210

		(800) 828-5006

	(c)	Piero Bussani, Vice President, Development/Legal

		Extended Stay America, Inc.

		100 Dunbar Street, Spartanburg, S.C. 29306

		(864) 573-1600

	(d)	John Stunson, City Manager, City of Oakland Park, Florida

		3650 NE 12th Avenue, Oakland Park, Florida 33334

		(954) 561-6250

	(e)	Charles M. Watson, Jr., Esq.

		P.O. Drawer 799, Greenwood, S.C. 29648

		(864) 229-2569

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.  I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Gordon G. Cooper 		Date:  March 16, 2004



THE CHAIRMAN:	The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service as Master-in�Equity. Our inquiry focused on nine evaluative criteria, which include a survey of the bench and the bar, a SLED and FBI check, credit check, grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, and a check for economic conflicts of interest.  We have not received any affidavits filed in opposition to your election, and there are no witnesses here to testify.  Do you have a brief opening statement you would like to make?

A.	I don't have any opening statement at this time.

THE CHAIRMAN:	If you would, answer any questions our able counsel may have for you.

MS. SHULER:	Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Judge Cooper has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional or statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:	Without objection.  It will be done at this point in the transcript.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:		Gordon G. Cooper

Work Address:		180 Magnolia Street, Suite 901, Spartanburg, S.C. 29306

Work Telephone	(864) 596-2501

E�Mail Address:	gcooper@spartanburgcounty.org

1.	Do you plan to serve your full term if appointed?  Yes.

2.	Do you have any plans to return to private practice one day?  No.

3.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My philosophy is not to permit any ex parte communications.  However, there may be circumstances when there is a need to have ex parte communications with one attorney relating to some type of emergency or scheduling problem, but, the ex parte communication would in no way relate to the issues or merits of the case being considered.  Even it the ex parte communication is permitted, all parties would be notified of the communication, the substance of the communication and if needed given the opportunity to respond to the communication.

5.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?  I would disclose such information as to the basis for my disqualification on the record and allow the parties, out of my presence and without my participation, to consider disqualification or waive the disqualification. If the parties waive the disqualification on the record and have a non-disqualification agreement and I feel I could still participate in the hearing, I would not recuse myself. However, even after there was a waiver by the litigants and I felt that I could not be impartial based on the nature of the disqualification, I should recuse myself.

6.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If a party felt that there would be bias or prejudice and objected to my hearing the matter, even if I believed that the disclosure would not prejudice my impartiality, I would grant the motion and recuse myself.

7.	What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  My standards would be for me and my family to not accept gifts or social hospitality from anyone except family or close friends.  Even then, the gifts or hospitality acceptance would be based on the occasion or relationship.

8.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If I became aware of such a situation, I would not attempt in any way to handle the situation myself but would inform the appropriate authority of the misconduct of the lawyer or fellow judge.

9.	Are you affiliated with any political parties, boards or commissions that need to be re�evaluated?  No.

10.	Have you engaged in any fund�raising activities with any political, social, community, or religious organizations?  No.

11.	If appointed, how would you handle the drafting of orders?  I would advise all parties as to my findings/ruling and instruct the attorney for the prevailing party to prepare a proposed order based on my findings/ruling.  The attorney for the prevailing party would be instructed to forward the proposed order to me with copies provided to all other parties with the right given to object to the proposed order in writing within seven (7) days.  If no written objection to the order is received, then I would sign the order.

12.	If appointed, what method would you use to ensure that you and your staff meet deadlines?  To ensure that staff would meet deadlines I would institute and maintain a “tickler” system. I would have each staff member maintain an individual hand-written calendar as well as a calendar on their individual computers which would be shared with me and all members of the staff.  In addition, there would be one person in the office designated to maintain a complete office calendar on his/her computer along with a handwritten backup calendar of all office deadlines.

13.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  My philosophy is that judges should not be involved in setting or promoting public policy.  

14.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system? To speak, if requested, at continuing legal education seminars, bar associations and other legal professional groups relating to improvement of the legal system and more specifically relating to those matters that are handled by the Master-In-Equity and procedures.

15.	Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  My family is in full support of my decision to seek the office of the Master-In-Equity.

16.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.	Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

18.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.	What percentage of your legal experience has dealt with cases that appear before Masters�in�Equity?  Please describe to the Commission your experience in these areas.  Most of my legal experience has dealt with real estate, business transactions and probate matters.  However, the majority of the litigation matters that I have handled have been referred to the Master-In-Equity.  Those matters referred have included foreclosures, quiet title actions, litigation relating to easements, supplementary proceedings and partition actions.

21.	What do you feel is the appropriate demeanor for a judge?  A judge is always in the public eye and should therefore always conduct himself in such a manner that promotes confidence in the judicial system.  A judge should always be patient and courteous with everyone that he comes in contact with in his official capacity.  In addition, all those litigants and attorneys who would actually appear before the judge should be treated with respect and there should never in any way, be an expression of any sort of bias or prejudice.

22.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  Seven days a week, twenty-four hours a day

23.	Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.

24.	How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

25.	Have you sought or received the pledge of any legislator prior to this date?  No.

26.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

28.	Have you contacted any members of the Judicial Merit Selection Commission?  Prior to filing this application, I had contacted my former law partner, Doug Smith and let him know that if the position of the Master-In-Equity ever became available, I would be interested.

29.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Gordon G. Cooper

Sworn to before me this 16th day of March 2004.

Notary Public for S.C.		My Commission Expires: 02/17/05



MS. SHULER:	Also included in your notebooks for your review today is a copy of the candidate's personal experiences statement.  One final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, the candidate meets the constitutional requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MS. SHULER:

Q.	Judge Cooper, as previously stated, you were appointed by Justice Toal in February of 2004 as Master�In�Equity.  Why do you want to continue to serve in that position as Master-in�Equity?

A.	This is a position that I have been interested in for a long time.  It also is the area of law that I have concentrated in over the years and have been hoping to have a position in either a judge or a Master�in�Equity.  This is a position that I am very interested in staying in, especially since I have been in it for two months and find that I am enjoying the position.

Q.	Can you provide us some brief examples of some of the cases you have handled in your 30 years of legal practice, first as a licensed Florida attorney and then as a licensed South Carolina attorney.

A.	Starting back in Florida I was admitted to practice in 1974 in Florida.  I practiced in Fort Lauderdale, Florida as general practice.  I did a lot of real estate transactions in Florida, also was the assistant city attorney for the city of Oakland Park, Florida, which is a municipality in Florida.  I did several appeals for the city of Oakland Park that took them to the Court of Appeals in �� Fourth District Court of Appeals in Florida. 

	I also did a tax issue that was appealed and finally appealed to the U.S. Supreme Court, and I prepared or helped prepare the brief for that appeal before the Supreme Court. 

	Moved to Spartanburg, South Carolina in 1993, went with the firm of Johnson�Smith, general practice majoring in commercial transactions, real estate transactions, did numerous acquisitions, hotel properties, large acquisitions and a lot of just residential transactions or other type of commercial mergers and acquisitions.

	Mainly in South Carolina the practice has been real estate, mergers and acquisitions in business transactions.

Q.	Based upon your legal experience in your practice thus far, are there any areas that you think you need �� I know you served two months, any activities that you need to prepare for Master�in�Equity, a learning curve?

A.	For the cases that come before the Master�in�Equity, because I have appeared before the Master�in�Equity and because that's my area of main concentration, the only matters that might require additional or a learning curve is just the evidentiary matters at the hearing, but that will be a very fast curve because of the concentration of trials and hearings.

Q.	Judge Cooper, although you address this in your sworn affidavit, what do you feel is the appropriate demeanor for Master�in�Equity?

A.	Well, having been there for two months and seeing the high volume of foreclosures, my hearings run from 20 to 34 foreclosures a day for maybe three days a week, and a lot of these cases are pro se cases.  The defendants have not been able to hire an attorney.  They have not been able to deal with banks or with the lender's attorneys and they come before the Master�in�Equity just seeking someone to listen and hear their story. 

	So the demeanor that I have used is to listen, move the case along but allow them the time to present what they want to present and explain to them exactly what is happening and why and how they are there and what the system is doing, what the procedures are.  So what I try to do is move cases along, but still dealing with the pro se litigants the best I can and explain to them and give them time to state how they feel.

Q.	If there was one judge you would emulate as Master�in�Equity, is there any judge that you would model being Master�in�Equity after?

A.	It's not a judge in South Carolina, but there were several judges that I appeared before in Florida who were very patient and very respectful of everybody who came before them.  No matter what happened during a trial they were always patient and were able to control the situations without getting upset with any of the parties, but more than not respectful of all of the litigants and the attorneys who appeared before them.

	Of course the other Master�in�Equity that I �� Tom Dicern was there for years.  I appeared before him more than I did Roger Couch, who was one who I remember to be knowledgeable and very patient with the folks who came in and appeared before him.

Q.	Thank you, Judge Cooper.  I have a few housekeeping issues.  Have you sought the pledge of any legislator prior to this date?

A.	No, I have not.

Q.	Have you sought or have you been offered a conditional pledge of support from any legislator pending the outcome of your screening?

A.	No, I have not.

Q.	Have you asked any third parties to contact any members of the General Assembly on your behalf?

A.	No, I have not.

Q.	Have you contacted any members of the Commission?

A.	No, I have not except for what I had put in my statement that several months ago prior to this position coming open I had mentioned to Doug Smith that if it did come open that I would be interested, but at that point it was �� I think I put that in my documents that I submitted to the Commission.

Q.	I would note for the record that Judge Cooper is the former law partner of Representative Doug Smith.

A.	Correct.

Q.	Do you understand the 48�hour rule?

A.	Yes, I do.

MS. SHULER:	I would note that the Upstate Citizens Committee reported Judge Cooper is qualified to serve as Master�in�Equity and is highly recommended by the Upstate Citizens Committee.  Mr. Chairman, without objection I would ask that the Citizens Committee Report be entered into the record.

THE CHAIRMAN:	Without objection.

MS. SHULER:	I would also note for the record that any concerns raised during the investigation regarding the candidate were incorporated into questioning of the candidate today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:	Thank you, Ms. Shuler.  Do any members of the Commission have questions for Judge Cooper?

REPRESENTATIVE DOUG SMITH:	No questions, but a comment.  I will recuse myself from whatever decision is made on this.  My apologies to the Commission and Mr. Cooper for being late.  We buried our law partner today at 11 o'clock and it was a rather long service.

THE CHAIRMAN:	Sorry to hear that.  Members of his family are in our prayers.  Mr. Cooper's situation is a little different than the other candidates that we have interviewed today.  You have a little different situation about the 48�hour rule and that kind of thing.  But, in any event, we appreciate you appearing before us today.  We appreciate your willingness to serve as Master�in�Equity.  We hope you have a safe trip back home.

REPRESENTATIVE FLETCHER SMITH:  I move that we go into executive session.

(CONTINUED IN EXECUTIVE SESSION.)

PUBLIC SESSION

THE CHAIRMAN:  Mike, you want to call the names?

MR. COUICK:  Mr. Chairman, would you like to start with the easy thing, the Master�in�Equity for Spartanburg County, Mr. Cooper?  

         THE CHAIRMAN:  He's qualified.

         MR. COUICK:  The vote is unanimous.

		  Mr. Chairman, then moving to the Court of Appeals, seat one.  The first candidate alphabetically is Mr. Robert S. Armstrong.  This would be for �� do we find all qualified, Mr. Chairman?

         THE CHAIRMAN:  Does anybody have an opinion other than they're all qualified?  They're all qualified.

         MR. COUICK:  Mr. Chairman, Mr. Armstrong then for nomination.  Any votes for Mr. Armstrong for nomination?

         THE CHAIRMAN:  All in favor of Robert Armstrong raise your hand.  All right.

         MR. COUICK:  Mary E. Buchan.  Mr. Chairman, I count eight votes.

         Mr. Chairman, then would be Judge Lee.  Mr. Chairman, I count six votes, I believe.

         Judge Manning.  I count four votes, Mr. Chairman.  Can I have that vote one more time?  Six votes for Mr. Manning.

         Judge Matthews.  Okay. 

         Judge Short, six votes.

         Judge Stevens.  Four votes.

         Mr. Chairman, I believe the vote reflects that Judge Armstrong did not receive any votes, Judge Buchan received eight votes, Judge Lee six votes, Judge Manning six votes, Judge Matthews did not receive any votes, Judge Short received six votes, and Judge Stevens received four votes.

         SENATOR MOORE:  Judge Matthews received one vote.

         MR. COUICK:  Excuse me.  And Judge Stevens four votes.  Mr. Chairman, Judge Buchan received the highest number of votes at eight.  There are three judges that received six votes, Judge Lee, Manning and Short.  You're picking a total of three candidates.

         Do you want to call out all seven candidates again and revote?

         JUDGE SHAW:  I think it's established, Buchan and Lee.

         THE CHAIRMAN:  I think we have to go through the whole thing.

         MR. COUICK:  Judge Armstrong, any votes for Judge Armstrong?  None.

         Judge Buchan, Judge Buchan.  Eight votes   for Judge Buchan.

         Judge Lee, Judge Alison Lee.   Three votes for Judge Lee.  Four votes for Judge Lee.

         Judge Manning, Judge Manning.  Eight votes for Judge Manning.

         Judge Matthews.  No votes for Judge Matthews.

         Judge Short.  Eight.

         Judge Stevens.  Two votes for Judge Stevens.

         Mr. Chairman, Judge Armstrong, zero votes; Judge Buchan, eight; Judge Lee, four; Judge Manning, eight; Judge Matthews zero votes; Judge Short, eight; Judge Stevens, two.  The three candidates that received the majority that time were Judge Buchan, Judge Manning and Judge Short.

         THE CHAIRMAN:  All right.  That's it.

CERTIFICATE OF REPORTER

     I, Eileen Cross, Court Reporter and Notary Public for the State of South Carolina at Large, do hereby certify:

     That the foregoing proceeding was taken before me on the date and at the time and location stated on Page 1 of this transcript; that the testimony made at the time of the proceedings were recorded stenographically by me and were thereafter transcribed; that the foregoing as typed is a true, accurate and complete record made at the time of the proceedings to the best of my ability.

     I further certify that I am neither related to nor counsel for any party to the cause pending or interested in the events thereof.

     Witness my hand, I have hereunto affixed my official seal this 3rd day of May 2004, at Columbia, Richland County, South Carolina.                     

Eileen Cross

Notary Public, State of South Carolina at Large.

My Commission expires December 17, 2009.



REPORTS OF CITIZENS COMMITTEES – SPRING 2004



PEE DEE CITIZENS COMMITTEE REPORT

Spring 2004

The Pee Dee Citizens Committee previously investigated, interviewed, and issued reports as to the Honorable Mary E. Buchan and the Honorable Paula H. Thomas.  The Committee determined that these candidates were qualified for the office sought.  The Committee’s current investigation did not indicate any concerns that would affect the Committee’s previous determination of Qualified, and the Committee, therefore, finds:

The Honorable Mary E. Buchan is qualified for election to the position of Judge of the Court of Appeals, Seat 1.  As a result of its current investigation and previous interview of Judge Buchan, the Committee recommends this candidate without reservation.

The Honorable Paula H. Thomas is qualified for election to the position of Judge of the Court of Appeals, Seat 2.  As a result of its current investigation and previous interview with Judge Thomas, the Committee recommends this candidate without reservation.

J. Richard Jones, Chairman

XXX

UPSTATE CITIZENS COMMITTEE REPORT

Spring 2004

Both candidates, Judge Ray Stevens, and Judge Gordon Cooper, have been screened by the Upstate Citizens Committee and were found to be highly qualified for the positions they seek.

JUDGE RAY N. STEVENS

SUMMARY:  Judge Stevens is qualified to sit on the Court of Appeals and is highly recommended by the Upstate Citizens Committee.

Among the people interviewed by the committee was a gentleman who had known Judge Stevens for approximately ten years prior to his election to the Administrative Law Judge Division.  He worked with him as counsel for the S.C. Tax Commission at that time; he stated that Judge Stevens was a superior counsel to the Commission and was a man of good character and reputation.

Others interviewed by committee members gave Judge Stevens the highest recommendation and reiterated comments above.

Judge Stevens has a very good temperament and never seems to get rattled.  Judge Stevens’ professional and academic ability is above reproach.

Judge Stevens served on the Board of Deacons at the First Baptist Church in Columbia before moving to Simpsonville where he now serves on the Board of Deacons of Pendleton Street Baptist Church in Greenville.  He is married and has three children.



JUDGE GORDON G. COOPER

SUMMARY:  Judge Cooper is qualified to serve as Master in Equity and is highly recommended by the Upstate Citizens Committee.

	Three lawyers who were contacted by the Committee gave Judge Cooper high praise.  All had appeared before him since his interim appointment.  None had heard or observed anything that would lead them to believe that Judge Cooper did not have the integrity to do the job with fairness and honesty.  They all stated that he had the proper judicial temperament.

	Gordon Cooper was interviewed on Friday, April 2.  His background in handling fairly complex civil matters demonstrates his ability to handle the intellectual requirements of the job and gives him solid preparation for quickly catching up on the areas he is presently unfamiliar with.  He stated that he was determined to be fair and patient with the small multitude of pro se litigants who take up an inordinate amount of time on a very crowded docket.  Many of these people are deeply misinformed about the law and arrive at court with a combative attitude.  He recognizes the need to help people understand and exercise their legal options.

Judge Cooper is an excellent candidate to fill the Master-in-Equity position full time.  He is highly qualified.

XXX

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS

April 27, 2004

During the course of its investigation, members of the Midlands Citizens Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the following candidates reside.  Based upon these contacts and personal interviews with the candidates who have not been screened in the last year, the committee reported:



Judge Alison Renee Lee

Candidate for Election to the Court of Appeals

1.	Constitutional Qualifications:  Judge Lee meets the constitutional qualifications for the judicial position she seeks.

2.	Ethical Fitness:  Persons interviewed by the committee indicated that Judge Lee was considered highly ethical.

3.	Professional and Academic Ability:  The committee gave Judge Lee a very high rating in this area.

4.	Character:  The committee reported that Judge Lee’s character was unquestioned.

5.	Reputation:  Judge Lee enjoys a good reputation in the community and among her peers.

6.	Physical and Mental Health:  There is no evidence that Judge Lee is not physically and mentally capable of performing the duties required of a judge on the Court of Appeals.

7.	Experience:  The committee recognized Judge Lee’s legal and judicial experience.

8.	Judicial Temperament:  The committee gave Judge Lee a very high rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge Alison Renee Lee to be a qualified and highly-regarded judge who would ably serve as a judge on the Court of Appeals.



Judge L. Casey Manning

Candidate for Election to the Court of Appeals

1. 	Constitutional Qualifications:  Judge Manning meets the constitutional qualifications for the judicial position he seeks.

2.	Ethical Fitness:  Persons interviewed by the committee indicated that Judge Manning was considered highly ethical.

3.	Professional and Academic Ability:  The committee gave Judge Manning a very high rating in this area.

4.	Character:  The committee reported that Judge Manning’s character was unquestioned.

5.	Reputation:  Contacts in the legal community said that Judge Manning was thought to have a natural plaintiff’s bias but was still considered a fair judge when presented with all the facts in a case.  There is also the perception in the legal community that his participation in USC basketball announcing might contribute to the backlog of cases and delays in orders being signed in a timely manner.

6.	Physical and Mental Health:  There is no evidence that Judge Manning is not physically and mentally capable of performing the duties required of a judge on the Court of Appeals.

7.	Experience:  The committee recognized the legal and judicial experience of this candidate.

8.	Judicial Temperament:  The committee noted that contacts said that Judge Manning could be short and curt at times, but was generally respectful of other people’s positions.

Summary:  The Midlands Citizens Advisory Committee found Judge L. Casey Manning to be a qualified and well-regarded judge who would ably serve as a judge on the Court of Appeals.



Judge Carolyn C. Matthews

Candidate for Election to the Court of Appeals

1.	Constitutional Qualifications:  Judge Matthews meets the constitutional qualifications for the judicial position she seeks.

2.	Ethical Fitness:  Persons interviewed by the committee indicated that Judge Matthews was considered highly ethical.

3.	Professional and Academic Ability:  The committee gave Judge Matthews a very high rating in this area.

4.	Character:  The committee reported that Judge Matthews’ character was unquestioned.

5.	Reputation:  Judge Matthews enjoys a good reputation in the community and among her peers.

6.	Physical and Mental Health:  There is no evidence that Judge Matthews is not physically and mentally capable of performing the duties required of a judge on the Court of Appeals.

7.	Experience:  The committee recognized Judge Matthews’ legal and judicial experience.

8.	Judicial Temperament:  The committee gave Judge Matthews a very high rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge Carolyn C. Matthews to be a qualified and highly-regarded judge who would ably serve as a judge on the Court of Appeals.



Judge H. Bruce Williams

Candidate for Election to the Court of Appeals

1. 	Constitutional Qualifications:  Judge Williams meets the constitutional qualifications for the judicial position he seeks.

2.	Ethical Fitness:  Persons interviewed by the committee indicated that Judge Williams was considered highly ethical.

3.	Professional and Academic Ability:  The committee gave Judge Williams a very high rating in this area.

4.	Character:  The committee reported that Judge Williams’ character was unquestioned.

5.	Reputation:  Judge Williams enjoys a good reputation in the community and among his peers.

6.	Physical and Mental Health:  There is no evidence that Judge Williams is not physically and mentally capable of performing the duties required of a judge on the Court of Appeals.

7.	Experience:  The committee recognized Judge Williams’ legal and judicial experience.

8.	Judicial Temperament:  The committee gave Judge Williams a very high rating in this category.

Summary:  The Midlands Citizens Advisory Committee found Judge H. Bruce Williams to be a qualified and highly-regarded judge who would ably serve as a judge on the Court of Appeals.

William L. Turbeville, Jr., Chairman



XXX

REPORT OF THE LOWCOUNTY CITIZENS COMMITTEE�PRIVATE ��

Spring 2004

During the course of its investigation, members of the Lowcountry Committee on Judicial Qualifications contacted numerous persons in the community, including lawyers and non�lawyers, concerning these candidates.  Both candidates have been screened previously by the committee.

The Lowcountry Citizens Committee found the Honorable Daniel F. Pieper to be a well�qualified and highly�respected Circuit Court judge.  The committee wholeheartedly approved of his candidacy for the Court of Appeals.

The Lowcountry Citizens Committee found the Honorable Judge Robert S. Armstrong to be a well�qualified and highly�respected Family Court judge.  The committee wholeheartedly approved of his candidacy for the Court of Appeals.



Mike Hammond, Chairman

April 26, 2004



The End of Transcript of Public Hearings – Spring 
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