JUDICIAL MERIT SELECTION COMMISSION

PUBLIC HEARINGS ON JUDICIAL QUALIFICATIONS

PUBLIC SESSION

WEDNESDAY, APRIL 27, 2005

9:00 A.M.

THE GRESSETTE BUILDING

COLUMBIA, SOUTH CAROLINA

LAURA S. DECILLIS 

CERTIFIED COURT REPORTER 

COMMISSION MEMBERS IN ATTENDANCE: 

SENATOR GLENN F. MCCONNELL (CHAIRMAN) 

REPRESENTATIVE DOUG SMITH 

JUDGE CURTIS G. SHAW 

PROFESSOR JOHN P. FREEMAN 

REPRESENTATIVE F.G. DELLENEY, JR. 

MS. AMY MCLESTER 

MR. RICHARD S. NICK FISHER 

COUNSEL PRESENT: 

MICHAEL COUICK, ESQUIRE - CHIEF COUNSEL 

JANE O. SHULER, ESQUIRE - SENATE COUNSEL 

PATRICK DENNIS, ESQUIRE - HOUSE COUNSEL 

9:07 A.M.

CHAIRMAN MCCONNELL:  We'll go on the record at this point.  The Judicial Merit Selection Commission is called to order pursuant to Chapter 19 of Title 2, South Carolina Code of Laws, for trying to review candidates into judicial office.  The function of the Commission is not to choose between candidates, but rather to declare whether or not the candidates who are offered for positions on the Bench are or are not qualified to fill the positions.  The inquiry we undertake is a thorough one.  It is centered around the Commission's nine evaluative criteria and involves a complete personal and professional background check on every candidate.  These public hearings are convened for the purpose of screening candidates for the following positions:  A vacancy on the Circuit Court At-Large, Seat 12, and a vacancy on the Family Court's Sixth Judicial Circuit, Seat 1.  Does any member have any statement he wishes to put into the record at this point?

REP. DELLENEY:  I have –

CHAIRMAN MCCONNELL:  Representative Delleney?

REP. DELLENEY:  Mr. Chairman, I'm going to recuse myself from my law partner's screening, which is Brian M. Gibbons, Family Court for the Sixth Judicial Circuit, Seat number 1.

CHAIRMAN MCCONNELL:  All right.  That will be so noted.  Any other members?

CHAIRMAN MCCONNELL:  I am informed by staff that we have a few housekeeping matters that need to be taken care of in Executive Session.  So, at this point, I would entertain a motion that we go into Executive Session.

PROF. FREEMAN:  So moved.

CHAIRMAN MCCONNELL:  It's been moved and seconded and put forth for discussion.  Any discussion? There being none, it will go immediately into a vote.  All in favor, signify by saying aye.  Opposed by nay.  The ayes have it.  We're in Executive Session.

9:15 a.m.

CHAIRMAN MCCONNELL:  All right.  We'll go on the record at this point.  And we have before us Ms. Debra J. Gammons.  Ms. Gammons, good morning.

MS. GAMMONS:  Good morning.

CHAIRMAN MCCONNELL: We're glad to have you with us.

MS. GAMMONS:  Thank you, very much.  I'm excited about being here.  

CHAIRMAN MCCONNELL:  All right.  She'll be offering for Circuit Court At-Large, Seat 12.  And if you would be so kind as to raise your right hand.  Do you swear to tell the truth, the whole truth and nothing but the truth, so help you God?

MS. GAMMONS:  I do.

CHAIRMAN MCCONNELL:  Thank you.  Please have a seat.  Have you had an opportunity to review the personal data questionnaire?  

MS. GAMMONS:  I have.

CHAIRMAN MCCONNELL:  Is it correct or does it need any additions or deletions, updates, whatever? 

MS. GAMMONS:  No.  Everything is correct.

CHAIRMAN MCCONNELL:  Well, then, do you object to our making this summary a part of your testimony, sworn testimony today, just as though you've answered these questions on the record?

MS. GAMMONS:  I do not object.

CHAIRMAN MCCONNELL:  All right.  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:

Circuit Court At-Large Seat 12

1.
NAME:



Ms. Debra J. Gammons


BUSINESS ADDRESS:
City of Greenville Attorney’s Office






Post Office Box 2207






Greenville, South Carolina 29602


E-MAIL ADDRESS:

debrajgammons@msn.com (home)






gammond@greatergreenville.com (office)


TELEPHONE NUMBER:
(office):  864-467-5758

2.
Date of Birth:  February 24, 1960.


Place of Birth:  Summerville, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on July 16, 1994, to Brian Lee McQueen.


Never divorced; one child.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Branell Women’s College, 1978 – 1979



Fashion Merchandising Degree;


University of Miami, 1979



I left without receiving a Degree because I was a single mother with a baby less than a year old.  I was unable to take care of my daughter; attend classes and do classwork; work for income; and find a clean, safe home in which to live.  I am ambitious, assertive, hard-working, intelligent, and determined; however, at 19 years old, I was physically unable to do everything I had set out to accomplish.  I, however, did not give up.


College of Charleston, 1983 – 1987, Bachelor of Arts Degree (English);


University of South Carolina School of Law, 1989 – 1992, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – Admitted to practice in 1992.


I have never taken the Bar Examination in any other State.


I have never taken the Bar Examination more than once.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


College of Charleston



President, Student Government Association, 1986 – 1987;



Vice President, Student Government Association, 1985 – 1986;



Senator, Student Government Association, 1983 – 1985;



President, Peer Mentor Association, 1986 – 1987;



Board Member, Student Alumni Association, 1985 – 1987;



Member, Omicron Delta Kappa (National Honor Society), 1985 – 1987.


University of South Carolina School of Law



President, Student Bar Association, 1991 – 1992;



Secretary, Student Bar Association, 1990 – 1991;



Legislative Council Member, Student Bar Association, 1989 – 1990;



Associate Justice, Moot Court Bar, 1991 – 1992;



Member, Craven Moot Court Team, 1991 – 1992;



President, Public Interest Law Society, 1990 – 1991;



Member, John Belton O’Neill Inn of Court, 1991 – 1992.

10.
Describe your continuing legal or judicial education during the past five years.


(a)
20th Annual Criminal Law Update, January 2005;


(b)
Government Law Section, January 2005;


(c)
Ethics, January 2005;

(d)
Land Development, Planning, and Zoning Section Workshop, October 3, 2004;


(e)
Mobile Land Use Workshop, October 3, 2004;


(f)
Personnel Law for the Public Employer, October 4, 2004;


(g)
First Amendment, October 4, 2004;


(h)
Litigation and Risk Management, October 4, 2004;


(i)
Inter-District Relationships, October 5, 2004;


(j)
Important Developments in Land Use Law, October 5, 2004;


(k)
Client Relationships – How to Practice Municipal Law, October 6, 2004;


(l)
Attorney’s Oath and Ethics, September 10, 2004;


(m)
Judicial Conference – 4th Judicial Circuit, June 26, 2003;


(n)
Zoning and Land Use (instructor), July 24, 2003;


(o)
Legal Issues Involving Local Governments, November 7, 2003;


(p)
Ethics (instructor), September 12, 2002;


(q)
Criminal Law Update, January 26, 2001;


(r)
Doing Business with South Carolina Local Government, March 9, 2001;

(s)
2001 Colloquium – The Great Sea Change: Women and the Law in the Twentieth Century, April 19 – 20, 2001;

(t)
Driving Under the Influence 101 – For Law Enforcement Officers and Prosecutors, April 26, 2001;

(u)
Women and the Law – The Study of Legal Issues and an Historical Perspective of Females in the Law Profession, May 2, 2001;

(v)
Greenville County Bar Association Seminar – General Practice Issues, December 7, 2001;


(w)
15th Annual Criminal Law Update, January 21, 2000;


(x)
Trial and Appellate Advocacy, January 22, 2000;


(y)
Leading, Caring, and Shaping the Future, April 14, 2000;


(z)
Domestic Violence, August 8, 2000;

(aa)
Municipal Lawyers Association Annual Meeting & Continuing Legal Education Seminar, December 1, 2000.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.
(1)
Law and Society – South Carolina Governor’s School at the College of Charleston.


Intensive four-week program that examines important legal issues that affect most Americans’ lives (abortion, physician-assisted suicide, death penalty, same-sex marriage, insanity defense, First Amendment, racial discrimination, gender discrimination); study of case law, Statutes.  Students engage in debates, Mock Trials, drafting legislation, and observing real Trials and Guilty Pleas.


(2)
Family Law – Greenville Technical College


Examination of all aspects of practicing Family Law and the skills and knowledge needed to be an effective paralegal


(3)
Claims Investigations – Greenville Technical College


Examination of all aspects of handling a personal injury and the skills and knowledge needed to be an effective paralegal


(4)
Discovery – Greenville Technical College


Examination of all areas of Discovery – how to present request information; find information; submit information to the adverse party; obtain information from the adverse party and other sources


(5)
Ethics – Greenville Association of Legal Assistants Seminar (2 years)



Taught the basics of Ethics; prepared seminar materials.


(6)
Zoning and Land Use – Lorman Education Services Seminar


The necessary elements of an effective Zoning Ordinance; effective presentation before the Board of Zoning Appeals; duties of the Board of Zoning Appeals and the Zoning Administrator; examination of case law and specific matters before the Board of Zoning Appeals
12.
List all published books and articles you have written and give citations and the dates of publication for each.


I have no legal publications.  I have only had opinion articles published in various newspapers.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, October 1992


United States District Court, December 2004

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(1)
Assistant Solicitor, Ninth Judicial Circuit Solicitor’s Office, 1992 – 1993



Prosecution of criminal cases (average 600 Warrants per year); interview ed Witnesses, Victims, Police Officers, and Pre-Trial Intervention candidates


(2)
Attorney, Warlick Law Office, 1993 – 1994



General Practice – represented Clients (mainly Plaintiffs); litigate cases (personal injury, medical malpractice, child custody, divorce, criminal defense)


(3)
Law Partner, Daniels and Gammons, Attorneys at Law, 1994 – 1997



General Practice – represented Clients (Plaintiffs and Defendants); litigated civil and criminal cases (including, but not limited to, Workers’ Compensation, personal injury, contract disputes, criminal defense)


(4)
Assistant City Attorney, City of Greenville, South Carolina, 1997 – present



Prosecute criminal cases (average 1070 Warrants/Tickets per year); manage and litigate civil cases; draft briefs; research law; litigate Appeals (civil and criminal); manage cases of employee misconduct or employee grievances; advise City Departments; advise Board of Zoning Appeals, Risk Management Team, Civil Service Commission; negotiate and manage certain contracts (particularly, the Humane Society for Animal Control, Police Duty Wrecker Service), handle Business License Revocations


If you are a candidate for Circuit Court, please provide a brief written description of your experience in criminal matters, including any cases handled over the past five years and include a brief description of the issues involved. Further, please provide a brief written description of your experience in civil matters, including any cases handled over the past five years and include a brief description of the types of matters handled, issues involved, and procedural history.  Please include information such as the primary areas in civil court in which you practice, whether you represent plaintiffs or defendants, or both. You may go back farther than five years if you feel it would assist the Commission with its assessment of your experience.  If you lack experience in an area, describe how your background has prepared you to preside over such matters as a Circuit Court Judge, or how you would compensate for your lack of experience in this area.



Criminal Matters – Prosecution of criminal cases since working in the Solicitor’s Office in Charleston; these cases involved Driving offenses, including Felony Driving Under the Influence, Assault and Battery, Lynching, Criminal Domestic Violence; City cases include Assault and Battery, Disorderly Conduct, Driving Under the Influence, 1rst offense, Shoplifting, Fraudulent Check, Simple Possession of Marijuana, Criminal Domestic Violence, 1rst and 2nd offense, Driving Under Suspension, Unlawful Carrying of a Weapon.  Cases that do not reach a plea negotiation are tried before a Jury.  Besides the issues of proving the case beyond a reasonable doubt, the usual issues of objections based on Hearsay, admission of prior bad acts, exclusion of evidence, exclusion of Witnesses are involved.



While in private practice, I defended those accused of crimes (Driving Under the Influence, Section 1983 actions against Police Officers for use of excessive force, Assault and Battery, Drug cases).



Civil Matters – As Assistant City Attorney, I handle cases involving allegations of wrongdoing of Police Officers (use of excessive force, false arrest, Section 1983 actions). I litigate the Zoning Appeals, allegations of the unlawful denial of a Building Permit; allegations of Freedom of Information Act violations; and personal injury and property damage actions against a City employee.  I also litigate the Vehicle Confiscation and Forfeiture cases; appear before the Employment Security Commission for unemployment compensation disputes; appear before the Administrative Law Court requesting denial of Alcohol Permits.



While in private practice, I handled divorces, child custody, child support, and adoption cases.  I also handled medical malpractice, “slip and fall,” breach of contract, and personal injury cases.

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

0


(b)
state:

6 times per year

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

10%


(b)
criminal:
90%


(c)
domestic:
0%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

10%


(b)
non-jury:
90%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Massey v. City of Greenville, 341 S.C. 193, 532 S.E.2d 885 (Ct. App. 2000).


Plaintiff alleged the Board of Zoning Appeals was erroneous in its denial of her request for a Special Exception.  Significance – First case I argued before the Court of Appeals.  I enjoyed the research and writing the brief.  I also enjoyed the oral arguments.


(b)
Chapman v. Troup, Case Number: 2003-CP-23-6006.


Plaintiff alleged that his Fourth and Fourteenth Amendment rights were violated pursuant to Section 1983 and he was falsely arrested without probable cause by City Detective. Significance – This was a 2-day Jury Trial and the presiding Judge ruled against me at almost every turn.  He even admitted his error in sustaining a substantial objection by Plaintiff’s attorney.  But I won.


(c)
Foster v. City of Greenville, Case Number: 1996-CP-23-1399.


Plaintiff alleged that City wrongfully denied him a Building Permit.  Significance – This was a Jury Trial that I had to handle after working for City for only a few weeks; I did not have a great deal of time to prepare.  I won the case.


(d)
City v. Watson.

Defendant was charged with Simple Possession of Marijuana.  Significance – Defendant was an outstanding football player at the University of South Carolina and a prospect for the National Football League.  His defense was mainly, “I am a great football player and, therefore, I cannot be Guilty.”  The Jury found him Guilty.  The matter was further prolonged because Defendant did not complete his Community Service that was ordered as part of his sentence.  The issue then was whether Defendant had violated his Sentence and was in contempt Court.  The Circuit Court Judge found after oral arguments that Defendant was not in contempt of Court since the Trial Judge did not specify a deadline for completion of the Community Service.  The Trial Judge, then, gave Defendant a definite date to complete the Community Service.


(e)
Civil case while I was in private practice (I do not recall my client’s or Defendant’s names).

Plaintiff (my client) alleged that Defendant (Sheriff’s Deputy) used excessive force in arresting Plaintiff.  Significance – During the discovery phase, I deposed then Sheriff, Johnny Mack Brown.  During questioning, he jumped up out his chair as if he were going to hit me.  I calmly stood up and requested that he answer my question and behave like an adult and a professional.  He behaved as though I was supposed to be afraid of him because I was young and a female.  I stood my ground and we finished the deposition.  When we went to Court the Defense made a reasonable offer but my client refused it; I did not win the case.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


These are Appeals from Municipal Court:

(a)
City of Greenville v. Snyder, Greenville County Court of Common Pleas, Case Number: 1999-CP-23-3379, order signed October 18, 1999;


(b)
City of Greenville v. Watson, Greenville County Court of Common Pleas, Case Number: 1998-CP-23-2031, order signed September 15, 1998;


(c)
City of Greenville v. Kaplan, Greenville County Court of Common Pleas, Case Number: 1999-CP-23-4135, order signed August 16, 2000;


(d)
City of Greenville v. Drummond, et al., Greenville County Court of Common Pleas, Case Number: 1998-CP-23-3445, order signed January 25, 1999.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions. Not applicable.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  


Yes.  South Carolina State Senate, Senate District 7 – 2000; South Carolina State Senate, Senate District 7 - 2004

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


(1)
Manager, Jeans West – clothing store (1980 – 1983)


(2)
Admissions Counselor, University of Dubuque – private university (1987 – 1989)


(3)
While at the College of Charleston I worked in the Library, Career Development, and Psychology Department as a work-study student (1983 – 1986)


(4)
Personal Assistant to Maestro Gian Carlo Menotti (Spoleto 1987)


(5)
Front Desk Clerk, Lodge Alley Inn (1987)

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I have financial arrangements with the Internal Revenue Service to pay past-due taxes.  I doubt that a case involving the Internal Revenue Service or the United States Treasury would come before me in Circuit Court; however, I hold no bias toward the Internal Revenue Service or the United States Treasury.  To err on the side of caution, I would probably recuse myself if an issue arose to avoid the appearance of impropriety.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  A tax lien was placed on my husband’s and my house where we reside after my husband did not make arrangements with the Internal Revenue Service for automatic withdrawals from his paycheck.  I have been making monthly payments ($350) and am current on the payment schedule.  I have never filed for bankruptcy.  I have never defaulted on a student loan.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  $0

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  $0

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No to both questions.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Greenville County Bar Association, Secretary, 2004 – present;


(b)
Greenville County Bar Association, Treasurer, 2003 – 2004;


(c)
South Carolina Bar Association, Board of Governors, 2004 – present;


(d)
South Carolina Bar Association, House of Delegates, 2004 – present;


(e)
American Bar Association;


(f)
Municipal Lawyers Association of South Carolina;


(g)
International Municipal Lawyers Association;


(h)
South Carolina Women’s Lawyer Association, Regional Representative, 2000;


(i)
South Carolina Supreme Court Commission on Lawyer Conduct;


(j)
South Carolina Bar Foundation Board of Directors.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Centre Stage South Carolina! Board of Directors;


(b)
Greenview Elementary School Volunteer Tutor;


(c)
Planned Parenthood Board of Directors;


(d)
Alliance for Community Trust Board of Directors;


(e)
College of Charleston Board of Trustees;


(f)
Greenville Literacy Board of Directors; volunteer teaching English as a Second Language;


(g)
South Carolina Bar Mock Trial Competition, District Coordinator, 1998 – present;


(h)
Community Law Week Committee, Chairperson, 1996 – present;


(i)
Youth Court, Presiding Judge, 2003 – present;


(j)
Carolina Ballet Theatre Board of Directors;


(k)
Neighborhood Housing Corporation Board of Directors.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I am fair, trustworthy, and assertive.  I have always worked to improve society; and to encourage people to set goals and work to reach their goals.  I believe that all people are created equally.  I treat people with respect, even those with whom I disagree.  I am an attorney who has worked on all four sides of our system – I have prosecuted criminals; defended those accused of committing crimes; brought actions on behalf of Plaintiffs in civil cases; and defended Defendants in civil cases.  Because of my experience, I am better able to serve as a fair Judge capable of rendering the best decisions.

49.
Personal References:


(a)
James F. Brehm, Attorney



722 East McBee Avenue, Greenville, South Carolina 29601 864-370-9777


(b)
Frank L. Eppes, Attorney



Post Office Box 10066, Greenville, South Carolina 29603 864-235-2600


(c)
Steve Sumner, Attorney



114 Manley Street, Greenville, South Carolina 29601-3025 864-235-3834


(d)
Rochelle Yarborough Williamson, Attorney


408 East North Street, Greenville, South Carolina 29601-3098 864-232-5629


(e)
Margaret A. Chamberlain, Attorney



Post Office Box 10184, Greenville, South Carolina 29603 864-250-0505


(f)
Amie Clifford, Attorney



Post Office Box 5010, Columbia, South Carolina 29250 803-544-5094


(g)
Wachovia Bank



15 South Main Street, Greenville, South Carolina 29601 864-467-2500

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  Debra J. Gammons

Date: March 11, 2005

CHAIRMAN MCCONNELL:  The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the Bench.  Our inquiries focused on nine evaluative criteria and it has included a survey of the Bench and the Bar, a thorough study of your application materials, a verification of your compliance with State Ethics Laws, a search of newspaper articles in which your name appears, a study of previous screenings and a check for economic conflicts of interest.  We've received no affidavits filed in opposition to your election, no witnesses are present to testify.  You're welcome to have a seat and relax, if you wish.  Do you have any brief opening statement that you might want to give us before we get started?

MS. GAMMONS:  I do, Senator McConnell.  And I feel comfortable standing, if you don't mind.

CHAIRMAN MCCONNELL:  All right.

MS. GAMMONS:  I am honored and excited about being here this morning.  And, first, I would like for you to meet my family.  My husband and daughter are here.  My husband is Brian McQueen.  He is a pilot, a commercial pilot, a flight instructor. He also works in operations at Continental Express.  Our daughter, Bronwen Larissa, is a Spanish teacher at Bayside Middle School in Virginia Beach.  She drove down last night.

A judge must respect and honor the judicial office as a public trust and strive to maintain the integrity and independence of the office.  I understand the magnitude of the job that I am seeking.  I will maintain the integrity and the independence of the Bench, I will remain fair and impartial, and I will do the job that I am entitled to do and that I must do.

I will maintain impartiality and fairness and I will continue to be courteous and patient.  Ron McKinney, who's my supervisor in the City Attorney's office, stated that I have the best judicial temperament.  He said that I could see the big picture, that when emotions are running hot in a room, in a meeting, that I remain cool and calm.  He stated that I'm able to discern the irrelevant from the relevant and he praised me on that.

In addition to judicial temperament, due process is crucial to our society, and confidence in our legal system is crucial to our society.  The basics of due process, notice, and a fair hearing must be upheld, and I will uphold that on the Bench.  My mother and my grandmother played vital roles in my life.  And because of their experiences and my experience with them, I am diligent, I am strong, I am unafraid, I have faith, and I respect people.

Like most Southerners, the past is a part of my present.  And I've learned from any adversities and I will take those lessons I've learned to the Bench.  I realize that a judge is a highly visible symbol of government, and I behave in a professional and respectable manner.  And people need to know that a judge is fair, unbiased, that she will follow the law, that she respects the Bench and she will keep order in that courtroom.  And I will be that judge.  Thank you.

CHAIRMAN MCCONNELL:  Thank you.  And we're glad to have your family here with us, also.  Now, I'll ask our staff counsel, Mr. Patrick Dennis, has some questions for you.  And, if you would, just answer those questions.

MR. DENNIS:  Mr. Chairman and members of the Commission:  I have a few procedural matters to take care of.  Ms. Gammons has provided a sworn statement with detailed answers for over thirty questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all of the Commission members earlier and is included in your notebooks.

I have no concerns with the statement, and with the Commission's approval, I would ask that those questions be waived at this public hearing today.

CHAIRMAN MCCONNELL:  Is there any objection?

(No response.)

CHAIRMAN MCCONNELL:  If not, so ordered.

MR. DENNIS:  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN MCCONNELL:  It will be done so, unless there's any objection.  There being none, so ordered.

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Full Name:

Debra Jenece Gammons

Address:

402 Idlewild Avenue, Greenville, South Carolina 29605

Home Telephone:
864-422-0676

Work Telephone:
864-467-5758

E‑MailAddress:
debrajgammons@msn.com (home)



gammond@greatergreenville.com (office)

1.
Why do you want to serve as a Circuit Court Judge?

I love practicing law and have always worked for equality for all.  I love intellectual stimulation and I have the skills and talents necessary to be an outstanding Judge.  I am interested in helping people resolve conflicts.  I understand the importance of due process and am able to listen to all sides of an argument and make a fair decision based on the facts and the law.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


I understand that ex parte communications, as a general rule, are prohibited.  It is vital for our judicial system to work that all parties are given a fair access to the Court and a fair Hearing.  If someone speaks to a Judge without the other side present, this presents difficulties in the administration of fairness and gives the appearance of impropriety.  I would tolerate ex parte communication if the communication dealt with scheduling or administrative purposes unrelated to the substantive matters or the merits of the case and I found that the communication would not give any procedural or tactical advantage to the other side.  I would notify the other party of the communication.  I would also allow ex parte communication if the parties consented.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  


I will inform everyone of the relationship and give them the opportunity to inform me if they want me to recuse myself; the parties will be given the time to deliberate outside of my presence.  If the relationship is particularly strong, I will recuse myself.  If my impartiality might reasonably be questioned, I would recuse myself.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion? 


I probably would grant that Motion.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative? 


I would have to recuse myself in those situations.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


I would not be able to accept gifts and depending on the definition of “social hospitality” I may not be able to accept that.  I define “social hospitality” as kindness and courtesy.  For example, if I were driving on the interstate and my car stopped working, I would consider someone giving me a ride to my home or a car repair shop as social hospitality and not as my acceptance of a gift.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


Depending on the degree of misconduct, I would speak with the attorney or fellow Judge.  However, if it appeared to me to be a clear violation of the Rules of Professional Conduct or Judicial Conduct, I would report the misconduct to the Office of Disciplinary Counsel.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?


I am a member of the Democratic Women of Greenville County and a member of the South Carolina Supreme Court Commission on Lawyer Conduct.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?


I would set forth my findings of fact and conclusions of law and have the prevailing attorney draft a proposed Order; I would inform the prevailing attorney to send the proposed Order to the non-prevailing attorney or pro se party.  I would review the proposed Order and sign it if is accurate.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?


I would make certain that computer programs and calendars are available to reflect what is due when.  I would also meet with my Law Clerk and Secretary on a daily basis to review what is pending.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


That term, “judicial activism,” has been used a great deal lately.  A Judge is not on the Bench to set or promote public policy.  A Judge serves to hear the facts of a particular dispute; determine the law that is relevant; and make rulings based on the law.  The law includes the Constitution of the United States of America.  Some would say that the Justices’ decision in Brown v. Board of Education was the result of “judicial activism;” I would, however, disagree.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?


I would teach legal classes; make presentations at legal seminars; participate in the High School Mock Trial Competition; participate in Law Week.  I would, of course, avoid any activity that may be a conflict of interest with my work as a Judge.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?


I do not feel that the pressure of serving as a Judge strains personal relationships. My present schedule is hectic and full of stress.  I will continue to make time to spend with my husband; I will continue to exercise; I will continue to eat nutritious foods and drink a great deal of water; and I will continue to read inspiring books.  The majority of my friends are attorneys and they understand that friendship does not play a role in the Courtroom.

I understand that the At-Large Seat entails traveling.  I do not mind traveling.  When I was an Admissions Counselor at the University of Dubuque (Dubuque, Iowa), I traveled to Wisconsin and Illinois.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


a.
Repeat offenders:



Repeat offenders obviously have not learned a lesson.  I would try to determine (within reason) the core of the issue and order that person to attend a program to address the problematic issues.  If the offender has already been afforded those opportunities, I would sentence her to the maximum sentence.


b.
Juveniles (that have been waived to the circuit court):



I would treat them as adults depending on the nature of the crime and their past criminal record, if any.


c.
White collar criminals:



I would sentence them according to the severity of the crime, the number of victims, and whether they had a criminal record.


d.
Defendants with a socially and/or economically disadvantaged background:



I would sentence them as those with a socially or economically advantaged background.  I would not sentence someone differently because she was poor or because she was rich.  However, if the poor person did not complete high school or did not work, I would order that person to obtain the Graduate Equivalence Degree and pursue other programs that would help her to be a productive and law-abiding member of society.


e.
Elderly defendants or those with some infirmity:



I would consider house arrest and other alternatives besides jail or a fine.  Overall, my sentencing would be based on the facts of the case; Defendant’s attitude about the crime committed; Defendant’s current level of contribution to society before the commission of the crime; and whether Defendant had a past Criminal Record.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


No, if I were aware of the de minimis financial interest.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?


Fairness, respect, patience, diligence, seriousness, intelligence, wisdom, civility, impartiality.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


All of the time; except sometimes with my husband, I am not the most patient person in the world.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?

No.  Anger is hardly ever appropriate for a Judge.  A Judge can express her disappointment of a particular Defendant and convey the depth of the Defendant’s criminal acts without resorting to anger.  If an attorney is not prepared or late for Court, without a reasonable explanation, a stern tone and public reprimand would be appropriate; the tone and reprimand can be done without being angry.  The same goes for pro se litigants.  Anger would be appropriate under those circumstances in which someone is threatening the life of the Judge or her family.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  $0

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Debra J. Gammons

Sworn to before me this 14th day of March 2005.

Notary Public for S.C.

MR. DENNIS:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  And there's one final procedural matter.  I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Ms. Gammons meets the statutory requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MR. DENNIS:

Q.
Ms. Gammons, why do you now want to serve as a Circuit Court judge?

A.
Well, Mr. Senator and members of this Judicial Screening Commission, I am and have always served a life of service, and this continues along that public trust that I have lived for myself.  I love the law, I love the intellectual stimulation of the law, and I possess the talents and skills necessary to be an effective judge.  I am patient, I'm courteous, I listen to all sides before making a decision, and I'm fair.  I treat people with respect.  I think that's absolutely necessary.  I'm serious but I still can laugh and I'm open-minded and creative.  I've been a leader all of my life and I will continue in that way as a Circuit Court judge.

Q.
Ms. Gammons, regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far would help you be an effective Circuit Court judge?

A.
Well, I have great legal experience.  I have prosecuted criminal cases; I've defended criminals and first-time offenders.  In the civil arena, I've represented plaintiffs; I've represented defendants.  The types of law, personal injury, slip-and-fall cases, zoning cases.  I've appeared before the Board of Zoning Appeals in making presentations.  I represented them as Assistant City Attorney.  I've appeared before the Administrative Law Court and also the Employment Security Commission and Workers' Compensation Commission.  And I have stood on all sides of the isle in the courtroom; on the defense side, the plaintiff's side, the state's side, or the government's side, and also the private citizen's side.  And because of that legal experience, that will help me be an effective Circuit Court judge.

Q.
Ms. Gammons, this is a two-part question.  Based upon your legal experience and practice thus far, are there any areas that you feel you would need some additional preparation for?  And, if so, how would you handle the inevitable learning curve?

A.
Well, I have tremendous trial experience.  I'm always in a courtroom.  And I ask for civil cases.  As the Assistant City Attorney, I ask for additional work.  No one else in my office or none of my friends, that I know of, ask for additional work.  The Assistant City Attorney before me prosecuted the criminal cases and did very little, very little, civil work.  And, in fact, the legal assistant that I had who worked for her had been there almost twenty years, and she had no experience in the civil arena and I would ask her to do interrogatories or requests to admit and she had not done that before, so I drafted my own pleadings.  But in the civil arena, I'm asking for work, asking for those civil cases.  My experience in the criminal arena is very strong.  And I always read the Advance Sheets.  I even -- I read those cases that have nothing to do with government law or criminal law.  I read all of them because I know I need that knowledge.  And I will continue to learn, to read, to go to legal seminars.

And, also, my teaching helps me in my trial experience.  I teach at Governor's School, I teach Law and Society, I taught at Greenville Technical College and I've taught at legal seminars.  At Governor's School, Law and Society, I introduce my students to the government and to the judicial process.  And they have to do mock trials, they have to enter into debates and formal debates before their other classmates.  We study case law, we study United States Supreme Court cases, and we discuss those issues that are controversial but that are a part of our society; the right to life, the right to physician-assisted suicide, abortion, death penalty, same sex marriages.  All of those issues, we discuss in Law and Society.  And the classes I had taught at Greenville Technical College had to do with family law, discovery, and claims.

So all of those areas, all of that experience helps me in those areas that this Commission may feel that I lack.  But I don't feel I lack that experience and I don't feel that, since I do the majority of criminal prosecution with the City right now and that I'm mainly in Municipal Court, that that should hinder my being a Circuit Court judge.

Q. 
Ms. Gammons, although you've addressed this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge?

A.
A judge, as I stated earlier, has to be fair, she has to be impartial, she has to be able to listen to all different sides before making a decision.  She has to know the importance of due process and make sure that everybody gets that notice and a fair opportunity to be heard.  She has to be courteous and diligent and she has to be a leader, she has to be serious, she has to maintain control in the courtroom.  And, also, she has to be a problem-solver and willing to take those issues, follow the formula, take the issues, the facts presented to her, apply the law and that will equal a fair and reasonable resolution.  

Q.
Ms. Gammons, can I please ask you about a financial issue that appeared on your credit report? Asset Acceptance Corporation shows a charge-off for a significant amount of money resulting from a student loan agreement that you entered into.  Would you please offer the Commission some clarification on how that resulted and what you've done to resolve it?

A.
I will.  As I mentioned to you earlier, my husband is a licensed commercial pilot and a flight instructor.  Brian went to flight school in 1999 and he graduated in 2000.  I co-signed a loan for him to go to school.  His dream since he was a little boy was to be a pilot.  And I felt that instead of working in a factory and not realizing your dreams, to live a life of regret, it's important that you follow them.  So I co-signed this loan for him to go to flight school.  Without my co-signing that loan, he wouldn't have been able to.

After he graduated from flight school, the typical time for a flight instructor to work as a flight instructor before being offered a job as a pilot was typically two years.  Because the flight industry was growing, it was lucrative, it was positive.  And then, unfortunately, September of 2001, we had the attacks and that changed the airline industry.  And fortunately for us, we didn't have anyone who was killed, but it affected our finances.  And Brian was unable to find a job as a pilot.  In fact, the flight school where he worked as a flight instructor closed because the students dwindled, too.  And the key -- and his fellow flight instructors tried to keep it going, but they weren't able to.

So that has affected us.  And when I saw this huge loan amount, I called Asset Acceptance and had them negotiate a settlement balance.  It's down to $6,000 and I'm making monthly payments on that and I'm current on his monthly payments.  I am not proud of that bill, but I don't regret the profession that my husband has chosen.  And I believe that this bill should not -- it doesn't discredit me.  It doesn't make me who I am.  The service that I've done, the public service that I've done all of my life says who I am and who I will be as a Circuit Court judge.

Q.
Likewise, Ms. Gammons, there was an IRS tax lien on your home.  Will you please offer some clarification on how that came to be, as well?

A.
Yes.  Brian worked in a factory.  He left that job and had his retirement funds.  He took those funds and invested those in stocks.  I didn't know that, and I do our income tax returns.  When I found out that his retirement funds were used to invest in stocks and we lost the money in the stocks, then that was listed as income on our income tax returns.  And we had to owe a great deal of money because of that additional income and we weren't able to pay it all in one whole lump sum.

The Internal Revenue Service gave us a chance to make payments -- well, specifically, they told Brian that if he had the amounts deducted from his paycheck, then everything would be fine.  Brian did not do that.  They weren't deducted from his paycheck.  They said, if you don't do that, he didn't respond in a timely manner, they placed a lien on our house.  I stepped in and asked that, because of the circumstances, that the amount be reduced, that the penalty or the interest be reduced, but the Internal Revenue Service would not do that.  I entered into an agreement with them.  I've been making monthly payments on those -- on that bill due for years.  And I am current on those payments and will continue to make those payments until everything is paid off.

Q.
Ms. Gammons, in your PDQ already before the Commission, you've stated, in your practice, you appear in Circuit Court an average of six times annually.  Do you see this as a lack of experience in Circuit Court and do you think that it is a lack of experience in Circuit Court and that it hinders your ability to be a Circuit Court judge?

A.
I don't see it as a lack of experience.  I mentioned to you before that I have tremendous trial experience.  I am always in the courtroom.  I have to be aware of the rules, I am aware of the rules.  The civil cases, I ask for those, I get them, I try them or try to negotiate a resolution.  I'm aware of the Rules of Civil Procedure.  I study those.  I read the Advance Sheets.  All of the cases that I read, the civil cases included.  So my not appearing in Circuit Court every month or every week does not hinder my being able to be an effective judge.

Q.
Thank you, Ms. Gammons.  I have just a few housekeeping questions to ask you.  Have you sought or received a pledge of any legislator prior to this date?

A.
I have not.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?  

A. 
No.

Q.
Have you asked any third-parties to contact members of the General Assembly on your behalf?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
No.  I have seen members, those in the legislature, as I'm passing through, shaking hands and introducing myself.  But I have not contacted them.

Q.
Do you understand the 48-hour rule?

A.
I do.

MR. DENNIS:  I would note that the Upstate Advisory Committee met with Ms. Gammons on Wednesday, April 6th, 2005 and recommends that Ms. Gammons is qualified to serve on the Circuit Court.  Mr. Chairman, without objection, I would ask the Citizens Committee report be entered into the record.

CHAIRMAN MCCONNELL:  Is there any objection?

CHAIRMAN MCCONNELL:  Being none, so ordered.

MR. DENNIS:  I would just note for the record that any concerns raised over the investigation regarding the candidate were incorporated in the questioning of the candidate today.  Mr. Chairman, I have no further questions.

CHAIRMAN MCCONNELL:  Does any member of the Commission have any questions?  Thank you, Mr. Dennis.  That completes this stage of the screening process.  What we will do is, we will keep your file open until we make a final decision.  That doesn't mean there's anything pending.  It's just in case there's any clarification that needs to be done.  Secondly, I want to thank you for your cooperation with our staff on getting the material together and everything.  It helps speed this process along quite a bit.  And we thank you and your family for coming today.  Have a great day.

MS. GAMMONS:  Thank you, Mr. Senator, and thank you members of the Screening Commission.  

CHAIRMAN MCCONNELL:  We vote to stand at ease pending the next candidate.

9:36 a.m.

CHAIRMAN MCCONNELL:  We'll go back on the record at this point.  We have before us the Honorable Jennifer Peters Wilson.  She's offering for Circuit Court At-Large, Seat 12.  And I note that you have some people with you and you may introduce them, if you wish.

JUDGE WILSON:  This is my husband, Attorney Ralph Wilson, and this is a very close friend of our family’s, Ms. Jeannie Vislace.

CHAIRMAN. MCCONNELL:  Good morning.  Glad to have y'all with us.  If you would be so kind as to raise your right hand.  Do you swear to tell the truth, the whole truth and nothing but the truth, so help you God?

JUDGE WILSON:  I do.

CHAIRMAN MCCONNELL:  Thank you.  Have you had an opportunity to review the personal data questionnaire?

JUDGE WILSON:  Yes, sir.

CHAIRMAN MCCONNELL:  Is it correct?  Does it need any additions or deletions thereto?

JUDGE WILSON:  No, sir.  It is correct.

CHAIRMAN MCCONNELL:  And would you object to our making this summary a part of the record of your sworn testimony today as if you had fully answered those all of those matters on the record?

JUDGE WILSON:  No objections.

CHAIRMAN MCCONNELL:  All right.  And without objection, it will be done so at this point in the transcript.

Amended PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Circuit Court, At-Large Seat 12

1.
NAME:



Ms. Jennifer Peters Wilson 


BUSINESS ADDRESS:
Myrtle Beach Municipal Court





1101 Oak Street, Myrtle Beach, S.C. 29577

E-MAIL ADDRESS:

jwilson@cityofmyrtlebeach.com

TELEPHONE NUMBER:
(office): 843-918-1373

2.
Date of Birth:  August 13, 1955.


Place of Birth:  Charleston, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.  Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on September 28, 1996, to Ralph James Wilson

I filed for divorced based on one-year separation. It was granted on February 6, 1992 in Family Court in Conway.  Two children and two stepchildren.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Spelman College in Atlanta, Georgia from August 1973- May 1977.



I received a Bachelor of Arts in Political Science.


Rutgers University School of Law in Newark, New Jersey from August 1977- May 



1980.  I received a Juris Doctor degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

I was admitted to the South Carolina bar in May 1981. I took the bar exam twice.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

While in college I was a member of the Political Science Club (1974-77), the Spelman College Glee Club (1973-74) and Delta Sigma Theta Sorority (1975-1977).  I also participated in the Cooperative Education program where I worked at the Department of Housing and Urban Development in Washington, DC from January through August 1976.  I received twelve credit hours and a stipend.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.

(a)
2000/4/3-7 S.C. Court Administration School for Magistrates and Municipal Judges;

(b)
2000/9/6-8 Summary Court Association’s Seminar for Judges;

(c)
2001/1/26 Criminal Law Update;

(d)
2001/5/23 DUI 101;

2001/9/6 S.C. Summary Court;

(c) 2002/8/8 DUI Trial Advocacy;

(d) 2002/10/22 Contracts with Employees;

(e) 2002/9/4-8 Summary Court Advanced Studies;

(f) 2002/9/4-8 Summary Court Judges’ Seminar;

(g) 2003/8/5 Fees & Assessments Seminar;

(h) 2003/9/29 DUI Trial Advocacy;

(i) 2003/9/4 Summary Court Judges Seminar;

(j) 2004/9/8-11 Summary Court Judges Seminar.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs? No. If so, briefly describe each course or lecture.  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

United States District Court for the District of South Carolina, August 1981;

United States Court of Appeals for the Fourth Circuit, December 1982.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Amended:
I worked at Neighborhood Legal Assistance in Beaufort, S.C.  1980-1981.  However, I did not make any court appearances until after I was admitted to the bar on May 14, 1981.  Prior to that date, I performed paralegal duties.

1980-81 Neighborhood Legal Assistance Program, Beaufort, South Carolina. Represented indigent defendants in Family Court, Court of Common Pleas, and administrative agencies.

1981-82
Law Clerk to the Honorable Ernest A. Finney. Jr., Sumter, South Carolina Assisted the Court in civil and criminal matters. Prepared orders and other research materials.

1982-83 Palmetto Legal Services, Orangeburg, South Carolina.

Represented indigent defendants in Family Court, Court of Common Pleas, and administrative agencies.

1983-85
Department of Health and Environmental Control General Counsel’s Office, Columbia, South Carolina.

Represented the Department before the Board, hearing officers and the Court of Common Pleas.

1986-88 Horry County Public Defender’s Office, Conway, South Carolina. Represented indigent defendants in General Sessions Court, including numerous felony cases.

1988-89
Kelaher, Bass & Connell, PA, Surfside Beach, South Carolina.

Associate in major law firm. Handled family court, civil and criminal cases.

1989-92
Fifteenth Circuit Solicitor’s Office, Conway, South Carolina.

Prosecuted felony cases in General Sessions Court.  Became chief drug prosecutor for Horry and Georgetown counties.

1992-95 PPM Cranes, Inc., Conway, South Carolina. Counsel for manufacture of mobile cranes.  Major responsibility was to monitor product liability litigation nationwide.  Hired and supervised local counsel, prepared discovery requests, attended all mediations, settlement conferences and trials.  Made recommendations to the CEO and CFO of settlements.

1995-2000 Jennifer Peters, Attorney at Law, Conway, South Carolina. Solo family, civil and criminal practice

2000-present
Chief Judge for the Myrtle Beach Municipal Court, Myrtle Beach, South Carolina.

Responsible for court system and staff; preside over bench trials, jury trials, preliminary hearings, and bond hearing for all felony cases except murder and burglary first degree.  Instituted night court hired first courtroom security officer with metal detector.

If you are a candidate for Circuit Court, please provide a brief written description of your experience in criminal matters, including any cases handled over the past five years and include a brief description of the issues involved. Further, please provide a brief written description of your experience in civil matters, including any cases handled over the past five years and include a brief description of the types of matters handled, issues involved, and procedural history.  Please include information such as the primary areas in civil court in which you practice, whether you represent plaintiffs or defendants, or both. You may go back farther than five years if you feel it would assist the Commission with its assessment of your experience.  If you lack experience in an area, describe how your background has prepared you to preside over such matters as a Circuit Court Judge, or how you would compensate for your lack of experience in this area.

For the past five years I have served as full time Chief Judge for the Municipal Court of Myrtle Beach. I preside over jury and non-jury trials, preliminary hearings, roster meetings as well as bond hearings for all general sessions offenses except   murder and burglary first degree. Prior to 2000, I handled hundreds of felony cases both as an assistant solicitor and as an assistant public defender including one death penalty case on each side.  I also represented criminal defendants while in private practice.

As for my civil experience, I was counsel for a major crane company for four years where I   supervised their product liability litigation in the United States. While I did not actually try the cases, I attended and participated in discovery, attended and participated in all settlement conferences, mediations and trials.   The company was self-insured for one million dollars. I also tried numerous civil cases while in private practice representing both plaintiffs and defendants. My civil practice consisted mostly of personal injury work on the plaintiff’s side. During my time with legal aid and with DHEC, I appeared in civil court as well.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  I am not rated in Martindale-Hubbell.

16.
What was the frequency of your court appearances during the last five years prior to becoming a judge? 

(a)
federal:
0

(b)
state:

Bi-monthly

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years? 

Amended:  The percentages of my practice refer to the last five years prior to becoming a judge.

(a)
civil:

20%

(b)
criminal:
35%

(c)
domestic:
45%

18. What percentage of your practice in trial court during the last five years involved matters that went to a jury?  

Amended:  The percentages of my practice refer to the last five years prior to becoming a judge.

(a)
jury:

20%

(b)
non-jury:
80% 

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
State v. Louis Barlow.  This was my only capital case as a defense attorney. Mr. Barlow was charged with armed robbery and murder of an eighty-year-old woman.  He stabbed her thirty-two times with a ballpoint pen.  During the trial, the solicitor offered him a plea to a life sentence.  This was significant because it was my first death penalty case.

(b)
State v. Cleveland Eaddy.  I prosecuted this death penalty case with the deputy solicitor.  Mr. Eaddy was sentenced to life.  It was significant because it was my only death penalty case as a prosecutor.

(c)
Michael Burgess v. Valerie Bradley.  This was a highly contested custody matter where my client prevailed.  The defendant appealed and it was dismissed.

(d)
State v. “Top Cat” Richard Allen.  “Top Cat” was known as a major drug dealer. He was convicted of trafficking cocaine and sentenced to 25 years.

(e)
United States Marine Corp. v. James Smith.  This sergeant was charged with raping another marine’s wife.  I represented him at an Article 31 hearing before the Judge Advocate General in Paris Island.  The charges were dismissed.  It was significant to me because I learned so much about military procedures and law.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  None.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None.

22.
Have you ever held judicial office?  Yes.  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

I was appointed on December 28, 1999 by the Myrtle Beach City Council to serve as full time Chief Judge for the Municipal Court for a four-year term. I was reappointed in January 2004 for a second four-year term. We have jurisdiction in criminal matters where the maximum penalty is thirty days or one thousand dollars.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  N/A

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33. 
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  If so, give details. 

There have been four tax liens levied against my husband and me in the past five years as a result of disputes with the IRS.  My husband is a solo practitioner. However, these liens have all been paid and released.  I defaulted on a student loan as a young lawyer; however, it was paid.

Amended:
$15,692 tax lien released in October 2002 from IRS;

$26,699 tax lien released in October 2002 from IRS;

$4,046 tax lien released in January 2003 from the S.C. Department of Revenue;

$5,291 tax lien rele3ased in May 2004 from the S.C. Department of Revenue.

34.
Have you ever been sued, either personally or professionally?

Yes.  I was a defendant in an action for a defaulted student loan. As stated, it was paid.

Amended:
The defaulted student loan amount was $3,440.  It was paid in full in January 1994.  I’ve also faxed a copy of the letter sent to Citicorp regarding the account on my credit report.  As I stated, the account is my husband’s and I’ve never been an authorized user nor has my name ever been on the account.  I dispute the two collection items from Myrtle Beach Family Medicine for $66.00 and Strand Regional for $99.00.  The Conway National Bank accounts that were charged off were in both our names.  We went through a rough time again during this period.  My husband had lost re-election for the solicitor’s office and started a new law practice.  I was a solo practitioner with two babies and it was just tough for a while.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  If so, please specify the item or items you received, the date of receipt, and the lobbyist or lobbyist’s principal involved.  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?

I have sent a letter with my resume and copy of a newspaper article to members of the General Assembly. I have also spent time at the state house and receptions introducing myself to them and making them aware of my candidacy.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
South Carolina Bar;

(b)
South Carolina Summary Court Judges Association;

(c)
National Bar Association;

(d) 
Horry County Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Conway Chapter of Delta Sigma Theta Sorority, Inc.;

(b)
Board of Directors for the   Horry County Chapter of the American Heart Association;

(c)
Conway Chapter of Jack and Jill of America, Inc.;

(d)
Friendship Missionary Baptist Church in Conway.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.
Personal References:

(a)
Ernest A. Finney, Jr., Finney Law Firm

1110 Woodrow Street, Columbia, S.C. 29205 803-254-7408

(b)
George M. Hearn, Jr.

Hearn, Brittain and Martin, PA

1206 Third Ave., Conway, S.C. 29488 843-248-3172

(c)
Gene M. Connell, Jr., Kelaher, Connell and Conner, PA

Post Office Box 14547, Surfside, S.C. 29528 843-238-5648

(d)
Richard E. Lester, Van Osdell, Lester, Howe & Jordan, PA

1303 Azalea Ct., Myrtle Beach, S.C. 29577

(e)
William R. Benson, Vice-President, The Conway National Bank

Post Office Drawer 300, Conway, S.C. 29527 843-248-5731

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.  I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Jennifer Peters Wilson

March 14, 2005

CHAIRMAN MCCONNELL:  The Judicial Merit Selection Commission has thoroughly investigated your qualifications to the Bench.  Our inquiries focused on nine evaluative criteria.  This included a survey of the Bench and the Bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election, no witnesses are present to testify.  And, now, I would ask if you have any brief opening statement you would like to make at this time, it's purely optional, before I turn you over to our counsel, Ms. Jane Shuler, who has a few questions for you.

JUDGE WILSON:  I'd like to waive an opening statement, Mr. Chairman.  I would like to thank the Commission, however, for the opportunity to be here and to address any issues or concerns that you may have.

CHAIRMAN MCCONNELL:  Thank you.  Ms. Shuler?

MS. SHULER:  Mr. Chairman and members of the Commission:  I have a few procedural matters to take care of.  Judge Wilson has provided a sworn statement with detailed answers to over thirty questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and are included in your notebooks.  I have no concerns with this statement and with the Commission's approval, I would ask those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN MCCONNELL:  All right.  Is there any objection?  There being none, so ordered.

MS. SHULER:  Also included in the notebook for your review is a copy of the personal experiences statement.  One final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Wilson meets the statutory requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MS. SHULER:

Q.
Judge Wilson, you're currently serving as a Municipal Court judge.  Why do you now want to serve as a Circuit Court judge?

A.
Well, I would love the opportunity to serve this state as a Circuit judge for several reasons.  First of all, I love serving on the Bench in Myrtle Beach.  I have a great job there and I've enjoyed the experiences that I have of trying to bring the Municipal Court of Myrtle Beach into the 21st Century.  However, over the past few years, I've had some concerns as a lawyer and as a member of the judiciary about the public's lack of confidence in our system.  I think that over the past few years that lawyers and judges and the system, in general, has undergone a lot of scrutiny from the public and that people don't have the confidence that they had in the system in years past.  And that has concerned me.  And I think that is because people don't feel that they can get a fair shot in our court systems.  Those of you who are lawyers had to take another oath, and I had to take a oath as a judge just this past year, because of those concerns.  And the judicial oath, what was added was, first of all, was that we all had to swear that we would treat litigates and jurors and anybody who appeared in our courts with respect and with dignity.  And I think that that is what we need more of on the Circuit Bench and all levels of our court system in this state.  

Because of my 24 years of experience as a litigate on both sides of the Bench in criminal and civil law, and especially the past five years, my experience on the judiciary, I feel that I possess the requisite qualities that would require -- that's required of a Circuit judge to be effective and to provide the citizens and litigants of this state a fair, impartial, patient, open-minded judge.  And it is because of that concern that I decided to try to become a Circuit judge.

This has never been a dream of mine.  I've always been shy or intimidated by coming up here and going through this process.  But I just felt at this point in my life and in my career that I needed to do this.  And I wanted to do this and so that's why I'm here.  And I would love the opportunity to serve and do what I can to try to continue to preserve and protect our system.

Q.
Judge Wilson, regarding your experience, and you've had some diverse experiences, as it relates to your candidacy today, could you explain to the Commission how you feel your legal and professional experience thus far will help you become an effective Circuit Court judge?

A.
Sure.  As I've said, I have been practicing law for 24 years.  I've worked as a public defender, as an Assistant Solicitor, I was in private practice twice.  I also served as general counsel for a plane manufacturing company that was located in Myrtle Beach where my main focus was to monitor our product liability litigation all over the country.  I did that for several years.  I've also, as you know, as I've just said, I've served and am serving as a judge for the Myrtle Beach City Court.  I've tried civil cases as a plaintiff and as a defendant.  I've appeared in the State Courts and I've appeared before the Masters in Equities and administrative bodies and Magistrates Courts, as well.  I feel that because of my diverse experience, I do qualify and could become an effective judge.

Q.
Based upon your legal experience and practice thus far, are there any areas of the law that you feel you would need to additionally prepare for?  And the other part of that question, how would you go about that additional preparation?  I would also include in there, do you feel that you need to prepare a little bit more for the civil area of law as a Circuit Court judge?

A.
Oh, absolutely.  Since I've been on the Bench for the past five years, I've only attended seminars regarding or pertaining to criminal law and ethics, and that was required by court administration.  And because of that, I have not kept up with the civil practice, of the cases and the rules of Civil Procedure.  And I would certainly have to take several courses and get updated on all of the Advance Sheets and work as hard as I could to, again, get up to speed on the civil side.  And, however, with technology, with the computers, everything is on the computer, I think that I would not have a difficult time doing that.

Q.
Judge Wilson, although you addressed it in your sworn affidavit, you also, in your first question, alluded to it, could you please tell the members of the Commission what you think the appropriate demeanor of a Circuit Court judge should be?

A.
Certainly.  I think the appropriate demeanor for a judge is to be patient, open-minded, have integrity, humility, be willing to listen to people and to be able to get along with people.  And, also, I think it's important for judges to have a sense of humor.

Q.
Is there a Circuit Court judge currently serving on the Bench today that you would model after?

A.
Currently serving?  Deadra Jefferson in Charleston is a good friend of mine and I think she exhibits great demeanor.  She's very, very kind and courteous to everybody.  She's even-tempered, she's very bright, she knows the law, but she treats everybody in her court with respect and dignity.

Q.
Judge Wilson, you also reported that you defaulted on a student loan in the amount of $3,440.   What were the circumstances that caused that default and have you subsequently satisfied that loan?

A.
Yes.  It was satisfied years ago.  I went to undergrad at Spellman College which is in Atlanta, Georgia and I finished law school at Rutgers University in New Jersey.  I grew up in Walterboro, but I was the type of young person who wanted to go away to school.  I was accepted to USC and other colleges, undergrad and law school, but I chose to go to Spellman and then I chose to go to Rutgers.  It didn't occur to me at that time the financial implications of doing just that, going to a private college that was out of state and then a state university in New Jersey of which I was not a state resident.  So I had tremendous student loans from both undergrad and graduate school.  I put myself through school.  I worked through undergrad and law school, so I didn't really have any financial help.  When I got out of school, then, of course, I had all of these bills to pay and I did the best that I could to do that.  I don't make excuses for anything and accept full responsibility, and I did what I could and got it paid as soon as I could.

Q.
Judge Wilson, you also sat twice for the South Carolina Bar; is that correct?

A.
That's correct.

Q.
Can you explain the circumstances behind that?

A.
Oh, certainly.  And, again, I'm not trying to excuse anything.  I don't make excuses.  But, as I said, I graduated from Rutgers University in New Jersey.  And in 1980, during the spring of that year, my mother became ill in Walterboro.  I moved back home and took the Bar review course there in Columbia, but I lived at home with my mother.  She was diagnosed with lung cancer, so it was a very difficult time for my family.  I sat for the Bar in July.  I did not pass it.  However, I took it again in February when my mother was very ill and, you know, taking her back to chemo and everything in Charleston and Walterboro.  And it was because of her encouragement and her love and her pride, she was very proud of me, that I managed to get through it the second time.  And I was sworn in on May 14th, 1981 and she died one month and one day later, but she did live to see me get admitted.

Again, I don't want the committee to think that I would use that as an excuse.  I certainly would not do that.  But those are circumstances that I lived through during that time.

Q.
Thank you, Judge Wilson.  I have a few housekeeping matters to cover with you.  Have you sought or received a pledge of any legislator prior to this date?

A.
No.

Q.
Have you sought or have you been offered any additional pledges of support of any legislator pending the outcome of your screening?

A.
No.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
No.

Q.
Do you understand the 48-hour rule?

A.
I do.

Q.
Would you explain what the 48-hour rule is?

A.
Certainly.  As I understand it, that a report will be issued from this Commission on May 10th, and that we, the candidates or anyone on our behalf, are not allowed to seek pledges until 48 hours from that moment at the time the report is finished.

Q.
I would note that the Pee Dee Citizens Committee reported that Jennifer Peters Wilson is qualified for election to the Circuit Court and the Committee recommends her without reservation.  Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record.

CHAIRMAN MCCONNELL:  Is there any objection?  Hearing none, so ordered.

MS. SHULER:  I would just note for the record that any concern raised or in investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions of Judge Wilson.

CHAIRMAN MCCONNELL:  Does any member of the Commission have any questions?  I noted one thing.  You worked in the Neighborhood Legal Assistance Program.  That's where I started practice, also.

JUDGE WILSON:  Oh, really?

CHAIRMAN MCCONNELL:  That's like getting thrown in to the wolves.  You get a little bit of everything, right off the bat.

JUDGE WILSON: Absolutely.  You certainly do.

CHAIRMAN MCCONNELL:  You're pretty much on your own.

JUDGE WILSON:  That's correct.  It was great experience.

CHAIRMAN MCCONNELL:  Judge Richard Fields was the Chairman of the Board.  And it's interesting you mention Judge Jefferson because Judge Fields was also pretty much her mentor and I used to remark to her about, we both had good teachers.  I worked for Judge Fields in the Neighborhood Legal Assistance.

JUDGE WILSON:  A great person, a great judge, a great man.

CHAIRMAN MCCONNELL:  Any further comments?  You're free to go.  We want to thank you for your cooperation with the Commission.  It was seconded we just keep the file open in case there's any unanswered questions.  That doesn't mean there's anything pending or whatever before we vote.  Beyond that, we're delighted to have your family and friends here and have a great day.

JUDGE WILSON:  Thank you, very much.

CHAIRMAN MCCONNELL:  Thank you.  We'll go off the record.

9:51 a.m.

CHAIRMAN MCCONNELL:  We'll go back on the record at this point.  We have a fourth, Mr. Frederick A. Rick Hoefer, II, offering in the Circuit Court At-Large, Seat 12.  If you would be so kind as to raise your right hand.  Do you swear to tell the truth, the whole truth and nothing but the truth, so help you God?

MR. HOEFER:  I do.

CHAIRMAN MCCONNELL:  Thank you.  Have you had an opportunity to review the personal data questionnaire?

MR. HOEFER:  Yes, sir, I have.

CHAIRMAN MCCONNELL:  Is it correct, does it need any additions or deletions?

MR. HOEFER:  It is correct.

CHAIRMAN MCCONNELL:  Do you have any objection to our making that a part of your testimony as if you had fully answered all of those matters here on the record today?

MR. HOEFER:  No, sir.

CHAIRMAN MCCONNELL:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:

Circuit Court At-Large Seat #12

1.
NAME:



Mr. Frederick Augustus Hoefer, II


BUSINESS ADDRESS:
Post Office Box 107, Florence, S.C. 29503


E-MAIL ADDRESS: 

rhoefer@hbbh.net


TELEPHONE NUMBER:
(office):  843-662-6301

2.
Date of Birth:  November 20, 1954.


Place of Birth:  Columbia, Richland County, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 5, 1978, to Tamara Bashor Hoefer.


Never divorced.  Two children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Clemson University, B.S., 1973-1977;


University of South Carolina Law School, J.D., 1977-1980.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, admitted November 1980.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Honor Council, University of South Carolina Law School, 1977-1980.


(Chair, 1979- 1980).

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.


03/26-27/04 
National Conf. of Bar Examiners, NCBE;


05/05/04
Ethics GAL Cases, WCBA;


01/24/03
Criminal Law Update, S.C. Bar;


03/21/03
Accident Litigation, LBCI;


06/13-14/03
Bar Examiners Workshop, NCBE;


09/05/03
Difficult Clients, SCACDL;


09/19/03
Hot Tips-Domestic, S.C. Bar;


09/27/02
SC Tort Law Update, S.C. Bar;


10/18/02
Ethical Issues/Appointed Cases, FCBA;


12/13/02
Tips From The Bench, S.C. Bar;


01/26/01
Criminal Law Update, S.C. Bar;


10/26/01
Legal Ethics3, FCBA;


01/21/00
Criminal Law Update, S.C. Bar;


10/20/00
Ethics, FCBA;


01/22/99 
Criminal Law Update, S.C. Bar;


05/14/99
Cumulative Wisdom, SCACDL;


10/22/99
Touchdown Ethics, S.C. Bar.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


South Carolina Bar CLE (Ethics) Clemson University, October 2, 1999;

Florence County Bar Association (Ethical Issues in Appointed Cases), October 18, 2002;


Williamsburg County Bar Association (Ethics in Appointed Cases), March 6, 2003.

Florence County Bar Association (Ethics in Guardian ad litem appointments), October 31, 2003.

Williamsburg County Bar Association (Ethics in Guardian ad litem appointments), May 5, 2004.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Bar, November 12, 1980;


United States District Court for South Carolina, August 11, 1987;


Fourth Circuit Court of Appeals, July 23, 1987.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years. 


August 1980 to July 1982



Law clerk to Hon. John H. Waller, Jr.;


July 1982 to June 1987



Assistant Solicitor, Twelfth Judicial Circuit;


June 1987 to present


Harwell, Ballenger & DeBerry (Now: Ballenger, Barth & Hoefer, L.L.P.)


This is a general practice law firm representing clients in civil (state and federal), domestic, criminal (state and federal), workers compensation, real estate and general litigation matters.
If you are a candidate for Circuit Court, please provide a brief written description of your experience in criminal matters, including any cases handled over the past five years and include a brief description of the issues involved. Further, please provide a brief written description of your experience in civil matters, including any cases handled over the past five years and include a brief description of the types of matters handled, issues involved, and procedural history.  Please include information such as the primary areas in civil court in which you practice, whether you represent plaintiffs or defendants, or both. You may go back farther than five years if you feel it would assist the Commission with its assessment of your experience.  If you lack experience in an area, describe how your background has prepared you to preside over such matters as a Circuit Court Judge, or how you would compensate for your lack of experience in this area.



My criminal practice is approximately 40% of my total practice. In such matters I prosecuted for 5 years, as an assistant solicitor in my circuit and have defended for the past 17 years. I am certified to represent clients in cases involving the death penalty. I routinely represent criminal defendants in the Summary Courts, Family Courts, General Sessions and Federal Courts. Over the past five years, I have represented clients charged with offenses ranging from assault and battery and driving under the influence to serious felony offenses including car-jacking, armed robbery, criminal sexual conduct, drug trafficking and capital murder. 



I have practiced in the civil courts for approximately 17 years. My civil practice includes family law, personal injury, worker’s compensation and general litigation matters. I also regularly handle real estate transactions. Over the past five years, I have represented defendants in property disputes, debt matters and personal injury matters. However, I primarily represent plaintiffs in such matters or claimants in worker’s compensation matters. I also represent respondents before the State Ethics Commission.

15.
What is your rating in Martindale-Hubbell?  B/V.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: 
10%;


(b)
state:

90%.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil: 

30%;


(b)
criminal: 
40%;


(c)
domestic: 
30%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

20%;


(b)
non-jury: 
80%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Most often as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
State v. John Roosevelt Baccus, 00-GS-33-004, Case noticed as a death penalty case, tried as murder/burglary; client convicted, currently on appeal.


(b)
State v. Reggie James, 97-GS-21-955, Murder, client acquitted.


(c) 
State v. Helmer Charles Green, 94-GS-21-1168, Murder, client acquitted.

(d) 
State v. Lorenzo Jones and Melvin Riles, 342 S.C. 121, 536 S.E.2d 675 (S. Ct. 2000); see also 331 S.C. 228, 500 S.E.2d 499 (S.C. App. 1998), cert. granted 1999. Drug trafficking, convictions vacated.

(e)
State v. Jack Sweat, 91-GS-21-770, Murder, client acquitted.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


I have handled two civil appeals personally. One was dismissed by the Court of Appeals and the other matter was settled during the pendency of the appeal. Neither is reported.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


(a)
State v. Lorenzo Labelle Jones and Melvin Patrick Riles, 342 S.C. 121, 536 S.E.2d 675 (S. Ct. 2000).


(b)
State v. Lorenzo Labelle Jones and Melvin Patrick Riles, 331 S.C. 228, 500 S.E.2d 499 (S.C. App. 1998), cert. granted 1999.
22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Not Applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

State of South Carolina Ethics Commission, September 1992 to June 1998. Chair from December 1993 to June 1998. Appointed by Governor with advice and consent of the Senate.

25.
List all employment you have had while serving as a judge other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

Candidate for United States Magistrate Judge- Florence Division (1998);

Family Court Seat #3, Twelfth Judicial Circuit (2004);

Circuit Court Seat #1, Twelfth Judicial Circuit (2005).

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.

Partner in the law firm of Ballenger, Barth & Hoefer, L.L.P.

Director of Fountain Shopping Center, Inc., a closely held business which owns and leases real estate in Lexington County, South Carolina. The term of service is from July 1 through June 31 of each year, as voted by the shareholders of the corporation.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I own law office and adjacent property with my two law partners. I plan to transfer any interest in all partnership property to remaining partners.
31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

Yes, on two occasions. 

a)
I was a named defendant in an action filed June 16, 1987 in U.S. District Court by Johnny Graham, Jr. under Docket No. 87-CV-1596. This suit alleged that, as an Assistant Solicitor, I appeared at Mr. Graham’s bond hearing and placed false and prejudicial statements before the court. I was never served with the pleadings and the matter was dismissed by the Court.  It appears that I was not the solicitor assigned to prosecute Mr. Graham and never had any dealings with him or his file.

b)
I was a named defendant in a civil lawsuit filed in Florence County on August 28, 1997 as a non-defaulting mortgagor relating to a one-fifth interest in real estate held with my law partners. This suit was to collect from the estate of a deceased law partner. The action was never served on any party and was dismissed on September 22, 1987.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
U.S. District Court Bar;

(c)
Florence County Bar Association;

(d)
American Bar Association;

(e)
American Trial Lawyers Association;

(f)
South Carolina Trial Lawyers Association;

(g)
National Association of Criminal Defense Lawyers;


(h)
South Carolina Association of Criminal Defense Lawyers.
47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Boys and Girls Clubs of the Pee Dee Area, Inc.;


(b)
Florence Soccer Association, Inc., President;


(c)
First Presbyterian Church, Sunday School Teacher.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I am a member of the South Carolina Board of Law Examiners. I have the assigned areas of Domestic Relations and Equitable Remedies. I am certified as a circuit civil mediator and arbitrator.  Additionally, I am death penalty certified pursuant to Rule 608, SCACR.

49.
Personal References:


(a)
A. Pinckney Skinner, III



P.O. Box 6739, Florence S.C. 29502 (843) 679-4408


(b)
Dudley Saleeby, Jr.



1031 Meredith Drive, Florence, S.C. 29505 (843) 665-8604


(c)
Danny H. Mullis



27 Eastlake Road, Mt. Pleasant, S.C. 29464 (843) 884-1539 

(d)
M. Glenn Odom


P.O. Box 4887, Florence, S.C. 29502 (843) 669-3630


(e)
James A. Nelson



Post Office Box 1248, Florence, S.C. 29503 (843) 393-5129
YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signature:  S/ Frederick A. Hoefer, II

February 21, 2005
CHAIRMAN MCCONNELL:  The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the Bench.  Our inquiries focused around non-evaluated criteria.  And it's included a survey of the Bench and the Bar, a thorough study of your application and materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  I would ask if you have any brief opening statement you wish to give, it's purely optional, before I turn you over to Mr. Couick who has a few questions for you.

MR. HOEFER:  Mr. Chairman, I just appreciate the opportunity to be here.  I've been here before, but I can tell you, it's no less intimidating the second time or third time around.  But thank you, very much, for allowing me to be here.

CHAIRMAN MCCONNELL:  Thank you, sir.  Mr. Couick?

EXAMINATION BY MR. COUICK:

Q.
And this is your third time, I guess, in the last two or three years before this Commission; is that correct?

A.
Yes, sir.

Q.
You ran for the Family Court Twelfth Circuit in 2004 and were found qualified and nominated, I believe, at that time?

A.
Yes, sir.

Q.
And then most recently for the Twelfth Circuit seat, you were found qualified and nominated for that, as well; is that --  

A.
That's correct, yes, sir.

MR. COUICK:  Mr. Chairman, if I could, in just kind of a shorthand way, ask that all of his detailed answers to the questions asked be incorporated into the record at this time.

CHAIRMAN MCCONNELL:  Is there any objection?  Being none, so ordered.

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Full Name:

Frederick Augustus Hoefer, II

Address:

1156 Brunwood Drive, Florence, South Carolina 29501

Home Telephone:
843-669-2835

Work Telephone:
843-662-6301

E‑Mail Address: 
rhoefer@hbbh.net

1.
Why do you want to serve as a Circuit Court Judge?


I strongly believe that citizens should offer for service to the public when they are in a position to make a contribution to the community. At this stage of my legal career, I am in a position to offer and to contribute to the efficiency and effectiveness of the court system and in particular, the Circuit Court.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


A judge may not initiate, permit or consider ex parte communications in a pending or impending proceeding except for specifically permitted exceptions such as scheduling, administrative purposes or exigencies as specifically provided by a Rule or Statute.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


With respect to lawyer-legislators and former associates or partners, a judge should act in a manner that promotes public confidence in the integrity and impartiality of the judiciary and should disqualify himself or herself in any proceeding in which the judge’s impartiality might reasonably be questioned. A judge should not allow family, social, political or other relationships to influence the judge’s conduct or judgment. The appearance of former associates or law partners with cases which were pending, during the period of their practice together, would require recusal.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would act in a manner that would promote public confidence in the integrity and impartiality of the judiciary. I would grant the motion. Under any circumstance, after making the relationship known to the parties and counsel, I would allow them to determine, out of the presence of the court, whether or not to waive any disqualification.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


If there was any appearance of impropriety, whether financial or social, I would disqualify myself.  

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


I would accept none aside from ordinary social hospitality or gifts from relatives or friends for occasions such as birthday or wedding anniversary and only to the extent that it is in keeping with the occasion and the relationship.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


In all circumstances, I would be required to take appropriate action. If the misconduct raises a question as to a judge’s fitness for office or a lawyer’s honesty, trustworthiness or fitness as a lawyer, it must be reported to the appropriate authority.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?


I currently serve on the Board of Directors for the Florence Soccer Association, a volunteer, non-profit 501(C)3 corporation established to promote youth soccer in the Florence area. I also serve on the Board of Directors for Fountain Shopping Center, Inc., a closely held corporation investing in real estate.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  None, other than as listed above.

13.
If elected, how would you handle the drafting of orders?


It is common for Circuit Judges to utilize form orders to memorialize the outcome of a hearing to be followed by more detailed orders prepared by the judge or one, or more, of the participating attorneys. It is the judge’s obligation to establish the content of any order and to verify that the order follows the ruling in the case. I regularly draft such orders in the practice. As a judge, when requesting attorneys to prepare an order, I would ask that an order be prepared following specific findings of fact and conclusions of law.  The order would then be reviewed by all counsel before it is signed. I would intend to follow this method unless otherwise instructed.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?


I will maintain a calendar system to assure that all time requirements are met.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


Judges should merely interpret and apply the law. It is not the function of the courts to make public policy.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?


I will continue to volunteer to speak at such programs as continuing legal education programs, participate in high school moot court competitions and participate with Bar related events such as “The People’s Law School”.

17.
Do you feel that the pressure of serving as a judge strains personal relationship (i.e. spouse, children, friends, or relatives)?  How would you address this? 


I frankly do not believe that service as a judge will have a detrimental impact on my personal relationships. My family and I are aware that, if elected to the position, certain aspects of my social life will change, but we do not see this as being a problem that will strain relationships.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


a.
Repeat offenders: Offenders that have been before the court on previous occasions are not unusual. My initial response is that this offender needs to dealt with more drastically than a first offender.  Without question, it would not be just to treat this offender the same as a person who is charged with the same offense, but had never been in trouble before. Many of our criminal statutes already recognize this by providing for enhancements as part of the existing sentencing scheme. Punishment must be appropriate to the crime committed and in determining the punishment, the court should weigh all of the offender’s circumstances, whether those justify lessening or increasing the penalties.


b.
Juveniles (that have been waived to the circuit court): These juveniles will have met the criteria, set forth by the legislature, requiring treatment as adults. Unfortunately, some may still be children. Depending on the offense of conviction, the penalty may be established by statute. For the others, the court must still look at the circumstances of the crime including the defendant’s circumstances, such as those discussed above. There is some hope that the young will be amenable to rehabilitation when placed in a constructive atmosphere. As with all, the court should determine a sentence that serves justice and protects societal interests.  


c.
White collar criminals: While it is less likely that such a defendant has any previous criminal history, the offenses tend to be more calculated and devious. These offenders face such penalties as the legislature has deemed appropriate and are subject to sentencing in a manner that protects the public and in particular the victim.


d.
Defendants with a socially and/or economically disadvantaged background: These are essentially the same factors discussed above in “a”. Each person has circumstances in life that may affect behavior. At the same time, each person has the choice of how to respond. A person may truly feel forced into criminal behavior, such as stealing to feed a child. However, this is easily distinguished from stealing to support other criminal behavior. All such factors should be considered in determining appropriate punishment.  


e.
Elderly defendants or those with some infirmity:  This question is difficult to respond to without facts. However, as with the disadvantaged backgrounds mentioned above, while age and infirmity are not excuses for criminal behavior, these factors certainly should be considered in imposing a punishment that both fits the crime and serves to protect society.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?


None, other than Fountain Shopping Center, Inc. and Columbia Silica Sand Company, Inc., which are closely held corporations. I would recuse myself in any matters related to these entities.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

Although the canon requires disqualification if the interest is more than de minimis, I would certainly make the parties aware of the interest and allow them to decide whether to waive disqualification. 
21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?


A judge should be patient, dignified and courteous to litigants, lawyers and court personnel while requiring decorum appropriate to the circumstances.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


As a matter of course, I try to always maintain this demeanor. It is important that when citizens see a judge, regardless of the setting, they see nothing to undermine the dignity of the office.
25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?


While anger may be appropriate and even unavoidable at times, it is not appropriate to demonstrate it such that it is apparent to anyone in the court setting, whether attorneys or pro se litigants. Decorum is of absolute importance.
26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?


Not for this seat. I have been a candidate twice previously and both sought, and received, pledges for those seats.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Frederick Augustus Hoefer, II

Sworn to before me this 22nd day of February 2005.

Notary Public for S.C.

My Commission Expires:  9/20/2005

MR. COUICK:  Also, I'd note for the record that based upon his testimony offered through his PDQ, that he meets all of the statutory requirements for age and residence and years of practice for this position.

BY MR. COUICK:

Q.
Mr. Hoefer, could you briefly describe what you think is the appropriate demeanor for a judge?

A.
The appropriate demeanor for a judge would be patience, dignity, fairness, I think.  I think those attributes are the ones that would instill confidence and independence of the judiciary.  When I say patience, I mean, allowing people to have their opportunity to speak their peace and have their say.  That's what the court system is all about.  Courteousness goes to the same end.  And decorum goes to maintaining the integrity of the court setting.  Every court setting has its formality and that's for a reason.  But I believe that's the attitude of a Circuit Court judge.

Q.
Mr. Hoefer.  Do all of those attributes come naturally and easily to you or are there any of those that you have to work harder on than others?

A.
I think, sometimes, I have to remind myself of those attributes.  But, I think, by and large, that would tend to be my demeanor.  I can't say that I've always maintained that, but I do try to keep those traits in mind, even not as a judge.  But it just seems that life goes a little bit easier when you treat people that way.

Q.
Mr. Hoefer, during your interview, I'll remark that you commented that you have a unique practice in this day and time, that it seems to be balanced between civil, criminal, and domestic; 40 percent criminal, I believe, 30 percent civil, and 30 percent domestic practice.  How are you able to keep up in all of those diverse areas for the laws and how laws are developing?

A.
Well, certainly, you know, we keep up with the case laws that come out of our appellate courts.  That's the primary concern.  I would never tell you that I would hold myself out to be the best civil lawyer that ever came down the line or the best criminal lawyer, for that matter.  I'm certainly aware of my limitations.  And if I had something come up that I didn't feel like I was confident or capable of handling, I would certainly get someone else on board who was better equipped in that area.

And things are changing, but Florence is still basically a small town.  The size notwithstanding, there are a number of practitioners in Florence who still consider themselves general practitioners.  I take what I feel comfortable knowing how to do.  But time to time, I break out the books and plow new ground for me, which another lawyer may not have to do that.  But I simply make elections on what cases I'll accept and what I won't.  And if it's something that I'm not comfortable doing, then I simply refer the clients to someone else.

Q.
Mr. Hoefer, 40 percent of your practice is criminal law.  I would note that you are a former Assistant Solicitor.

A.
Yes, sir.

Q.
You are certified to represent persons in death penalty cases; is that correct?

A.
That's correct.

Q.
How long have you been certified?

A.
Mr. Couick, I believe, I was certified when rule 608 came into effect.  I was -- at that point, I already had the trial experience to become certified and I elected to do so at that time.

Q.
I'm going to ask you to give a couple of examples.  And I've warned you and given you notice about this, both from the criminal and civil side, talk about a complex or a serious criminal case in which you've represented someone in the last several years, Mr. Hoefer.  Give this Commission an idea of the type of practice you engage in.

A.
From the criminal side, probably the most recent was a gentleman over in Marion County, in our circuit, was noticed the death penalty.  He was represented by a retained attorney.  She developed cancer and ultimately died.  As a result, the Court had to appoint counsel to represent him and I was one of the two court-appointed counsels.  The relationship with this client was bad from the very beginning.  He distrusted both of his court-appointed attorneys to the point where -- and that's what I say, he made complaints against his attorneys, in general.

Be that as it may, we wound up trying the case.  The gentleman was ultimately sentenced to life imprisonment.  The case is currently on appeal.  There are some novel issues, particularly search and seizure issues which, in my opinion, may wind up getting him a new trial or it may wind up excluding evidence, probably the evidence that convicted him.  And that was so unique because it was a battle with the client throughout the whole process.  We got what we considered a good result and set a record -- made a record, rather, for the Appellate Courts.  And he may walk.  We don't know that, but -- because I don't know what the Appellate Courts will do with it.  But he certainly has the opportunity.

Q.
Do you think if he does, you're going to get a thank you note?

A.
I doubt it.

Q.
On the civil side, Mr. Hoefer, give an example of a case or a couple of cases that would demonstrate what type of practice you have.

A.
I think these probably are perfect cases for a small town practice.  Unusual cases, I've had a property line dispute that really involved adverse possession.  It's one of the few that I've had in my entire 25 years of practicing law that were residential lots.  These are next door neighbors.  These aren't rural country lots where you might expect adverse possession claims.  These are people that live in town and in Florence.  And the case was unique.  I had to learn a little law.  I had to -- well, I had to go back and refresh myself with a little law that I had learned in law school and never been able to use.  Another case is on a workers' comp case.  I had a fellow that settled a comp claim with his employer, got his money and signed the clincher and we were able to -- he had problems later on down the road.  And almost a year-and-a-half after he settled his claim, we're going to get his case re-opened for him based on a change in condition.  And, ultimately, he had to have back surgery that the employer wound up paying for.

You know, a lot of my practice is not just in the Circuit Courts.  We do a lot of civil practice in Magistrate's Court.  Small claims kind of cases, but they're important to the people that are bringing them.

Q.
If I could ask you about your service on the Ethics Commission, you served on it for six years.  What did you walk away from that experience with?  What did that teach you?

A.
You know, the -- when I went to the Ethics Commission, I had no idea what the Ethics Act was all about and did not understand or appreciate, for that matter, the obligations that are on public employees, public members or anything, elected members.  The public generally actually doesn't know what kind of requirement we put on our servants to report things, to abstain from things.

I learned that.  I learned it very quickly.  But it was a process that, it was obvious when the Act of 1991 was passed, it took a while for people to become familiar with it.  Small local politicians are the ones that seemed to bear the brunt of that Act and they're the ones that are the least educated in it.  They're not as sophisticated as statewide office holders.  But I certainly appreciate the significance of why we have ethics legislation.  The same ethics legislation applies generally to lawyers, specifically to judges, but to all public elected officials and appointees, and even volunteers to a large degree.  It's simply, we all have standards that we have to uphold for different reasons and to different levels, but those standards are there.

Q.
Mr. Hoefer, a few housekeeping questions.  Have you sought or received a pledge of any legislator prior to this date for this election?

A.
No, sir.

Q.
Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of your screen for this election since the date you filed for this office?

A.
No, sir.

Q.
Have you asked any third-parties to contact members of the General Assembly on your behalf of those same set of conditions for this office?

A.
No, sir.

Q.
Have you contacted any members of the Commission about this particular race?

A.
No, sir.

Q.
Do you understand the 48-hour rule?

A.
Yes, sir.  By now, I understand that rule.

MR. COUICK:  Mr. Chairman, I would note that the Pee Dee Citizens Committee found Mr. Hoefer qualified in its April 14th, 2005 report for this position.  He had been previously recommended without reservation, as well, earlier.  Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record.

CHAIRMAN MCCONNELL:  Is there any objection?  Hearing none, it will be done so at this point in the record.

MR. COUICK:  I have no further questions of Mr. Hoefer.

CHAIRMAN MCCONNELL:  Do any member of the Commission have a question?  All right.  With that, that concludes this segment of the screening process.  The Commission does keep the record open in case there are any unanswered questions.  That doesn't mean that there's anything pending.  I want to thank you for your cooperation with our staff.  Lastly, I guess, I needn't remind you about the 48-hour rule.  We will issue an informal report and the formal report and then you can go and get all of the commitments.  You can go gallop.

MR. HOEFER:  Okay.  Thank you, Mr. Chairman.

CHAIRMAN MCCONNELL:  With that, thank you, sir.  We'll take about a three-minute break.

10:10 a.m.

CHAIRMAN MCCONNELL:  We're back on the record at this point.  We have before us Thomas A. Russo.  He's offering for the Circuit Court At-Large Seat 12.  Good morning.

MR. RUSSO:  Good morning, sir.

CHAIRMAN MCCONNELL:  If you would be so kind as to raise your right hand.  Do you swear to tell the truth, the whole truth and nothing but the truth, so help you God?

MR. RUSSO:  I do.

CHAIRMAN MCCONNELL:  Thank you.  Have you had an opportunity to review the personal data questionnaire?

MR. RUSSO:  Yes, sir.

CHAIRMAN MCCONNELL:  Is it accurate or do you need additions or deletions thereto?

MR. RUSSO:  The only correction I would make is on the personal data, I think it's question number 40, where we had to list any expenditures other than travel.  I did submit a letter to both Representative Smith and Senator Haze on the Ethics Committees.  Working for the Solicitor's Office, I don't have personal stationery as someone in private practice.  So I purchased letterhead stationery from my office to send out an introductory letter.  That amounted to a hundred and thirty something dollars, so that went over the hundred dollar limit.  And then, of course, the postage was sixty something dollars.  So I spent about $197 and submitted that to Mr. Couick as well as to the Ethics Committee.

CHAIRMAN MCCONNELL:  All right.  So with the inclusion of that, would you have any objection to our making your summary a part of your sworn testimony today as if you fully stated all of those factors on the record?

MR. RUSSO:  No, sir.  No objection.

CHAIRMAN MCCONNELL:  All right.  Thank you.  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying: 

Circuit Court Judge, At-Large Seat 12

1.
NAME:


Mr. Thomas A. Russo


BUSINESS ADDRESS:
12th Circuit Solicitors Office






City/County Complex, Room 1101






180 N. Irby Street, MSC-Q






Florence, South Carolina 29501


E-MAIL ADDRESS:

tommyr@sc.rr.com


TELEPHONE NUMBER:
(office):  (843) 665-3091

2.
Date of Birth:  April 26, 1955.


Place of Birth: Chicago, Illinois.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on October 14, 2000, to Cheryl Matthews Russo.

Divorced:  July 11, 1989, Lauren Chafin Russo, Superior Court State of Georgia, Irreconcilable Differences; April 2, 1998, Andrea McDonald Russo, Family Court Aiken, S.C., Irreconcilable Differences.  Two children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina, August of 1973 – May of 1977, B.S. in Education;


University of South Carolina School of Law, August of 1984 – December of 1986, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina admitted in 1987;


Georgia admitted in 1988.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Walk-on for the University of South Carolina Gamecock Football Team, 1973 – 1975;


Member of Fellowship of Christian Athletes at USC 1973 – 1975;


Worked with Columbia Area Special Olympics 1973 – 1977;


Christian Legal Society–1984–1986–Vice President 1st year and President 2nd year.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.


(a)
S.C. Bar Annual Criminal Law Update, January 2005;


(b)
S.C. Bar Annual Criminal Law Update, January 2004;


(c)
Training Beginning Westlaw, January 2004;


(d)
S.C. Solicitors Association Conference, September 2003;


(e)
S.C. Bar Annual Criminal Law Update, January 2002;


(f)
NCDA Career Prosecutor Course, June 2002;


(g)
S.C. Solicitors Association Conference, September 2002;


(h)
SCCPC DUI 101: For Law Enforcement, March 2001;


(i)
S.C. Solicitors Association Conference, September 2001;


(j)
S.C. Solicitors Association Conference, September 2000;


(k)
S.C. Solicitors Association Conference, September 1999;


(l)
NCDA Prosecuting Homicide Cases, November 1999.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

I teach Business Law classes at Florence/Darlington Technical College and have done so since January 2001.


I taught a conference on trying DUI cases.  This was primarily for Law Enforcement Agencies in helping police officers prosecute DUI cases in Municipal and Magistrates Courts, from both the prosecution as well as the defense perspectives.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  Not Applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All South Carolina Courts – Since 1987;


All Georgia Courts – Since 1988;


United States District Courts for South Carolina – Since 1987;


4th Circuit United States Court of Appeals – Since 1987.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

January 1987 to December 1987

Honorable Joseph F. Anderson, Jr., United States District Court Judge – Greenville, S.C.


Law Clerk to Judge Anderson preparing legal briefs and memoranda on various issues before the Court.  Also, had the opportunity to work with Judge Anderson on the Fourth Circuit Court of Appeals when he was asked to sit for a week of oral arguments as a Special Judge, preparing and briefing the judge on the issues to be before the Court for oral arguments that week.


January 1988 to October 1988


Law Offices of Mitchell Willoughby – Columbia, S.C.

Communications Law; Public Utility Law; Securities Law; Administrative Law; Transportation Law.

October 1989 to September 1991


Knox & Zacks, P.A. – Augusta, Ga.


Medical malpractice defense of doctors and hospitals. Plaintiffs’ construction litigation, real estate, contracts and auto torts. 


September 1991 to November 1993


2nd Circuit Solicitors Office – Aiken, S.C.


Deputy Solicitor in charge of prosecution of all drug cases in Aiken, Barnwell & Bamberg Counties. Helped establish a Multi-Jurisdictional Drug Task Force between the law enforcement agencies in the circuit’s 3 counties


November 1993 to October 1995


Law Office of Ronald A. Maxwell – Aiken, S.C.


General Civil Practice; Trials in all State and Federal Courts; Automobile Accident; Personal Injury; Workers Compensation; Products Liability; Wrongful Death Law


October 1995 to February 1999


Law Office of Thomas A. Russo – Edgefield, S.C.


General practice of law with an emphasis in Plaintiffs’ personal injury work; Criminal defense, real estate, probate, contracts and adoptions.


March 1996 to February 1999


Tri-County Public Defender – Edgefield, McCormick & Saluda Counties


Served as the public defender for the referenced counties while continuing my private practice of law.  I would represent indigent defendants during each term of General Sessions Court and maintain my private practice whenever General Sessions was not in session.


February 1999 to Present


12th Circuit Solicitors Office – Florence, S.C.


Deputy Solicitor focusing on violent crimes and drug cases. Prosecute those type cases in both Florence and Marion Counties.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  


I am not currently listed in Martindale-Hubbell.  I can only assume this is because I have not registered with their directory and/or purchased any of their services.  If you are currently a member of the judiciary, list your last available rating.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

None;


(b)
state:

Daily.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

0% (My prior private practice was about 65%.


(b)
criminal:
100% (My prior private practice was about 30%.


(c)
domestic:
0% (My prior private practice was about 5%.)

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

30%;


(b)
non-jury:
70%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole and/or Chief Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
State v. Manuel Acosta, Indictment #01-GS-21-002.  Jury Trial, GUILTY.


I prosecuted Mr. Acosta and he was found guilty of Murder.  He received a sentence of Life w/o Parole.  This was an unusual trial in that Mr. Acosta did not speak English and we had to try the entire case with the aide of 2 Spanish speaking interpreters, one as the official Court interpreter and one to sit at the Defense table to interpret for the Defendant.  I was assisted by one of our assistant solicitors who spoke fluent Spanish.


(b)
State v. Gregory Tucker, Indictment #01-GS-21-1503. Jury Trial – GUILTY all Counts.


I prosecuted Mr. Tucker who was charged with Criminal Sexual Conduct 1st Degree, Kidnapping and Possession of a Weapon During the Commission of a Crime of Violence.   He was found guilty on all counts.  He received a sentence of 30 years on the CSC 1st and 30 years on the Kidnapping, concurrent to each other and an additional sentence of 5 years on the Possession of a Weapon charge to run consecutive to the two 30 year sentences.  This was a difficult case in that it involved a young girl and the Defendant was a family friend who abducted her and violently raped her at knifepoint.


(c)
State v. Tracy Daniels, Indictment #00-GS-21-977.  Jury Trial, GUILTY.


I prosecuted Mr. Daniels who was charged with Murder.  He was found guilty of Voluntary Manslaughter.  He received a sentence of 26 years.  Mr. Daniels and the victim were drinking and he shot the victim in the chest with a shotgun at close range.  This case presented interesting forensic evidence and expert testimony regarding the firing of the shotgun and trigger-pull tests conducted on the weapon. There were also allegations of a homosexual confrontation between the victim and defendant.


(d)
State v. Mark Anthony Kennedy, Indictment #98-GS-41-525 and 526.  Jury Trial, NOT GUILTY.


I defended Mr. Kennedy who was charged with Armed Robbery and Possession of a Weapon During the Commission of a Crime of Violence.  He was found not guilty on both counts.  What was so interesting in this case was Mr. Kennedy actually gave a full written confession to law enforcement and wrote and sent a letter of apology to the victims while he was in jail awaiting disposition of his case. I was able to successfully argue to the Court that the written confession and the letter to the victim were inadmissible based on faulty Miranda warnings on the confession and failure to authenticate and produce a valid chain of evidence on the letter.  Essentially, even though I had a client who was guilty, I was able to create a reasonable doubt to the jury by not putting my client on the stand nor putting up any case and just attack the State’s case and the careless police work which was done.


(e)
Donnel Cummings v. Roger Boyd Stuart, Case #101-4772-F.  Jury Trial, Verdict for Plaintiff (State of Georgia, Chatham County Superior Court).


I represented the plaintiff in this automobile accident where both liability and damages were contested.  This was a soft tissue case where my client, who was basically a homeless person, compromised his medical bills by not attending his follow-up treatments and re-hab appointments because he had no insurance or money.   The liability was hotly contested and the jury did return a verdict for the plaintiff.  However, because of the minimal medical bills and lack of expert testimony as to the plaintiffs damages, the jury awarded my client $ 1.00 in damages (Yes, $1.00!!)  The judge did congratulate me in that my case was the 1st plaintiffs verdict he had had in his court in over 6 months.  He just explained that even though the jury believed our case and found the defendant at fault, they just did not believe my client was hurt or injured.  I made a motion for additure and it was denied.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


(a)
James A. Furse and Sara B. Furse, Plaintiffs v. Timber Acquisition, a Limited Partnership, and Federal Paper Board Company, Inc., its General Partner, as Successors in Interest to Continental Can Company, Inc., Defendants, in the Supreme Court of South Carolina.  Heard January 21, 1991 and Decided February 4, 1991, 303 S.C. 388, 401 S.E.2d 155.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


I have not handled any criminal appeals

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not Applicable.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not Applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  Yes, I ran for the Resident Circuit Court Seat for the 12th Judicial Circuit in February 2005.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Yes, I have.


August 1977 to December 1978 – West Florence High School – Florence, S.C.


Teacher/Coach. I taught 11th grade U.S. History and 9th & 10th grade Physical Education. In addition to my teaching responsibilities, I was Head Football Coach of the J.V. football team and Head Coach of the Varsity Soccer Team.  I also was the faculty sponsor for the Fellowship of Christian Athletes.


January 1979 to May 1983 – Strom Thurmond High School – Edgefield, S.C.


Teacher/Coach. I taught 9th grade English, 11th grade U.S. History and 9th and 10th grade Physical Education.  In addition to my teaching responsibilities, I was Assistant Varsity Football Coach and Head Coach of the Boys Varsity Tennis Team.  I also was the faculty sponsor for the Fellowship of Christian Athletes.


May 1983 to August 1984 – Bristol Laboratories – Florence, S.C. territory


Pharmaceutical Sales position.  Covered the Pee Dee area of S.C. calling on doctors, hospitals and pharmacies detailing Bristol’s line of pharmaceutical drugs.  Led the Southeast Region of the U.S. in sales of Cephadyl, a surgical antibiotic, my 1st year with the company.


August 1984 to December 1986 – University of S.C. School of Law – Columbia, S.C.


Attended and graduated law school.  I attended school both summer sessions and completed my 3-year course of study in 2½ years.


September 1984 to December 1986 – S.C. Attorney General’s Office – Columbia, S.C.


Clerked in the office of the Honorable Travis Medlock, Attorney General of South Carolina while attending law school.


April 1990 to October 1994 – Tennis Plus, Inc. – Augusta, Georgia


Part owner of retail tennis and fitness shop.  Worked in the shop mainly on weekends and some early evening hours with my partner, Mark Michaels.  This was done on the side while I was engaged in the full time practice of law.


May 1990 to August 1994 – Augusta Tennis Center – Augusta, Georgia


Taught tennis lessons to beginner and intermediate players and helped set up and run tennis clinics and camps.  This was done on the side while I was engaged in the full time practice of law.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No, I am not.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  Not Applicable.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No, I have not.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No, I have not.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Yes.  Have you ever defaulted on a student loan?  No, I have not.  Have you ever filed for bankruptcy?  No, I have not.


The South Carolina state government filed liens against me while I had my law office due to an error in my employee withholding taxes.  This occurred during the time I was preparing to close my practice to move to Florence to begin my position as Deputy Solicitor.  With all the confusion and back and forth with closing the practice and moving, these tax notices and payments were missed.  As soon as I was made aware of the problem, I immediately satisfied those liens and filed the satisfactions with the Edgefield County Clerk of Court.

34.
Have you ever been sued, either personally or professionally?  No professionally; yes, personally.


I was involved in an automobile accident in January 2000.  An unknown driver of a van forced me off the road during an ice storm on I-20 just outside of Columbia, S.C.  The van never stopped or knew I was beside him in the left-hand lane.  When my car went into the median of the interstate it flipped over twice into the lane of oncoming traffic where I was struck by another car.  The driver of that car was injured and sued me through my insurance company.  I was not ticketed and was found not at fault by the patrolman in the traffic investigation and the injured driver sued both me and a “John Doe.”  My insurance company settled the case after discovery and prior to trial.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No, I have not.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No, I have not.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not Applicable.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not Applicable.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No, I have not.  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No, I have not.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No, I have not.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No, not to solicit pledges or commitments.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No, I have not nor has anyone else.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No, I have not nor has anyone on my behalf.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Florence County Bar Association;


(c)
United States District Court Bar;


(d)
American Bar Association;


(e)
South Carolina Trial Lawyers Association;


(f)
National College of District Attorneys.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


I am a member of the Central American Mission team at Lambs Chapel Church.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


As you can see from my legal career, I have practiced in most all phases of law where a circuit court judge would preside; civil plaintiff, civil defense, criminal defense and criminal prosecution.  This is not by chance.  In attempting to prepare for my career goal of serving as a trial judge, I have sought these experiences so that, as a judge, I could have a working understanding of each of these areas.  Although it may sound odd, I believe my 17 years as a high school football official has given me a rare and valuable experience in assisting me in handling many of the responsibilities a judge is required to handle.  I have spent the last 13 years in the high school league at the position of Head Referee.  For those years I have presided over more than 100 high school football games making sure the coaches and players play the game within the structure of the rules.  When a rule is violated, I have been required to quickly recognize the infraction, apply the rule and correct the mistake.  I have done this while treating both players and coaches with calmness, respect and professionalism.  When you think about the trial courtroom, it is not much different, in theory, from what I am required to do on Friday nights.  The judge is the Head Referee and the attorneys and litigants are the players and coaches.  There are rules that apply and all parties must compete within those rules.  Should one side violate a rule of the trial court, the judge is required to quickly spot the infraction, apply the rule and correct the mistake.  Staying focused, alert and having a deep working understanding of the rules and knowing how to professionally treat the people who are participating in the contest is as critical in the courtroom for a trial judge as they are for a head referee on Friday night.  And last but certainly not least, I have had more trial experience, at least in criminal court, than most attorneys who seek judgeships that have limited their practices to the civil side of law.  Having been both a Public Defender and a Solicitor has given me invaluable trial experience.  Just being in volume of jury trials that I have been in, even though mainly in criminal court, is a huge benefit in sitting as a trail judge whether it be a civil or criminal case.

49.
Personal References:


(a)
The Honorable Joseph F. Anderson, Jr., Chief Judge



United States District Court, District of South Carolina



Post Office Box 447, Columbia, South Carolina 29202-0447



(803) 765-5136


(b)
Ronald A. Maxwell, Esquire



Maxwell Law Firm



225 Chesterfield Street, N.W.



P.O. Box 1115, Aiken, South Carolina 29802



(803) 641-6700

(c)
John R. Etheridge, Jr., Esquire


The Gardner Law Firm


2284 West Evans Street, Suite A, Florence, South Carolina 29502


(843) 662-9899

(d)
Kathryn K. Wade, Field Representative


Office of Congressman J. Gresham Barrett


233 Pendleton Street, NW, Aiken, South Carolina 29801


(803) 649-5571


(e)
Keith Buckhouse, President, Florence National Bank

2009 Hoffmeyer Road


P.O. Box 5809, Florence, South Carolina 29502


(843) 664-4545

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Thomas A. Russo

March 1, 2005

CHAIRMAN MCCONNELL:  The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the Bench.  Our inquiries focused on nine evaluative criteria.  This included a survey of the Bench and the Bar, a thorough study of your application materials, a verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.

We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I would ask you if you have any brief opening statement you'd like to make, it's purely optional, before I turn you over to Mr. Couick for just a few questions.

MR. RUSSO:  Just two things.  One, to thank the Committee and to thank Mr. Couick's office and his staff for their help and assistance.  They've been very gracious and kind through the process.  And then just to let the Committee know that my wife would have been here, but she is eight months and three weeks pregnant with our third child and is asked not to get far from home.  So that's the reason I don't have my family here.

REP. SMITH:  We need to let him go.

CHAIRMAN MCCONNELL:  That's all right, sir.  Thank you.

MR. COUICK:  Thank you.

EXAMINATION BY MR. COUICK:

Q.
And, Mr. Russo, this is not your first time before the Commission.  You were screened, found qualified and nominated for the Twelfth Circuit Court within the last twelve months; is that correct?

A.
Yes, sir, that's correct.

Q.
You ran a race and stayed in it till the end, and chose to run again; is that right?

A.
Yes, sir.

MR. COUICK:  Mr. Chairman, Mr. Russo, as the other candidates, has provided a sworn statement with his answers to the questions asked for the Committee about judicial conduct and other qualifications and temperament.  I would ask that statement to be included in the record at this public hearing today.

CHAIRMAN MCCONNELL:  Is there any objection?  Hearing none, so ordered.

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Full Name:

THOMAS ANTHONY RUSSO

Address:

525 W. Forest Lake Drive




Florence, South Carolina 29501

Home Telephone:
(843) 667-9800

Work Telephone:
(843) 665-3091

E‑Mail Address:
tommyr@sc.rr.com

1.
Why do you want to serve as a Circuit Court judge?

Since my time clerking for Judge Anderson I have had a desire to serve on the bench as a trial judge.  I have always had a tremendous respect for the judiciary and a passion for trial work.  I have seen some of the best and worst in trial judges during my career and have seen how important a good judge is to the administration of justice.  A good trial judge can instill trust and confidence in the judicial system to the lawyers, litigants and jurors who appear in the court.  Proper judicial temperament and respect for people is crucial to being a good trial judge and I believe I have the proper temperament and judicial restraint to treat all who appear in my court with respect and calmness.  I believe I have the legal and “people” skills necessary to provide an atmosphere of confidence and integrity in those who come through our court system.  I have a very strong belief in ensuring that all those who appear in our courts are treated with courtesy, dignity and respect as they seek justice in our system.  It is necessary for a judge to sit unbiased and neutral and I believe I posses that ability.  It is critical for those before the court to be treated equally and fairly without any concern that the judge has a bias or favors one side or position over the other.  It is the trial judge that sets the tone for the courtroom experience and is responsible for maintaining and preserving a proper environment for all who participate in the judicial system.  It would be such an honor to serve our State and our legal system in this manner.

2.
Do you plan to serve your full term if elected?  Yes, I would serve my full term.

3.
Do you have any plans to return to private practice one day?


No, if allowed, I would hope to complete my career serving on the Bench.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes, I have met the Constitutional requirements.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


I believe ex parte communications are inappropriate and must be avoided except as permitted under Canon 3 of the Code of Judicial Conduct such as scheduling, administrative purposes and emergency situations.  However, even in those situations under Canon 3, I would seek and make every effort to involve the other parties and avoid the ex parte communication.  If they could not be reached I would then make every effort to communicate the conversation to the other party as soon as possible.  Except for those very limited exceptions, ex parte communications are improper and I would not allow them.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?



I believe if a judge is unable to objectively and impartially hear a matter for any reason he/she should recuse him/herself and once removed should have no further involvement in the matter at all either procedurally or substantively.   As far as cases involving lawyer legislators, I do not believe that recusal is necessary solely on the basis that the lawyer is a legislator.  That would eliminate many good men and women from being able to practice law and still serve our State in the legislature.  Just as in any case, if a judge can sit fairly, objectively and impartially in those cases involving lawyer legislators than I see no reason to recuse. The test is a judge’s ability to be objective and impartial and if that is the least bit compromised by a relationship with the parties or lawyers before the court, than recusal is called for.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would give great deference to such motions and would grant those motions even if I personally believed my impartiality was not affected.  However, if it became obvious that the motion was made simply as a tool for “judge shopping” and there was no reasonable evidence that there was any basis for the motion, I would not be inclined to grant the motion in that situation.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


We are called to avoid even the appearance of impropriety so in those situations I would recuse and have another judge hear the matter so as not to jeopardize the integrity of our judicial system.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


I would strictly adhere to the standards set out in the Code of Judicial Conduct and not accept any gifts or social hospitality unless for room and travel expenses while working to develop the practice of law as a whole.  No exceptions!

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

In the case of a lawyer, if the violations or misconduct violated the Rules of Professional Conduct and/or, in the case of a fellow judge, violated the Code of Judicial Conduct, I would report the person to the appropriate authority whether it be The Commission on Lawyer Conduct, in the case of a fellow lawyer or The Commission on Judicial Conduct, in the case of a fellow judge.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No, I am not.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No I do not.

13.
If elected, how would you handle the drafting of orders?


If counsel represents both parties I would have the prevailing party prepare a proposed order consistent with my ruling from the bench.  I would have that attorney present a copy of the proposed order to the attorney for the other side to review and if both agree I would have them send it to me for review and signing.  If they did not agree I would meet with both sides to resolve any conflicting issues.  If only one party is represented by counsel, I would draft those orders myself regardless of who prevailed.  A layperson may not understand our system where the prevailing party drafts the order in compliance with the court’s ruling, so to avoid misunderstandings and maintain the integrity of the court system to the layperson I would draft the orders in those matters.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?


I would use a “tickler” system in my office to keep up with deadlines and court business.  That would be cross-referenced with the Clerk of Courts records to assure we are all on the same page regarding timeliness of things due.  I would also periodically make it a point to stress to my office staff and clerk the importance of being timely on matters due and to develop a sense of professional pride in our office being the one that sets an example for the lawyers to follow.  I have always believed it is best to lead by example.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I believe if a trial judge properly does his/her job and follows the precedence in prior cases set by the higher courts and/or rules on the law as it was enacted by the legislature, than you eliminate “judicial activism.”  It is not the place of the judge to legislate but to interpret and apply the law so that the intent of the legislature is carried out.  Judges are to sit impartially, so there is no room for a judge who desires to promote a certain public policy.  We are called to apply the law as it is written fairly and impartially to all parties.  We are not called to make or promote public policy.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?


Before becoming a lawyer I was a teacher in the S.C. public schools for several years.  I have a heart for teaching so, if elected, I would hope to make myself available to teach at legal seminars, speak at schools and various civic activities promoting the legal system and assist in any legal training classes where I could contribute to helping others in the legal field.  I would also hope to assist my Circuit by making myself available to preside over Drug Court should that become a need for the Circuit.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?


Never having served as a judge makes this a difficult question to answer.  However, the very nature of being in the legal field both as a private lawyer as well as being a public defender and solicitor has made career pressure ever present in my life.  Not to mention the pressures I had associated with being a high school football coach and having your job depend on the performance of 52 high school teenagers.  There are career pressures in most all careers but family communication is essential in handling these pressures.  I have made it a point of talking with my family and helping them to understand what I do and how pressure can develop.  Having my family understanding what I do has been a big help in reducing stress.  Open communication and talking out the issues rather than allowing the stress to build by keeping quiet has always worked with my wife and me.  Also, we maximize our leisure time and try and make our children our priority during those times.  We do things as a family that promotes trust and closeness and we laugh as much as possible.  My family and I have a very deep and strong committed faith in our Lord and we overcome many obstacles through prayer and seeking God’s guidance. 

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


a.
Repeat offenders: Obviously the facts surrounding the case would greatly determine sentencing.  Questions as, Are they before the court for the same crime that appears on their prior record; was it a greater or lesser crime; Violent or not; Committed alone or with others; etc… However, generally I would tend to look more critically at someone who is a repeat offender than a first time offender and in most cases probably be firmer with a repeat offender.

b.
Juveniles (that have been waived to the circuit court): This would depend on the crime.  Our legislature has determined that certain offenses committed by juveniles are serious enough to waive up and for those individuals to be treated like an adult.  However, a judge must take many factors into account when imposing sentence.  Depending on the crime and the facts surrounding the crime, I would tend to try hard to fashion a sentence that would somehow place the juvenile in the best position to receive rehabilitation and correction rather than just mere punishment.  Again, the facts of each case will be the driving force behind any sentence.

c.
White collar criminals: These cases are treated as all criminal cases and would be sentenced in a fashion appropriate with the facts.  More likely than not, these cases would involve restitution and this would need to be considered.  Also, the effect the defendant’s action impacted the surrounding community would be important in fashioning an appropriate sentence.  However, a defendant’s financial worth or their “social status” in the community would not be appropriate factors to consider and would not have any bearing on sentencing.


d.
Defendants with a socially and/or economically disadvantaged background: These would be factors to be considered toward mitigation just as all the aforementioned factors but not an excuse for committing a crime.  Also, these factors would tend to not be as significant in violent crimes as they would be in “money” crimes.  Again, maybe toward mitigation but not any more than the other factors mentioned.

e.
Elderly defendants or those with some infirmity: Sentencing is a process of balancing the needs of society with those of correcting or punishing a defendant.  Here some accommodation would be considered in dealing with these types of defendants based on the resources available with the Department of Corrections and Probation and Parole.  Once again, the crime committed and the facts will dictate how to handle these defendants and to what extent mitigation is considered.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No, I am not.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


Even though I believe that the rules allow a judge to hear a case if the financial interest is considered de minimis once full disclosure is made and no objections are voiced, I would more than likely recuse myself and allow another judge to hear the matter.  I believe it would be proper to avoid even the appearance of impropriety.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No, I do not and I would not.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes, I have.

23.
What do you feel is the appropriate demeanor for a judge?


A judge should present himself/herself with humility, courteousness and patience.  He/she should adhere to the Golden Rule and treat those who come before the court as they would wish to be treated.  The judge’s demeanor should reflect respect for those before the court and treat people with dignity and civility.  A firm control of the courtroom tempered with calmness and respect for others evokes confidence and respect for the legal system in those who are in court.  By the way, these traits listed above and this demeanor should be shown not only in the courtroom but outside the court as well.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  These traits mentioned above should be the make-up and order of the judge’s character, not some act that is turned on or off depending on where you happen to be.  If these traits are not part of the person than they will not consistently be present in your daily task as a judge.  No, these traits are not who you need to be only while you wear the robe but traits of who you are every day, 24/7, 365 days a year.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?


Never!  It is the judge’s responsibility to maintain the respect and dignity of the court.  The courtroom must remain a place where people can come to resolve their legal issues without the fear of intimidation, humiliation or threats.  This applies to everyone who comes into the court, both civil and criminal litigants as well as lawyers.  Anger in the courtroom is an inappropriate emotion for a judge.  A firm control over the courtroom and the exercise of authority over the proceedings can be accomplished through a firm showing of courtesy and respect without resorting to outburst of anger.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No, I have not.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No, I have not.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No, I have not.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No, I have not.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes, I am.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Thomas A. Russo

Sworn to before me this 3rd day of March 2005.

Notary Public for S.C.

My Commission Expires:  09/24/2012

MR. COUICK:  Mr. Chairman, his personal experiences statement is in your notebook.  And I would also note that based upon his PDQ, he meets the statutory qualifications for the position regarding age, residence, and years of practice.

BY MR. COUICK:

Q.
You have had a variety of experiences in your lifetime and you have served as a football official in a high school league; is that correct?

A.
Yes, sir.

Q.
You've served in the school system?

A.
Yes.  I was a teacher.

Q.
A Deputy Solicitor?

A.
Yes, sir.

Q.
You've also practiced law privately both in Georgia and in South Carolina, both civil and criminal; is that correct?

A.
Yes, sir, that's correct.

Q.
Of all of those experiences, which one of those best prepares you to be a Circuit Court judge?

A.
Well, I think, the accumulation of all of them, obviously.  However, I would state, and I realize that there is a -- in my practice, in my career as an attorney in the 18 years I've been practicing, almost half has been on the civil side and half on the criminal side.  And through my experiences in facing trial courts in both civil and criminal and talking with judges, in all honesty, to prepare for the trial bench, I think the criminal aspect would probably best prepare me to sit as a trial judge.  And if I may briefly explain.  Usually, when you have a case that comes to court and it gets all the way to the trial stage on the civil side, both sides have reached a point that they're ready for the stakes to go to trial, that no one wants to see the trial have any glitches.  Everyone wants it to go smooth.  And in civil cases, you pre-try so many issues and you also mostly handle all of the evidentiary matters prior to trial so that when you're in trial, you've got a situation where most of the matters have been decided and you've got two sides that want to see everything go very smoothly.


The converse on the criminal side is, you do some pre-trial motions but, oftentimes, things are done in the courtroom during the course of the trial.  Also, you have two conflicting sides.  And I'm not saying that defense attorneys want to purposely sabotage a trial but, certainly, they're doing everything they can -- obviously, they're trying to punch holes in the State's case and they're trying to do whatever they can to do that.  And I just -- my experience has been that as a trial judge, you're required more times in a criminal matter during a trial to have to think on your feet, know the law, and respond more so than on the civil side.

So for trial court purposes, I think the criminal aspect has better prepared me.  Although, my civil experience is rather extensive.

Q.
One experience I didn't mention when I asked the question, did not mention, was that you clerked for Joe Anderson, the Federal Court judge.

A.
Yes, sir.

Q.
That was back in the 1980's, I believe, right after you completed law school; is that correct?

A.
Yes, sir, that's correct.

Q.
What did you walk away from that experience with Judge Anderson?  What did he teach you about judicial temperament?  What part of him as a model would you like to walk away with?

A.
The thing that impressed me so much about Judge Anderson was that he treated those who appeared in his court, as well as in his chambers, with the utmost respect.  I've said before that if you went into his office and he had a group of lawyers in there for a conference, unless you knew that he was the judge, after sitting in there for a few minutes, you'd be hard pressed to know who the judge is with regards to the respect that is being shown.  Because he showed lawyers the same or more respect than he got himself.

And the same thing with litigants.  During my course of time with Judge Anderson, there were litigants, as well as attorneys, that I believe kind of pushed the edge of the envelope as far as being discourteous to the Court or being out of line.  And at no time did I ever see Judge Anderson raise his voice or exhibit any anger or animosity.  He handled his court firmly but under control.  And that was the most impressive thing.  People who came into his court were treated with respect.

Q.
Mr. Russo, you've come in and out of the Solicitor's Office a couple of times during your career.  When you've been outside of the Solicitor's Office, could you comment specifically on the types of civil cases that you would have worked with to give this Committee an idea of the type of complexity or type of cases you've handled?

A.
Yes, sir.  When I was with Knox and Zacks, which is a firm out of Augusta, Georgia, mainly we did medical malpractice defense work and we represented several physicians, as well as University Hospital. So I was involved in several medical malpractice cases, which can be rather technical.  We also -- we did some plaintiffs work with regard to construction litigation, and some of that litigation was somewhat technical, as well, from the construction aspect.  Other matter -- of course, I've handled a variety of automobile accidents, as well as slip-and-fall cases.  I've handled some wrongful death cases, one in particular where a trailer was uprooted by a hurricane and the people in the home were killed, and there was issues with regards to whether the trailer was properly tied down and those issues.

So those are things that I have been involved with and those are matters that have gone to trial.  There's been a wealth of other matters, timber litigation and real estate litigation that we never went to trial on, but we resolved through negotiations, et cetera.

Q.
During your tenure at the Solicitor's Office, how often do you handle capital cases?

A.
I've never been lead counsel on a capital case.  I have sat second chair on two.  We currently have one pending in our office that I'm not involved with, and that was purposeful because it has just gotten to the beginning stages and Mr. Clements wasn't sure that I would be available when it came time to prepare.  But two that I've actually rode second chair on and none as lead counsel.

Q.
In your criminal practice within the Solicitor's Office, is there an area that you particularly concentrate on, the type of crime that you concentrate on?

A.
Not now.  When I was with the Solicitor's Office in Aiken, South Carolina, I was under a grant to prosecute nothing but drug cases.  And so that's all I did during my time there was to prosecute drug cases.  But now with the Solicitor's Office in Florence and Marion, I mainly do violent crimes and drug cases.  So in addition to drug trials, I've done murder cases, criminal sexual conduct, things of that nature.  That's mainly my practice now.

Q.
Mr. Russo, if I could ask Gail to hand you a copy of a letter that you mailed to members of the General Assembly, the one I have, I believe, this is provided by you and this is addressed to Senator Alexander, but I understand that probably all members of the General Assembly received a similar letter, other than the members of this Commission; is that correct?

A.
Yes, that's right.

Q.
And it's dated February 8th, 2005.

MR. COUICK:  Mr. Chairman, with the permission of the Commission, I'd like to enter the letter into the record.

CHAIRMAN MCCONNELL:  Is there any objection?  Hearing none, so ordered.

BY MR. COUICK:

Q.
You brought this to my attention, Mr. Russo, that you had mailed this out.  It came up during our conversation about expenses and you've alluded to it earlier today.  The question I had for you at that time when I learned from you that I would be asking it today was the propriety of the use of the stationery without any further indication on here in terms of whether it was paid for by you, not paid for you by you.  I guess, more importantly, does it limit the perimeter of the office of the Solicitor to your candidacy?  Do you have any thoughts as to whether this is appropriate or inappropriate?  Have you spoken to your supervisors?

A.
Yes.  Yes, sir, Mr. Couick.  And let me say, as an oversight on my part, there was not a disclaimer put at the bottom that stated that no State or County funds were used.  That was my error.  It concerned me after I realized that I had not done it and the letters had gone out.  I re-read the letter and I sat down with Mr. Clements and went over it.  And the letter clearly is from myself.  It is not from Mr. Clements.  His name is on the stationery, but that is because he's the Solicitor.  But the letter is from me and it is simply an introductory letter to the legislator, making them aware of the fact that I intend to run for this seat.  There's nothing in the letter that addresses my office, nor any support or anything from the office officially.  However, it is Solicitor's Office stationery.  And, therefore, that was the reason I brought that to your attention because of my concern that I overlooked putting the disclaimer in.  As I indicated earlier, I did pay the office for the stationery and I did make sure that that disclaimer was at the bottom of the letter that I sent to the Ethics Committee.

Q.
Mr. Russo, but candidates require that candidates for a judicial office comply with most of the canons of the code of judicial conduct.  As a candidate, you're bound by the same requirements generally that judges are.  One of those is, for campaign conduct, you're not to announce views or misrepresent identity qualifications, present position or other fact during the course of a campaign. And, I guess, I focus more on the potential for misrepresentation of qualifications, present position, or other fact.  As you've said, there's certainly nothing specifically misrepresented here, but could this lend itself to the thought that the Solicitor's Office endorsed your campaign and would that be appropriate if they endorsed your campaign?

A.
Well, I don't think it would be inappropriate at the proper time.  Obviously, once the proper time begins when you can get commitments.  I think it's obvious that in this last race that I ran that my boss made phone calls and showed his support.  With regards to the letter and it being sent when it was sent, which was early on prior to this, again I just have to reflect back on the contents of the letter, and I think anyone who reads the contents of the letter, in no way does it reflect that this is coming from the office as an official position.  It is simply my introduction.  I did, and even at the bottom where I signed, typically when I sign letters from the office, it will be very truly yours, Thomas A. Russo, Deputy Solicitor.  I omitted that.  I just put Thomas A. Russo.  Again, clearly an oversight not putting a disclaimer at the bottom.  But I don't think the letter, having been read from that context, people will get that this is an endorsement from the Solicitor's Office.

Q.
Some housekeeping issues, Mr. Russo.  Have you sought or received a pledge of any legislator prior to this date for this particular office that you seek now?

A.
No, sir.

Q.
Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of your screen principal to your office?

A.
No, sir.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf for this particular office?

A.
No, sir.

Q.
Have you contacted any members of this Commission for this office?

A.
No, sir.

Q.
Do you understand the 48-hour rule?

A.
Yes, sir.

MR. COUICK:  Mr. Chairman, I would note that the Pee Dee Citizens Committee in its report of April 14th, 2005 found that Mr. Russo is qualified for election to the Circuit Court and recommend him without reservation and would ask that report be entered into the record.

CHAIRMAN MCCONNELL:  Is there any objection?  Hearing none, it will be done so at this point.

MR. COUICK:  Mr. Chairman, I have no further questions.

CHAIRMAN MCCONNELL:  Does any member of the Commission have questions?

PROF. FREEMAN:  I have a couple of questions.

CHAIRMAN MCCONNELL:  Professor?

PROF. FREEMAN:  Mr. Russo, where was the letter typed?  In the office?

MR. RUSSO:  No, sir.  I purchased the stationery from the office and my wife assisted me at home on our computer.  

PROF. FREEMAN:  And you put your own stamps on the envelopes?  Was it Solicitor's envelopes or personal envelopes?

MR. RUSSO:  No, sir.  They were personal envelopes.  As a matter of fact, my wife questioned me because the stationery from the Solicitor's Office is somewhat kind of a cream color and the envelopes that I purchased were white.  And, you know, I just told her that I --

PROF. FREEMAN:  Did you put your own home return address on the envelope there?

MR. RUSSO:  Yes, sir.

PROF. FREEMAN:  And you put your own stamps on?

MR. RUSSO:  I went to the Post Office and bought the stamps, yes, sir.

PROF. FREEMAN:  Given that you're doing all of that, Mr. Russo, why didn't you just put your own letterhead on it?

MR. RUSSO:  My thinking there was, if I just simply put Thomas Russo and my home address and everything, and I wanted those to know that I wasn't just an individual not working.  I mean, I couldn't put that I was -- I couldn't put Law Offices of Thomas Russo because I didn't have one.  And I thought this is currently my position, this is my -- what I'm doing with my career at this point.  And I just wanted the members of the General Assembly to know that I was working as a lawyer.

PROF. FREEMAN:  But, you know, I don't want to belabor the point, but your first sentence says, thank you so much for the kindness and courtesy you showed me.  And if they've shown you kindness and courtesy, why wouldn't they logically remember who you were?

MR. RUSSO:  Well, that's a good point, sir.  And they probably did.

CHAIRMAN MCCONNELL:  Any other questions?  If not, that concludes this stage of the screening process.  Several things; first of all, we keep the file open in the event there are any unanswered questions.  That's not to mean there's anything out there that's pending.   Secondly, we thank you for your cooperation with our staff on getting the materials together.  Lastly, I'll remind you about the 48-hour rule.  And that is, of course, we issue an unofficial report to the General Assembly 48 hours thereafter that becomes official, and you may collect commitments at that point, not until then.  The staff will notify you of the date of the informal release and the formal time.  With that, you're free to go and thank you, sir, for coming.

MR. RUSSO:  Thank you, sir.  I appreciate it.

CHAIRMAN MCCONNELL:  That concludes the Circuit Court candidates, and now we have one candidate left and it will be in the Family Court.  We'll go forward with that and then we'll come back; is that okay?  And then let's go in and discuss them all at that point.

10:30 a.m.

CHAIRMAN MCCONNELL:  All right.  We'll go back on the record at this point.  We have before us Mr. Brian M. Gibbons who's offering for Family Court for the Sixth Judicial Circuit, Seat number 1.  And I know you have someone with you.  If you'd like to introduce them, I'd be delighted to --

MR. GIBBONS:  Thank you, sir.  This is my lovely wife, Lorie Gibbons.  We have three boys, nine, six, and two, but I didn't want to bring them here.

CHAIRMAN MCCONNELL:  We're glad to have you with us this morning.  If you would raise your right hand.  Do you swear to tell the truth, the whole truth and nothing but the truth, so help you God?

MR. GIBBONS:  I do.

CHAIRMAN MCCONNELL:  Thank you, so much.  Have you had an opportunity to review the personal data questionnaire?

MR. GIBBONS:  I have.

CHAIRMAN MCCONNELL:  Is it correct or does it need any additions or deletions thereto?

MR. GIBBONS:  It's correct.

CHAIRMAN MCCONNELL:  Do you have any objection to our making that summary a part of your sworn testimony today as if we fully asked you all of those questions on the record and you've given us all of those responses on the record?

MR. GIBBONS:  No.  No objections.

CHAIRMAN MCCONNELL:  All right.  It will be done so at this point in the transcript.

Amended PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:

FAMILY COURT SEAT ONE, SIXTH JUDICIAL CIRCUIT

1.
NAME:



Mr. Brian M Gibbons


BUSINESS ADDRESS:
128 Center Street, P.O. Box 808






Chester, S.C. 29706


E-MAIL ADDRESS:

lawgibbons@chestertel.com


TELEPHONE NUMBER:
(office):  803-581-2211

2.
Date of Birth:  November 24, 1966.


Place of Birth:  Orangeburg, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on November 9, 1991, to Lorena C. Gibbons.


Never divorced.  Three children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel, BS Biology 1989, Cum Laude, August 1985 through May 1989


University of S.C. School of Law, JD 1992, August 1989 through May 1992

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina - 1992

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


The Citadel:


Inn of Court 1989, Tri-Beta Biology Honor Society 1987-1989, Round Table 1988-1989, Deans List, Gold Stars, S.C. Student Legislature 1987-1989, Cadet Corporal, Sergeant, Rugby Football Club.


USC School of Law:



Phi Delta Phi.

10.
Describe your continuing legal or judicial education during the past five years.

I normally attend more than required each year, typically the “Hot Tips” seminars relating to family law, the Municipal Attorneys Association conference, and the S.C. Trial Lawyers convention.  My hours usually carry over into the next year.  I did complete the Family Court Mediation program in February 2002.  My certification is up to date.

(a)
S.C. Family Court Bench/Bar, 12/99-12/04;


(b)
Hot Tips from the Best Domestic Practitioners, 9/99- 9/04;


(c)
Cool Tips from the Hottest Domestic Practitioners, 4/01-4/04;


(d)
SCTLA Conventions in 2003 and 2004 (family law courses and employment law seminar)

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  Yes.   I spoke at the December 2003 Municipal Attorneys Association seminar on the status of invocations at municipal council meetings in light of the federal courts’ rulings against the Town of Great Falls, South Carolina.  I am the town attorney.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  N/A

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  All State Courts, Court of Appeals, Supreme Court, U.S. District Court-S.C., December 1992; U.S. Court of Appeals, November 1994.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years. 


Associate, Hamilton, Hamilton & Delleney, PA


August 1992 - December 1993.  


Partner, Hamilton, Delleney & Gibbons, PA


1994 - Present.  


City Attorney, Chester


1994 - 2000;


Town Attorney, Great Falls


1997 - Present;


Town Attorney, Fort Lawn


1998 - January 2005.


I have been involved in a general practice law firm since coming to Chester out of law school.  I have primarily practiced in the areas of family law, criminal, and personal injury for the last twelve years.  I have practiced in bankruptcy court and have represented clients in civil litigation in common pleas and magistrate courts--both plaintiff and defense.  I have represented the municipalities of Chester, Great Falls, and Fort Lawn in various litigations.

If you are a candidate for Family Court, please provide a brief written description of your experience within each of the following Family Court practice areas: divorce and equitable division of property, child custody, adoption, abuse and neglect, and juvenile justice.  Include information about cases you have handled in each of these practice areas, or if you have not practiced in an area, describe how your background has prepared you to preside over such matters as a Family Court Judge.

EXPERIENCE IN FAMILY COURT:


DIVORCE AND EQUITABLE DIVISION:


I have litigated every ground of divorce so I am familiar with the standards of proof needed to sustain such grounds.  This past year I handled numerous adultery, habitual drunkenness, and physical cruelty cases.  Many clients end up getting divorced on one year’s separation or just get separated with a decree of separate maintenance and support.  I have drafted numerous separation agreements as well.  All of these actions included dividing property and debts of some kind.  I have handled valuation of business cases, large asset (both tangible and non-tangible) cases, construction company cases, farm cases, and residential and commercial property cases.  I have also handled military retirement issues and have drafted numerous QDROS.  I am currently handling approximately 200 active Family Court matters.  I am also a certified Family Court mediator.


CHILD CUSTODY:



I have represented mothers, fathers, grandparents, aunts, uncles, etc. in custody cases over the last 12 years.  I have also represented guardians ad litem and have been a guardian myself in too many cases to list.  I just recently tried a modification of custody case where I represented the relocating mother.  This is a developing area of Family Law right now.  The mother received a directed verdict in her favor.  I am also involved in a derivative grandparent visitation case right now pending in York County Family Court along with numerous other custody cases.  I also mediate custody cases.


ADOPTION:



I just did an adult adoption two weeks ago.  I have handled adoptions through DSS as well as private adoptions, representing grandparents, stepparents, and new parents.  I am very familiar with this area of family law.


ABUSE AND NEGLECT:



I just tried a DSS TPR case in January where I represented the mother.  I have handled all the court appointments in abuse and neglect cases for our firm for the past 12 years.  I have represented all facets of these type cases, from the parents to the children to the possible placement for the children.  Every term of court I am involved with these cases, from probable cause hearings to merits to reviews to permanency planning hearings, and even eventual TPRs, if the parents do not complete their treatment plans.  I am very familiar with this area of family law.


JUVENILE JUSTICE:



As with abuse and neglect appointments, I have handled all the juvenile appointments for our firm for the past 12 years or so in addition to retained cases.  A good portion of my practice has always been criminal defense.  I have represented juveniles on status offenses and major offenses where they were facing commitment, not just R&E.  I am very familiar with this area of family law.

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
several cases with associated counsel.  U.S. Court of Appeals in June 2004, Cert. Pending in U.S. Supreme Court


(b)
state:
weekly, anywhere from magistrate to family to common pleas to general sessions.  Case pending in Court of Appeals.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil: 

10%;


(b)
criminal: 
20%;


(c)
domestic: 
70%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

0%;


(b)
non-jury: 
90%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Wagner v. Wagner.  Family Court case which went all the way up to South Carolina Supreme Court.  Won every step of the way.  Had numerous contempt hearings.  Client was awarded significant amounts of real estate and custody.  SCDSS became intertwined as well. Significant because just about all areas of family law were covered in this one case. Everything was contested.  Husband had to be ruled in for contempt on numerous occasions.  SCDSS got involved with abuse and neglect issues.  Per curiam unpublished decisions in both the Court of Appeals and Supreme Court in favor of client.


(b)
Ford v. McNulty.  Grandparent visitation case pending in York County Family Court.  Deals with novel issue of derivative rights of maternal grandparents to their grandchildren when their daughter, the children’s mother, is deceased.  Father refuses any contact at all.  Troxel case and recent S.C. case law does not answer the question.  Potentially precedent setting.


(c)
Toth v. Toth.  Significant equitable apportionment case just settled.  Dealt with valuation of a construction company where the husband was the sole shareholder.  Both parties had CPAs attempting to value the business, which was difficult because without the husband, there was no business.  Matter was litigated for three years and involved almost all areas of domestic practice.


(d)
Town of Fort Lawn v. IRF, Budget And Control Board.  The town was sued by its ex-police chief on both a contract theory and tort theory. Town’s carrier refused to cover alleging contractual in nature.  We sued in a declaratory judgment action and won the case.  IRF had to provide coverage, hired an employment law expert and the case was dismissed in favor of the town.


(e)
State of South Carolina v. Camille Hankins.  I tried this case back in 1995.  My client was charged with cruelty to animals.  She had in excess of 80 dogs and cats in her house.  A representative of PETA charged her and we had a day long trial in magistrate’s court in front of a jury.  Significant for the intense media scrutiny, both regional and national with PETA.  Client convicted, received a small fine and last I heard is still rescuing animals in North Carolina.


(f)
Kirby v. Kirby.  Client was awarded temporary custody of the children and received unallocated support of approximately $2,500 per month, use of a new suburban  (husband was a car dealer) and use of the home.  After two and one-half years, client received very favorable settlement where she got the house and all equity and significant child support.  Husband’s claims of adultery on part of wife were successfully defended and case settled.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


(a)
Wagner v. Wagner, S.C. Supreme Court, S.C. Court of Appeals.  Per Curiam Unpublished Decisions.  Ended May 2000;


(b)
Scott v. Scott, S.C. Court of Appeals.  Unpublished;


(c)
Ewing v. Ewing, S.C. Court of Appeals.  Unpublished;


(d)
Sladek v. Sladek, Pending In Court of Appeals;


(e)
Adkins v. Piedmont Medical Center, settled In U.S. Court of Appeals.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


None, other than filing notice of appeal for clients and sending case to appellate defense.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

24.
Have you ever held public office other than judicial office?  Yes.  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


All appointed town/city attorney positions from 1994 through the present.

25.
List all employment you have had while serving as a judge other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  Involvement with former law firm in Chester.  I would recuse myself for a period of time if any former partners were to appear in front of me.  I would always recuse myself if there were an appearance of impropriety.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.  Have you ever defaulted on a student loan?  No.  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar



Sixth Circuit Representative, Young Lawyers Division;


(b)
S.C. Trial Lawyers Association—Board of Governors, Sixth Circuit Representative;


(c) 
Chester County Bar—Sec/Treas;


(d) 
Municipal Attorneys Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Chester Rotary Club, Past President, Paul Harris Fellow;


(b)
Chester YMCA Board, Past President;


(c)
Chester/Fairfield Citadel Club, Past President, Sec/Treas;


(d)
Blackstock Bluegrass, Inc., Past President;


(e)
The Citadel Alumni Association;


(f)
Richard Winn Academy, Board Member;


(g)
Palmetto Boys State Staff;


(h)
Board of Deacons, Chester ARP Church, Chairman.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I have always been very involved in my church and community.  I coach all of my children in their various sports.

49.
Personal References:


(a)
Tony Pope, Vice-President, Spratt Savings & Loan



1180 Oakwood Drive, Chester, S.C. 29706



803-385-5102


(b)
Dwight Pearson, Retired Pastor, Chester ARP Church



122 York Street, Chester, S.C. 29706



803-581-4517


(c)
Sinclair Lewis, Retired Methodist Minister



508 Holly Creek Drive, Anderson, S.C. 29621



864-375-1474


(d)
Tony Jones



P.O. Box 11091, Rock Hill, S.C. 29731

 

803-327-6560


(e)
Amy Gaffney



P.O. Box 11683, Columbia, S.C. 29211



803-799-7968

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.  I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Brian M. Gibbons

February 25, 2005

CHAIRMAN MCCONNELL:  The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the Bench.  Our inquiries focused on nine evaluative criteria.  It's included a survey of the Bench and the Bar, a thorough study of your application materials, a verification of your compliance with the state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I'd ask you if there's any brief opening statement you want to make at this time, it's purely optional, before I turn you over to Ms. Shuler, Ms. Jane Shuler, who has some questions for you.

MR. GIBBONS:  I don't have any opening statements.

CHAIRMAN MCCONNELL:  All right.  Thank you, sir.  Ms. Shuler?

MS. SHULER:  Mr. Chairman and members of the Commission, I have a few procedural matters to take care of. Mr. Gibbons has provided a sworn statement with detailed answers to over thirty questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement.  With the Commission's approval, I would ask that those questions be waived in the public hearing today and have that statement made a part of the public record.

CHAIRMAN MCCONNELL:  Is there any objection? Hearing none, so ordered.

Sworn Statement to be included in Public Hearing Transcript

Family Court Judge

Full Name:

Brian M. Gibbons

Address:

102 Crescent Drive, Chester S.C. 29706

Home Telephone:
803-385-3229

Work Telephone:
803-581-2211

E‑Mail Address:
LAWGIBBONS@CHESTERTEL.COM

1.
Why do you want to serve as a Family Court Judge?


I’ve wanted to be a judge since my last year of college.  One of my mentors is Judge Gene Morehead, Family Court judge in Florence, whom I have known for 20 years with the Boys State program.  Most of my 12 and a half years practicing law has been in the area of family law and I have seen first hand what difference a judge can make in the lives of those appearing in front of him, especially with children.  I believe I can continue to provide leadership and knowledge to this Family Court seat to positively affect those appearing in front of me.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?


Possibly, whenever I can retire from the bench, if I am young enough

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


I will not tolerate ex-parte communication as it adversely affects the integrity of our profession.  Each side to a legal matter is entitled to an impartial judge.  Some emergency situations involving abuse or neglect obviously require ex-parte orders to remove children from bad situations.  Ex-parte orders to schedule expedited hearings are tolerated as well as emergency restraining orders to preserve the status quo.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


Case-by-case basis.  If there is an appearance of impropriety, it is always better to recuse yourself so there will not be any question as to the integrity of the system.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would give great deference to that request because the very appearance of bias ruins the integrity of the bench.  Yes.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


I would counsel my spouse or close relative about their behavior and I would recuse myself if such a relationship were close enough to create the appearance of impropriety, even though my impartiality would not be affected.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


I would not accept them.  Social hospitality is difficult, and I would deal with that on a case-by-case basis, always keeping the appearance of impropriety as my measuring scale.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


I would report the behavior to either the Commission on Lawyer Conduct or Judicial Conduct, whatever the case may be, if the misconduct met the guidelines of behavior to be reported.  If the misconduct was not of the level to be reported, I would speak to the lawyer or judge about their behavior to ensure it did not happen again.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?


I am a member of the Richard Winn Academy Board and the YMCA Board.  I would resign both positions if elected.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?


I would instruct lawyers to prepare the orders for my review, serving opposing counsel with the proposed orders, and I would ensure they are signed and filed with my administrative assistant.  There may be some times that I would draft my own orders.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?


The same way I do now, with a detailed calendar and good organization.

15.
If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case?


I would check on their progress at pre-trial hearings or status reviews.  I would also require interim reports.  This process goes for their fees as well.  As to testifying professionals, I would make sure their reports and credentials are appropriate so their testimony could be given the correct weight.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I am not in favor of this.  My job as a judge is to fairly and impartially interpret, apply, and enforce the rules and law of this state.  Properly enforcing and applying the law is the best public policy there is.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I would volunteer for Juvenile Drug Court, moot court, and CLE instruction.  I would also continue my involvement with Palmetto Boys State.

18.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?


No.  My family is used to my long hours.  I have practiced law for over 12 years.

19.
Would you give any special considerations to a pro se litigant in family court?


I would give them additional time and patience.  I would assist as much as I could without being their lawyer or compromising the rights of the other litigant.  I would ensure them access to the court but at the same time demand reasonable knowledge of the rules of court, while at the same time being respectful.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

a. Divorce and equitable distribution:  40%

b. Child custody:  30%

c. Adoption:  5%

d. Abuse and neglect:  15%

e. Juvenile cases:  10%

25.
What do you feel is the appropriate demeanor for a judge?


Nice and approachable but deliberate and to the point.

26.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  All the time.

27.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


It is human to have one’s patience tested, and it is human to become angry sometimes.  This would never affect my ability to be impartial and fair.  A good judge can control the courtroom without anger.  I would be firm and consistent and would expect the same from those appearing in my court.

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?  None.

29.
Have you sought or received the pledge of any legislator prior to this date?  No.

30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

32.
Have you contacted any members of the Judicial Merit Selection Commission? No.

33.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Signed: Brian M. Gibbons

Sworn to before me this 25th day of February 2005.

Notary Public for South Carolina
My commission expires:  March 29, 2010

MS. SHULER:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  One final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was entered earlier into the record, Mr. Gibbons meets the statutory requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MS. SHULER:

Q.
Mr. Gibbons, why do you want to leave private practice and serve now as a Family Court judge?

A.
I think I can make a difference, more of a difference for my community as a whole being a Family Court judge.  As I said in my PDQ, I've wanted to be a judge for a long time.  One of my mentors was, of course, Gene Morehead; and more recently, Judge B. Brown from Winnsboro.  They've really mentored me.  And I believe I would be an effective Family Court judge.  The timing was right for my family and I. The timing was right and I'd like to hopefully pursue this position and hopefully be there for a while.

Q.
You have been practicing law for about twelve-and-a-half years.  Can you explain your experiences that relates to your candidacy; how you feel that that will help you be an effective Family Court judge?

A.
Well, my primary area of practice for at least the past seven or eight years or so has been family law.  I think, I broke it down on my PDQ as 70 percent family law.  That's going to help me out greatly if I'm elected to the Bench because I have, you know, great knowledge of all aspects of family law.  I've done every type of family law case there is.  In addition, you know, living in a small town, I think that helps me see how judicial decisions affect families more closely because I'm around these people a lot.  And, you know, I just think that my experience as, you know, being in litigation and being a lawyer, being involved in all areas of practice will help me on the Bench.

Q.
You've stated that you've handled all types of Family Court cases.  Can you give some examples of the Family Court cases that you've handled?

A.
Of course, I've handled about every divorce ground there is.  I've done adoption cases, I've done both private adoptions as well as DSS sponsored adoptions where they funded it.  I've handled many abuse and neglect issues.  Being from a small county, of course, my law firm gets appointed on most all of the DSS child abuse and neglect cases, and since I'm the low man on the totem pole, so to speak, at the office, I get all of those appointments.  And so I've represented defendants charged by DSS in abuse and neglect proceedings.  I've represented numerous children as their guardians.  I've handled, again, private divorce cases.  I've done many equitable apportionable cases.  Military retirement, Quatros, private pensions, profit shadings.  I've been involved in the judicial process of most any type of marital property there is.  I'm very familiar with it.

Q.
What about juvenile cases?

A.
I've handled many juvenile cases, both in an appointed capacity and in a retained capacity.

Q.
Based upon your legal experience in your practice thus far, are there any areas that you feel that you would need to additionally prepare for in order to become a Family Court judge?

A.
As I stated in an interview a couple of weeks ago, I think I'd like to -- I would brush up more on the adoption angle.  You know, there's not that many adoptions all the time.  That's the -- if there's a nice area of Family Court, that's the nice area of Family Court there is because everybody is happy in an adoption, usually.  Except in contested, a termination of parental right cases.  You know, since they're few and far between and don't happen that often, that's one area of the law I'd like to -- I think I would need a little bit of brushing up on.

Q.
Mr. Gibbons, you address this in your PDQ, but what do you think is the appropriate demeanor for a Family Court judge?

A.
Nice, approachable, courteous to litigants and their lawyers, but stern and consistent.

Q.
And you've also alluded to this earlier, that your mentors were Judge B. Brown and Judge Morehead.  What is it about them that you would want to model as a Family Court judge?

A.
Judge B. Brown is just a wonderful man.  He's a -- of course, he's a great role model.  And his decisions always had the best interest of the children as number one, a number one priority.  But he -- you know, he's friendly with the lawyers, he's good at helping cases settle.  Judge Morehead runs a very consistent and deliberate courtroom.  Very approachable, very nice, but he means business in the courtroom.  So I'd like to be hopefully a mold between those two.

Q.
Thank you, Mr. Gibbons.  I have a few housekeeping issues to cover with you.

MS. SHULER:  Although it's already been noted on the record, Mr. Gibbons' law partner is Commission member, Representative Greg Delleney.

BY MS. SHULER:

Q.
Have you sought or received a pledge of any legislator prior to this date?

A.
No, I have not.

Q.
Have you sought or have you been offered any additional pledge of support any legislator pending the outcome of your screening?

A.
Absolutely not.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
Absolutely not.

Q.
Have you contacted any members of the Commission?

A.
No, I have not.

Q.
And you have not discussed, in particular, your candidacy with your law partner, Commissioner Delleney?

A. 
I have not.

Q.
Do you understand the 48-hour rule?

A.
I sure do.

MS. SHULER:  I would note that the Piedmont Citizens Committee reported that Mr. Gibbons to be very qualified for the position that he is seeking.  The Committee has no reservations with regard to Mr. Gibbons.  Mr. Chairman, without objection, I would ask that the Piedmont Citizens Committee report be entered into the record.

CHAIRMAN MCCONNELL:  Is there any objection?  If not, it will be done so at this point in the transcript.

MS. SHULER:  I would just note for the record that any concerns raised or any investigation regarding the candidate were incorporated into the questioning of the candidate today.  I have no further questions.

CHAIRMAN MCCONNELL:  Thank you, ma'am.  Let's see if any member of the Commission has any questions at this point.  That concludes this stage of the screening process.  Two things very quickly.  One is, we keep the file open in the event there is anything that needs a follow-up.  That doesn't mean that anything is pending.  Number two, I want to thank you for your cooperation with our staff in getting the materials together.  Number three, we'll remind you about the 48-hour rule.  The staff will notify you of when the informal report goes out, which is 48 hours before it becomes formal.  After it becomes formal, you can, of course, seek commitments.  But they will make sure of that.  Up till then, it's forbidden to get commitments.  With that, that concludes this.  We thank you and your wife for coming and we hope you'll have a great day.

MR. GIBBONS:  Thank you, very much.

CHAIRMAN MCCONNELL:  Thank you.

MR. GIBBONS:  Yes sir.

CHAIRMAN MCCONNELL:  I think that's the last candidate to appear.  Do I entertain a motion at this point that we go into Executive Session?  It's been moved and was seconded.  We'll go into Executive Session for purposes of discussing the candidates.  All in favor signify by saying aye.

CHAIRMAN MCCONNELL:  Opposed by nay. The aye's have it.  We are now in Executive Session.

10:45 a.m.

CHAIRMAN MCCONNELL:  We're back in open session at this point.  We have completed the testimony, all of the records have been brought to our attention, the panel has had an opportunity to review the qualifications.  And in the case of the Family Court for the Sixth Circuit, Seat number 1, we have one candidate.  And I would ask if there is any dissent about the qualifications of that candidate.  There being none, then let the record show that all of us voted, including I have Representative Delleney and Senator Moore's proxies would be cast along with that for qualifications.  We'll move next to the Circuit Court At-Large, Seat 12.  We have four running.  We would pick three from that.  And are there any remarks anyone wishes to make in open session before we begin the balloting?  There being none, we will proceed to a ballot and we can either do it on initialing or I'll just run down the line so that we have an open record.  First, take -- let me ask, in the case of -- Counsel has just pointed out to me, in the case of all four, do we find all four to be qualified?

PROF. FREEMAN:  Yes, I do.

REP. SMITH:  Yes, I do.

CHAIRMAN MCCONNELL:  All right.  Then it is unanimous, along with the two proxies that I've cast, that we find all four to meet the qualifications.

Now, the question is before this panel to pick the three best out of the four.  I will start with, and we will record the vote, start with Debra J. Gammons.  All who find her to be one of the top three, please raise your right hand.  Mine also with Senator Moore and Representative Delleney.  Moving next to Rick Hoefer, II.  All who find him to be one of the top three, please raise your right hand.  And it will include those two proxies.  Next, Mr. Thomas A. Russo.  And then the two proxies on mine.  And that would nominate three, so I see no reason to further the vote.  Is there anything else to come before the panel?  We will prepare a report, a signature.  Any matter y'all know that needs to be included?  Counsel?

MR. COUICK:  Mr. Chairman, just the signatures of the report forms before you, each individual Commission member signing who they voted for on this --

CHAIRMAN MCCONNELL:  Yes, sir.  All right.  And with that, then, we'll close the record.

(Adjourned at 10:55 a.m.)
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