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STATE DEPARTMENT OF EDUCATION

CHAPTER 43

Statutory Authority: S.C. Code Ann. § 59-5-60 (1990), S.C. Code Ann. § 59-18-320(B) (Supp. 2000), S.C. Code Ann. § 59-21-510 et seq. (1990 & Supp. 2000), S.C. Code Ann. § 59-30-15 (1990 & Supp. 2000), S.C. Code Ann. § 59-33-10 et seq. (1990 & Supp. 2000), S.C. Code Ann. § 59-36-10 et seq. (Supp. 2000), S.C. Code Ann. § 59-40-140(C) (Supp. 2000), 20 U.S.C. Section 1232(g) et seq. (1996), 20 U.S.C. Section 1400 et seq. (1997)
43-243. Special Education, Education of All Handicapped Children (new title: Special Education, Education of Students with Disabilities)

Synopsis:

The State Department of Education proposes to amend and replace in its entirety Regulation 43-243, Special Education of All Handicapped Children (new title: Special Education, Education of Students with Disabilities).

In 1997, the federal government reauthorized the Individuals with Disabilities Education Act (IDEA). In 1999, following the reauthorization of IDEA, the United States Department of Education, Office of Special Education Programs, substantially revised the federal regulations implementing the IDEA. As a result of the reauthorization of IDEA and the revised federal regulations, the State is required to substantially amend its existing regulations in order to meet federal requirements regarding the provision of a free and appropriate education to students with disabilities.

Preliminary Fiscal Impact Statement:

It is estimated there will be increased costs of $1,600.00 to the State or its political subdivisions.

Instructions:

Amend and replace in its entirety Regulation 43-243, Special Education of All Handicapped Children (new title: Special Education, Education of Students with Disabilities) in Chapter 43 of Regulations and amend Article 19, Table of Contents.

Text:

43-243, Special Education, Education of All Handicapped Children (new title: Special Education, Education of Students with Disabilities)

A.
Purpose


These revised regulations have been developed in order to implement the requirements of the 1997 reauthorization of the Individuals with Disabilities Education Act (IDEA). 

B.
Definitions


1.
The term “assistive technology device” means any item, piece of equipment, or product system—whether acquired commercially off the shelf, modified, or customized—that is used to increase, maintain, or improve the functional capabilities of a student with a disability. The term “assistive technology service” means any service that directly assists a student with a disability in the selection, acquisition, or use of an assistive technology device. Assistive technology service includes


a.
evaluating the needs of a student with a disability, including a functional evaluation of the student in his or her customary environment;

b.
purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices for students with disabilities;


c.
selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or replacing assistive technology devices;


d.
coordinating and using other therapies, interventions, or services with assistive technology devices, such as those associated with existing education and rehabilitation plans and programs;


e.
providing training or technical assistance to a student with a disability or, if it is appropriate, the family of that student; and


f.
providing training or technical assistance to professionals, including individuals who render educational or rehabilitation services to a student with a disability, the employer of a student with a disability, individuals who provide other services to a student with a disability, and individuals who are otherwise substantially involved in the major life functions of such a student.


2.
The term “at no cost” means that all specially designed instruction is provided without charge, but this does not preclude incidental fees that are normally charged to students without disabilities or their parents as part of the general education program.


3.
The term “child with a disability” means a child who has been evaluated in accordance with the standards set forth in the Criteria for Entry into Programs of Special Education for Students with Disabilities, and in State Board Regulation 43-243.1, and Part B of the IDEA as having one of the thirteen categories of disabilities and who, by reason thereof, needs special education and related services.


4.
The term “complaint” means a written communication supported by documented evidence and registered by an identifiable individual or organization, including an individual or organization from another state, involving a specific alleged violation of the requirements of Part B of the IDEA, the laws of South Carolina governing the education of students with disabilities, or State Board of Education regulations. The term “complaint” should not be confused with requests for information. 


5.
The term “consent” means that



a.
The parent has been fully informed, either in his or her native language or in another mode of communication, of all information relevant to the activity for which consent is sought.



b.
The parent understands and agrees in writing to the carrying out of the activity for which his or her consent is sought, and the consent describes that activity and lists what records, if any, shall be released and to whom.



c.
The parent understands that the granting of consent is voluntary on his or her part and may be revoked at any time.



d.
If a parent revokes consent, the revocation is not retroactive. For example, if a parent wishes to revoke consent for placement, he or she will need to request an IEP (individualized education program) review. If the IEP team does not agree with the parent, he or she may need to request mediation or a due process hearing.


6.
The federal definitions of controlled substance, illegal drug, and weapon included in the IDEA as used in these regulations are as follows:



a.
The term “controlled substance” means a drug or other substance identified under schedules I, II, III, IV, and V in Section 202(c) of the Controlled Substances Act (21 U.S.C. § 812(c)).



b.
The term “illegal drug” means a controlled substance but does not include a substance that is legally possessed or used under the supervision of a licensed health care professional or that is legally possessed and used under any other authority under the Controlled Substances Act or under any other provision of federal law.



c.
The term “weapon” has the definition of “dangerous weapon” in Section 930(g)(2) of Title 18 of the U.S. Code: “The term ‘dangerous weapon’ means a weapon, device, instrument, material, or substance, animate or inanimate, that is used for, or is readily capable of, causing death or serious bodily injury, except that such term does not include a pocket knife with a blade of less than 2½ inches in length.”


7.
The term “day” means a calendar day, unless otherwise indicated as “school day” or “business day.”


8.
The term “extended school year services” (“ESY services”) means special education and related services that are provided to a student with a disability beyond the normal school year of the school district/agency in accordance with the student’s IEP, that are provided at no cost to the parent of the student, and that meet the standards of the State Department of Education. The determination of eligibility for ESY services must be made during the IEP meeting. The need for ESY program/services must be addressed on all students’ IEPs and must be made available, as appropriate, to meet the individual needs of all students with disabilities. ESY services must be provided only if a student’s IEP team determines on an individual basis that the services are necessary for the provision of a free appropriate public education (FAPE) to the student. The school district/agency must not limit ESY services to particular categories of disabilities or unilaterally limit the type, amount, or duration of those services. The IEP team must review all appropriate data related to progress toward identified critical goals and objectives.


9.
The term “evaluation” refers to procedures used in accordance with the standards set forth in the Criteria for Entry into Programs of Special Education for Students with Disabilities and in State Board Regulation 43-243.1 to determine if a student meets the criteria for eligibility for special education and related services.


10.
The term “expedited hearing” means that timelines must be utilized to result in a decision being made within twenty-five calendar days of the request for the hearing, unless the parents and school officials agree otherwise. In no instance, however, may an expedited due process hearing result in a written decision’s being mailed to the parties more than forty-five calendar days from the school district’s/agency’s receipt of the request for the hearing, without exceptions or extensions. At least two business days prior to an expedited hearing, each party must disclose to all other parties all evaluations completed by that date and recommendations based on the offering party’s evaluation that the party intends to use at the hearing. All parties have the right to prohibit the introduction of any evidence at the hearing that has not been disclosed at least two business days before the hearing. These timelines must be the same for hearings requested by parents and by school districts. These timelines are different from those established for impartial due process hearings that are not expedited. The decisions from expedited due process hearings are appealable consistent with the information in the sections of these regulations titled “Administrative Appeals/Impartial Review” and “Civil Action.” 


11.
The term “expedited evaluation” means that timelines must be utilized to achieve the completion of the evaluation within twenty-five calendar days of the parental permission to evaluate. Parental permission for an expedited evaluation must be obtained immediately upon request.


12.
The term “free appropriate public education” (FAPE) refers to special education and related services that



a.
are provided at public expense, under public supervision and direction, and without charge;



b.
meet the standards of the State Department of Education;



c.
include preschool, elementary school, and secondary school education in the State; and



d.
are provided in conformity with an IEP that meets all state and federal requirements.


13.
The phrase “full explanation of procedural safeguards” (listing of parental rights) means, at minimum, a full explanation of the following procedural safeguards and the state complaint procedures including

a.
independent educational evaluation,



b.
prior written notice,



c.
parental consent,



d.
access to educational records,



e.
the opportunity to initiate due process hearings,



f.
the student’s placement during pendency of due process proceeding,



g.
procedures for students who are subject to placement in an interim alternative educational setting,



h.
requirements for unilateral placement by parents of students with disabilities in private schools at public expense,



i.
mediation,



j.
due process hearings, including requirements for disclosure of evaluation results and recommendations,



k.
state-level appeals,



l.
civil actions,



m.
attorneys’ fees, and



n.
the state complaint procedures, including a description of how to file a complaint and the timelines under those procedures.


14.
The term “guardian” means a private individual who has been given the legal custody of a child. If a child is represented by a guardian, no surrogate parent is needed.


15.
The term “individualized education program” or “IEP” means a written statement for a student with a disability that is developed, reviewed, and revised in accordance with these regulations. 


16.
The term “individualized education program (IEP) team” refers to a group of individuals, as described in the section of these regulations titled “Individualized Education Programs,” who are responsible for developing, reviewing, and revising an IEP for a student with a disability.


17.
The term “independent educational evaluation” means an evaluation conducted by a qualified examiner who is not employed by the school district/agency responsible for the education of the student. “Public expense,” when referring to an independent educational evaluation, means that the school district/agency either pays for the full cost of the evaluation or ensures that the evaluation is otherwise provided at no cost to the parent.


18.
The term “meeting” means a prearranged event in which school district/agency personnel come together at the same time, either in person or through conference calls, or other methods of communication, to discuss any matter related to the identification, evaluation, educational placement, and the provision of a FAPE relating to an individual student with a disability. The term does not include informal or unscheduled conversations involving school district/agency personnel and conversations on issues such as teaching methodology, lesson plans, or coordination of service provisions if those issues are not addressed in the student’s IEP. The term also does not include preparatory activities that school district/agency personnel engage in to develop a proposal or response to a parent proposal that will be discussed at a later meeting. Parents must be invited to be present at all meetings where any decision is to be made about their child.


19.
The term “native language,” if used with reference to an individual of limited English proficiency, refers to the language normally used by that individual or, in the case of a student, the language normally used by the parents of the child. In all direct contact with a student (including evaluation of him or her), communication must be in the language normally used by the student in the home or learning environment. For individuals with deafness or blindness, or for individuals with no written language, the mode of communication would be that normally used by the individual (such as sign language, braille, or oral communication).


20.
The term “parent” means a parent, a guardian, a person acting as the parent of a child, or a surrogate parent who has been appointed in accordance with the section of these regulations titled “Surrogate Parents” in the procedural safeguards section. The term does not include the State if the child is a ward of the State. The term “parent” includes persons acting in the place of a parent, such as a grandmother or stepparent with whom a child lives, as well as persons who are legally responsible for a child’s welfare. 



The term “foster parent” means an individual assigned by certain state or local agencies to serve as the custodian for a student. A foster parent may act as a parent (1) if the natural parents’ authority to make educational decisions on the student’s behalf has been extinguished under state law and (2) if the foster parent has an ongoing, long-term parental relationship with the student, is willing to make the educational decisions required of parents under state and federal law, and has no interest that would conflict with the interests of the student.


21.
The term “notification” means a written statement in the primary language of the home and oral communication in the primary language of the home, unless it is clearly unfeasible to use that language.


22.
The term “participating agency” means a state or local agency other than the public agency responsible for a student’s education that is financially and legally responsible for providing transition services to a student.


23.
The term “pendency” refers to the period of time during which some or all matters at issue in a proceeding are still ongoing and no final decisions have yet been made. In this interim period, the rule of what is called “Stay Put” is in effect:



a.
During the pendency of an administrative or judicial proceeding for matters other than dangerousness, weapons, or drugs, the student must remain in the present educational placement, unless all parties agree otherwise, except as indicated in paragraph c of this section.



b.
During the pendency of an administrative or judicial proceeding for matters involving dangerousness, weapons, or drugs, the student must remain in the interim alternative education setting pending the decision in the matter or until the expiration of the time period for the removal, unless the parties agree otherwise.



c.
If the decision of a state review officer or state review official in an administrative appeal agrees with the student’s parent that a change of placement is appropriate, the placement must be treated as an agreement between the school district/agency and the parent. The student must be placed in the educational setting requested by the parent during the remaining pendency of the proceedings. Upon completion of this process (after the exhaustion of all appeals or upon the abandonment of any further appeals), the student must be placed in the educational setting ordered by the last due process hearing officer or review official, unless otherwise agreed upon.



d.
When the proceedings involve initial admission to public school, the student must be placed in the public school program, with the consent of the parents, until completion of all the proceedings.


24.
The term “personally identifiable” refers to information that includes



a.
the name of the student and the student’s parent or other family member;



b.
the address of the student;



c.
a personal identifier, such as the student’s social security number or student number; or



d.
a list of personal characteristics or other information that would make it possible to identify the student with reasonable certainty.


25.
The term “physical education” means the development of physical and motor fitness; fundamental motor skills and patterns; and skills in aquatics, dance, and individual and group games and sports (including intramural and lifetime sports). The term includes special physical education, adapted physical education, movement education, and motor development.


26.
The term “related services” means transportation and such developmental, corrective, and other supportive services as are required to enable a student with a disability to benefit from special education. The term also includes



a.
speech-language pathology and audiology services,



b.
psychological services,



c.
physical and occupational therapy,



d.
recreation (including therapeutic recreation),



e.
early identification and assessment of disabilities in children,



f.
counseling services (including rehabilitation counseling),



g.
orientation and mobility services,



h.
medical services for diagnostic or evaluation purposes,



i.
school health services,



j.
social work services in schools, and



k.
parent counseling and training.


27.
The term “special education” means specially designed instruction, at no cost to the parents, to meet the unique needs of a child with a disability, including



a.
instruction conducted in the classroom, in the home, in hospitals and institutions, and in other settings; 



b.
instruction in physical education;



c.
speech-language services;



d.
travel training; and



e.
vocational education (career and technical education). 


28.
The term “specially designed instruction” means adapting, as appropriate to the needs of a child who needs special education and related services, the content, methodology, or delivery of instruction 



a.
to address the unique needs of the child that result from his or her disability and



b.
to ensure access of the child to the general curriculum so that he or she can meet the educational standards that apply to all children within the jurisdiction of the school district/agency.


29.
The term “supplementary aids and services” means aids, services, and other supports that are provided in general education classes or other education-related settings to enable students with disabilities to be educated along with nondisabled students to the maximum extent appropriate. Supplementary services include, but are not limited to, the following: itinerant or resource assistance, sign language interpreting, tutoring, consultation, note taking, assistive technology services, and training for general educators. Supplementary aids include, but are not limited to, the following: large-print textbooks, auditory trainers, curriculum adaptations, classroom modifications, adaptations, time management, behavior management, augmentative communication, and assistive technology devices.


30.
The term “surrogate parent” means a person appointed to act in place of parents when a student’s parents or guardians cannot be identified or cannot be located or when the student is a ward of the State. The surrogate parent may represent the student in all matters relating to the identification, evaluation, and educational placement of the student and to the provision of a free and appropriate public education (FAPE) to the student.


31.
In accordance with the regulations under Part B of the IDEA, the term “substantial evidence” means “beyond a preponderance of the evidence.” 


32.
The term “transition services” means a coordinated set of activities for a student with a disability that is designed within an outcome-oriented process, that promotes movement from school to postschool activities, including postsecondary education, vocational training, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation. This coordinated set of activities must be based on the individual student’s needs, taking into account the student’s preferences and interests, and must include



a.
instruction,



b.
related services,



c.
community experiences,



d.
the development of employment and other postschool adult-living objectives, and



e.
if appropriate, acquisition of daily-living skills and functional vocational evaluation.



Transition services for students with disabilities may be classified as special education if the services are provided as specially designed instruction, or the transition services may be classified as related services if they are required to enable a student with a disability to benefit from special education.


33.
The term “travel training” means providing instruction, as appropriate, to children with significant cognitive disabilities, and any other children with disabilities who require this instruction, to enable them to



a.
develop an awareness of the environment in which they live and 



b.
learn the skills necessary to move effectively and safely from place to place within that environment (e.g., in school, home, work, and community).


34.
The term “ward of the State” means those students who are in the legal custody of the South Carolina Department of Social Services. In accordance with S.C. Code Ann. § 20-7-490(23) (Supp. 2000), the term “legal custody” means the right to the physical custody, care, and control of a child; the right to determine where the student shall live; and the right and duty to provide protection, food, clothing, shelter, ordinary medical care, education, supervision, and discipline for a child and in an emergency to authorize surgery or other extraordinary care.

C.
Free Appropriate Public Education (FAPE)


1.
Purpose


All students with disabilities ages three through twenty-one who are residents of the State, including students who have been suspended or expelled from school, shall be provided with a FAPE, including special education and related services. 


2.
Responsibility of State Department of Education (SDE)



a.
The provision of special education and related services for children with disabilities ages three through twenty-one shall be the responsibility of the SDE and the school districts. Additional vehicles of service delivery shall include state agencies, institutions, and other participating organizations. The SDE shall be responsible for assuring that the requirements of Part B of the IDEA are carried out and that all educational programs for students with disabilities within the State, including all such programs administered by any other state or local agency, will be under the general supervision of the persons responsible for educational programs for students with disabilities in the SDE and shall meet education standards of the SDE.



b.
A FAPE shall be accorded to all students with disabilities through school districts/agencies, including students with disabilities who are placed by school districts in private schools. To ensure the implementation of a FAPE, policies and procedures must submitted to the SDE for approval. Following review and approval of these policies and procedures, the SDE shall monitor school districts/agencies to ensure compliance with the provisions of the IDEA. The primary delivery system of a FAPE is through the school district. All school districts must identify and provide appropriate special education programs available to all students with disabilities within their jurisdiction. Students with disabilities who have been unilaterally placed in private schools by their parents, however, do not have an individual entitlement to a FAPE. Requirements for private school students are included in the section of these regulations titled “Private Schools.” Enforcement of these requirements is through the SDE and through content and approval of school district applications for entitlements under the IDEA.



c.
An IEP must be in effect no later than the child’s third birthday. This responsibility includes providing a FAPE for students with disabilities in foster homes, group homes, orphanages, or state-operated health facilities, including facilities for the treatment of mental illness or chemical dependence located within the jurisdiction of the school district.



d.
In the event that a third party places a student with a disability in a residential setting for purposes other than education, the SDE shall approve the educational program prior to such a placement. Therefore, prior to any state agency’s placing a student with a disability in any setting, the educational program must be approved in advance by the SDE.



e.
All private schools and private residential schools serving students with disabilities placed there by a school district/agency must comply with SDE standards, as well as all educational programs under the authority of a state agency.


3.
FAPE for Students Suspended or Expelled from School



a.
School district/agencies are not required to provide special education or related services during periods of removals or suspensions for a student with a disability who has been removed or suspended from his or her current placement for ten cumulative school days or less in a given school year if services are not provided to a student without disabilities who has been similarly removed.



b.
If the school district/agency continues to impose removals or suspensions for a student who has already been removed or suspended from his or her current placement for ten cumulative school days during the school year, the school district/agency must ensure that services are provided to the extent necessary to enable the student to appropriately progress in the general curriculum and appropriately advance toward achieving the goals set out in the student’s IEP.




(1)
School personnel, in consultation with the special education teacher, must determine the extent to which services are necessary if the removal or suspension is for less than ten consecutive school days and does not constitute a change of placement as described in the section of these regulations titled “Procedural Safeguards.”



(2)
The student’s IEP team must determine the extent to which services are necessary if the student is removed by school personnel to an interim alternative educational setting for up to forty-five calendar days for weapons or drugs or by a due process hearing officer based on a determination of dangerousness or a substantial likelihood of injury.




(3)
The student’s IEP team must determine the extent to which services are necessary if the student is expelled for behavior determined not be a manifestation of the student’s disability.




(4)
The student’s IEP team must determine the extent to which services are necessary if the parent agrees to a change in placement for the student because of his or her behavior.




(5)
The services must include interventions and modifications to address the behavior and must be designed to prevent the behavior from recurring.


4.
Students Advancing from Grade to Grade



a.
A FAPE is available to any individual student with a disability who needs special education and related services, even though the student is advancing from grade to grade.



b.
The determination that a student is eligible for special education and related services must be made on an individual basis by the group responsible within the student’s school district/agency (IEP team and other qualified professionals, as appropriate) for making those determinations.


5.
Highly Mobile Students



A FAPE must be made available to highly mobile students with disabilities, such as migrant and homeless students.


6.
Exceptions to the FAPE



a.
It is not required that special education and related services be provided to a student with a disability who, in the last educational placement prior to his or her incarceration in an adult correctional facility, was not actually identified as being a student with a disability and did not have an IEP.



b.
There is no obligation to provide a FAPE to students with disabilities who have graduated from high school with a regular high school diploma. Graduation from high school with a regular diploma constitutes a change in placement requiring prior written notice.



c.
Students who have graduated but have not been awarded a regular high school diploma are still entitled to receive a FAPE. 


7.
Proper Functioning of Hearing Aids



Each school district/agency must ensure that the hearing aids worn in school by students with hearing impairments, including deafness, are functioning properly.


8.
Full Educational Opportunity Goal



Each school district/agency must establish and implement a goal of providing full educational opportunity to all students with disabilities in the area served by the school district/agency.


9.
Program Options



Each school district/agency must take steps to ensure that its students with disabilities have available to them the variety of educational programs and services that are available to nondisabled students in the area served by the school district/agency, including art, music, industrial arts, consumer and homemaking education, and occupational education.


10.
Nonacademic Services



a.
Each school district/agency must take steps to provide nonacademic and extracurricular services and activities in the manner necessary to afford to students with disabilities an equal opportunity for participation in those services and activities.



b.
Nonacademic and extracurricular services and activities may include counseling services, athletics, transportation, health services, recreational activities, special interest groups or clubs sponsored by the school district/agency, referrals to agencies that provide assistance to individuals with disabilities, and employment of students, including both employment by the school district/agency and assistance in making outside employment available.


11.
Physical Education



a.
General




Physical education services, specially designed if necessary, must be made available to every student with a disability receiving a FAPE.



b.
Regular Physical Education




Each student with a disability must be afforded the opportunity to participate in the regular physical education program available to nondisabled children unless he or she




(1)
is enrolled full time in a separate facility or




(2)
needs specially designed physical education as prescribed in the student’s IEP.



c.
Special Physical Education




If specially designed physical education is prescribed in a student’s IEP, the school district/agency responsible for the education of that student shall provide the services directly or shall make arrangements for those services to be provided through other public or private programs.



d.
Education in Separate Facilities




The school district/agency responsible for the education of a student with a disability who is enrolled in a separate facility shall ensure that the student receives appropriate physical education services as described above.


12.
Students with Disabilities in Public Charter Schools



a.
Students with disabilities who attend public charter schools and their parents retain all rights extended under these regulations.



b.
The school district is responsible for ensuring that the requirements of these regulations are met with respect to students with disabilities enrolled in any charter school that is a part of the district. The school district must have information on file with the SDE to demonstrate that in carrying out these regulations with respect to charter schools, the school district will serve students with disabilities attending those schools in the same manner that it serves students with disabilities in its other schools and will provide funds under Part B of the IDEA to those schools in the same manner that it provides those funds to its other schools.


13.
Extended School Year Services



Each school district/agency must ensure that extended school year services are available as necessary to provide a FAPE. These services must be provided only if a student’s IEP team determines, on an individual basis, that the services are necessary for the provision of a FAPE to the student in accordance with the section of these regulations titled “Individualized Education Programs.”


14.
Transition Services



Each school district/agency must ensure that transition services that promote movement from school to postschool activities are available as necessary to provide a FAPE in accordance with the section of these regulations titled “Individualized Education Programs.”


15.
Assistive Technology



Each school district/agency must ensure that assistive technology devices or assistive technology services, or both, as those terms are defined in section B, part 1, “Definitions,” are available as necessary to provide a FAPE to students with disabilities.


16.
Residential Placement



If placement in a public or private residential program is necessary to provide special education and related services to a student with a disability, the program, including nonmedical care and room and board, must be at no cost to the parents of the child.


17.
No Delay in Implementing a Student’s IEP



There must be no delay in implementing a student’s IEP, including any case in which the source that will provide or pay for special education and related services to the student is being determined.

D.
Child Find


1.
All students with disabilities residing in the State—including students with disabilities who are attending private schools and religious schools, regardless of the severity of their disability, and who are in need of special education and related services—must be located, identified, and evaluated. These requirements apply to highly mobile students with disabilities, such as migrant and homeless students, and students suspected of having disabilities and of being in need of special education, even though they are advancing from grade to grade. 


2.
In the event that a student thought to have a disability has been placed in another agency without having undergone identification and evaluation procedures in a school district/agency, then the agency is required to meet the evaluation requirements imposed on school districts/agencies through the Criteria for Program Entry into Programs of Special Education for Students with Disabilities and State Board Regulation 43-243.1.


3.
Training on procedures regarding child identification shall be provided to all school districts/agencies. Technical assistance shall be provided upon request or when deemed necessary on the basis of complaints, results of monitoring, and the like, to school districts/agencies needing additional training or support.


4.
The SDE shall monitor child identification initiatives. Each school district’s/agency’s policies and procedures shall be reviewed to determine that they are in compliance with both federal and state statutes and regulations. 


5.
Child Find for Children from Birth through Age Two



A cooperative interagency agreement with the Department of Health and Environmental Control (lead agency under federal law for children ages birth through two years) shall specify the roles and responsibilities of the participating agencies (BabyNet) relative to children with disabilities who are two years old and under. 

E.
Evaluation and Determination of Eligibility


1.
Initial Evaluation



Each school district/agency must conduct a full and individual initial evaluation before the initial provision of special education and related services to a student with a disability. (Specific regulations are included in the Criteria for Program Entry into Programs of Special Education for Students with Disabilities and in State Board Regulation 43-243.1.)


2.
Evaluation Procedures



Each school district/agency must ensure that the following requirements, at a minimum, are met:



a.
Tests and other evaluation materials used to assess a student suspected of having a disability are selected and administered so as not to be discriminatory on a racial or cultural basis and are provided and administered in the student’s native language or other mode of communication unless it is clearly unfeasible to use that language or any mode of communication.



b.
Materials and procedures used to assess a student with limited English proficiency are selected and administered to ensure that, rather than measuring the student’s English language skills, they measure the extent to which the student has a disability and needs special education.



c.
A variety of assessment tools and strategies are used to gather relevant functional and developmental information about the student, including information provided by the parent and information related to enabling the student to be involved in and progress in the general curriculum (or for a preschool child to participate in appropriate activities) that may assist in determining whether the student is one with a disability and what the content of the student’s IEP should be.



d.
Any standardized tests that are given to a student have been validated for the specific purpose for which they are used and are administered by trained and knowledgeable personnel in accordance with any instructions provided by the producer of the tests. If an assessment is not conducted under standard conditions, a description of the extent to which it varied from standard conditions, such as the qualifications of the person administering the test or the method of test administration, must be included in the evaluation report.



e.
Tests and other evaluation materials include those tailored to assess specific areas of educational need and not merely those that are designed to provide a single general intelligence quotient.



f.
Tests are selected and administered so as best to ensure that if a test is administered to a student with impaired sensory, manual, or speaking skills, the test results accurately reflect the student’s aptitude or achievement level, or whatever other factors the test purports to measure, rather than reflecting the student's impaired sensory, manual, or speaking skills (unless those skills are the factors that the test purports to measure).



g.
No single procedure is used as the sole criterion for determining whether a student has a disability and for determining an appropriate educational program for the student.



h.
The student is assessed in all areas related to the suspected disability, including, if appropriate, his or her health, vision, hearing, social and emotional status, general intelligence, academic performance, communicative status, and motor abilities.



i.
In the assessment of each student with a disability, the methods of evaluation are sufficiently comprehensive to identify all of the student’s special education and related-services needs, whether or not they are commonly linked to the category in which the student is suspected of having a disability.



j.
Each school district/agency uses technically sound instruments that may assess the relative contribution of cognitive and behavioral factors in addition to physical or developmental factors.



k.
Each school district/agency uses assessment tools and strategies that provide relevant information that directly assists persons in determining the educational needs of the student.


3.
Determination of Needed Evaluation Data



a.
Review of Existing Evaluation Data




(1)
As part of an initial evaluation, if appropriate, and as part of any reevaluation, a group that includes the individuals representing the membership of an IEP team and other qualified professionals, as appropriate, must review existing evaluation data on the student, including evaluations and information provided by the parents of the student, current classroom-based assessments and observations, and observations by teachers and related-services providers;




(2)
On the basis of that review, additional data needed, if any, must be identified to determine whether the student has a particular category of disability. In the reevaluation of a student, the determination must be made as to whether the student continues to have a disability. The following must also be determined:





(a)
what the present levels of performance and educational needs of the student are,





(b)
whether the student needs special education and related services or, in the reevaluation of a student, whether the student continues to need special education and related services, and





(c)
whether any additions or modifications to the special education and related services are needed to enable the student to meet the measurable annual goals set out in his or her IEP and to participate, as appropriate, in the general curriculum.



b.
Conduct of Review




The review described in the previous paragraph may be conducted without a meeting.



c.
Need for Additional Data




Each school district/agency must administer tests and other evaluation materials as are needed to produce the data identified in this section of these regulations.



d.
Requirements If Additional Data Are Not Needed




If the determination is made that no additional data are needed to determine whether the student continues to be one with a disability, the school district/agency must notify the student’s parents of that determination and the reasons for it. The parents must also be notified of their right to request an assessment to determine whether, for purposes of special education services, their child continues to have a disability. The school district/agency is not required to conduct the assessment unless requested to do so by the student’s parents in order to determine if the student continues to have a disability. 


4.
Determination of Eligibility



a.
Upon the completion of the tests and the other evaluation materials, a group representing the membership of an IEP team must determine whether the student has a disability as defined in section B, part 3, “Definitions.” The school district/agency must provide the student’s parents with a copy of the evaluation report and the documentation of determination of eligibility.



b.
A student must not be determined to be eligible for special education and related services if the determining factor for that eligibility is a lack of instruction in reading or math or a limited English proficiency and the student does not otherwise meet the eligibility criteria included in the Criteria for Program Entry into Programs of Special Education for Students with Disabilities and in State Board Regulation 43-243.1.



c.
Each school district/agency must reevaluate a student with a disability in accordance with Part B of the IDEA before determining that he or she can no longer be considered to have a disability. This reevaluation is not required before the termination of a student’s eligibility under Part B of the IDEA due to his or her having graduated with a regular high school diploma or having exceeded the age of eligibility for a FAPE under state law.


5.
Procedures for Determining Eligibility and Placement



a.
In interpreting evaluation data for the purpose of determining if a student is one with a disability under Part B of the IDEA and the educational needs of the student, each school district/agency must draw on information from a variety of sources, including, as appropriate, aptitude and achievement tests; parent input; teacher recommendations; and the student’s physical condition, social and/or cultural background, and adaptive behavior. The information obtained from all of these sources must be documented and carefully considered.



b.
If a determination is made that a student has a disability and needs special education and related services, an IEP must be developed for him or her in accordance with Part B of the IDEA and the requirements in the section of these regulations titled “Individualized Education Programs.”


6.
Reevaluation



A reevaluation of each student, in accordance with the section of these regulations titled “Evaluation and Determination of Eligibility,” must be conducted if conditions warrant a reevaluation or if the student’s parents or teacher requests a reevaluation. In any event, a review must be conducted at least once every three years.


7.
Additional Procedures for Evaluating Students with Specific Learning Disabilities



a.
Procedures for evaluating students with specific learning disabilities are included in the Criteria for Program Entry into Programs of Special Education for Students with Disabilities and in State Board Regulation 43-243.1. Additionally, a written report must be developed for a student suspected of having a specific learning disability and must include the following:




(1)
the determination as to whether or not the student has a specific learning disability;




(2)
an explanation of the basis on which the determination was made;




(3)
the relevant behavior noted during the observation of the student;




(4)
the relationship of that behavior to the student’s academic functioning;




(5)
the educationally relevant medical findings, if any;




(6)
a statement as to whether there is a severe discrepancy between the student’s ability and level of achievement that is not correctable without special education and related services; and




(7)
the determination concerning the effects of environmental, cultural, or economic disadvantage on the student.



b.
Each team member must certify in writing whether the report reflects his or her conclusions with respect to all of the factors in the above list. If the report does not reflect his or her conclusions, the team member must submit a separate statement presenting his or her specific points of disagreement.

F.
Confidentiality of Personally Identifiable Information


1.
Definitions



The following definitions apply to the terms used in this section of these regulations:



a.
“Destruction” means physical destruction or removal of personal identifiers from information so that the information is no longer personally identifiable.



b.
“Education records” means the type of records covered under the definition of “education records” in the Family Educational Rights and Privacy Act (FERPA) of 1974 and implementing regulations in the Code of Federal Regulations (34 C.F.R. Part 99).



c.
“Participating agency” means any agency or institution that collects, maintains, or uses personally identifiable information or that provides the information required under Part B of the IDEA.


2.
Notice to Parents



The SDE shall provide notice that is adequate to fully inform parents about the confidentiality of personally identifiable requirements of Part B of the IDEA, including



a.
a description of the extent to which the notice is given in the native languages of the various population groups in the State;



b.
a description of the students on whom personally identifiable information is maintained, the types of information sought, the methods the State intends to use in gathering the information, including the sources from whom information is gathered, and the uses to be made of the information;



c.
a summary of the policies and procedures that participating agencies must follow regarding the storage, disclosure to third parties, retention, and destruction of personally identifiable information; and



d.
a description of all of the rights of parents and students regarding this information, including the rights under the FERPA.



Before any major identification, location, or evaluation activity is conducted, the notice must be published or announced in newspapers or other media, or both, with circulation adequate to notify parents throughout the State of the activity.


3.
Access Rights



Parents are guaranteed full and free access to information regarding their children that is collected and maintained by the SDE, school districts, and other participating agencies.



a.
Parents have the right to inspect and review any education records relating to their children that are collected, maintained, or used by the school district/agency.



b.
Parents have the right to receive a response from the school district/agency to reasonable requests for explanations or interpretations of information pertaining to their children. The school district/agency must comply with this request without unnecessary delay and before any meeting regarding an IEP or hearing relating to the identification, evaluation, or placement of the student and in no case more than forty-five days after their request is made.



c.
Parents have the right to request that the school district/agency provide copies of the records containing the information if failure to provide those copies would effectively prevent them from exercising their parental right to inspect and review the records.



d.
Parents have the right to have their representative inspect and review records pertaining to their child, subject to their providing written authorization to the school district/agency. (The provision of copies of records to representatives of parents is not mandatory unless failure to provide those copies would effectively prevent the parents from exercising their parental right to inspect and review the records.)



e.
A school district/agency may presume that both parents have authority to inspect and review records relating to their child unless the school district/agency has been advised that a parent does not have the authority under applicable state law governing matters such as guardianship, separation, or divorce. 


4.
Records on More Than One Student



Parents have the right to inspect and review only the information relating to their child. If any educational record includes information on more than one student, that specific information must be deleted prior to disclosure.


5.
List of Types and Locations of Information



Parents have the right to receive, upon specific request, a list of the types and locations of education records collected, maintained, or used by the school district/agency.


6.
Fees



The SDE, school district, or other participating agencies may charge a reasonable fee for copies of records that are made for parents if the fee does not effectively prevent the parents from exercising their right to inspect and review those copies. A school district/agency must not charge a fee to search for or to retrieve the requested information.


7.
Amendment of Records at Parents’ Request



Parents have the right to request appropriate amendments to information in educational records collected, maintained, or used that they believe is inaccurate or misleading or violates the privacy or other rights. Procedures must be established in school districts/agencies to ensure the parents’ right to challenge the information that the parents feel is inaccurate or misleading or violates the privacy or other rights of a student. These procedures shall include the following:



a.
Parents must submit a formal written request (or in certain cases a request in other modes of communication) for appropriate amendments to information to the district superintendent or his or her designee.



b.
The school district/agency must notify the parents within a reasonable amount of time, not to exceed forty-five calendar days of the disposition of the request. When the parents’ request is granted, the appropriate amendments must be made. When the request is denied, parents must be informed of their right to request a hearing.


8.
Opportunity for a Hearing



Parents must submit a formal written request (or in certain cases a request in other modes of communication) for a hearing to the district superintendent or his or her designee to challenge information in education records to ensure that it is not inaccurate, misleading, or otherwise in violation of the privacy or other rights of the student. Impartial due process hearing officers procured by the school district/agency must conduct the hearings. Only persons trained by the SDE may conduct hearings for the school district/agency. Persons who have formerly been employed by the school district/agency are not eligible. The qualifications for impartial due process hearing officers are specified in the section of these regulations titled, “Impartial Due Process Hearing Officers” in the procedural safeguards section.


9.
Result of Hearing



a.
When the decision of the due process hearing officer is that the information is inaccurate, misleading, or otherwise in violation of the privacy or other rights of the student, the appropriate amendments must be made and the school district/agency must inform the parents in writing.



b.
When the decision of the due process hearing officer is that the information is not inaccurate, misleading, or otherwise in violation of the privacy or other rights of the student, the school district/agency must inform the parents of their right to place in the records it maintains on the student a statement commenting on the information or setting forth any reasons for their disagreeing with the decision of the agency.



c.
The statement/explanation must be placed in the records of the student and maintained as long as the record or contested portion is maintained by the school district/agency. Disclosure of the contested portion of the records to authorized persons must also include a copy of the parents’ statement/explanation.


10.
Hearing Procedures



The following are requirements for the SDE and school districts/agencies:



a.
An impartial due process hearing officer must conduct the hearing.



b.
Parents have the right during the hearing to present evidence relevant to the issues. The parents may, at their own expense, be assisted or represented by one or more individuals of their choice, including legal counsel.



c.
The decision must be based solely on the basis of the evidence and the testimony presented at the hearing.



d.
Within five calendar days after the hearing, the due process hearing officer must notify all parties in writing of the decision.



e.
The notification by the due process hearing officer must include a summary of the evidence and the reasons for the decision.


11.
Consent



The SDE or school district/agency may not release information from educational records to participating agencies without parental consent except as allowed under the FERPA. Parental consent must be obtained prior to the disclosure of information to anyone other than officials of participating agencies and the use of information for purposes other than those designated. In the event that parental permission cannot be obtained, the school district/agency may invoke hearing procedures prior to disclosure or use of information in other participating agencies.


12.
State and Local Access to Information



Personally identifiable information may be disclosed (transmitted) between the SDE and school districts without written consent of the parents or the majority-age student, provided the purpose of the action is related to legitimate educational interests. Legitimate educational interests may include, but are not necessarily limited to, the following:



a.
identification or evaluation of students with suspected disabilities,



b.
referral or placement of students with disabilities, 



c.
investigation of complaints, and



d.
other aspects related to the provision of a FAPE.


13.
Information Disclosed between School Districts



Personally identifiable information may be disclosed (transmitted) between school districts without the written consent of the parents when the student transfers from one school system to another. The school district transferring records must notify the parents at their last known address, except when the transfer of records is initiated by parents or when the school district includes a provision in its policies or procedures that educational records are forwarded upon request of the school in which the student seeks to enroll.


14.
Information Disclosed Where Permission Is Required



Parental permission must be obtained prior to the disclosure (transmission) of personally identifiable information regarding a student between a school district and a participating agency, except in emergency situations as outlined in the FERPA.


15.
Information Disclosed Where Permission Is Not Required



Personally identifiable information may be disclosed (transmitted) from other participating agencies to the SDE without the written consent of parents. Personally identifiable information may be disclosed (transmitted) from the SDE to other participating agencies consistent with the conditions set forth in the FERPA.


16.
Safeguards



The SDE and school districts/agencies must protect the confidentiality of personally identifiable information at collection, storage, disclosure, and destruction stages. One official at the SDE and school districts/agencies must be designated as the responsible person for ensuring the confidentiality of personally identifiable information. Training or instruction regarding state policies and procedures must be provided to persons collecting or using personally identifiable information. The SDE and each school district/agency must maintain a list of names and positions of those employees having access to personally identifiable information for public inspection.


17.
Destruction of Information



a.
A school district/agency must inform parents when personally identifiable information collected, maintained, or used is no longer needed to provide educational services to the student and must apprise them of their right to have this information destroyed. Personally identifiable information maintained on students with disabilities may be retained permanently unless the parents request that it be destroyed. Personally identifiable information no longer needed must be destroyed at the request of parents except that the student's name, address, phone number, grades, attendance record, classes attended, grade level completed, and year completed may be maintained without time limitation.



b.
Forty-five calendar days prior to destruction of any personally identifiable information, the parents must be notified that they have the right to request and be provided a copy of the information that has been obtained or used for the specified purposes.


18.
Student’s Rights



a.
All rights of the parents must be transferred to the student upon his or her reaching the age of majority (eighteen years old). Prior to the student’s reaching the age of majority, the school district/agency must designate a person to explain orally to the student his or her rights under the IDEA at the IEP team meeting before the student turns eighteen. The school district/agency must provide notice to the parents and the student regarding the transfer of rights. The school district/agency must provide any notice required under the IDEA to both the parent and the student. All rights of the parents under the IDEA, including rights to educational records, transfer to those students who are incarcerated in an adult or juvenile, state or local, correctional institution.



b.
If the student has been determined to be incompetent in accordance with state laws, if the parent obtains a power of attorney, or if the student signs a waiver provided by the school district/agency stating the parent may continue to be accorded all rights under IDEA, the rights shall not be transferred. The student may, however, revoke the power of attorney or the waiver at any time.



c.
If the student has been determined to be incompetent in accordance with state laws and requires legal guardianship beyond his or her reaching the age of majority, the legal guardian shall maintain the rights to privacy. Parents who retain their rights under the IDEA through a power of attorney or by having the student sign a waiver must also continue to maintain the student’s rights to privacy. 



d.
It shall not be the prerogative of a student aged eighteen or older to deny his or her parents access to the student records if the student is dependent on the parents as defined in Section 152 of the Internal Revenue Code of 1954 (over half of his or her financial support during the calendar year is furnished by the parents).


19.
Enforcement



Ongoing enforcement activities include the IDEA school district’s/agency’s application approval, compliance monitoring, and an investigation of alleged violations directed to the SDE through the complaint system described in the section titled “Procedural Safeguards” in these regulations. A statement of compliance with SDE policies is a condition of contractual relationships between the SDE and the participating agencies. These policies shall pertain to vendored services/programs subcontracted by participating agencies.


20.
Disciplinary Information



School districts/agencies must follow the procedures established by each school district/agency regarding the inclusion in the records of a student with a disability a statement of any current or previous disciplinary action that has been taken against the student with a disability. This may only be transmitted to other school districts/agencies to the same extent that it is transmitted for students without disabilities. If this statement is transmitted, it may include a description of any behavior by the student that required disciplinary action, a description of the disciplinary action taken, and any other information that is relevant to the safety of the student and other individuals involved with him or her. If the disciplinary records are transmitted, the transmission of the student’s records must include the student’s current IEP.

G.
Individualized Education Programs (IEP)


1.
Responsibility of the State Education Agency 



The SDE shall ensure that each school district/agency that provides special education and related services either directly, by contract, or through other arrangements must develop and implement an IEP for each of its students with disabilities. An IEP must be developed and implemented for each eligible student placed in a private school or facility by the school district/agency. Each school district/agency in the State must maintain records of the IEP for each student with a disability.


2.
When IEPs Must Be in Effect



For students currently receiving special education/related services, the IEP must be in effect by the beginning of each school year. All IEPs must be in effect before special education and related services are provided. The term “must be in effect” means that the IEP has been developed properly (i.e., at a meeting or meetings involving all of the required participants under federal and state regulations). Each school district/agency is responsible for initiating and conducting meetings for the purpose of developing, reviewing, and revising the IEPs for students with disabilities. For students initially entering programs of special education/related services, the eligibility determination/IEP development/placement determination meeting must be completed within thirty calendar days of the evaluation procedures. 


3.
Implementation of IEPs



The IEP must be finalized before placement and be in effect before special education and related services are provided. The IEP must be implemented as soon as possible but not later than seven calendar days following the IEP meeting. The student’s IEP must be accessible to each general education teacher, special education teacher, related-service provider, and other service provider who is responsible for its implementation. Each teacher and provider must be informed of his or her specific responsibilities related to implementing the student’s IEP and the specific accommodations, modifications, and supports that must be provided for the student in accordance with the IEP.


4.
IEPs for Children Ages Three through Five



All children with disabilities ages three through five must have IEPs that are developed and revised consistent with the requirements in this section of these regulations.


5.
Initial IEPs, Provision of Services



The student must be evaluated following the school district’s/agency’s receipt of parent consent to an initial evaluation of that student. If the student is determined to be eligible for services under the IDEA, special education and related services are made available to him or her in accordance with an IEP. 


6.
Review and Revision of IEPs



Each school district/agency must initiate and conduct meetings periodically to review each student's IEP and, if appropriate, to revise its provisions. A meeting must be held at least once every twelve months to determine whether the annual goals for the student are being achieved and whether the IEP needs to be revised in any way. This meeting shall address the following:



a.
any lack of expected progress toward the annual goals described in this section of these regulations and in the general curriculum, if appropriate,



b.
the results of any reevaluation conducted under the section of these regulations titled “Evaluation and Determination of Eligibility,”



c.
information about the student provided to or by the parents as described in the section of these regulations titled “Evaluation and Determination of Eligibility,”



d.
the student’s anticipated needs, and



e.
any other appropriate matter.


7.
IEP Team



Each school district/agency must ensure that the IEP team for each student with a disability includes the following participants:



a.
A representative of the school district/agency, other than the student's teacher, who is qualified to provide or to supervise the provision of specially designed instruction to meet the unique needs of students with disabilities, who is knowledgeable about the general curriculum and about the availability of resources of the school district/agency, and who may also be acting in another role as a member of the IEP team as one of the following:




(1)
a district representative/designee who meets state certification requirements for school administrators, supervisors, or special education instructional personnel;




(2)
a principal;




(3)
a special education consultant;




(4)
a school psychologist; or




(5)
a guidance counselor.



b.
At least one general education teacher of the student with a disability, if that student is, or may be, participating in the general education environment. As a member of the IEP team for a student with a disability, the general education teacher must, to the extent appropriate, participate in the development, review, and revision of the student’s IEP, including assisting in the determination of suitable positive behavioral interventions and strategies for the student and in the determination of supplementary aids and services, program modifications, or supports for school personnel that must be provided for the student consistent with this section of these regulations.



c.
At least one special education teacher who is qualified in the area of the student’s disability or, where appropriate, at least one special education provider of the student. The speech-language therapist is considered to be a student’s teacher and must be in attendance during meetings to develop the IEP for any student who has only a speech-language disability. The speech-language therapist may not serve as both the school district/agency representative and the teacher during the same meeting.



d.
The parents of the student with a disability. One or both of the student’s parents, legal guardian, or surrogate parents must be invited to participate in the meeting.



e.
The student who is the subject of the meeting, when appropriate. The student must be invited to attend the meeting when the parents determine it is appropriate or when transition needs or services are to be discussed. 



f.
Other individuals who have knowledge or special expertise regarding the student, including related-services personnel as appropriate, at the discretion of the parent or the school district/agency. The determination of the knowledge or special expertise of any individual is made by the parents or the school district/agency who invited the individual to be a member of the IEP team.



g.
An individual who can interpret the instructional implications of evaluation results. This person may also be acting in another role as a member of the IEP team.



h.
A representative of any other agency that is likely to be responsible for providing or paying for transition services. If an agency that was invited to send a representative to a meeting does not do so, the school district/agency must take other steps to obtain the participation of the other agency in the planning of any transition services. 



i.
The director of Programs for Career and Technical Education and/or the appropriate career and technical education representative for a student who is fifteen years of age or who is in the ninth grade, whichever has occurred first. This requirement applies for grades nine through twelve, unless career and technical education is determined to be inappropriate during the meeting at the ninth-grade level.


8.
Parent Participation



a.
Each school district/agency must take steps to ensure that one or both of the parents of a student with a disability are present at each IEP meeting or are afforded the opportunity to participate. 



b.
At least seven calendar days prior to the meeting, the school district/agency must ensure that a letter is provided to the parents in the primary language of their home and a copy maintained in the student's folder, which must include the following rights/information:




(1)
The specific purpose of the IEP meeting.




(2)
The time (hour), date, and specific location (school or building) of the IEP meeting.




(3)
The names and the specific positions of participants who will be in attendance at the IEP meeting.




(4)
A statement of the parents’ right to reschedule the meeting at a mutually agreeable time, date, and/or location.




(5)
A statement of the parents’ right to determine whether their child will be a participant during the scheduled meeting.




(6)
A statement that their child will be invited to be a participant in the meeting if transition needs and/or services are to be discussed.




(7)
A statement of the parents’ right to bring other participants who have knowledge or special expertise regarding the student to the meeting. 




(8)
A statement of the parents’ right to participate as equal members of the student multidisciplinary team.




(9)
A statement of the parents’ right to request a new IEP meeting any time they feel it is warranted.




(10)
A statement that the parents must be provided a copy of their child’s IEP.




(11)
A statement of the parents’ right to be provided with an interpreter when there is a communication barrier.




(12)
A statement that (a) if the student is fourteen years of age or older, or will turn age fourteen during the effective dates of the IEP, the IEP team shall discuss transition service needs, focusing on his or her courses of study, or (b) if the student is sixteen years of age or older, or will turn sixteen during the effective dates of the IEP, the IEP team shall discuss transition services and incorporate a transition services plan into the IEP. Transition services for younger students may also be discussed if the IEP team or the parents deem these services appropriate.




(13)
A statement that if transition services are to be discussed, the specific agencies that are likely to be responsible for providing or paying for transition services must be invited to the meeting. These specific agencies must be identified.



c.
If neither parent can attend, the school district/agency must use other methods to ensure parent participation, including individual or conference telephone calls.


9.
Conducting an IEP Meeting without a Parent in Attendance



a.
A meeting may be conducted without a parent in attendance if the school district/agency is unable to convince the parents that they should attend. In this case, the school district/agency must have a record of its attempts to arrange a mutually agreed-upon time and place, such as




(1)
detailed records of telephone calls made or attempted and the results of those calls,




(2)
copies of any correspondence sent to the parents and any responses received, and




(3)
detailed records of visits made to the parents’ home or place(s) of employment and the results of those visits.



b.
An IEP meeting may be conducted without a parent in attendance only when the parents cannot be convinced that they should attend following a minimum of two attempts to arrange a mutually convenient meeting. If these attempts to gain the parents' participation are not successful, the meeting will be conducted as scheduled.



c.
When the parents are not in attendance, within ten calendar days following the meeting a copy of the IEP/LRE (least restrictive environment) forms must be provided to the parents. 



d.
The school district/agency shall take whatever action is necessary to ensure that the parents understand the proceedings at the IEP meeting, including arranging for an interpreter for parents with deafness or whose native language is other than English.


10.
Development, Review, and Revision of IEP



a.
In developing each student’s IEP, the team must consider the strengths of the student and the concerns of the parents for enhancing the education of their child, the results of the initial or most recent evaluation of the student, and the results of the student’s performance on any general statewide or districtwide assessments, as appropriate.



b.
The IEP team must document the consideration of the following special factors:




(1)
In the case of a student whose behavior impedes his or her learning or that of others, the team must consider, as appropriate, approaches including positive behavioral interventions, strategies, and supports to address that behavior.




(2)
In the case of a student with limited English proficiency, the team must consider the language needs of the student as these needs relate to his or her IEP.




(3)
In the case of a student who is blind or visually impaired, the team must provide for instruction in braille and in the use of braille unless the team determines—after an evaluation of the student's reading and writing skills, his or her needs with regard to the appropriate reading and writing media, including an evaluation of his or her future need for instruction in braille or the use of braille—that instruction in braille or the use of braille is not appropriate for the student. 





In accordance with S.C. Code Ann. § 59-34-40 (Supp. 2000), instruction in braille reading and writing must be sufficient to enable each legally blind student to communicate effectively and efficiently with the same level of proficiency expected of the student’s peers of comparable ability and grade level. The student’s IEP must specify





(a)
the results obtained from the assessment required in Section 59-34-30,





(b)
how braille will be implemented as the primary mode for learning through integration with other classroom activities,





(c)
the date on which braille instruction will commence,





(d)
the length of the period of instruction and the frequency and duration of each instructional session, and





(e)
the level of competency in braille reading and writing to be achieved by the end of the period and the objective assessment measures to be used.






If a decision has been made with respect to the assessment that braille instruction or use is not required for the student, then a description of the evidence used to determine that the absence of braille instruction or use will not impair the student’s ability to read and write effectively must be included.




(4)
The team must consider the communication needs of the student and, in the case of a student who is deaf or hard of hearing, must consider the student’s language and communication needs, opportunities for the student to have direct communications with peers and professional personnel in his or her language and communication mode, the student’s academic level, and the student’s full range of needs, including opportunities for direct instruction in his or her language and communication mode.




(5)
The team must consider whether the student requires assistive technology devices and services.



c.
In conducting a meeting to review and if appropriate revise a student’s IEP, the team must consider the factors as stated previously in this section of these regulations. If in considering these factors, the team determines that a student needs a particular device or service including an intervention, accommodation, or other program modification in order for the student to receive a FAPE, the team must include a statement to that effect in the student’s IEP. 



d.
The IEP team is not required to include information under one component of a student’s IEP that is already contained under another component.


11.
Content of the IEP



A draft IEP that has been labeled as a draft may be prepared by the school district/agency prior to the meeting. It must be made clear to the parents and other participants that the draft IEP has been prepared for discussion purposes only and may be revised during the meeting. The IEP for each student with a disability must include the following components:



a.
The month, day, and year that the IEP will be initiated (beginning date for the IEP services and modifications). Appropriately completed IEPs must be implemented within seven calendar days following the IEP meeting for students initially entering a program of special education or for students whose placement has been changed, except when the meetings occur immediately prior to or during the summer or other vacation periods.



b.
The anticipated date (month, day, and year) that the IEP is to be completed. 



c.
The anticipated date (month, day, and year) of the IEP annual review meeting. 



d.
The anticipated frequency, location, and duration of the services and modifications included in the IEP.



e.
A statement of the present levels of educational performance, including how the student’s disability affects his or her involvement and progress in the general curriculum (i.e., the same curriculum as for students without disabilities) or, for a preschool child as appropriate, how the disability affects his or her participation in appropriate activities. 



f.
A statement of measurable annual goals, including short-term objectives/benchmarks related to




(1)
meeting the student’s needs that result from his or her disability for each annual goal to enable the student to be involved in and progress in the general curriculum (i.e., the same curriculum as for students without disabilities) and




(2)
meeting each of the student’s other educational needs that result from his or her disability. 



g.
A statement explaining the methods by which the student’s progress toward the annual goals will be measured and how the student’s parents will be regularly informed—at least as often as the parents of students without disabilities are informed—regarding the student’s progress toward the annual goals and the extent to which that progress is sufficient to enable the student to achieve the goals by the end of the year.



h.
The type of physical education (P.E.) to be provided, such as regular P.E. for nondisabled students, modified/adapted P.E. for nondisabled students, specially designed P.E., or P.E. in separate facilities. If the student has completed the requirements for P.E. or is medically exempt from P.E., the IEP team must reflect this fact in the designated space in the IEP. If minor modifications are required in order for the student to be able to participate in the regular P.E. program, these modifications must be described in the IEP. In cases where the student requires specially designed P.E. or P.E. in separate facilities, the program must be addressed in all applicable areas of the IEP, including present levels of performance, annual goals, short-term objectives/benchmarks, and the services to be provided.



i.
The type of career and technical education to be provided to the student, such as general career and technical education for nondisabled students, modified/adapted career and technical education for nondisabled students, or specially designed career and technical education. Equal access to the full range of career and technical programs must be provided to students with disabilities in the LRE. Career and technical education programs and activities must be included, whenever appropriate, as a component of the IEP and must be planned through coordination with representatives of career and technical education and special education. Career and technical education must always be addressed in the IEP, even if “N/A” is appropriate, for those students who are fifteen years of age or in the ninth grade, whichever has occurred first. If minor modifications are required in order for the student to be able to participate in the general career and technical education program, the modifications must be described in the IEP. In cases where the student requires specially designed career and technical education, the program must be addressed in all applicable areas of the IEP, including present levels of performance, annual goals, short-term objectives/benchmarks, and the services to be provided.



j.
A statement of the transition-service needs that focuses on the course of study, such as participation in advanced placement courses or in a career and technical educational program, for each student with a disability who has reached the age of fourteen or who will reach fourteen during the implementation period of the IEP—and for a younger student, if it is determined appropriate by the IEP team. This statement must be updated annually. A statement of the needed transition services must be included for each student who has reached the age of sixteen or will reach sixteen during the implementation period of the IEP—and for a younger student, if it is determined appropriate by the IEP team. This statement must be updated annually. A statement of the interagency responsibilities or any needed linkages must be included, if appropriate. 



k.
A statement that the student has been informed of the rights that will transfer to him or her on reaching the age of majority, beginning at least one year before the student reaches the age of eighteen. Also included in the IEP must be a statement explaining that the parents have been informed that the rights will be transferred to the student (unless the probate court has determined the student to be incompetent) but that the parents shall continue to receive required parent notices.



l.
A statement that the appropriateness of ESY services has been determined. If ESY program/services are determined to be required, an IEP team must develop an addendum to an IEP that specifies the ESY services. The ESY addendum must include the following components:




(1)
the annual goals and short-term objectives/benchmarks from the student's current IEP that will be continued during the extension of the school year;




(2)
the type of special education and related services to be provided, the location of these services, the amount of time to be spent in special education, and the projected beginning and ending dates of the extended services; and




(3)
the type of transportation to be provided, if necessary.



m.
A statement as to whether the student will be subject to the rules/guidelines as outlined in a school’s student handbook. Any adaptations that the IEP team has determined necessary must also be explained.



n.
A statement as to whether the student will work toward a state-issued diploma or a certificate.



o.
A statement that the student must participate in the regular statewide and districtwide testing programs. All students with disabilities are required to participate in the testing program or in an alternate assessment. The IEP team must determine whether the student will participate in statewide alternate assessments based on the participation criteria. Any individual accommodations and/or modifications in the administration of statewide or districtwide assessments of student achievement that are needed in order for the student to participate in the assessment must also be included in the IEP. If the IEP team determines that the student cannot participate in a particular statewide or districtwide student-achievement assessment, a statement of why that assessment is not appropriate for the student and how the student will be assessed must be included in the IEP.



p.
A statement as to whether the student requires promotion/retention standards that are different from those that nondisabled students must meet. If alternative promotion/retention standards are necessary, the IEP team must describe the alternative goals and promotion standards that are applicable for the student.



q.
A statement of the decisions regarding related services, if appropriate, that have been made during the IEP meeting. The need for related services (e.g., mental health services including psychological counseling, physical therapy, occupational therapy) must be determined by the IEP team. All related services that are needed to enable the student to benefit from special education must be listed in the IEP. These services must be provided at no cost to the student or to his or her parents. Each related service and the amount of time the service must be provided must also be stated in the IEP. Related services must be addressed, even if “N/A” or “None” is appropriate. Changes in the amount of time allotted to each service listed in the IEP may be made only through another IEP meeting. Goals, objectives/benchmarks, and present levels of performance are required for all related services other than routine or maintenance types of related services (e.g., daily minibus transportation), which require descriptions of the service(s) to be provided. Goals, objectives/benchmarks, and present levels of performance are required, however, for all related services involving any type of instructional activity provided to the student (e.g., learning to control his or her behavior on the bus, learning to self-catheterize).



r.
A statement describing the specific special education and related services, program modifications/supports, and supplementary aids and services to be provided to the student or on behalf of the student. The IEP must also include a description of the program modifications or supports for school personnel that must be provided to the student to enable him or her to 




(1)
advance appropriately toward attaining the annual goals, 




(2)
be involved and progress in the general curriculum in accordance with the present levels of educational performance, 




(3)
participate in extracurricular and other nonacademic activities, and 




(4)
be educated and participate with other students with disabilities and nondisabled students in appropriate activities. 




The IEP team must indicate the frequency and location of each supplementary service, program modification/supports, or aid to be provided. The school district/agency must ensure that assistive technology devices or assistive technology services, or both, are made available to a student with a disability, if required, as a part of his or her special education, related services, or supplementary aids and services. On a case-by-case basis, the use of school-purchased assistive technology devices in a student’s home or in other settings is required if the student’s IEP team determines that the student needs access to those devices in order to receive a FAPE.



s.
A statement as to the extent (e.g., hours per week, periods per week) to which the student will participate in academic, nonacademic, and extracurricular activities in the general educational environment. The amount of time the student will spend in the special education program must also be stated in the IEP in terms of hours per week or periods per week.


12.
Students with Disabilities Convicted as Adults and Incarcerated in Adult Prisons



There is no requirement that a FAPE must be provided to any student between the ages eighteen and twenty-one who, in his or her last educational placement prior to incarceration in an adult correctional facility, did not have an IEP under this section of these regulations. The IEPs of students incarcerated in an adult correctional facility need not relate to the requirements of IDEA relating to participation of students with disabilities in general assessments. The requirements of IDEA relating to transition planning and transition services do not apply to students whose eligibility under these regulations will end because of their age before they are eligible to be released from prison based on consideration of their sentences and eligibility for early release.



The IEP team of a student with a disability who is convicted as an adult under state law and incarcerated in an adult prison may modify the student’s IEP or placement if the State has demonstrated a bona fide security or compelling penological interest that cannot otherwise be accommodated.


13.
Agency Responsibilities for Transition Services



If a participating agency, other than the school district/agency, fails to provide the transition services described in the IEP in accordance with the transition requirements in this section of these regulations, the school district/agency must reconvene the IEP team to identify alternative strategies to meet the transition objectives for the student set out in the IEP. Nothing in this section of these regulations relieves any participating agency, including a state vocational rehabilitation agency, of the responsibility to provide or pay for any transition service that the agency would otherwise provide to students with disabilities who meet the eligibility criteria of that agency.


14.
Private School Placements by Public Agencies



a.
For students with disabilities placed by a school district in a private school, the school districts must conduct meetings to develop the IEPs prior to the provision of special education/related services by the private schools to the students. Before a school district places a student with disabilities in a private school, the school district must initiate and conduct a meeting to develop the IEP prior to the delivery of special education/related services by the private school. The school district must ensure that an appropriate representative from the private school where the student is enrolled participates in the development of the IEP and annual review.



b.
After a student with disabilities is placed in a private school by the school district, any meetings to review or revise the student's IEP may be initiated by the private school at the discretion of the school district, provided that the parents and a school district representative are involved in the decision-making process and agree to any proposed changes in the program before these changes are implemented. The responsibility for compliance with these requirements remains with the school district.



c.
For a student with disabilities enrolled in a private or parochial school and receiving special education and related services, as appropriate, from a school district, the school district where the student is a legal resident has the responsibility for initiating and conducting meetings to develop, review, and revise the IEP. The school district shall be responsible for ensuring the participation of private school representatives in these meetings.


15.
IEPs for Students Transferring from One School District to Another



When a student has transferred from one school district to another, the receiving school district must ensure that special education and related services, as appropriate, are available to the student in conformity with an IEP. An IEP meeting must be conducted to review and revise the student’s IEP, as appropriate, as soon as possible but not later than seven calendar days after the parents enroll the student in the receiving school district. The receiving school district must ensure that the student has an IEP in effect before the school district can provide special education and related services. The receiving school district may meet this responsibility either by adopting the IEP the former school district developed for the student or by developing a new IEP for the student. Before the IEP is finalized, the receiving school district may provide interim services agreed to by the parents and by the receiving school district. If the parents and the receiving school district are unable to agree on an interim IEP and placement, the receiving school district must implement the old IEP to the extent possible until a new IEP is developed. There must be no delay in providing a FAPE to the student.


16.
IEPs for Students Served in State-Operated Programs



a.
When a student with a disability is provided special education and related services by any public agency of the State, an IEP must be in effect before special education and related services are provided.



b.
State-operated programs having educational responsibility must develop IEPs for all students with disabilities under their jurisdiction. When a school district initiates placement in a state-operated program having education responsibility and the state-operated program accepts jurisdiction, however, the state-operated program must assume responsibility for the review/revision of the current IEP involving the school district initiating placement. 



c.
When a student with a disability formerly served by a state-operated program transfers to a school district, the school district is responsible for involving appropriate personnel from the state-operated program for the review/revision of the student’s IEP.



d.
In those instances where a school district maintains educational responsibility for a student with a disability and contracts with a state-operated program for service delivery, the school district is responsible for the initial development and subsequent reviews of the IEP.



e.
When a student with a disability is placed in a state-operated program not having educational responsibility, the IEP must be developed by the student’s home school district and must be in effect before special education and related services are provided. The home school district must assume responsibility for subsequent reviews/revisions of the IEP and must involve the state-operated program.


17.
IEP Accountability



a.
Each school district/agency must provide special education and related services to a student with a disability in accordance with the student’s IEP and must make a good faith effort to assist the student to achieve the goals and objectives/benchmarks listed in the IEP.



b.
Each school district/agency must provide special education and related services to a student with a disability in accordance with an IEP. The school district/agency, teacher, or other person, however, may not be held accountable if a student does not achieve the growth projected in the annual goals and objectives/benchmarks.

H.
Procedural Safeguards


1.
The SDE must ensure that each school district/agency establishes, maintains, and implements procedural safeguards that meet the requirements of Part B of the IDEA and the regulations in this section.



a.
Opportunity to Examine Records and Parent Participation in Meetings



In accordance with Part B of the IDEA and the requirements in the section of these regulations titled “Confidentiality of Personally Identifiable Information,” the parents of a child with a disability must be afforded an opportunity to




(1)
inspect and review all education records with respect to the identification, evaluation, and educational placement of the student and to the provision of a FAPE for the student and 




(2)
participate in meetings with respect to the identification, evaluation, and educational placement of the student and to the provision of a FAPE for the student.



b.
Parent Participation in Meetings



The school district/agency must provide notice to ensure that parents of students with disabilities have the opportunity to participate in meetings. It shall be the responsibility of the district/agency to




(1)
Notify parents of the meeting early enough to ensure that they will have an opportunity to attend (at least seven calendar days prior to the meeting, except in the instance of a notification to an expedited hearing, which must be at least two business days prior to the expedited hearing). A copy of the communication delivered to each parent, legal guardian, or surrogate parent must be maintained in the student’s folder.




(2)
Notify parents of their right to schedule the meeting at a mutually agreed-upon time and place. The purpose, time (including date and hour), and location of the meeting and the persons who will be in attendance (names and specific positions) must also be included in the notification.



c.
Parent Involvement in Placement Decisions




(1)
The school district/agency must ensure that the parents of each student with a disability are members of any group that makes decisions on the educational placement of their child. If neither parent can participate in a meeting in which a decision is to be made relating to the educational placement of their child, the school district/agency must use other methods to ensure their participation, such as individual or conference telephone calls. 




(2)
A placement decision may be made by an IEP team without the involvement of the parents if the school district/agency is unable to obtain the parents’ participation in this decision. In this case, the school district/agency must have a record of its attempts to ensure parental involvement at a mutually agreed-upon time and place, such as





(a)
detailed records of telephone calls made or attempted and the results of those calls;





(b)
copies of correspondence sent to the parents and any responses received; and





(c)
detailed records of visits made to the parents’ home or place(s) of employment and the results of those visits.



d.
The school district/agency must take whatever action is necessary to ensure that the parents understand and are able to participate in any group discussions relating to the educational placement of their child, including arranging for an interpreter for parents with deafness or whose native language is other than English.


2.
Independent Educational Evaluation



a.
Parents must be informed of their right to obtain an independent educational evaluation if they disagree with the evaluation obtained by the school district/agency as specified in the full explanation of procedural safeguards (listing of parental rights) included in section B, part 13, “Definitions.” The parents must be provided a list of places to obtain an independent educational evaluation upon request as well as the school district’s/agency’s criteria for obtaining educational evaluations at public expense. 



b.
If a due process hearing is held to determine if the school district/agency is responsible for reimbursement of an independent educational evaluation already obtained by the parent, the school district/agency may not be held responsible if it demonstrates that the evaluation does not meet school district/agency criteria. When a parent requests an independent educational evaluation at public expense, the school district/agency must, without unnecessary delay, either initiate a due process hearing to show that its evaluation is appropriate or ensure that an independent educational evaluation is provided at public expense. 



c.
If the final decision is that the school district’s/agency’s evaluation is appropriate, the parent still has the right to obtain an independent educational evaluation but not at public expense.



d.
If a parent requests an independent educational evaluation, the school district/agency may ask the parent to explain the reason why he or she objects to the school district’s/agency’s evaluation. An explanation by the parent may not be required, however, and the school district/agency may not unreasonably delay either providing the independent educational evaluation at public expense or initiating a due process hearing to defend the school district’s/agency’s evaluation.



e.
If the parent obtains an independent educational evaluation at private expense, the results of the evaluation must be considered by the school district/agency in any decision made with respect to the provision of a FAPE for the student and may be presented as evidence at a hearing regarding the student.



f.
If a due process hearing officer requests an independent educational evaluation as part of the hearing, the cost of the evaluation shall be at public expense.



g.
Whenever an independent educational evaluation is obtained at public expense, the criteria under which the evaluation is conducted, including the location of the evaluation and the qualifications of the examiner, must be the same as the criteria the school district/agency uses when it initiates an evaluation. Other than these criteria, the school district/agency must not impose conditions or timelines related to obtaining an independent educational evaluation at public expense.


3.
Prior Notice by the School District/Agency and Content of Notice



a.
Notice




Written notice that meets the requirements of the following section titled “Content of Notice” must be given to the parents of a student with a disability at least seven calendar days before the school district/agency proposes to initiate or change the identification, evaluation, or educational placement of the student or the provision of a FAPE to the student. Written notice must also be given to parents if the school district/agency refuses to initiate or change the identification, evaluation, or educational placement of the student or the provision of a FAPE to the student. If the notice relates to an action proposed by the school district/agency that also requires parental consent, the notice may be given at the same time parental consent is requested. 



b.
Content of Notice




The written notice must include the following:




(1)
A description of the action proposed or refused by the school district/agency.




(2)
An explanation of why the school district/agency proposed or refused to take the action.




(3)
A description of any other options considered and reasons why these options were rejected.




(4)
A description of each evaluation procedure, test, record, or report the school district/agency used as a basis for the proposal. Procedures include broad areas of assessment—such as physical, language, social, behavioral, emotional, achievement, and intellectual abilities—and the types of professionals involved in administering the tests or collecting the information.




(5)
Either a full explanation of all procedural safeguards (listing of parental rights) or both of the following:





(a)
a statement that the parents of a student with a disability have protection under the procedural safeguards of the IDEA and, if this notice is not an initial referral for evaluation, the means by which a copy of a description of the procedural safeguards can be obtained and





(b)
a list of sources for parents to contact to obtain assistance in understanding the provisions of the IDEA.



c.
Notice in Understandable Language




The full explanation of procedural safeguards (listing of parental rights) and all notices to parents of students with disabilities must be




(1)
Written in a language that is understandable to the general public.




(2)
Provided in the native language of the parent or other mode of communication used by the parent, unless it is clearly unfeasible to use that language or any mode of communication. If the native language or other mode of communication of the parent is not a written language, the school district/agency must ensure that





(a)
the notice is translated orally or by other means to the parent in his or her native language or other mode of communication,





(b)
the parent understands the content of the notice, and





(c)
there is written evidence that the requirements regarding the procedural safeguards notice have been met.


4.
Procedural Safeguards Notice



a.
A copy of the full explanation of all of the procedural safeguards (listing of parental rights) available to the parents of a student with a disability must be given to the parents at a minimum upon



(1)
the initial referral for evaluation,




(2)
each notification of an IEP meeting,




(3)
reevaluation of the student, and




(4)
the receipt by the school district/agency of a request for a due process hearing under the IDEA.



b.
The procedural safeguards notice must include a full explanation of all the procedural safeguards specified in the definition of “full explanation of procedural safeguards” (listing of parental rights) in section B, part 13, “Definitions.” This notice must meet the requirements specified in the previous section titled “Notice in Understandable Language.”


5.
Parental Consent



a.
Informed parental consent must be obtained before




(1)
An initial evaluation or reevaluation can be conducted.




(2)
An initial provision of special education and related services to a student with a disability.




(3)
A change in placement that is either a change in the category of disability or in the program model and not dismissal from a program of special education. This informed consent need not be obtained, however, if the school district/agency can document that it has taken reasonable measures to obtain consent but the student’s parents have failed to respond. Parents must be provided a minimum of two notifications requesting they sign the permission for change of placement. If the parents do not respond following a minimum of two notifications, the school district/agency may not implement the change of placement for a period of ten days following the second notification. 



b.
Parental consent is not required before




(1)
a review of existing data can be conducted as part of an evaluation or a reevaluation and




(2)
a test or other evaluation that is administered to all students, unless consent is required of the parents of all students before administration of that test or evaluation.



c.
Prior parental consent for evaluation must be obtained when students are singled out to receive selective screening or evaluation instruments such as formal and standardized assessments beyond mass screening. Procedural safeguards requirements, including provision to parents of a listing of all parental rights, must be implemented at this time. Parental consent is not required for routine mass screening for vision, hearing, and speech, even when used for staffing decisions. Permission for the intervention process is not required, but parents must be given the opportunity to participate in the process. When the intent is that observations completed during the intervention process are to be used in evaluating a student for a program of special education, due process requirements under the IDEA must be implemented.



d.
If the parents of a student with a disability refuse consent for initial evaluation or a reevaluation, the school district/agency should determine on a case-by-case basis whether to pursue the evaluation by using the due process hearing procedures or the mediation procedures specified in this document, if appropriate.



e.
The school district/agency may not use a parent’s refusal to consent to one service or activity to deny the parent or student any other service, benefit, or activity of the school district/agency, except as stipulated in this document.


6.
Mediation



a.
Mediation is available to allow parties to resolve disputes when the school district/agency proposes or refuses to initiate or change the identification, evaluation, or educational placement of the student or the provision of a FAPE for a student. Mediation shall be offered whenever a due process hearing is requested. 



b.
Procedures have been established to ensure that the mediation process is




(1)
voluntary on the part of the parties,




(2)
not used to deny or delay a parent’s right to a due process hearing or to deny any other rights afforded under federal and state requirements,




(3)
conducted by an impartial mediator who has been trained by the SDE in effective mediation techniques and is included on the list maintained by the SDE of persons who are qualified mediators and knowledgeable in laws and regulations relating to the provision of special education and related services,




(4)
conducted by an impartial mediator who has been selected either on a random basis, a rotational basis, or with both parties involved in selecting the mediator and agreeing with the selection of the individual who will mediate, and




(5)
scheduled in a timely manner and held in a location that is convenient to the parties in the dispute.



c.
The State shall bear the cost of the mediation process by directly paying for the training of all mediators and flowing through IDEA, Part B funds that may be used for all aspects of the mediation process, including the cost of meetings to encourage mediation.



d.
The agreement reached by the parties to the dispute in the mediation process must be set forth in a written mediation agreement.



e.
Discussions that occur during the mediation process must be confidential and may not be used as evidence in any subsequent due process hearings or civil proceedings. The parties to the mediation process may be required to sign a confidentiality pledge prior to the commencement of the process.



f.
An individual who serves as a mediator must not




(1)
be an employee of the school district or any state agency that provides a FAPE for students with disabilities or




(2)
have a personal or professional conflict of interest.



g.
A person who otherwise qualifies as a mediator is not to be considered an employee of a school district or state agency solely because he or she is paid by the school district/agency to serve as a mediator.



h.
A school district/agency may establish procedures to require parents who elect not to use the mediation process to meet, at a time and location convenient to the parents, with a disinterested party




(1)
who is under contract with a parent training and information center or community parent resource center in the State established under the IDEA or an appropriate alternative dispute resolution entity and




(2)
who would explain the benefits of the mediation process and encourage the parents to use the process.



These procedures may not be used to deny or delay a parent’s right to a due process hearing or to deny any other rights afforded under federal and state regulations.


7.
Due Process Hearings



a.
The parents or the school district/agency may initiate a due process hearing if the district/agency should propose to initiate or change any matter relating to the identification, evaluation, or educational placement, or the provision of a FAPE to the child and if the district/agency should refuse to initiate or change any of these circumstances.



b.
The hearing must be conducted by the school district/agency that is directly responsible for the education of the student. When a child with a disability is placed in a school district/agency that does not have educational responsibility for him or her and a due process hearing becomes necessary, the hearing is the responsibility of the student’s home school district and must be conducted in accordance with these procedures.



c.
When a due process hearing is initiated under this section, the school district/agency must inform the parents of the availability of mediation.



d.
When a hearing is initiated, the coordinator of Programs for Children with Disabilities must notify the parents by certified mail, return receipt requested, on the same day that the request for the hearing is submitted to an impartial due process hearing officer. The notice to parents shall contain




(1)
a list of agencies/organizations in the community where free/low cost legal and other relevant services may be available to parents who request the information or at any time when either the parents or the school district/agency initiates a due process hearing;




(2)
a copy of the original notice requesting permission for the proposed action, as well as a statement as to the reason that the hearing is being requested;




(3)
a statement that school files, reports, and records pertaining to the student must be made available for inspection and copying, consistent with the school district’s/agency's procedures concerning confidentiality;




(4)
a detailed description of all the rights regarding procedures at the due process hearing;




(5)
a statement of the parents’ right to appeal the decision resulting from the due process hearing; and




(6)
the statement that “In any action or proceeding brought under this subsection, the court, in its discretion, may award reasonable attorneys’ fees as part of the costs to the parents or guardian of a child or youth with a disability who is the prevailing party.”



e.
Funds under the IDEA may not be used to pay attorneys’ fees.



f.
When parents initiate a hearing on the proposal/refusal to change or to initiate the identification, evaluation, or educational placement of the student or the provision of a FAPE to the student, the parent of a student with a disability or the attorney representing the student must provide notice, which shall remain confidential, to the school district/agency. The notice must include the following:




(1)
the name of the student,




(2)
the address of the residence of the student,




(3)
the name of the school the student is attending,




(4)
a description of the student’s problem as it relates to the proposed change or initiation, including the facts surrounding the problem, and




(5)
a proposed resolution to the problem to the extent known and available to the parents at the time.



g.
A model form developed by the SDE shall be provided to parents to assist them in filing a request for a due process hearing that includes the required information. 



h.
The school district/agency must not deny or delay a parent’s right to a due process hearing for his or her failure to provide notice that includes the required information.


8.
Impartial Due Process Hearing Officers



The school district/agency shall procure persons to serve as impartial due process hearing officers for due process hearings conducted at the local level. 



a.
Only persons trained by the SDE may conduct hearings for the school district/agency. 



b.
Persons who have formerly been employed by the school district/agency are not considered eligible. 



c.
A due process hearing officer will be selected without regard to race, sex, creed, or category of disability.



d.
The school district/agency will require each person agreeing to serve as a due process hearing officer to sign a statement verifying that he or she meets the required qualifications:




(1)
A due process hearing officer must be at least twenty-one years of age and must hold either a high school diploma or an equivalent credential.




(2)
A due process hearing officer must be unbiased toward or against any party involved in the hearing.




(3)
A due process hearing officer must have no personal or professional conflict of interest. 




(4)
A due process hearing officer shall not be an officer, agent, school board official, or employee of the school district/agency that is involved in the education or care of the student. A person who otherwise qualifies to conduct a hearing is not to be considered an employee of the school district/agency solely because he or she is paid by the school district/agency to serve as a due process hearing officer.



e.
Each school district/agency must keep a list of the persons who serve as due process hearing officers and must maintain signed statements of their qualifications, in addition to statements of pertinent information such as verification that the person is over the age of twenty-one, the level of education he or she has attained, and the person’s current occupation or former occupation if retired.



f.
If the parents should raise an objection and provide a reason concerning a potential bias or a personal or professional conflict with regard to the due process hearing officer who has been appointed by the school district/agency, the school district/agency must go to the next name on the list of persons who serve as due process hearing officers for the school district/agency. If the school district/agency has exhausted all of the names on its list and the parents and school district/agency are still unable to reach an agreement regarding the due process hearing officer, then a due process hearing officer will be appointed by the SDE from the supplemental list maintained by the SDE. 


9.
Hearing Rights

a.
Procedures Prior to the Hearing




(1)
The school district/agency must submit the request for a due process hearing to an impartial due process hearing officer within ten calendar days after it receives that request, and it must notify the parents of all items specified in the sections of these regulations titled “Due Process Hearings,” and “Prior Notice by the School District/Agency and Content of Notice.”




(2)
Within five calendar days after receiving the request for a hearing, the due process hearing officer will notify the parties of the time, date, and location of the hearing. The school district/agency will provide assistance to the due process hearing officer, if necessary, concerning the acquisition of a meeting room and any secretarial assistance needed. The notification will be provided twenty calendar days prior to the scheduled date of the hearing, which will be conducted at a time, date, and location reasonably convenient to the parents and the student involved. The notice shall inform the parties of the following:





(a)
their right to be accompanied and advised by counsel and by individuals with special knowledge or training with regard to the problems of students with disabilities;





(b)
their right to present evidence, confront, cross-examine, and compel the attendance of witnesses;





(c)
their right to prohibit the introduction of any evidence that has not been disclosed to them at least five calendar days prior to the hearing;





(d)
their right to obtain a written transcript—or, at the option of the parents, an electronic verbatim transcript—of the hearing (at no cost to the parents);





(e)
their right to obtain a written transcript—or, at the option of the parents, an electronic verbatim transcript—of the findings of fact and the decisions made at the hearing (at no cost to the parents);





(f)
the parents’ right to have present the student who is the subject of the hearing; and





(g)
the parents’ right to open the hearing to the public (otherwise, hearings will be closed).




(3)
At least five business days prior to a hearing described in this section, each party must disclose to all other parties all evaluations completed by that date and recommendations based on the evaluations that the party intends to use at the hearing. A due process hearing officer may bar any party who fails to comply with this paragraph from introducing the relevant evaluation or recommendation at the hearing without the consent of the other party.



b.
Placement during the Pendency of the Proceedings




(1)
The student will remain in his or her present educational placement unless all parties agree otherwise.




(2)
If the due process hearing involves the student’s initial admission to public school, the student, with the consent of the parents, must be placed in the public school program until the completion of all the proceedings.




(3)
If the student is dangerous to him- or herself or to others and the parents do not agree for the student to be removed from the present educational placement, the school district/agency can seek injunctive relief through the courts or through an expedited due process hearing to have the student removed.





(a)
If the decision of the due process hearing officer in an expedited due process hearing or the decision of a review official in an administrative appeal agrees with the school district/agency that a change of placement is appropriate, that placement must be treated as an agreement between the school district/agency and the parents and the student must be placed in an interim alternative educational setting.





(b)
If the decision of the due process hearing officer in an expedited due process hearing or the decision of a review official in an administrative appeal is in favor of the parent, however, the student shall remain in the present educational placement unless all parties agree otherwise. 



c.
A due process hearing shall be conducted in accordance with the following requirements:




(1)
Within forty-five calendar days after the school district/agency receives a request for or initiates a due process hearing, a final decision must be reached and the parties shall be notified in accordance with the following procedure. The due process hearing officer, however, may grant specific extensions of time requested by all parties beyond the forty-five-day time period.




(2)
The due process hearing officer shall have the power to subpoena.




(3)
The due process hearing officer shall preside at the hearing and conduct the proceedings in a fair and impartial manner. 




(4)
All parties involved in the hearing must have an opportunity to present evidence and testimony.




(5)
The parent and the school district/agency may have legal counsel and witnesses present at the hearing.




(6)
The hearing shall be closed to the public unless the parent requests an open hearing.




(7)
The parent and the school district/agency and their respective representatives shall have the right to present evidence and testimony.




(8)
The parent and the school district/agency and their respective representatives shall have an opportunity to confront and question all witnesses at the hearing.




(9)
A court reporter shall be available to create an official transcript of the hearing, unless the parties agree in writing that an audiotape of the hearing shall be made instead.




(10)
Interpreters shall be provided at no cost, as warranted, for parents whose primary language is other than English or who are unable to communicate through normal modalities.



d.
Due Process Hearing Officer Decisions




(1)
Within five calendar days after the hearing, the due process hearing officer shall issue a decision in accordance with the following requirements: 





(a)
The decision must be in writing and must be transmitted by certified mail to the parent and to the school district/agency.





(b)
The due process hearing officer’s decision must include findings of fact and conclusions and must state the reasons for these. The decision shall either approve or disapprove the proposed evaluation, placement, or change in placement, or action in question.





(c)
The due process hearing officer must make an independent decision based solely on evidence and testimony presented at the hearing.





(d)
The due process hearing officer’s decision must include a statement of all parties’ right to an appeal to the SDE.





(e)
The due process hearing officer's decision must provide notice that includes a statement that if any party disagrees with the decision an SDE appeal/impartial review may be initiated within ten calendar days of receiving notice of the decision. 





(f)
The due process hearing officer’s decision must include a statement that each party has a right to request an extension of time in which to file a request for administrative review.





(g)
The decision of the local due process hearing officer is binding on all parties, and any action directed by the due process hearing officer must be initiated immediately unless an appeal is filed.




(2)
The school district/agency must transmit the local due process hearing officer’s written findings of fact and decisions, after deleting personally identifiable information, to the SDE’s Office of Exceptional Children for transmittal to the State Advisory Council on the Education of Individuals with Disabilities. Additionally, these findings and decisions shall be made available to the public. All documentation of the local hearing shall be maintained by the school district/agency.



e.
Administrative Appeals/Impartial Review




(1)
A request for an appeal to the SDE may be initiated by any party for an impartial review of the decision resulting from a due process hearing at the local level within ten calendar days after the decision is rendered and received.




(2)
Any party filing an appeal with the SDE must notify the other parties of the appeal and provide a copy of the appeal, including written arguments, to the other parties.




(3)
The state-level administrative reviewing officer has the authority to grant a request for a specific extension of time in which to file a written administrative review request. 




(4)
A request for an extension of time in which to file an administrative review (beyond the ten-day time limit) must be made in writing to the director of the Office of Exceptional Children, who shall submit such request to the state-level administrative reviewing officer.




(5)
Within ten calendar days of receiving a request for an extension of time for filing an administrative review request, the state-level administrative reviewing officer may grant such a request for good cause shown. The concept of “good cause” is not exhaustive; however, it shall not include negligence or a matter of low priority in filing the request for a review. 




(6)
The state-level administrative reviewing officer may not grant an extension of more than twenty days beyond the original ten-day timeline. 




(7)
An appeal directed to the SDE must be in written form. If parents are unable to communicate through written notice, the school district/agency must provide assistance in this regard.




(8)
An appeal submitted to the SDE must include a written transcript, which the school district/agency must provide at no cost to the parents.




(9)
An appeal must include a statement of the local hearing officer’s decision following the hearing conducted at the local level, the specific points being appealed, and copies of all items entered as evidence. If the school district/agency is appealing the decision, the school district/agency must provide the names and addresses of the parents. The party filing the appeal may also include a written argument along with the request for an administrative appeal. When parents appeal the decision of the local due process hearing officer, the school district/agency must provide a copy of the local due process hearing officer’s decision and copies of all items entered as evidence at the local level.




(10)
Should the school district/agency appeal the decision of the local due process hearing officer to the SDE’s Office of Exceptional Children, the school district/agency is responsible for ensuring that the required procedures concerning an appeal are carried out. Additionally, the school district/agency must maintain all documentation concerning the appeal.



f.
Administrative Review Officer




If there is an appeal from the local due process hearing officer’s decision, the SDE shall conduct an impartial review of the hearing. The official conducting the review must




(1)
Examine the entire hearing record.




(2)
Ensure that the procedures at the hearing were consistent with the requirements of due process.




(3)
Seek additional evidence if necessary. If a hearing is held to receive additional evidence, the rights in section H, part 7, “Due Process Hearings,” shall apply to the hearing.




(4)
Afford the parties an opportunity for oral or written argument, or both, at the due process hearing officer’s discretion. Each review involving oral arguments shall be conducted at a time and place that is reasonably convenient to the parents and student involved.




(5)
Make an independent decision on completion of the review.




(6)
Give all parties a written copy—or, at the option of the parents, an electronic copy—of the findings of fact and decisions.




(7)
Issue a final decision within thirty calendar days after the SDE receives a request for an appeal and mail a copy of the decision to all parties. However, the state-level administrative reviewing officer may—at the request of any party—grant, for cause, specific extensions of time that result in the issuance of a decision beyond the thirty-day period for administrative appeals/impartial reviews.



g.
Finality of Decision/Appeal/Impartial Review



The decision of the administrative review due process hearing officer is binding on all parties, and any action directed by the due process hearing officer shall be initiated immediately unless an appeal is filed.



h.
Civil Action




(1)
Any party who is aggrieved by the findings and decision of the school district’s/agency’s proposal/refusal to initiate or change the identification, evaluation, or educational placement of the student or the provision of a FAPE to the student or is aggrieved by the findings and decision regarding the disciplinary procedures outlined under Part B of the IDEA but who does not have the right to an appeal under the disciplinary procedures of Part B of the IDEA has the right to bring a civil action with respect to the issues presented in the hearing. The action may be brought in any state court of competent jurisdiction or in a district court of the United States without regard to the amount in controversy.




(2)
Any party aggrieved by the findings and decision in an appeal of a decision by a local due process hearing officer regarding the school district’s/agency’s proposal/refusal to initiate or change the identification, evaluation, or educational placement of the student or the provision of a FAPE to the student has the right to bring a civil action with respect to the complaint presented pursuant to Part B of the IDEA relating to these issues. The action may be brought in any state court of competent jurisdiction or in a district court of the United States without regard to the amount in controversy.




(3)
In any action brought under this section, the court shall receive the records of the administrative proceedings, shall hear additional evidence at the request of a party and, basing its decision on the preponderance of the evidence, shall grant the relief that the court determines to be appropriate.




(4)
The district courts of the United States have jurisdiction of actions brought under Section 615 of Part B of the IDEA relating to procedural safeguards with the respect to the provision of a FAPE by school districts/agencies, without regard to the amount in controversy.




(5)
Nothing in this part restricts or limits the rights, procedures, and remedies available under the U.S. Constitution, the Americans with Disabilities Act of 1990, Title V of the Rehabilitation Act of 1973, and other federal laws protecting the rights of children with disabilities. Before a party files a civil action under these laws seeking relief that is also available under Section 615 of Part B of the IDEA, the procedures for due process hearings and appeals under both the State and federal regulations regarding the school district’s/agency’s proposal/refusal to initiate or change the identification, evaluation, or educational placement of the student, the provision of a FAPE to the student, or the disciplinary procedures must be exhausted to the same extent as would be required had the action been brought under Section 615 of Part B of the IDEA.


10.
Attorneys’ Fees



a.
In any action or proceeding brought under Section 615 of Part B of the IDEA (procedural safeguards), the court, in its discretion, may award reasonable attorneys’ fees as part of the costs to the parents of a student with a disability who are the prevailing parties. Funds under Part B of the IDEA may not be used to pay attorneys’ fees or costs of a party related to an action or proceeding under Section 615 of Part B of the IDEA.



b.
A court awards reasonable attorneys’ fees under Section 615(i)(3) of Part B of the IDEA consistent with the following:




(1)
Fees awarded under the IDEA must be based on rates prevailing in the community in which the action or proceeding arose for the kind and quality of services furnished. No bonus or multiplier may be used in calculating the fees awarded under this subsection.




(2)
Attorneys’ fees may not be awarded and related costs may not be reimbursed in any action or proceeding for services performed subsequent to the time of a written offer of settlement to a parent if all of the following occur:





(a)
The offer is made within the time prescribed by Rule 68 of the Federal Rules of Civil Procedure or, in the case of an administrative proceeding, at any time more than ten days before the proceeding begins.





(b)
The offer is not accepted within ten days.





(c)
The court or administrative due process hearing officer finds that the relief finally obtained by the parents is not more favorable to the parents than the offer of settlement.




(3)
According to Section 615 of Part B of the IDEA, attorneys’ fees may not be awarded relating to any meeting of the IEP team unless the meeting is convened as a result of an administrative proceeding or judicial process.




(4)
Notwithstanding the paragraph on prohibition of attorneys’ fees in this section, an award of attorneys’ fees and related costs may be made to a parent who is the prevailing party and who was substantially justified in rejecting the settlement offer.




(5)
Except as provided in this section, the court reduces accordingly the amount of the attorneys’ fees awarded if the court finds that any of the follow occurs:





(a)
The parent, during the course of the action or proceeding, unreasonably protracted the final resolution of the controversy.





(b)
The amount of the attorneys’ fees otherwise authorized to be awarded unreasonably exceeds the hourly rate prevailing in the community for similar services by attorneys of reasonably comparable skill, reputation, and experience.





(c)
The time spent and legal services furnished were excessive considering the nature of the action or proceeding.





(d)
The attorney representing the parent did not provide to the school district/agency the appropriate information in the due process complaint in accordance with this section.




(6)
The provisions regarding reduction of amount of attorneys’ fees do not apply in any action or proceeding if the court finds that the State or school district/agency unreasonably protracted the final resolution of the action or proceeding or if there was a violation of Section 615 of Part of B of the IDEA.


11.
Student’s Status during Proceedings



a.
Except as provided in Part B of the IDEA, during the pendency of any administrative or judicial proceeding under section VIII, part G, “Due Process Hearings,” unless the State or school district/agency and the parents of the student agree otherwise, the student must remain in his or her current educational placement. 



b.
If the administrative or judicial proceeding involves an application for initial admission to a school district/agency, the student with the consent of the parents must be placed in the school district/agency until the completion of the proceedings. 



c.
If the decision of a due process hearing officer in a due process hearing conducted by a state review official in an administrative appeal agrees with the student’s parents that a change of placement is appropriate, that placement must be treated as an agreement between the State or the school district/agency and the parents for the purposes of this section of these regulations. 


12.
Investigation of Complaints



a.
Filing a Complaint




(1)
The complaint must include a statement that the school district/agency has violated a requirement of Part B of the IDEA, state law, or State Board of Education regulations and the facts on which the statement is based.




(2)
The complaint must allege a violation that occurred not more than one year prior to the date that the complaint is received by the SDE, unless a longer period is reasonable because the violation is continuing or the individual or organization is requesting compensatory services for a violation that occurred not more than three years prior to the date the complaint is received by the SDE.




(3)
If a written complaint is received that is also the subject of a due process hearing relating to either the school district’s/agency’s proposal or refusal to initiate or change the identification, evaluation, or educational placement of the student, the provision of a FAPE to the student, or the disciplinary procedures under Part B of the IDEA—or if the written complaint contains multiple issues, of which one or more are a part of that hearing—the State must set aside any part of the complaint that is being addressed in the due process hearing, until the conclusion of the hearing. Any issue in the complaint, however, that is not a part of the due process action must be resolved using the procedures described in this section of these regulations. 




(4)
If an issue is raised in a complaint filed under this section of these regulations that has previously been decided in a due process hearing involving the same parties, the hearing officer decision is binding and the SDE must inform the individual or organization filing the complaint to that effect. 




(5)
A complaint alleging a school district’s/agency’s failure to implement a due process hearing must be resolved by the SDE.



b.
Complaint Process




(1)
After receiving an initial complaint from an individual or organization, the SDE will notify the school district’s/agency’s coordinator of Programs for Children with Disabilities and/or superintendent by telephone to





(a)
report the nature of the initial complaint,





(b)
obtain information regarding the school district’s/agency’s efforts to resolve the problem area, and





(c)
inform the school district/agency that the complaint is being mailed to the district, and that following the school district’s/agency’s receipt, the school district/agency must respond to the SDE. 




(2)
Information copies of the written correspondence relative to the complaint will be sent to the individual or organization filing the complaint when they are mailed to the school district/agency. When a complaint is received and a determination is made that it is not a violation of Part B of the IDEA, state law, or State Board of Education regulations, the Office of Exceptional Children will notify all parties of the fact that it is not a violation.




(3)
When the school district/agency responds to the complaint, which should describe any corrective efforts/actions that may have been taken to resolve the problem area, the SDE will forward a copy of the response to the individual or organization filing the complaint. A letter explaining that the individual or organization filing the complaint has an opportunity to submit additional information in writing about the allegations in the complaint will also be forwarded along with the response. If the SDE deems it necessary, it will conduct an on-site investigation. Additionally, staff from the SDE will meet with appropriate school district/agency personnel, if appropriate, to provide technical assistance in resolving the problem area. The SDE will issue a written decision that includes findings of facts and conclusions and the reasons for its final decision. The individual or organization filing the complaint retains the right to request a continuation of the complaint process if at any time the individual or organization finds that the school district/agency did not implement the necessary procedures to resolve the complaint. The entire complaint process shall be completed within sixty calendar days from receipt of the initial complaint. Exceptional circumstances, however, may result in an extension of the timelines set forth in these regulations.



c.
Sanctions




If a complaint is not resolved or a resolved complaint must be reopened, the SDE will implement appropriate sanctions such as a delay in the release of funds to achieve resolution. The SDE will also remediate the denial of services on an individual student basis and will ensure the future provision of services to all students with disabilities.


13.
Surrogate Parents



a.
Determination of Need




Each school district/agency must ensure that the rights of a student are protected if any one of the following situations exists:




(1)
No parent can be identified.




(2)
The school district/agency, after reasonable efforts, cannot discover the whereabouts of a parent.




(3)
The student is a “ward of the State,” which means that he or she is in the legal custody of the South Carolina Department of Social Services. In accordance with S.C. Code Ann. § 20-7-490(23) (Supp. 2000), “legal custody” means the right to the physical custody, care, and control of a child; the right to determine where the student shall live; the right and duty to provide protection, food, clothing, shelter, ordinary medical care, education, supervision, and discipline for a child and in an emergency to authorize surgery or other extraordinary care.



b.
Duty of School District/Agency




(1)
In an effort to determine if the parent or guardian is in fact unknown or has not yet been located, the school district/agency must make a reasonable effort to locate the parent or guardian. Reasonable efforts include, but are not to be limited to, the following: documented phone calls, certified letters, and visits to the parent’s or guardian’s last known address, and documented contacts with relatives, neighbors, and other agencies. In order to determine if a student is a ward of the State, the school district/agency must obtain a copy of the court order stating that the South Carolina Department of Social Services has legal custody of the student. A surrogate parent may then be named.




(2)
The school district/agency may assign a surrogate parent only after a determination has been made and written documentation maintained that the parent or guardian is unknown or cannot be located or that the student is a ward of the State. The appointment of a surrogate parent may not be utilized to circumvent the procedures for gaining parental consent for evaluation/placement or to replace mediation or due process hearings. A surrogate parent may be assigned as soon as the student is suspected of having a disability under Part B of the IDEA.




(3)
In cases where a parent is unresponsive, lives a great distance from his or her child’s school, or is incarcerated, the school district/agency may obtain written authorization from the parent to appoint a surrogate parent to represent the student as soon as the student is suspected of having a disability or has been determined to need a surrogate parent under Part B of the IDEA. Parental permission for the appointment of a surrogate must be voluntary and explicitly authorized in writing and is revocable at any time. The surrogate, once appointed, may then represent the student until such time as the parent revokes authorization for the student to be represented by the surrogate parent. 



c.
Qualifications




(1)
In order to be selected as a surrogate parent, an individual must





(a)
be an adult with no interest that conflicts with the interest of the student whom he or she represents,





(b)
have knowledge and skills that ensure adequate representation of the student,





(c)
be capable of becoming thoroughly acquainted with the student’s educational needs,





(d)
be capable of understanding the cultural and linguistic background of the student whom he or she represents, and





(e)
not be an employee of the SDE, the school district, or any other agency (public or private) involved in the education or care of the student, such as an employee of the South Carolina Department of Disabilities and Special Needs or the South Carolina Department of Social Services.




(2)
A school district agency may select as a surrogate a person who is an employee of a nonpublic agency that provides only noneducational care of the student and who meets the other standards for persons selected as surrogates.



d.
Persons Disqualified from Serving as Surrogate Parents




(1)
Any person determined to have a conflict of interest, the determination of which must be made on a case-by-case basis. In general, a person would be considered to have a conflict of interest if he or she held a job or other position (e.g., school board member) that might restrict or bias his or her ability to advocate for all of the services required to ensure a FAPE for a student with a disability.




(2)
No employee of a public agency involved in the education or care of a student may serve as a surrogate parent. This exclusion applies to all employees of that agency and not just to the employee who is working directly with a particular student. This exclusion prohibits these individuals from serving as surrogates under any circumstances, even as volunteers on their own time.



e.
Assignment




(1)
When a student with a disability needs a surrogate parent, the student’s school district is responsible for appointing the surrogate. When a student who is a ward of the State is placed in a foster home and is presented for placement in a program for students with disabilities in the school district in which the foster parent resides, the school district is responsible for appointing the surrogate parent. In order to determine if a student is a ward of the State, the school district/agency must obtain a copy of the court order stating that the student is in the legal custody of the South Carolina Department of Social Services.




(2)
When a student who needs a surrogate parent is placed by a school district or the court for educational or noneducational reasons in a state-operated program having educational responsibility, the state-operated program is responsible for appointing a surrogate parent.



f.
Removal




(1)
A surrogate parent must be removed when a parent comes forth to represent the student or revokes consent or when the student is no longer eligible for special education. This removal may occur only if the parents’ rights have not been terminated and the student is not a ward of the State. A person serving as a surrogate may resign at any time by submitting his or her resignation in writing to the school district/agency. 




(2)
In cases where there are disagreements about the qualifications of the person serving as a surrogate parent, a due process hearing may be conducted to challenge the choice of this person as the surrogate parent.



g.
Procurement




(1)
The school district/agency must procure persons who can serve as surrogate parents and must maintain a registry of eligible persons, and the school district/agency may compensate or make arrangements for the compensation of these persons when they are utilized. A surrogate is not to be considered an employee of the school district/agency solely because he or she is paid to serve as a surrogate parent. 




(2)
Surrogates, when needed, must be selected by the school district/agency superintendent or chief administrative officer, or his or her designee, consistent with the requirements in this section of these regulations and the IDEA regulations. A qualified person external to the geographical boundaries of the school district/agency may be selected.


14.
Transfer of Parental Rights at Age of Majority



a.
All rights of the parents must be transferred to the student upon his or her reaching the age of majority (eighteen years of age). Prior to the student’s reaching the age of majority, the school district/agency must designate a person to explain orally to the student his or her rights under the IDEA at the IEP team meeting before the student turns eighteen. The school district/agency must provide notice to the parents and the student regarding the transfer of rights. The school district/agency must provide any notice required under the IDEA to both the parent and the student. All rights of parents under the IDEA transfer to students who are incarcerated in an adult or juvenile, state or local, correctional institution.



b.
If the student has been determined to be incompetent in accordance with state laws, or if the parent obtains a power of attorney, or if the student signs a waiver provided by the school district/agency stating that the parent may continue to be accorded all rights under IDEA, the rights shall not be transferred. The student may, however, revoke the power of attorney or the waiver at any time.


15.
Disciplinary Procedures



a.
Change of Placement for Disciplinary Removals




For a student with a disability, a change of placement from his or her current educational placement occurs if the removal or suspension is for more than ten consecutive school days or if the student is subjected to a series of removals or suspensions that constitute a pattern. If the student has been suspended for more than ten days, the school district/agency must then examine the length of each removal or suspension and the total amount of time the student is removed or suspended, and the proximity of the removals or suspensions to each other. If a student is removed or suspended for more than ten consecutive school days for a single offense, the removal is also a violation of state law (S.C. Code Ann. § 59-63-220 (1990)).



b.
Authority of School Personnel




(1)
School personnel may order





(a)
Removals or suspensions for up to ten days in a school year to the extent that the removals or suspensions would be applied to students without disabilities. School personnel may neither remove nor suspend a student with a disability from his or her current educational placement for more than ten consecutive school days for any violation of school rules.





(b)
Additional removals or suspension of not more than ten consecutive school days in the same school year for separate incidents of misconduct, as long as those removals do not constitute a change of placement in accordance with the procedures in this section:






(i)
School districts/agencies are not required to provide services to a student with a disability who has been removed from his or her current placement for ten school days or less in that school year if services are not provided to a student without disabilities who has been similarly removed. 






(ii)
The school district/agency must, however, ensure that services are provided to the extent necessary to enable the student to appropriately progress in the general curriculum and appropriately advance toward achieving the goals set out in his or her IEP for the remainder of the removals or suspensions if the student with a disability has already been removed or suspended from his or her current placement for more than ten school days in the school year. School personnel, in consultation with the student’s special education teacher, must determine the extent to which services are necessary.





(c)
A change in the placement of a student with a disability to an appropriate interim alternative educational setting for the same amount of time that a student without a disability would be subject to, but not for more than forty-five days, if either of the following occurs:






(i)
The student carries a weapon to or possesses a weapon at school, on school premises, or a school function under the jurisdiction of a school district/agency.






(ii)
The student knowingly possesses or uses illegal drugs or sells or solicits the sale of a controlled substance while at school, on school premises, or a school function under the jurisdiction of a school district/agency.





(d)
For a weapons or drug offense, regardless of whether the offense is a manifestation of the student’s disability, school personnel may initiate a change of placement for a student with a disability to an interim alternative educational setting. 




(2)
Either before or not later than ten business days after the first removal or suspension of the student for more than ten school days in a school year or the commencing of a change of placement for actions including instances of drugs or weapons, the following steps must be taken:





(a)
If a functional behavioral assessment was not conducted and a behavioral intervention plan was not implemented for the student before the behavior that resulted in the removal or suspension, the school district/agency must convene an IEP meeting to develop an assessment plan.





(b)
If the student already has a behavioral intervention plan, the IEP team must meet to review the plan and its implementation and modify the plan and its implementation, as necessary, to address the behavior.




(3)
As soon as practicable after developing the behavioral intervention plan and completing the assessments required by the plan, the school district/agency must convene an IEP meeting to develop appropriate interventions to address that behavior and must implement those interventions.




(4)
If, subsequently, a student with a disability who has a behavioral intervention plan and who has been removed or suspended from the student’s current educational placement for more than ten school days in a school year is subjected to an additional removal or suspension that does not constitute a change of placement under these procedures, the IEP team members must review the behavioral intervention plan and its implementation to determine if modifications are necessary.




(5)
If one or more of the team members believe that modifications are needed, the team must meet to modify the plan and its implementation to the extent the team determines necessary.




(6)
The federal definitions for controlled substance, illegal drug, and weapon as stated in Part B of the IDEA are included in section B, part 6, “Definitions.”



c.
Authority of Hearing Officer




(1)
A hearing officer may order a change in the placement of a student with a disability to an appropriate interim alternative educational setting, but not for more than forty-five days, in an expedited due process hearing if the hearing officer 





(a)
determines that the school district/agency has demonstrated that maintaining the current placement of the student is substantially likely to result in injury to the student or to others if he or she remains in the current placement; 





(b)
considers whether the student’s current placement is designed to provide him or her a FAPE;





(c)
considers whether the school district/agency has made reasonable efforts to minimize the risk of harm in the student’s current placement, including the use of supplementary aids and services; and





(d)
determines that the interim alternative educational setting that is proposed by school personnel who have consulted with the student’s special education teacher meets the requirements in these regulations.




(2)
A hearing officer may order a change of placement for a student with a disability to an interim alternative educational setting for dangerousness regardless of whether the offense is a manifestation of the student’s disability.



d.
Determination of Setting




(1)
The IEP team must determine the interim alternative educational setting when there is a change in placement made by school personnel in cases of weapons or drugs or when the team is requesting that a hearing officer change the placement of a student because it is substantially likely that the student will cause injury to him- or herself or to others.




(2)
Any interim alternative educational setting in which a student is placed under these procedures must





(a)
be selected so as to enable the student to continue to participate in the general curriculum although he or she is in another setting and to continue to receive those services and modifications, including those described in the student’s current IEP, that will enable him or her to meet the goals set out in that IEP and





(b)
include services and modifications designed to address the behavior described in the above procedures so that such behavior does not recur.



e.
Any Removal Where Parent Agrees to Change in Placement




The student’s IEP team must determine the extent to which services are necessary to enable the student to appropriately progress in the general curriculum and appropriately advance toward achieving the goals set out in the student’s IEP if the student’s parent agrees to a change in placement based on behavior. 



f.
In accordance with state statutes, no student, including a student with a disability, may be suspended in excess of ten days for any one offense and for not more than thirty days in any one school year.


16.
Manifestation Determination Review



a.
If an action is contemplated regarding behavior for violations involving weapons or drugs as described in the above procedures, or if a due process hearing officer has ordered a change in the placement of a student with a disability to an appropriate interim alternative educational setting for not more than forty-five days, or if an action involving a removal of a student from the student’s current educational placement for more than ten school days in a given school year is contemplated for a student with a disability who has engaged in other behavior that violated any rule or code of conduct of the school district/agency that applies to all students, the following procedures must be followed:




(1)
Not later than the date on which the decision to take that action is made, the parents must be notified of that decision, and a full explanation of procedural safeguards must be provided to the parents.




(2)
Immediately, if possible, but in no case later than ten school days after the date on which the decision to take that action is made, a review must be conducted of the relationship between the student’s disability and the behavior subject to the disciplinary action.



b.
The manifestation determination review must be conducted by the IEP team and other qualified personnel in a meeting.



c.
In carrying out a manifestation review, the IEP team may determine that the behavior of the student was not a manifestation of his or her disability only if the IEP team and other qualified personnel first consider, in terms of the behavior subject to disciplinary action, all relevant information, including




(1)
the evaluation and diagnostic results as well as other relevant information supplied by the parents of the student,




(2)
the observations of the student, and




(3)
the student’s IEP and placement.



d.
After completing these considerations, the IEP team and other qualified personnel must make the following determinations:




(1)
that, in relationship to the behavior subject to disciplinary action, the student’s IEP and placement were appropriate and that special education services, supplementary aids and services, and behavior intervention strategies provided were consistent with the student’s IEP and placement and




(2)
that the student’s disability did not impair his or her ability to understand the impact and the consequences of the behavior that was subject to disciplinary action and that the disability did not impair his or her capacity to control the behavior.



e.
If the IEP team and other qualified personnel determine that any of these standards were not met, the behavior must be considered a manifestation of the student’s disability.



f.
The manifestation review may be conducted at the same IEP meeting that is convened regarding development/review of a functional behavioral assessment plan and appropriate behavioral interventions.



g.
If, in the manifestation determination review, the school district/agency identifies deficiencies in the student’s IEP or placement or in the implementation of either of these, immediate steps must be taken to remedy those deficiencies.


17.
Determination That the Behavior Was Not a Manifestation of the Disability



a.
If the result of the manifestation determination review is that the behavior of the student with a disability was not a manifestation of his or her disability, the relevant disciplinary procedures applicable to students without disabilities may be applied to the student, except that a FAPE (i.e., appropriate services to enable the student to advance toward achieving the goals set out in the student’s IEP) must continue to be provided.



b.
If the school district/agency initiates disciplinary procedures applicable to all students, the special education and disciplinary records of the student with a disability must be transmitted for consideration by the person or persons making the final determination regarding the disciplinary action.



c.
If a parent requests a due process hearing to challenge the determination made through the review that the behavior of the student was not a manifestation of the student’s disability, the rule of “Stay Put” applies pending the due process hearing officer’s decision unless any one of the following conditions exist:




(1)
The period of time that the student has been assigned to the interim alternative educational setting has expired.




(2)
The student has been removed for dangerousness by a due process hearing officer.




(3)
The parents and the school district/agency agree otherwise.


18.
Appeal



a.
If the student’s parents disagree with a determination that the student’s behavior was not a manifestation of the student’s disability or with any decision regarding placement under the discipline procedures, the parent may request a due process hearing. The school district/agency must arrange for an expedited hearing in this case if a parent requests a hearing.



b.
In reviewing a decision with respect to the manifestation determination, the due process hearing officer must determine whether the school district/agency has demonstrated that the student’s behavior was not a manifestation of his or her disability consistent with the procedures that must be used by the IEP team in conducting a manifestation determination review.



c.
In reviewing a decision to place the student in an interim alternative educational setting, the due process hearing officer must




(1)
determine that the school district/agency has demonstrated by substantial evidence that maintaining the current placement of the student is substantially likely to result in injury to the student or to others,




(2)
consider the appropriateness of the student’s current placement,




(3)
consider whether the school district/agency has made reasonable efforts to minimize the risk of harm in the student’s current placement, including the use of supplementary aids and services, and




(4)
determine that the interim alternative educational setting proposed by school personnel who have consulted with the student’s special education teacher meets the requirements in these regulations regarding the determination of setting.


19.
Placement During Appeals



a.
If a parent requests a hearing regarding a disciplinary action taken by school personnel or by a due process hearing officer to challenge the interim alternative educational setting or the manifestation determination, the student must remain in the interim alternative educational setting until the decision of the due process hearing officer has been made or until the time period provided for in these procedures has expired, whichever has occurred first, unless the parent and the school district/agency agree otherwise.



b.
If the school district/agency proposes a change in placement after the expiration of the student’s removal to the interim alternative educational setting, then the student returns to his or her current placement (the setting prior to the student’s being removed to the interim alternative educational setting). The student remains in his or her current placement during the pendency of any administrative or judicial proceedings regarding the proposed change in placement, unless both parties agree otherwise or a due process hearing officer or court orders otherwise.



c.
If school personnel maintain that the student is dangerous to him- or herself or to others but the parent does not agree for the student to be removed from the present educational placement, the school district/agency can seek injunctive relief through the courts to have the student removed. Schools are also able to remove a student under these circumstances during the pendency of the proceedings through an expedited due process hearing with a due process hearing officer. 




(1)
If a court, a due process hearing officer, or a review official agrees with the student's parent that the student should not be removed from the present educational placement, such placement must be treated as an agreement between the school district/agency and the parents, and the student must remain in the present educational placement during pendency of the proceedings.




(2)
If a court, a due process hearing officer, or a review official agrees with the school district that the student is dangerous to him- or herself or to others and agrees with the proposed setting for the change in placement, then the student must remain in the placement requested by the school district.




(3)
If a court, a due process hearing officer, or a review official agrees with the school district that the student is dangerous him- or herself or to others but disagrees with the proposed setting for the change in placement, then the court, the due process hearing officer, or the review official may order the school district to propose another setting.



d.
In determining whether the student may be placed in the interim alternative educational setting or in another appropriate placement, the due process hearing officer must apply the same procedures as those specified in the section titled “Appeal” (above) to determine whether the proposed placement is appropriate.



e.
A placement made in accordance with these procedures must not last longer than forty-five calendar days, unless school personnel have been granted an additional period of removal. This additional period of removal must be granted either by a court through a request for further injunctive relief, by a due process hearing officer through another expedited due process hearing, or by agreement between the school district/agency and the parent.



f.
Any interim alternative educational setting selected by school personnel must meet the requirements in these regulations for determining such a setting.


20.
Protections for Students Not Yet Eligible for Special Education and Related Services



a.
A student who has not been determined to be eligible for special education and related services and who has engaged in behavior that violates any rule or code of conduct of the school district/agency, including any behavior described in these procedures, may assert any of the protections provided for in these procedures under the IDEA if the school district/agency had knowledge (as determined in the following procedure) that the student was a student with a disability before the behavior that precipitated the disciplinary action occurred.



b.
The school district/agency must be deemed to have knowledge that a student is a student with a disability if the following standards are met:




(1)
The parent of the student has expressed concern in writing (or orally if the parent does not know how to write or has a disability that prevents his or her from making a written statement) to personnel of the school district/agency that the student is in need of special education and related services.




(2)
The behavior or performance of the student demonstrates the need for these services in accordance with the definition of a child with a disability in section B, part 3, “Definitions.”




(3)
The parent has requested an evaluation of the student to determine if he or she is a student with a disability.




(4)
The teacher of the student, or other personnel of the school district/agency, has expressed concern about the behavior or performance of the student to the director of special education of the school district/agency or to other personnel of the school district/agency in accordance with the school district’s/agency’s established Child Find or special education referral system.



c.
The school district/agency would not be deemed to have knowledge if, as a result of its receiving the information in the preceding procedure, the school district/agency carried out either of the following processes:




(1)
conducted an evaluation under the procedures specified in the Criteria for Entry into Programs of Special Education for Students with Disabilities and in State Board Regulation 43-243.1 and determined that the student did not meet the criteria for having a disability or




(2)
determined that an evaluation was not necessary and provided notice to the student’s parents of its determination in accordance with the procedures under the section in the procedural safeguards section of these regulations titled “Prior Notice by the School District/Agency and Content of Notice.” 




If, prior to taking disciplinary action against a student, the school district/agency does not have knowledge that he or she has a disability, the student may be subjected to the same disciplinary measures as those applied to students without disabilities who have engaged in comparable behaviors, consistent with the following:




(1)
If a request is made for an evaluation of a student during the time period in which he or she is subjected to disciplinary measures under the above procedures, the evaluation must be conducted in an expedited manner, but must be completed within twenty-five calendar days after the parents have given permission to evaluate.




(2)
Until the evaluation is completed, the student must remain in the educational placement determined by school authorities, including suspension or expulsion.




(3)
If the student is determined to be one with a disability, the school district/agency must provide special education and related services in accordance with state and federal regulations.


21.
Expedited Due Process Hearings



a.
Expedited due process hearings under these procedures must




(1)
result in a decision within twenty-five calendar days of the request for the hearing, unless the parents and school officials agree otherwise, and




(2)
meet the requirements for due process hearings included in the procedures in the section of these regulations titled “Due Process Hearings,” except that for the purposes of expedited due process hearings, the following principles must hold:





(a)
The introduction of any evidence at the hearing that has not been disclosed to that party at least two business days before the hearing must be prohibited.





(b)
At least two business days prior to a hearing, each party must disclose to all other parties all evaluations completed by that date and all recommendations based on the offering party’s evaluations that the party intends to use at the hearing.





(c) 
The expedited hearing must be conducted by a due process hearing officer who meets the qualifications included in the procedure in the section titled “Due Process Hearing Officers.” 



b.
Parents must be notified within two business days of the determination that an expedited hearing must occur.



c.
A written decision must be mailed to the parties within forty-five calendar days of the school district’s/agency’s receipt of the request for the hearing, without exceptions or extensions. This timeline is in effect for hearings requested by parents or school districts/agencies.



d.
All procedural rules for expedited hearings are the same as for all impartial due process hearings.



e.
The decisions on expedited due process hearings may be appealed under the due process appeal procedures included in this section of these regulations.


22.
Referral to and Action by Law Enforcement and Judicial Authorities



a.
The school district/agency may report a crime committed by a student with a disability to appropriate authorities on the same basis as for students without disabilities and may not prevent state law enforcement and judicial authorities from exercising their responsibilities with regard to the application of federal and state law to crimes committed by a student with a disability.



b.
Copies of the special education and disciplinary records of the student may be transmitted for consideration by the appropriate authorities only as permitted under the FERPA, which is with the prior written consent of the parent or the student if he or she is aged eighteen or older or under one of the following exceptions to the consent requirements:




(1)
in compliance with a lawfully issued subpoena or court order if the school district/agency first makes a reasonable attempt to notify the parents of the subpoena or order or




(2)
in connection with an emergency if the knowledge is necessary to protect the health or safety of the student or other individuals.


23.
Documentation



All documentation required to meet state and federal regulations concerning due process procedures must be maintained on a student-by-student basis by the school district/agency legally responsible for providing a FAPE for the student.

I.
Least Restrictive Environment (LRE)


1.
General LRE Requirements



Each school district/agency must ensure that to the maximum extent appropriate, students with disabilities, including students in public or private institutions or other care facilities, are educated with students who are nondisabled and that special classes, separate schooling, or other removals of students with disabilities from the regular educational environment occur only if the nature or severity of the disability is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.


2.
Continuum of Alternative Placements



a.
Each school district/agency must ensure that a continuum of alternative placements is available to meet the needs of students with disabilities for special education and related services. This continuum must be considered in the determination of the placements of the student with disabilities.



b.
All the various components of the IEP (e.g., levels of educational performance, goals, objectives/benchmarks) must be reviewed and considered by the IEP team in selecting the appropriate placement option for the student. In making its recommendation, the IEP team must consider each of the program options from the range of options as follows:




(1)
regular class with supportive services (itinerant/resource),




(2)
self-contained classes,




(3)
special school instruction,




(4)
hospital/homebound/home-based instruction,




(5)
community agency programs (e.g., Head Start for preschool children), and




(6)
other program options.


3.
Placements



a.
In determining the educational placement of a student with a disability, including a preschool child with a disability, each school district/agency must ensure that the placement decision is made by a group of persons, including the parents, who are knowledgeable about the student and about the meaning of the evaluation data and the placement options and must ensure that the placement decision is made in conformity with the LRE provisions of this section of these regulations and in Part B of the IDEA.



b.
The IEP team must verify that the program option recommended for the student is determined annually and that it is as close as possible to the student's home. 



c.
Unless the IEP of a student with a disability requires some other arrangement, the student must be educated in the school that he or she would attend if nondisabled.



d.
A student with a disability must not be removed from age-appropriate general classrooms solely because of the modifications in the general curriculum that he or she needs. 



e.
In selecting the LRE, consideration must be given to any potential harmful effect on the student or on the quality of services that he or she needs.


4.
Nonacademic Placements



In providing or arranging for the provision of nonacademic and extracurricular services and activities including meals, recess periods, and the services and activities set forth in Part B of the IDEA and in this section of these regulations, each school district/agency must ensure that each student with a disability participates with nondisabled students in those services and activities to the maximum extent appropriate to the needs of that student.


5.
Students in Public or Private Institutions



The SDE shall ensure that the LRE requirements stated in Part B of the IDEA and in this section of these regulations are effectively implemented including if necessary, making such arrangements with public and private institutions as memorandums of agreement or special implementation procedures.


6.
Technical Assistance and Training Activities



The SDE shall carry out activities to ensure that teachers and administrators in all school districts/agencies are fully informed about their responsibilities for implementing the LRE requirements stated in Part B of the IDEA and in this section of these regulations and that they are provided with the technical assistance and training necessary to assist them in this effort. 


7.
Monitoring Activities



a.
The SDE shall carry out activities to ensure that the LRE provisions in Part B of the IDEA are implemented as prescribed therein. 



b.
If there is evidence that a school district/agency makes placements that are inconsistent with the LRE provisions in Part B of the IDEA, the SDE shall 




(1)
review the school district’s/agency’s justification for its actions and




(2)
assist in planning and implementing any necessary corrective action.

J.
Transition of Children from Part C to Preschool Programs


1.
Children who are participating in early intervention programs assisted under Part C of the IDEA and who will participate in preschool programs assisted under Part B of the IDEA must experience a smooth and effective transition to those preschool programs.


2.
School districts must evaluate a child in accordance with criteria established by the SDE and must develop an IEP within timelines that allow placement to occur on the child’s third birthday.


3.
Each school district must participate in transition planning conferences arranged by the designated lead agency for Part C programs (South Carolina Department of Health and Environmental Control).

K.
Private Schools


1.
Students with Disabilities in Private Schools Placed or Referred by Public Agencies



a.
Responsibility of the SDE




(1)
The SDE ensures that a student with a disability who is placed in or referred to a private school or facility by a school district is provided special education and related services in conformance with an IEP that meets the requirements of the section of these regulations titled “Individualized Education Programs” and that there is no cost to the parents. These students must be provided an education that meets the standards that apply to education provided by the SDE and school districts and must have all of the rights of a student with a disability who is served by a school district.




(2)
When it is necessary to provide special education and related services in programs other than public schools, these placements must not occur until it has been determined that the student cannot be appropriately educated by another governmental agency of the State. After determination has been made that neither the public schools nor another governmental agency of the State can adequately provide special education and related services, then private programs within the State (the third alternative) must be considered. If these programs are still inadequate to meet the educational needs of the student, then out-of-state private programs may be approved. 




(3)
When it is clearly unfeasible to provide a FAPE for a student with a disability in a public school program, the school district may contract with other agencies or organizations, public or private, within or outside of the State, provided that proper application has been made by the school district and approved by the SDE. Students placed in these programs by the SDE/school district must have all of the rights they would have if served by the school district, and the agency or organization must meet all of the standards applicable to the SDE/school district.




(4)
Upon the school district’s submission of a properly completed application form and any supplemental information that may be required, the SDE shall examine the material for approval of the application. Approval shall be only for those applications where it is impractical and inappropriate to provide special education and related services in a public school setting consistent in accordance with an IEP.




(5)
The school district shall pay no more than one student’s portion of funds generated under the South Carolina Education Finance Act. The school district may also accept donations and/or utilize other funds (e.g., Title XX, CHAMPUS) to defray the cost of private school placement. Monies available under the IDEA may be utilized to pay the remaining balance (if any) of the private school costs in accordance with the following procedure:





(a)
Fifty percent of the outstanding balance must be paid from the school district’s allocation of IDEA funds or other funds.





(b)
Fifty percent of the outstanding balance must be paid by the SDE.




(6)
The requirement that the student’s residential program, including nonmedical care and room and board, be at no cost to the parents applies only to those placements made by the SDE/school district for educational purposes. 



b.
Implementation by the SDE




When students with disabilities are placed in private schools by the SDE/school district, the private schools must be in compliance with the standards of the SDE/school district. Private schools located in South Carolina must meet the standards that apply to the SDE/school district. Compliance must be monitored through on-site visits and written reports. Copies of applicable standards must be disseminated to each private school and facility to which a school district has referred or placed a student with a disability. An opportunity must be provided for those private schools and facilities to participate in the development and revision of State standards that apply to them.



c.
Upon notification by the school district of their intent to place a student with a disability in a private school, the school district must provide copies of the following documents to the private school:




(1)
defined program/accreditation procedures approved by the State Board of Education,




(2)
Criteria for Entry into Programs of Special Education for Students with Disabilities, and



(3)
the SDE’s guidance documents (Confidentiality, Due Process, Individualized Education Programs/Least Restrictive Environment, Child Find, Surrogate Parents, Listing of Parental Rights, and Mediation).


2.
Students with Disabilities Enrolled by Their Parents in Private Schools When a FAPE Is at Issue


a.
Placement of Students by Parents If a FAPE Is at Issue




A school district cannot be required to pay for the cost of education, including special education and related services, of a student with a disability at the private school or facility if that school district made a FAPE available to the student and the parents elected to place the student in a private school or facility. The school district, however, must include that student in the populations whose needs are addressed in a manner consistent with the section of these regulations titled “Students with Disabilities Enrolled by Their Parents in Private Schools” in the private schools section.



b.
Disagreements about a FAPE




Disagreements between a parent and a school district regarding the availability of an appropriate program for the student and the question of financial responsibility are subject to the due process procedures specified in Part B of the IDEA and in the section of these regulations titled “Procedural Safeguards.”



c.
Reimbursement for Private School Placement




If the parents of a student with a disability who previously received special education and related services under the authority of a school district enroll him or her in a private preschool, elementary, or secondary school without the consent of or referral by the school district, a court or a due process hearing officer may require the school district to reimburse the parents for the cost of that enrollment if the court or due process hearing officer finds that the school district had not made a FAPE available to the student in a timely manner prior to that enrollment and that the private placement is appropriate. A parental placement may be found to be appropriate by a due process hearing officer or a court even if it does not meet the state standards that apply to education provided by the SDE and school districts.



d.
Limitation on Reimbursement




The cost of the reimbursement may be reduced or denied if any of the following occur:




(1)
At the most recent IEP meeting that the parents attended prior to removal of the student from the school district, the parents not only neglected to inform the IEP team that they were rejecting the placement proposed by the school district to provide a FAPE for their child but also failed to state their concerns and their intent to enroll their child in a private school at public expense.




(2)
Parents who did not accept the school district’s/agency’s proposed placement of their child failed to give the school district written notice—at least ten business days (including any holidays that occur on a business day) prior to the removal of the student from the school district—of their intent to enroll the student in a private school. 




(3)
Prior to the parents’ removal of their child from the school district, the school district informed the parents, following the notice requirements specified in Part B of the IDEA and in the section of these regulations titled “Procedural Safeguards,” of its intent to evaluate the student (including a statement of the purpose of the evaluation that was appropriate and reasonable), but the parents did not make the student available for the evaluation.




(4)
There is a judicial finding of unreasonableness with respect to actions taken by the parents.



e.
Exception




Notwithstanding the prior written notice that is required of parents in this section of these regulations, the cost of reimbursement may not be reduced or denied for their failure to provide such notice if any of the following situations exist:




(1)
The parents are illiterate and/or cannot write in English.




(2)
Compliance with the limitation on reimbursement would likely result in physical harm or emotional trauma to the student.




(3)
The school district prevented the parents from providing the notice.




(4)
The parents had not been informed, pursuant to Section 615 of Part B of the IDEA, of the notice requirement in the paragraph on limitation on reimbursement above.


3.
Students with Disabilities Enrolled by Their Parents in Private Schools



a.
Child Find for Private School Students with Disabilities




(1)
Each school district must locate, identify, and evaluate all private school students with disabilities, including students residing in the jurisdiction of the school district who attend religious schools. These students must be included in the school district’s Child Find activities and are described in the Child Find procedures approved by the SDE. The activities undertaken to carry out this responsibility for private school students with disabilities must be comparable to those undertaken for students with disabilities in public schools.




(2)
Each school district must consult with appropriate representatives of private school students with disabilities on how to carry out the Child Find activities.



b.
Provision of Services Basic Requirement




To the extent consistent with their number and location in the State, provision must be made for the participation of private school students with disabilities in the program assisted or carried out under Part B of the IDEA by providing them with special education and related services in accordance with Part B of the IDEA and with this section of these regulations.



c.
SDE Responsibility for Services Plan




The SDE ensures that a services plan shall be developed and implemented for each private school student with a disability who has been designated to receive special education and related services under this section of these regulations.



d.
Expenditures




(1)
Formula





Each school district must, on providing special education and related services to private school students with disabilities (including students who are home-schooled) spend the following amounts:





(a)
for students ages three through twenty-one, an amount that is the same proportion of the school district’s total subgrant under Section 611(g) of Part B of the IDEA as the proportion that private school students with disabilities ages three through twenty-one residing in its jurisdiction are to the total number of students with disabilities ages three through twenty-one in its jurisdiction and





(b)
for children ages three through five, an amount that is the same proportion of the school district’s total subgrant under Section 619(g) of Part B of the IDEA as the proportion that private school children with disabilities ages three through five residing in its jurisdiction are to the total number of children with disabilities in its jurisdiction ages three through five.




(2)
Child Count





In deciding how to conduct the annual count of the number of students with disabilities in the State, each school district must consult with representatives of these students who are enrolled in private schools and must ensure that the count is conducted on December 1 of each year. The child count must be used to determine the amount that the school district must spend in the next subsequent fiscal year on providing special education and related services to students with disabilities in private schools.




(3)
Expenditures for Child Find May Not Be Considered





Expenditures for Child Find activities described in this section of these regulations may not be considered in determining whether the school district has met the requirements related to the formula described in this section of these regulations.




(4)
Additional Services Permissible





School districts are not prohibited from providing services in excess of those required by this section of these regulations.



e.
Services Determined




(1)
No Individual Right to Special Education and Related Services





No private school student with a disability has an individual right to receive some or any of the special education and related services that he or she would receive if enrolled in a public school. Decisions about the services that will be provided to private school students with disabilities enrolled by their parents in private schools must be made in accordance with the information regarding child count and expenditures for Child Find in the previous section of this regulation.




(2)
Consultation with Representatives of Private School Students with Disabilities





(a)
Each school district must, in a timely and meaningful way, consult with appropriate representatives of private school students with disabilities regarding the funding and expenditures described in this section of these regulations, the number of private school students with disabilities, the needs of private school students with disabilities, and the location of these students in order to decide the following:






(i)
which students will receive services under this section of these regulations,






(ii)
what services will be provided,






(iii)
how and where the services will be provided, and






(iv)
how the services provided will be evaluated.





(b)
Each school district must give appropriate representatives of private school students with disabilities a genuine opportunity to express their views regarding each matter that is subject to the consultation requirements in this section of these regulations. The consultation must occur before the school district makes any decision that affects the opportunities of private school students with disabilities to participate in services under this section of these regulations. The school district shall make the final decisions with respect to the services to be provided to eligible private school students.




(3)
Services Plan for Each Student Served Whose Parents Enrolled Them in Private Schools





If a student with a disability is enrolled in a religious or other private school and will receive special education or related services from a school district, the school district must





(a)
Initiate and conduct meetings to develop, review, and revise a services plan for the student in accordance with Part B of the IDEA and this section of these regulations.





(b)
Ensure that a representative of the religious or other private school attends each meeting. If the representative cannot attend, the school district must use other methods to ensure participation by the private school, including individual or conference telephone calls.



f.
Services Provided




(1)
The services provided to private school students with disabilities must be provided by personnel meeting the same standards as personnel providing services in the public schools. Private school students with disabilities may receive a different amount of a service than students with disabilities in public schools. No private school student with a disability is entitled to any service or to any amount of a service that he or she would receive if enrolled in a public school.




(2)
Services Provided in Accordance with a Services Plan





Each private school student with a disability who has been designated to receive services under this section of these regulations must have a services plan that describes the specific special education and related services that the school district shall provide to him or her in the specific context of those services that the school district has determined—through the process described under this section of these regulations—that it will make available to private school students with disabilities. The services plan must, to the extent appropriate,





(a)
meet the requirements of Part B of the IDEA and of this section of these regulations with respect to the services provided and 





(b)
be developed, reviewed, and revised consistent with Part B of the IDEA and with this section of these regulations.



g.
Location of Services and Transportation




(1)
Services provided to private school students with disabilities may be provided on site at a student’s private school, including a religious school.




(2)
If transportation is necessary for the eligible student to benefit from or participate in the services provided under this section of these regulations, a private school student with a disability must be given conveyance from his or her school or home to a site other than the private school and from the service site to the private school, or to his or her home, depending on the timing of the services. School districts are not required to provide transportation from the student’s home to the private school. The cost of the transportation may be included in calculating whether the school district has met the requirement of the section of these regulations titled “Expenditures.”



h.
Due Process/Complaints




(1)
Due Process Inapplicable





The procedures in the section of these regulations titled “Procedural Safeguards” do not apply to complaints that a school district has failed to meet the requirements of the section of these regulations titled “Students with Disabilities Enrolled by Their Parents in Private Schools,” including the provision of services indicated on the student’s services plan.




(2)
Due Process Applicable





The procedures in the section of these regulations titled “Procedural Safeguards” do apply to complaints that a school district has failed to meet the requirements of the Child Find requirements of this section of these regulations, including the requirements of the section of these regulations titled “Evaluation and Determination of Eligibility.”




(3)
State Complaints





Complaints that the SDE or a school district has failed to meet the requirements of the section of these regulations titled “Students with Disabilities Enrolled by Their Parents in Private Schools” may be filed under the requirements in the procedural safeguards section of these regulations titled “Investigation of Complaints.”



i.
Separate Classes Prohibited




A school district may not use funds available under Section 611 or 619 of Part B of the IDEA for classes that are organized separately on the basis of school enrollment or religion of students if the classes are at the same site and include students enrolled in public schools and those enrolled in private schools.



j.
Requirements That Funds Not Benefit a Private School




A school district may not use funds provided under Section 611 or 619 of Part B of the IDEA to finance the existing level of instruction in a private school or to otherwise benefit the private school. The school district shall use funds provided under Part B of the IDEA to meet the special education and related services needs of students enrolled in private schools but not to meet the needs of a private school or the general needs of the students enrolled in the private school.



k.
Use of Public School Personnel




A school district may use funds available under Sections 611 and 619 of Part B of the IDEA to make public school personnel available in other than public facilities to the extent necessary to provide services under the section of these regulations titled “Students with Disabilities Enrolled by Their Parents in Private Schools” if those services are not normally provided by the private school.



l.
Use of Private School Personnel




A school district may use funds available under Section 611 or 619 of Part B of the IDEA to pay an employee of a private school to provide services under the sections of these regulations titled “Child Find for Private School Students with Disabilities” and “Provision of Services—Basic Requirement” if the employee performs the services outside of his or her regular hours of duty and if the employee performs the services under public supervision and control.



m.
Requirements Concerning Property, Equipment, and Supplies for the Benefit of Private School Students with Disabilities




A school district must keep title to and exercise continuing administrative control of all property, equipment, and supplies that the school district acquires with funds under Section 611 or 619 of Part B of the IDEA for the benefit of private school students with disabilities. The school district may place equipment and supplies in a private school for the period of time needed for the program. The school district must ensure that the equipment and supplies placed in a private school are used only for Part B purposes and can be removed from the private school without remodeling the facility. The school district must remove equipment and supplies from a private school if the equipment and supplies are no longer needed for Part B purposes or if removal is necessary to avoid unauthorized use of the equipment and supplies—that is, use for other than Part B purposes. No funds under Part B of the IDEA may be used for repairs, minor remodeling, or construction of private school facilities.

L.
Comprehensive System of Personnel Development


A comprehensive system of personnel development (CSPD) that meets the requirements for a state improvement plan relating to personnel development in Part B of the IDEA shall be in place to ensure an adequate supply of qualified special education, general education, and related services personnel. The plan shall be updated every five years.

M.
Students with Disabilities in Statewide Assessment Programs


Participation in Assessments


1.
The SDE shall ensure that students with disabilities are included in general statewide and districtwide assessment programs, with appropriate accommodations and modifications in administration, if necessary.


2.
Students with disabilities for whom the regular state assessment program is inappropriate must participate in an alternate assessment program. 

3. To the extent possible, students with disabilities must be taught according to the State’s standards and must be given the opportunity to graduate with a state high school diploma.

N.
General Supervision


1.
SDE Responsibility for General Supervision



The SDE shall be responsible for all education programs for students with disabilities in the State consistent with and as defined by the IDEA. All public education programs for students with disabilities within the State, including all programs administered by any other state or local agency, shall be under the general supervision of the persons responsible for education programs for students with disabilities in the SDE and must meet the standards of the State Board of Education. Specific guidelines required by the IDEA are stated in the Policies and Procedures and in the guidance documents (Child Find, Confidentiality, Due Process, Individualized Education Programs/Least Restrictive Environment, Surrogate Parents, and Mediation) developed by the Office of Exceptional Children.


2.
The term “responsibility” means that the SDE shall ensure that all public agencies providing special education and related services for students with disabilities are in compliance with federal regulations promulgated under the authority of the IDEA. Each educational agency program for students with disabilities administered within the State, including each program administered by any other public agency, is under the general supervision of the persons responsible for educational programs for students with disabilities in the SDE. Although the IDEA and these regulations specify that the State shall ensure a FAPE for all students with disabilities, the SDE does not assume financial responsibility for all such programs operated in the State.


3.
The IDEA shall not be construed to limit the responsibility of agencies other than educational agencies in the State from paying for some or all of the costs of a FAPE to be provided to students with disabilities.


4.
The SDE shall have the responsibility of ensuring that the requirements of Part B of the IDEA are met with respect to students with disabilities who are convicted as adults under state law and incarcerated in adult prisons.

O.
Methods of Ensuring Services


1.
Memorandums of Agreement



Memorandums of agreement shall be developed between each noneducational public agency and the SDE for the purpose of setting forth and delineating responsibilities for service delivery. Procedures for the development of interagency agreements between the SDE and other public agencies must ensure that the agreements



a.
define the financial responsibility of each agency for providing a FAPE to students with disabilities and



b.
include a mechanism for resolving interagency disputes that addresses procedures under which school districts may initiate proceedings to secure reimbursement from other agencies or otherwise implement the provisions of the agreement.


2.
Obligation of Noneducational Public Agencies



Noneducational public agencies may not disqualify an eligible service for Medicaid reimbursement because that service is provided in a school context. If a public agency other than an educational agency fails to provide or pay for the special education and needed related services, the school district/agency responsible for developing the student’s IEP must provide or pay for these services to him or her in a timely manner. The school district/agency may then claim reimbursement for the services from the noneducational public agency that failed to provide or pay for these services, and that agency shall reimburse the school district/agency.


3.
Students with Disabilities Who Are Covered by Public Insurance



A public agency may use the Medicaid or other public insurance benefits programs in which a student participates to provide or pay for required services to enable the student to receive a FAPE. With regard to services required to provide a FAPE to an eligible student, the public agency may not



a.
require parents to sign up for or enroll in public insurance programs in order for their child to receive a FAPE under Part B of the IDEA;



b.
require parents to incur an out-of-pocket expense, such as the payment of a deductible or co-pay amount incurred in filing a claim for services provided (although the public agency may pay the cost that the parent otherwise would be required to pay as described below in the sections titled “Students with Disabilities Who Are Covered by Private Insurance” and “Use of Part B Funds”); or



c.
use a student’s benefits under a public insurance program if that use would




(1)
decrease available lifetime coverage or any other insured benefit




(2)
result in the family’s paying for services that would otherwise be covered by the public insurance program and that are required for the student outside of the time the student is in school,




(3)
increase premiums or lead to the discontinuation of insurance, or




(4)
risk loss of eligibility for home and community-based waivers, based on aggregate health-related expenditures.


4.
Students with Disabilities Who Are Covered by Private Insurance



With regard to services required to provide a FAPE to an eligible student, a public agency may access a parent’s private insurance proceeds only if the parent provides informed consent as required in Part B of the IDEA. Each time the public agency proposes to access the parent’s private insurance proceeds, it must 



a.
obtain parental consent in accordance with this section of these regulations and



b.
inform the parents that their refusal to permit the public agency to access their private insurance does not relieve the public agency of its responsibility to ensure that all required services are provided at no cost to the parents.


5.
Use of Part B Funds



If a school district/agency is unable to obtain parental consent to use the parents’ private insurance, or public insurance when the parent would incur a cost for a specified services, the school district/agency may use its Part B funds to pay for the service in order to ensure a FAPE. To avoid financial cost to parents who otherwise would consent to use private insurance, or public insurance if the parents would incur a cost, the school district/agency may use its Part B funds to pay the cost the parents otherwise would have to pay to use their own insurance (e.g., the deductible or co-pay amounts).


6.
Proceeds from Public or Private Insurance



Proceeds from public or private insurance must not be treated as program income for purposes of 34 C.F.R. § 80.25. If a public agency spends reimbursements from federal funds (e.g., Medicaid) for services, those funds must not be considered “state or local” funds for purposes of the maintenance of effort provisions of Part B of the IDEA.


7.
General



Nothing in this section may be construed to alter the requirements imposed on a state Medicaid agency, or any other agency administering a public insurance program by federal statute, regulations, or policy under Title XIX or Title XXI of the Social Security Act or any other public insurance program.

P.
Hearings Related to LEA (Local Educational Agency) Eligibility


The SDE shall not make any final determination that a school district is not eligible for assistance under Part B of the IDEA without first giving the school district reasonable notice and an opportunity for a hearing under 34 C.F.R. § 76.401(d).

Q.
Recovery of Funds for Misclassified Students


The SDE shall seek to recover funds or portions thereof, as appropriate, of entitlements under Part B of the IDEA for students who have been erroneously classified as disabled and included in the count mechanism under Section 611(a) or 611(d) of Part B of the IDEA. The term “erroneous classification” means that the student has not been evaluated and placed in programs for students with disabilities in accordance with these regulations and has not been afforded the procedural safeguards in the section of these regulations titled “Procedural Safeguards.”


1.
The SDE shall seek to recover funds, or portions thereof, as appropriate, of entitlements under Part B of the IDEA for any of the following reasons:



a.
Students are not enrolled in a school or program operated or supported by a public agency.



b.
Students are not provided special education that meets state standards.



c.
Students are not provided a related service that they need to assist them in benefiting from special education.



d.
Students are receiving special education funded solely by the federal government.



e.
Students are erroneously classified as disabled and included in the count mechanism of the IDEA.



f.
Students have been counted more than once (i.e., duplicated count).



g.
The SDE has determined that a school district/agency is unable or unwilling to establish and maintain a program of free and appropriate education (FAPE) that meets the requirements of the IDEA.



h.
The SDE has determined that a school district/agency is unable or unwilling to be consolidated with other agencies in accordance with the IDEA.


2.
Should the SDE find it necessary to use payments for students in the instances described in this section of these regulations, the school district/agency is not absolved of responsibility for providing free and appropriate programs of special education and related services for such students under South Carolina statutes.


3.
Determination of students erroneously classified as disabled shall be made by the following means:



a.
a voluntary admission by the school district/agency which shall be signed by the chief administrative officer of the district/agency;



b.
compliance monitoring conducted by the SDE, which shall include teacher, parent, student, and principal interviews, as well as classroom observations and student folder reviews;



c.
monitoring of the December 1 child count;



d.
unresolvable complaints received from individuals, agencies or other parties that are substantiated by SDE investigation, with final determination being made by the State Superintendent of Education; and



e.
financial audits.


4.
If the school district/agency is unable or unwilling to consolidate with another district/agency or cannot adequately serve some few students, determination shall be made by the SDE. These reviews shall include definitive written reports by the chief administrative officer of the school district/agency detailing the circumstances and presenting statements of efforts made to serve the students of discussion as well as statements as to what the school district shall accord these students toward a FAPE. The State Superintendent of Education shall make the final determination of the district’s/agency's ability or inability to serve the students described in this section of these regulations.


5.
Upon determination of the need for recovery of funds under the IDEA, one of the following procedures shall apply:



a.
Further payment to the school district/agency shall be discontinued in the amount consistent with the product of the number of students erroneously classified multiplied by the amount of the entitlement per student for that school year.



b.
The State Superintendent of Education and the directors of the Office of Exceptional Children and the Office of Finance shall require reimbursement to the SDE in the amount consistent with the product of the number of students erroneously classified multiplied by the amount of the entitlement per student for that school year.



c.
If the funds recovered are current and available for utilization by the SDE, the funds will be redistributed to school districts/agencies under a reallocation or utilized for approved activities.



d.
If the funds recovered are no longer available for utilization by the SDE, the SDE will submit a check to the Office of Special Education Programs (OSEP), United States Department of Education, in the amount recovered from the school district/agency.



e.
The SDE will ensure that no final action will be taken regarding the recovery of funds before allowing a school district/agency reasonable notice and an opportunity for a hearing. These procedures are delineated in Section 300.144 of Part B of the IDEA, “Hearings related to LEA eligibility.”

R.
State Advisory Council


The South Carolina Advisory Council on the Education of Individuals with Disabilities shall be organized and function in accordance with Part B of the IDEA.


1.
Establishment of Advisory Council



The Advisory Council shall provide policy guidance with respect to special education and related services for students with disabilities in the State. The State Superintendent of Education shall appoint members to the Advisory Council for a three-year term.


2.
Membership



Membership shall be based on the requirements of the IDEA, S.C. Code Ann. § 59-36-10 et seq. (Supp. 2000) (Preschool Programs for Children with Disabilities), and the Advisory Council bylaws. The Advisory Council membership shall be comprised of parents of children with disabilities; individuals with disabilities; teachers of students with disabilities; faculty in the departments of special education and general education in institutions of higher education; state and local education officials including principals and superintendents; administrators of programs for students with disabilities; representatives of private schools and public charter schools; a representative of a vocational, community, or business organization concerned with the provision of transition services to students with disabilities; representatives from the state juvenile and adult corrections agencies; and representatives from advocacy groups, organizations, and state agencies that provide support services to students with disabilities. The majority of the members of the council shall be individuals with disabilities and parents of children with disabilities.


3.
Advisory Council Functions



The Advisory Council shall have the following goals:



a.
to provide assistance in the development of strategies for meeting the educational needs, including the unmet needs, of students with disabilities ages three through twenty-one;



b.
to review and make recommendations on the State’s policies and procedures to be submitted to the U.S. Department of Education for a FAPE in the LRE for students with disabilities;



c.
to review and make recommendations on regulations and statutes proposed to the State Board of Education and the South Carolina General Assembly;



d.
to provide assistance in the development of evaluations and reporting on data to the Secretary of Education;



e.
to provide assistance in the development of corrective action plans to address findings identified in federal monitoring reports;



f.
to provide assistance in the development and implementation of policies relating to the coordination of services for students with disabilities;



g.
to submit an annual report to the South Carolina General Assembly on the education of students with disabilities ages three through five;



h.
to submit an annual report to the general public, consistent with other public reporting requirements of Part B of the IDEA, on the activities, accomplishments, and recommendations of the Advisory Council; and



i.
to advise on the education of eligible students with disabilities who have been convicted as adults and incarcerated in adult prisons.


4.
Advisory Council Procedures



The Advisory Council shall meet as often as necessary to conduct its business, though usually no fewer than three times annually. Official minutes shall be kept on all Advisory Council meetings and shall be made available to the public on request. The Office of Public Information in the SDE announces all Advisory Council meetings, including the agenda and location, to the public. All Council meetings and agenda items are announced enough in advance to afford interested parties a reasonable opportunity to attend. Assistance for individuals with disabilities, including interpreters and other necessary services, shall be provided at Advisory Council meetings for members or participants. The Advisory Council members shall serve without compensation, but the SDE shall reimburse members for reasonable and necessary expenses their incur in attending meetings and performing their duties. The SDE shall use funds under Section 300.620 of the IDEA regulations for these purposes.

S.
Policies and Procedures on Use of Funds


The following policies and procedures have been established by the SDE to ensure that funds are utilized in accordance with the provisions of Part B of the IDEA.


1.
Procedure for Allocations



a.
Of the total allocation under Part B of the IDEA, the SDE shall retain a sum that is not to exceed the maximum state set-aside specified in the grant award notification.



b.
Funds equal to the amount specified in the grant award notification shall be utilized in the administration of the IDEA. This amount, however, shall be subtracted from the state set-aside retained by the SDE. 



c.
The SDE shall utilize a portion of the set-aside funds for direct and support services, for assisting LEAs in meeting personnel shortages, and for the administrative costs of monitoring and complaint investigation to the extent that these costs exceed expenditures for the same purposes during FY 1985, as determined by the U.S. Department of Education. Funds in the amount of $131,194.58 were expended during FY 1985.



d.
The minimum amount specified in the grant award notification shall be made available as entitlements to school districts during the fiscal year of the allocation, provided that the requirements of Sections 614 and 615 of Part B of the IDEA are met. Additional funds from the state set-aside that are not needed to support activities will be added to this amount.



e.
Entitlements during any fiscal year in which the SDE receives an allocation under Part B of the IDEA shall be made available to districts/agencies in accordance with 34 C.F.R. § 300.712.


2.
Schedule for Entitlements



a.
The SDE shall approve appropriate applications for funds under the IDEA only after the SDE has received the appropriate federal approval of the State’s policies and procedures.



b.
The SDE shall approve the application of a school district when the SDE has determined that the application meets the requirements of the IDEA and provides satisfactory assurance that procedural safeguards are established.



c.
The SDE shall make entitlement awards to districts/agencies with approved applications each year following receipt of notification of federal approval of the appropriate policies and procedures and receipt of the grant document pursuant to said approval.



d.
If the application submitted to the SDE is not approvable, the SDE shall permit the applicant to make necessary changes within a specified time frame. Should the revised application still be unapprovable, applicants will be permitted to submit another revised application. Should this second revised application be unapprovable, a hearing on the school district application may be held. In no case shall the SDE reserve the entitlement longer than one hundred eighty calendar days from the date of federal approval of the appropriate policies and procedures. Any monies thus forfeited shall be added to recovered funds.


3.
Procedures for Reallocation



Reallocations shall be only for the purposes of reissuing funds under the IDEA to school districts in the event that the SDE should recover monies as set forth in these policies and procedures:



a.
By March 30 of the carryover funding year, the school district must notify the SDE of the amount of the entitlement that will not be expended by the school district by the end of the entitlement period. The only acceptable reason for not expending all of the entitlement shall be extenuating circumstances or the attainment of full-service goals.



b.
The sum of these recovered monies shall be added to any other recovered monies under the entitlement program and/or direct service programs provided recovery is made by July 1 of the carryover year.



c.
Utility of recovered funds derived from unexpended entitlement amounts and/or any funds recouped for improprieties shall be reallocated to all eligible agencies on a pro rata basis. This reallocation shall be made within the limitation of the funding period. Should recovery follow the expiration date of the entitlement, all recovered funds shall revert to the federal government.

T.
Specific guidelines required by the IDEA are stated in the Policies and Procedures, and the guidance documents Child Find, Confidentiality, Due Process, Individualized Education Programs/Least Restrictive Environment, Surrogate Parents, and Mediation. These documents were developed by the SDE’s Office of Exceptional Children and may be accessed through that office.

Fiscal Impact Statement:

It is estimated there will be increased costs of $1,600.00 to the State or its political subdivisions.

