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Document No. 2617

DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL
CHAPTER 61

Statutory Authority: S.C. Code Sections 48-1-10 et seq., 

48-39-10 et seq., and 1-23-130

Emergency Situation:
South Carolina Department of Health and Environmental Control

Emergency Regulation on Wetlands

Statement of Situation Requiring Immediate Promulgation

On January 9, 2001, the U.S. Supreme Court issued a decision in Solid Waste Agency of Northern Cook County (SWANCC) v. U.S. Army Corps of Engineers (Corps) (Slip Opinion No. 99-1178) that held that the jurisdiction of the U.S. Army Corps of Engineers’ regulatory permitting program does not extend to isolated waters.  National experts have estimated that this decision removes much of the protection of the Clean Water Act for 30% to 60% of the nation’s wetlands.  

The Department of Health and Environmental Control (Department) has historically reviewed Corps permits for activities in South Carolina that alter wetlands, including isolated wetlands, pursuant to R. 61-101 and S. C. Code Section 48-39-10, et seq.  Prior to the SWANCC decision, such permits could not proceed unless the Department certified that the activity would not cause a violation of state water quality standards and, in the coastal counties, that the activity was consistent with the Coastal Zone Management Program.  The SWANCC decision held that the Corps does not have jurisdiction over isolated wetlands and therefore removed the Department’s opportunity to issue water quality and coastal zone consistency certifications for activities in those areas. 

Wetlands provide many valuable functions including water purification, hydrological buffering and food chain production.  Additionally, they provide groundwater recharge, flood water storage, erosion control, and habitat for many species, including rare, threatened and endangered species.  The state is currently in danger of uncontrolled loss of isolated wetlands resulting from the SWANCC decision.  

The emergency regulation is needed in order to prevent such loss of wetlands.  The regulation is a reasonable means for the Department to continue to review projects that alter wetlands. The regulation does not create a new permit, but insures that the review historically given to projects altering isolated wetlands continues by means of water quality and coastal zone consistency certifications.  

The Department is a natural resources related agency and hereby finds that abnormal and unusual conditions, immediate need and the state’s best interest require immediate promulgation of an emergency regulation to protect and manage natural resources.  The following emergency regulation is hereby issued pursuant to S.C. Code Ann. Section 1-23-130 (Supp. 2000).  

Text:
South Carolina Department of Health and Environmental Control

Emergency Regulation on Wetlands

Section 1.

No person may conduct an activity for which a state permit issued by the Department is required and which will alter land that meets the definition of wetlands as set forth in the 1987 interim‑final draft Wetlands Identification and Delineation Manual without first obtaining certification from the Department that the activity will not cause a violation of state water quality standards and, if the activity will be located in the coastal zone, is consistent with the Coastal Zone Management Plan.  

Section 2.  

Alter shall include, but not be limited to, dumping, discharging, filling, or other deposition of materials; discharge of stormwater or discharge from land disturbing activities.  

Section 3.

(a) Applications for certification of water quality pursuant to this regulation must be submitted in accordance with the procedures of R.61-101.  Certification decisions will be made in accordance with the procedures and criteria set forth in R.61-101, sections A(7), A(8), A(9), B, C, F and H.  

(b) If public notice of a proposed permit decision is required apart from this regulation, the Department will incorporate notice of the proposed certification decision into the public notice of the permit decision and will not issue an additional public notice pursuant to this regulation.  Public notice is not currently required for land disturbing activities for which a stormwater permit is required under R.72‑307 or when general NPDES stormwater coverage is granted pursuant to R.61‑9.122.26 and R.61‑9.122.28, and it is not required pursuant to this regulation.  In all other cases, the Department will follow the public notice procedures set forth in R.61‑101, sections D and G, for water quality certifications pursuant to this regulation.  

(c)  The appeal procedures contained in R.61-101, section G, apply to water quality certification decisions made pursuant to this regulation.  

Section 4.

In the eight counties that make up the coastal zone, Coastal Zone consistency determinations made pursuant to this regulation will follow application and review procedures, review criteria, and public notice and appeal procedures as set forth in the Coastal Zone Management Plan.  

Section 5.

This regulation does not apply to activities for which a permit is required pursuant to Section 404 of the Federal Clean Water Act.  

