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Document No. 3004

DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL

CHAPTER 61

Statutory Authority:  S.C. Code Sections 44-53-1450; 1-23-10; -110

R.61-85.  Prevention and Control of Lead Poisoning in Children.

Synopsis:

R. 61-85 was promulgated and implemented in 1981.  The regulation reflects protocols and procedures that have significantly changed since its inception, and is now inconsistent with protocols and procedures prescribed by the Centers for Disease Control and Prevention regarding childhood lead poisoning.  Furthermore, the 2005 revision of the South Carolina Lead Poisoning Prevention and Control Act, South Carolina Code of Laws, Sections 44-53-1310 to -1480, has rendered R.61-85 obsolete; the public health concerns that R.61-85 was intended to address are now addressed through the revised statute.  Since this regulation is no longer needed, and in the interest of good government and efficiency, the Department is repealing R.61-85.


See Statement of Need and Reasonableness herein.

Instructions:  Delete R.61-85 in its entirety.

Text of R.61-85 for Repeal:

R. 61-85.  Prevention and Control of Lead Poisoning in Children. 
A. Definitions 

(1) "Child Care Facility" means a structure or portion thereof in which children under six years of age are present on a regular basis, including any structure used primarily as a residence, school, nursery, day care center, clinic, treatment center or other facilities catering to the needs of children including any outbuilding, fencing or other structure used in conjunction therewith. This includes any secondary dwelling which a child occupies on a regular basis. 

(2) "Commissioner" means the Commissioner of Health and Environmental Control. 

(3) "Department" means the Department of Health and Environmental Control. 

(4) "Dwelling" means a structure, all or part of which is designed or used for human habitation, including any outbuilding, fencing or other structure used in conjunction therewith. 

(5) "Dwelling Unit" means any room, group of rooms or other areas of a dwelling. 

(6) "Emergency hazard intervention" means the removal of loose and flaking lead-based paint by scraping or brushing, to include sweeping and wet mopping. The surface may then be covered with a masking tape or similar adhesive material. 

(7) "Environmental health inspector" or "inspector" means a person who is an authorized representative of the Department, or designated by the Commissioner, who is trained in environmental epidemiology relating to child lead toxicity. This person may be certified in the proper use, security and maintenance of the XRF instrument. 

(8) "Exposed surface" means any interior surface of a dwelling, dwelling unit or child care facility and those exterior surfaces of such structures which are chewable by or readily accessible to children six years of age or younger, such as stairs, porches, railings, windows, doors and siding from ground level to a vertical distance of at least five feet, including those interior or exterior surfaces where peeling or chipping paint or other similar surface-coating material occurs or is likely to occur. 

(9) "Householder" means the occupant of a dwelling or dwelling unit or his representative, the owner of an unoccupied dwelling unit or his representative or the owner of a day care facility or his representative. 

(10) "Lead-based substance" means any paint, lacquer, glaze or other similar surface-coating material and putty or plaster containing more than six hundredths of one percent lead by weight, calculated as lead metal in the total nonvolatile content or in the dried paint film or seven-tenths or more milligrams per square centimeter of lead in the dried film of paint already applied as measured by an in situ analyzer device. 

(11) "Lead-based substance hazard" means any exposed surface upon which a lead-based substance containing dangerous levels of lead has been applied. 

(12) "Lead bearing material" means any material found within or around the dwelling, dwelling unit or child care facility, and not usually associated with the dwelling structure, which contains lead. 

(13) "Lead bearing material hazard" means lead bearing material containing dangerous levels of lead. 

(14) "Lead poisoning" means a blood lead level at an elevation hazardous to health as established by the Commissioner. 

(15) "Person" means any individual, firm, corporation, association, trust or partnership. 

(16) "Primary dwelling" means that dwelling or dwelling unit which the child occupies the greatest amount of time. 

(17) "Regulatory/licensing agency" means any federal, state or local governmental agency with health regulatory or licensing functions. 

(18) "Sale" or "Sell" means transfer or delivery for a consideration, barter, exchange, or gift or offer therefor. 

(19) "Screening risk class" means the Roman numerical category in which a child is placed based on the results from a screening sample of blood. The highest Roman numeral reflects the greatest urgency for medical and environmental intervention. 

Screening Risk Class

Erythrocyte Protoporphyrin (EP)

(ug/dl Whole Blood)

Blood Lead 

(ug/dl) 




<=49 


50-109 


110-249 


>=250 

<=29 





I 



* 



* 




* 

30-49 





** 



II 



III 




III 

50-69 





** 



III 



III 




IV 

>=70 





** 



** 



IV 




IV 

* Indicates child with iron deficiency. 

** Child should be retested. 

(20) "Secondary dwelling" means a dwelling or dwelling unit which the child occupies on a regular basis for less time than the primary dwelling. 

(21) "Toys" means all articles intended for use by infants or children as playthings. 

(22) "Undue lead absorption" means excess lead in the blood with evidence of biochemical derangement in the absence of clinical symptoms. It is defined by confirmed blood lead levels of 30-69 ug/dl associated with erythrocyte protoporphyrin levels of 50-249 ug/dl whole blood. 

(23) "XRF instrument" means any of the latest model analyzer devices which use x-ray fluorescence in measuring concentrations of lead on site in applied paints in milligrams per square centimeter. 

B. Use of Lead-Based Substances on Certain Objects Prohibited. 

No person shall use or apply lead-based substances: 

(1) To toys, furniture, cooking, drinking or eating utensils or the interior or exterior surface or fixture of any dwelling, dwelling unit or child care facility. 

(2) In or upon any fixture or other objects used, installed or located in or upon any exposed surface of a dwelling, dwelling unit or child care facility or intended to be so used, installed or located. 

C. Sale or Delivery of Certain Objects Containing Lead-Based Substances Prohibited. 

No person shall sell, offer for sale, deliver, give away or possess with intent to sell, deliver, or give away any of the following: 

(1) Toys, furniture, cooking, drinking or eating utensils if the exterior finish contains a lead-based substance. 

(2) Fixtures or other objects intended to be used, installed or located in or upon any exposed surface of a dwelling, dwelling unit or child care facility if the exterior finish contains a lead-based substance. 

(3) Any lead-based substance for use on any exposed surface of any dwelling unit or child care facility. 

The provisions of this section shall not apply to the sale of products which conform to the standards for the sale of lead-based paint products under Federal law. 

D. Exemptions 

(1) Lead-based ceramic glazes may be applied to decorative ceramic items or to ceramic dishware in the home provided strict adherence to label instructions and precautions are followed. 

(2) Lead-based ceramic glazes or raw lead compounds used in the home manufacturing of ceramic glazes may be sold provided they are sold exclusively for the purpose of manufacturing such glazes. 

(3) Lead-based paints that are not intended or suitable for use on or within residential premises and which are not advertised or labeled as intended or suitable for such uses and which are not sold to the general public on a retail basis may be sold and used provided their use will not endanger the health and welfare of persons residing nearby. 

(4) Also exempted from this regulation are any items which are exempted pursuant to Federal law. 

E. Report of Lead Poisoning Cases 

Whenever any physician, hospital, public health nurse or other person or agency knows or has reason to believe that any person he examines or treats has or is suspected of having lead poisoning, such persons shall within seven days give notice thereof to the Department. The case or suspected case of lead poisoning shall be reported in accordance with the established procedure regarding reportable diseases in South Carolina. 

F. Dwelling Inspections 

(1) Authorization 

An inspection of any dwelling, dwelling unit or child care facility is permissible when: 

The Department is informed of a case of lead poisoning, at which time every effort will be 

made to inspect the primary dwelling of screening risk class II, III, and IV children according to the following schedule: 

Screening Risk Class Placement 

(1) Class I -- no inspection necessary 

(2) Class II -- within 15 days 

(3) Class III -- within 3-5 days 

(4) Class IV -- within 48 hours 

Secondary dwellings will be inspected as deemed necessary by the inspector or his supervisor. 

The Department is requested to inspect, by an occupant or his representative, or by a 

householder or his representative, any dwelling, dwelling unit or child care facility at which time the occupant's premises will be inspected within ten (10) days, unless a systematic inspection of the area in which the person requesting the inspection resides is scheduled within thirty (30) days, in which case the inspection may be deferred up to twenty (20) additional days. 

The Department is requested to inspect, by the owner or his representative, any dwelling, 

dwelling unit or child care facility because a child under the age of six resides there. 

The Department is requested to inspect by a regulatory or licensing agency with jurisdiction 

over the health and welfare of one or more of the occupants of the dwelling, dwelling unit or child care facility. 

(2) Purpose 

The purpose of the dwelling inspection is to ascertain the presence of lead-based substances or lead bearing material and to determine, by its accessibility, whether it is a possible source of lead poisoning to children under six years of age. 

(3) Procedure 

An environmental health inspector may enter and inspect any private dwelling, dwelling unit 

or child care facility pursuant to this section: 

(1) Upon presentation of the appropriate credentials to the householder or his representative; 

(2) With the consent of the householder or his representative; 

(3) Between the hours of 8:00 a.m. and 8:00 p.m. excluding Sundays and holidays, unless 

urgent circumstances require otherwise. 

(4) If the householder refuses admission to the premises, the inspector shall apply for and 

obtain an inspection warrant before he can inspect the premises. See Code Section 44-53-1400, as amended. 

(b) The inspector may inspect all or part of the dwelling, dwelling unit or child care facility which 

is accessible to the child and may analyze any exposed surface with the XRF instrument to determine lead concentrations. He may also remove samples of paint or other objects necessary for laboratory analysis. If the object to be removed is personal property of the householder, it may be removed only with the consent of the householder. Laboratory results will be evaluated by the inspector or his supervisor. Lead-based substance hazards or lead bearing material hazards will be declared when identified. 

(c) The exterior premises of adjacent dwellings may be inspected provided the inspector: 

Determines and can substantiate that a child with lead poisoning or undue lead absorption 

has access to an exposed surface on the adjacent premises, which causes the inspector to suspect that surface as a contributing source of the child's lead poisoning; 

Presents the appropriate credentials to the householder or his representative, or the owner 

or his representative; 

Inspects between the hours of 8:00 a.m. and 8:00 p.m. excluding Sundays and holidays, 

unless urgent circumstances require otherwise. 

If the householder refuses admission to the premises, the inspector shall apply for and 

obtain an inspection warrant before he inspects the premises. See Code Section 44-53-1390 as amended. 

G. Notification 

Whenever a child or children under six years of age reside in any dwelling, dwelling unit or child care facility in which a lead-based substance containing dangerous levels is identified on an exposed surface or where lead bearing material is found, it shall be the responsibility of the environmental health inspector or his supervisor, based upon his examination of the surface and other relevant factors indicating that the health and welfare of a child is in jeopardy, to declare such a surface to be a lead-based substance hazard or to declare such material to be a lead bearing material hazard, at which time: 

(1) The inspector or his supervisor shall post in or upon the dwelling, dwelling unit or child care facility, in conspicuous places, notice of the existence of a lead-based substance hazard or lead-bearing material hazard. Notice shall not be removed until the inspector or his supervisor states that the lead-based substances or lead bearing materials no longer constitute a health hazard. Removal of the posted notice shall constitute a violation of this regulation. 

(2) The inspector or his supervisor shall give notice of the existence of the lead-based substance hazard or lead bearing material hazard to all persons residing in the dwelling, dwelling unit or child care facility and shall instruct the householder in the appropriate method(s) for emergency hazard intervention. 

(3) The Department shall give notice of the existence of the lead-based substance hazard or lead bearing material hazard to the owner or his representative and order that the hazard be removed, replaced or securely and permanently covered within thirty (30) days of receipt of the notice, in a manner satisfactory to the inspector or his supervisor. If, in the discretion of the Commissioner or his representative, the condition cannot be corrected in thirty (30) days, a reasonable extension of time may be granted. 

H. Appeals 

The owner, agent or person in control of any building subject to this regulation shall have the right, under Code Section 44-53-1430, to appeal within thirty (30) days from the decision of the Department to any court of competent jurisdiction, stating in the notice of appeal the grounds therefor, and the court shall affirm, modify or revoke the decision of the Department within thirty (30) days of receipt of the notice of appeal. 

I. Sale of Posted Premises 

If, before the end of the thirty (30) day period or its extension, the owner sells the dwelling or dwelling unit or child care facility, pursuant to Code Section 44-53-1430, he shall notify the prospective buyer of the lead problem and the new owner shall assume the responsibility of carrying out the requirements of this section within the specified time period. 

J. Rental of Posted Premises 

No person shall knowingly rent a dwelling or dwelling unit to be occupied by children under six years of age which has been posted and ordered cleared of lead-based substance hazards or lead bearing material hazards in accordance with Code Section 44-53-1430. If the presence of lead-based substances or lead bearing materials is unsuspected and becomes known when the dwelling or dwelling unit is already rented to a family with children under six years of age, the family of the children shall not be evicted for that reason unless a court order is issued declaring the structure to be unfit for human habitation under Code Section 44-53-1470(2). 

K. Penalties 

Failure to remove, replace or securely and permanently cover a lead-based substance hazard or lead bearing material hazard after notice constitutes a violation of this regulation, and any person, upon conviction thereof, shall be deemed guilty of a misdemeanor and be fined not more than two hundred ($200.00) dollars or be imprisoned for not more than thirty (30) days. Each day's violation shall constitute a separate offense. 

Fiscal Impact Statement:


The Department estimates there will be no new costs imposed on the State or its political subdivisions by this regulation repeal.

Statement of Need and Reasonableness and Rationale:


The Statement of Need and Reasonableness was determined by staff analysis pursuant to S.C. Code Section 1-23-115(C)(1)-(3) and (9)-(11):

DESCRIPTION OF REGULATION:


Purpose:
The regulation reflects protocols and procedures that have significantly changed since its inception, and is now inconsistent with protocols and procedures prescribed by the Centers for Disease Control and Prevention regarding childhood lead poisoning.  Furthermore, the 2005 revision of the South Carolina Lead Poisoning Prevention and Control Act, South Carolina Code of Laws, Sections 44-53-1310 to -1480, has rendered R.61-85 obsolete; the public health concerns that R.61-85 was intended to address are now addressed through the revised statute.  Since this regulation is no longer needed, and in the interest of good government and efficiency, the Department is repealing R.61-85.


Legal Authority:
The legal authority for R.61-85 is S.C. Code of Laws Section 44-53-1450.


Plan for Implementation:
None.  

DETERMINATION OF NEED AND REASONABLENESS OF THE REGULATION  REPEAL BASED ON ALL FACTORS HEREIN AND EXPECTED BENEFITS:


The 2005 revision of the South Carolina Lead Poisoning Prevention and Control Act, South Carolina Code of Laws, Sections 44-53-1310 to -1480, has rendered R.61-85 obsolete; the public health concerns that R.61-85 was intended to address are now addressed through the revised statute.  Since this regulation is no longer needed, and in the interest of good government and efficiency, the Department  is repealing R.61-85.  

DETERMINATION OF COSTS AND BENEFITS:
There are no anticipated costs or benefits associated with the repeal of this regulation.  

UNCERTAINTIES OF ESTIMATES:
None.

EFFECT ON ENVIRONMENT AND PUBLIC HEALTH:
There will be no effect on the environment or public health.

DETRIMENTAL EFFECT ON THE ENVIRONMENT AND PUBLIC HEALTH IF THE REGULATION IS NOT IMPLEMENTED:
There will be no detrimental effect on the environment or public health by the repeal of R.61-85.

Statement of Rationale:

This regulation is no longer needed, and in the interest of good government and efficiency, the Department is repealing R.61-85.
