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provided for in the Regulation

Document No. 3152
DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL

CHAPTER 61

Statutory Authority: 1976 Code Section 44-2-50

61-92.  Underground Storage Tank Control Regulations

Synopsis:

This amendment implements the provisions of the UST Compliance Act of the Federal Energy Policy Act of 2005 (U.S. Public Law 109-58).  The amendment (1) establishes a requirement for new or replacement underground storage tanks, piping and dispensers to be secondarily contained, (2) establishes the process whereby the Department imposes delivery prohibition on an out of compliance tank or tanks, and (3) establishes the requirement for the Department to develop an Operator Training Plan and for owners/operators to have trained operators.  The amendment also (4) makes stylistic changes requested by the U.S. Environmental Protection Agency (USEPA) so that codification of the State’s UST Control Regulations can be finalized and (5) incorporates changes to correlate with changes in the administrative appeals process pursuant to S.C. ACT 387 (2006).
Discussion of Revisions:

(1) Establish a requirement for new or replacement underground storage tanks, piping and dispensers to be secondarily contained.

Section Citation and Explanation of Change:

280.12 Definitions

New text added to define “Community Water Systems”.

280.12 Definitions

New text added to define “Interstitial Space”.

280.12 Definitions

New text added to define “Potable Drinking Water Well”.

280.12 Definitions

New text added to define “Replace”.

280.12 Definitions

New text added to define “Under-Dispenser Containment (UDC)”.

280.20(g)

New text added as item g to describe secondary containment requirement and application. 

280.33(c)

New text added to clarify secondary containment requirement during piping repair/replacement. 

(2) Establish the process whereby the Department imposes delivery prohibition on an out of compliance tank or tanks.

Section Citation and Explanation of Change:
280.23(e)-(l)

New text added as items e through l to clarify delivery prohibition criteria and procedures. 

(3) Establish the requirement for the Department to develop an Operator Training Plan and for owners/operators to have trained operators.
Section Citation and Explanation of Change:
Table of Contents

280.35 added under Subpart C.

280.34(b)(6)

New text added as item (6) to introduce operator training documentation requirements.

280.35

New text added as item 280.35 to establish operator training requirement and to task Department with development of Operator Training Plan.  

(4) Make stylistic changes requested by the U.S. Environmental Protection Agency (USEPA) so that codification of the State’s UST Control Regulations can be finalized.
Section Citation and Explanation of Change:
280.12 Definitions

Made “Noncommercial purposes” and “On the premises where stored” two separate entries for clarity.

280.12 Definitions

Number the item “The term ‘regulated substances…” (c) for codification and change “though” to “through”.

280.20(b)(1)(D)

Changed “2” to “s”.

280.20(b)(3)(ii)

Changed (B) to (b).

[Note]

Changed (B) to (b).

280.20(e)

Changed (d) to (e).

280.20(f)

Changed (d) to (e).

280.20(f)(6)

Changed (d) to (e).

280.20(h)

The item previously numbered as (g) is being renumbered as (h).  The text did not change.

280.20(i)

The item previously numbered as (h) is being renumbered as (i).  The text did not change.

280.22(a)

Changed “an existing” to “a”.  New text added to clarify which form notification is to be made on.

280.22(b)

New text added to clarify which form notification is to be made on.

280.22(d)

Remove “existing”.  New text added to indicate the time frame for notification.

280.22(i)

The existing text of (i) revised to clarify the Department’s authority and delete reference to appeals.

280.23(b)(2)

Change (d) to (e).

280.23(d)

Existing text of (d) revised to delete reference to appeals.

280.23(m)

The item previously numbered as (e) is being renumbered as (m).  The text did not change.

280.34(a)(l)

Change (e) to (f).

280.40(c)

Chart redrawn for clarity.

RD

Corrected reference 280.419(a) to 280.41(a).

280.43(b)(4)

Chart redrawn for clarity.

280.71(a)

Correct spelling of “least”; new text added to clarify time frame for notification requirement.

280.104(d)

Correct spelling “Poor’s”.

(5) Changes to correlate with changes in the administrative appeals process pursuant to S.C. ACT 387 (2006).
Section Citation and Explanation of Change
280.302 (a)-(b)

Text revised to incorporate latest appeal procedures.

Instructions:

Amend R.61-92 pursuant to each individual instruction provided with the text below:

Text:

Revise R.61-92 Table of Contents at SUBPART C.  General Operating Requirements, to add 280.35  Operator training required; all other sections of the Table remain the same:


SUBPART C.  
General Operating Requirements




Sec.





280.30. Spill and overfill control.





280.31. Operation and maintenance of corrosion protection.





280.32. Compatibility.





280.33. Repairs allowed.





280.34. Reporting and recordkeeping.





280.35. Operator training required.

At 61-92.280.12, Definitions, add the following definitions in alphabetical order to read:


“Community Water System (CWS)” means a public water system that serves at least 15 service connections used by year-round residents of the area served by the system; or regularly serves at least 25 year-round residents.  The following are included as part of the community water system:


(a) The wellhead for groundwater and/or intake point(s) for surface water; 


(b) Collection, treatment, storage, and distribution facilities that are part of the community water system; and 


(c) The piping distribution system that delivers the water to the community. 


“Interstitial space” means the opening formed between the inner and outer wall of a UST system with double-walled construction or the opening formed between the inner wall of a containment sump and the UST system component that it contains.


“Potable Drinking Water Well” means any hole (dug, driven, drilled, or bored) that extends into the earth until it meets groundwater which:


(a) Supplies water for a non-community public water system; or

  
(b) Otherwise supplies water for household use (consisting of drinking, bathing, and cooking, or other similar uses).


(c) Such wells may provide water to entities such as a single-family residence, group of residences, businesses, schools, parks, campgrounds, and other permanent or seasonal communities.

    
“Replace” means to remove a UST system or UST system component and to install another UST system or UST system component in its place.


“Under-Dispenser Containment (UDC)” means a component underneath a dispenser that will prevent leaks from the dispenser from reaching soil or groundwater. Such containment must:


(a) Be liquid-tight on its sides, bottom, and at any penetrations;

(b) Be compatible with the substance conveyed by the piping; and


(c) Allow for visual inspection and access to the components in the containment system and/or be monitored.

Revise 61-92.280.12, Definition of “Noncommercial purposes” and “On the premises where stored” by splitting into two separate definitions to read:


"Noncommercial purposes” with respect to motor fuel means not for resale.  


"On the premises where stored" with respect to heating oil means UST systems located on the same property where the stored heating oil is used.

Revise 61-92.280.12, Definition of “Regulated substance”, to add outline codification and to correct  misspelled word “though” to “through, to read:


"Regulated substance" means:


(a) Any substance defined in Section 101(14) of the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) of 1980 (but not including any substance regulated as a hazardous waste under subtitle C); and


(b) Petroleum, including crude oil or any fraction thereof that is liquid at standard conditions of temperature and pressure (60 degrees Fahrenheit and 14.7 pounds per square inch absolute).


(c) The term "regulated substance" includes but is not limited to petroleum and petroleum‑based substances comprised of a complex blend of hydrocarbons derived from crude oil through processes of separation, conversion, upgrading, and finishing, such as motor fuels, jet fuels, distillate fuel oils, residual fuels oils, lubricants, petroleum solvents, and used oils.

Revise 61-92.280.20(b)(1)(D) to read:



(D) Underwriters Laboratories of Canada Standard CAN 4‑S633‑M81, "Flexible Underground Hose Connectors."]

Revise 61-92.280.20(b)(3)(ii) to read:




(ii) Owners and operators maintain records that demonstrate compliance with the requirements of paragraph (b)(3)(i) of this section for the remaining life of the piping; or

Revise 61-92.280.20(b)(3)(ii) [Note] to read:



[Note: National Fire Protection Association Standard 30, "Flammable and Combustible Liquids Code"; and National Association of Corrosion Engineers Standard RP‑01‑69, "Control of External Corrosion on Submerged Metallic Piping Systems," may be used to comply with paragraph (b)(3) of this section.]

Revise 61-92.280.20(e) to read:


(e) Installation. All tanks and piping must be properly installed in accordance with a code of practice developed by a nationally recognized association or independent testing laboratory and in accordance with the manufacturer's instructions.


[Note: Tank and piping system installation practices and procedures described in the following codes may be used to comply with the requirements of paragraph (e) of this section:



(i) American Petroleum Institute Publication 1615, "Installation of Underground Petroleum Storage System"; or



(ii) Petroleum Equipment Institute Publication RP100, "Recommended Practices for Installation of Underground Liquid Storage Systems"; or



(iii) American National Standards Institute Standard B31.3, "Petroleum Refinery Piping," and American National Standards Institute Standard B31.4 "Liquid Petroleum Transportation Piping System."]

Revise 61-92.280.20(f), sub items (1) – (5) remain the same, to read: 


(f) Certification of installation. All owners and operators must ensure that one or more of the following methods of certification, testing, or inspection is used to demonstrate compliance with paragraph (e) of this section by providing a certification of compliance to the Department on the Permit to Operate application form.

Revise 61-92.280.20(f)(6) to read:



(6) The owner and operator have complied with another method for ensuring compliance with paragraph (e) of this section that is determined by the Department to be no less protective of human health and the environment.

Add Section 61-92.280.20(g) to read:


(g) Effective with the enactment of this regulation, each new or replacement underground storage tank, or piping connected to any such new tank, that is within 1,000 feet of any existing community water system or any existing potable drinking water well must be secondarily contained and monitored for leaks. In the case of a replacement of a previously installed underground storage tank or previously installed piping connected to the underground storage tank, the secondary containment and monitoring shall apply only to the specific underground storage tank or piping being replaced, not to other underground storage tanks and connected pipes comprising such system. In addition, each new or replacement motor fuel dispenser system installed within 1,000 feet of any existing community water system or any existing potable drinking water well must have under-dispenser containment.  New piping associated with this installation must be secondarily contained. These requirements do not apply to repairs meant to restore an underground storage tank, pipe, or dispenser to operating condition except that when piping repairs over a consecutive 12 month period constitute more than 25 percent of the piping by length, the entire piping run must be replaced with secondarily contained piping.   In the case of dispenser replacement on suction piping systems that meet the requirements of Section 280.41(b)(2)(i – v), this requirement does not apply if the replacement does not involve any connectors, risers, or piping below the union or check valve. Secondary containment systems shall be designed, constructed, installed and maintained to:



(1) Contain regulated substances released from a UST system until they are detected and removed; and



(2) Prevent a release of regulated substances to the environment at any time during the operational life of the UST system; and



(3) Be monitored monthly for a release in accordance with Section 280.43 (g).  The requirements of this section also apply to new or replacement underground storage tank systems that serve emergency generators.

Revise existing 61-92-280.20(g) and (h) and renumber them (h) and (i) to read:


(h) Secondary containment required. All new tank systems which are installed within 100 feet of an existing water supply well, a coastal zone critical area, or state navigable waters, must install an approved method of secondary containment.


(i) Release detection.  Release detection, conducted in accordance with Subpart D, must begin when regulated substances are introduced into the tank system.

Revise 61-92.280.22(a) to read:


(a) By January 1, 1986 any owner of a tank storing or having stored regulated substances on or before January 1, 1986 shall notify the Department of the existence of such a tank specifying the type, location, storage capacity, age, and uses of such a tank (i.e., operational status at the time of notification) and of any known past failure(s) and corrective action taken as a result of the failure. The notification shall be made using EPA Form 7530-1 or Department Form DHEC-1917.

Revise 61-92.280.22(b) to read:


(b) For each underground storage tank taken out of operation after January 1, 1974, the owner of such tank shall, within 12 months after the date of enactment of these regulations (R.61‑92), notify the Department of the existence of such tanks (unless the owner knows the tank subsequently was removed from the ground).  The notification shall be made using EPA Form 7530-1 or Department Form DHEC-3856.  The owner of a tank taken out of operation on or before January 1, 1974, shall not be required to notify the Department under this subsection.

Revise 61-92.280.22(d) to read:


(d) Any owner which brings into operation an underground storage tank after the initial notification period specified under paragraph (a), shall notify the Department within 30 days using the procedures specified in paragraph (a) of this section.

Revise 61-92.280.22(i) to read:


(i) The Department may issue, deny, revoke, suspend or modify the registration under such conditions as it may prescribe herein for the operation of any tank.

Revise 61-92.280.23(b)(2) to read:


 (2) All owners and operators of new UST systems must ensure that the installer certifies in the permit to operate application form that the methods used to install the tanks and piping complies with the requirements in Section 280.20(e).

Revise 61-92.280.23(d) to read:


(d) The Department may issue, deny, revoke, suspend or modify permits under such conditions as it may prescribe for the operation of any tank.
Add Section 61-92.280.23(e) through (l) to read:


(e) The Department may classify as ineligible for delivery, deposit, or acceptance of product an underground storage tank where the Department has determined:



(1) Required spill prevention equipment is not installed; or 



(2) Required overfill protection equipment is not installed; or 



(3) Required leak detection equipment is not installed; or 



(4) Required corrosion protection equipment is not installed; or



(5) Other conditions the Department deems appropriate. 


(f) When the Department determines that an underground storage tank or tanks should be classified as ineligible for delivery, deposit or acceptance of product under paragraph (e) of this section, the Department shall notify the owner/operator of the Department’s intent to declare the tank(s) ineligible for delivery, deposit, or acceptance of product if the deficiency is not corrected within seven (7) calendar days.


(g) The Department may classify as ineligible for delivery, deposit, or acceptance of product an underground storage tank if the owner/operator of that tank has been issued a written warning or citation (notice of violation) under any of the following circumstances and the owner/operator has failed to take corrective action within 30 days:



(1) Failure to properly operate and/or maintain leak detection equipment; or



(2) Failure to properly operate and/or maintain spill, overfill, or corrosion protection equipment; or



(3) Failure to maintain financial responsibility; or



(4) Failure to protect a buried metal flexible connector from corrosion.


(h) When the Department determines that an underground storage tank or tanks should be classified as ineligible for delivery, deposit or acceptance of product under paragraph (g) of this section, the Department shall notify the owner/operator of the Department’s intent to declare the tank(s) ineligible for delivery, deposit, or acceptance of product if the deficiency is not corrected within seven (7) calendar days


(i) When the out of compliance condition has not been corrected after the seven (7) calendar days established under paragraph (f) or (h) of this section, the Department will declare the tank ineligible for delivery, deposit, or acceptance of product and notify the owner/operator and supplier of the delivery prohibition.



(1) The notification of owner/operator and supplier of a delivery prohibition will be by at least two means of communication (for example: telephone, e-mail, facsimile, or messenger); and



(2) The Department will post the delivery prohibition notice on the Department’s Tank Registry website; and



(3) The Department will affix a delivery prohibition notice to the fill port of the affected tank.


(j) It shall be illegal for any person to deliver, deposit, or accept product into a tank where the Department has imposed delivery prohibition and has notified the owner/operator and supplier of the delivery prohibition.


(k) When the owner/operator notifies the Department that the deficiency has been corrected and the

Department has verified that the tank(s) is in compliance:



(1) The delivery prohibition will be lifted and the delivery prohibition notice will be removed from the tank fill port within two (2) working days (Monday – Friday) of the notification; and



(2) The Department will notify the owner/operator and the supplier that delivery to the tank may resume; and



(3) The delivery prohibition website posting will be cleared.


(l) The Department retains the discretion to decide whether to identify an underground storage tank as ineligible for delivery, deposit, or acceptance of product based on whether the prohibition is in the best interest of the public. In some cases, prohibition of delivery, deposit, or acceptance of product to an underground storage tank is not in the best interest of the public, even in the case of significant and/or sustained noncompliance (e.g., certain emergency generator underground storage tanks). In other cases, the Department may choose to classify an underground storage tank as ineligible to receive product but then authorize delivery in emergency situations (for example natural disasters).

NOTE: Delivery Prohibition does not relieve the owner/operator from administrative enforcement actions due to the out of compliance condition(s).

Revise existing 61-92.280.23(e) by renumbering (e) to 61-92.280.23(m) to read:


(m) Any person who plans to install a system of two or more tanks at the same location, may apply for one permit for that system of tanks.

Revise 61-92.280.33(c) to read:


(c) Metal pipe sections and fittings that have released product as a result of corrosion or other damage must be replaced.  Fiberglass pipes and fittings may be repaired in accordance with the manufacturer's specifications.  Should the piping replacement or repair within a consecutive 12 month period constitute more than 25 percent of the piping by length, the entire piping run must be replaced with secondarily contained piping.

Revise 61-92.280.34(a)(1) to read:



(1) Notification for all UST systems (Section 280.22), which includes certification of installation for new UST systems (Section 280.20(f));

Add Section 61-92.280.34(b)(6) to read:



(6) Documentation of UST facility operator designation and training (Section 280.35).

Add Section 61-92.280.35 to read:

SECTION 280.35.  OPERATOR TRAINING REQUIRED. 


(a) Not later than August 8, 2009, the Department shall develop an Operator Training Plan. 


(b) The training plan shall:



(1) Be developed in cooperation with tank owners and operators; and



(2) Take into consideration training programs implemented by tank owners and tank operators; and



(3) Be communicated to tank owners and operators; and



(4) Provide options for obtaining training; and



(5) Describe minimum curriculum standards and evaluation requirements for operator training.


(c) Not later than two years from the publication date of the Department’s Operator Training Plan, operator training is required for all operators of underground storage tank systems that meet the definition of "UST system" in Section 280.12, except for those underground storage tank systems identified in Section 280.10(b) and 280.10(c) as excluded or deferred underground storage tank systems.  Three categories of operators must be trained:



(1) Class A Operator - Persons having primary responsibility for on-site operation and maintenance of underground storage tank systems.



(2) Class B Operator - Persons having daily on-site responsibility for the operation and maintenance of underground storage tank systems.



(3) Class C Operator - Daily, on-site employees having primary responsibility for addressing emergencies presented by a spill or release from an underground storage tank system.


(d) Class A and B Operators shall be trained in facility-specific operation and maintenance and/or emergency response actions within 30 days of being designated as an operator at the UST facility. 


(e) Once each month, Class B Operators shall validate that:



(1) Each assigned facility has accomplished the required release detection monitoring;



(2) Each assigned facility has the required release and equipment monitoring records;



(3) Required equipment and system testing has been accomplished;



(4) Unusual operating conditions or release detection system indications have been reported and investigated;



(5) Routine operations and maintenance activities have been accomplished;



(6) Spill, overfill, and corrosion protection systems are in place and operational;



(7) Class C operators have been designated and trained. 


(f) Class B Operators shall physically visit each assigned facility quarterly.


(g) Class C Operators shall be trained in facility specific emergency response actions before they assume responsibility for the UST facility.  


(h) Operator Identification.  Each facility will need at least one individual trained to perform the duties in each operator category (A, B, and C).  At small facilities, one individual may handle all three duties.  However, in the operation and maintenance structure at an underground storage tank facility that is part of a large store chain, open 24-hours, a number of persons may be designated to perform duties and responsibilities of operator classes A, B, and C. 



(1) Not later than three months after the publication date of the Operator Training Plan, tank owners shall notify the Department of the number of operators in Operator Class A and Operator Class B for each UST facility. Not later than thirty days after Class A and Class B Operators complete appropriate operator training, tank owners will notify the department of the name, training completion date and training provider for each operator. 




(i) The Department shall establish a registry of Class A and Class B operators to include facility responsibility, training completion date, and training provider.




(ii) The Department shall verify that training is current for Class A and Class B Operators during inspections at UST facilities. 

    

(2) Tank owners shall designate in writing the Class C Operators for each facility and keep a copy of that designation on file at the facility. 




(i) Tank owners shall be responsible for training Class C Operators.


(ii) Tank owners shall document training for Class C Operators and maintain a copy of that documentation on file at the facility.




(iii) The Department shall verify such documentation during inspections.


(i) Persons having primary responsibility and daily on-site operation and maintenance responsibility of underground storage tank systems (Class A and/or Class B Operators) shall repeat relevant facility-specific training if the tank for which they have such responsibilities is determined to be out of compliance with the requirements of this regulation.  

Replace Section 61-92.280.40(c) to read:


(c) Owners and operators of all UST systems must comply with the release detection requirements of this Subpart by December 22nd of the year listed in the following table:

	SCHEDULE FOR PHASE-IN OF RELEASE DETECTION

	
	YEAR WHEN RELEASE DETECTION IS REQUIRED

(BY DECEMBER 22 OF THE YEAR INDICATED

	YEAR SYSTEM WAS INSTALLED
	1989
	1990
	1991
	1992
	1993

	BEFORE 1965 OR DATE UNKNOWN
	RD
	P
	
	
	

	1965-1969
	
	P/RD
	
	
	

	1970-1974
	
	P
	RD
	
	

	1975-1979
	
	P
	
	RD
	

	1980-1988
	
	P
	
	
	RD

	NEW TANKS (AFTER DECEMBER 22) IMMEDIATELY UPON INSTALLATION


P = Must begin release detection for all pressurized piping in accordance with Sections 280.41(b) and 280.42(b)(4).

RD = Must begin release detection for tanks and suction piping in accordance with Sections 280.41(a), 280.41(b), and 280.42.
Replace Section 61-92.280.43(b)(4) to read:



(4) A leak is suspected and subject to the requirements of Subpart E if the variation between beginning and ending measurements exceeds the weekly or monthly standards in the following table:

	Nominal Tank Capacity
	Weekly Standard

(one test)
	Monthly Standard

	550 gallons or less
	10 gallons
	5 gallons

	551-1,000 gallons
	13 gallons
	7 gallons

	1,001-2,000 gallons
	26 gallons
	13 gallons


Revise 61-92.280.71(a) to read:


(a) At least 30 days before beginning either permanent closure or a change‑in‑service under paragraphs (b) and (c) of this section, or within another reasonable time period determined by the Department, owners and operators must notify the Department of their intent to permanently close or make the change‑in‑service, unless such action is in response to corrective action.  At least 30 days before replacing previously installed piping or previously installed dispensers, owners and operators must notify the Department of their intent.  The required assessment of the excavation zone under Section 280.72 must be performed after notifying the Department but before completion of the permanent closure or a change‑in‑service.

Revise 280.104(d) to read:


(d) To demonstrate that it meets the local government bond rating test, the chief financial officer of a general purpose local government owner or operator and/or guarantor must sign a letter worded exactly as follows, except that the instructions in brackets are to be replaced by the relevant information and the brackets deleted:  


Letter from Chief Financial Officer


I am the chief financial officer of [insert: name and address of local government owner or operator, or guarantor].  This letter is in support of the use of the bond rating test to demonstrate financial responsibility for [insert: "taking corrective action" and/or "compensating third parties for bodily injury and property damage"] caused by [insert: "sudden accidental releases" and/or "nonsudden accidental releases"] in the amount of at least [insert:  dollar amount] per occurrence and [insert:  dollar amount] annual aggregate arising from operating (an) underground storage tank(s).


Underground storage tanks at the following facilities are assured by this bond rating test: [List for each facility: the name and address of the facility where tanks are assured by the bond rating test].


The details of the issue date,  maturity, outstanding amount, bond rating, and bond rating agency of all outstanding bond issues that are being used by [name of local government owner or operator, or guarantor] to demonstrate financial responsibility are as follows:  [complete table]


Issue date:


Maturity date:


Outstanding amount:


Bond rating:


Rating agency:

(Moody's or Standard & Poor’s)


The total outstanding obligation of [insert amount], excluding refunded bond issues, exceeds the minimum amount of $1 million.  All outstanding general obligation bonds issued by this government that have been rated by Moody's or Standard & Poor's are rated as at least investment grade (Moody's Baa or Standard & Poor's BBB) based on the most recent ratings published within the last 12 months.  Neither rating service has provided notification within the last 12 months of downgrading of bond ratings below investment grade or of withdrawal of bond rating other than for repayment of outstanding bond issues.


I hereby certify that the wording of this letter is identical to the wording specified in R.61-92.280.104(d) as such regulations were constituted on the date shown immediately below.

[Date]                                                                                         


[Signature]                                                                                        
  

[Name]                                                                                         
             

[Title]                                                                                                                          


Replace Section 61-92.280.302, Appeals, to read:

    
(a) A decision involving the issuance, denial, renewal, modification, suspension, or revocation of a permit or registration may be appealed by an affected person with standing pursuant to applicable law, including S.C. Code Title 44, Chapter 1 and Title 1, Chapter 23.


(b) Any person to whom an order is issued may appeal it pursuant to applicable law, including 

S.C. Code Title 44, Chapter 1 and Title 1, Chapter 23.

Fiscal Impact Statement:

The amendment will result in fiscal impact to the State and its political subdivisions that own or operate regulated underground storage tanks (USTs). There are no identified additional personnel resource requirements necessary to implement this regulation. This amendment requires underground storage tank owners and operators to be trained on UST systems. Owners and operators will have various options for obtaining UST systems training, to include in-house training programs and training available through the Department of Health and Environmental Control. Additionally, this regulation requires new or replacement UST systems to have secondary containment when installed within one thousand feet of a community water system or potable drinking water well. Installed cost for a UST system with secondary containment is approximately 30% above that of an installed UST system without secondary containment. The proposed regulation does not affect existing UST systems. These costs (training and secondary containment) will be offset by fewer petroleum releases, quicker detection and reporting of releases, less environmental harm to the state’s groundwater and surface water resources and human health.  Owners and operators should benefit from having better trained operators, improved UST systems, and fewer and less costly releases to the environment.     

Statement of Need and Reasonableness:

This statement was determined by staff analysis pursuant to S.C. Code Section 1-23-115(C)(1)-(3) and (9)-(11).

DESCRIPTION OF REGULATION:   

Purpose:  The amendment will allow the State to be compliant with the federal Underground Storage Tank Compliance Act, part of the Energy Policy Act, U.S. Public Law 109-58 – August 8, 2005, and to make stylistic changes requested by the U.S. Environmental Protection Agency (USEPA) so that codification of the State’s UST Control Regulations can be finalized. This amendment will also update language in Regulation 61-92 to correlate with changes in the administrative appeals process pursuant to S.C. Act 387 (2006).  The amendment is intended to reduce the number of releases from underground storage tank (UST) systems, provide early detection of releases, minimize impact from releases, and ensure owners and operators have assigned responsibility to provide immediate response to emergencies caused by releases from operating UST systems.

Legal Authority: State Underground Petroleum Environmental Response Bank Act, South Carolina Code Annotated, Section 44-2-50. 

Plan for Implementation: The amendment will take effect upon approval by the Board of Health and Environmental Control and the South Carolina General Assembly and publication as final regulations in the South Carolina State Register. The regulatory additions will not require additional staffing.  The regulatory additions will have negligible impact on other program areas. 

(1) Secondary Containment: The Department’s existing UST permitting process for construction of new UST systems being installed will facilitate implementation of secondary containment requirements. New installation permits issued prior to the effective date of the proposed regulatory change will not be affected. Permits issued subsequent to the effective date will require secondary containment.

(2) Delivery Prohibition:  The authority to impose delivery prohibition for UST systems is provided in existing law, South Carolina Code Section 44-2-50. The federal requirement is for states to have written criteria for determining when a UST is ineligible to receive product and procedures for implementing delivery prohibition against an individual tank or a facility. Delivery prohibition, when appropriate, will be imposed on a per tank basis.

(3) Operator Training requirements:  Training requirements will be detailed in a Training Plan to be developed in coordination with UST owners and operators. An Operator Training Workgroup composed of DHEC staff and UST owners and operators will develop the Training Plan. The Training Plan will be published no later than August 8, 2009. Operator training will be required no later than two years subsequent to the Operator Training Plan publication date. The final plan will be distributed to stakeholders and interested parties through electronic mail, the postal service, and via the Internet on the Department’s web site. Additionally, DHEC staff will conduct stakeholder meetings statewide to present the Operator training Plan.

(4) Response to U.S. Environmental Protection Agency (EPA) requests:  The amendment makes stylistic and administrative changes to assist EPA in codifying the state regulations as part of the state program approval process.

(5) Language changes to correlate to S.C. Act 387 (2006):  Upon approval by the state legislature, appeals language in the amendment will correlate to S.C. Act 387 (2006).

Electronic copies of the final regulations will be available from the State Register and from the Bureau of Land and Waste Management Website.  Print versions will be available in the State Register and by request from the Department’s Freedom of Information Office and the Bureau of Land and Waste Management UST Program.

DETERMINATION OF NEED AND REASONABLENESS OF THE REGULATIONS BASED ON ALL FACTORS HEREIN AND EXPECTED BENEFITS:  The amendment is needed for the State to be compliant with new requirements of the federal Energy Policy Act, to respond to U.S. Environmental Protection Agency (USEPA) requests so that codification of the State’s UST Control Regulations can be finalized, and to update language in Regulation 61-92 to correlate with changes in the administrative appeals process pursuant to S.C. Act 387 (2006). The secondary containment requirement for UST systems installed within 1,000 feet of a community water system or potable drinking water well will provide greater protection for drinking water resources. While secondarily contained UST systems will cost owners approximately 30% above the cost of systems without secondary containment, owners should over time realize a cost avoidance through fewer and less severe releases to the environment. The delivery prohibition criteria and procedures reflect current practice. The new training requirements will provide UST system operators with needed training and best management practices that should result in fewer compliance violations, fewer enforcement actions, and increased protection for the environment.   There are no detrimental effects associated with promulgation of delivery prohibition, the administrative changes, and the appeals procedures.    

DETERMINATION OF COSTS AND BENEFITS: There will be cost incurred by the Department for developing the Operator Training Plan and costs associated with developing various means of delivering operator training. The Department will receive federal grant funding for such costs. State political subdivisions may experience some costs associated with obtaining operator training. However, the train-the–trainer concept will greatly minimize costs for everyone. To further minimize cost to the regulated community, the Operator Training Plan will recognize training programs that may currently be in place or developed after the Operator Training Plan is published. There will be no costs for implementing the delivery prohibition procedures. There will be an approximate 30% increased cost for installing secondarily contained UST systems above UST systems without secondary containment. This cost will be experienced by the State, its political subdivisions, and the regulated community only when new UST systems are installed. The secondary containment requirements do not affect existing UST systems. The benefits derived from the new requirements will be better-trained operators, fewer releases from operating systems, and increased protection for the environment and human health.  The administrative changes to support U.S. EPA requests and to correlate to the administrative appeals language of S.C. Act 387 (2006) will have no associated costs for the State, the political subdivisions, or the regulated community. 

UNCERTAINTIES OF ESTIMATES:  The increased cost for installing new UST systems with secondary containment will vary depending on factors such as the number of tanks, type of materials, installer, and local site conditions.   

EFFECT ON ENVIRONMENT AND PUBLIC HEALTH:  There should be fewer releases and less impact to the environment due to releases from operating UST systems. 

DETRIMENTAL EFFECT ON THE ENVIRONMENT AND PUBLIC HEALTH IF THE REGULATIONS ARE NOT IMPLEMENTED:  The number of leaking UST systems reported each year and the severity will continue to have detrimental effects on the environment and public health. According to reports from the Environmental Protection Agency, on a national basis, leaking UST systems are the leading source for contaminating groundwater. South Carolina has documented nearly 9,000 releases from UST systems and approximately 3,200 releases remain in need of assessment/cleanup action. Leaking UST systems will continue to impact utility systems, such as water lines, and continue to be a drain on the taxpayers and the environment.  

Statement of Rationale:

U.S. Public Law 109-58 (August 8, 2005) established new federal requirements for regulated underground storage tanks.  These regulatory amendments are necessary to comply with the changes in law.  Additionally, these amendments make stylistic corrections requested by the U. S. Environmental Protection Agency to aid in codification of the regulations as part of the state program approval process.  Finally, these revisions correlate the language in the regulations to that in 2006 S.C. Act 387 (2006).
