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Document No. 4055
DEPARTMENT OF LABOR, LICENSING AND REGULATION
CHAPTER 71
Statutory Authority: 1976 Code Sections 41-3-40 and 41-8-120

71-10001. through 71-10003.  Illegal Aliens and Private Employment

Synopsis: 

The Department of Labor, Licensing and Regulation is adding Regulations 71-10001 through 71-10003 to implement the Illegal Aliens and Private Employment Act, 2008 Act No. 280.

The Notice of Drafting was published in the State Register on August 22, 2008.

Instructions: Insert Subarticle 2 of Article 10 as printed below.

Text:

SUBARTICLE 2
ILLEGAL ALIENS AND PRIVATE EMPLOYMENT

71-10001. Administrative Review of Any Revocation, Civil Penalty, or Other Disciplinary Action Against the Employment License of a Private Employer.
	A. Request for Informal Conference. Upon receipt of a notice of revocation, civil penalty, or other disciplinary action, a private employer may request an informal conference for the purpose of discussing any issues raised by an inspection, citation, on notice of proposed sanction. The settlement of any issue at such conference shall be subject to this procedure. Any party may be represented by legal counsel. No such conference or request for conference shall operate as a stay of the thirty (30) day period for filing a request for a contested case hearing with the Administrative Law Court, and no such conference or request for conference will be held or accepted subsequent to receipt of a request for a contested case hearing as defined in the regulations of the Administrative Law Court.
	B. Conduct of Informal Conference. The Director of the Department of Labor, Licensing and Regulation (LLR) shall designate an informal conference officer to review all issues raised by an inspection, audit, citation, or notice of proposed sanction.
	C. Location. Informal conferences may be conducted at the offices of the Department of Labor, Licensing and Regulation or by telephone or video conference. 
	D. Time. Informal conferences will be conducted as soon as possible after such request is made. 
	E. Decision. To the extent possible a decision of the informal conference officer will be made at the close of the informal conference and communicated promptly to the private employer.
	F. Any employer to whom a notice of revocation, civil penalty, or other disciplinary action has been issued may serve a request for a contested case hearing concerning such revocation, civil penalty, or other disciplinary action, or any combination thereof in accordance with the rules of procedure of the Administrative Law Court.
	G. Where the private employer fails to file a request for a contested case hearing within thirty (30) days of receipt of the notice of revocation, civil penalty, or other disciplinary action, the notice shall be deemed a final order of the Department not subject to administrative review unless good cause is shown for such failure. Where the request for a contested case hearing is made later than the period specified, the Department may nevertheless waive any objection to the late protest, if there was good cause for such delay and the delay was not excessive. 

71-10002. Audit Program.
	A. The Department will select employers for audit using a neutral selection process.
	B. The Department will use existing data sets (either state or federal as available) to identify industries or individual workplaces with high levels of immigrant employment and shall concentrate audits in these industries and workplaces.
	C. Each year, the Department will establish a list of workplaces suitable for audit and will notify all workplaces on that list that they have been identified as suitable for audit during that year.
	D. The Department will make individual audit assignments taking into consideration staffing and travel constraints.
	E. At the time of an inspection, the employer must provide access to:
		1. original or photocopied records of employment verification; or
		2. access to electronic storage of records of employment verification, including associated audit trails that show who has accessed a computer system and the actions performed within or on the computer system during a given period of time.

71-10003. Records Retention.
Employers must retain records of verification of immigration status for all employees for three (3) years after the date they hire an employee. These records forms can be retained in paper, microfilm, microfiche, or electronically.

Fiscal Impact Statement:

There will be no increased costs to the State or its political subdivisions.

Statement of Rationale:

Regulations 71-10001 through 71-10003 are added in conformance with current statutory amendments and in order to regulate appropriate documentation and record retention of employee authorization verification.

