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Document No. 4302
DEPARTMENT OF CONSUMER AFFAIRS
CHAPTER 28
Statutory Authority: 1976 Code Sections 37-6-104, 37-6-402, 37-6-403, and 37-6-506

28‑2. Organization
28‑9. Other Cases ‑ Summary Procedure
28‑10. Place of Hearings 
28‑11. Case Numbers and Titles
28‑12. Form and Size of Papers
28‑13. Filing and Service
28‑14. Procedure
28‑16. Contents of Formal Complaint
28‑17. Answers
28‑18. Pleadings and Action
28‑19. Investigative Cases
28‑20. Hearings
28‑21. Evidence
28‑22. Close of Hearing

Synopsis:

The department proposes to amend and modify Regulations 28-2, 28-9, 28-10, 28-11, 28-12, 28-13, 28-14, 28-16, 28-17, 28-18, 28-19, 28-20, 28-21, and 28-22. The purposes of these proposed amendments are to revise and edit regulatory language to conform to current statutory requirements and to delete obsolete provisions. South Carolina Code Sections 37-6-104 and 37-6-403 authorize the department to promulgate regulations necessary to effectuate the purposes of the chapter. 

Notice of Drafting for the proposed regulations was published in the State Register on August 24, 2012. Comments were solicited for consideration in drafting the proposed regulation.

Instructions:

Replace Regulation 28‑2. (Organization) as printed below.
Replace Regulation28‑9. (Other Cases ‑ Summary Procedure) as printed below.
Delete Regulation 28‑10. (Place of Hearings). 
Delete Regulation 28‑11. (Case Numbers and Titles).
Delete Regulation 28‑12. (Form and Size of Papers).
Replace Regulation 28‑13. (Filing and Service) as printed below.
Replace Regulation 28‑14. (Procedure) as printed below.
Delete Regulation 28‑16. (Contents of Formal Complaint).
Delete Regulation 28‑17. (Answers).
Delete Regulation 28‑18. (Pleadings and Action).
Replace Regulation 28‑19. (Investigative Cases) as printed below.
Replace Regulation 28‑20. (Hearings) as printed below.
Delete Regulation 28‑21. (Evidence).
Delete Regulation 28‑22. (Close of Hearing).

Text:

28‑2. Organization.
	A. Commission on Consumer Affairs: The Commission on Consumer Affairs is composed of  nine members, one of whom is the Secretary of State serving ex officio and whose term coincides with the term of office. Four members are appointed by the Governor with the advice and consent of the Senate for terms of four years. Four members are elected by the General Assembly for terms of four years. The Commission elects its own chairman. The Commission is the policy‑making and governing authority of the Department of Consumer Affairs, appoints the Administrator and is responsible for enforcement of the South Carolina Consumer Protection Code.
	B. Council of Advisors on Consumer Credit: The Council of Advisors on Consumer Credit consists of sixteen members, who are appointed by the Governor for terms of four years. One of the advisors is designated by the Governor as chairman. The Council advises and consults with the Administrator concerning the exercise of his powers under the South Carolina Consumer Protection Code and may make recommendations to the Administrator. Members may assist the Administrator in obtaining compliance with the Code.
	C. Office of Administrator of Consumer Affairs: The Administrator is appointed by the Commission on Consumer Affairs and serves at its pleasure. The Administrator is responsible to the Commission for faithfully administering and enforcing the South Carolina Consumer Protection Code.
	D. Deputy Administrators and Deputy Consumer Advocates: The Administrator, with the approval of the Commission, may designate such Deputies as he determines necessary to assist him in performing the duties he is required to perform under the S.C. Consumer Protection Code and other statutes enforced by the Department.
	E. Consumer Advocate: The Administrator of Consumer Affairs may be the Consumer Advocate or he may appoint the Consumer Advocate with approval of the Commission on Consumer Affairs. The Consumer Advocate must be an attorney qualified to practice in all South Carolina courts with a minimum of three years practice experience.
	F. Board of Financial Institutions: The Board of Financial Institutions is the governmental agency of the State of South Carolina which is referred to as "the Board of Bank Control" in Act 686 of 1976 amending the Consumer Protection Code and is sometimes referred to as "the Board" in the Rules, and which has responsibility for examinations and investigations (Consumer Protection Code Section 37‑3‑506) of institutions licensed or chartered by it, and through its Consumer Finance Division has responsibility for matters pertaining to licenses (Consumer Protection Code Sections 37‑3‑503 and 37‑3‑504), and records and annual reports (Consumer Protection Code Section 37‑3‑505).

28‑9. Other Cases ‑ Summary Procedure.

	A. Informal Complaint: Informal complaints may be made to the Administrator in writing and need not be in any particular form. Such matters may be disposed of by correspondence or other informal communication.
	B. Record of Informal Complaints: A record shall be kept of each informal complaint listing the allegations and all action taken including any final disposition.
	C. Investigation: If it appears from an informal complaint or other information brought to the attention of the Administrator that there is probable cause to believe that a person is committing or has committed an act or omission in violation of the Code, the Administrator may order an investigation to determine if the Act is being or has been committed. Such investigations may be instituted under the provisions of Code Section 37‑6‑106 or 37‑6‑118 as appropriate.
	D. Summary Action: If, after investigation, the Administrator determines that a person is committing or has committed any act or omission in violation of the Code, he may take one or more of the following actions, as the situation may warrant:
		(1) Accept an assurance in writing that the person in violation of the Code will not engage in that conduct in the future;
		(2) Bring an administrative action;
		(3) Bring civil action for injunctive relief as provided in Sections 37‑6‑110, 37‑6‑111 and 37‑6‑112 of the Code;
		(4) Bring a civil action as provided in Section 37‑6‑113 of the Code;
		(5) Bring an individual action for a consumer as provided in Section 37‑6‑117 of the Code.
	E. Initiation of Formal Proceedings: The Administrator may initiate formal or investigative proceedings upon any matter arising out of an informal complaint.

28‑13. Filing and Service.

	A. Service: All notices, findings of fact, opinions and orders required to be served by the Administrator and all documents filed by any party may be served by mail, and service shall be deemed complete when a true copy of such paper or document, properly addressed and stamped, is deposited in the United States mail.
	B. Proof of Service: On all documents required to be served there may appear an acknowledgement or affidavit of service or the following certificate:
	I hereby certify that I have this day served the foregoing document upon all parties of record in this proceeding (by delivering a copy in person to ____________) (by mailing a copy thereof, properly addressed, with postage prepaid, to) ____________.
	Dated at _______, this _______ day of _______, 20____ .
	______________________________
	Signature
	C. Alternative Service: In the alternative, service as permitted by the S.C. Rules of Civil Procedure.

28‑14. Procedure.

	Applicability of Administrative Procedures Act: All parties to formal or investigative cases shall follow the notice and procedure requirements of the South Carolina Administrative Procedures Act, S.C. Code Ann. Sections 1‑23‑310  et seq. (as amended). 	

28‑19. Investigative Cases.

	Commenced by Administrator: On his own motion the Administrator may institute an investigative case inquiring into any matters or the acts of any person which are subject to the Code.

28‑20. Hearings.

	Hearings shall be conducted as set forth by the rules of the Administrative Law Court.

Fiscal Impact Statement:

The Department of Consumer Affairs estimates the costs incurred by the State in complying with the proposed regulation will be approximately $0. 

Statement of Rationale:

The South Carolina Consumer Protection Code specifically provides for the Department to promulgate regulations necessary to effectuate the purposes of the Code and these changes are being made to conform regulations to current statutory law. 
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