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A BILL

TO AMEND TITLE 40, CODE OF LAWS OF SOUTH CAROLINA, 1976, BY ADDING CHAPTER 81 SO AS TO PLACE THE STATE ATHLETIC COMMISSION UNDER THE ADMINISTRATION OF THE DEPARTMENT OF LABOR, LICENSING AND REGULATION AND TO CONFORM THIS CHAPTER TO THE STATUTORY ORGANIZATIONAL FRAMEWORK ESTABLISHED FOR PROFESSIONAL AND OCCUPATIONAL BOARDS AND COMMISSIONS UNDER THE ADMINISTRATION OF THE DEPARTMENT AND TO FURTHER PROVIDE FOR THE LICENSURE AND REGULATION OF VARIOUS ATHLETES AND ATHLETIC EVENTS; AND TO REPEAL CHAPTER 7, TITLE 52, RELATING TO THE STATE ATHLETIC COMMISSION AND TO COUNTY ATHLETIC COMMISSIONS.


Amend Title To Conform

Be it enacted by the General Assembly of the State of South Carolina:

SECTION
1.
Title 40 of the 1976 Code is amended by adding:

“CHAPTER 81

State Athletic Commission


Section 40‑81‑10.
Unless otherwise provided for in this chapter, Article 1, Chapter 1 of Title 40 applies to the State Athletic Commission administered by the Department of Labor, Licensing and Regulation.  If there is a conflict between this chapter and Article 1, Chapter 1 of Title 40, the provisions of this chapter control. The Professional Boxing Safety Act of 1996 (15 U.S.C. § 6301 et seq.) and all other federal laws pertaining to boxing are incorporated by reference and made a part of this chapter. 


Section 40‑81‑20.
For the purpose of this chapter:


(1)
‘Admissions’ means the amount paid for seats to witness an event or exhibition or any fee charged for presenting an event or exhibition including, but not be limited to, complimentary tickets given in exchange for services. This term does not include admission for contestants, officials, representatives of the commission, and the media.


(2)
‘Administrator’ means the individual whom the director of the Department of Labor, Licensing and Regulation appoints to administer the State Athletic Commission program.


(3)
‘Announcer’ means any person who is licensed by the commission and is designated by the promoter to introduce the participants and provide information to the public at the event or exhibition.


(4)
‘Bout’ means the individual contest between two participants for a scheduled number of rounds.


(5)
‘Boxer’ means a person who competes for a purse or compensation in boxing matches, contests, or exhibitions.


(6)
‘Boxing’ means any form of event or exhibition in which a person delivers blows to another, with any part of the arm below the shoulder, including the hand, which may be reasonably expected to disable or inflict injury.


(7)
‘Combative sports’ means any professional sport where participants intend and actually kick, punch, and use other techniques to injure or disable an opponent in an event or exhibition before an audience on a platform, a pad, or in an area surrounded by ropes or other markings. 


(8)
‘Commission’ means the State Athletic Commission.


(9)
‘Contestant’ means any one who competes or participates in an event or exhibition regulated by the State Athletic Commission.


(10)
‘Department’ means the Department of Labor, Licensing and Regulation.


(11)
‘Department representative’ means the individual designated by the administrator, at the request of the director, to supervise an event or exhibition regulated by the State Athletic Commission. 


(12)
 ‘Director’ means the director of the Department of Labor, Licensing and Regulation or the director’s official designee.


(13)
‘Emergency medical technician’ means a person who is certified by the Department of Health and Environmental Control pursuant to the Emergency Medical Services Act.


(14)
‘Event’ means an occurrence, bout, or contest regulated by the State Athletic Commission in which any contestant displays or exhibits athletic skills in competition.


(15)
‘Exhibition’ means an occurrence in which the participant shows, displays, or performs without striving to win.


(16)
‘Kick boxing’ means any form of competition in which a person delivers blows with any part of the arm below the shoulder, including the hand and any part of the leg below the hip, including the foot.


(17)
‘License’ means the written approval given, upon application, by the commission to a person, club, corporation, organization, or association to participate in or promote events or exhibitions regulated by the State Athletic Commission.


(18)
‘Manager’ means a person who does any of the following:



(a) by contract with a person undertakes or has undertaken to represent in any way the interest in which a contestant is to participate and  receive monetary or other compensation for his services without regard to the source of the compensation; 



(b) directs or controls the professional activities of a contestant;


(c) receives or is entitled to receive a share of the gross purse or gross income of an event or exhibition; 

(19)
‘Matchmaker’ means a person who undertakes to obtain agreements between managers or contestants, or both, for the purpose of securing contestants for a boxing event or exhibition regulated by the State Athletic Commission.


(20)
‘Official’ means the judges, referees, timekeepers, and other persons assigned by the administrator and necessary to conduct an event or exhibition.


(21)
‘Participant’ means a person who acts as a promoter, boxer, wrestler, judge, referee, manager, contestant, trainer, second, timekeeper, announcer, or matchmaker in connection with an event or exhibition regulated by the State Athletic Commission.


(22)
‘Permit’ means the written approval given, upon application, by the commission to a promoter to hold and conduct an event or exhibition regulated by the State Athletic Commission at a specific time, date, and location.


(23)
‘Person’ means an individual, group of individuals, business, corporation, partnership, association, or collective entity.


(24)
‘Physician’ means a person licensed to practice medicine or osteopathy in this State.


(25)
‘Professional kick boxer’ means any form of competition in which a person delivers blows with any part of the arm below the shoulder, including the hand, and any part of the leg below the hip, including the foot, and the person is compensated with anything of value.


(26)
‘Promoter’ means a person, club, corporation, organization, or association which promotes, advertises, presents, conducts, holds, or gives a boxing, kick boxing, or wrestling event or exhibition in this State.


(27)
‘Promoter’s representative’ means a person who is designated in writing by the promoter to ensure compliance with this chapter and who has binding authority for all promoters.


(28)
‘Purse’ means the total amount paid by a promoter to the contestants and officials for participating in an event or exhibition. 


(29)
‘Ringside physician’ is the physician responsible for examining the contestant before, during, and after each event or exhibition and who is present at ringside for the entire event or exhibition.


(30)
‘Second’ means a person who is licensed by the Commission to serve in the corner of a professional boxer during the bout.


(31)
‘Technical knockout’ means a victory with immediate termination of the bout or match, ordered by the referee, when it appears that one boxer is unable to continue.


(32)
‘Toughman contest’ or ‘off the street boxing’ means a competition in which contestants who have no professional experience as boxers compete in a series of boxing matches.  The term does not include an amateur contest or exhibition that complies with the provisions of Section 40‑81‑500.


(33)
‘Trainer’ means any person who is licensed by the Commission and trains individuals to compete in professional  boxing or kick boxing events or exhibitions.


(34)
‘Ultimate fighting’ means an event or exhibition, or part thereof, where the contestants are compensated and allowed to use any variation or combination of combative sports or fighting skills, or weapons, which may include, but are not limited to, boxing, wrestling, kick boxing, or martial art skills. 


(35)
‘Weapon’ means anything that is not a part of the human body, excluding boxing gloves and equipment used in combative sports. 


(36)
‘Wrestler’ means a person who performs before, during, or after a wrestling event or exhibition which is in conjunction in any way with the event or exhibition or its script.  These persons shall meet all qualifications for licensure and pay the prescribed fee.


(37)
‘Wrestling’ means events or exhibitions choreographed such that two or more opponents struggle hand to hand in an attempt to force another down for the purpose of providing entertainment to spectators.


Section 40‑81‑30.
No person shall promote or participate in an event or exhibition without a license from the commission.


Section 40‑81‑40.
(A)
The director of the department shall appoint an administrator, who shall assign referees, judges, and other officials necessary to administer this chapter. The department shall employ and supervise personnel necessary to effectuate the provisions of this chapter. 

(B)
The department shall provide all administrative, fiscal, investigative, inspectional, clerical, secretarial, and license renewal operations and activities of the commission and shall administer the commission as a revenue funded commission in accordance with Section 40‑1‑50.


(C)
An applicant or licensee aggrieved by a decision of the administrator may request in writing a review of that decision by the commission.


Section 40‑81‑50.
(A)
There is created the State Athletic Commission consisting of nine members appointed by the Governor to regulate boxing, kick boxing, wrestling, and other combative sports in this State whether in person or via closed circuit television.  One member must be appointed from each congressional district of the State and one from the State at large.  The Governor also shall appoint two physicians licensed and in good standing in the State.  The terms of the members are for four years and until their successors are appointed and qualified.  Vacancies must be filled by the Governor for the remainder of an unexpired term. The commissioners of the State Athletic Commission may not have any financial interest, direct or indirect, in the promotion, management, or result of any boxing, kick boxing, or wrestling event or exhibition.


(B)
Commission members must be compensated for their services at the usual rate for mileage, subsistence, and per diem as provided by law for members of state boards, committees, and commissions and may be reimbursed for actual and necessary expenses incurred in connection with and as a result of their work as members of the commission.  Compensation and reimbursements paid to commission members under this subsection must be paid as an expense of the commission in the administration of this chapter and must be paid from the fees received by the commission pursuant to the provisions of this chapter or in a manner prescribed by the department.


Section 40-81-60.  (A) The commission shall annually elect a chairman and other officers the commission may designate. 


(B)
The commission shall meet at least twice yearly at the call of the chairman.  The chairman may call other meetings when considered necessary and shall do so on petition of a majority of the commission.


Section 40‑81‑70.
(A)
The commission shall: 



(1)
determine the eligibility of applicants for examination and licensure pursuant to the provisions of this chapter; 



(2)
examine applicants for licensure; 



(3)
promulgate an appropriate code of professional ethics; 


(4)
conduct hearings on alleged violations of this chapter and regulations promulgated under this chapter;  



(5)
discipline persons licensed under this chapter in a manner provided for in this chapter; 



(6)
promulgate regulations which must be submitted to the director at least thirty days before filing with the Legislative Council pursuant to Section 1‑23‑30.


(B)
At the request of the director, the administrator shall designate the department representative at an event or exhibition.

(C) The department representative shall supervise events and exhibitions for the purpose of enforcing this chapter including, but not limited to:



(1)
issuing licenses to contestants and participants according to the requirements of this chapter; 



(2)
investigating or inspecting all conditions or persons subject to permit or licensure;  



(3)
collecting unpaid fees.


(D) The commission designee in conjunction with the department representative shall review the Association of Boxing Commissions’ National Registry along with all additional appropriate information and approve or deny all pairing of contestants.


Section 40‑81‑80.
The department shall investigate complaints and conduct inspections of alleged violations of this chapter as provided for in Section 40‑1‑80.


Section 40‑81‑90.
The commission may conduct disciplinary action proceedings as provided for in Section 40‑1‑90.


Section 40‑81‑100.
The commission may enforce the licensing and permitting requirements of this chapter as provided for in Section 40‑1‑100.


Section 40‑81‑110.
The commission may take disciplinary action based upon any of the grounds provided for in Section 40‑1‑110.


Section 40‑81‑115.
The commission has jurisdiction over the actions of licensees and former licensees as provided for in Section 40‑1‑115.


Section 40‑81‑120.
(A)
Upon a determination by the commission that one or more of the grounds for discipline exists, in addition to the actions provided for in Sections 40‑1‑120 and 40‑1‑130, the commission may:



(1)
refuse to renew a license or revoke or suspend a license for all or any part of the unexpired portion of the license;



(2)
impose a fine of not more than one thousand dollars for each violation.

(B)
A sanction imposed or disciplinary action taken pursuant to this section may be appealed to an administrative law judge pursuant to the Administrative Procedures Act.


Section 40‑81‑130.
The commission shall deny licensure to an applicant who has committed an act that would be grounds for disciplinary action under this chapter.  The commission shall deny licensure to an applicant who has failed to demonstrate the qualifications or standards for licensure contained in this chapter.  The applicant shall demonstrate to the satisfaction of the commission that the applicant meets all the requirements for the issuance of a license.

Section 40‑81‑140.
A license may be denied based on a person’s prior criminal record only as provided for in Section 40‑1‑140.


Section 40‑81‑150.
A licensee under investigation for a violation of this chapter or a regulation promulgated under this chapter may voluntarily surrender the license in accordance with Section 40‑1‑150.


Section 40‑81‑160.
A person aggrieved by a final action of the commission may seek review of the decision in accordance with Section 40‑1‑160.


Section 40‑81‑170.
A person found in violation of this chapter or a regulation promulgated pursuant to this chapter may be required to pay costs associated with the investigation, inspection, and prosecution of the case in accordance with Section 40‑1‑170.


Section 40‑81‑180.
All costs and fines imposed pursuant to this chapter must be paid in accordance with and are subject to the collection and enforcement provisions of Section 40‑1‑180.


Section 40‑81‑190.
(A)
A communication, whether oral or written, made by or on behalf of a person to the director or commission or a person designated by the director or commission to investigate or hear matters relating to discipline of a licensee, whether by way of complaint or testimony, is privileged and exempt from disclosure for any reason whatsoever, except to the extent disclosed in the course of the proceedings before the commission.  No action or proceeding, civil or criminal, may be brought against the person, by or on whose behalf the communication is made, except upon other proof that the communication was made with malice.


(B)
Nothing in this chapter may be construed to prohibit the respondent or the respondent’s legal counsel from exercising the respondent’s constitutional right of due process under the law or to prohibit the respondent from normal access to the charges and evidence filed against the respondent as part of due process under the law.


(C)
Notwithstanding the provisions of this section, a final order of a commission disciplining a licensee is public information as provided for in Section 40‑1‑120.


Section 40‑81‑200.
A person who violates the provisions of this chapter or a regulation promulgated pursuant to this chapter is guilty of a misdemeanor and, upon conviction, must be fined not more than one thousand dollars or imprisoned for not more than two years, or both.


Section 40‑81‑210.
In addition to initiating a criminal proceeding for a violation of this chapter, the commission may seek civil penalties and injunctive relief in accordance with Section 40‑1‑210.


Section 40‑81‑220.
If a provision of this chapter or the application of a provision to a person or circumstance is held invalid, the invalidity does not affect other provisions or applications of this chapter which can be given effect without the invalid provision or application, and to this end the provisions of this chapter are severable.


Section 40‑81‑230.
The commission shall issue licenses pursuant to this chapter as follows:


(1)
boxer;


(2)
wrestler;


(3)
manager;


(4)
second;


(5)
trainer;


(6)
announcer;


(7)
promoter;


(8)
promoter’s representative;


(9)
referee;


(10)
judge;


(11)
timekeeper;


(12)
matchmaker;


(13)
professional kick boxer.


Section 40‑81‑240.
(A)
An application for licensure under this chapter must be submitted on an approved form, completed in its entirety.  The application must be signed by the applicant and the applicant’s signature must be notarized.  If any questions or requests for information on the application are left blank or incomplete, the commission must deny the application.  In the case of a corporation or association, the application must be signed by its president or a representative who has binding authority for the corporation, association, or entity.  An application for a license must be accompanied by proof of age acceptable to the commission.  A license application must be filed with the commission at least fifteen days before the scheduled event or exhibition.


(B)
All licenses are valid from January 1 to December 31 of the year issued with the exception of licenses for boxers and kick boxers.


Section 40-81-250. (A) In addition to the requirements of this chapter, all boxing events or exhibitions must be conducted in accordance with all applicable federal statutes and regulations including, but not limited to, 15 U.S.C. Section 6301 et seq.


(B) No boxing bout shall be more than twelve rounds in length.

Section 40‑81‑260.
(A)
In order to be licensed as a boxer for an event or exhibition, an applicant:



(1)
must be between the ages of 18 and 35, unless the commission by majority vote waives this requirement as to an individual applicant over the age of 35; 



(2)
must not be listed on the Association of Boxing Commissions’ National Suspension List; 



(3)
shall submit a completed application with payment of the prescribed fee; 



(4)
shall submit documentation, on a commission approved form, that the applicant has undergone a comprehensive medical examination by a licensed physician subsequent to his last boxing match and not more than fifteen days before an event or exhibition in this State in which he plans or proposes to participate or compete.  The examining physician shall indicate on the approved form that the applicant is physically able to participate or compete.   The comprehensive physical examination must include a clinical, neurological, neurophysiological, and ophthalmologic  examination, that may include, but is not limited to, an EEG, EKG, and CAT scan by a licensed physician.  If, at the time of these examinations, there is any indication of brain injury, or for any other reason the physician considers appropriate, the applicant must undergo further neurological and neurophysiological examinations by a specialized physician including, but not limited to, a computerized tomography or medically equivalent procedure. The commission shall not issue a license to an applicant until all examinations are completed and the physician determines that the boxer is eligible to participate or compete;



(5)
shall submit evidence that the applicant has been tested not more than thirty days before the scheduled event or exhibition and is not infected with the human immunodeficiency virus and shall show proof of immunity for Hepatitis B and Hepatitis C;



(6)
shall submit any additional documentation required by federal law pertaining to boxing.


(B)
A boxer shall submit to a pre‑fight physical by a ringside physician and be found eligible to compete and not medically disqualified.


Section 40-81-265.  In order to be licensed as a contestant in a toughman contest or off the street boxing, an applicant:


(1)  shall be between the ages of 18 and 35;


(2)  must not be now or have ever been licensed in any state or jurisdiction as a professional boxer. The promoter shall provide to the commission the Association of Boxing Commission’s approved registry of fight records on all participants that indicate they are not nor have they ever been licensed in any state or jurisdiction as a professional boxer;


(3)  shall submit a completed application with payment of the prescribed fee;


(4)  shall submit documentation, on a commission approved form, that the applicant has undergone a comprehensive medical examination by a licensed physician subsequent to his last toughman or off the street boxing match and not more than fifteen days before an event or exhibition in this State in which he plans or proposes to participate or compete. The examining physician shall indicate on the approved form that the applicant is physically able to participate or compete. The comprehensive physical examination must include a clinical, neurological, neurophysiological examination that may include, but is not limited to, an EEG, EKG, and CAT scan by a licensed physician;


(5)  involved in off the street boxing tournaments shall be required to undergo an ophthalmology examination if he or she indicates on the application he or she has been knocked out  in the last twelve (12) months.

Section 40‑81‑270.
In addition to meeting the requirements of Section 40‑81‑260, the promoter’s representative for female boxers shall meet the following conditions:


(1)
No applicant shall be contracted for or engage in a contest between male and female.


(2)
Contests must be limited to four, six, eight, ten, or twelve rounds of two minutes duration. 


(3)
Custom fitted mouthpieces must be used of the same variety required of male boxers.


(4)
Gloves weighing not less than eight ounces must be worn.


(5)
A physician approved breast protector must be used.


(6)
Hair must be secured in a manner which will not interfere with the vision or safety of the contestant.


(7)
Pre‑fight physicals must be performed as provided in Section 40‑81‑490 and must include a negative pregnancy test.


(8)
The annual physical examination shall include a pelvic examination.  Before each event or exhibition, the examining physician shall perform an abdominal examination and breast examination.


(9)
Promoters shall provide female boxers with adequate separate dressing rooms.


Section 40‑81‑280.
In order to be licensed as a professional kick boxer for an event or exhibition, an applicant:


(1)
must be between the ages of 18 and 35, unless the commission by a majority vote waives this requirement as to an individual applicant over the age of 35; 


(2)
shall submit a completed application with payment of the prescribed fee; and 


(3)
shall submit documentation, on a commission approved form, that the applicant has undergone a comprehensive physical examination by a licensed physician subsequent to his last kick boxing match or fifteen days before an event or exhibition in this State.  The examining physician shall indicate on the approved form that the applicant is physically able to participate or compete.   The comprehensive  physical exam shall include a clinical, neurological, neurophysiological, and ophthalmologic  examination, that may include, but is not limited to, an EEG, EKG, and CAT scan by a licensed physician.  If, at the time of these examinations, there is any indication of brain injury, or for any other reason the physician considers appropriate, the applicant shall undergo further neurological and neurophysiological examinations by a specialized physician including, but not limited to, a computerized tomography or medically equivalent procedure. The commission shall not issue a license to an applicant until all examinations are completed and the physician determines that the kick boxer is eligible to participate or compete; 


(4)
shall submit evidence that the applicant has been tested not more than thirty days before the scheduled event or exhibition and is not infected with the human immunodeficiency virus and shall show proof of immunity for Hepatitis B and Hepatitis C; and


(5)
shall submit any additional documentation required by the commission.


Section 40‑81‑290.
In addition to meeting the requirements of Section 40‑81‑280, promoter’s representative for female professional kick boxers shall meet the following conditions:


(1)
A commission approved breast protector must be used.


(2)
Hair must be secured in a manner which will not interfere with the vision or safety of the contestant.


(3)
Pre‑fight physicals must be performed as provided in Section 40‑81‑490 and must include a negative pregnancy test.


(4)
The annual physical examination must include a pelvic examination.  Before each event or exhibition, the examining physician shall perform an abdominal examination and breast examination.


(5)
Promoters shall provide female kick boxers with adequate separate dressing rooms.


Section 40‑81‑300.
In order to be licensed as a wrestler, an applicant:


(1)
shall submit a completed application with payment of the prescribed fee; 


(2)
shall submit documentation that the applicant has undergone an annual physical examination by a licensed physician and has been found physically able to participate.


Section 40‑81‑310.
In order to be licensed as a manager, an applicant shall submit a completed application with payment of the prescribed fee.


Section 40‑81‑320.
In order to be licensed as a second, an applicant shall submit a completed application with payment of the prescribed fee.


Section 40‑81‑330.
In order to be licensed as a trainer, an applicant shall submit a completed application with payment of the prescribed fee.


Section 40‑81‑340.
In order to be licensed as an announcer, an applicant shall submit a completed application with payment of the prescribed fee.


Section 40‑81‑350.
In order to be licensed as a promoter, an applicant:


(1)
shall submit a completed application with payment of the prescribed fee;


(2)
may not have been convicted or pled guilty or nolo contendere to a felony, crime of moral turpitude, or other crime related to licensure.


Section 40‑81‑360.
(A)
All promoters holding licenses and permits shall comply with all applicable city, county, state, and federal laws regarding licensure and events or exhibitions.  Promoters shall pay the commission five percent of the total admissions received at the event or exhibition at the time and in the manner designated by the commission. Promoters shall pay the commission an amount equal to the out of pocket cost of event exhibition inspections and any related investigations made by the department.


(B)
A licensed promoter is responsible for compliance and enforcement of this chapter, regulations, and policies of the commission.


(C)
Promoters are responsible for maintaining order and security at events and exhibitions.  Promoters of boxing events shall have an ambulance with appropriate medical equipment and personnel on site during the event or exhibition. 


Section 40‑81‑370.
Before a permit is issued, all promoter’s representatives must be identified and licensed by the commission.


Section 40‑81‑380.
In order to be licensed as a referee, an applicant:


(1)
shall submit a completed application with payment of the prescribed fee; 


(2)
shall successfully pass a commission‑approved written examination.  A referee who has a license in good standing in this or any other state or jurisdiction may obtain a South Carolina license without taking and passing the commission‑approved written examination; 


(3)
shall submit a statement annually from a licensed physician indicating that the applicant is physically able to perform the duties of a referee.


Section 40‑81‑390.
In order to be licensed as a judge, an applicant:


(1)
shall submit a completed application with payment of the prescribed fee; 


(2)
shall successfully pass a commission‑approved written examination. A judge who has a license in good standing in this or any other state or jurisdiction may obtain a South Carolina license without taking and passing the commission‑approved written examination. 


Section 40‑81‑400.
In order to be licensed as a timekeeper, an applicant shall submit a completed application with payment of the prescribed fee.


Section 40‑81‑410.
In order to be licensed as a matchmaker, an applicant shall submit a completed application with payment of the prescribed fee. 


Section 40‑81‑420.
In order to be issued an event or exhibition permit, a promoter currently licensed in this State shall:


(1)
submit a completed application containing the information required by the commission including, but not limited to:


(a)
the names and current license numbers of all participants, contestants, and promoters; 


(b)
evidence of medical, hospitalization, and life insurance each in the sum of ten thousand dollars that covers every contestant; 


(c)
evidence that a surety bond or certified funds have been filed with the department in the amount equal to the total value of any purse offered; 


(d)
information from the Association of Boxing Commissions’ National Registry which includes each boxer’s ring history; 


(e)
evidence that each contestant has complied with the licensing requirements in Section 40‑81‑260 and Section 40‑81‑270;


(f)
copies of the contracts between boxers, managers, and officials and copies of the contracts with the promoter covering all contestants, participants, and officials in the event or exhibition for which the permit is issued.


(2)
In the case of a corporation, association, or entity the application must be signed by its president or a representative who has binding authority for the corporation, association, or entity. 

Section 40-81-425.  In addition to the requirements of Section 40-8-420, in order to be issued an event or exhibition permit for  a toughman contest or off the street boxing, a promoter currently licensed in this State shall assure that:


(1)
kicking shall not be permitted in off the street boxing.


(2)  no boxer shall participate in more than four (4) bouts in the same calendar day or on successive days without specific approval of the duly authorized department representative.  The ringside physician must check and record a boxer’s blood pressure prior to each fight.


(3)  no one shall be allowed to be licensed or participate in an off the street boxing tournament if they are now or have ever been licensed in any state or jurisdiction as a professional boxer. The promoter shall provide to the commission the Association of Boxing Commission’s approved registry of fight records on all participants that indicate they are not nor have they ever been licensed in any state or jurisdiction as a professional boxer;


(4)  each bout shall be limited to three (3) one-minute rounds;


(5)  weight classes shall be as specified as follows:




A.  Class I:    130 – 152 pounds;




B.  Class II:   153 pounds – 175 pounds;




C.  Class III:  176 pounds – 199 pounds;




D.
  Class IV: Super heavyweight - over 200 hundred pounds.


(6)  neutral corner men assigned by the promoter and approved in advance by a department representative shall work a particular corner and shall remain in that corner throughout the event;


(7)
the corner men must use clean towels and clean mouthpieces for each bout;


(8)  gloves of minimum weight of sixteen (16) ounces, to be provided by the promoter, are required;


(9)  all equipment must be inspected and approved by the department representative.  All contestants must wear approved headgear and a protective athletic cup;


(10)  no off the street boxing tournament shall be longer than two (2) consecutive twenty-four (24) hour periods.


(11)  no person who has participated in professional boxing or kickboxing including trainers and sparring partners, shall  enter an off the street boxing tournament;


(12)  in lieu of an accident policy and medical insurance policy, the promoter may provide a surety bond to the commission in the amount of ten thousand ($10,000.00) dollars.  Such bond is to guarantee that the promoter pay for medical treatment for injuries received by participants and a payment of ten thousand ($10,000.00) dollars to the participant’s heirs at law in the event of the participant’s death. In addition, the promoter must provide to the commission a separate bond that is equal to the aggregate amount of the entire purse of the event and salary of all officials to include the ringside physician.


Section 40‑81‑430.
The following licensure fees must be established by the department, in conjunction with the commission, and adjusted in accordance with Section 40‑1‑50(d):


(1)
promoter;


(2)
promoter’s representative;


(3)
referee;


(4)
manager;


(5)
wrestler;


(6)
matchmaker;


(7)
boxer;


(8)
kick boxer;


(9)
trainer;


(10)
second;


(11)
timekeeper;


(12)
announcer;


(13)
judge;


(14)
event permit for boxing;


(15)
event permit for wrestling.


Section 40‑81‑440.
Applications for permits received less than fifteen days before the event or exhibition may be denied and if granted, are subject to a late fee of not less than twenty-five dollars or more than one hundred dollars per day.


Section 40-81-450. (A) The department representative may issue administrative citations and cease and desist orders and may assess administrative penalties against a person for violations of this chapter and Chapter 1.


(B)
Separate citations may be issued and separate administrative penalties may be assessed against a person for each violation; however, no more than two thousand five hundred dollars in administrative penalties may be assessed against a person per day.


(C)
Administrative penalties authorized under this section are separate from and in addition to all other remedies, either civil or criminal.


(D)
A person assessed administrative penalties may protest those penalties to the commission within ten working days of receipt of the citation.  If a protest is filed, the department shall schedule a hearing upon not less than thirty days’ notice before the commission, which shall make a determination in the matter.  If no protest is filed, the citation is deemed a final order and the administrative penalties must be paid within thirty days of receipt of the citation or other written demand.


Section 40‑81‑460.
(A)
A boxer who sustains a succession of six defeats or a series of knockouts or technical knockouts in any state or jurisdiction may be subject to licensure denial or suspension.


(B)
No boxer is permitted to box while under suspension from any boxing commission due to:



(1)
a recent knockout, technical knockout, or series of consecutive losses; 



(2)
an injury, requirement for a medical procedure, or physician denial of certification; 



(3)
failure of a drug test; or



(4)
the use of false aliases, or falsifying, or attempting to falsify, official identification cards or documents.


(C)
The commission shall honor all suspensions listed on the Association of Boxing Commissions’ National Suspension List.  No participant shall be licensed in this State until the suspending jurisdiction has removed the suspension and the Association of Boxing Commissions’ National Suspension List indicates that he is eligible to participate. 


Section 40‑81‑470.
(A)
After a knockout or technical knockout involving the head, excluding a cut to the head, in a South Carolina event or exhibition, the commission shall suspend the boxer for not less than sixty days and require medical examinations including, but not limited to, a CAT scan, EEG, EKG, an ophthalmologic exam and other medical tests as ordered by the ringside physician.  All suspensions and required medical tests must be reported in accordance with federal law pertaining to boxing.


(B)
After a technical knockout, not involving the head or involving only a cut to the head, in a South Carolina event or exhibition, the commission shall suspend the boxer for not less than thirty days and require a medical examination as ordered by the ringside physician.  All suspensions and required medical tests must be reported in accordance with federal law pertaining to boxing.


Section 40‑81‑480.
Events or exhibitions involving more than one of the combative sports or in which weapons are used are unlawful in this State. A person violating this section is guilty of a misdemeanor and, upon conviction, must be punished in accordance with the provisions of Section 40‑81‑200.


Section 40‑81‑490.
It is the responsibility of the promoter or the promoter’s representative to ensure compliance with the following requirements:


(1)
The ringside physician shall physically examine each contestant in a boxing event or exhibition not less than twenty-four hours before the event or exhibition and document the results of the examination on a form provided by the commission which must be filed with the commission. The ringside physician must be provided with the current Association of Boxing Commissions’ Ringside Physicians Manual and shall follow its guidelines at the event or exhibition.  The documentation shall indicate that the contestant is eligible to compete or participate.  The ringside physician may examine a contestant at any time he feels it necessary and may direct the referee to halt a bout if in his opinion the contestant is unable to continue. The ringside physician may require a post fight evaluation of any contestant.  A contestant who loses by knockout or technical knockout must be evaluated post fight by the ringside physician.  The ringside physician must be certified to administer advanced cardiac life support and must be present at ringside during each bout of the event or exhibition.  At least two certified emergency medical technicians must be present at ringside during each bout of the event or exhibition.  In addition, the emergency medical technicians shall have proper medical equipment including, but not limited to, an ambulance that is present during the entire event or exhibition. 


(2)
No event or exhibition may proceed in violation of this section.  Failure to comply imperatively requires emergency action and the summary suspension of the event or exhibition permit until full compliance with this section is attained.


Section 40‑81‑500.
This chapter does not apply to:


(1)
an amateur  boxing, wrestling, kick boxing, martial arts, or sparring exhibition, contest, or performance conducted by an institution of higher education or a secondary school if all participants are regularly enrolled students;


(2)
amateur boxing or wrestling matches sanctioned by the Amateur Athletic Union or the United States Amateur Boxing Federation or  other amateur associations or groups approved by the commission;


(3)
schools or organizations under the auspices of the United States Olympic Committee; or


(4)
events or exhibitions sponsored by USA Boxing ‑ South Carolina Association, Inc.


Section 40‑81‑510.
The commission has the authority to require a participant to submit to tests for the presence of unauthorized substances.  The use of any drugs, alcohol, or stimulants, or injections in any part of the body, either before or during an event or exhibition, by or on behalf of any participant, is adequate grounds for disqualification of the license and the license of the person administering the same.


Section 40‑81‑520.
Events or exhibitions sponsored, promoted, or conducted by nonprofit or charitable organizations are subject to this chapter and regulations promulgated under this chapter; however, the commission may reimburse all or part of any fees paid under Section 40‑81‑360 for good cause shown by the nonprofit or charitable organization.


Section 40‑81‑530.
Ultimate fighting events or exhibitions are prohibited in this State, and no license or event or exhibition permit may be issued by the commission authorizing an ultimate fighting event or exhibition.  Such competition includes an event or exhibition where a person who is not a professional or amateur athlete competes by using one or a combination of fighting skills that may include, but are not limited to, boxing, wrestling, kicking, or martial art skills.”
SECTION
2.
Chapter 7, Title 52 of the 1976 Code is repealed.

SECTION
3.
A.
Chapter 58, Title 40 of the 1976 Code is amended to read:


“CHAPTER 58

Registration Licensure of Mortgage Loan Brokers


Section 40‑58‑10.
(A)
This chapter may be cited as the Licensing Requirements Act of Certain Loan Brokers of Mortgages on Residential Real Property.


(B)
No person, partnership, corporation, banking organization, or other organization shall broker a residential mortgage loan as defined in this chapter unless the broker of the mortgage loan:



(1)
is an exempt person or organization as defined by Section 40‑58‑20(5); or



(2)
has complied with the provisions of this chapter.


Section 40‑58‑20.
As used in this chapter:


(1)
‘Mortgage loan’ means a loan to a natural person made primarily for personal, family, or household use primarily secured by a mortgage on residential real property.


(2)
‘Residential real property’ means real property located in this State upon which there is located or there is to be located one or more single family, owner‑occupied dwellings or dwelling units.


(3)
‘Mortgage loan broker’ means a person or organization in the business of soliciting, processing, placing, or negotiating mortgage loans for others or offering to process, place, or negotiate mortgage loans for others.  Mortgage loan broker also includes a person or organization who brings borrowers or lenders together to obtain mortgage loans or renders a settlement service as described in 24 CFR Part 3500.2(a)(16)(ii).


(4)
‘Soliciting, processing, placing, or negotiating a mortgage loan’ means for compensation or gain, either directly or indirectly, accepting or offering to accept an application for a mortgage loan, assisting or offering to assist in the processing of an application for a mortgage loan, soliciting or offering to solicit a mortgage loan on behalf of a third party, or negotiating or offering to negotiate the terms or conditions of a mortgage loan with a lender on behalf of a third party.


(5)
‘Exempt person or organization’ means:



(a)
a bank, bank holding company, credit union, savings and loan association, savings and loan association holding company, their affiliates and subsidiaries, a supervised licensed lender under Title 37 and a restricted lender under Title 34 and their affiliates and subsidiaries, a Department of Housing and Urban Development or Federal Housing Administration approved mortgagee authorized, chartered, licensed, or approved under the laws of this State or of the United States or an instrumentality of them;  or persons or organizations which sell or place all of their conventional mortgage loans on real property with federally insured and/or regulated financial institutions including, but not limited to, banks, savings and loan associations, and credit unions.



(b)
an attorney at law licensed to practice law in South Carolina who is not engaged principally in negotiating mortgage loans when the attorney renders services in the course of his practice as an attorney at law;



(c)
a person employed by an organization defined in subitem (a) of this item;



(d)
title company which is qualified to issue title insurance, directly or through its agents.


(6)
‘Licensee’ means a person or organization who is licensed pursuant to Section 40‑58‑50 which engages in the business of soliciting, processing, placing, or negotiating mortgage loans for others or offering to process, place, or negotiate mortgage loans for others.


(7)
‘Administrator’ means the Administrator of the Department of Consumer Affairs of this State.


(8)
‘RESPA’ means the Real Estate Settlement Procedures Act of 1974, 12 U.S.C. Section 2601 et seq., as amended.


(9)
‘Recasting’ means a promise for an individual to recoup a home sold to a third party with the intent of the original seller to rent back the property for a specific time at which the original seller will have the option to purchase the property back at a specific price.  The specific period of time would normally be one year.


(10)
‘HUD’ means the Department of Housing and Urban Development.


(11)
‘Department’ means the South Carolina Department of Consumer Affairs.


(12)
‘Regular business hours’ means open for business not less than thirty hours a week, Monday through Friday.


(13)
‘Satellite office’ means a location at which a mortgage broker may conduct mortgage loan broker business other than at a location that is open for regular business hours and is not required to be staffed full‑time by one or more employees who have the authority to contract on behalf of the broker and to accept service on behalf of the broker.


(14)
‘Originator’ means an employee of a mortgage loan broker whose primary job responsibilities include direct contact with and informing loan applicants of the rates, terms, disclosure, and other aspects of the mortgage.  It does not mean an employee whose primary job responsibilities are clerical in nature, such as processing the loan.


Section 40‑58‑30.
(A)
No mortgage loan broker, as defined in Section 40‑58‑20(3), may engage in the business of processing, placing, or negotiating a mortgage loan or offering to process, place, or negotiate a mortgage loan in this State without first being licensed with the administrator.


(B)
Notwithstanding subsection (A) of this section, the provisions of this chapter do not apply to an exempt person or organization as defined in Section 40‑58‑20(5).


Section 40‑58‑40.
No person or organization may offer or agree to offer loan brokerage services in this State without first depositing and continuously maintaining the amount of ten thousand dollars in cash or securities approved by the administrator or a bond in the amount of ten thousand dollars executed by a surety company authorized by the laws of this State to transact business within this State.  The bond must be executed to the State of South Carolina and must be for the use of the State and for any consumers who may have a cause of action against the loan broker.


Section 40‑58‑50.
(A)
An application to become licensed as a mortgage loan broker must be in writing, under oath, and in a form prescribed by the department.  The application must contain the name and complete business and residential address or addresses of the applicant or, if the applicant is a partnership, association, limited liability company, corporation, or other form of business organization, the names and complete business and residential addresses of each member, director, and principal officer and a list of all employees who engage in direct loan brokerage activity.


(B)
The application must include an affirmation of financial solvency noting bonding requirements required by the department and the descriptions of the business activities, financial responsibility, educational background, and general character and fitness of the applicant as required by this chapter.  The application must be accompanied by a fee, payable to the department, of five hundred fifty dollars.


(C)
An applicant must have at least two years’ experience working as an originator under the supervision of a mortgage loan broker before his initial license is issued.



(1)
In lieu of a showing of two years’ experience, an applicant may show proof of two years’ employment with a federally insured depository institution, or a VA, FHA, or HUD approved mortgagee during which the applicant was actively engaged in originating residential mortgage loans.



(2)
In lieu of one of the required years’ experience, an applicant may show proof of the equivalent of six or more semester hours of satisfactorily completed course work in real estate finance, real estate law, or the like counting toward the successful completion of a degree that is baccalaureate level or more advanced with a major or minor in finance, accounting, business administration, real estate finance economics, or similar baccalaureate or more advanced degree approved by the administrator or the administrator’s designee from an accredited college or university.



(3)
However, all mortgage loan brokers properly licensed as a mortgage loan broker before October 1, 1998, may act as mortgage loan brokers after that date without regard to the experience or education requirement of this subsection if they maintain compliance with the continuing professional education requirements of Section 40‑58‑67 and otherwise comply with this chapter.


Section 40‑58‑55.
The department may refuse to license an applicant or refuse to renew a license if it finds, after notice and a hearing pursuant to the Administrative Procedures Act, that the applicant or his agent has:


(1)
violated a provision of this chapter or an order of the department;


(2)
withheld material information in connection with an application for a license or its renewal, or made a material misstatement in connection with the application;


(3)
been convicted of a felony or of an offense involving breach of trust, moral turpitude, fraud, or dishonest dealing within the past ten years.  Any person who is in business as a mortgage loan broker or is an agent of a broker before October 1, 1998, and who has been convicted of a felony or an offense involving breach of trust, moral turpitude, fraud, or dishonest dealing within the past ten years may continue in business as a mortgage loan broker or agent, but if a mortgage loan broker or an agent of a broker is convicted of the above‑referenced offenses on or after October 1, 1998, that person shall be subject to the provisions of this chapter.


Section 40‑58‑60.
(A)
Upon the filing of an application for a license, if the department finds that the financial responsibility, experience, character, and general fitness of the applicant, and of the members if the applicant is a copartnership, association, or limited liability company, and of the officers and directors if the applicant is a corporation, are such as to command the confidence of the community and to warrant belief that the business may be operated honestly, fairly, and efficiently according to the purposes of this chapter, it shall license the applicant as a mortgage loan broker and issue a license.  If the department does not so find, it shall refuse to license the applicant and shall notify him of the denial.


(B)
Upon the receipt of the license, a mortgage loan broker is authorized to engage in the business for which the license was issued.


(C)
Each license issued to a licensee must state the address or addresses at which the business is to be conducted and must state fully the name of the licensee and the date of the license.  A copy of the license must be posted prominently in each place of business of the licensee.  The license is not transferable or assignable.


Section 40‑58‑65.
(A)
A person licensed pursuant to this chapter must maintain at his usual place of business books, records, and documents pertaining to the business conducted, to enable the department to determine compliance with this chapter.  A licensee with two or more licensed offices may consolidate the records at any one of the licensed offices.  The records must be available for examination to the administrator or his designee upon request.  Books and records must be maintained for at least three years.


(B)
A mortgage broker doing business in this State shall maintain a sufficient physical presence in this State and his records must be maintained at the licensed location in this State.  At a minimum, the broker shall maintain an official place of business open during regular business hours, staffed by one or more employees who have the authority to contract on behalf of the broker and to accept service on behalf of the broker.  If the official place of business is not open for business within the hours of 8:30 A.M. until 5:00 P.M., Monday through Friday, the broker shall notify the department in writing of the business hours maintained by the broker’s official place of business.


(C)
A licensed mortgage loan broker with an official place of business within South Carolina also may maintain one or more satellite offices provided that the:



(1)
mortgage loan broker notifies the department in writing ten days before the opening of a satellite office of the location of the satellite office and notifies the department that all records from the satellite office are stored in a main or branch location in this State which is staffed by one or more employees during regular business hours;



(2)
records of any pending mortgage loan application or records in which a loan closing is still in process are made available at the mortgage loan broker’s main or branch location as provided in item (1) to the administrator or his designee within two business days of a written request delivered by facsimile transmission, mail, or hand‑delivery by the administrator or his designee;



(3)
broker notifies the department in writing within two business days of closing a satellite office.


(D)
The department, at its discretion, may examine the books and records of a licensee and other specified documents to determine whether there has been substantial compliance with this chapter.  Unless there is reason to believe a violation of this chapter has occurred, examinations must be limited to one each year.  Records and information obtained by the department during an examination are confidential and the department must certify that it is in compliance with the Right to Financial Privacy Act (RFPA).


(E)
If the mortgage loan broker fails to notify the department of the existence or closing of a satellite office, the actual operating hours of the main or branch offices where records are kept, or the whereabouts of its records, the broker is subject to a penalty of not less than fifty dollars and not more than two hundred fifty dollars.  If after the assessment of such a fine within a one‑year period, the administrator finds that additional violations of this section are both intentional and repeated, the mortgage loan broker is subject to all of the remedies for violations of this chapter set forth in Section 40‑58‑80.


Section 40‑58‑67.
Effective for license years beginning after September 30, 1998, all licensed mortgage loan brokers must complete at least eight hours of continuing professional education annually.  If the licensed mortgage loan broker is a sole proprietorship or partnership, any owners and partners must complete the required eight hours of continuing professional education annually.  If the licensed mortgage loan broker is a limited liability company or corporation, any member or president, chief executive officer, or other officer who has ownership interest of twenty‑five percent or greater and who actively participates in the broker entity must complete the required eight hours of continuing professional education annually.  Up to eight hours of continuing professional education may be carried forward from one year to the next year;  for the license year beginning October 1, 1998, up to eight hours of continuing professional education taken in the preceding twelve months may be carried forward.  The continuing professional education completed must be reported to the department annually on a form approved by it showing the date and title of the courses taken, the teacher or sponsor of the course taken, and the hours of continuing professional education claimed for the course.  If the course is taught in a classroom setting, fifty minutes of classroom contact shall equal one hour of continuing professional education.  Course sponsors must maintain records of attendees for two years after the course.  As used in this chapter, ‘actively participates’ means engaging in direct loan brokering activity as defined in Section 40‑58‑20(3) and (4).


Documentation of attendance at the courses or correspondence courses completed must be maintained by the mortgage loan broker and shall consist of a certificate of completion issued by the teacher or sponsor of the course showing the recommended number of hours of continuing professional education.  This documentation is subject to inspection by the department for up to two years after the date of the course.  Courses offered by the National Association of Mortgage Brokers, the South Carolina Mortgage Brokers Association, the department or courses related to real estate law or related law topics, appraisals, mortgage lending, financial management, financial planning, or mortgage processing are considered to qualify for continuing professional education.  The department shall offer continuing professional education courses to assist mortgage loan brokers in obtaining the continuing professional education required by this chapter.


The department shall appoint two mortgage loan brokers and one representative of the department to a panel for two‑year terms to approve any courses questioned as to their qualifications as continuing professional education.  The panel may conduct its meetings via conference call.  The department shall develop a questionnaire to ascertain the interest and background of potential members of this panel.


If a mortgage loan broker fails to complete his continuing professional education in a timely manner, his license shall expire and the licensee shall pay a penalty not in excess of one hundred dollars in order to renew the license.


However, the mortgage loan broker may request an administrative hearing to appeal the expiration of his license for failure to complete continuing professional education requirements.  A license may be renewed without penalty within thirty days after the expiration if the broker completes his professional education requirements.


Section 40‑58‑70.
Mortgage loan brokers may not:


(1)
misrepresent the material facts or make false promises likely to influence, persuade, or induce an applicant for a mortgage loan or a mortgagor to take a mortgage loan.  This includes presenting the broker in the guise of a lender or pursuing a course of misrepresentation through agents or otherwise;


(2)
intentionally misrepresent or conceal a material factor, term, or condition of a transaction to which he is a party, pertinent to an applicant for a mortgage loan or a mortgagor;


(3)
engage in a transaction, practice, or course of business which is unconscionable in light of the regular practices of a mortgage loan broker, or which operates a fraud upon a person, in connection with the making of or purchase or sale of a mortgage loan;


(4)
fail to use due diligence and make reasonable efforts to procure a loan on behalf of a borrower;


(5)
collect any third party fees before a conditional loan commitment is obtained by the mortgage broker with the exception of normal processing expenses associated with the making of mortgage loans as authorized or allowed by FNMA, FHLMC, FHA, VA, or any additional fees authorized or allowed by the department;


(6)
engage in recasting unless the applicant obtains the advice and counsel of a licensed attorney who is independent to the transaction.  No party to a transaction, other than the consumer, may recommend, retain, or influence the selection of independent counsel.  An applicant for recasting shall provide to the broker a document identifying the applicant, provide a brief summary of the proposed transaction, and a written statement from an attorney certifying that the applicant has been advised of the potential consequences of recasting.

 
Section 40‑58‑75.
(A)
Within three business days of the receipt of an application for a loan, the broker must disclose in a statement the total estimated charges to the borrower for the loan and an itemization of the charges provided if required under RESPA.  The disclosure is considered delivered when deposited with United States Postal Service for first class delivery.


(B)
No person may earn a mortgage broker’s fee unless the person meets the requirements of this chapter, is authorized to conduct mortgage brokerage services by this chapter, or is exempt from the requirements of this chapter.


(C)
All fees earned for services rendered as a mortgage broker must be disclosed to the applicant by the mortgage broker as required by RESPA.


Section 40‑58‑80.
(A)
Upon the finding that an action of a mortgage loan broker may be in violation of this chapter, or of a law or regulation of this State or of the federal government or an agency of them, the department, after reasonable notice to the mortgage loan broker and an opportunity for the mortgage loan broker to be heard, shall order it to cease and desist from the action.


(B)
If the mortgage loan broker fails to appeal the cease and desist order of the department in accordance with Section 40‑58‑90 and continues to engage in the action in violation of the department’s order, he is subject to a penalty of not less than one thousand nor more than two thousand five hundred dollars, in the discretion of the department, for each action he takes in violation of the department’s order.  The penalty provision of this section is in addition to and not instead of other provisions of law applicable to a mortgage loan broker for the mortgage loan broker’s failure to comply with an order of the department.


(C)
The department, upon the finding that a mortgage loan broker has engaged intentionally or repeatedly in a course of conduct in violation of this chapter, may revoke the license of the mortgage loan broker temporarily or permanently in its discretion after reasonable notice to the broker and an opportunity for the broker to be heard and may increase the required bond up to a maximum of twenty‑five thousand dollars to ensure that the public is protected adequately.  The department also may impose upon persons violating the provisions of this chapter administrative fines of not more than five hundred dollars for each offense or not more than five thousand dollars for the same set of transactions or occurrences.  Each violation constitutes a separate offense.  The department, if it determines that the required bond must be increased, shall state in writing the reasons for the increase and immediately serve it upon the mortgage loan broker.  The mortgage loan broker shall provide the new bond within thirty days or the department shall revoke the license of the mortgage loan broker.


(D)
A person who violates a provision of this chapter is guilty of a misdemeanor, and upon conviction, must be fined not more than five hundred dollars or imprisoned not more than six months, or both.


(E)
Nothing in this chapter limits a statutory or common law right of a person to bring an action in a court for an act or the right of the State to punish a person for a violation of a law.


(F)
The administrator of the department may suspend the right of an individual to engage in mortgage loan broker activity after finding that an employee of a licensed mortgage loan broker has failed to comply with a provision of this chapter.


Section 40‑58‑90.
An aggrieved party, within thirty days after the final decision of the department and by written notice to the department, may appeal to the circuit court of the county where the appellant resides as provided by Article 3, Chapter 23 of Title 1, the Administrative Procedures Act.


Section 40‑58‑100.
The department may promulgate regulations necessary to effectuate the purposes of this chapter.


Section 40‑58‑110.
(A)
In addition to the initial license application fee of five hundred fifty dollars required by Section 40‑58‑50, first time licensees also shall pay a one‑time, nonrefundable processing fee of two hundred dollars.  Thereafter, a licensee shall pay an annual renewal fee of five hundred fifty dollars.  A licensee shall pay an initial fee of one hundred fifty dollars and, thereafter, a renewal fee of one hundred fifty dollars for each satellite location.  The broker shall notify the department in writing ten days before opening a new, official branch or satellite location.  No initial fee is required when the licensee notifies the department of a change in address for an official branch or satellite location.


(B)
The term of each license is one year.  Licenses issued under this chapter expire on September thirtieth each year and must be renewed in accordance with the provisions of this section.


(C)
Failure to renew a license within thirty days of its expiration results in the license being canceled by the department.  A license may be renewed after the thirty‑day grace period provided the renewal is accompanied by a late penalty of two hundred fifty dollars in addition to the five hundred fifty dollar license renewal fee.  All renewable applications must contain information required by the department.  All fees collected by the department pursuant to this chapter must be used to implement the provisions of this chapter.

Section 40‑58‑2. 
This chapter may be cited as the ‘Licensing Requirements Act of Certain Loan Brokers of Mortgages on Residential Real Property’.


Section 40‑58‑5. 
Unless otherwise provided for in this chapter, Article 1, Chapter 1, Title 40 applies to mortgage loan brokers.  However, if there is a conflict between this chapter and Article 1, Chapter 1, Title 40, the provisions of this chapter control.


Section 40‑58‑10.
(A)
There is created the South Carolina Mortgage Loan Brokers Board under the administration of the Department of Labor, Licensing and Regulation. 


(B)
The board consists of four mortgage loan brokers, each of whom must have five years or more experience and hold a valid license issued under this chapter, one realtor who is a real estate broker or real estate appraiser, one representative of a financial institution, and one member of the public. No member may have an ownership interest in any business entity that provides or procures continuing professional education courses, programs, or seminars for mortgage loan brokers. All members must be appointed by the Governor. Nominations for the appointment to the board may be submitted to the Governor from a group, individual, or association and must be considered in accordance with Section 40‑1‑45. Members shall serve terms of four years with no more than two consecutive terms and until a successor has been appointed and qualifies. A vacancy on the board must be filled for the remainder of the unexpired term in the manner of the original appointment.


(C)
Members of the board are entitled to per diem, subsistence, and mileage as is provided by law for members of state boards, committees, and commissions. 


(D)
The Governor may remove a member of the board in accordance with Section 1‑3‑240.


Section 40‑58‑20.
As used in this chapter:


(1)
‘Director’ means the Director of the Department of Labor, Licensing and Regulation or the director’s designee.


(2)
‘Department’ means the South Carolina Department of Labor, Licensing and Regulation.


(3)
‘FHA’ means the Federal Housing Administration.


(4)
‘HUD’ means the Department of Housing and Urban Development.


(5)
‘Licensee’ means an individual licensed pursuant to this chapter engaging in the business of soliciting, processing, placing, or negotiating mortgage loans for others or offering to process, place, or negotiate mortgage loans for others and who has final loan decision authority.


(6)
‘Mortgage loan’ means a loan to a natural person made primarily for personal, family, or household use primarily secured by a mortgage on residential real property.


(7)
‘Mortgage loan broker’ or ‘broker’ means an individual in the business of soliciting, processing, placing, or negotiating mortgage loans for others or offering to process, place, or negotiate mortgage loans for others and who has final loan decision authority.  ‘Mortgage loan broker’ also includes an individual who brings borrowers or lenders together to obtain mortgage loans or renders a settlement service as described in 24 CFR Part 3500.2(a)(16)(ii).


(8)
‘Mortgage loan brokerage office’ means a firm, partnership, association, corporation, or other form of business registered by the department for the purpose of soliciting, processing, placing, or negotiating mortgage loans and that is staffed by at least one licensed mortgage loan broker.


(9)
‘Originator’ means an employee of a mortgage loan broker whose primary job responsibilities include direct contact with and informing loan applicants of the rates, terms, disclosure, and other aspects of the mortgage.  It does not mean an employee whose primary job responsibilities are clerical in nature, such as processing the loan.


(10)
‘Recasting’ means a promise for an individual to recoup a home sold to a third party with the intent of the original seller to rent back the property for a specific time at which the original seller will have the option to purchase the property back at a specific price.  The specific period of time would normally be one year.


(11)
‘Residential real property’ means real property located in this State upon which there is located or there is to be located one or more single family, owner‑occupied dwellings or dwelling units.


(12)
‘RESPA’ means the Real Estate Settlement Procedures Act of 1974, 12 U.S.C. Section 2601 et seq., as amended.


(13)
‘Satellite office’ means a location at which a mortgage broker may conduct mortgage loan broker business other than at a location that is open for regular business hours and is not required to be staffed full time.


(14)
‘Soliciting, processing, placing, or negotiating a mortgage loan’ means for compensation or gain, either directly or indirectly, accepting or offering to accept an application for a mortgage loan, assisting or offering to assist in the processing of an application for a mortgage loan, soliciting or offering to solicit a mortgage loan on behalf of a third party, or negotiating or offering to negotiate the terms or conditions of a mortgage loan with a lender on behalf of a third party.


(15)
‘VA’ means the Veteran’s Administration.


Section 40‑58‑30.
(A)
No individual may act as a mortgage loan broker engaging in the business of soliciting, processing, placing, or negotiating a mortgage loan in this State without first being licensed pursuant to this chapter.


(B)
Notwithstanding subsection (A), this chapter does not apply to:



(1)
a bank, bank holding company, credit union, savings and loan association, savings and loan association holding company, their affiliates and subsidiaries, a supervised licensed lender under Title 37 and a restricted lender under Title 34 and their affiliates and subsidiaries, a HUD or FHA approved mortgagee authorized, chartered, licensed, or approved under the laws of this State or of the United States or an instrumentality of them; or persons or organizations which sell or place all of their conventional mortgage loans on real property with federally insured or regulated financial institutions including, but not limited to, banks, savings and loan associations, and credit unions;



(2)
a person employed by an organization set forth in item (1);  a title company which is qualified to issue title insurance, directly or through its agents;



(3)
an attorney at law licensed to practice law in South Carolina who is not engaged principally in negotiating mortgage loans when the attorney renders services in the course of his practice as an attorney at law;



(4)
an individual employed by and solely responsible to a licensed mortgage loan broker and who prepares supporting documentation and performs ministerial functions pursuant to specific instructions of the licensee but who may not exercise independent discretion or judgment regarding a final loan decision or hold himself out to the public as a mortgage loan broker.


Section 40‑58‑50.
(A)
An applicant shall pay an initial application processing fee of two hundred dollars. The biennial license fee is eleven hundred dollars. 


(B)
The fee required to register each mortgage loan brokerage office or satellite office is three hundred dollars biennially. 


(C)
Application, license, and registration fees are payable to the department in advance and must accompany a license application. Application fees are nonrefundable.


Section 40‑58‑60.
(A)
The board annually shall elect from among its members a chairman, vice‑chairman, and other officers as the board determines necessary.  The board shall adopt rules and procedures reasonably necessary for the performance of its duties and the governance of its operations and proceedings.


(B)
The board shall meet upon the call of the chairman or the department.


(C)
Four members of the board constitute a quorum; however, if there is a vacancy on the board, a majority of the members serving constitutes a quorum.


(D)
Any business conducted by the board must be by a positive majority vote.  For purposes of this subsection, ‘positive majority vote’ means a majority vote of the entire membership of the board, reduced by any vacancies existing at the time.


Section 40‑58‑70.
(A)
The board shall:



(1)
advise the department on matters relating to the regulation and issuance of licenses to mortgage loan brokers and on policies necessary to carry out this chapter;



(2)
hear disciplinary actions against licensees as authorized under this chapter and may impose penalties and sanctions pursuant to this chapter.


(B)
The board has only those powers and duties provided for in this section and as is otherwise specifically set forth in this chapter.


Section 40‑58‑80.
For the purpose of conducting an investigation or proceeding under this chapter, the department may subpoena witnesses, take evidence, and require the production of any documents or records which is considered relevant to the inquiry.


Section 40‑58‑90.
(A)
If, from the results of an investigation by the department, it appears that a violation has occurred or that a licensee has become unfit to practice as a mortgage loan broker, the board, in accordance with the Administrative Procedures Act, may take disciplinary action authorized by Section 40‑1‑120.  No disciplinary action may be taken unless the matter is presented to and voted upon by the board.  The board may designate a hearing officer or hearing panel to conduct hearings or take other action as may be necessary under this section.


(B)
For the purpose of a proceeding under this chapter, the department may administer oaths and issue subpoenas for the attendance and testimony of witnesses and the production and examination of books, papers, and records on behalf of the board or, upon request, on behalf of a party to the case.  Upon failure to obey a subpoena or to answer questions propounded by the board or its hearing officer or panel, the department may apply to an administrative law judge for an order requiring the individual to comply with the subpoena.


Section 40‑58‑100. 
(A)
When the department has reason to believe that a mortgage loan broker is violating or intends to violate a provision of this chapter or a regulation promulgated under this chapter, in addition to all other remedies, it may order the broker immediately to cease and desist from engaging in the conduct.  If the individual is practicing as a mortgage loan broker without being licensed under this chapter, is violating a board or department order, a provision of this chapter, or a regulation promulgated under this chapter, the department also may apply, in accordance with the rules of the Administrative Law Judge Division, to an administrative law judge for a cease and desist order.


(B)
If the mortgage loan broker fails to appeal the cease and desist order of the department and continues to engage in the action in violation of the department’s order, the broker is subject to a penalty to be imposed by the department of not less than one thousand dollars and not more than two thousand, five hundred dollars for each action taken in violation of the department’s order.  This penalty is in addition to other provisions of law applicable to a mortgage loan broker for the broker’s failure to comply with an order of the department.


(C)
The department may seek from an administrative law judge other equitable relief to enjoin the violation or intended violation of this chapter or a regulation promulgated under this chapter.


(D)
The director, an employee of the department, or a member of the board may not be held liable for damages resulting from a wrongful cease and desist order.


Section 40‑58‑110. 
(A)
In addition to grounds for disciplinary action as set forth in Section 40‑1‑110 and in accordance with Section 40‑58‑120, the board may take disciplinary action against a licensee who:



(1)
violates federal or state laws relating to practicing as a mortgage loan broker;



(2)
violates a provision of this chapter or an order issued under this chapter or a regulation promulgated under this chapter;



(3)
fraudulently or deceptively attempts to use, obtain, alter, sell, or barter a license;



(4)
aids or abets a person who is not a licensed mortgage loan broker in illegally practicing as a mortgage loan broker within this State;



(5)
participates in the fraudulent procurement or renewal of a license for himself or another person or allows another person to use his license;



(6)
commits fraud or deceit in practicing as a mortgage loan broker including, but not limited to:




(a)
using or promoting or causing the use of any misleading, deceiving, or untruthful advertising matter, promotional literature, testimonial guarantee, warranty, label, brand insignia, or representation;




(b)
wilfully making or filing a false report or record in practicing as a mortgage loan broker or in satisfying requirements of this chapter;




(c)
submitting a false statement to collect a fee or obtaining a fee through fraud or misrepresentation;



(7)
commits an act of dishonest, immoral, or unprofessional conduct while practicing as a mortgage loan broker including, but not limited to:




(a)
engaging in illegal, incompetent, or negligent practice of a mortgage loan broker;




(b)
providing professional services while mentally incompetent or under the influence of alcohol or drugs;



(8)
is convicted of or pleads guilty or nolo contendere to a felony, a crime of moral turpitude, fraud, breach of trust, or violation of a federal, state, or local drug law;



(9)
fails to report to the department, in writing by certified mail within ten days, a conviction, guilty plea, or plea of nolo contendere to any offense enumerated in this subsection;



(10)
is disciplined by a licensing or disciplinary authority of another state, country, or nationally recognized professional organization or convicted of or disciplined by a court of any state or country for an act that would be grounds for disciplinary action under this section;



(11)
violates the code of ethics promulgated in regulation by the department;



(12)
misrepresents material facts or makes false promises likely to influence, persuade, or induce an applicant for a mortgage loan or a mortgagor to take a mortgage loan, including presenting the broker in the guise of a lender or pursuing a course of misrepresentation through agents or otherwise;



(13)
intentionally misrepresents or conceals a material factor, term, or condition of a transaction to which he is a party, pertinent to an applicant for a mortgage loan or a mortgagor;



(14)
engages in a transaction, practice, or course of business which is unconscionable in light of the regular practices of a mortgage loan broker, or which perpetrates a fraud upon a person, in connection with the making of or purchase or sale of a mortgage loan;



(15)
fails to use due diligence or make reasonable efforts to procure a loan on behalf of a borrower;



(16)
collects any third party fees before a conditional loan commitment is obtained by the mortgage broker with the exception of normal processing expenses associated with the making of mortgage loans as authorized or allowed by the Federal National Mortgage Association, Federal Home Loan Mortgage Commission, or any additional fees authorized or allowed by the department;



(17)
engages in recasting unless the applicant obtains the advice and counsel of a licensed attorney who is independent to the transaction.  No party to a transaction, other than the consumer, may recommend, retain, or influence the selection of independent counsel.  An applicant for recasting shall provide to the broker a document identifying the applicant, a brief summary of the proposed transaction, and a written statement from an attorney certifying that the applicant has been advised of the potential consequences of recasting.


(B)
The board may suspend the right of an individual to engage in mortgage loan broker activity after finding that an employee of a licensed mortgage loan broker has failed to comply with a provision of this chapter.


Section 40‑58‑115. 
The department and the board, as applicable, have jurisdiction over the actions of licensees and former licensees as provided to boards in Section 40‑1‑115.


Section 40‑58‑120. 
Upon a determination by the board that one or more of the grounds for discipline of a licensee exists, the board may impose sanctions provided for in Section 40‑1‑110 and Section 40‑1‑120 including imposing a fine of not more than one thousand dollars for each violation.


Section 40‑58‑130. 
The department may deny licensure or license renewal to an applicant who has committed an act that would be grounds for disciplinary action under this chapter or Section 40‑1‑110.  The department must deny a license to an applicant who has failed to demonstrate the qualifications and standards for licensure contained in this chapter.  


Section 40‑58‑140. 
The department may refuse to license an applicant or refuse to renew a license if it finds, after notice and a hearing pursuant to the Administrative Procedures Act, that the applicant has:


(1)
violated a provision of this chapter or an order of the department;


(2)
withheld material information in connection with an application for a license or its renewal or made a material misstatement in connection with the application;


(3)
been convicted of a felony or pled nolo contendere to an offense involving breach of trust, theft, fraud, or dishonest dealing within the past ten years.  Any person who is in business as a mortgage loan broker or is an agent of a broker before October 1, 1998, and who has been convicted of a felony or an offense involving breach of trust, theft, fraud, or dishonest dealing within the past ten years may continue in business as a mortgage loan broker or agent, but if a mortgage loan broker or an agent of a broker is convicted of the above‑referenced offenses on or after October 1, 1998, that person shall be subject to the provisions of this chapter.

Section 40‑58‑150. 
A licensee who is under investigation for a violation of this chapter or  Section 40‑1‑110 may voluntarily surrender to the department his license to practice.  The voluntary surrender invalidates the authorization to practice at the time of its relinquishment, and no individual whose authorization to practice is surrendered voluntarily may practice unless the department reinstates the license.  An individual practicing as a mortgage loan broker during the period of voluntary surrender is considered engaging in unlawful practice and is subject to the penalties provided for in this chapter.  The surrender of a license may not be considered an admission of guilt in a proceeding under this chapter and does not preclude the board from taking disciplinary action against the licensee as provided for in this chapter including, but not limited to, imposing conditions that must be met before the department reinstates the license.


Section 40‑58‑160. 
An individual aggrieved by an action of the department or the board may appeal the decision to an administrative law judge in accordance with Article 3, Chapter 23, Title 1, Administrative Procedures Act.  Notice of appeal does not stay a decision of the department or the board pending completion of the appellate process.


Section 40‑58‑170. 
An individual found in violation of this chapter or regulations promulgated under this chapter may be required to pay costs associated with the investigation and prosecution of the case in accordance with Section 40‑1‑170.


Section 40‑58‑180. 
(A)
All costs and fines imposed pursuant to this chapter are due and payable immediately upon imposition or at the time indicated by final order of the board or department, as the case may be.  Unless the costs and fines are paid within sixty days after the order becomes final, the order becomes a judgment and may be filed and executed upon in the same manner as a judgment in the court of common pleas, and the department may collect costs and attorneys’ fees incurred in executing the judgment.  Interest at the legal rate accrues on the amount due from the date imposed until the date paid.


(B)
All fines and costs collected under this section must be remitted by the department to the State Treasurer and deposited in the general fund of the State.


Section 40‑58‑190. 
Communications made in connection with an investigation or hearing relevant to a complaint against a licensee are privileged as provided for in Section 40‑1‑190.


Section 40‑58‑200. 
An individual who practices or offers to practice as a mortgage loan broker in this State in violation of this chapter or a regulation promulgated under this chapter or who violates any other provision of this chapter or a regulation promulgated under this chapter is guilty of a misdemeanor and, upon conviction, must be fined not more than one thousand dollars or imprisoned for not more than six months, or both.


Section 40‑58‑210. 
In addition to initiating a criminal proceeding for a violation of this chapter, the department may seek injunctive relief pursuant to Section 40‑1‑210.

Section 40‑58‑215.
No person or organization may offer or agree to offer loan brokerage services in this State without first depositing and continuously maintaining the amount of ten thousand dollars in cash or securities approved by the director or a bond in the amount of ten thousand dollars executed by a surety company authorized by the laws of this State to transact business within this State.  The bond must be executed to the State of South Carolina and must be for the use of the State and for any consumers who may have a cause of action against the loan broker.

Section 40‑58‑220. 
(A)
An application to become licensed as a mortgage loan broker must be complete, in writing, under oath, and in a form prescribed by the department.  The application must be accompanied by the appropriate fee.


(B)
An applicant must have at least two years of verifiable experience working as an originator under the supervision of a mortgage loan broker before his initial license is issued.  In lieu of two years of experience, an applicant may submit proof of two years of employment with a federally insured depository institution, financial institution, or a VA, FHA, or HUD approved mortgagee during which the applicant was actively engaged in originating residential mortgage loans.


In lieu of one of the required years of experience, an applicant may submit proof of the equivalent of six or more semester hours of satisfactorily completed course work in real estate finance, real estate law, or related courses toward a baccalaureate or advanced degree with a major or minor in finance, accounting, business administration, real estate finance economics, or a similar degree from an accredited college or university approved by the department.


(C)
The term of each license is two years.  Licenses issued under this chapter expire on September thirtieth and must be renewed by the licensee whether or not notice is received.  A license which has not been renewed by its date of expiration is lapsed and may be reinstated within six months following expiration upon payment of the license renewal fee and a reinstatement penalty of twenty‑five dollars a month for each month or part of a month. 


(D)
A license which has lapsed and has not been reinstated by the last day of the sixth month following expiration is canceled as of that day.


(E)
A license issued under this chapter is nontransferable.


Section 40‑58‑230. 
(A)
A mortgage loan broker must maintain books, records, and documents pertaining to the broker’s business which may be consolidated at any one of the broker’s offices.  These books, records, and documents must be available for examination by the director upon request, and must be maintained for three years.


(B)
A mortgage loan broker shall maintain a place of business in this State open at least thirty hours a week, Monday through Friday, staffed by one or more employees.


(C)
A mortgage loan broker may maintain one or more satellite offices and shall notify the department in writing, ten days before opening a satellite office.  The broker shall maintain closed records from the satellite office in an office staffed in accordance with subsection (B).  Records of any pending mortgage loan application or records in which a loan closing is still in process at a satellite must be made available to the director within two business days of a written request delivered by facsimile transmission, mail, or hand‑delivery by the director.  The broker shall notify the department in writing within two business days of closing a satellite office.


(D)
If a person files a written complaint with the board or the director charging a broker with a violation of this chapter, the director must examine the books, records, and other documents maintained pursuant to this section to determine if the broker has substantially complied with this chapter.  The director may examine the books, records, and other documents maintained pursuant to this section to determine if the broker has substantially complied with this chapter.  Unless there is reason to believe a violation of this chapter has occurred, such examinations must be limited to one each year.  Records and information obtained by the department during an examination are confidential, and the department must certify that it is in compliance with the Right to Financial Privacy Act.


(E)
If the mortgage loan broker fails to notify the department of the existence or closing of a satellite office or the whereabouts of its records, the broker is subject to a penalty of not less than fifty dollars and not more than two hundred fifty dollars.  If after the assessment of such a fine within a one‑year period, the director finds that additional violations of this section are both intentional and repeated, the mortgage loan broker is subject to penalties for violations of this chapter set forth in Section 40‑58‑120.


(F)
In addition to the powers conferred upon the director pursuant to the provisions of this chapter, the director or his appointed designee within the department shall examine, on an unannounced basis, not less frequently than every two years the books, records, and other documents maintained pursuant to this section to determine if the broker has substantially complied with this chapter.


Section 40‑58‑240. 
(A)
As a condition of license renewal an individual licensed as a mortgage loan broker must complete at least sixteen hours of continuing professional education biennially.  
(B)
Upon license renewal a licensee must certify that he has completed the required hours of continuing professional education.  The licensee shall maintain copies of continuing professional education certificates of completion issued pursuant to subsection (C) which are subject to audit by the department.  Up to eight hours of continuing professional education may be carried forward from one renewal period to the next. 


(C)
A course teacher or sponsor, including teachers or sponsors of correspondence courses, must issue an attendee a certificate of completion showing the completed number of hours of continuing professional education.  If the course is taught in a classroom setting fifty minutes of classroom contact equal one hour of continuing professional education.  Course sponsors shall maintain records of attendance for two years.  For a course to qualify for continuing professional education hours it must be offered by the National Association of Mortgage Brokers or the South Carolina Mortgage Brokers Association, or it must be preapproved by the department pursuant to policies and procedures promulgated by the department in regulation and related to real estate law or related law topics, appraisals, mortgage lending, financial management, financial planning, or mortgage processing.


Section 40‑58‑250. 
(A)
Within three business days of the receipt of an application for a loan, the broker must disclose in a statement the total estimated charges to the borrower for the loan and an itemization of the charges provided if required under RESPA.  The disclosure is considered delivered when deposited with the United States Postal Service for first‑class delivery.


(B)
All fees earned for services rendered as a mortgage broker must be disclosed to the applicant by the mortgage broker as required by RESPA.


Section 40‑58‑260. 
Nothing in this chapter limits a statutory or common law right of a person to bring an action in a court for an act or the right of the State to punish a person for a violation of a law.


Section 40‑58‑270. 
If a provision of this chapter or the application of a provision to a person or circumstance is held invalid, the invalidity does not affect other provisions or applications of this chapter which can be given effect without the invalid provision or application, and to this end the provisions of this chapter are severable.”

B.

Of the initial appointments to the South Carolina Mortgage Loan Brokers Board, provided for in Section 40‑58‑10 of the 1976 Code, as amended in this Act, the Governor shall designate two members to serve terms of four years, two members to serve terms of three years, and two members to serve terms of two years.  Subsequently appointed members shall serve terms of four years, as provided for in Section 40‑58‑10.

C.

This section takes effect July 1, 2002.

SECTION
4.
Notwithstanding any other provision of law, personnel employed by the Department of Consumer Affairs immediately before this act’s effective date, who administer the registration of and regulate mortgage loan brokers pursuant to Chapter 58, Title 40 of the 1976 Code and who enforce the provisions of that chapter, are on this act’s effective date transferred to the Department of Labor, Licensing and Regulation for the purpose of carrying out the responsibilities of the department and the South Carolina Mortgage Loan Brokers Board under that chapter, as amended by Section 1 of this act. The funds appropriated to the Department of Consumer Affairs for salaries and benefits attendant to these positions and the FTE’s must also be transferred on this act’s effective date to the Department of Labor, Licensing and Regulation. 

SECTION
5.
This act takes effect January 1, 2003.
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