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11/29/2006
A BILL

TO AMEND THE CODE OF LAWS OF SOUTH CAROLINA, 1976, BY ADDING SECTION 62‑2‑805, TO PROVIDE FOR A PRESUMPTION THAT A DECEDENT AND THE DECEDENT’S SPOUSE HELD TANGIBLE PERSONAL PROPERTY IN A JOINT TENANCY WITH RIGHT TO SURVIVORSHIP, FOR EXCEPTIONS TO THE PRESUMPTION, AND FOR THE STANDARD OF PROOF OVERCOMING THE PRESUMPTION; TO AMEND SECTION 62‑2‑207, RELATING TO THE DETERMINATION OF AN ELECTIVE SHARE OF A SPOUSE, TO CLARIFY THAT AN INTEREST AS A BENEFICIARY IN A TESTAMENTARY TRUST OR PROPERTY PASSING TO AN INTER VIVOS TRUST THROUGH THE DECEDENT’S WILL ARE BENEFICIAL INTERESTS CHARGEABLE TO THE ELECTIVE SHARE; TO AMEND SECTION 62‑3‑1001, RELATING TO REQUIRED FILINGS IN THE PROBATE COURT, TO ALLOW INTERESTED PERSONS TO WAIVE THE FILING OF AN ACCOUNTING, A PROPOSAL FOR DISTRIBUTION OF ASSETS, OR A NOTICE OF THE RIGHT TO DEMAND A HEARING; AND TO AMEND SECTION 62‑7‑401, RELATING TO CREATION OF A TRUST, TO PROVIDE FOR THE INCLUSION OF A SURVIVING SPOUSE’S BENEFICIAL INTERESTS IN TRUST PROPERTY IN CALCULATING THE ELECTIVE SHARE.

Be it enacted by the General Assembly of the State of South Carolina:

SECTION
1.
Part 8, Article 2, Title 62 of the 1976 Code is amended by adding:


“Section 62‑2‑805.
(A)
For purposes of this article, tangible personal property in the joint possession or control of the decedent and the surviving spouse at the time of the decedent’s death is presumed to be owned by the decedent and the decedent’s spouse in joint tenancy with right of survivorship if ownership is not evidenced otherwise by a certificate of title, bill of sale, or other writing.  This presumption does not apply to property:



(1)
acquired by either spouse before marriage;



(2)
acquired by either spouse by gift or inheritance during the marriage;



(3)
used by the decedent spouse in a trade or business in which the surviving spouse has no interest;



(4)
held for another; or



(5)
devised in a written statement or list disposing of tangible personal property pursuant to Section 62‑2‑512.


(B)
The presumption created in this section may be overcome by a preponderance of the evidence demonstrating that ownership was held other than in joint tenancy with right of survivorship.”

SECTION
2.
Section 62‑2‑207 of the 1976 Code, is further amended to read:


“Section 62‑2‑207.
(a) (A)
In the proceeding for an elective share, all property, (including a beneficial interests), which passes or has passed to the surviving spouse under the decedent’s will or by intestacy, by any a homestead allowance, and by Section 62‑2‑401, or which would have passed to the spouse but was renounced, is applied first to satisfy the elective share and to reduce any contributions due from other recipients of transfers included in the probate estate.  A beneficial interest that passes or has passed to the surviving spouse under the decedent’s will includes an interest as a beneficiary in a trust created by the decedent’s will or an interest as a beneficiary in property passing under the decedent’s will to an inter vivos trust created by the decedent.  For purposes of this subsection, the value of the electing spouse’s beneficial interest in any property which that would qualify for the federal estate tax marital deduction pursuant to Section 2056 of the Internal Revenue Code, as amended, shall must be computed at the full value of any such the qualifying property.  (qualifying Qualifying for these purposes to must be determined without regard to whether an election has been made to treat the property as qualified terminable interest property).  


(b)(B)
Remaining property of the probate estate is so applied so that liability for the balance of the elective share of the surviving spouse shall be is satisfied from the probate estate with devises abating in accordance with Section 62‑3‑902.”

SECTION
3.
Section 62‑3‑1001(a) of the 1976 Code is amended to read:


“(a)
Within one year after the date of the first publication of notice to creditors (, or if a state or federal estate tax return was filed, within ninety days after the receipt of a state or federal estate tax closing letter, whichever is later), a personal representative must file with the court: 



(1)
a full account in writing of his administration, unless the account is waived as provided in subsection (e); 



(2)
a proposal for distribution of assets not yet distributed, unless the proposal for distribution is waived as provided in subsection (e); 



(3)
a petition for settlement of the estate, which may request the court to determine testacy if not previously determined, to consider the final account or approve an accounting and distribution, to construe any a will or determine heirs, and adjudicate the final settlement and distribution of the estate; and 



(4)
proof that a notice of right to demand hearing and copies of the account, the proposal for distribution, and the petition for settlement of the estate have been sent to all interested persons including all creditors or other claimants of whom the personal representative is aware whose claims are neither paid nor barred, unless the notice of right to demand hearing is waived as provided in subsection (e).”

SECTION
4.
Section 62‑3‑1001 of the 1976 Code is amended by adding:


“(e)
Notwithstanding the provisions of this section, a personal representative must not be required to file accounts in writing of his administration, a proposal for distribution of assets not yet distributed, or a notice of right to demand hearing if and to the extent these filings are waived by all interested persons.”

SECTION
5.
Section 62‑7‑401(c) of the 1976 Code is amended to read:


“(c)
A revocable inter vivos trust may be created either by declaration of trust or by a transfer of property and is not rendered invalid because the settler retains substantial control over the trust including, but not limited to, (1) a right of revocation, (2) substantial beneficial interests in the trust, or (3) the power to control investments or reinvestments.  Nothing herein, however, shall This subsection does not prevent a finding that a revocable inter vivos trust, enforceable for other purposes, is illusory for purposes of determining a spouse’s elective share rights under pursuant to Section 62‑2‑201 et seq.  A finding that a revocable inter vivos trust is illusory and thus invalid for purposes of determining a spouse’s elective share rights under pursuant to Section 62‑2‑201 et seq. shall does not render that revocable inter vivos trust invalid, but would allow allows inclusion of the trust assets as part of the probate estate of the settlor only for the purpose of calculating the elective share.  In that event, the trust property that passes or has passed to the surviving spouse, including beneficial interests of the surviving spouse in that trust property, must be applied first to satisfy the elective share and to reduce contributions due from other recipients of transfers included in the probate estate, and would make available the trust assets are available for satisfaction of the elective share only to the any remaining extent necessary under pursuant to Section 62‑2‑207.”

SECTION
6.
This act takes effect upon approval by the Governor.
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