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CHAPTER 3.

 JURISDICTION AND PROCEDURE IN MAGISTRATES’ COURTS

ARTICLE 1.

 CIVIL JURISDICTION

SECTION 22‑3‑10. Extent of civil jurisdiction. 

Magistrates have concurrent civil jurisdiction in the following cases: 

(1) in actions arising on contracts for the recovery of money only, if the sum claimed does not exceed seven thousand five hundred dollars; 

(2) in actions for damages for injury to rights pertaining to the person or personal or real property, if the damages claimed do not exceed seven thousand five hundred dollars; 

(3) in actions for a penalty, fine, or forfeiture, when the amount claimed or forfeited does not exceed seven thousand five hundred dollars; 

(4) in actions commenced by attachment of property, as provided by statute, if the debt or damages claimed do not exceed seven thousand five hundred dollars; 

(5) in actions upon a bond conditioned for the payment of money, not exceeding seven thousand five hundred dollars, though the penalty exceeds that sum, the judgment to be given for the sum actually due, and when the payments are to be made by installments an action may be brought for each installment as it becomes due; 

(6) in any action upon a surety bond taken by them, when the penalty or amount claimed does not exceed seven thousand five hundred dollars; 

(7) in any action upon a judgment rendered in a court of a magistrate or an inferior court when it is not prohibited by the South Carolina Rules of Civil Procedure; 

(8) to take and enter judgment on the confession of a defendant in the manner prescribed by law when the amount confessed does not exceed seven thousand five hundred dollars; 

(9) in any action for damages or for fraud in the sale, purchase, or exchange of personal property, if the damages claimed do not exceed seven thousand five hundred dollars; 

(10) in all matters between landlord and tenant and the possession of land as provided in Chapters 33 through 41 of Title 27; 

(11) in any action to recover the possession of personal property claimed, the value of which, as stated in the affidavit of the plaintiff, his agent, or attorney, does not exceed the sum of seven thousand five hundred dollars; 

(12) in all actions provided for in this section when a filed counterclaim involves a sum not to exceed seven thousand five hundred dollars, except that this limitation does not apply to counterclaims filed in matters between landlord and tenant and the possession of land;  and 

(13) in interpleader actions arising from real estate contracts for the recovery of earnest money, only if the sum claimed does not exceed seven thousand five hundred dollars. 

SECTION 22‑3‑20. Civil actions in which magistrate has no jurisdiction. 

No magistrate shall have cognizance of a civil action: 

(1) In which the State is a party, except an action for a penalty and not exceeding one hundred dollars;  or 

(2) When the title to real property shall come in question, except as provided in Article 11 of this chapter. 

SECTION 22‑3‑25. Interpleader actions 

(A) In compliance with Section 22‑3‑20(2) and Article 11 of this chapter, actions in the nature of interpleader arising from real estate contracts for the recovery of earnest money, in which the value of the money that is the subject of the action does not exceed the jurisdictional limit of the magistrates court, may be filed in magistrates court under the provisions of this section. The fee for an action in the nature of interpleader filed in magistrates court is as provided in Section 8‑21‑1010(6) with service fees as provided by law. 

(B) The failure of a competing claimant to recover in an interpleader action must not be considered as a judgment against the claimant and must not be used to impair the credit of the claimant. 

(C) The Office of Court Administration must design appropriate legal forms for proceeding under this section and make those forms available for distribution. 

SECTION 22‑3‑30. Counterclaim requiring transfer to court of common pleas. 

When a counterclaim is filed which if successful would exceed the magistrates’ civil jurisdictional amount as provided in Section 22‑3‑10, then the initial claim and counterclaim must be transferred to the docket of the common pleas court for that judicial circuit. 

ARTICLE 3.

 CIVIL PROCEDURE GENERALLY

SECTION 22‑3‑110. Forms of action, parties, commencement of actions, service of process upon corporations and evidence. 

The provisions of Title 15 respecting forms of actions, parties to actions, the times of commencing actions and the service of process upon corporations and the provisions of Title 19 respecting the rules of evidence shall apply to the courts of magistrates. 

SECTION 22‑3‑120. Time for serving complaint. 

When twenty‑five dollars or more is demanded, the complaint shall be served on the defendant not less than twenty days and when less than that sum is demanded not less than five days before the day therein fixed for trial.  But if the plaintiff shall make out that he is apprehensive of losing his debt by such delay and the magistrate considers that there is good reason therefor (the grounds of such apprehension being set out in an affidavit and served with a copy of the complaint) he may make such process returnable in such time as the justice of the case may require. 

SECTION 22‑3‑130. Effect of service of summons on absent defendant. 

Service of summons upon an absent defendant in any case in a court of a magistrate shall have the same binding force and effect as such service has in cases in the courts of common pleas. 

SECTION 22‑3‑140. Orders of publication against absent defendant. 

A magistrate may, in an action brought in his court and within his jurisdiction, grant an order of publication against an absent defendant in the same manner and to the same extent as authorized in Section 15‑9‑710.  The time for such publication shall be once a week for not less than three weeks. 

SECTION 22‑3‑150. Pleadings in courts of magistrates. 

The pleadings in the courts of magistrates are: 

(1) The complaint by the plaintiff;  and 

(2) The answer by the defendant. 

SECTION 22‑3‑160. Complaint. 

The complaint shall state, in a plain and direct manner, the facts constituting the cause of action. 

SECTION 22‑3‑170. Answer. 

The answer may contain a denial of the complaint or any part thereof and also a notice, in a plain and direct manner, of any facts constituting a defense or counterclaim. 

SECTION 22‑3‑180. Demurrer and orders thereon. 

Either party in a court of a magistrate may demur to a pleading of his adversary or to any part thereof when it is not sufficiently explicit to enable him to understand it or when it contains no cause of action or defense, although it be taken as true.  If the court deem the objection well founded, it shall order the pleadings to be amended and, if the party refuse to amend, the defective pleading shall be disregarded. 

SECTION 22‑3‑190. Form and filing of pleadings. 

The pleadings may, except as otherwise provided, be oral or in writing.  If oral, the substance of them shall be entered by the magistrate in his docket.  If in writing, they shall be filed by him and a reference to them shall be made in the docket.  Pleadings are not required to be in any particular form, but must be such as to enable a person of common understanding to know what is intended. 

SECTION 22‑3‑200. Amendment of pleadings. 

The pleadings in a court of a magistrate may be amended at any time before or during the trial or upon appeal when by such amendment substantial justice will be promoted.  If the amendment be made after the joining of the issue and it be made to appear to the satisfaction of the court, by oath, that an adjournment is necessary to the adverse party, in consequence of such amendment, an adjournment shall be granted.  The court may also, in its discretion, require as a condition of an amendment the payment of costs to the adverse party. 

SECTION 22‑3‑210. Defendant’s failure to appear not deemed waiver of objection to jurisdiction when action brought in wrong county. 

When any civil action cognizable by a magistrate shall be brought in the wrong county the mere failure of the defendant to appear shall not be deemed a waiver of any objection such defendant may have to the jurisdiction of the magistrate.  But nothing herein contained shall be construed to prevent any positive action of such defendant from which an intention to waive the jurisdictional objection might be inferred from operating as such waiver. 

SECTION 22‑3‑220. Offer of judgment. 

The defendant in a court of a magistrate may, on the return of process and before answering, make an offer in writing to allow judgment to be taken against him for an amount stated in such offer, with costs.  The plaintiff shall thereupon, and before any other proceeding shall be had in the action, determine whether he will accept or reject such offer.  If he accept the offer and give notice thereof in writing, the magistrate shall file the offer and the acceptance thereof and render judgment accordingly.  If notice of acceptance be not given and if the plaintiff fail to obtain judgment for a greater amount, exclusive of costs, than has been specified in the offer he shall not recover costs but shall pay to the defendant his costs accruing subsequent to the offer. 

SECTION 22‑3‑230. Right to jury trial. 

Either party to a suit before a magistrate shall be entitled to a trial by jury. 

SECTION 22‑3‑260. Variance between pleadings and proof. 

A variance between the proof on the trial and the allegations in a pleading shall be disregarded, as immaterial, unless the court shall be satisfied that the adverse party has been misled to his prejudice thereby. 

SECTION 22‑3‑270. Default judgments;  liquidated and unliquidated demands. 

When a defendant in a court of a magistrate in an action on contract does not appear and answer the plaintiff may file proof of the service of the summons and complaint or of the summons on one or more of the defendants and that no answer or demurrer has been served upon him.  When the action is for the recovery of money only, judgment may be given for the plaintiff by default if the demand be liquidated.  If (a) the claim be unliquidated, (b) the plaintiff itemize his account and append thereto an affidavit that it is true and correct and no part of the sum sued for has been paid by discount or otherwise, (c) a copy of such account and affidavit be served with the summons on the defendant and (d) the defendant shall neither answer nor demur, the plaintiff shall have judgment for the sum sued for as in the case of liquidated demands.  In all other cases when the defendant fails to appear and answer the plaintiff cannot recover without proving his case. 

SECTION 22‑3‑280. Proof required in action or defense founded upon an account or instrument for payment of money. 

In an action or defense in a court of a magistrate founded upon an account or an instrument for the payment of money only, it shall be sufficient for a party to deliver the account or instrument to the court and to state that there is due to him thereon from the adverse party a specified sum which he claims to recover or set off. 

SECTION 22‑3‑290. Requiring exhibit of account or statement of nature thereof. 

The court may at the joining of the issue require either party, at the request of the other, at that or some other specified time to exhibit his account or state the nature thereof as far as may be in his power and, in case of his default, preclude him from giving evidence of such parts thereof as shall not have been so exhibited or stated. 

SECTION 22‑3‑300. Filing and docketing judgments of magistrates. 

A magistrate, on the demand of a party in whose favor he shall have rendered a judgment, shall give a transcript thereof which may be filed and docketed in the office of the circuit court of the county in which the judgment was rendered.  The time of the receipt of the transcript by the clerk shall be noted thereon and entered in the abstract of judgments and from that time the judgment shall be a judgment of the circuit court, but no sale shall be made under any execution issued upon such judgment in the circuit court until the time for appeal from the judgment in the magistrate’s court has expired, nor pending such appeal.  If the judgment is set aside in the magistrate’s court it shall have the effect of setting aside the judgment filed and docketed in the circuit court.  The filing and docketing of such transcript in the circuit court shall not affect the right of the magistrate to grant a new trial.  A certified transcript of such judgment may be filed and docketed in the clerk’s office of any other county and with like effect in every respect as in the county in which the judgment was rendered. 

SECTION 22‑3‑310. Executions on magistrates’ judgments;  effect of appeal thereon. 

Execution may be issued on a judgment heretofore or hereafter rendered in a magistrate’s court at any time within three years after the rendition thereof and shall be returnable sixty days from its date.  But no sale shall be made under any such execution until after the time for appeal has expired, nor pending such appeal, and in cases for the claim and delivery of personal property when bond for the property claimed has been properly given by either party, the status of such property shall not be changed until after the expiration of the time for appealing has expired or until such appeal has terminated. 

SECTION 22‑3‑320. Execution when judgment docketed. 

If the judgment be docketed with the clerk of the circuit court, the execution shall be issued by him to the sheriff of the county and have the same effect and be executed in the same manner as other executions and judgments of the circuit court. 

ARTICLE 5.

 CRIMINAL JURISDICTION

SECTION 22‑3‑510. Criminal jurisdiction abolished in counties where county courts established. 

The jurisdiction of magistrates in criminal cases in all counties wherein a county court is established under the provisions of Chapter 9 of Title 14 is hereby abolished. 

SECTION 22‑3‑520. Jurisdiction limited to county. 

Magistrates shall have and exercise within their respective counties all the powers, authority and jurisdiction in criminal cases herein set forth. 

SECTION 22‑3‑530. Cases shall be tried in district where offense was committed in counties where magistrates are given separate and exclusive territorial jurisdiction. 

In counties where magistrates are given separate and exclusive territorial jurisdiction, criminal cases shall be tried in the district in which the offense was committed, unless the place of trial be changed to another district in the same county in the manner prescribed by law. 

SECTION 22‑3‑540. Exclusive and concurrent jurisdiction. 

Magistrates shall have exclusive jurisdiction of all criminal cases in which the punishment does not exceed a fine of one hundred dollars or imprisonment for thirty days, except cases in which an offense within the jurisdiction of a magistrate is included in the charge of an offense beyond his jurisdiction or when it is permissible to join a charge of an offense within his jurisdiction with one or more of which the magistrate has no jurisdiction.  Magistrates shall have concurrent but not exclusive jurisdiction in the excepted cases.  The provisions of this section shall not be construed so as to limit the jurisdiction of any magistrate whose jurisdiction has been extended beyond that stated above. 

SECTION 22‑3‑545. Transfer of certain criminal cases from general sessions court. 

 (A) Notwithstanding the provisions of Sections 22‑3‑540 and 22‑3‑550, a criminal case, the penalty for which the crime in the case does not exceed five thousand dollars or one‑year imprisonment, or both, may be transferred from general sessions court if the provisions of this section are followed. 

(B)(1) The solicitor, upon ten days’ written notice to the defendant, may petition a circuit court judge in the circuit to transfer one or more cases from the general sessions court docket to a docket of a magistrate’s or municipal court in the circuit for disposition.  The solicitor’s notice must fully apprise the defendant of his right to have his case heard in general sessions court.  The notice must include the difference in jury size in magistrate’s or municipal court and in general sessions court.  Both parties must have the opportunity to be heard by the circuit court judge and the case may be transferred from the general sessions court unless the defendant objects after notification by the solicitor pursuant to the provisions of this item.  The objection may be made orally or in writing at any time prior to the trial of the case.  The objection may be made to the circuit court judge who granted the petition, the trial judge, or the solicitor.  Before impanelling the jury, the trial judge must receive an affirmative waiver by the defendant, if present, of his right to have the case tried in general sessions court.  The defendant must be informed that, if tried in general sessions court, the case would be tried in front of twelve jurors who must reach a unanimous verdict before a finding of guilty of the offense can be rendered in his case, and that if tried in magistrate’s or municipal court, the case would be tried in front of six jurors who must reach a unanimous verdict before a finding of guilty of the offense can be reached in his case. 

(2) The judge must consider, but is not limited to, the following factors in granting the petition for transfer: 

(a) case workload; 

(b) age of the case; 

(c) the speedy disposition of the case. 

(3) A case transferred to a magistrate’s or municipal court not disposed of in one hundred eighty days from the date of transfer automatically reverts to the docket of the general sessions court. 

(C) All cases transferred to the magistrate’s or municipal court must be prosecuted by the solicitor’s office. The chief judge for administrative purposes for the court of general sessions shall retain administrative supervision of cases transferred pursuant to this section. The chief magistrate of the county or the chief municipal judge of the municipality upon petition of the solicitor, and approval of the chief judge for administrative purposes for the court of general sessions, shall set the terms of court and order the magistrates and municipal judges to hold terms of court on specific times and dates for the disposition of these cases. 

(D) Provision for an adequate record must be made by the solicitor’s office. 

(E) Notwithstanding another provision of law, all fines and assessments imposed by a magistrate or municipal judge presiding pursuant to this section must be distributed as if the fine and assessment were imposed by a circuit court pursuant to Sections 14‑1‑205 and 14‑1‑206.  This section must not result in increased compensation to a magistrate presiding over a trial or hearing pursuant to this section or in other additional or increased costs to the county. 

SECTION 22‑3‑550. Jurisdiction over minor offenses;  restitution;  contempt;  maximum consecutive sentences. 

 (A) Magistrates have jurisdiction of all offenses which may be subject to the penalties of a fine or forfeiture not exceeding five hundred dollars, or imprisonment not exceeding thirty days, or both. In addition, a magistrate may order restitution in an amount not to exceed five thousand dollars. In determining the amount of restitution, the judge shall determine and itemize the actual amount of damage or loss in the order. In addition, the judge may set an appropriate payment schedule. 

A magistrate may hold a party in contempt for failure to pay the restitution ordered if the judge finds the party has the ability to pay. 

(B) However, a magistrate shall not have the power to sentence any person to consecutive terms of imprisonment totaling more than ninety days except for convictions resulting from violations of Chapter 11 of Title 34, pertaining to fraudulent checks, or violations of Section 16‑13‑110(B)(1), relating to shoplifting. Further, a magistrate must specify an amount of restitution in damages at the time of sentencing as an alternative to any imprisonment of more than ninety days which is lawfully imposed. The provisions of this subsection do not affect the transfer of criminal matters from the general sessions court made pursuant to Section 22‑3‑545. 

SECTION 22‑3‑560. Assaults and batteries and other breaches of the peace. 

Magistrates may punish by fine not exceeding five hundred dollars or imprisonment for a term not exceeding thirty days, or both, all assaults and batteries and other breaches of the peace when the offense is neither an assault and battery against school personnel pursuant to Section 16‑3‑612 nor an assault and battery of a high and aggravated nature requiring, in their judgment or by law, greater punishment. 

SECTION 22‑3‑570. Larceny by stealing property not exceeding value of one thousand dollars. 

Magistrates have jurisdiction of petit larceny and all other larcenies involving personal property including, but not limited to: 

(1) money; 

(2) goods or chattels; 

(3) bank note, bond, promissory note, bill of exchange, or other bill; 

(4) order or certificate; 

(5) book of accounts; 

(6) deed or writing containing a conveyance of land; 

(7) other valuable contract in force; 

(8) receipt; 

(9) release or defeasance;  or 

(10) any writ, process, or public record. 

The value of the property stolen must be one thousand dollars or less. 

SECTION 22‑3‑580. Receiving stolen goods. 

Magistrates shall have jurisdiction of the offenses of buying, receiving or aiding in the concealment of stolen goods and other property, when they would have jurisdiction of the larceny of the same goods or property. 

SECTION 22‑3‑590. Obtaining property under false pretenses. 

Magistrates shall have jurisdiction of the offenses of obtaining property by any false pretense, by any privy or false token or by any game, device, sleight of hand, pretensions to fortunetelling, trick or other means by the use of cards or other implements or instruments, when they would have jurisdiction of a larceny of the same property and may punish such offenses the same as larceny. 

ARTICLE 7.

 CRIMINAL PROCEDURE GENERALLY

SECTION 22‑3‑710. Proceedings commenced on information. 

All proceedings before magistrates in criminal cases shall be commenced on information under oath, plainly and substantially setting forth the offense charged, upon which, and only which, shall a warrant of arrest issue. 

SECTION 22‑3‑720. Amendment of information. 

The information may be amended at any time before trial. 

SECTION 22‑3‑730. Proceedings shall be summary. 

All proceedings before magistrates shall be summary or with only such delay as a fair and just examination of the case requires. 

SECTION 22‑3‑740. Election on which of several offenses to try accused. 

Whenever a person be accused of committing an act which is susceptible of being designated as several different offenses the magistrate upon the trial of the person shall be required to elect which charge to prefer and a conviction or an acquittal upon such elected charge shall be a complete bar to further prosecution for such alleged act. 

SECTION 22‑3‑750. Procedure against corporations for violating criminal laws. 

Whenever any person shall make an affidavit before any magistrate that any corporation doing business in this State, whether incorporated under the laws of this State or not, has violated any of the criminal laws of the State the enforcement of which is within the jurisdiction of such magistrate, such magistrate shall issue a warrant against such offending corporation in which shall be stated the substance of the offense charged against such corporation, together with a notice to such corporation stating the time and place when and where such corporation shall appear for trial, and upon service of such warrants in the manner provided in Section 17‑13‑80 the magistrate shall obtain and have jurisdiction of such corporation. 

SECTION 22‑3‑760. Trial of corporation. 

After the service the magistrate shall proceed with the trial as in criminal cases and if the defendant corporation is found guilty of the offense charged, whether by a verdict of a jury or by the findings of the magistrate in case a trial by jury be waived by the defendant, the magistrate shall pronounce sentence in conformity with the law in the case and the sentence may be enforced by an execution against the property of the defendant corporation in the same manner as now provided by law for enforcing the judgments of magistrates’ courts;  provided, that nothing herein may be construed to prevent the right of appeal by either party to the Court of Common Pleas, as is now provided by law in criminal cases within the jurisdiction of magistrates. 

SECTION 22‑3‑790. Recording and acknowledgement of testimony by witnesses. 

In the trial of any case before a magistrate the testimony of all witnesses must be taken down in writing and signed by the witnesses except when the defendant waives the taking and signing of the testimony. 

In any case before any magistrate in which a stenographer takes down the testimony or in which the testimony is electronically recorded it need not be read over and signed by the witnesses. 

SECTION 22‑3‑800. Suspension of imposition or execution of sentence in certain cases. 

Notwithstanding the limitations of Sections 17‑25‑100 and 24‑21‑410, after a conviction or plea for an offense within a magistrate’s jurisdiction the magistrate at the time of sentence may suspend the imposition or execution of a sentence upon terms and conditions the magistrate considers appropriate, including imposing or suspending up to one hundred hours of community service, except where the amount of community service is established otherwise.  The magistrate shall not order community service in lieu of a sentence for offenses under Title 50, for offenses under Section 34‑11‑90, or for an offense of driving under suspension pursuant to Section 56‑1‑460 when the person’s driver’s license was suspended pursuant to the provisions of Section 56‑5‑2990.  The magistrate must keep records on the community service hours ordered and served for each sentence.  However, after a conviction or plea for drawing and uttering a fraudulent check or other instrument in violation of Section 34‑11‑60 within the magistrate’s jurisdiction, at the time of sentence the magistrate may suspend the imposition or execution of a sentence only upon a showing of satisfactory proof of restitution.  When a minimum sentence is provided for by statute, except in Section 34‑11‑90, the magistrate may not suspend that sentence below the minimum sentence provided, and penalties under Title 50 may not be suspended to an amount less than twenty‑five dollars unless the minimum penalty is a fine of less than that amount.  Nothing in this section may be construed to authorize or empower a magistrate to suspend a specific suspension of a right or privilege imposed under a statutory administrative penalty.  Nothing in this section may be construed to give a magistrate the right to place a person on probation. 

ARTICLE 9.

 PROVISIONS APPLICABLE TO BOTH CIVIL AND CRIMINAL CASES

SECTION 22‑3‑910. Jurisdiction when magistrate becomes incapacitated. 

In the event a magistrate who has separate and exclusive territorial jurisdiction becomes incapacitated, any magistrate of an adjoining magisterial district within the same county may assume the jurisdiction of the incapacitated magistrate during such time as the incapacity continues. 

SECTION 22‑3‑920. Change of venue. 

Whenever in a case in the court of a magistrate (a) either party in a civil case, after giving to the adverse party two days’ notice that he intends to apply for a change of venue or (b) the prosecutor or accused in a criminal case shall file with the magistrate issuing the warrant or summons an affidavit to the effect that he does not believe he can obtain a fair trial before the magistrate and setting forth the grounds of such belief, the papers shall be turned over to the nearest magistrate not disqualified from hearing the cause in the county, who shall proceed to try the case as if he had issued the warrant or summons.  But in counties in which magistrates have separate and exclusive territorial jurisdiction the change of venue shall be to another magistrate’s district in the same county.  One such transfer only shall be allowed each party in any case. 

SECTION 22‑3‑930. Compelling attendance of witnesses and the giving of testimony. 

Any magistrate, on the application of a party to a cause pending before the magistrate, must issue a summons citing any person whose testimony may be required in the cause and who resides in the county to appear before the magistrate at a certain time and place to give evidence. This summons must be served in a manner such that it is received by the witness at least one day before his attendance is required. If the witness fails or refuses to attend, the magistrate may issue a rule to show cause commanding the witness to be brought before the magistrate or, if any witness attending refuses to give evidence without good cause shown, the magistrate may punish the witness for contempt by imposition of a sentence up to the limits imposed on magistrates’ courts in Section 22‑3‑550. 

SECTION 22‑3‑940. Magistrates empowered to take testimony de bene esse. 

In case it shall appear to the satisfaction of any magistrate that the attendance of any witness whose testimony may be required in any case before him cannot be had (a) by reason of (i) extreme age, (ii) sickness or infirmity or (iii) indispensable absence on public official duty, (b) in consequence of intended removal from the State before the cause can be otherwise ready for trial or (c) when such witness may be resident in another county or without the limits of the State, such magistrate may take the examination of such witness in writing or cause it to be done by another magistrate or other officer authorized by law to administer oaths, to be used in evidence on the trial of the case.  But the parties to such cause shall have notice thereof in time to be present if they or either should choose to be present or notice may be given by either party to the other of interrogatories to be propounded to such witness, with four days’ time given the party notified to prepare cross‑interrogatories, upon which interrogatories and cross‑interrogatories, when preferred by the parties or either of them, the deposition shall be had.  When such examination is so made by another, it shall be sealed up, with the title of the case endorsed, and conveyed by a disinterested person to the magistrate authorizing it or mailed and the postage prepaid. 

SECTION 22‑3‑950. Power to punish for contempt. 

Every magistrate shall have power to enforce the observance of decorum in his court while holding the same and for that purpose he may punish for contempt any person who, in the presence of the court, shall offer an insult to the magistrate or a juror or who is wilfully guilty of an undue disturbance of the proceedings before the magistrate while sitting officially.  A magistrate shall have the power to punish for contempt of court by imposition of sentences up to the limits imposed on magistrates’ courts in Section 22‑3‑550. 

SECTION 22‑3‑990. New trials. 

Any magistrate may grant a new trial in any case tried in his court for reasons for which new trials have usually been granted in the courts of law of this State.  The granting of a new trial shall in no wise affect the right and duty of such magistrate to change the venue of a case as provided in Section 22‑3‑920. 

SECTION 22‑3‑1000. Time for motion for new trial;  appeal. 

No motion for a new trial may be heard unless made within five days from the rendering of the judgment. The right of appeal from the judgment exists for thirty days after the rendering of the judgment. A magistrate’s order of restitution may be appealed within thirty days. The order of restitution may be appealed separately from an appeal, if any, relating to the conviction. 

SECTION 22‑3‑1010. Party charged with costs entitled to demand items. 

Any person, before paying any costs in any magistrate’s court, may demand of the magistrate an itemized account of such costs.  Such account shall be receipted by the magistrate at the time the costs are paid and no person shall be compelled to pay any costs in any magistrate’s court unless the magistrate shall furnish to such person an itemized account. 

ARTICLE 11.

 PROCEEDINGS WHEN TITLE TO REAL ESTATE IS INVOLVED

SECTION 22‑3‑1110. Defense of questionable title in defendant’s answer. 

When the title to real property shall come in question in an action brought in a court of a magistrate the defendant may, either with or without other matter of defense, set forth in his answer any matter showing that such title will come in question.  Such answer shall be in writing, signed by the defendant or his attorney, and delivered to the magistrate.  A copy of such answer shall be served on the plaintiff or his attorney. 

SECTION 22‑3‑1120. Written undertaking by defendant in cases where title to real property will come in question. 

At the time of answering the defendant shall deliver to the magistrate a written undertaking, executed by at least one sufficient surety and approved by the magistrate, to the effect that if the plaintiff shall within twenty days thereafter deposit with the magistrate a summons and complaint in an action in the circuit court for the same cause the defendant will within twenty days after such deposit give an admission in writing to the service thereof. 

When the defendant was arrested in the action before the magistrate the undertaking shall further provide that he will at all times render himself amenable to the process of the court during the pending of the action and to such as may be issued to enforce the judgment therein.  In case of failure to comply with the undertaking the surety shall be liable for not exceeding one hundred dollars. 

SECTION 22‑3‑1130. Action discontinued upon delivery of undertaking;  costs. 

Upon the delivery of the undertaking to the magistrate the action before him shall be discontinued and each party shall pay his own costs.  The costs so paid by either party shall be allowed to him if he recover costs in the action to be brought for the same cause in the circuit court.  If no such action be brought within thirty days after the delivery of the undertaking the defendant’s costs before the magistrate may be recovered of the plaintiff. 

SECTION 22‑3‑1140. Procedure if undertaking shall not be given. 

If such an undertaking be not delivered to the magistrate he shall have jurisdiction of the cause and shall proceed therein and the defendant shall be precluded, in his defense, from drawing the title in question. 

SECTION 22‑3‑1150. Effect of plaintiff’s showing developing an issue of title. 

If, however, it appear on the trial from the plaintiff’s own showing that the title to real property is in question and such title shall be disputed by the defendant the magistrate shall dismiss the action and render judgment against the plaintiff for the costs. 

SECTION 22‑3‑1160. Defense of questionable title as to one of several causes of action. 

If, in an action before a magistrate, the plaintiff have several causes of action, to one of which the defense of title to real property shall be interposed, and as to such cause the defendant shall deliver an answer and undertaking, as provided in Sections 22‑3‑1110 and 22‑3‑1120, the magistrate shall discontinue the proceedings as to that cause and the plaintiff may commence another action therefor in the circuit court.  As to the other causes of action the magistrate may continue his proceedings. 

SECTION 22‑3‑1170. New action in circuit court after discontinuance by delivery of answer and undertaking.

When a suit before a magistrate shall be discontinued by the delivery of an answer and undertaking, as provided in Sections 22‑3‑1110 to 22‑3‑1130, the plaintiff may prosecute an action for the same cause in the circuit court. 

SECTION 22‑3‑1180. Costs in circuit court action. 

If the judgment in the circuit court be for the plaintiff, he shall recover costs.  If it be for the defendant, he shall recover costs, except that upon a verdict he shall pay costs to the plaintiff unless the judge certify that the title to real property came in question on the trial. 

ARTICLE 13.

 PROCEEDINGS IN CLAIM AND DELIVERY

SECTION 22‑3‑1310. Claiming immediate delivery of property by plaintiff. 

The plaintiff in an action of claim and delivery before a magistrate may at the time of issuing the summons, but not afterwards, claim the immediate delivery of such property as herein provided. 

SECTION 22‑3‑1320. Affidavit of plaintiff in action of claim and delivery. 

Before any process shall be issued in an action to recover the possession of personal property, the plaintiff, his agent or attorney, shall make proof by affidavit, showing: 

(1) That the plaintiff is the owner or is entitled to immediate possession of the property claimed, particularly describing such property; 

(2) That such property is wrongfully withheld or detained by the defendant; 

(3) The cause of such detention or withholding thereof, according to the best knowledge, information and belief of the person making the affidavit; 

(4) That such personal property has not been taken for any tax, fine or assessment, pursuant to statute, or seized by virtue of an execution or attachment against the property of the plaintiff or, if so seized, that it is exempt from such seizure by statute;  and 

(5) The actual value of such personal property. 

SECTION 22‑3‑1330. Summons and notice of right to preseizure hearing in plaintiff’s action of claim and delivery;  order for seizure of property. 

 (a) On receipt of such affidavit and an undertaking in writing, executed by one or more sufficient sureties, to be approved by the magistrate before whom such action is commenced, to the effect that they are bound in double the value of such property as stated in such affidavit, for the prosecution of the action, for the return of the property to the defendant, if return thereof be adjudged, and for the payment to him of such sum as may, for any cause, be recovered against the plaintiff, the magistrate shall at the same time issue both a summons and a notice of right to preseizure hearing, with a copy of the undertaking and plaintiff’s affidavit, directed to the defendant and to be served by the constable. 

(b) The notice of right to a preseizure hearing so issued and served shall notify the defendant that within five days from service thereof, he may demand such hearing and present such evidence touching upon the probable validity of the plaintiff’s claim for immediate possession and defendant’s right to continue in possession, but if the defendant fails to make timely demand for preseizure hearing, the constable will be directed to take the property described in the affidavit. 

(c) The summons so issued and served will require the defendant to appear before the magistrate at a time and place to be therein specified, not more than twenty days from the date thereof, to answer the complaint of the plaintiff.  The summons shall contain a notice to the defendant that in case he shall fail to appear at the time and place therein mentioned the plaintiff will have judgment for the possession of the property described in the affidavit with the costs and disbursements of the action. 

(d) If the defendant fails to demand a preseizure hearing, or, if after such hearing the magistrate shall find that plaintiff’s claim for immediate possession should be allowed, then the magistrate shall endorse upon the affidavit a direction to any constable of the county in which the magistrate shall reside, requiring such constable to take the property described therein from the defendant and keep it, to be disposed of according to law.  For the endorsement in such affidavit the magistrate shall receive an additional fee of twenty‑five cents, which shall be included in the costs of the suit. 

SECTION 22‑3‑1340. Defendant’s exceptions to sureties in bond or undertaking. 

The defendant may, at any time after such service and at least two days before the return day of the summons, serve upon the plaintiff or upon the constable who made such service a notice in writing that he excepts to the sureties in the bond or undertaking and if he fail to do so all objection thereto shall be waived.  If such notice be served, the sureties shall justify or the plaintiff shall give new sureties on the return day of such summons, who shall then appear and justify, or the magistrate shall order the property delivered to the defendant and shall also render judgment for defendant’s costs and disbursements. 

SECTION 22‑3‑1350. Purpose of preseizure hearing;  allowing claim for immediate possession;  action shall be tried as others. 

The purpose of the preseizure hearing is to protect the defendant’s use and possession of property from arbitrary encroachment, and to prevent unfair or mistaken deprivations of property.  If the magistrate shall, after conducting the hearing, find that the plaintiff’s claim for immediate possession is probably valid and the defendant has no overriding right to continue in possession of the property, then the magistrate may allow the claim for immediate possession and endorse the affidavit accordingly. 

Whether the claim for immediate possession is allowed or not, the action commenced by the service of the summons shall be tried in all respects as other actions are tried in the magistrates’ courts. 

SECTION 22‑3‑1360. Notice and opportunity for preseizure hearing required;  waiver. 

No property shall be seized under the provisions of this article unless five days’ notice and an opportunity to be heard have been afforded the party in possession as herein provided;   provided, however,  any person in possession of the personal property may waive the right to a preseizure hearing, if the waiver is conspicuously displayed in the contract and includes the wording “waiver of hearing prior to immediate possession.”   In order for the contractual waiver or any other waiver to be effective, the plaintiff by affidavit must show that the defendant has in writing by contract or separate written instrument voluntarily, intelligently and knowingly waived his right to a hearing prior to the repossession of such personal property.  The magistrate may order immediate delivery of the property to the plaintiff upon receipt of such affidavit. 

SECTION 22‑3‑1370. Order restraining defendant from damaging, concealing or removing property. 

The magistrate shall concurrently have served on the defendant, when immediate possession of the subject property is not being taken, an order restraining the defendant from damaging, concealing or removing such property.  Upon proper showing that such order has been violated, the defendant shall be subject to a fine not to exceed one hundred dollars or imprisonment for not more than thirty days. 

SECTION 22‑3‑1380. Determination upon affidavit showing danger of destruction or concealment. 

Upon a showing unto the magistrate supported by an affidavit containing facts sufficient to show that it is probable to believe that the property at issue is in immediate danger of being destroyed or concealed by the possessor of such property and particularly describing such property and its location, the magistrate shall make a determination as to whether or not the property may be immediately seized.  Provided,  that the holding of a preseizure hearing by the magistrate shall not be a condition precedent to such determination. 

SECTION 22‑3‑1390. Service of copy of affidavit of waiver or probability of damage or concealment. 

If either an affidavit showing that the defendant has waived his right to a preseizure hearing or an affidavit of probability of damage or concealment is filed, under the provisions of this article, a copy thereof shall be served on the defendant in lieu of serving him with notice of right to preseizure hearing. 

SECTION 22‑3‑1400. Procedure when defendant cannot be found. 

If it shall appear by the return of a constable that he has taken the property described in the plaintiff’s affidavit and that the defendant cannot be found and has no last place of abode in the county and that no agent of defendant could be found on whom service could be made, the magistrate may proceed with the cause in the same manner as though there had been a personal service. 

SECTION 22‑3‑1410. Service of copy of affidavit, summons and notice;  taking of property by constable. 

The constable to whom the affidavit, endorsement, notice of preseizure hearing and summons shall be delivered, shall, without delay, serve upon the defendant a copy of the affidavit, notice and summons, by delivering them to him personally, but, if he cannot be found, to the agent of the defendant in whose possession the property shall be found and, if neither can be found, by leaving such copies at his place of business or the last or usual place of abode of the defendant with some person of suitable age and discretion.  He shall forthwith make a return of his proceedings thereon and the manner of serving the documents to the magistrate who issued the summons.  Upon the magistrate endorsing upon the affidavit a direction requiring the constable to take the property, the constable to whom the affidavit and endorsement is delivered shall forthwith take the property described in the affidavit, if he can find it in the county, and shall keep it in his custody. 

SECTION 22‑3‑1420. Taking property concealed in building or enclosure. 

If the property, or any part thereof, be concealed in a building or enclosure the constable shall publicly demand its delivery.  If it be not delivered he shall cause the building or enclosure to be broken open and take the property into his possession.  If necessary he may call to his aid the power of his county. 

SECTION 22‑3‑1430. Care of property taken by constable. 

When a constable shall have taken property as in this article provided, he shall keep it in a secure place and deliver it to the party entitled thereto, upon receiving his lawful fee for taking the property and his necessary expenses for keeping it. 

SECTION 22‑3‑1440. Return of property to defendant upon filing written undertaking for delivery if delivery be adjudged. 

At any time before the return day of the summons the defendant may, if he has not excepted to the plaintiff’s sureties, require the return of the property to him upon giving to the plaintiff and filing with the magistrate a written undertaking, with one or more sureties who shall justify before the magistrate on the return day of the summons to the effect that they are bound in double the value of the property, as stated in plaintiff’s affidavit, for the delivery thereof to the plaintiff, if such delivery be adjudged, and for the payment to him of such sum as may for any cause be recovered against the defendant.  If such return be not required before the return day of the summons the property shall be delivered to the plaintiff. 

SECTION 22‑3‑1450. Claim to taken property by third person. 

If the property taken be claimed by any other person than the defendant or his agent and such person shall make affidavit to his title thereto and right to the possession thereof, stating the grounds of such right and title, and serve such affidavit upon the constable, the constable shall not be bound to keep the property or deliver it to the plaintiff unless the plaintiff on demand of him or his agent shall indemnify the constable against such claim by an undertaking executed by two sufficient sureties, accompanied by their affidavits that they are each worth double the value of the property as specified in the affidavit of the plaintiff and are freeholders and householders of the county.  No claim to such property by any other person than the defendant or his agent shall be valid against the constable unless made as aforesaid.  And notwithstanding such claim, when so made, he may retain the property a reasonable time to demand such indemnity. 

SECTION 22‑3‑1460. Judgment in actions for claim and delivery. 

The judgment for the plaintiff may be for the possession, the recovery of the possession or the value thereof in case a delivery cannot be had and for damages for the detention.  If the property has been delivered to the plaintiff and the defendant claim a return thereof, judgment for the defendant may be for a return of the property or the value thereof in case a return cannot be had and damages for taking and withholding the property. 

SECTION 22‑3‑1470. Execution on judgment. 

An execution shall be issued on any such judgment and if the judgment be for the delivery of the possession of personal property it shall require the officer to deliver the possession of such property, particularly describing it, to the party entitled thereto and may, at the same time, require the officer to satisfy any costs or damages recovered by the judgment out of the personal property of the party against whom it was rendered, to be specified therein, if a delivery thereof cannot be had.  The execution shall be returnable within sixty days after its receipt by the officer to the magistrate who issued it. 

SECTION 22‑3‑1480. Judgment when property is not delivered to plaintiff or when defendant claims return. 

In all actions for the recovery of the possession of personal property, as herein provided, if the property shall not have been delivered to the plaintiff or the defendant by answer shall claim a return thereof, the magistrate or jury shall assess the value thereof and the injury sustained by the prevailing party by reason of the taking or detention thereof and the magistrate shall render judgment accordingly, with costs and disbursements. 

