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CHAPTER 8.

 INCOME TAX WITHHOLDING

ARTICLE 1.

 DEFINITIONS

SECTION 12‑8‑10. Definitions. 

	As used in this chapter unless otherwise required by the context: 
		(1) "Person" includes an individual, trust, estate, partnership, receiver, association, company, corporation, or any other entity including the United States, a state, a political subdivision or agency of the United States or any state, and a municipality located in this State. 
		(2) "Withholding agent" means a person required to withhold income taxes under the provisions of this chapter. 
		(3) "Employee" includes a resident individual receiving wages, as defined in Section 12‑8‑520(D), for services regardless of where the services are rendered and nonresident individual receiving wages, as defined in Section 12‑8‑520(D), for services rendered in this State. 
		(4) "Employer" means the person for whom an individual performs or performed a service, of whatever nature, as the employee of the person. 
		(5) "Nonresident" means an individual domiciled outside this State and an entity whose principal place of business is outside of this State.  For corporations, principal place of business is defined in Section 12‑6‑30(9).  This definition does not apply to Section 12‑8‑580. 
		(6) "Internal Revenue Code" means the Internal Revenue Code as defined in Section 12‑6‑40(A). 
		(7) All definitions provided in Chapter 6 of this title are applicable for purposes of this chapter unless otherwise provided or required by the context. 

HISTORY:  1995 Act No. 76, Section 2.

ARTICLE 5.

 WITHHOLDING REQUIRED

SECTION 12‑8‑510. Parties subject to withholding laws. 

	A person located, doing business, or having gross income in this State and an employer having an employee earning income within this State are subject to the withholding laws provided in this chapter. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑520. Incomes subject to withholding and amounts to be withheld. 

	(A) An employer paying wages to an employee shall withhold income tax for that employee if at the time of payment the wages are expected to equal one thousand dollars or more during the year, except as provided in (C), using the tables and rules promulgated by the department. 
	(B) In determining the amount to be withheld, the employer may compute wages to the nearest dollar. 
	(C) The following wages are not subject to the withholding requirements of this chapter: 
		(1) Wages of a resident employee receiving wages in another state if: 
			(a) the wages are subject to the withholding laws of the state in which they are earned;  and 
			(b) the employer is withholding income taxes on behalf of the other state. 
		(2) Wages of an employee obtaining a waiver of withholding pursuant to Section 12‑8‑1040. 
	(D) For purposes of this chapter "wages" is all remuneration for services of any nature performed by an employee for an employer, including the fair market value of all remuneration paid in a medium other than cash, except the term does not include remuneration paid: 
		(1) for agricultural services performed by an employee on a farm in connection with: 
			(a) cultivating the soil, or raising or harvesting any agricultural or horticultural commodity, including the raising, shearing, feeding, training, and management of livestock, bees, poultry, fur‑bearing animals and wildlife; 
			(b) the operation, management, conservation, improvement, or maintenance of a farm and its tools and equipment;  or 
			(c) salvaging timber or clearing land of brush and other debris left by a hurricane if the major part of the service is performed on a farm. 
		(2) for domestic services performed in a private residence; 
		(3) for personal services performed in this State by nonresident employees in connection with their regular employment outside of this State when the gross South Carolina wages are equal to or less than the personal exemption amount provided in Internal Revenue Code Section 151(d) as defined in Section 12‑6‑40.  However, this item does not apply to employees performing construction, installation, engineering, or similar services where the situs of the job is in this State; 
		(4) for services performed by a duly ordained, commissioned, or licensed minister of a church in the exercise of the ministry or by members of a religious order in the exercise of duties required by the order; 
		(5) for services performed by an individual on a boat with a crew of ten or fewer engaged in catching fish or other forms of aquatic animal life under an arrangement with the boat owner or operator in which the individual receives only a share of the boat's catch or a share of the proceeds from the sale of the catch and for services involving a multiple boat operation, with each boat's crew being ten or fewer, in which the individual receives a share of all the boats' catch or a share of the proceeds from the sale of all the boats' catch; 
		(6) for reimbursement of employee business expenses if, at the time of the payment, it is reasonable to believe that the reimbursement is excluded from South Carolina taxable income; 
		(7) for employee moving expenses if it is reasonable to believe that the reimbursement is excluded from South Carolina taxable income; 
		(8) for group‑term life insurance premium payments on the life of an employee that is excluded from South Carolina taxable income; 
		(9) in the form of payments to or from employee benefit plans which are excluded from South Carolina taxable income; 
		(10) for payments to a self‑employed retirement fund (Keogh Plans) or to an individual retirement account or program as permitted under the Internal Revenue Code if, at the time of the payment, it is reasonable to believe that the amounts are excludable or deductible from South Carolina gross income; 
		(11) for services performed by a disabled person: 
			(a) as defined by the Department of Disabilities and Special Needs; 
			(b) employed in a program approved by the Department of Disabilities and Special Needs;  and 
			(c) with a projected income of seven thousand five hundred dollars a year, or less. 
	(E) Withholding in addition to that required under this section is permitted in cases in which the employer and the employee agree to the additional withholding.  This additional withholding is considered tax required to be deducted and withheld under this chapter. 

HISTORY:  1995 Act No. 76, Section 2;  1998 Act No. 419, Part II, Section 62A;  2005 Act No. 145, Section 19.A, eff June 7, 2005. 

SECTION 12‑8‑530. Withholding on cash prizes or winnings;  noncash prizes;  exception for spectator sporting events where admission charged. 

	(A) A person distributing prizes or winnings to a resident or nonresident of five hundred dollars or more shall withhold seven percent of each distribution made to an individual, partnership, trust, or estate and five percent of each distribution made to a corporation or other entity. 
	(B) When withholding on noncash prizes, the person distributing the prize may either: 
		(1) accept cash from the prize recipient for the amount of the withholding;  or 
		(2) pay all taxes required to be withheld.  If this subitem is used, the withholding also becomes income for the prize recipient and the amount to be withheld is calculated as follows: 
			(a) for individuals, partnerships, trusts, or estates, the fair market value of the prize is divided by .93 and the quotient is multiplied by .07; 
			(b) for corporations, the fair market value of the prize is divided by .95 and the quotient is multiplied by .05. 
	(C) This section does not apply to payments of prizes or winnings given to participants in spectator sporting events for which an admission is charged. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑540. Withholding for rent or royalty payments to nonresident;  exemptions;  revocation of exemption. 

	(A) A person making rent or royalty payments to a nonresident of twelve hundred dollars in any calendar year or more annually for the use or privilege of using property in this State shall withhold seven percent of each payment to a nonresident individual, partnership, trust, or estate and five percent of each payment to a nonresident corporation or any other nonresident entity. 
	(B) This section does not apply: 
		(1) to a person for the rental of residential housing units, including short‑term rentals, when four or fewer units are owned by the nonresident. 
		(2) to an individual who pays rent directly to a nonresident solely for a residential housing unit which is his legal residence; 
		(3) to a nonresident which has registered with the Secretary of State or the Department of Revenue and by that registration has agreed to be subject to the jurisdiction of the department and the courts of this State to determine its South Carolina tax liability, including estimated taxes, together with any related interest and penalties, if any.  Registering with the Secretary of State or the department is not an admission of tax liability.  If the person renting from or having a royalty contract with a nonresident obtains an affidavit from the nonresident stating that the nonresident is registered with the department or with the Secretary of State, the person is not responsible for the withholding. 
	The department may revoke the exemption granted by the registration provided in this item if it determines that the nonresident taxpayer is not cooperating with the department in the determination of the nonresident taxpayer's correct South Carolina tax liability.  The revocation does not revive the duty of a person renting from or having a royalty contract with a nonresident to withhold until the person receives notice of the revocation. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑550. Withholding for nonresident temporarily conducting business or performing personal services;  exemption;  revocation of exemption. 

	(A) A person hiring or contracting with a nonresident conducting a business or performing personal services of a temporary nature within this State shall withhold two percent of each payment in which the South Carolina portion of the contract exceeds or could reasonably be expected to exceed ten thousand dollars.  This section does not apply to a nonresident which registered with the Secretary of State or the Department of Revenue and by that registration agreed to be subject to the jurisdiction of the department and the courts of this State to determine its South Carolina tax liability, including withholding and estimated taxes, together with any related interest and penalties.  Registering with the Secretary of State or the department is not an admission of tax liability nor does it require the filing of an income tax or franchise (license) tax return.  If the person hiring, contracting, or having a contract with a nonresident obtains an affidavit from the nonresident stating that the nonresident is registered with the department or with the Secretary of State, the person is not responsible for the withholding. 
	(B) The department may revoke the exemption granted by registering with the Secretary of State or the department if it determines that the nonresident taxpayer is not cooperating with the department in the determination of the nonresident taxpayer's correct South Carolina tax liability.  This revocation does not revive the duty of a person hiring, contracting, or having a contract with a nonresident to withhold, until the person receives notice of the revocation. 
	(C) This section does not apply to payments on purchase orders for tangible personal property when those payments are not accompanied by services to be performed in this State. 

HISTORY:  1995 Act No. 76, Section 2;  2000 Act No. 399, Section 3(D)(4), eff August 17, 2000. 

SECTION 12‑8‑560. Partial or total exemptions of classes of transactions;  exemption for portion of transaction not taxable in State;  waiver of withholding if compliance guaranteed and certain items given to department. 

	(A) The department may partially or totally exempt classes of transactions from the provisions of Sections 12‑8‑530, 12‑8‑540, and 12‑8‑550, and may exempt the portion of any transaction which is not taxable in this State. 
	(B) Withholding required under Sections 12‑8‑540 and 12‑8‑550 may be waived by the department if the payee guarantees compliance with the provisions of Chapter 6 of this title and the requirements of a withholding agent under this chapter by furnishing the department with: 
		(1) a bond secured by an insurance company licensed by the South Carolina Department of Insurance; 
		(2) a deposit of securities which have been approved by the State Treasurer;  or 
		(3) cash which does not bear interest. 
	The amount of the bond or deposit must be at least as much as the withholding otherwise required under Sections 12‑8‑540 and 12‑8‑550. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑570. Withholding by trust or estate from distribution to nonresident beneficiary;  exemptions. 

	(A) A trust or estate making a distribution of South Carolina taxable income to a nonresident beneficiary must withhold seven percent of the beneficiary's distribution which is attributable to South Carolina taxable income.  The amounts withheld must be remitted to the department at the time estimated tax payments are due. 
	(B) This section does not apply to a: 
		(1) trust that is exempt from taxation under Internal Revenue Code Section 501; 
		(2) nonresident beneficiary who is exempt from taxation under Internal Revenue Code Section 501;  or 
		(3) nonresident beneficiary who agrees to be subject to the jurisdiction of the department and the courts of this State to determine South Carolina tax liability, including estimated taxes and related interest and penalties.  The agreement is not an admission of tax liability. 

HISTORY:  1995 Act No. 76, Section 2;  1998 Act No. 387, Section 1.

SECTION 12‑8‑580. Withholding by buyer of real property or associated tangible personal property from nonresident seller. 

	(A)(1) A person who purchases real property, or real property and associated tangible personal property, from a nonresident seller shall withhold: 
			(a) seven percent of the gain recognized on the sale by a nonresident individual, partnership, trust, or estate and five percent for a nonresident corporation or other nonresident entity if the seller provides the buyer with an affidavit, described in subsection (E), stating the amount of gain; 
			(b) seven percent of the amount realized on the sale for a nonresident individual, partnership, trust, or estate and five percent by a nonresident corporation or any other nonresident entity if the seller does not provide the buyer with an affidavit described in subsection (E);  or 
			(c) the entire net proceeds payable to the nonresident seller, if the amount required to be withheld in subitem (1) or (2) exceeds the net proceeds payable to the seller. 
		(2) If a seller finances all or part of the transaction, in lieu of remitting the tax due on each installment payment, the seller may give the buyer an affidavit stating that, for state income tax purposes, he will elect out of installment sales treatment, as defined by Section 453 of the Internal Revenue Code, and remit the entire amount of tax to be due over the period of the installment agreement. 
	(B)(1) For purposes of this section a sale is a transfer where gain or loss is computed in accordance with Internal Revenue Code Section 1001 with modifications provided in Chapter 6 of this title for South Carolina income tax purposes. 
		(2)(a) A sale does not include tax exempt or tax deferred transactions, other than installment sales. 
			(b) A sale does not include a transaction to the extent the gain on the sale of a principal residence is excluded in accordance with Internal Revenue Code Section 121.  Any gain in excess of this permitted exclusion is subject to the provisions of this section. 
		(3) The department may exempt certain other classes of transactions from the provisions of this section when it determines that the benefits to the State are insufficient to justify the burdens imposed on the buyer and seller.  The department may revoke the exemption granted by this item if it determines that the nonresident is not cooperating with the department in the determination of the nonresident taxpayer's correct South Carolina tax liability.  The revocation does not revive the duty of a person purchasing real property or associated tangible personal property from a nonresident seller to withhold until the person receives notice of the revocation. 
	(C)(1) For purposes of this section, a nonresident is: 
			(a) an individual whose permanent home is outside of this State on the date of the sale; 
			(b) a corporation incorporated outside of this State; 
			(c) a partnership whose principal place of business is located outside of this State; 
			(d) a trust administered outside of this State;  or 
			(e) an estate of a decedent whose permanent home was outside of this State at the time of death. 
		(2) However, a nonresident seller is considered a resident for purposes of this section if: 
			(a)(i) the seller is a corporation incorporated outside of this State that has its principal place of business in this State and does no business in its state of incorporation;  or 
				(ii) the seller is a nonresident who: 
					(I) has filed at least one South Carolina income tax return and is not delinquent with respect to filing South Carolina income tax returns; 
					(II) has been in business in this State during the last two taxable years, including the year of sale, and shall continue in substantially the same business in the State after the sale;  and 
					(III) has a certificate of authority to do business in this State if the seller is a corporation or is registered to do business in this State if the seller is a limited partnership. 
			(b) the seller provides the buyer an affidavit described in subsection (E) certifying that the above requirements are met and that the seller shall report the sale on a timely filed South Carolina income tax return. 
	(D)(1) The buyer shall remit the amount withheld to the department with the appropriate form on or before the fifteenth day of the month following the month in which the sale takes place.  However, the department may extend the time for withholding and remitting payments for seller financed sales. 
		(2) The buyer is liable for the collection and payment of an amount due pursuant to this section.  A lending institution, real estate agent, or closing attorney is not liable for the collection of an amount due from the buyer pursuant to this section.  However, a lending institution, real estate agent, or closing attorney that has in fact withheld taxes is required timely to remit the amount withheld within the timeframe provided in item (1) of this subsection. 
	(E) The buyer may rely on an affidavit provided by the seller if the buyer does not know the affidavit is false and the seller, under penalties of perjury, states the following: 
		(1) the seller's name, address, and social security or other federal tax identification number; 
		(2) the date of the sale;  and 
		(3) a description of the property. 
	(F) If a withholding payment: 
		(1) results in excess withholding based on the amount of gain required to be recognized from the sale;  or 
		(2) contains a computational error; 
the seller may file an amended nonresident withholding statement with the department and request a refund for any amount over withheld or pay any amount due. 
	(G) The department shall prescribe rules and regulations necessary to enforce and administer the provisions of this section. 

HISTORY:  1995 Act No. 76, Section 2;  1998 Act No. 387, Section 2;  2000 Act No. 399, Section 3(D)(5), eff August 17, 2000;  2003 Act No. 69, Section 3.D, eff June 18, 2003;  2007 Act No. 110, Section 19, eff June 21, 2007;  2007 Act No. 116, Section 25, eff June 28, 2007, applicable for tax years beginning after 2007. 

SECTION 12‑8‑590. Tax withholding on distributions to nonresidential shareholders of "S" corporations and nonresident partners;  returns. 

	(A) Corporations having a valid "S" election for South Carolina income tax purposes are required to withhold income taxes at a rate of five percent on a nonresident shareholder's share of South Carolina taxable income of the corporation, whether distributed or undistributed, and pay the withheld amount to the department in the manner prescribed by the department.  For a taxable year beginning after 1991, the corporation shall make a return and pay over the withheld funds on or before the fifteenth day of the third month following the close of its tax year.  Taxes withheld in the name of the nonresident shareholder must be used as credit against taxes due at the time the nonresident files income taxes for the taxable year. 
	(B) An "S" corporation required to withhold taxes on distributed or undistributed income shall make a return with each payment of tax to the department disclosing on the return the names, taxpayer identification numbers, the total amount of South Carolina taxable income paid or credited to each nonresident shareholder, the tax withheld for each nonresident shareholder, and any other information the department requires.  The "S" corporation shall furnish to each nonresident shareholder a written statement as required by Section 12‑8‑1540(A) as proof of the amount of his share of distributed or undistributed income and of the amount that has been withheld. 
	(C) Partnerships are required to withhold income taxes at a rate of five percent on a nonresident partner's share of South Carolina taxable income of the partnership, whether distributed or undistributed, and pay the withheld amount to the department in the manner prescribed by the department.  For a taxable year beginning after 1991, the partnership shall make a return and pay over the withheld funds on or before the fifteenth day of the fourth month following the close of its tax year.  Taxes withheld in the name of the nonresident partner must be used as credit against taxes due at the time the nonresident files income taxes for the taxable year. 
	(D) A partnership required to withhold taxes on distributed or undistributed income shall make a return with each payment of tax to the department disclosing on the return the name, taxpayer identification number, the total amount of South Carolina taxable income paid or credited to each nonresident partner, the tax withheld for each nonresident partner, and other information the department requires.  The partnership shall furnish to each nonresident partner a written statement as required by Section 12‑8‑1540(A) as proof of the amount of his share of distributed or undistributed income that has been withheld. 
	(E) If a nonresident shareholder or partner provides the partnership or "S" corporation with a statement that the shareholder or partner is an organization exempt from income taxes under Internal Revenue Code Section 501(a), then the partnership or "S" corporation is not required to withhold with regard to that partner or shareholder.  The statement must contain the shareholder's or partner's name, federal identification number, Internal Revenue Code section exemption number, and a copy of the Internal Revenue Service exemption letter. 
	(F)(1) For purposes of computing the penalty under Section 12‑54‑55, the amount withheld is deemed a payment of estimated tax, and an equal part of the amount is deemed paid on each estimated tax due date for the previous taxable year. 
		(2) If an "S" corporation or partnership is subject to withholding on the sale of real property pursuant to Section 12‑8‑580, the "S" corporation or partnership is exempt from withholding on income attributable to the sale under this section. 
		(3) If a nonresident shareholder or partner files an affidavit with the department in a form acceptable to the department by which he agrees that he is subject to the personal jurisdiction of the department and courts of this State for the purpose of determining and collecting any South Carolina taxes, including estimated taxes, together with any related interest and penalties, then the "S" corporation or partnership is not required to withhold with regard to that shareholder or partner.  The department may revoke an exemption granted by this item at any time it determines that the nonresident shareholder or partner is not abiding by its terms. 
	(G) The department is authorized to require such returns and other information as it considers appropriate to administer the provisions of this section, and to issue rulings and promulgate regulations as necessary or appropriate to implement this section. 

HISTORY:  1995 Act No. 76, Section 2;  2007 Act No. 110, Section 20, eff June 21, 2007;  2007 Act No. 116, Section 26, eff June 28, 2007, applicable to tax years beginning after 2007. 

SECTION 12‑8‑595. Withholding on wages paid to individual failing to provide taxpayer identification number or social security number;  penalties against withholding agents. 

	(A) A withholding agent, as defined in Section 12‑8‑10, shall withhold state income tax at the rate of seven percent of the amount of compensation paid to an individual, which compensation is reported on Form 1099 and with respect to which the individual has: 
		(1) failed to provide a taxpayer identification number or social security number; 
		(2) failed to provide a correct taxpayer identification number or social security number;  or 
		(3) provided an Internal Revenue Service issued taxpayer identification number issued for nonresident aliens. 
	(B) A withholding agent who fails to comply with the withholding requirements of this subsection shall be liable for the taxes required to have been withheld unless the withholding agent is exempt from federal withholding with respect to the individual pursuant to a properly filed Internal Revenue Service Form 8233 and has provided a copy of the form to the commissioner. 
	(C) A withholding agent does not violate this section if the individual provides a false or incorrect social security number or taxpayer identification number that is facially correct and the withholding agent does not know or should not have known based on a reasonable investigation that the number provided is false or incorrect. 
	(D) The director of the South Carolina Department of Revenue shall send written notice of this section to all South Carolina employers no later than July 1, 2008. 

HISTORY:  2008 Act No. 280, Section 8, eff June 4, 2008. 

SECTION 12‑8‑600. Withholding from any type of payment included in state gross income not specified in chapter;  agreement by payee and payor;  properly executed withholding exemption certificate deemed request for withholding. 

	(A) A payee and payor may enter into an agreement to withhold income tax from any type of payment not otherwise provided in this chapter that is includable in South Carolina gross income.  The agreement is effective for a mutually agreed upon period unless the payor or payee furnishes a signed written notice to the other party terminating the agreement. 
	(B) A properly executed withholding exemption certificate furnished by the payee to the payor constitutes a request for withholding.  The amount to be withheld must be determined in accordance with this chapter and the tables and rules promulgated by the department with respect to withholding. 

HISTORY:  1995 Act No. 76, Section 2.

ARTICLE 9.

 PROCEDURE FOR WITHHOLDING ON WAGES

SECTION 12‑8‑1010. Withholding exemptions and exemption certificates. 

	(A)(1) Every employee shall furnish the employer with a signed withholding exemption certificate on or before the date employment begins indicating the number of withholding exemptions which the employee claims.  A properly completed federal withholding exemption certificate is acceptable for South Carolina purposes. 
		(2) The number of exemptions claimed for South Carolina may not exceed the lesser of the number allowed under Internal Revenue Code Section 3402 or the number actually claimed for federal income tax withholding purposes.  If an employee claims fewer exemptions for South Carolina than for federal purposes, the employee shall furnish the employer with a federal withholding exemption certificate which indicates that it is for state purposes. 
	(B) A withholding exemption certificate is effective upon the first payment of wages after the certificate is furnished to the employer and continues in effect until a new certificate is furnished to the employer. 
	(C) If an employee fails to furnish an employer with an exemption certificate as provided by this chapter, the number of withholding exemptions claimed is zero. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑1020. Change in exemptions;  decrease. 

	If a change occurs which decreases the number of exemptions to which an employee is entitled, the employee shall furnish the employer with a revised withholding exemption certificate within thirty days from the date of change. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑1030. Incorrect withholding exemption certificate;  notification of department;  determination of number of exemptions to be allowed;  appeal by employee. 

	(A)(1) If an employer receives a withholding exemption certificate from an employee claiming ten or more withholding exemptions or he believes an employee's withholding exemption certificate is incorrect, the employer shall furnish a copy of the certificate to the department within thirty days after it is received. 
		(2) Until otherwise informed by the department the employer shall withhold on the basis of the claimed exemptions. 
	(B)(1) If an employer furnishes a copy of an employee's withholding exemption certificate to the department, or if the department for any other reason believes an employee's withholding exemption certificate may be incorrect, the department may request that the employee submit written verification of the statements on the certificate within thirty days. 
		(2) If the department determines, upon review, the information is incorrect, it shall inform the employee that the exemption certificate is invalid and of the number of exemptions allowed.  If the employee does not provide adequate verification to support the exemptions claimed on the withholding certificate, the department shall allow only one exemption. 
	(C)(1) The determination by the department may be appealed as provided under the Revenue Procedures Act within thirty days after the department's decision is rendered.  Final review of the appeal includes the final decision of the Administrative Law Judge Division or court if the matter was heard by the Administrative Law Judge Division or appealed to a court. 
		(2) If the employee does not appeal the department's determination, the department shall notify the employer of the number of exemptions to allow in computing the employee's withholding.  The correct number of exemptions, as determined by the department, Administrative Law Judge Division, or court, must begin on the first payroll period ending on or after the date the employer receives notification. 

HISTORY:  1995 Act No. 76, Section 2;  1998 Act No. 387, Section 3A. 

SECTION 12‑8‑1040. Waiver of withholding requirements. 

	An employee may request waiver of the withholding requirements in Section 12‑8‑520 if the employee files a withholding exemption certificate annually on or before January 1 and certifies that he: 
		(1) incurred no liability for income tax imposed under Chapter 6 of Title 12 in the previous taxable year;  and 
		(2) anticipates no income tax liability for the current year. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑1050. Withholding on wages paid for period which is not payroll period;  withholding on wages paid without regard to any period;  withholding in miscellaneous payroll period. 

	(A) If wages are paid for a period which is not a payroll period, the amount to be withheld is that amount applicable to a miscellaneous payroll period containing the number of days, including Sundays and holidays, equal to the number of days in the period for which such wages are paid. 
	(B) If wages are paid by an employer without regard to a payroll period or other period, the amount to be withheld is that amount applicable to a miscellaneous payroll period containing the number of days, including Sundays and holidays, which have elapsed since the date of the last payment of such wages to the employee during the calendar year, the date of commencement of employment of the employee or January first, whichever is the later. 
	(C) To compute the withholding required in a miscellaneous payroll period, the daily payroll withholding tables published by the department must be used in the same manner as provided in Internal Revenue Code Subsections 3402(c)(2) and (c)(3). 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑1060. Estimated quarterly payments by employer of withholding. 

	The department may authorize employers to: 
		(1) estimate the wages that are paid to an employee in a quarter of the calendar year; 
		(2) determine the amount to be withheld on each payment of wages during the quarter as if the appropriate average of the estimated wages is the actual wages paid;  and 
		(3) withhold on a payment of the employee's wages during the quarter the amount necessary to adjust the estimated amount withheld to the actual amount required to be withheld during the quarter as if the payroll period of the employee was quarterly. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑1070. Manner of withholding and amount deducted and withheld determined according to rules or regulations of department. 

	If payment of wages is made to an employee by an employer: 
		(1) with respect to a payroll period or other period, a part of which is included in a payroll period or other period with respect to which wages are also paid to the employee by the employer; 
		(2) without regard to a payroll period or other period but on or before the expiration of a payroll period or other period with respect to which wages are also paid to an employee by an employer; 
		(3) with respect to a period beginning in one and ending in another calendar year;  or 
		(4) through an agent, fiduciary, or other person who also has the control, recent custody, disposal of or pays the wages payable by another employer to the employee;  the manner of withholding and the amount to be deducted and withheld under this article must be determined in accordance with rules or regulations promulgated by the department under which the withholding exemption allowed to the employee in a calendar year approximates the withholding exemption allowable with respect to an annual payroll period. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑1080. Agreement between department and U.S. Secretary of Treasury regarding withholding. 

	The department shall make an agreement with the Secretary of the Treasury of the United States with respect to withholding of income tax as provided by this section, pursuant to 5 U.S.C. Section 5517 and executive orders issued pursuant to that section. 

HISTORY:  1995 Act No. 76, Section 2.

ARTICLE 13.

 DEPOSITING AND FILING RETURNS IN CONNECTION WITH WITHHOLDING

SECTION 12‑8‑1510. Inapplicability of article's provisions to withholding. 

	The provisions of this article do not apply to withholding pursuant to Section 12‑8‑580 or 12‑8‑590. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑1520. Withholding agents' duties to deposit and pay withholdings. 

	(A)(1) Resident withholding agents who deposit and pay withholding to the Internal Revenue Service under the provisions of the Internal Revenue Code as defined in Section 12‑6‑40(A) and applicable regulations shall remit all South Carolina taxes withheld pursuant to this chapter on or before the date their federal withholding taxes are due. 
		(2) If a resident withholding agent is required under the Internal Revenue Code to deposit withheld funds at a financial institution, then the withholding agent shall deposit the funds required to be withheld under this chapter at a financial institution selected by the State Treasurer, unless otherwise instructed by the department. 
		(3) If a resident withholding agent is not required to deposit and pay federal withholding to the Internal Revenue Service under the provisions of the Internal Revenue Code and applicable regulations, the resident withholding agent shall remit South Carolina withholding to the department in accordance with subsection (B). 
	(B) A nonresident withholding agent and a resident withholding agent described in (A)(3) must remit South Carolina taxes withheld under this chapter as follows: 
		(1) on or before the fifteenth day of the month following the month in which the aggregate amount withheld is five hundred dollars or more;  or 
		(2) on or before the last day of the month following the quarter in which funds were withheld if the aggregate amount withheld in a calendar quarter is less than five hundred dollars. 
	(C) In order to maintain conformity with the federal withholding system, the department may by rule adopt new federal withholding regulations. 
	(D) Any withholding agent making at least twenty‑four payments in a year must do so as provided in Section 12‑54‑250. 

HISTORY:  1995 Act No. 76, Section 2;  1997 Act No. 83, Section 1;  2005 Act No. 145, Section 20.A, eff July 1, 2005;  2005 Act No. 145, Section 20.B, eff June 7, 2005. 

SECTION 12‑8‑1530. Quarterly returns;  agent to continue to file reports until certain events occur. 

	(A) A withholding agent shall file a quarterly return in a form prescribed by the department indicating the total amount withheld pursuant to this chapter during the calendar quarter.  The return must be filed even in quarters when no income tax has been withheld.  The return must be filed on or before dates required for filing federal quarterly withholding returns specified in Internal Revenue Code Section 6071 and Internal Revenue Code Regulation Section 31.6071(a)(1), except the fourth quarter return.  The fourth quarter return is due on or before the last day of February following the calendar year of the withholding. 
	(B)(1) A withholding agent may discontinue filing quarterly returns only after the withholding agent: 
			(a) notifies the department in writing that he is no longer required to withhold;  and 
			(b) has remitted all taxes withheld or required to be withheld under the provisions of this chapter. 
		(2) A withholding agent who notifies the department that he is no longer required to withhold under subsection (B)(1) may furnish the department with the reconciliation statement required under Section 12‑8‑1550(A)(2) at the time notification is given. 

HISTORY:  1995 Act No. 76, Section 2;  1997 Act No. 83, Section 2.

SECTION 12‑8‑1540. Agents shall furnish statements to taxpayers and department;  contents. 

	(A) A person required to withhold income tax under this chapter, or who would have been required to withhold a tax under Section 12‑8‑520 if the taxpayer had claimed a single exemption, shall furnish on or before January thirty‑first of the following year a properly completed federal wage and tax statement or federal 1099 to the taxpayer with respect to the remuneration paid during the calendar year, showing the following: 
		(1) the withholding agent's name, address, and South Carolina withholding tax account number; 
		(2) the taxpayer's name, address, and social security or federal employer identification number; 
		(3) the total amount of wages or payments;  and 
		(4) the total amount withheld. 
	(B) The wage and tax statement or 1099 required to be furnished by this section may be required to be furnished at other times, and contain other information as prescribed by the department. 
	(C) This section does not apply to agents withholding pursuant to Section 12‑8‑580 who provide the seller with the nonresident real estate withholding form or to agents required to withhold income tax pursuant to Section 12‑8‑580. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑1550. Due date for statements filed with department;  recapitulation and reconciliation statement;  request for filing extension. 

	(A) On or before the last day of February following the calendar year of the withholding, the following items must be filed with the department: 
		(1) the original copy of the statement required by Section 12‑8‑1540; 
		(2) a recapitulation and reconciliation of taxes withheld and paid in the form the department prescribes. 
	(B) A withholding agent may request in writing an extension of time for filing the information required under this section for a time not to exceed thirty days. 
	(C) Where essentially the same information required to be submitted by Section 12‑8‑1540 is required to be submitted to the Internal Revenue Service on magnetic media, the same method must be used for purposes of this section. 

HISTORY:  1995 Act No. 76, Section 2;  1997 Act No. 83, Section 3.

ARTICLE 17.

 ENFORCEMENT AND ADMINISTRATIVE PROVISIONS

SECTION 12‑8‑2010. Liability of agent failing to withhold or pay tax. 

	(A) A withholding agent who fails to withhold or pay to the department an amount required by this chapter is personally and individually liable for the amount of tax not withheld or paid. 
	(B) If a withholding agent fails to remit an amount withheld from a taxpayer under this chapter to the department, the taxpayer is allowed a credit for the amount of income tax withheld from him but not remitted. 
	(C) The amount required to be withheld may not be collected from a withholding agent who fails to withhold income tax as required under the provisions of this chapter after the taxpayer whose wages or payments should have been withheld upon pays the tax applicable to that withholding.  However, the payment by the taxpayer does not relieve the withholding agent from liability for penalty and interest. 
	(D) For purposes of this section, the term "withholding agent" includes an officer or employee of a corporation, or a member or employee of a partnership, who as such officer, employee, or member is under a duty to perform the act in respect of which the violation occurs. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑2020. Refund of credit for overpayment. 

	(A) A refund or credit may be allowed for an overpayment of tax withheld pursuant to this chapter to: 
		(1) the withholding agent to the extent that the withholding agent did not withhold the overpayment amount from the taxpayer;  or 
		(2) the taxpayer to the extent that the overpayment was withheld from the taxpayer. 
	(B) A refund or credit may be granted to a withholding agent who has withheld taxes in error if the withholding agent has refunded or unconditionally credited the amount erroneously withheld to the taxpayer and the amount is refunded or credited to the taxpayer before the issuance of the original wage and tax statement for the calendar year. 

HISTORY:  1995 Act No. 76, Section 2;  2007 Act No. 110, Section 21, eff June 21, 2007;  2007 Act No. 116, Section 27, eff June 28, 2007, applicable for tax years beginning after 2007. 

SECTION 12‑8‑2030. Amount withheld held in trust for State;  lien on property of agent for amount withheld;  recording of lien. 

	An amount withheld under this chapter must be held in trust for the State and is a lien against all property, both real and personal, tangible and intangible, of the withholding agent.  The lien becomes effective after it has been properly recorded in the county where the withholding agent's business is located. 

HISTORY:  1995 Act No. 76, Section 2.

SECTION 12‑8‑2040. Quarterly return, annual reconciliation, and form filed in connection with withholding considered returns. 

	For purposes of Chapter 54, the quarterly return required under Section 12‑8‑1530, the annual reconciliation required under Section 12‑8‑1550, and the form required to be filed in connection with withholding under Section 12‑8‑580 are considered returns. 

HISTORY:  1995 Act No. 76, Section 2.





