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CHAPTER 35.

 EMPLOYMENT AND WORKFORCE‑‑BENEFITS AND CLAIMS THEREFOR

ARTICLE 1.

 REGULAR BENEFITS

SECTION 41‑35‑10. Payment of benefits generally. 

	Benefits shall become payable from the fund to any individual who is unemployed and eligible for benefits.  Except as provided in Section 41‑35‑20 benefits based on service in employment defined in Section 41‑27‑230 (2) and (3) shall be payable in the same amount, on the same terms, and subject to the same conditions as compensation payable on the basis of other service subject to Chapters 27 through 41 of this Title.  All benefits shall be paid through employment offices, in accordance with such regulations as the department may prescribe. 

HISTORY:  1962 Code Section 68‑101;  1952 Code Section 68‑101;  1942 Code Section 7035‑83;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1971 (57) 950. 

SECTION 41‑35‑20. Payment of benefits based on certain services in schools or institutions of higher education. 

	(1) Benefits based on service in an instructional, research, or principal administrative capacity in an institution of higher education as defined in Section 41‑27‑290 or educational institution as defined in Section 41‑27‑340 must not be paid to an individual for any week of unemployment which begins during the period between two successive academic years, or during a similar period between two regular terms, whether or not successive, or during a period of paid sabbatical leave provided for in the individual's contract, if the individual has a contract or a reasonable assurance that the individual will perform services in this capacity for both these academic years or both these terms. 
	(2) With respect to services performed after December 31, 1977, in any other capacity for an educational institution or institution of higher education, irrespective of whether the institution is a public, private, or nonprofit organization, benefits are not payable on the basis of these services to any individual for any week which commences during a period between two successive academic years or terms if the individual performs these services in the first of those academic years or terms and there is a reasonable assurance that the individual will perform these services in the second of those academic years or terms.  However, if compensation is denied to any individual under this subsection and the individual was not offered an opportunity to perform these services for the educational institution or institution of higher education for the second of these academic years or terms, the individual is entitled to a retroactive payment of compensation for each week for which the individual filed a timely claim for compensation and for which compensation was denied solely by reason of this subsection. 
	(3) With respect to any services described in subsections (1) and (2), benefits are not payable on the basis of services in any such capacities to any individual for any week which commences during an established and customary vacation period or holiday recess if the individual performs these services in the period immediately before the vacation period or holiday recess, and there is a reasonable assurance that the individual will perform these services in the period immediately following the vacation period or holiday recess. 
	(4) With respect to any services described in subsections (1), (2), and (3) of this section, benefits are not payable on the basis of services in any such capacities to any individual who performed these services in an educational institution or institution of higher education while in the employ of an educational service agency.  For purposes of this section, "educational service agency" means a governmental agency or governmental entity which is established and operated exclusively for the purpose of providing these services to one or more educational institutions. 
	(5) With respect to any services described in subsections (1), (2), and (3), benefits are not payable on the basis of services in any such capacities to any individual who performed these services for a private employer holding a contractual relationship with the educational institution and is providing the services to or on behalf of an educational institution or an institution of higher education, provided that the private employer notifies the Department of Employment and Workforce of the separation of an individual subject to this subsection. 
	(6) In this section "reasonable assurance" means a written, verbal, or implied agreement that the employee will perform services in the same capacity during the ensuing academic year or term. 

HISTORY:  1962 Code Section 68‑102;  1971 (57) 950;  1972 (57) 2309;  1977 Act No. 161 Section 9;  1982 Act No. 386;  1983 Act No. 62, Section 4;  1984 Act No. 406, Section 1;  1985 Act No. 83 Section 2;   1986 Act No. 361, Section 4, eff April 3, 1986;  2012 Act No. 262, Section 1, eff June 18, 2012. 

SECTION 41‑35‑30. Payment of benefits in case of death. 

	(A) When a benefit due an individual has been unpaid at the time of death and the estate of the individual has not been administered in the probate court within sixty days after the time of death, the department may pay benefit amounts the deceased may have been entitled to: 
		(1) the surviving wife or husband and, if there is none; 
		(2) the minor children and, if there are none; 
		(3) the adult children and, if there are none; 
		(4) the parents of the deceased and, if there are none; 
		(5) a person dependent on the deceased. 
	(B) If there is no person within those classifications, the payments due the deceased must lapse and revert to the unemployment trust fund. 
	(C) Payment to a responsible adult with whom minor children are making their home, upon a written pledge to use the payment for the benefit of these minors, is considered proper and legal payment to the minor children without the requirement of formal appointment of a guardian. 

HISTORY:  1962 Code Section 68‑103;  1952 Code Section 68‑103;  1942 Code Section 7035‑83;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  2010 Act No. 146, Section 73, eff March 30, 2010. 

SECTION 41‑35‑40. Weekly benefit amount. 

	An insured worker's weekly benefit amount is fifty percent of his weekly average wage, as defined in Section 41‑27‑140, and the weekly benefit amount, if not a multiple of one dollar, must be computed to the next lower multiple of one dollar.  However, no insured worker's weekly benefit amount may be less than forty‑two dollars nor greater than sixty‑six and two‑thirds percent of the statewide average weekly wage most recently computed before the beginning of the individual's benefit year. 

HISTORY:  1962 Code Section 68‑104;  1952 Code Section 68‑104;  1942 Code Section 7035‑83;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1945 (44) 375;  1948 (45) 1762;  1955 (49) 480;  1961 (52) 453;  1973 (58) 412;  1983 Act No. 62 Section 5;  2010 Act No. 234, Section 4, eff January 1, 2011. 

SECTION 41‑35‑50. Maximum potential benefits for year. 

	The maximum potential benefits of any insured worker in a benefit year are the lesser of: 
	(1) twenty times his weekly benefit amount; 
	(2) one‑third of his wages for insured work paid during his base period. 
	If the resulting amount is not a multiple of one dollar, the amount must be reduced to the next lower multiple of one dollar, except that no insured worker may receive benefits in a benefit year unless, subsequent to the beginning of the next preceding benefit year during which he received benefits, he performed "insured work" as defined in Section 41‑27‑300 and earned wages in the employ of a single employer in an amount equal to not less than eight times the weekly benefit amount established for the individual in the preceding benefit year. 

HISTORY:  1962 Code Section 68‑105;  1952 Code Section 68‑108;  1942 Code Section 7035‑83;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1952 (47) 1936;  1955 (49) 480;  1969 (56) 268;  1971 (57) 950;  1972 (57) 2309;  1983 Act No. 62 Section 6;  2011 Act No. 63, Section 17, eff June 14, 2011. 

SECTION 41‑35‑60. Weekly benefits for partial unemployment. 

	Each eligible individual who is unemployed in any week must be paid with respect to such week a benefit in an amount equal to his weekly benefit amount less that part of the wages (if any) payable to him with respect to such week which is in excess of one‑fourth of his weekly benefit amount.  Such benefit is not a multiple of one dollar must be computed to the next lower multiple of one dollar. 

HISTORY:  1962 Code Section 68‑107;  1952 Code Section 68‑107;  1942 Code Section 7035‑83;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1955 (49) 480;  1983 Act No. 62 Section 7.

SECTION 41‑35‑65. Wages paid for previously uncovered services. 

	With respect to weeks of unemployment beginning on or after January 1, 1978, wages for insured work shall include wages paid for previously uncovered services.  For the purposes of this paragraph "previously uncovered services" means services which were not employment as defined in Section 41‑27‑230, and were not services covered pursuant to Section 41‑37‑20 at any time during the one‑year period ending December 31, 1975;  and which are: 
		(1) Agricultural labor as defined in Section 41‑27‑120, or domestic service as defined in Section 41‑27‑230(6);  or 
		(2) Services performed by an employee of this State or a political subdivision thereof, as provided in Section 41‑27‑230(2);  or 
		(3) Services performed by an employee of a nonprofit educational institution which is not an institution of higher education, as provided in Section 41‑27‑230(3);  except to the extent that assistance under Title II of the Emergency Jobs and Unemployment Assistance Act of 1974 was paid on the basis of such services. 

HISTORY:  1962 Code Section 68‑108;  1977 Act No. 161 Section 10. 

SECTION 41‑35‑66. Benefits for participants in sports or athletic events. 

	Benefits shall not be paid to any individual on the basis of any services substantially all of which consist of participating in sports or athletic events or training or preparing to so participate, for any week which commences during the period between two successive sport seasons (or similar periods) if such individual performed such services in the first of such seasons (or similar periods) and there is a reasonable assurance that such individual will perform such services in the later of such season (or similar periods). 

HISTORY:  1962 Code Section 68‑108.1;  1977 Act No. 161 Section 11. 

SECTION 41‑35‑67. Benefits to aliens. 

	(1) Benefits shall not be paid on the basis of services performed by an alien unless such alien is an individual who was lawfully admitted for permanent residence at the time such services were performed, was lawfully present for purposes of performing such services or was permanently residing in the United States under color of law at the time such services were performed (including an alien who was lawfully present in the United States as a result of application of the provisions of Section 203(a)(7) or Section 212(d)(5) of the Immigration and Nationality Act). 
	(2) Any data or information required of individuals applying for benefits to determine whether benefits are not payable to them because of their alien status shall be uniformly required from all applicants for benefits. 
	(3) In the case of an individual whose application for benefits would otherwise be approved, no determination that benefits to such individual are not payable because of his alien status shall be made except upon a preponderance of the evidence. 

HISTORY:  1962 Code Section 68‑108.2;  1977 Act No. 161 Section 12. 

SECTION 41‑35‑100. Preservation of benefit rights of persons in armed forces. 

	The department must promulgate regulations necessary to preserve the benefit rights of individuals who volunteer, enlist, or are called or drafted into a branch of the military, naval service, or an organization affiliated with the defense of the United States or this State.  These regulations, with respect to these individuals, must supersede an inconsistent provision of Chapters 27 through 41 of this title, but where practicable must secure results reasonably similar to those provided in the analogous provisions of these chapters. 

HISTORY:  1962 Code Section 68‑112;  1952 Code Section 68‑112;  1942 Code Section 7035‑83;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1955 (49) 480;  2010 Act No. 146, Section 74, eff March 30, 2010. 

SECTION 41‑35‑110. Conditions of eligibility for benefits. 

	An unemployed insured worker is eligible to receive benefits with respect to a week only if the department finds he: 
	(1) has made a claim for benefits with respect to that week pursuant to regulations prescribed by the department; 
	(2) has registered for work and after work has continued to report at an employment office, except that the department, by regulation, may waive or alter either or both of the requirements of this paragraph as to individuals attached to regular jobs;  provided, that no regulation conflicts with Sections 41‑35‑10 or 41‑35‑30; 
	(3) is able to work and is available for work at his usual trade, occupation, or business or in another trade, occupation, or business for which he is qualified based on his prior training or experience;  is available for this work either at a locality at which he earned wages for insured work during his base period or, if the individual has moved, to a locality where it may reasonably be expected that work suitable for him under the provisions of Section 41‑35‑120(3)(b) is available;  and, in addition to having complied with subsection (2), is himself actively seeking work;  provided, however: 
		(a) notwithstanding another provision of Chapters 27 through 41 of this title, an otherwise eligible individual may not be denied a benefit with respect to a week in which he is in training with the approval of the department by reason of the application of the provision of this section relating to availability for work and an active search for work; 
		(b) a claimant may not be eligible to receive a benefit or waiting period credit if engaged in self‑employment of a nature to return or promise remuneration in excess of the weekly benefit amounts he would have received if otherwise unemployed over this period of time; 
		(c) no claimant shall be eligible to receive benefits or waiting period credit following the completion of a temporary work assignment unless the claimant shows that he informed the temporary employment agency that provided the assignment of the assignment's completion, has maintained on‑going weekly contact with the agency after completion of the assignment, and that the agency has not provided a subsequent assignment for which the claimant's prior training or experience shows him to be fitted or qualified; 
	(4) has been unemployed for a waiting period of one week, but a week may not be counted as a week of unemployment for the purposes of this paragraph: 
		(a) unless it occurs within the benefit year that included the week with respect to which he claims payment of a benefit; 
		(b) if a benefit has been paid with respect to it;  and 
		(c) unless the individual was eligible for a benefit with respect to it as provided in this section and Section 41‑35‑120, except for the requirements of this item (4) and of item (5) of Section 41‑35‑120; 
	(5) has separated, through no fault of his own, from his most recent bona fide employer;  provided, however, the term "most recent bona fide employer" means the work or employer from which the individual separated regardless of work subsequent to his separation in which he earned less than eight times his weekly benefit amount;  and 
	(6) participates in reemployment services, such as job search assistance services, if he is determined to be likely to exhaust regular benefits and need a reemployment service pursuant to a profiling system established by the department, unless the department determines: 
		(a) the individual has completed such services;  or 
		(b) there is justifiable cause for the claimant's failure to participate in those services. 

HISTORY:  1962 Code Section 68‑113;  1952 Code Section 68‑113;  1942 Code Section 7035‑84;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1949 (46) 264;  1955 (49) 480;  1969 (56) 268;  1971 (57) 950;  1982 Act No. 340, Section 2;   1994 Act No. 497, Part II, Section 141, eff June 29, 1994;  2010 Act No. 146, Section 75, eff March 30, 2010. 

SECTION 41‑35‑115. Service as witness or juror not to constitute disqualification for benefits. 

	Notwithstanding another provision of law, an individual otherwise eligible for a benefit may not be denied a benefit with respect to a week in which he is required by law to appear in court as a witness or juror.  However, an unemployment benefit received by a person pursuant to Chapters 27 through 41 of this title must be reduced by any per diem received for service as a juror.  The department must promulgate regulations necessary to implement the provisions of this section. 

HISTORY:  1993 Act No. 21, Section 1, eff January 1, 1993;  2010 Act No. 146, Section 76, eff March 30, 2010. 

SECTION 41‑35‑120. Disqualification for benefits. 

	An insured worker is ineligible for benefits for: 
	(1) Leaving work voluntarily.  If the department finds he left voluntarily, without good cause, his most recent work prior to filing a request for determination of insured status or a request for initiation of a claim series within an established benefit year, with ineligibility beginning with the effective date of the request and continuing until he has secured employment and shows to the satisfaction of the department that he has performed services in employment as defined by Chapters 27 through 41 of this title and earned wages for those services equal to at least eight times the weekly benefit amount of his claim. 
	(2)(a) Discharge for misconduct connected with the employment.  If the department finds that he has been discharged for misconduct connected with his most recent work prior to filing a request for determination of insured status or a request for initiation of a claim series within an established benefit year, with ineligibility beginning with the effective date of the request, and continuing for the next twenty weeks, in addition to the waiting period, with a corresponding and mandatory reduction of the insured worker's benefits to be calculated by multiplying his weekly benefit amount by twenty.  For the purposes of this item, "misconduct" is limited to conduct evincing such wilfull and wanton disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has the right to expect of his employee, or in the carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent, or evil design, or to show an intentional and substantial disregard of the employer's interest or of the employee's duties and obligations to his employer.  No finding of misconduct may be made for discharge resulting from an extreme hardship, emergency, sickness, or other extraordinary circumstance. 
		(b) If the department finds that he has been discharged for cause, other than misconduct as defined in item (2)(a), connected with his most recent work prior to filing a request for determination of insured status or a request for initiation of a claim series within an established benefit year, then the department must find him partially ineligible.  The ineligibility must begin with the effective date of the request, and continuing not less than five nor more than the next nineteen weeks, in addition to the waiting period.  A corresponding and mandatory reduction of the insured worker's benefits, to be calculated by multiplying his weekly benefit amount by the number of weeks of his disqualification, must be made.  The ineligibility period must be determined by the department in each case according to the seriousness of the cause for discharge.  Discharge resulting from substandard performance due to inefficiency, inability, or incapacity shall not serve as a basis for disqualification under either subitem (a) or (b) of this item. 
	(3)(a) Discharge for illegal drug use, and is ineligible for benefits beginning with the effective date of the request and continuing until he has secured employment and shows to the satisfaction of the department that he has performed services in employment as defined by Chapters 27 through 41 of this title and earned wages for those services equal to at least eight times the weekly benefit amount of his claim if the: 
			(i) company has communicated a policy prohibiting the illegal use of drugs, the violation of which may result in termination;  and 
			(ii) insured worker fails or refuses to provide a specimen pursuant to a request from the employer, or otherwise fails or refuses to cooperate by providing an adulterated specimen;  or 
			(iii) insured worker provides a blood, hair, or urine specimen during a drug test administered on behalf of the employer, which tests positive for illegal drugs or legal drugs used unlawfully, provided: 
				(A) the sample was collected and labeled by a licensed health care professional or another individual authorized to collect and label test samples by federal or state law, including law enforcement personnel;  and 
				(B) the test was performed by a laboratory certified by the National Institute on Drug Abuse, the College of American Pathologists or the State Law Enforcement Division;  and 
				(C) an initial positive test was confirmed on the specimen using the gas chromatography/mass spectrometry method, or an equivalent or a more accurate scientifically accepted method approved by the National Institute on Drug Abuse; 
			(iv) for purposes of this item, "unlawfully" means without a prescription. 
		(b) If an insured worker makes an admission pursuant to the employer's policy, which provides that voluntary admissions made before the employer's request to the employee to submit to testing may protect an employee from immediate termination, then the admission is inadmissible for purposes of this section as long as the: 
			(i) employer has communicated a written policy, which provides protection from immediate termination for employees who voluntarily admit prohibited drug use before the employer's request to submit to a test;  and 
			(ii) employee makes the admission specifically pursuant to the employer's policy. 
		(c) Information, interviews, reports, and drug‑test results, written or otherwise, received by an employer through a drug‑testing program may be used or received in evidence in proceedings conducted pursuant to the provisions of this title for the purposes of determining eligibility for unemployment compensation, including administrative or judicial appeal. 
	(4) Discharge for gross misconduct, and is ineligible for benefits beginning with the effective date of the request and continuing until he has secured employment and shows to the satisfaction of the department that he has performed services in employment as defined by Chapters 27 through 41 of this title and earned wages for those services equal to at least eight times the weekly benefit amount of his claim if he is discharged due to: 
			(i) wilful or reckless employee damage to employer property that results in damage of more than fifty dollars; 
			(ii) employee consumption of alcohol or being under the influence of alcohol on employer property in violation of a written company policy restricting or prohibiting consumption of alcohol; 
			(iii) employee theft of items valued at more than fifty dollars; 
			(iv) failure to comply with applicable state or federal drug and alcohol testing and use regulations including, but not limited to, 49 C.F.R. part 40 and part 382 of the federal motor carrier safety regulations, while on the job or on duty, and regulations applicable for employees performing transportation and other safety sensitive job functions as defined by the federal government; 
			(v) employee committing criminal assault or battery of another employee or a customer; 
			(vi) employee committing criminal abuse of patient or child in his professional care; 
			(vii) employee insubordination, which is defined as wilful failure to comply with a lawful, reasonable order of a supervisor directly related to the employee's employment as described in an applicable written job description;  or 
			(viii) employee wilful neglect of duty directly related to the employee's employment as described in an applicable written job description. 
	(5) Failure to accept work. 
		(a) If the department finds he has failed, without good cause: 
			(i)(A) either to apply for available suitable work, when so directed by the employment office or the department; 
				(B) to accept available suitable work when offered to him by the employment office or an employer;  or 
				(C) to return to his customary self‑employment, if any, when so directed by the department, the ineligibility begins with the week the failure occurred and continues until he has secured employment and shows to the satisfaction of the department that he has performed services in employment as defined in Chapters 27 through 41 of this title and earned wages for services equal to at least eight times the weekly benefit amount of his claim. 
		(b) In determining whether work is suitable for an individual, the department must consider, based on a standard of reasonableness as it relates to the particular individual concerned, the degree of risk involved to his health, safety, and morals, his physical fitness and prior training, his experience and prior earnings, his length of unemployment and prospects for securing local work in his customary occupation, and the distance of the available work from his residence. 
		(c) Notwithstanding another provision of Chapters 27 through 41 of this title, work is not considered suitable and benefits may not be denied under these chapters to an otherwise eligible individual for refusing to accept new work under any of the following conditions: 
			(i) if the position offered is vacant due directly to a strike, lockout, or other labor dispute; 
			(ii) if the wages, hours, or other conditions of the work offered are substantially less favorable to the individual than those prevailing for similar work in the locality;  or 
			(iii) if, as a condition of being employed, the individual would be required to join a company union or to resign from or refrain from joining any bona fide labor organization. 
		(d) Notwithstanding another provision of Chapters 27 through 41 of this title, an otherwise eligible individual may not be denied a benefit for a week for failure to apply for, or refusal to accept, suitable work because he is in training with the approval of the department. 
		(e) Notwithstanding another provision of this chapter, an otherwise eligible individual may not be denied a benefit for a week because he is in training approved under Section 236(a)(1) of the Trade Act of 1974, nor may the individual be denied benefits by reason of leaving work to enter training, if the work left is not suitable employment, or because of the application to a week in training of provisions in this law or an applicable federal unemployment compensation law, relating to availability for work, active search for work, or refusal to accept work.  For purposes of this subitem, "suitable employment" means, with respect to an individual, work of a substantially equal or higher skill level than the individual's past adversely affected employment, as defined for purposes of the Trade Act of 1974, and wages for the work at not less than eighty percent of the individual's average weekly wage as determined for the purposes of the Trade Act of 1974. 
	(6) Labor dispute.  For a week in which the department finds that his total or partial unemployment is directly due to a labor dispute in active progress in the factory, establishment, or other premises at which he was last employed.  This paragraph does not apply if it is shown to the satisfaction of the department that he: 
		(a) is not participating in, financing, or directly interested in the labor dispute; 
		(b) does not belong to a grade or class of workers of which, immediately before he became unemployed by reason of the dispute, there were members employed at the premises at which the dispute exists, any of whom are participating in or directly interested in the dispute.  If separate branches of work, which are commonly conducted as separate businesses in separate premises, are conducted in separate departments of the same premises, each department for the purpose of this item is considered to be a separate factory, establishment, or other premises. 
	(7) Receiving benefits elsewhere.  For a week in which, or a part of which, he has received or is seeking unemployment benefits under an unemployment compensation law of another state or of the United States.  If the appropriate agency of the other state or of the United States finally determines that he is not entitled to unemployment benefits, this disqualification does not apply. 
	(8) Voluntary retirement.  If the department finds that he voluntarily retired from his most recent work with the ineligibility beginning with the effective date of his claim and continuing for the duration of his unemployment and until the individual submits satisfactory evidence of having had new employment and of having earned wages of not less than eight times his weekly benefit amount as defined in Section 41‑35‑40.  For the purpose of this section, "most recent work" means the work from which the individual retired regardless of any work subsequent to his retirement in which he earned less than eight times his weekly benefit amount. 

HISTORY:  1962 Code Section 68‑114;  1952 Code Section 68‑114;  1942 Code Section 7035‑85;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1945 (44) 258;  1947 (45) 252;  1949 (46) 384;  1955 (49) 480;  1961 (52) 453;  1969 (56) 268;  1971 (57) 950;  1973 (58) 268;  1976 Act No. 609;  1982 Act No. 323;  1982 Act No. 340,Sections 3, 4;  1983 Act No. 62 Section 8;  1984 Act No. 512, Part II, Section 69;  1985 Act No. 154, Section 6;  1985 Act No. 201, Part II, Section 53;  2005 Act No. 50, Section 3, eff May 3, 2005;  2010 Act No. 146, Section 77, eff March 30, 2010;  2012 Act No. 247,Section 1, eff June 18, 2012. 

SECTION 41‑35‑125. Benefits for individuals unemployed as a result of domestic abuse. 

	(A)(1) Notwithstanding the provisions of Section 41‑35‑120, an individual is eligible for waiting week credit and for unemployment compensation if the department finds that the individual has left work voluntarily or has been discharged because of circumstances directly resulting from domestic abuse and: 
			(a) reasonably fears future domestic abuse at or en route to the workplace; 
			(b) needs to relocate to avoid future domestic abuse;  or 
			(c) reasonably believes that leaving work is necessary for his safety or the safety of his family. 
		(2) When determining if an individual has experienced domestic abuse for the purpose of receiving unemployment compensation, the department must require him to provide documentation of domestic abuse such as police or court records or other documentation of abuse from a shelter worker, attorney, member of the clergy, or medical or other professional from whom the individual has sought assistance. 
		(3) Documentation or evidence of domestic abuse acquired by the department pursuant to this section must be kept confidential unless consent for disclosure is given, in writing, by the individual. 
	(B)(1) Notwithstanding the provisions of Section 41‑35‑120, an individual is eligible for waiting week credit and for unemployment compensation if the department finds that the individual was separated from employment due to compelling family circumstances. 
		(2) For the purposes of this subsection: 
			(a) "Immediate family member" means a claimant's spouse, parents, or dependent children. 
			(b) "Illness" means a verified illness that necessitates the care of the ill person for a period of time that exceeds the amount of time the employer will provide paid or unpaid leave. 
			(c) "Disability" means a verified disability which necessitates the care of the disabled person for a period of time longer than the employer is willing to grant paid or unpaid leave.  Disability encompasses all types of disability, including mental and physical disabilities, permanent and temporary disabilities, and partial and total disabilities. 
			(d) "Compelling family circumstances" means: 
				(i) that a claimant was separated from employment with the employer because of the illness or disability of the claimant and, based upon available information, the department finds that it was medically necessary for the claimant to stop working or change occupations; 
				(ii) the claimant was separated from work due to the illness or disability of an immediate family member;  and 
				(iii) the claimant's spouse was transferred or employed in another city or state, the family is required to move to the location of that job, the location is outside the commuting distance of the claimants previous employment, and the claimant separates from employment in order to move to the new location with his spouse. 

HISTORY:  2005 Act No. 50, Section 1, eff May 3, 2005;  2010 Act No. 146, Section 78, eff March 30, 2010;  2010 Act No. 234, Section 10, eff January 1, 2011;  2011 Act No. 63, Section 10, eff June 14, 2011. 

SECTION 41‑35‑126. Military relocation benefits. 

	Notwithstanding the provisions of Section 41‑35‑120, an individual is eligible for waiting week credit and for unemployment compensation if the department finds that the individual has left work voluntarily to relocate because of the transfer of a spouse who has been reassigned from one military assignment to another, provided that the separation from employment occurs within fifteen days of the scheduled relocation date. 

HISTORY:  2007 Act No. 67, Section 1, eff June 7, 2007;  2010 Act No. 146, Section 79, eff March 30, 2010. 

SECTION 41‑35‑130. Payments which shall not be charged to former employer. 

	(A) A benefit paid to a claimant for unemployment immediately after the expiration of disqualification for: 
		(1) voluntarily leaving his most recent work without good cause; 
		(2) discharge from his most recent work for misconduct;  or 
		(3) refusal of suitable work without good cause must not be charged to the account of an employer. 
	(B) A benefit paid to a claimant must not be charged against the account of an employer by reason of the provisions of this subsection if the department determines under Section 41‑35‑120 that the individual: 
		(1) voluntarily left his most recent employment with that employer without good cause; 
		(2) was discharged from his most recent employment with that employer for misconduct connected with his work;  or 
		(3) subsequent to his most recent employment refused without good cause to accept an offer of suitable work made by that employer if the employer furnishes the department with those notices regarding the separation of the individual from work or the refusal of the individual to accept an offer of work as is required by the law and regulations of the department. 
	(C) If a benefit is paid pursuant to a decision that is finally reversed in subsequent proceedings with respect to it, an employer's account must not be charged with a benefit paid. 
	(D) A benefit paid to a claimant for a week in which he is in training with the approval of the department must not be charged to an employer. 
	(E) Benefits paid as a result of a natural disaster declared by the President of the United States. 
	(F) Benefits paid as a result of declaration of emergency declared by the Governor must not be charged to an employer. 
	(G) The provisions of subsections (A) through (E), all inclusive, with respect to the noncharging of benefits paid must be applicable only to an employer subject to the payment of contributions. 
	(H) A benefit paid to a claimant during an extended benefit period, as defined in Article 3, Chapter 35, must not be charged to an employer;  except that a nonprofit organization electing to become liable for payments in lieu of contributions in accordance with Section 41‑31‑620 must reimburse fifty percent of extended benefits attributable to services performed in its employ and that after January 1, 1979, the State or a political subdivision or instrumentality of it as defined in Section 41‑27‑230(2)(b) electing to become liable for payment in lieu of contributions in accordance with Section 41‑31‑620 must reimburse all extended benefits attributable to services performed in its employ. 
	(I) A nonprofit organization that elects to make a payment in lieu of a contribution to the unemployment compensation fund as provided in Section 41‑31‑620(2) or Section 41‑31‑810 is not liable to make those payments with respect to the benefits paid to an individual whose base period wages include wages for previously uncovered services as defined in Section 41‑35‑65 to the extent that the unemployment compensation fund is reimbursed for those benefits pursuant to Section 121 of P.L. 94‑566. 
	(J) A benefit paid to an individual whose base period wages include wages for previously uncovered services as defined in Section 41‑35‑65 must not be charged against the account of an employer to the extent that the unemployment compensation fund is reimbursed for those benefits pursuant to Section 121 of P.L. 94‑566. 
	(K) A benefit paid to an individual pursuant to Section 41‑35‑125 must not be charged to the account of a contributing employer. 
	(L) A benefit paid to an individual pursuant to Section 41‑35‑126 must not be charged to the account of a contributing employer. 
	(M)(1) For the purposes of this subsection, "most recent bona fide employer" means the work or employer from which an individual was discharged regardless of work subsequent to his discharge in which he earned less than eight times his weekly benefit amount. 
		(2) A benefit paid to a claimant must not be charged against the account of an employer if the department determines that the claimant's most recent bona fide employer discharged him for misconduct connected with his employment.  This provision is applicable only to an employer subject to the payment of contributions. 

HISTORY:  1962 Code Section 68‑115;  1952 Code Section 68‑115;  1942 Code Sections 7035‑85, 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1947 (45) 252;  1948 (45) 1761;  1971 (57) 950;  1975 (59) 77;  1977 Act No. 161 Section 13;  2005 Act No. 50, Section 4, eff May 3, 2005;  2007 Act No. 67, Section 2, eff June 7, 2007;  2010 Act No. 146, Section 80, eff March 30, 2010;  2011 Act No. 63, Section 11, eff June 14, 2011;  2012 Act No. 247, Section 2, eff June 18, 2012. 

SECTION 41‑35‑140. Disclosure regarding child support obligations;  deductions from benefits due. 

	(A) The department may require an individual filing a new claim for unemployment compensation to disclose, at the time of filing the claim, whether or not he owes child support obligations as defined under subsection (G), or, pursuant to an agreement between the department and the state or local child support enforcement agency, the state or local child support enforcement agency must notify the department whether a particular individual who has filed a new or continued claim for unemployment compensation, at the time of filing the claim, owes child support obligations, or if the state or local child support enforcement agency advises the department that the individual owes child support obligations and the individual is determined to be eligible for unemployment compensation, the department must notify the state or local child support enforcement agency enforcing the obligations that the individual has been determined to be eligible for unemployment compensation. 
	(B) The department must deduct and withhold from unemployment compensation payable to an individual who owes a child support obligation as defined under subsection (G): 
		(1) the amount specified by the individual to the department to be deducted and withheld under this section, if neither (2) nor (3) of this subsection (B) is applicable; 
		(2) the amount, if any, determined pursuant to an agreement submitted to the department under Section 454 (20)(B)(i) of the Social Security Act by the state or local child support enforcement agency unless item (3) is applicable;  or 
		(3) An amount otherwise required to be deducted and withheld from unemployment compensation pursuant to legal process, as that term is defined in Section 462(e) of the Social Security Act properly served upon the department. 
	(C) An amount deducted and withheld under subsection (B) must be paid by the department to the appropriate state or local child support enforcement agency. 
	(D) An amount deducted and withheld under subsection (B) must be treated as if it were paid to the individual as unemployment compensation and paid by the individual to the state or local child support enforcement agency in satisfaction of the individual's child support obligation. 
	(E) For the purposes of subsections (A) through (D), the term "unemployment compensation" means compensation payable under this act, including amounts payable by the department pursuant to an agreement under federal law providing for compensation, assistance, or allowances concerning unemployment. 
	(F) This section applies only if appropriate arrangements have been made for reimbursement by the state or local child support enforcement agency for the administrative costs incurred by the department under this section which are by the state or local child support enforcement agency. 
	(G) The term "child support obligation" means for purposes of these provisions, attributable to a child support obligation enforced pursuant to a plan described in Section 454 of the Social Security Act and approved by the Secretary of Health and Human Services under Part D of Title IV of the Social Security Act. 
	(H) The term "state or local child support enforcement agency" as used in these provisions means an agency of this State or a political subdivision of this State operating pursuant to a plan described in subsection (G). 
	(I) This section is effective for weeks commencing on or after October 1, 1982. 

HISTORY:  1983 Act No. 62 Section 9;  2010 Act No. 146, Section 81, eff March 30, 2010. 

ARTICLE 3.

 EXTENDED BENEFITS

SECTION 41‑35‑310. "Extended benefit period" defined. 

	"Extended benefit period" means a period which 
		(1) Begins with the third week after a week for which there is a state "on" indicator;  and 
		(2) Ends with either of the following weeks, whichever occurs later: 
			(a) The third week after the first week for which there is a state "off" indicator. 
			(b) The thirteenth consecutive week of such period.  No extended benefit period may begin by reason of a state "on" indicator before the fourteenth week following the end of a prior extended benefit period which was in effect with respect to this State. 

HISTORY:  1962 Code Section 68‑125;  1971 (57) 950;  1983 Act No. 62 Section 10.

SECTION 41‑35‑320. Payment of extended unemployment security benefits when federally funded. 

	(1) For a week in which one hundred percent federal sharing funding is available, there is an "on" indicator for a week: 
		(a) beginning after March 7, 2009;  and 
		(b) ending four weeks before the last week of unemployment for which one hundred percent federal sharing is available under Section 2005(a) of Public Law No. 111‑5, or an amendment of this provision, without regard to the extension of federal sharing for certain claims as provided under Section 2005(c) of this law. 
	(2) There is a state "on" indicator for this State for a week in which the United States Secretary of Labor determines that for the period consisting of the most recent three months, the rate of total unemployment, seasonally adjusted, equaled or exceeded six and a half percent, and the average rate of total unemployment for the State, seasonally adjusted, as determined by the United States Secretary of Labor for this period equals or exceeds one hundred ten percent of the average unemployment for the State in one or more of the corresponding three‑month periods ending in the three preceding calendar years. 
	(3)(a) Effective with respect to weeks beginning in a "high unemployment period", Section 41‑35‑440 must be applied by substituting: 
			(i) "eighty percent" for "fifty percent" in item (1)(a) of that section;  and 
			(ii) "twenty;" for "thirteen" in item (1)(b) of that section. 
		(b) For the purpose of this section, a "high unemployment period" exists during a period in which an extended benefit period would be in effect by substituting "eight percent" for "six and a half percent" in subsection (2). 
	(4) There is a state "off" indicator for the purpose of this section when a condition of subsection (2) is not satisfied. 
	(5) Notwithstanding a provision of Section 41‑35‑380, an individual's "eligibility period" must include an eligibility period provided in Section 2005(b) of Public Law 111‑5 and an amendment of this provision. 
	(6) The department shall implement procedures to allow retroactive claims, but these procedures must conform to conditions of federal funding. 

HISTORY:  2009 Act No. 123, Section 1, eff October 29, 2009;  2011 Act No. 3, Section 13, eff March 14, 2011. 

SECTION 41‑35‑330. "State 'on' indicator" and "State 'off' indicator" defined. 

	(A) There is a "state 'on' indicator" for this State for a week if the department determines, pursuant to the regulations of the United States Secretary of Labor, that for the period consisting of that week and the immediately preceding twelve weeks the rate of insured unemployment, not seasonally adjusted, under Chapters 27 through 41 of this title: 
		(1) equaled or exceeded one hundred twenty percent of the average of those rates for the corresponding thirteen week period ending in each of the preceding two calendar years;  and 
		(2) equaled or exceeded five percent.  With respect to benefits for weeks of unemployment beginning after July 1, 1977, the determination of whether there has been a "state 'on' or 'off' indicator" for this State beginning or ending an extended benefit period must be made under this section as if: 
			(a) subsection (A) did not contain item (1);  and 
			(b) the word "five" contained in item (2) of this subsection were "six" except that, notwithstanding a provision of this section, a week for which there would otherwise be a "state 'on' indicator" for this State must continue to be such a week and must not be determined to be a week for which there is a "state 'off' indicator" for this State. 
	(B) There is a "state 'off' indicator" for this State for a week if, for the period consisting of that week and the immediately preceding twelve weeks, either items (1) or (2) of subsection (A) are not satisfied. 
	(C) This section applies to weeks beginning after September 25, 1982. 

HISTORY:  1962 Code Section 68‑127;  1971 (57) 950;  1975 (59) 77;  1977 Act No. 161 Section 15;  1983 Act No. 62 Section 11;  2010 Act No. 146, Section 82, eff March 30, 2010. 

SECTION 41‑35‑340. "Rate of insured unemployment" defined. 

	For purposes of Section 41‑35‑330 "rate of insured unemployment" means the percentage derived by dividing the: 
	(1) average weekly number of individuals filing claims for regular state compensation in this State for weeks of unemployment with respect to the most recent thirteen consecutive week period, as determined by the department on the basis of its reports to the United States Secretary of Labor, by 
	(2) average monthly employment covered under Chapters 27 through 41 of this title for the first four of the most recent six completed calendar quarters ending before the end of this thirteen‑week period. 

HISTORY:  1962 Code Section 68‑128;  1971 (57) 950;  1983 Act No. 62 Section 12;  2010 Act No. 146, Section 83, eff March 30, 2010. 

SECTION 41‑35‑350. "Regular benefits" defined. 

	"Regular benefits" means benefits payable to an individual under Chapters 27 through 41 of this Title or under any other State law (including benefits payable to Federal civilian employees and to ex‑servicemen pursuant to 5 U.S.C. chapter 85) other than extended benefits and additional benefits. 

HISTORY:  1962 Code Section 68‑129;  1971 (57) 950;  1973 (58) 248. 

SECTION 41‑35‑360. "Additional benefits" defined. 

	"Additional benefits" means benefits totally financed by a state payable to exhaustees by reason of conditions of high unemployment or by reason of other special factors under the provisions of any state law.  If extended compensation is payable to an individual by this State and additional compensation is payable to him for the same week by another state, he may elect which of the two types of compensation to claim. 

HISTORY:  1962 Code Section 68‑129.1;  1973 (58) 248. 

SECTION 41‑35‑370. "Extended benefits" defined. 

	"Extended benefits" means benefits (including benefits payable to Federal civilian employees and to ex‑servicemen pursuant to 5 U.S.C. Chapter 85) payable to an individual under the provisions of this section for weeks of unemployment in his eligibility period. 

HISTORY:  1962 Code Section 68‑130;  1971 (57) 950. 

SECTION 41‑35‑380. "Eligibility period" defined. 

	"Eligibility period" of an individual means the period consisting of the weeks in his benefit year which begin in an extended benefit period and, if his benefit year ends within such extended benefit period, any weeks thereafter which begin in such period. 

HISTORY:  1962 Code Section 68‑131;  1971 (57) 950. 

SECTION 41‑35‑390. "Exhaustee" defined. 

	"Exhaustee" means an individual who, with respect to any week of unemployment in his eligibility period: 
		(1) Has received, prior to such week, all of the regular benefits that were payable to him under Chapters 27 through 41 of this Title or any other State law (including dependents' allowances and regular benefits payable to Federal civilian employees and ex‑servicemen under 5 U.S.C. Chapter 85) in his current benefit year that includes such week;  or 
		(2) Has received, prior to such week, all of the regular benefits that were available to him under Chapters 27 through 41 of this Title or any other State law (including dependents' allowances and regular benefits available to Federal civilian employees and ex‑servicemen under 5 U.S.C. Chapter 85) in his current benefit year that includes such week, after the cancellation of some or all of his wage credits or the total or partial reduction of his right to regular benefits; 
		Provided, that, for the purposes of items (1) and (2), an individual shall be deemed to have received in his current benefit year all of the regular benefits that were payable to him, or available to him, as the case may be, even though (a) as a result of a pending appeal with respect to wages or employment, or both, that were not included in the original monetary determination with respect to his current benefit year, he may subsequently be determined to be entitled to more regular benefits;  or (b) by reason of the seasonal provisions promulgated pursuant to Section 41‑35‑90, or the seasonal provisions of another State law, he is not entitled to regular benefits with respect to such week of unemployment (although he may be entitled to regular benefits with respect to future weeks of unemployment in the next season or off season, as the case may be, in his current benefit year), and he is otherwise an exhaustee within the meaning of this section with respect to his right to regular benefits under such State law seasonal provisions during the season or off season in which that week of unemployment occurs;  or (c) having established a benefit year, no regular benefits are payable to him during such year because his wage credits were cancelled or his right to regular benefits was totally reduced as the result of the application of a disqualification;  or 
		(3) His benefit year having ended prior to such week, he has insufficient wages or employment, or both, on the basis of which he could establish in any state a new benefit year that would include such week, or having established a new benefit year that includes such week, he is precluded from receiving regular benefits by reason of the provision in Section 41‑35‑50 which meets the requirement of Section 3304 (a) (7) of the Federal Unemployment Tax Act, or the similar provision in any other State law;  and 
		(4)(a) Has no right for such week to unemployment benefits or allowances, as the case may be, under the Railroad Unemployment Insurance Act, the Trade Act of 1974, and such other Federal laws as are specified in regulations issued by the U. S. Secretary of Labor;  and 
			(b) Has not received and is not seeking unemployment benefits under the unemployment compensation law of Canada or the Virgin Islands;  but if the individual is seeking such benefits and the appropriate agency finally determines that the individual is not entitled to benefits under such law, the individual shall be considered an exhaustee if the other provisions of this definition are met:   Provided,  however, that the reference in this paragraph to the Virgin Islands shall be inapplicable effective on the day after the date on which the Secretary of Labor approves under Section 3304(a) of the Internal Revenue Code of 1954, an unemployment compensation law submitted to the Secretary by the Virgin Islands for approval. 

HISTORY:  1962 Code Section 68‑132;  1971 (57) 950;  1973 (58) 248;  1977 Act No. 161 Section 16.

SECTION 41‑35‑400. "State law" defined. 

	"State law" means the unemployment insurance law of any state, approved by the U.S. Secretary of Labor under Section 3304 of the Internal Revenue Code of 1954. 

HISTORY:  1962 Code Section 68‑133;  1971 (57) 950. 

SECTION 41‑35‑410. Application of provisions relating to regular benefits. 

	Except when the result would be inconsistent with the other provisions of this section, as provided in the regulations of the department, the provisions of Chapters 27 through 41 of this title which apply to claims for, or the payment of, regular benefits must apply to claims for, and the payment of, extended benefits. 

HISTORY:  1962 Code Section 68‑134;  1971 (57) 950;  2010 Act No. 146, Section 84, eff March 30, 2010. 

SECTION 41‑35‑420. Eligibility for extended benefits. 

	(A) An individual is eligible to receive extended benefits with respect to any week of unemployment in his eligibility period only if the department finds that with respect to that week: 
		(1) He is an "exhaustee" as defined in Section 41‑35‑390. 
		(2) He has satisfied the requirements of Chapters 27 through 41 of this title for the receipt of regular benefits that are applicable to individuals claiming extended benefits, including not being subject to a disqualification for the receipt of benefits. 
		(3) Except as provided in item (4), an individual must not be eligible for extended benefits for a week if: 
			(a) extended benefits are payable for that week pursuant to an interstate claim filed in a state under the interstate benefit payment plan;  and 
			(b) no extended benefit period is in effect for that week in the State. 
		(4) Item (3) of subsection (A) does not apply with respect to the first two weeks for which extended benefits are payable, determined without regard to this subsection, pursuant to an interstate claim filed under the interstate benefit payment plan to the individual with respect to the benefit year. 
	(B)(1) Notwithstanding the provisions of Sections 41‑35‑410 and 41‑35‑420, effective for weeks beginning after March 31, 1981, an individual is disqualified from receipt of extended benefits if the department finds that during any week of his eligibility period he has failed either to apply for, or to accept an offer of, suitable work, as defined under item (4) of this subsection, to which he was referred by the department. 
		(2) Notwithstanding the provisions of Sections 41‑35‑410 and 41‑35‑420, effective for weeks beginning after March 31, 1981, an individual is disqualified from receipt of extended benefits if the department finds that during any week of his eligibility period he has failed to furnish evidence that he has actively engaged in a systematic and sustained effort to find work. 
		(3) This disqualification begins with the week in which the failure occurred and continues until he has been employed in each of four subsequent weeks, whether or not consecutive, and has earned remuneration equal to not less than four times his weekly extended benefit amount. 
		(4) For the purposes of this subsection, the term "suitable work" means work within the individual's capabilities to perform if: 
			(a) the gross average weekly remuneration payable for the work exceeds the sum of the individual's weekly extended benefit amount plus the amount, if any, of supplemental unemployment benefits, as defined in Section 501(c)(17)(D) of the Internal Revenue Code of 1954, payable to the individual for that week; 
			(b) the wages payable for the work equal the higher of the minimum wages provided by Section 6(a)(1) of the Fair Labor Standards Act of 1938, without regard to an exemption, or the state or local minimum wage; 
			(c) the position was offered to the individual in writing or was listed with the State Employment Service; 
			(d) the work otherwise meets the definition of "suitable work" for regular benefits contained in subsection (5)(b) of Section 41‑35‑120 to the extent that the criteria of suitability are not inconsistent with the provisions of this item;  and 
			(e) the individual cannot furnish satisfactory evidence to the department that his prospects for obtaining work in his customary occupation within a reasonably short period of time are good.  If the evidence is deemed satisfactory for this purpose, the determination of whether any work is suitable with respect to the individual must be made pursuant to the definition of suitable work contained in Section 41‑35‑120 without regard to the definition specified by this item (4). 
	(C) Notwithstanding a provision of item (d) of this subsection to the contrary, work may not be considered suitable for an individual if it is not consistent with Section 41‑35‑120(5)(b). 
	(D) For the purposes of item (2) of subsection (B), an individual must be treated as actively engaged in seeking work during a week if the individual: 
		(1) has engaged in a systematic and sustained effort to obtain work during the week; 
		(2) furnishes tangible evidence that he has engaged in an effort during the week. 
	(E) The Employment Service must refer any claimant entitled to extended benefits under this chapter to any suitable work that meets the criteria prescribed in item (4) of subsection (B). 
	(F) An individual must not be eligible to receive an extended benefit with respect to a week of unemployment in his eligibility period if he has been disqualified for regular or extended benefits under the chapter because he voluntarily left work, was discharged for cause, or failed to accept an offer of or apply for suitable work unless the disqualification imposed for these reasons has been terminated pursuant to specific conditions established under the South Carolina Employment Security Law requiring the individual to perform service for remuneration subsequent to the date of the disqualification. 
	If the disqualification imposed did not require the individual to perform service for remuneration subsequent to the date of the disqualification, the individual is ineligible for an extended benefit beginning with the effective date of the request for initiation of an extended benefit claim series and continuing until he secures employment and shows to the department's satisfaction that he has worked in each of at least four different weeks, whether or not those weeks are consecutive, and earned wages equal to at least four times the weekly benefit amount of his claim. 

HISTORY:  1962 Code Section 68‑135;  1971 (57) 950;  1981 Act No. 108 Section 10;  1983 Act No. 62 Section 13;   1993 Act No. 125, Section 1, eff June 14, 1993;  2010 Act No. 146, Section 85, eff March 30, 2010. 

SECTION 41‑35‑430. Weekly extended benefit amount. 

	The weekly extended benefit amount payable to an individual for a week of total unemployment in his eligibility period shall be an amount equal to the weekly benefit amount payable to him during his applicable benefit year.  For any individual who was paid benefits during the applicable benefit year in accordance with more than one weekly benefit amount, the weekly extended benefit amount shall be the average of such weekly benefit amounts. 

HISTORY:  1962 Code Section 68‑136;  1971 (57) 950. 

SECTION 41‑35‑440. Total extended benefit amount. 

	(1) The total extended benefit amount payable to any eligible individual with respect to his applicable benefit year is the least of the following amounts: 
		(a) Fifty percent of the total amount of regular benefits which were payable to him under Chapters 27 through 41 of this title in his applicable benefit year. 
		(b) Thirteen times his weekly benefit amount which was payable to him under Chapters 27 through 41 of this title for a week of total unemployment in the applicable benefit year. 
	(2) Notwithstanding any other provision of Chapters 27 through 41 of this title, if the benefit year of any individual ends within an extended benefit period, the remaining balance of extended benefits that such individual would, but for this section, be entitled to receive in that extended benefit period, with respect to weeks of unemployment beginning after the end of the benefit year, must be reduced (but not below zero) by the product of the number of weeks for which the individual received any amounts as trade readjustment allowances within that benefit year, multiplied by the individual's weekly benefit amount for extended benefits. 

HISTORY:  1962 Code Section 68‑137;  1971 (57) 950;  1983 Act No. 62 Section 14. 

SECTION 41‑35‑450. Announcement of "on" and "off" indicators;  computation of rate of insured unemployment. 

	When an extended benefit period is to become effective in this State as a result of a "state 'on' indicator", or an extended benefit period is to be terminated in this State as a result of a "state 'off' indicator", the department must make an appropriate public announcement.  A computation required by the provisions of Section 41‑35‑340 must be made by the department pursuant to regulations prescribed by the United States Secretary of Labor. 

HISTORY:  1962 Code Section 68‑138;  1971 (57) 950;  1983 Act No. 62 Section 15;  2010 Act No. 146, Section 86, eff March 30, 2010. 

ARTICLE 5.

 ALLOWANCE OF CLAIMS

SECTION 41‑35‑610. Procedures must be pursuant to department regulations;  duties of employers. 

	A request for determination of insured status, a request for initiation of a claim series in a benefit year, a notice of unemployment, a certification for waiting‑week credit, and a claim for benefits must be made pursuant to regulations the department promulgates.  An employer must post and maintain in places readily accessible to individuals in his service printed statements concerning regulations or related matters the department prescribes by regulation.  An employer must supply those individuals copies of the printed statements or materials the department prescribes by regulation.  These statements or materials must be supplied by the department to an employer without cost to the employer. 

HISTORY:  1962 Code Section 68‑151;  1952 Code Section 68‑151;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1955 (49) 480;  1972 (57) 2309;  2010 Act No. 146, Section 87, eff March 30, 2010. 

SECTION 41‑35‑615. Notice to employer by United States mail or electronic mail;  designation of preferred method of notice;  default;  time for required response. 

	All notices given to an employer concerning a request for determination of insured status, a request for initiation of a claim series in a benefit year, a notice of unemployment, a certification for waiting‑week credit, a claim for benefits, and any reconsideration of a determination must be made by United States mail or electronic mail.  The employer may designate with the department its preferred method of notice.  If an employer does not make a designation, then notices must be made by United States mail.  The employer may not be required to respond to the notice until ten calendar days, or the next business day if the tenth day falls on a Saturday, Sunday, or state holiday, after the postmark on notices sent via United States mail or ten calendar days after the date a notice is sent via electronic mail. 

HISTORY:   2010 Act No. 146, Section 115, eff March 30, 2010;  2011 Act No. 3,Section 14, eff March 14, 2011. 

SECTION 41‑35‑620. Notice of determination of insured status. 

	(1) Written notice of a determination of insured status shall be furnished to the claimant promptly.  Such notice shall include a statement as to whether the claimant is an insured worker, the amount of wages for insured work paid to him by each employer during his base period, and the employers by whom such wages were paid.  For an insured worker the notice shall include also his benefit year, his weekly benefit amount, and the maximum amount of benefits that may be paid to him for his unemployment during such year;  for a worker who is not insured, the notice shall include the reason for such determination. 
	(2) The claimant, his most recent employer, and any employer whose account may be affected by adjudication of the claim shall be promptly notified in writing of the initial determination, any amended initial determination, or redetermination and the reasons therefor. 

HISTORY:  1962 Code Section  68‑152;  1952 Code Section 68‑152;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1955 (49) 480;  1972 (57) 2309.

SECTION 41‑35‑630. Determination of claim when labor dispute is involved;  determinations involving multiple claimants;  group appeals. 

	(A) In a case where the payment or denial of a benefit will be determined by the provisions of Section 41‑35‑120(6), the department must designate a special examiner to make an initial determination with respect to it.  The determination of the examiner may be appealed in the same manner, within the same time, and through the same procedures as any other determination.  The department may, upon written request by a group of workers or their authorized representative, allow one of a group representing a grade or class of workers similarly situated to file an appeal known as a "Group Test Appeal", and the decision of the appeal tribunal or the department regarding the disqualification of the group representative because of the application of Section 41‑35‑120(6) is binding on the entire group. 
	(B) When a determination involves multiple claimants and difficult issues of fact or law, the department may designate a special examiner to render the determination.  A determination, which may be appealed in the same manner, within the same time, and through the same procedures as any other determination.  The department must allow a claimant affected by this determination to join in one appeal and the decision of the appeal tribunal or the department is binding on all claimants who are parties to the consolidated appeal. 

HISTORY:  1962 Code Section 68‑153;  1952 Code Section 68‑153;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1972 (57) 2309;  2010 Act No. 146, Section 88, eff March 30, 2010. 

SECTION 41‑35‑640. Reconsideration of determinations. 

	(A) An initial determination may for good cause be reconsidered.  A party entitled to notice of an initial determination may apply for a reconsideration not later than ten days after the determination was mailed to his last known address.  Notice of the redetermination must be promptly given in the manner prescribed in this article with respect to notice of an initial determination. 
	(B) An initial determination must be reconsidered when the department finds an error in computation or of a similar character has occurred in connection with it or that wages of the claimant pertinent to the determination, but not considered in connection with it, have been newly discovered.  However, this redetermination must not be made after one year from the date of the original determination.  The reconsidered determination supersedes the original determination.  Notice of this redetermination promptly must be given in the manner prescribed in this article with respect to notice of an original determination.  Subject to the same limitations and for the same reasons, the department may reconsider a determination in a case where a final decision is rendered by an appeal tribunal, the department, or a court, and, after notice to and the expiration of the period for appeal by the persons entitled to notice of the final decision, may apply to the body or court that rendered the final decision and seek a revised decision.  In the event that an appeal involving an original determination is pending on the date a redetermination is issued, the appeal, unless withdrawn, must be treated as an appeal from the redetermination. 

HISTORY:  1962 Code Section 68‑154;  1952 Code Section 68‑154;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1955 (49) 480;  1972 (57) 2309;  1973 (58) 248;  1981 Act No. 108 Section 11;  2002 Act No. 203, Section 3, eff April 10, 2002;  2010 Act No. 146, Section 89, eff March 30, 2010. 

SECTION 41‑35‑650. Notification of denial. 

	If subsequent to an initial determination or redetermination benefits with respect to any week for which a claim has been filed are denied for reasons other than matters included in the initial determination or redetermination, the claimant shall be promptly notified of the denial and the reasons therefor. 

HISTORY:  1962 Code Section 68‑155;  1952 Code Section 68‑155;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1952 (47) 1884;  1972 (57) 2309.

SECTION 41‑35‑660. Appeals. 

	The claimant or any other interested party may file an appeal from an initial determination, redetermination, or subsequent determination not later than ten days after the determination was mailed to his last known address.  The term "any other interested party" means the claimant's last or separating employer and any employer whose account may be affected by the adjudication of the claim.  If an appeal is filed with respect to a matter other than the weekly benefit amount or maximum amount of benefits payable and the appeal tribunal affirms a determination allowing benefits, the benefits paid before the decision disallowing benefits shall not be recovered from any claimant regardless of any appeal which may subsequently be taken to the extent that these benefits are not charged to the account of any employer. 

HISTORY:  1962 Code Section 68‑156;  1952 Code Section 68‑156;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1972 (57) 2309;  1973 (58) 248;  1975 (59) 330;  1981 Act No. 108 Section 12;  2002 Act No. 203, Section 4, eff April 10, 2002. 

SECTION 41‑35‑670. Benefits shall be paid until determination, redetermination or decision has been modified or reversed. 

	(A) Notwithstanding another provision contained in this article, benefits must be paid pursuant to a determination, redetermination, or the decision of an appeal tribunal, the department, or a reviewing court upon the issuance of that determination, redetermination, or decision, regardless of the pendency of the period to apply for reconsideration, file an appeal, or petition for judicial review provided with respect to it or the pendency of such an application, filing, or petition, until the determination, redetermination, or decision has been modified or reversed by a subsequent redetermination or decision, in which event benefits must be paid or denied for weeks of unemployment afterward pursuant to the modifying or reversing redetermination or decision. 
	(B) If a determination or redetermination allowing a benefit is affirmed by the appeal tribunal or the department, or if a decision of an appeal tribunal allowing a benefit is affirmed by the department, those benefits must be paid promptly regardless of a further appeal that may be taken, and no injunction, supersedeas, stay, or other writ or process suspending the payment of the benefits must be issued by a court. 

HISTORY:  1962 Code Section 68‑157;  1952 Code Section 68‑157;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1972 (57) 2309;  2010 Act No. 146, Section 90, eff March 30, 2010. 

SECTION 41‑35‑680. Decision on appeal. 

	Unless an appeal is withdrawn, an appeal tribunal, after affording the parties reasonable opportunity for a fair hearing, after notice of not less than seven days, must make findings and conclusions promptly and on the basis of the findings and conclusions affirm, modify, or reverse the determination or redetermination within thirty days from the date of the hearing.  Each party promptly must be furnished a copy of the decision, including the reasons for the decision.  This must be considered the final decision of the department, unless within ten days after the date of mailing the decision a further appeal is initiated pursuant to Section 41‑35‑710. 

HISTORY:  1962 Code Section 68‑158;  1952 Code Section 68‑158;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1972 (57) 2309;  1983 Act No. 56 Section 2;  2002 Act No. 203, Section 5, eff April 10, 2002;  2010 Act No. 146, Section 91, eff March 30, 2010. 

SECTION 41‑35‑690. Exclusive procedure for appeals. 

	The procedure provided in this chapter for appeals from a determination or redetermination to the appeal tribunal and for appeals from the tribunal, first to the Department of Employment and Workforce Appellate Panel, as established by Section 41‑29‑300, and afterward to the administrative law court, pursuant to Section 41‑29‑300(C)(1), is the sole and exclusive appeal procedure. 

HISTORY:  1962 Code Section 68‑159;  1952 Code Section 68‑159;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1972 (57) 2309;  2010 Act No. 146, Section 92, eff March 30, 2010. 

SECTION 41‑35‑700. Appeal tribunals. 

	(A) To hear and decide appeal claims, the executive director must appoint one or more impartial appeal tribunals consisting of either: 
		(1) a referee, selected pursuant to Section 41‑29‑70;  or 
		(2) a body consisting of three members, one of whom: 
			(a) must be a referee who must serve as chairman; 
			(b) one of whom must be a representative of employers;  and 
			(c) the third of whom must be a representative of employees. 
	(B) Each of the latter two members shall serve at the pleasure of the executive director and shall be paid a per diem as fixed in the annual state appropriation act for boards, commissions, and committees for each day of active service on a tribunal plus necessary expenses, as fixed in the annual appropriation act.  A person must not participate on behalf of the department in any case in which he is an interested party.  The department may designate alternates to serve in the absence or disqualification of a member of an appeal tribunal.  The chairman must act alone in the absence or disqualification of another member and his alternate.  The hearings must not proceed unless the chairman of the appeal tribunal is present. 

HISTORY:  1962 Code Section 68‑160;  1952 Code Section 68‑160;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  2010 Act No. 146, Section 93, eff March 30, 2010. 

SECTION 41‑35‑710. Appellate Panel review of appeal tribunal decision. 

	The Department of Employment and Workforce Appellate Panel may on its own motion affirm, modify, or set aside a decision of an appeal tribunal on the basis of evidence previously submitted in the case;  direct the taking of additional evidence;  or permit a party to the decision to initiate further appeals before it.  The appellate panel must permit further appeals by a party to a decision of an appeal tribunal and by the examiner whose decision has been overruled or modified by an appeal tribunal.  The appellate panel may remove to itself or transfer to another appeal tribunal the proceedings on a claim pending before an appeal tribunal.  Proceedings removed to the appellate panel must be heard by a quorum pursuant to the requirements of Sections 41‑35‑690 and 41‑35‑720.  The appellate panel promptly must notify a party to a proceeding of its findings and decision. 

HISTORY:  1962 Code Section 68‑161;  1952 Code Section 68‑161;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1966 (54) 2640;  2010 Act No. 146, Section 94, eff March 30, 2010. 

SECTION 41‑35‑720. Conduct of appealed claims. 

	The department must promulgate regulations establishing rules of procedure for proceedings, hearings, and appeals to the appellate panel and the appeal tribunals pursuant to Section 41‑35‑790.  The rules of procedure must address the manner for determining the rights of each party to an appeal.  The rules of procedure are not required to conform to common law or statutory rules of evidence and other technical rules of procedure.  A full and complete record must be kept of all proceedings in connection with an appealed claim.  Testimony at a hearing before an appeals tribunal on an appealed claim must be recorded but must not be transcribed unless the claim is appealed to the appellate panel. 

HISTORY:  1962 Code Section 68‑162;  1952 Code Section 68‑162;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1966 (54) 2640;  2010 Act No. 146, Section 95, eff March 30, 2010. 

SECTION 41‑35‑730. Fees of subpoenaed witnesses. 

	Witnesses subpoenaed pursuant to this article must be allowed fees and mileage at a rate fixed by the department, which must not exceed that allowed for witnesses by the administrative law court.  These fees must be considered a part of the expense of administering Chapters 27 through 41 of this title. 

HISTORY:  1962 Code Section 68‑163;  1952 Code Section 68‑163;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  2010 Act No. 146, Section 96, eff March 30, 2010. 

SECTION 41‑35‑740. Judicial review of department's decision. 

	A decision of the department, in the absence of an appeal from it as provided in this article, becomes final ten days after the date of notification or mailing of it, and judicial review is permitted only after a party claiming to be aggrieved by it has exhausted his administrative remedies as provided by Chapters 27 through 41 of this title.  The department must be considered to be a party to a judicial action involving a decision and may be represented in the judicial action by a qualified attorney employed by the department and designated by the department for that purpose or, at the department's request, by the Attorney General. 

HISTORY:  1962 Code Section 68‑164;  1952 Code Section 68‑164;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  2010 Act No. 146, Section 97, eff March 30, 2010. 

SECTION 41‑35‑750. Procedure to obtain review. 

	Within thirty days from the date of mailing the department's decision, a party to the proceeding whose benefit rights or whose employer account may be affected by the department's decision may initiate an action in the administrative law court against the department for the review of its decision, in which action every other party to the proceeding before the department must be made a defendant.  In this action a petition, which need not be verified but which must state the grounds on which a review is sought, must be served on the executive director or on a person designated by the department within the time specified by this section.  Service is considered complete service on all parties, but there must be left with the person served as many copies of the petition as there are defendants, and the department promptly shall mail one copy to each defendant.  With its answer the department must certify and file with the court all documents and papers and a transcript of all testimony taken in the matter and its findings of fact and decision.  The department also may certify to the court questions of law involved in a decision by the department.  In a judicial proceeding under this chapter, the findings of the department regarding facts, if supported by evidence and in the absence of fraud, must be conclusive and the jurisdiction of the administrative law court must be confined to questions of law.  These actions, and the questions so certified, must be heard in a summary manner and must be given precedence over other cases.  An appeal may be taken from the decision of the administrative law court pursuant to the South Carolina Appellate Court Rules and Section 1‑23‑610.  It is not necessary in a judicial proceeding under this article to enter exceptions to the rulings of the department, and no bond is required for entering the appeal.  Upon the final determination of the judicial proceeding, the department must enter an order in accordance with the determination.  A petition for judicial review must not act as a supersedeas or stay unless the department orders a supersedeas or stay. 

HISTORY:  1962 Code Section 68‑165;  1952 Code Section 68‑165;  1942 Code Section 7035‑86;  1936 (39) 1716;  1939 (41) 487;  1941 (42) 369;  1999 Act No. 55, Section 43, eff June 1, 1999;  2002 Act No. 203, Section 6, eff April 10, 2002;  2006 Act No. 387, Section 20, eff July 1, 2006;  2010 Act No. 146, Section 98, eff March 30, 2010. 

SECTION 41‑35‑760. Publication of department regulations on electronic website. 

	(A) The department must promulgate all regulations described in this chapter and regulations governing procedures at all proceedings, hearings, and appeals before the department or any member or employee of the department, including claims for benefit determinations, and all appeals of determinations regarding those claims, and publish all regulations on an electronic website. 
	(B) Regulations governing procedures at hearings and appeals before the department shall include, at a minimum: 
		(1) procedures for seeking a hearing, review, or appeal; 
		(2) procedures for notifying parties; 
		(3) evidentiary rules; 
		(4) procedures for making findings of fact and conclusions of law; 
		(5) procedures for making and maintaining an appropriate record of interviews and proceedings before the department;  and 
		(6) procedures for seeking review or appeal of the department's decision. 
	(C) All regulations must be promulgated in accordance with the provisions of Chapter 23, Title 1 of the South Carolina Code of Laws. 

HISTORY:   2010 Act No. 146, Section 99, eff March 30, 2010. 





