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SOUTH CAROLINA DEPARTMENT OF MENTAL HEALTH
Answers to Questions from August 19, 2019 Letter of Subcommittee
South Carolina House of Representatives
Legislative Oversight Committee
Healthcare and Regulatory Subcommittee
Part 1

Amendments to the Sexually Violent Predator Act (2019 S.797)

What is the timeline to receive input from the criminal defense bar (i.e., attorneys
representing the group of inmates affected by S.C. Code Ann. 8 44-48-10 et seq.)?
Senator Hutto indicated a willingness to discuss S.797 with members of the defense
bar during meetings with him in the spring of this year. The Attorney General’s Office
and SCDMH provided him with the list of attorneys who are contracted to provide
representation for the SVP process at that time. SCDMH will follow-up with Senator
Hutto’s office with the goal of receiving input from the defense bar prior to the
beginning of the Legislative Session in 2020.

Amendments to Title 44, Chapter 23 Regarding Commitments of Defendants for Treatment
Services to Restore Capacity to Stand Trial and Regarding Defendants Found to Lack
CapaC|ty to Stand Trial and Further Found to be Unlikely to be Able to be Restored
Provide proposed strikethrough and underline language.
Response pending.

Provide citations to the studies referenced in the August 12, 2019, meeting
regarding the improvements to the system that could be gained by creating
flexibility in_the settings (e.g., hospital, detention center, and/or_community)
where a defendant can be restored and how much time is allowable for
restoration.

See Attachments 1-9.

Quantify the increase in the agency’s evaluative capacity with the addition of each
new evaluator.

With each new full time evaluator position, DMH can complete approximately 100
additional CST/CR evaluations. See also Attachment 20.

Amendments to Tort Claims Act
Provide proposed strikethrough and underline language.
SECTION 15-78-30. Definitions.

(d) “Governmental entity” means the State, and its political subdivisions, and
contractors operating a governmental health care facility on behalf of the State or its
political subdivisions.

(j) “Governmental health care facility” means one which is operated_or contracted
for operation by the State or a political subdivision through a governing board
appointed or elected pursuant to statute or ordinance and which is tax-exempt under
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state and federal laws as a governmental entity and from which no part of its net income
from its operation accrues to the benefit of any individual or nongovernmental entity,
other than a contractor operating the facility on behalf of the State or a political
subdivision. Health care facility includes any facility as defined in Title 44, S. C. Code
Ann. for the provision of mental or physical care to individuals, whether or not it is
required to be licensed under those provisions.

SECTION 15-78-60. Exceptions to waiver of immunity.
The governmental entity is not liable for a loss resulting from:

(25) responsibility or duty including but not limited to supervision, protection,
control, confinement, or custody of any student, patient, resident, prisoner, inmate, or
client of any governmental entity, except when the responsibility or duty is exercised
in a grossly negligent manner;

Note: Persons receiving nursing care services in a licensed nursing home are
referred to as “residents.” Additionally, SCDMH refers to individuals who have
been committed to the Sexually Violent Predator Treatment Program as
“residents,” and Section 1 of Senate bill 797, proposing multiple amendments to
the State’s Sexually Violent Predator Act, would codify the term:

SECTION 1. Section 44-48-30 of the 1976 Code is amended by adding an
appropriately numbered new item to read:

"( ) 'Resident’ means a person who has been committed as a sexually
violent predator for the purposes of long-term control, care, and treatment."

Inpatient Services
Provide a detailed organizational chart.
See Attachment 20.

For mpatlent medical services, provide the following:
Position descriptions for nurse practitioners, primary care physicians and
psychiatrists, including scopes of practice, skill set requirements, and the
reporting chain.
See Attachment 20.

How do South Carolina’s position descriptions, scopes of practice, skill set
requirements, and reporting chain compare to public psychiatric hospitals
in other states?

Response pending.




What positions perform the practitioner evaluations described by Representative
Ridgeway, beginning at time stamp 1:45 of the August 12, 2019, meeting? What
position in the inpatient services organizational chart includes the responsibilities
typically performed by a hospital peer-review coordinator?

See Attachment 20.

For the last three years, what are the annual morbidity and mortality rates for
each inpatient facility?
See Attachment 20.

Human Resources
- How does the agency measure the effectiveness of its different recruitment
methods?
At this time, DMH has no mechanism to capture effectiveness of its recruitment tools.

What changes have been made, based on what the agency has learned about the
relative effectiveness of its different recruitment methods?
Not applicable. See response above.

Relatlonshlps with Other Entities

Are you able to forecast future needs?

SCDMH is embedded in 12 EDS around the state. The evaluation of effectiveness is in
the clinician’s EPMS and in the contract monitoring with the specific ED. Hospitals
will not pay for the service if it is not meeting the hospital’s needs. Our goal is to divert
patients away from an ED, so we do not need to have SCDMH clinicians in the EDs.
Some hospital systems have their own psychiatric evaluation service serving their own
EDs.

The table below outlines those EDs in which SCDMH has embedded staff (MHP). It
also outlines those EDs in which SCDMH has deployed the SCDMH Emergency
Department Telepsychiatry Program (EDTP) and illustrates those EDs that benefit
from both SCDMH services.

Hospitals MHP EDTP
Abbeville Area Medical Center

AnMed Health Medical Center - Anderson
Beaufort Memorial Hospital

x

Cherokee Medical Center

Coastal Carolina Hospital

- Tidewatch Emergency Department

Conway Medical Center X

Edgefield County Hospital X

Hampton Regional Medical Center

XXX [X|X[X]|X|[X]|X

Hilton Head Hospital




Agency St

Lexington Medical Center X
McLeod - Dillon X
McLeod - Clarendon

x

x

McLeod - Florence X
McLeod - Loris®
McLeod - Seacoast’ X
MUSC Chester
MUSC Florence
MUSC Lancaster
MUSC Marion
Oconee Memorial

x

X | X | X |X

Prisma - Columbia

Prisma - Greenville

X | X [ X | X

x

Prisma - Laurens

x

Prisma - Tuomey

Regional Medical Center — Orangeburg

Spartanburg Regional Healthcare System

Tidelands Health - Georgetown Memorial Hospital?

X | X | X | X

Tidelands Health - Waccamaw Community Hospital?

Union Medical Center

X | X | X |X|X

Williamsburg Regional Hospital
'An MHP is shared between these hospitals.
2An MHP is shared between these hospitals.

When the re-draft of the MOA with DJJ is complete, provide it to the
Subcommittee.
SCDMH will provide the Memorandum of Agreement upon completion.

What is the difference in PRTF Medicaid reimbursement rates for South Carolina

and Georgia?
See Attachment 10.

Is DHHS aware of the disparity and its presumed impact on the availability of
slots for South Carolina residents in custody of DJJ?
Yes.

rategic Planning

Please provide an analysis of patients treated by county (i.e., what categories of
mental illness present from each county?).

See Attachment 11.

Which counties have definitive gaps in service (i.e., what percentage of patients
from each county can be treated by the community mental health center serving




that county without being referred to a different community mental health
center?)?

There are no waiting lists at the Community Mental Health Centers, indicating that
CMHC:s are able to provide services to 100% of patients from respective catchment
areas without referring patients to a different CMHC. Augmented by stakeholder
feedback, including patients and clinicians, the CMHCs are able to identify areas of
need and any shortfalls in access to and availability of services.

Inpatlent Services Planning

Is there a notation of the review, such that it is easy for agency management and
auditors to determine if the review has actually occurred?
See Attachment 20.

Quantify the shortage. Explain the method for the quantification.
Response pending.

Inpatient Services Human Resources

Does the agency know if higher scores on the training assessments correlate with
a higher rate of service provision with fidelity to agency policies? If so, how does
the agency know this?

See Attachment 20.

Screenlng Procedures

Feedback

What types of needs precipitate adjustments?

Screening/clinical evaluation tool is updated annually with the publication of new
accrediting body standards after approval by the State Director’s Quality Management
Advisory Committee. National psychiatric practice standards as well as community
medical standards are also considered relative to the screening/clinical evaluation tool
content/updates.

Is there a regular review schedule? If so, what is it?
See above answer.

Is the inadequacy of the workforce related to numbers of staff, training,
experience, or some other issue?

Associated with the MHCs’ capacity to sustain timely screening/clinical evaluation, the
availability of qualified Mental Health Professionals is a vulnerability as the demand
for services rises in concert with population growth.

Provide the results of the most recent employee survey.
A sample from Spartanburg CMHC is attached. See Attachment 12A.

A sample from the Division of Inpatient Services is attached. See Attachment 12B.

A sample from the whole of SCDMH is attached. See Attachments 12C1 and 12C2.



How do agency staff synthesize and use the feedback? Provide some examples of
changes made based on employee feedback.

Centers issue staff satisfaction surveys, sometimes on an annual basis. The results are
shared with all center staff, and then the senior management of the center reviews the
data to institute needed changes. Also, every center director has been directed to
conduct exit interviews with each staff person separating from the center. The info
gathered from those exit interviews is then shared with the senior management of the
center. Changes, as needed, are implemented.

Community Mental Health Services

Patient Care

Feedback

Break down by contribution from each county.
See Attachment 13.

On average, what percentage of an administrator’s time is spent providing patient
care? If this allocation of duties is present in their position descriptions and is
accurate in practice, use those time allocations.

Physicians in administrative positions all continue to see patients. DMH sees this as
beneficial to maintaining skills and as a part of efficient use of manpower. The
percentage of time spent seeing patients ranges from 20 to 80 depending on the level
of supervisory responsibility.

What drug classes are being prescribed and to what percentage of the DMH

population?
- Schizophrenia - 20% of patients-antipsychotics
Bipolar disorder - 10% of patients-mood stabilizers, antipsychotics,

antidepressants, hypnotics

Schizoaffective disorder - 5% of patients-mood stabilizers, antipsychotics,
antidepressants, hypnotics

Major depression - 30% of patients-antidepressants, mood stabilizers, anxiolytics,
hypnotics

Anxiety disorders - 15% of patients-antidepressants, anxiolytics, hypnotics
Attention deficit/hyperactivity - 15% of patients-stimulants, clonidine, bupropion,
mood stabilizers

Other diagnoses - 5%

No medication in 5% of patients noted in above categories

Is public input a reqular agenda item on the DMH Commission agenda?
Response pending.

Provide examples of positive or negative feedback being used to influence agency
decisions.
See Attachment 14.




Employee Training
Are employees ever asked what was successful or unsuccessful about training, as
far as preparation for work?
During new employee orientation the nursing staff spend one day on the lodge to which
they will be assigned. The purpose is to give them a better understanding of what they
will be experiencing when they finish orientation and report to work. After that one day
ETR has them complete a survey and asks them the following questions:
Was the orientation they received from ETR useful?
Was the one day on the unit useful?
What did they like most about the training they received from ETR?
What did they like most about the one day they spent on the unit to which they
will be assigned?

The findings are shared with the Chief Nursing Officer and the Director of Nursing for
Bryan Psychiatric Hospital.

See also Attachment 20.
When was the Clinical Competency Oversight Committee established and what

are its quiding principles and procedures?
See Attachment 20.

Vulnerable Adult Fatalities Review Committee
How does that person provide feedback to the agency’s administration on the
committee’s discussions of statistical studies, cross-agency training and technical
assistance needs, and service gaps?
See Attachment 20.

Please provide the Vulnerable Adult Fatalities Review Committee attendance
record of the agency’s designee for the last three vears, when the agency receives
it.

The Minutes of the Vulnerable Adult Fatalities Review Committee are confidential,
because the proceedings take place in Executive Session, and per statute those
proceedings are confidential.

However, a staff attorney for SLED and his administrative staff excerpted from
otherwise confidential minutes the meetings at which the SCDMH representative — Dr.
Gary Ewing —was in attendance, and also included any general (not individual specific)
recommendations in each meeting that would pertain to SCDMH, if any. See
Attachment 15.



Residencies
- What percentage of the agency’s current psychiatric staff were residents in the

Prisma Health (formerly Palmetto Health) residency program and interacted with

DMH during that residency?

There are 209 psychiatrists who currently work for DMH full or part-time. This

includes DMH employees and contract physicians. Ninety-one did residency rotations

at one of our facilities prior to coming to work for us.

Note: Documentation cited below is provided in response to requests for information issued during
Subcommlttee hearings, or as updates to previously submitted documentation.
Also included as Attachment 16 is an updated Comprehensive Permanent Improvement
Plan.
Also included as Attachments 17, 18, and 21 are examples of Forensic Waiting List
Elimination Plans.
Also included as Attachment 19 is the SCDMH Grant Portfolio as of August 28, 2019.

[End]



Attachment 1

Citations related to timeframes for restoration:
- Zapf, P. (2013). Standardizing protocols for treatment to restore competency to stand
Trial: Interventions and clinically appropriate time periods (Document No. 13-01-1901).
Olympia: Washington State Institute for Public Policy.

Zapf, P. A. & Roesch, R. (2012). Evaluation of competence to stand trial in adults. In Zapf,
P. A. & Roesch, R. (Eds.), Forensic assessments in criminal and civil law: A handbook for
lawyers (pp. 17-31). New York: Oxford University Press.

Zapf, P. A. & Roesch, R. (2011). Future directions in the restoration of competency to
stand trial, Current Directions in Psychological Science, 20, 43-47.

Justice Policy Institute. (2011, October). When treatment is punishment: The effects of
Maryland’s incompetency to stand trial policies and practices. Retrieved from
http://www.justicepolicy.org/uploads/justicepolicy/documents/jpi_when_treatment_is_pu
nishment_national_factsheet.pdf

Cltatlons related to non-hospital restoration:
Danzer, G. S., Wheeler, E. M., Alexander, A. A., & Wasser, T. D. (2019). Competency
restoration for adult defendants in different treatment environments. Journal of the
American Academy of Psychiatry and the Law. Advance online publication. doi:
0.29158/JAAPL.003819-19.
Heilbrun, K., Giallella, C., Wright, H. J., DeMatteo, D., Griffin, P. A., Locklair, B., &
Desai, A. (2019). Treatment for restoration of competence to stand trial: Critical analysis
and policy recommendations. Psychology, Public Policy, and Law. Advance online
publication. http://dx.doi.org/10.1037/law0000210
Wik, A. (2018). Alternatives to inpatient competency restoration programs: Community-
based competency restoration programs. Retrieved from https://www.nri-
inc.org/media/1500/jbcr_website-format_oct2018.pdf
Gowensmith, W. N., Frost, L. E.,Speelman, D. W.,& Therson, D. E. (2016). Lookin’ for
beds in all the wrong places: Outpatient competency restoration as a promising approach
to modern challenges. Psychology, Public Policy, and Law, 22, 293-305.

Information related to restoration timelines:

- The Justice Policy Institute (2011) article includes a table that lists each state’s maximum
restoration period. The lowest end of this range was 60 days, and most states provide for
alonger period. While this is a few years old now, the data still seems to be fairly consistent
with current states’ laws.

Zapf & Roesch (2011) noted that “the vast majority of defendants are restored to
competency within a 6-month period (and even more within 1 year).”

Zapf & Roesch (2012) discussed recent studies and restoration timeframes. They
concluded that most defendants are returned to court as competent within 6 months the vast
majority by one year.



Zapf (2013) article, which was written for Washington state, includes tables summarizing
data about typical restoration timelines. This ranged from 45 days to 3 years, with an
average restoration timeline of 153 days. In summary, Zapfindicates: “Research exploring
the rates of competency restoration consistently indicates that the vast majority of
defendants (80 — 90%) are eventually restored to competency. Most defendants are
restored to competency within 180 days and an even greater number are restored within
one year.” This article also includes the National Judicial College’s best practices model
for length of time for restoration — they recommend 120 days, with a possible extension if
someone is not restored in that timeframe.

The Danzer et al. (2019) and Heilburn et al. (2019) articles discussed below also include
data about typical timeframes for in-patient restoration efforts (e.g., up to 75% within 6
months or more).

Information related to non-hospital restoration:
In general, all the articles about jail-based and outpatient restoration programs have noted there is
wide variability regarding restoration rates and the timeframes in which defendants were restored.
This is also an emerging area of research, and new data continues to be released.
Danzer et al. (2019) summarized various studies about the effectiveness of jail-based and
outpatient restoration programs. Their article included this table:

Table 1 Attributes of State Hospital, Jail and Outpatient Restoration Programs

Treatment Setting State Hospitals* Jailst Outpatientt

Costs $300-%1,000 per day $42-%5222 per day $100-8500 per day

Rates of restoration 80-90% 55-86% 54-70%

Mean LOSR (per research) 73 days 57.4 days, usually followed by 149-207 days

transfer to state hospitals

Patients served High % of defendants with Moderate % of defendants Moderate to low % of defendants
psychotic disorders with psychotic disorders with psychotic disorders

Crime typefrisk Maderate to high level Mederate to high level Maoderate to low level
of dangerousness of dangerousness of dangerousness

Medication considerations High % of adherence, largely due to Limited resources for involuntary High % of adherence, largely
greater resources to administer medication administration based on screening
involuntary medications

Malingering considerations May teach defendants how to Theoretically ideal for Setting less likely to affect
malinger more convincingly malingerers malingering either way

* Data on hospital-based restoration obtained from References 2, 3, 5, 8, 13, 16, 19, 23, 29.
t Data on jail-based restoration obtained from References 1, 16, 17, 36, 37, 38.

# Data on outpatient-based restoration obtained from References 2, 8, 16, 17, 29, 39, 40.
LOSR. = length of stay necessary to achieve restoration.

Heilbrun et al. (2019) looked at hospital, jail, and outpatient restoration data, and included
a 2-page table listing various studies that have looked at average timelines and restoration
success rates. For hospital settings, they noted estimates of 75% restorability within 6
months (citing Zapf & Roesch data). They also noted that 13 outpatient programs had a
70% restoration rate within 149 days. In addition, they provided data regarding specific
jail-based programs across the county (e.g., a Virginia program had a 83% restored rate
and an average timeline of 77 days, a CA program averaged 55-58% and 57 days, AZ
programs averaged 84% in 82 days and 87% over 4 months, Colorado had 71% within 2-
3 months, Georgia had 34% within 4 months, and LA had 33% in 90-day program).

Wik (2018) reviewed data about outpatient competency restoration programs and
essentially expanded on the Gowensmith et al. article (see below). Her data indicated the
following restoration success rates and typical timeframes for restoration:



Arkansas - 79%, 2-3 months

California - 35%, 11 months

Colorado - limited info available

Connecticut - 75%, 6 months

DC - 77% 1-4 months

Georgia - 77%

Hawaii - 95%, 3 months

Louisiana - 55%, within 1 year

Minnesota - still being piloted

New York - no info available yet

Ohio - 80%, 2 months

Oregon - 67%, 3 months

Tennessee - 6 months

Texas - 77%, 4 months

Virginia - 64%
= Wisconsin - 79% 4 months

Gowensmith et al. (2016) studied 16 state’ outpatient competency restoration programs
(OCRPs) Some of their specific findings:
36 states’ laws allowed outpatient competency restoration, 7 states explicitly
prohibited it, and 8 states had “silent” statutes (i.e., the location of restoration is not
explicitly addressed).
Most OCRPs were relatively new programs (i.e., under 10 years of operation) with
small numbers of participants (i.e., up to 50 defendants per year).
Most defendants served by these programs had been charged with misdemeanors or
non-violent offenses.
Restoration rates averaged 70.0%, ranging from 35% to 95% (which they say is slightly
lower than inpatient restoration rates)
States reported an average of 149 days for participants restored to competency
Forensic directors reported length of stay was slightly longer than inpatient restoration
Daily costs were between $101 to $500 per day
Private providers were paid between $40 to $75 per hour
Average total daily costs for OCRP restoration averaged ~$215 per defendant.
Versus...inpatient costs between $300 to $1,000 per bed day (average $603)

Using an average length of stay for OCRPs of 149 days, this translated into
overall estimated savings of $57,800 on average



JUSTICE WHEN TREATMENT IS
P®LICY PUNISHMENT:

INSTITUTE

OCTOBER 2011

INTRODUCTION

When a person is brought
into court to stand trial, it
is legally imperative that
they understand what is
happening to them and to
be able to assist in their
defense. If they are unable to do so, they may
be found to be incompetent to stand trial (IST)
and ordered to inpatient or outpatient
treatment to restore competency.! A person
cannot legally be tried for an offense if he or
she is found to be incompetent to stand trial.

The most recent U.S. estimates suggest that
50,000 to 60,000 people undergo competency
evaluations every year,? and that in about a
fifth of these cases the person was found
incompetent to stand trial.? In other words,
around 12,000 people are found incompetent
to stand trial in the U.S. every year, and
around 4,000 of these people are hospitalized
for treatment to restore
competency at some point
during a single incident of
court involvement.*

incompetent defendants are
punished sufficiently for their

alleged crimes.”
~ Grant H. Morris and J. Reid Meloy

Over the years, states have
enacted laws addressing
the constitutional standards
and due process rights of people found
incompetent to stand trial. While some have
adopted reasonable maximum treatment
periods and have shifted to greater use of
outpatient treatment to attempt to restore
competency, others require costly inpatient
treatment for too many people and allow

“In reality, statutes tying
treatment to the maximum
sentence attempt to assure that

those people to remain confined for long
periods of time.®

As people’s liberty is denied when they are
involuntarily confined to a mental institution
pretrial, and is severely curtailed when
required to enroll in residential and
outpatient programs, it is critical that they not
be held in “competency limbo” beyond the
time that research shows is reasonable to
either restore competency or to determine that
he or she is not substantially likely to be
restored. Failure to do so raises questions not
only of civil liberties, but also of fiscal efficacy,
as state mental hospitals frequently cost
significantly more than community-based
treatment programs.

WHAT IS THE LAW?

In 1972, the U.S. Supreme Court ruled in
Jackson v. Indiana that people can only be held
for a “reasonable period of time” to determine
whether there is a
substantial probability
that they may soon be
restored to competency
to stand trial.® The
Court did not set a
maximum time limit on
attempts to restore
competency, leaving it up to the states to
make this determination. A number of states
base this time limit on research that shows
that most people will be restored within six
months to a year, and continued treatment
and detention to restore competency beyond
this time period is unnecessary.” Twenty

www.justicepolicy.org



states have a maximum treatment period of
one year or less (see chart on pages 4 - 5).% Yet,
other states, like Maryland, base this
maximum treatment period on other
conditions, including the maximum possible
sentence for the alleged offense, a practice that
goes against research and against the purpose
of competency treatment.

A number of factors can determine whether a
person will be restored to competency with
specific treatment and within a given time
period. But research shows that for the
majority people who are likely to be restored,
it usually happens within the first six months
starting treatment to restore competency.
Studies are inconclusive on the exact factors
that will increase a person’s likelihood of
restoration. However, a number of studies
report characteristics that may make a person
more or less likely to be restored. A study out
of Ohio, for example, found that people who
are chronically psychotic with a history of
lengthy inpatient hospitalization and people
whose incompetence stems from irreparable
cognitive disorders like an intellectual
disability have a low probability of
competency restoration.’

American Bar Association standards
recommend that a person be re-evaluated for
competency whenever a staff person feels that
competency has been restored, if the person is
not likely to have their competency restored,
or at a minimum of every 90 days.° But some
states are not following these

recommendations, resulting in people
remaining in treatment for longer than
necessary.

Studies also show that the majority of people
who are restored to competency are restored
within a certain timeframe. Research on
competency restoration for people with
mental illness shows that 70 percent or more
become competent within six months of
starting treatment;!! nine out of 10 will be
restored within a year. A very small
percentage of people do take longer to be
restored to competency, and if substantial
progress is shown, and the state’s interest in
prosecution is great, it may be appropriate to
continue treatment for a brief additional
period.

e A study of people in Oklahoma found that
the average length of stay for people who
were restored to competency was 63.7
days; less than 6 percent of the subjects
had a length of stay greater than six
months.!?

e A study that reviewed 18 years of data in
Indiana found that 72.3 percent of people
admitted for incompetency to stand trial
were restored within six months and 83.9
percent restored within one year.!3

e A Florida study found that 40 percent of
people were restored to competency in
three months or less and 78 percent within
six months.

People with intellectual disabilities
and brain disorders such as
dementia, may face particular
challenges in restoring competency
to stand trial.

The issue of competency to stand trial for
people with an intellectual disability is vital, >
yet most programs designed to restore
competency do not explicitly consider the



needs of people with intellectual disabilities.®
One study found that 60 percent of people
with an intellectual disability who undergo
competency hearings are found
incompetent.!” Restoring competency can be a
challenge for people with an intellectual
disability; a study of 75 people with an
intellectual disability who were incompetent
to stand trial found that two-thirds failed to
be restored.!® Multiple studies have shown
that people with dementia have lower chances
of being restored to competency once deemed
incompetent.!” And for people with Traumatic
Brain Injury (TBI) and other acquired brain
injuries (ABI) the traditional treatments
provided in state hospitals may be ineffective
and inappropriate, due to the unique
characteristics of people with these injuries.

RECOMMENDATIONS

People who are mentally ill generally spend
more time in the criminal justice system under
some form of incarceration both pretrial and
post-conviction than the general public due to
their unique cases.? The lack of community-
based treatment options, the training for
police officers, and available crisis services,
have been leading to more people with mental
illness in the justice system, including prisons
and jails as well as secure hospitals, many for
minor offenses. While not everyone who has a
mental illness who comes into contact with
the justice system will be found incompetent
to stand trial, for those who do, the
consequences can be dire and long-lasting.
Reducing the impact of the justice system on
people with mental illness will lead to better
life outcomes for individuals, fewer people in
prisons and jails, reduced costs and improved
public safety.

1. Ensure that effective community-based
mental health resources are available and
properly utilized.

WHEN TREATMENT IS PUNISHMENT 3

Develop policies and practices for people
with TBI or other ABI, including valid and
reliable measures for screening, training
for court personnel and treatment
providers, and appropriate community-
based programs.

Invest in quality, affordable and
supportive housing for people who need
it.

Eliminate quality of life policing sweeps
that bring more people with mental illness
and other mental disabilities, including
TBI, into the justice system.

Expand Baltimore’s existing special police
team to one based on Memphis’ Crisis
Intervention Teams model used to
respond to mental health or other
behavioral crises that warrant police
attention.?!

Justice Policy Institute is a national
nonprofit organization that changes
the conversation around justice
reform and advances policies that
promote well-being and justice for all

people and communities. For the full
report, When Treatment in
Punishment, please visit our website,
www.justicepolicy.org, or call
202-558-7974 for more information.

www.justicepolicy.org



State Maximum Defined Competency Treatment Periods
Alabama No max treatment
Alaska 180 days for crimes not involving force; 1 year crime of force against another
Arizona 21 months
Arkansas 1 year
v Misdemeanor charges — lesser of 1 year or maximum sentence; felony —
California ,
lesser of 3 years or maximum sentence.
Colorado max sentence
Connecticut Lesser of max sentence or 18 months.
Delaware No max
180 days total if charge did not involve crime of violence; If crime of violence
max is required dismissal of charges at 5 years (except murder or 1st degree
D.C. A . :
sex abuse and 1st degree sex abuse of child, in which case, no requirement
to dismiss charges).
. No max treatment limit. Criminal charges dismissed after 1 year for
Florida : .
misdemeanors and 5 years for felonies.
Georgia 1 year.
Hawaii No treatment maximum; no required dismissal of charges.
Idaho 270 days.
At the end of 1 year, state either asks to dismiss charges or there is a
“discharge hearing” in which there must be a finding of guilt “beyond a
lllinois reasonable doubt,” or person released or civilly committed. If found “guilty”
can have treatment for an additional 15 months to 5 years, depending on
criminal charge.
Indiana 6 months
lowa Lesser of 18 months or maximum sentence of charged offense
Kansas 6 months.
Kentucky 60 days.
Louisiana maximum sentence
Maine 1 year.
Massachusetts | 40 days (plus possible 6 month civil commitment).
Michigan Lessor of 1/3 of max sentence or 15 months.
. Cannot be ordered for treatment on misdemeanors (charges dismissed);
Minnesota . . _
felonies, excluding murder = 3 years.
Mississippi No max either treatment or criminal charges.
Missouri 12 months.
Montana No max treatment or criminal charges.
Nebraska No max treatment or criminal charges.
Nevada Lessor of max sentence or 10 years.

New Hampshire

12 months.




New Jersey

No max treatment or required dismissal of charges.

New Mexico

9 months, except if felony involving “infliction of great bodily harm on another
person,” use of firearm, aggravated arson, criminal sexual penetration or
sexual contact of a minor, in which case (unless charges dropped) court may
order hearing on “factual guilt” and if found “guilty and dangerous may order
continued treatment for period not to exceed max sentence.

New York

90 days misdemeanor; felonies 2/3 of max sentence.

North Carolina

60 days.

North Dakota

No maximum treatment; charges dismissed at max sentence.

1 year maximum through tiered system: 3rd or 4th degree misdemeanor = 30

Ohio days; 1st or 2nd degree misdemeanor = 60 days; Non-violent felonies = 6
months; Violent felonies = 1 year
Oklahoma Lesser of max sentence or 2 years.
Oregon Lesser of 3 years or max sentence.

Pennsylvania

No maximum; criminal charges dismissed after lesser of maximum or 10
years except 1st or 2nd degree murder can remain indefinitely.

Rhode Island

2/3 of maximum term of imprisonment for most serious charged offense.

South Carolina

90 days total.

South Dakota

1 year for other than Class A or B felony; in those cases, maximum sentence
could have received.

Tennessee no maximum treatment; no requirement for charges dismissed.
Texas 180 days maximum.
Utah 36 months if charged with aggravated murder; 18 months serious felony; 1
year all other charges (not to exceed maximum penalty).
Vermont No commitment
Misdemeanors max 45 days (except for “peeping into dwelling/enclosure or
Virginia disorderly conduct in public places); for all other charges — lesser of max
penalty or 5 years, except murder charge, no limit.
Non-felony & no history of violence or previous findings of IST or NGRI = no
Washington commitment Non-felony and history of one or more violence acts or
previously been found IST or NGRI = 120 days
West Virginia | 9 months
Wisconsin Lesser of 12 months or max sentence
Wyoming No maximum.

Source: Based on a 2005 review of the 50 state statutes and District of Columbia, conducted by the
Maryland Disability Law Center.
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Abstract

While a vast amount of research has focused on the evaluation of competency to stand trial, there is a relative dearth of research
on competency restoration. Only recently have systematic research efforts begun to focus on the issue of restoration. Two
primary areas of inquiry regarding restoration have emerged: the prediction of restorability (and the examination of variables
related to successful and unsuccessful restoration attempts) and the investigation of various treatment programs for
competency restoration. This article will briefly summarize the recent research with respect to these two areas and will
highlight deficiencies in our current knowledge with the hope of providing an impetus for future research on competency

restoration and related issues.

Keywords

competency to stand trial, competency, restoration, treatment

Incompetency to stand trial is a legal concept of jurisprudence
that allows defendants who are unable to participate in their
own defense to postpone their trial until competency is
regained. The U.S. Supreme Court established the current legal
standard for determining competency to stand trial in Dusky v.
United States (1960), and every jurisdiction has adopted or
adapted this standard into their competency statutes. The issue
of how to deal with incompetent defendants, however, was not
addressed in Dusky.

Until the landmark case of Jackson v. Indiana (1972), most
states allowed the automatic and indefinite confinement of
incompetent defendants. This resulted in many defendants
being held for lengthy periods of time, often beyond the sen-
tence that might have been imposed had they been convicted.
In Jackson, the Supreme Court held that a defendant committed
solely on the basis of incompetency “cannot be held more than
the reasonable period of time necessary to determine whether
there is a substantial probability that he will attain that
capacity in the foreseeable future” (p. 738). The Court did not
specify restrictions to the length of time a defendant could
reasonably be held, nor did it indicate how progress toward the
goal of regaining competency could be assessed. Nevertheless,
this decision resulted in changes to state laws regarding confine-
ment of incompetent defendants. Many states now place limits
on the maximum length of time an incompetent defendant can
be held and, if a defendant is determined to be unlikely to ever

regain competency, the commitment must be terminated. It is
worth noting, however, that some states appear to continue to
circumvent Jackson by allowing long-term and even indefinite
confinement of incompetent defendants (Miller, 2003).

Since 1980, a relatively limited amount of research has
begun to accumulate with respect to the issue of competency
restoration. Although outpatient treatment is possible, most
treatment continues to take place in residential forensic facili-
ties (Miller, 2003). The vast majority—around 75%—of
incompetent defendants are returned to court as competent
within about 6 months (Bennett & Kish, 1990; Golding, Eaves,
& Kowaz, 1989; Morris & Parker, 2008; Nicholson &
McNulty, 1992). In general, research has examined two types
of questions: (a) whether there are certain variables that can
predict who will and will not regain competency and (b)
whether certain types of treatment programs are more success-
ful than others. We will review the literature on these two ques-
tions in the next two sections.
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Prediction of Restorability

As a result of the Jackson decision, mental health professionals
are often required to predict a defendant’s probability of regain-
ing competency. That is, examiners must determine if compe-
tency can be restored in a reasonable amount of time.
Extrapolating from the work of Meehl (1954), it could be argued
that, due to the low base rate of failure to restore competency,
evaluators could not predict with any degree of accuracy those
defendants who would not regain competency, as those evalua-
tors were likely to automatically assume that competency could
be restored. Indeed, in 1980, Roesch and Golding speculated
that mental health professionals were limited in their ability to
predict which defendants would not be restorable to compe-
tence. Research conducted since then has confirmed that the
ability of clinicians to predict competency restoration is poor
(Carbonell, Heilbrun, & Friedman, 1992; Hubbard, Zapf, &
Ronan, 2003; Nicholson, Barnard, Robbins, & Hankins, 1994;
Nicholson & McNulty, 1992). An early study conducted by
Cuneo and Brelje (1984) illustrates the problems in predicting
restoration. These researchers found a 78% accuracy rate for
professionals who were asked to predict whether competency
would be restored within 1 year. Although at first glance, this
rate may seem impressive, it becomes less so when the high base
rate for restoration is taken into consideration (i.e., the fact that
most defendants are restored within a 6-month period).
The false-positive rate (i.e., the proportion of defendants who
are predicted to regain competency but do not) is a more appro-
priate statistic to evaluate the ability to accurately predict
responsiveness to treatment. In the Cuneo and Brelje study, the
false-positive rate was 23%. Thus, it appears that clinicians have
a difficult time identifying the smaller percentage of incompetent
defendants who will not respond to treatment.

Hubbard and Zapf (2003) used logistic regression to inves-
tigate the variables related to predictions of restorability in a
sample of 89 incompetent defendants and found that current
violent charge and previous criminal history were the two most
significant predictors of restorability decisions. In attempting
to explain this finding, the authors interviewed key players in
the forensic system who postulated that this might be the result
of political pressure to hold accountable and to take to trial
those individuals charged with violent crimes and those with
criminal histories. When criminal, diagnostic, and sociodemo-
graphic variables were considered individually, defendants pre-
dicted to not be restorable were more likely to be older and to
have impairment in the ability to understand information about
the legal process, whereas those predicted to be restorable were
more likely to have less serious diagnoses (i.e., nonpsychotic
mental disorders) and more serious, violent criminal histories
(Hubbard et al., 2003).

In a statistically well-controlled study on prediction of com-
petence restoration, Mossman (2007) examined the records of
351 inpatient pretrial defendants who underwent competence
restoration at a state psychiatric facility in Ohio, to determine
whether there were certain variables available to forensic exam-
iners that could predict restoration outcome. The variables of

interest included demographic characteristics, diagnoses,
symptom patterns, criminal charges, number of prior psychiatric
hospitalizations, and cumulative prior length of stay. Mossman
found that there were two typical instances in which a defendant
might be considered to have a low probability of restoration:
first, if the basis for the defendant’s incompetence was a long-
standing psychotic disorder that had resulted in lengthy periods
of hospitalization, and second, if the basis for the defendant’s
incompetence was an irremediable cognitive disorder, such
as mental retardation, that resulted in a limited grasp of the
information that an examiner attempted to convey during an
evaluation. Each of these scenarios appears to result in a
well-below-average chance of successful restoration.

In a similar study, Morris and Parker (2008) examined data
from 1,475 admissions for competency restoration in Indiana
between 1988 and 2005 to determine the factors associated
with successful restoration to competence. These authors
reported that 72.3% of the admissions over this time period
were restored to competence within 6 months and 83.9% within
1 year. In addition, those with mood disorders were most likely
to be restored to competence and were significantly more likely
to be restored than were those diagnosed with psychotic disor-
ders. Defendants with mental retardation (either alone or in
conjunction with a mental illness) were significantly less likely
to be restored than were defendants with any other psychiatric
disorder, and those diagnosed with both mental retardation and
amental illness were significantly less likely to be restored than
were defendants with mental retardation alone. Regression
analyses indicated that females and those with affective disor-
ders were most likely to be successfully restored, whereas older
age, mental retardation, and a psychotic diagnosis were signif-
icantly related to a decreased chance of restoration.

The available research has provided two important insights
for clinicians who are required to make predictions regarding
restorability and for lawmakers charged with developing or
refining competency statutes. First, the vast majority of defen-
dants are restored to competency within a 6-month period (and
even more within 1 year). Second, certain characteristics have
been consistently suggestive of a reduced chance of successful
restoration: older age, a diagnosis of mental retardation, and a
diagnosis of psychotic disorder (especially if it has resulted in
lengthy periods of hospitalization). This is important informa-
tion for evaluators to consider when opining about the chances
of a defendant’s successful restoration.

The weaknesses in the available research, however, are its
primary focus on diagnosis as a psychiatric indicator of success-
ful or unsuccessful restoration and its reduction of competence
to a single construct. Information regarding the specific symp-
toms associated with unsuccessful and successful restoration
attempts and the specific competency-related abilities that are
impaired and/or remediable would be more useful in this regard.
To date, research on competency (and other psycho-legal issues)
has focused almost solely on diagnosis as a psychiatric indicator;
however, diagnosis per se is far less informative than is informa-
tion regarding the extent to which specific psychiatric symptoms
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are associated with competency-related deficits and successful
and/or unsuccessful restoration attempts.

Only relatively recently have some investigators begun to
focus more on the specific competency-related abilities than
on competency as a singular construct (see Jacobs, Ryba, &
Zapf, 2008; Viljoen, Zapf, & Roesch, 2003). Moving forward,
research that examines both symptom-level impairments and
competency-specific deficits will provide a more detailed illus-
tration of the ways in which specific symptoms (regardless of
diagnosis) impact various competency-related abilities. This
information could provide key insights regarding the types of
symptoms and competency-related deficits that have the most
significant implications for competency status and successful
remediation. Competency restoration programs could then be
developed and tailored to individual defendants and their spe-
cific symptoms and deficits.

Treatment Programs for Competency
Restoration'

Incompetence is predicated on two components: a mental dis-
order or cognitive impairment and a deficit in one or more
competency-related abilities that occurs as a result of the men-
tal disorder or cognitive impairment. Thus, treatment programs
for the restoration of competency have typically targeted both
mental disorder/cognitive impairment and competency-related
abilities. It is often the case that improvement in the underlying
mental disorder or cognitive impairment results in improve-
ment in competency-related deficits. The most common form
of treatment for the restoration of competency involves the
administration of psychotropic medication.

The majority of incompetent defendants consent to the use
of medication. The issue of an incompetent defendant refusing
to consent has been tested in a number of court cases (e.g.,
Washington v. Harper, 1990; Riggins v. Nevada, 1992). The
U.S. Supreme Court held, in Sell v. United States (2003), that
antipsychotic drugs could be administered against the defen-
dant’s wishes for the purpose of restoring competency, but only
in rare, limited circumstances. Writing for the majority, Justice
Breyer noted that a court “must find that medication is substan-
tially likely to render the defendant competent to stand trial and
substantially unlikely to have side effects that will interfere sig-
nificantly with the defendant’s ability to assist counsel in con-
ducting a defense” (p. 167).

Although medication is the most frequent treatment, some
jurisdictions have established educational treatment programs
designed to increase a defendant’s understanding of the legal
process or individualized treatment programs that confront the
problems that hinder a defendant’s ability to participate in his
or her defense (competence-related deficits). In addition, some
jurisdictions have implemented treatment programs specifi-
cally targeted toward those defendants found incompetent to
proceed on the basis of mental retardation.

The success of treatment programs for the restoration
of competence is variable and dependent upon the type of treat-
ment program and the type of defendant targeted. Anderson

and Hewitt (2002) examined treatment programs designed to
restore competency in defendants with mental retardation and
found that only 18% of their sample was restored. These
researchers concluded that “for the most part, competency
training for defendants with [mental retardation] might not
be that effective” (p. 349). Other researchers and commenta-
tors have found similar results and have noted the difficulty
in treating a chronic condition such as mental retardation
(Appelbaum, 1994; Pinals, 2005; Wall, Krupp, & Guilmette,
2003).

Treatment programs that target defendants with various
other types of mental disorders have met with more success,
in that larger proportions of the defendants are restored to com-
petency. Siegel and Elwork (1990) evaluated the use of an edu-
cational program as part of the competency restoration process
by comparing randomly assigned control and experimental
groups. The experimental condition included the use of a
videotape that described the roles of courtroom personnel and
court procedure, as well as group problem-solving sessions in
which problems arising from a defendant’s actual legal case
were presented and discussed. Results showed greater improve-
ment on Competency Assessment Instrument scores for the
experimental group and a greater number of staff recommenda-
tions of competency to stand trial (45 days after treatment, 43%
of the treated group, but only 15% of the controls were consid-
ered competent by staff).

Bertman and colleagues (2003) examined the effectiveness
of three types of treatment programs for the restoration of com-
petence: standard hospital treatment, legal rights education,
and deficit-focused (competency-related, not psychiatric, defi-
cits) remediation. While the individualized treatment programs
(both legal rights education and deficit-focused remediation)
led to higher scores on posttreatment competency measures
than did standard hospital treatment, the authors were unable
to tease apart whether this was a result of the individualized
attention or simply a result of the greater number of treatment
sessions that those in the individualized treatment groups
received. Thus, it is not clear that individualized treatment pro-
grams that target specific underlying deficits for each defen-
dant are any more effective than educational programs that
teach defendants about their legal rights.

What the available research appears to indicate is that suc-
cessful restoration is related to how well the defendant responds
to psychotropic medications administered to alleviate the symp-
toms of the mental disorder. The addition of an educational com-
ponent (either general or individualized) appears to offer some
benefit for increasing a defendant’s legal knowledge; however,
to date, there has not been any published research that specifi-
cally examines how either the improved symptoms of mental
disorder or improved legal knowledge might impact a defen-
dant’s specific competency-related abilities or deficits. Once
again, it becomes clear that more information regarding the
interplay between psychiatric symptoms and competency-
related abilities or deficits could provide better direction for the
development and personalization of competency restoration
programs.
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Call for Research

Recently, Schwalbe and Medalia (2007) have argued for the
use of cognitive remediation as an adjunct to competency
restoration programs on the basis that there is evidence to sug-
gest that it leads to improved cognitive functioning (e.g.,
improved attention, reasoning, memory, executive function),
which not only improves the success of competency training
but also improves the individual competency-related abilities
required of a defendant (i.e., the specific prongs of the Dusky
standard). Although they provide no data, Schwalbe and
Medalia make a sound, rational argument for the inclusion of
a specific treatment component that targets the exact abilities
to be restored. This is precisely the type of rationale upon
which treatment programs for competency restoration should
be developed and tested.

Future research on competency restoration is necessary to
further develop and refine effective competency restoration
programs for various types of defendants. Focusing on specific
cognitive deficits and symptoms of mental disorder and the
interplay between these and various competency-related abil-
ities and deficits will provide critical information to increase
our understanding of both the construct of competence (and all
that it entails) and how we can develop and refine effective
interventions for the successful restoration of competency.

Notes

1. Our discussion of treatment focuses on adults found incompetent.
As Viljoen and Grisso comment (2007), adolescent competence
concerns are due infrequently to mental illness but more often to
deficits stemming from developmental immaturity and/or mental
retardation. As a consequence, neither psychotropic medication
nor psychoeducational programs are likely to be effective.
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defendants appear to be unrestorable.
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using cognitive remediation to improve specific competence-
related abilities in unrestorable or hard-to-restore defendants.
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of juvenile incompetence and discusses potential remediation
strategies.
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Evaluation of Competence to Stand Trial in Adults

PATRICIA A. ZAPF AND RONALD ROESCH

his chapter provides a review of the legal

context for competency evaluations and the
relevant forensic mental health concepts, a discus-
sion of the empirical foundations and limitations of
competency evaluation, and information about the
evaluation process, report writing, and testimony
for legal professionals involved in cases where the
competency issue is raised (see Zapf & Roesch,
2009, for a more detailed review).

LEGAL CONTEXT

The legal context for competency to stand trial in
the United States can be traced back to English
common law dating from at least the 14th century.
The competency doctrine evolved at a time when
defendants were not provided with the right to assis-
tance of counsel and, in many cases, were expected
to present their defense alone and unaided.

Various legal commentators have delineated sev-
eral principles underlying the rationale for the com-
petency doctrine. The Group for the Advancement
of Psychiatry (1974) summarized four underlying
principles: (1) to safeguard the accuracy of any
criminal adjudication; (2) to guarantee a fair trial;
(3) to preserve the dignity and integrity of the legal
process; and (4) to be certain that the defendant,
if found guilty, knows why he is being punished
(p- 889). Bonnie (1992) explained that allowing
only those who are competent to proceed protects
the dignity, reliability, and autonomy of the pro-
ceedings. The underlying rationale, then, concerns
both the protection of the defendant as well as the
protection of the state’s interest in fair and reliable
proceedings.

Although the term competency to stand trial has
been used for centuries, there has begun a recent
shift in terminology to reflect the fact that the vast
majority of cases are plead out before getting to
trial and that the issue of “trial” competency can

be raised at any stage of the proceedings—from
arrest to verdict to sentencing. Bonnie (1992),
Poythress and colleagues (1999, 2002), and others
have suggested the use of terms such as adjudica-
tive competence or competence to proceed to better
reflect the reality of this doctrine. Throughout this
chapter the terms competency to stand trial, adjudica-
tive competence, and competency to proceed are used
interchangeably.

Legal Standards for Competency
Legal standards for adjudicative competence clearly
define competency as an issue of a defendant’s
present mental status and functional abilities as
they relate to participation in the trial process. This
distinguishes competency from criminal responsibil-
ity, which refers to a defendant’s mental state at the
time of the offense. In an extremely brief decision,
the U.S. Supreme Court established the modern-
day standard for competency to stand trial in Dusky
v. United States (1960). Citing a recommendation
of the Solicitor General, the Court held that “the
test must be whether he has sufficient present abil-
ity to consult with his lawyer with a reasonable
degree of rational understanding—and whether he
has a rational as well as factual understanding of the
proceedings against him” (p. 402).

Fifteen years after Dusky, the United States
Supreme Court in Drope v. Missouri (1975)
appeared to elaborate slightly on the competency
standard by including the notion that the defendant
must be able to “assist in preparing his defense”
(p.171). Legal scholars, such as Bonnie (1993), as
well as the American Bar Association Criminal Jus-
tice Mental Health Standards (1989), indicated that
Drope added another prong to Dusky by requiring
that defendant be able to “otherwise assist with his
defense” (ABA, 1989, p. 170). Similarly, the addi-
tion of this “otherwise assist” prong to the Dusky
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standard has been affirmed in cases such as United
States v. Duhon (2000).

The federal standard for competency and each
of the states’ competency standards mirror Dusky,
either verbatim or with minor revision, but at least
five states (Alaska, Florida, Illinois, New Jersey,
Utah) have also expanded or articulated the Dusky
standard to include specific functional abilities.
Since the definition of competency varies by state,
it is necessary for an evaluator to consult the rel-
evant competency statutes and definitions before
proceeding with the evaluation of a defendant’s
competency. Legal professionals who retain com-
petency evaluators may wish to confirm that the
evaluator is familiar with the relevant jurisdictional
standards and procedures.

Case Law Subsequent to Dusky
Case law subsequent to Dusky serves to offer some
elaboration and interpretation of that competency
standard. In Wieter v. Settle (1961), the United
States District Court for the Western District of
Missouri determined that it was improper to fur-
ther detain a defendant who had been charged with
a misdemeanor offense and held for 18 months
for competency restoration since prosecution was no
longer probable. In delivering the court’s opinion,
Chief Judge Ridge delineated a series of eight func-
tional abilities related to Dusky that a defendant
must possess to be competent (see p. 320).

The U.S. Court of Appeals considered the rel-
evance of amnesia to adequate participation in legal
proceedings in Wilson v. United States (1968). The
court, in Wilson, delineated six factors that need to
be considered (see pp. 463-464). The Wilson fac-
tors clearly specify a functional approach to evalu-
ating competency, in which the specific deficits of a
defendant would be related to the legal context.

All defendants are provided the Constitutional
right to assistance of counsel; however, defendants
may choose to waive this right and represent them-
selves (to appear pro se). This raises the question
of whether competence to waive counsel should
be evaluated separately from competency to stand
trial. The U.S. Supreme Court considered the issue
of whether a higher standard should apply for waiv-
ing counsel or pleading guilty in Godinez v. Moran
(1993). The U.S. Supreme Court rejected the argu-
ment that although the defendant was found com-
petent to stand trial, he was not competent to waive
his right to counsel and represent himself, and held

that “while the decision to plead guilty is undeni-
ably a profound one, it is no more complicated
than the sum total of decisions that a defendant
may be called upon to make during the course of
a trial...Nor do we think that a defendant who
waives his right to the assistance of counsel must be
more competent than a defendant who does not,
since there is no reason to believe that the decision
to waive counsel requires an appreciably higher
level of mental functioning than the decision to
waive other constitutional rights” (p. 2686). Thus,
the Court in Godinez indicated that the Dusky stan-
dard is the Constitutional minimum to be applied,
regardless of the specific legal context, and that a
defendant’s decision-making abilities appear to be
encompassed within this standard.

The Supreme Court revisited the issue of com-
petency to represent oneself (proceed pro se) in
Indiana v. Edwards (2008), where it considered the
issue of whether a State, in the case of a criminal
defendant who meets the Dusky standard for com-
petence to stand trial, can limit a defendant’s right
to self-representation by requiring that the defen-
dant be represented by counsel at trial. The Court
answered in the affirmative, thereby establishing
that competence to proceed pro se requires a higher
level of competence than competence to stand trial,
but was silent on the issue of how this should be
determined. The Court was clear to make the dif-
ferentiation between their decision in Edwards and
that in Godinez by stating that the issue in Godinez
was whether the defendant was competent to waive
counsel, not represent himself.

Competency Procedures
Legal procedures are well established to ensure that
defendants are competent to proceed. In Pate v.
Robinson (1966), the Supreme Court held that the
competency issue must be raised by any officer of
the court (defense, prosecution, or judge) if there
is a bona fide doubt as to a defendant’s competence.
The threshold for establishing a bona fide doubt is
low, and most courts will order an evaluation of
competence once the issue has been raised. Com-
menting on its decision in Pate, the Supreme Court
in Drope v. Missouri (1975) noted that “evidence
of a defendant’s irrational behavior, his demeanor
at trial, and any prior medical opinion on compe-
tence to stand trial are all relevant in determining
whether further inquiry is required, but that even
one of these factors standing alone may, in some
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circumstances, be sufficient” (p. 180). The Drope
Court added that even when a defendant is com-
petent at the outset of trial, the trial court should
be aware of any changes in a defendant’s condition
that might raise question about his competency to
stand trial. Thus, the issue of competency can be
raised at any time prior to or during a trial.

Mental health professionals are called upon to
evaluate defendants with respect to their compe-
tency and once the evaluation has been completed
and a report submitted to the court, a hearing is
scheduled to adjudicate the issue of competence
(these hearings usually take place in front of a
judge but a few jurisdictions allow for a jury to hear
the issue of competency in certain circumstances).
Cooper v. Oklahoma (1996) established that incom-
petency must be proved by a preponderance of
evidence, and not the higher standard of clear
and convincing evidence. The evaluator’s report is
highly influential in the court’s decisions. Often, the
opinion of a clinician is not disputed, and the court
may simply accept the recommendations made in
the report. Indeed, research has shown that the
courts agree with report recommendations upwards
of 90% of the time (Hart & Hare, 1992; Zapf, Hub-
bard, Cooper, Wheeles, & Ronan, 2004). Thus,
this appears to be the norm in those jurisdictions
in which the court orders only one evaluator to
assess competency. Hearings on the issue of com-
petency appear to occur more often, although still
relatively infrequently, in those jurisdictions where
two experts are asked to evaluate competency.

Defendants determined to be competent may
then proceed with trial or with another disposi-
tion of their criminal case. The trial of defendants
found incompetent is postponed until competency
has been restored or, in a small percentage of cases,
until a determination is made that the defendant is
unlikely to regain competency.

Competency Restoration
Until the landmark case of Jackson v. Indiana
(1972), most states allowed the automatic and
indefinite confinement of incompetent defendants.
This resulted in many defendants being held for
lengthy periods of time, often beyond the sentence
that might have been imposed had they been con-
victed. This practice was challenged in Jackson. The
U.S. Supreme Court in Jackson held that defendants
committed solely on the basis of incompetency
“cannot be held more than the reasonable period

of time necessary to determine whether there is a
substantial probability that he will attain that capac-
ity in the foreseeable future” (p. 738). The Court
did not specify limits to the length of time a defen-
dant could reasonably be held, nor did it indicate
how progress toward the goal of regaining compe-
tency could be assessed. Nevertheless, this decision
resulted in changes to state laws regarding confine-
ment of incompetent defendants.

Many states now place limits on the maxi-
mum length of time a defendant can be held and,
if a defendant is determined to be unlikely to ever
regain competency, the commitment based on
incompetency must be terminated. However, in
many states the actual impact of Jackson may be
minimal (Morris, Haroun, & Naimark, 2004). State
laws regarding treatment of incompetent defen-
dants vary considerably, and Morris and colleagues
found that many states ignore or circumvent Jackson
by imposing lengthy commitment periods before a
determination of unrestorability can be made, or
tie the length of confinement to the sentence that
could have been imposed had the individual been
convicted of the original charge(s). Even after a
period of confinement and a determination that
competency is unlikely to be restored in the fore-
seeable future it is possible that such defendants
could be civilly committed, but United States v.
Duhon (2000) makes clear that defendants who are
not dangerous must be released. Charges against
defendants who are not restorable are typically dis-
missed, although sometimes with the provision that
they can be reinstated if competency is regained.

Medication
Medication is the most common and arguably
most effective means of treatment for incompetent
defendants; however, defendants do have the right
to refuse medication. There have been two major
cases decided by the U.S. Supreme Court deal-
ing with the issue of the involuntary medication
of defendants who had been found incompetent
to stand trial. In Riggins v. Nevada (1992), David
Riggins had been prescribed Mellaril® and found
competent to stand trial. He submitted a motion
requesting that he be allowed to discontinue the
use of this medication during trial, in order to
show jurors his true mental state at the time of the
offense since he was raising an insanity defense. His
motion was denied and he was convicted of murder
and sentenced to death. The U.S. Supreme Court
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reversed his conviction, holding that his rights were
violated. Specifically, the Court found that the trial
court failed to establish the need for and medical
appropriateness of the medication. In addition,
the Court also addressed the issue of whether the
involuntary use of antipsychotic medications may
affect the trial’s outcome (see p. 127).

The U.S. Supreme Court further specified the
criteria to determine whether forced medication
is permissible in the case of Sell v. United States
(2003). In Sell the Supreme Court held that antip-
sychotic drugs could be administered against the
defendant’s will for the purpose of restoring com-
petency, but only in limited circumstances. Writing
for the majority, Justice Breyer noted that involun-
tary medication of incompetent defendants should
be rare, and identified several factors that a court
must consider in determining whether a defen-
dant can be forced to take medication, including
whether important governmental interests are at
stake; whether forced medication will significantly
further those interests (i.e., the medication is sub-
stantially likely to render the defendant competent
to stand trial and substantially unlikely to interfere
significantly with the defendant’s ability to assist
counsel); whether involuntary medication is neces-
sary to further those interests (i.e., alternative, less
intrusive treatments are unlikely to achieve substan-
tially the same results); and whether administering
drugs is medically appropriate (see p. 167).

FORENSIC MENTAL
HEALTH CONCEPTS
Evaluation of a defendant’s psychological function-
ing is an essential component of the assessment of
competency. Though not clearly specified in the
Dusky decision, most state laws require that a find-
ing of incompetence be based on the presence of a
mental disorder. Once the presence of mental dis-
ease or defect has been established, the following
must ensue: (1) evaluation of relevant functional
abilities and deficits; (2) determination of a causal
connection between any noted deficits and mental
disorder; and (3) specification of how these deficits

may have an impact upon functioning at trial.

Mental Illness as a Prerequisite
for Incompetence
Determination of serious mental disorder, cognitive
deficit, or mental retardation is merely the first step
in finding a defendant incompetent to stand trial.

As Zapf, Skeem, and Golding (2005) noted, “the
presence of cognitive disability or mental disorder
is merely a threshold issue that must be established
to ‘get one’s foot in the competency door’” (p. 433).
Although evaluators a few decades ago appeared
to base competency decisions largely on a finding
of psychosis or mental retardation (see Roesch &
Golding, 1980, for a review), it is now recognized
that the presence of a diagnosis, even severe mental
disorder, is not by itself sufficient to find a defen-
dant incompetent. Psychosis is significantly cor-
related with a finding of incompetence; that is, a
majority of incompetent defendants are diagnosed
with some form of psychosis (mental retardation
and organic brain disorders account for most of
the remaining diagnoses). However, only about half
of evaluated defendants with psychosis are found
incompetent (Nicholson & Kugler, 1991), a clear
indication that incompetence is not equated with
psychosis. Rather, it is necessary for the evaluator to
delineate a clear link (causal connection) between a
defendant’s mental impairments and his ability to
participate in legal proceedings. This is referred to
as a functional assessment of competency.

Before turning to a discussion of functional
assessment, it is important to note that a defendant
may have clearly demonstrable pathology, but the
symptoms or observable features may be irrelevant
to the issue of competency. Such features would
include depersonalization, derealization, suicidal
ideation, and poor insight. Even a person who meets
civil commitment criteria may be considered com-
petent to stand trial, although there does appear to
be a strong relationship between incompetence and
commitability. For the most part, evaluators will
need to determine that the level of mental disor-
der is severe enough to affect a defendant’s ability
to proceed with trial. A diagnosis is useful in this
regard, but more attention should be paid to symp-
toms rather than broad diagnostic categories. Many
incompetent defendants have a diagnosis of schizo-
phrenia, for example, but it is the specific symptoms
that will be relevant to the competency evaluation.

It is most helpful to evaluators if legal counsel
is able to provide information regarding the types
of symptoms (behaviors, observations) that appear
to impair or limit his or her discussions or interac-
tions with the defendant. Any observations regarding
the defendant and his or her demeanor, thoughts,
actions, or behaviors should be passed along to the
evaluator. Although relevant symptoms can vary
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widely, there are a few that tend to be more preva-
lent in incompetent defendants. These include for-
mal thought disorder (as indicated by disorganized
speech, loose associations, tangentiality, incoherence,
or word salad); concentration deficits; rate of think-
ing (abrupt and rapid changes in speech or profound
slowing of thought or speech); delusions (strongly
held irrational beliefs that are not based in reality);
hallucinations (sensory perceptions in the absence of
a stimulus); memory deficits; and mental retardation
or intellectual or developmental disability.

Psycholegal/Competence-
Related Abilities

A review of competency case law (including Dusky,
Drope, Wieter, Godinez, Edwards, and other relevant
cases), legal commentary (such as Bonnie’s recon-
ceptualization of the construct of competence, 1992,
1993), and the available body of literature on com-
petency evaluation and research indicates a number
of psycholegal abilities relevant to the issue of com-
petence. These include understanding, appreciation,
reasoning, consulting with counsel, assisting in one’s
defense, and decision-making abilities. Each of these
areas will be an important and relevant area of focus
for an evaluation of competency.

Understanding

Within the context of competence to stand trial,
factual understanding generally encompasses the
ability to comprehend general information about
the arrest process and courtroom proceedings. The
defendant’s factual understanding of the legal pro-
cess includes a basic knowledge of legal strategies
and options, although not necessarily as applied to
the defendant’s own particular case (case-specific
understanding usually is encompassed by appre-
ciation [rational understanding]; see next section).
Thus, the competence-related ability to understand
involves the defendant’s ability to factually under-
stand general, legally relevant information.

Appreciation
Appreciation generally refers to a defendant’s
rational understanding and encompasses specific
knowledge regarding and accurate perception of
information relevant to the role of the defendant
in his or her own case. Within the context of com-
petence to stand trial, appreciation encompasses
the ability to comprehend and accurately perceive
specific information regarding how the arrest and

courtroom processes have affected or will affect the
defendant. The defendant’s appraisal of the situa-
tion must be reality-based, and any decisions that
he or she makes about the case must be made on
the basis of reality-based information. Thus, the
competence-related ability to appreciate involves
the application of information that the defendant
factually understands to the specific case in a ratio-
nal (ie., reality-based) manner.

Reasoning

Reasoning generally refers to a defendant’s ability to
consider and weigh relevant pieces of information in
a rational manner in arriving at a decision or a con-
clusion. To demonstrate appropriate reasoning abil-
ity the defendant must be able to communicate in a
coherent manner and make decisions in a rational,
reality-based manner undistorted by pathology. It is
important to distinguish between the outcome of a
decision and the process by which the decision is
made. What is important is not the outcome of the
decision but that the defendant be able to use appro-
priate reasoning processes—weighing, comparing,
and evaluating information—in a rational manner.
In the case of a defendant who is proceeding with
the assistance of an attorney, reasoning encompasses
the ability of the defendant to consult with counsel
and to make rational decisions regarding various
aspects of participation in his or her defense.

Consulting and Assisting
Although the Dusky standard indicates that the
defendant must be able to “consult with his law-
yer,” the U.S. Supreme Court in Drope v. Missouri
(1974) used the terminology “assist in preparing
his defense” and the Federal standard (U.S. Code
Annotated, Title 18, Part III, chapter 13, sec-
tion 4241) indicates that the defendant must be
able to “assist properly in his defense” Thus, the
defendant’s ability to consult with and assist coun-
sel must be considered as part of the competency
assessment. The defendant must be able to engage
with counsel in a rational manner; thus, effectively
assisting counsel requires that the defendant be able
to communicate coherently and reason.

Decision Making
Closely tied to the abilities to appreciate, reason,
and assist counsel is the ability to make decisions.
The US. Supreme Court decision in Cooper v.
Oklahoma (1996) appeared to equate a defendant’s
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inability to communicate with counsel with incapac-
ity to make fundamental decisions. In addition, the
Supreme Court in Godinez incorporated decision-
making abilities about the case into the standard
for competence. Thus, a defendant’s decision-mak-
ing abilities with respect to specific, contextually
relevant aspects of the case need be considered in
the trial competency evaluation. It is important to
note that research examining the content of com-
petency evaluation reports has shown that certain
abilities important and relevant to competence to
stand trial, such as decision-making abilities, have
rarely been addressed by evaluators in their reports
(LaFortune & Nicholson, 1995; Skeem, Golding,
Cohn, & Berge, 1998). Thus, legal counsel should
ensure that competency evaluators are including
this information in their evaluation reports.

Functional and Contextual Nature of
Competency and its Evaluation

A functional assessment dictates that competency to
stand trial cannot simply be assessed in the abstract,
independent of contextual factors. Thus, an evalua-
tion of contextual factors should always take place.
This is the essence of a functional approach to
assessing competence, which posits that the abili-
ties required by the defendant in his or her specific
case should be taken into account when assessing
competence. The open-textured, context-dependent
nature of the construct of competency to stand trial
was summarized by Golding and Roesch (1988):

Mere presence of severe disturbance (a psy-
chopathological criterion) is only a threshold
issue—it must be further demonstrated that
such severe disturbance in this defendant, fac-
ing these charges, in light of existing evidence,
anticipating the substantial effort of a par-
ticular attorney with a relationship of known
characteristics, results in the defendant being
unable to rationally assist the attorney or to
comprehend the nature of the proceedings
and their likely outcome. (p. 79)

The importance of a person-context interac-
tion has also been highlighted by Grisso (2003),
who defined a functional assessment in the follow-
ing manner:

A decision about legal competence is in part
a statement about congruency or incongruency

between (a) the extent of a person’s functional
ability and (b) the degree of performance demand
that is made by the specific instance of the con-
text in that case. Thus an interaction between
individual ability and situational demand, not
an absolute level of ability, is of special signifi-
cance for competence decisions. (pp. 32-33)

Obviously, a functional assessment requires
evaluators to learn about what may be required of a
particular defendant. Some of this information may
be provided by the defendant but other information
will need to come from court documents and from
the defendant’s legal counsel. Some cases are more
complex than others and may, as a result, require
different types of psycholegal abilities. As Rogers
and Mitchell (1991) note, the requisite level of
understanding for a complex crime is higher than
for a less complex one. Thus, it may be that the
same defendant is competent for one type of legal
proceeding but not for others. In cases in which a
trial is likely, a defendant’s demeanor in court and
the ability to testify will certainly be of relevance.
A defendant who is likely to withdraw into a cata-
tonic-like state if required to testify, or one who
may appear to jurors as not caring or not paying
attention to the trial due to medication side effects,
may not be capable of proceeding. But these same
defendants may be able to proceed if the attorney
intends to plea bargain.

Unfortunately, research has indicated that evalu-
ators often fail to relate specific abilities and deficits
to the particular case (Heilbrun & Collins, 1995)
and that they often fail to provide a discussion of
the link between symptomatology and legal abili-
ties in their evaluation reports (Skeem et al., 1998).
Legal counsel should expect an evaluator to ask for
detailed information regarding those abilities that
will be required of the particular defendant in the
particular case so as to guide their competency-
related inquiries. In addition, legal counsel should
expect that evaluators might ask to observe their
interactions with the defendant so as to truly per-
form a functional evaluation of the defendant’s abil-
ity to relate to counsel, communicate with counsel,
and participate in his or her own defense. If these
requests do not occur, legal counsel should feel
comfortable in raising these issues with the evalua-
tor so as to ensure that a contextual and functional
evaluation, in line with current best practices, is
conducted.
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EMPIRICAL FOUNDATIONS
AND LIMITS

Prior to 1980, research on competency to stand trial
was limited; however, the past few decades have wit-
nessed a surge in research on this issue and there cur-
rently exists a robust literature in this area. In addition
to research on various aspects of competency, struc-
tured and semi-structured instruments for assessing
competency to stand trial have been developed. A
review of this literature is well beyond the scope of
this chapter, but this section will highlight those areas
in which a literature base exists and attempt to pro-
vide a representative sample of the findings. More
detailed information about all aspects of this section
can be found in Zapf and Roesch (2009).

Research on Adjudicative Competence
The available research on adjudicative competence
has mainly focused on procedural and assessment
issues, the characteristics of referred and incom-
petent populations, the reliability and validity of
competency evaluation, and the development and
validation of instruments for the evaluation of com-
petency. In addition, a limited but growing literature
is developing on the restoration of competence. We
will attempt to highlight representative findings in
each of these areas.

Procedural Issues

Poythress and colleagues (2002) reported a series
of studies of defense attorneys in several jurisdic-
tions who responded to questions about their per-
ceptions of the competence of their clients. These
researchers found that the lawyers had concerns
about the competency of their clients in 8% to 15%
of the cases; however, competency evaluations were
requested in less than half of these cases (in some
of those cases where competency evaluations were
not requested, the attorney tried to resolve the con-
cerns through informal means, such as including
a family member in the decision-making process).
Poythress and colleagues noted that the attorneys
indicated that their concerns were based on the
functional abilities of the clients, such as communi-
cating facts and decision-making capacity.

Reasons other than a concern about a defen-
dant’s competency may at least partially account
for the consistent finding that only a small percent-
age of defendants referred for competency evalua-
tions are found incompetent. Roesch and Golding
(1980) reported on 10 studies conducted prior to

1980 and found an average incompetency rate of
30%. They also noted a considerable range of rates,
with some jurisdictions finding almost no referred
defendants to be incompetent while others reported
rates as high as 77%. A recent meta-analysis of 68
studies found the rate of incompetence to be 27.5%
(Pirelli, Gottdiener, & Zapf, 2011).

Characteristics of Referred and

Incompetent Defendants
A vast amount of the competency research has
examined the characteristics of both referred indi-
viduals as well as those found incompetent. Defen-
dants referred for competency evaluations are often
marginalized individuals with extensive criminal
and mental health histories. Research has indicated
that the majority of these defendants tend to be
male, single, unemployed, with prior criminal his-
tories, prior contact with mental health services,
and past psychiatric hospitalizations. Viljoen and
Zapf (2002) compared 80 defendants referred for
competency evaluation with 80 defendants not
referred and found that referred defendants were
significantly more likely to meet diagnostic criteria
for a current psychotic disorder, to be charged with
a violent offense, and to demonstrate impaired legal
abilities. In addition, referred defendants were less
likely to have had previous criminal charges. Nota-
bly, approximately 25% of non-referred defendants
demonstrated impairment on competence-related
abilities. In addition, approximately 20% of referred
defendants either did not meet criteria for a mental
disorder or demonstrated no impairment of compe-
tence-related abilities.

With respect to the characteristics of defendants
found incompetent, a recent meta-analysis found
that unemployed defendants were twice as likely to
be found incompetent as those who are employed
and those diagnosed with a psychotic disorder were
approximately eight times more likely to be found
incompetent as those without such a diagnosis
(Pirelli et al., 2011).

Reliability and Validity of the
Evaluation Process
Since evaluators are assessing a defendant’s pres-
ent ability to perform a series of relatively clearly
defined tasks, it seems reasonable to expect that
competency evaluations would be highly reliable.
In fact, this is precisely what the numerous stud-
ies on reliability have shown, with agreement about
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the ultimate opinion regarding competency being
reported in the 90% range (Golding et al., 1984;
Rosenfeld & Ritchie, 1998; Skeem et al, 1998).
However, a reliable system of evaluation is not
necessarily a valid one. For example, at one time
it was the case that evaluators equated psychosis
with incompetency (Roesch & Golding, 1980).
Thus, if clinicians agreed that a defendant was psy-
chotic they would also agree that the defendant
was incompetent. As noted in this chapter, while
psychosis is highly correlated with incompetency,
it is also the case that a large percentage of com-
petent defendants experience psychotic symptoms.
The view that psychosis and incompetency are not
inextricably entwined has changed as evaluators
have become better trained and more research is
available to guide decisions.

The problem of evaluating validity is that there
is no gold standard for competence against which
to compare evaluator decisions/opinions. Relying
on court decisions is not particularly helpful since
agreement rates between evaluator recommenda-
tions and court determinations have been shown
to be well over 90% (Cox & Zapf, 2004; Cruise &
Rogers, 1998; Hart & Hare, 1992). How, then, can
the issue of construct validity be assessed? Golding
and colleagues (1984) suggested the use of a panel
of experts, referred to as a “blue ribbon panel,” to
serve as an independent criterion. In their study,
they asked two experts to make judgments about
competency based on a review of records, reports
from hospital evaluators, and evaluations using the
Interdisciplinary Fitness Interview (IFI). Golding
and colleagues found that “for the 17 cases seen
by the blue-ribbon panelists, they agreed with the
IFI panelists 88% of the time, with the hospital
staff 82% of the time, and with the courts 88% of
the time” and they concluded that “on the basis of
these data it would be hard to argue for one crite-
rion definition over another” (p. 331).

The aforementioned study illustrates the meth-
odological problems inherent in studies of compe-
tency evaluations, particularly in terms of the lack
of a “correct” outcome against which to compare
different methods of decision making. We are left
with the reality that there can be no hard crite-
rion against which to test the validity of compe-
tency evaluations because we do not have a test
of how incompetent defendants would perform
in the actual criterion situations. Since incompe-
tent defendants are not allowed to go to trial until

competency is restored, there is no test of whether
a defendant found incompetent truly would have
been unable to proceed with a trial or other judicial
proceedings. Short of the provisional trial, the ulti-
mate test of validity will never be possible.

Restoration of Competence
Empirical research on competency restoration indi-
cates that most defendants are restorable: Nichol-
son and McNulty (1992) reported a restoration rate
of 95% after an average of two months; Nicholson,
Barnard, Robbins, and Hankins (1994) reported
a rate of 90% after an average of 280 days; Cuneo
and Brelje (1984) reported a restoration rate of
74% within one year; and Carbonell, Heilbrun,
and Friedman (1992) reported a rate of about 62%
after three months. Thus, regardless of the upper
time limits on competency restoration allowed by
state statute, it is now the case that most incom-
petent defendants are returned to court as com-
petent within six months (Bennett & Kish, 1990;
Nicholson & McNulty, 1992; Pinals, 2005; Poythress
et al, 2002) and the vast majority of incompetent
defendants are restored to competency within a year.

Research has also examined the issue of non-
restorability. Mossman (2007) found that individu-
als with a longstanding psychotic disorder with
lengthy periods of prior psychiatric hospitalizations,
or irremediable cognitive deficits such as mental
retardation, were well below average in terms of
their chances of restoration.

The most common form of treatment for the
restoration of competence involves the administra-
tion of psychotropic medication. Some jurisdic-
tions have also established educational treatment
programs designed to increase a defendant’s under-
standing of the legal process or individualized treat-
ment programs that confront the problems that
hinder a defendant’s ability to participate in his or
her defense (Bertman et al, 2003; Davis, 198S;
Siegel & Elwork, 1990). In addition, some jurisdic-
tions have implemented treatment programs specifi-
cally targeted towards those defendants with mental
retardation who are found incompetent to proceed.

The success of treatment programs for the res-
toration of competence is variable and dependent
upon the nature of the treatment program and the
type of defendant targeted. Anderson and Hewitt
(2002) examined treatment programs designed
to restore competency in defendants with men-
tal retardation and found that only 18% of their
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sample was restored. Treatment programs that tar-
get defendants with various other types of mental
disorders have met with more success in that larger
proportions of the defendants are restored to com-
petency; however, it is not clear that individualized
treatment programs that target specific underlying
deficits for each defendant are any more effective
than educational programs that teach defendants
about their legal rights (Bertman et al, 2003).
What appears to be accurate is that successful resto-
ration is related to how well the defendant responds
to psychotropic medications administered to allevi-
ate those symptoms of the mental disorder that ini-
tially impaired those functional abilities associated
with trial competency (Zapf & Roesch, 2011).

Competency Assessment Instruments
Prior to the 1960s no forensic assessment instruments
(a term coined by Grisso in 1986) existed to assist
experts in the evaluation of various legal issues.
Trial competency was the first area for which
forensic assessment instruments were developed.
The evolution of forensic assessment instruments
for the evaluation of competency has gone from
early checklists (e.g, Robey, 1965) and sentence-
completion tasks (e.g., Lipsitt, Lelos, & McGarry,
1971) to self-report questionnaires (e.g., Barnard
et al, 1991) to interview-based instruments with-
out, and then with, criterion-based scoring. Suffice
it to say, this is a large area of research and the inter-
ested reader should consult the following resources
for more information: Grisso (2003); Melton,
Petrila, Poythress, and Slobogin (2007); Zapf and
Roesch (2009); and Zapf and Viljoen (2003).

Three instruments show a great deal of promise
in terms of their utility in the evaluation of com-
petency to stand trial: the MacArthur Competence
Assessment Tool—Criminal Adjudication (Mac-
CAT-CA; Poythress, et al,, 1999), the Evaluation
of Competency to Stand Trial—Revised (ECST-R;
Rogers, Tillbrook, & Sewell, 2004), and the Fitness
Interview Test—Revised (FIT-R; Roesch, Zapf,
& Eaves, 2006). Each of these instruments can be
used to assist in the evaluation of a defendant’s
competency status and each has its strengths and
weaknesses. All three of these instruments show
evidence of sound psychometric properties.

The MacCAT-CA uses standardized adminis-
tration and criterion-based scoring, which increases
its reliability and provides scores on three compe-
tence-related abilities—understanding, reasoning,

and appreciation—that can be compared to a
normative group of defendants. The methodology
used, however, involves a vignette format that limits
the ability to extrapolate to a defendant’s own par-
ticular case.

The ECST-R uses a hybrid interview approach,
containing both semi-structured and structured
components, designed to assess competency to
stand trial generally as well as specific competen-
cies such as competency to plead and competency
to proceed pro se. The ECST-R yields scores in four
different areas—rational understanding, factual
understanding, consulting with counsel, and over-
all rational ability—and also includes scales that
screen for feigned incompetency.

Like the MacCAT-CA, the ECST-R is a norm-
referenced instrument, which means that the scores
obtained by a particular defendant can be com-
pared to a normative group of defendants to pro-
vide an indication of how this particular defendant
compares to other defendants on the various abili-
ties measured. The structured approach of these
two instruments limits the types of questions that
can be asked of a particular defendant (of course,
the evaluator should ask about all relevant contex-
tual issues in addition to administering either the
MacCAT-CA or the ECST-R).

The FIT-R provides an interview guide for assess-
ing the relevant competency-related issues in three
different areas—factual understanding, rational under-
standing (appreciation), and consulting/decision
making. Its semi-structured format allows for broad
discretion in the types of inquiries made so all contex-
tual elements can be evaluated for each defendant.

THE EVALUATION

Selecting an Evaluator
Legal counsel able to select and retain forensic
evaluators of their choice (as opposed to hav-
ing them court-ordered) will want to consider
the potential evaluator’s knowledge, training, and
education as well as his or her skill set and expe-
rience. The evaluation will typically consist of
three elements—an interview, testing, and collat-
eral information review—and so legal counsel may
wish to inquire with potential experts regarding
the methods they use for conducting competency
evaluations, the instruments that they typically use
(if any), their experience with competency evalu-
ation in general, as well as their experience in the
relevant jurisdiction.
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Defense Counsel’s Role in
the Evaluator’s Preparation

There are four ways in which defense counsel will
play a role in the competency evaluator’s preparation
and evaluation. First, defense counsel should expect
the competency evaluator to clarify the referral
question. This is one of the first tasks that an evalu-
ator should complete and so it will require a conver-
sation with the referring party (which we assume to
be the defense counsel since this is the most com-
mon referral source) about the basis for the refer-
ral. The evaluator will want to know what defense
counsel has observed about his or her interactions
and conversations with the defendant, whether the
defendant has displayed any odd or unusual behav-
iors or beliefs, whether the defendant has been com-
municative with counsel, whether the defendant
holds any animosity or mistrust for defense counsel,
and the extent of the defendant’s understanding of
his or her charges as displayed to defense counsel.
In addition, defense counsel should be prepared to
provide information regarding why the referral for
competency evaluation was requested.

Aside from information needed to clarify the
referral question, evaluators will also look to defense
counsel for specific information regarding the
defendant’s current charges and allegations. Provid-
ing information to the evaluator about the formal
charges as well as a police report or some other
report regarding the allegations for those charges will
be an important initial step in assisting the evaluator
in his or her preparation. Along with this, the evalu-
ator will require information about the nature of the
dispositions that the defendant might face in light of
any previous criminal history, the likelihood of the
defendant begin acquitted or convicted, and the like-
lihood of a plea deal being offered. This information
will assist the evaluator in determining whether the
defendant is able to provide a realistic view of his or
her case and the possible outcomes. In addition, cur-
rent best practices for competency evaluation require
that the evaluator be able to assess the degree of con-
gruence or incongruence between the defendant’s
capacities and the abilities required of him or her at
trial (or for his or her relevant adjudicative proceed-
ings). Thus, in order to do so, the evaluator must
collect information regarding what will be required
of the defendant for his or her proceedings. Defense
counsel should expect the evaluator to ask a series
of questions or obtain information using a standard-
ized questionnaire regarding whether the defendant

will be expected to make a decision regarding a plea
bargain; whether evidence against the defendant is
such that mounting a defense will depend largely
on the defendant’s ability to provide information (or
whether there are additional information sources,
aside from the defendant, that can be used); whether
the case will involve a number of adverse witnesses;
whether the defendant will be required to testify;
whether the adjudication process will be lengthy;
whether the adjudication hearing will be lengthy;
and whether the adjudication hearing will be com-
plex (ie, difficult to follow, complicated evidence).
Any information that the defense counsel can pro-
vide to the evaluator regarding the abilities that will
be required of the defendant will assist in guiding the
evaluation process.

The third way in which defense counsel will
play a role in the evaluation process is by assist-
ing the evaluator in obtaining relevant collateral
records and information. Every competency evalu-
ation requires that the evaluator review collateral
information and/or interview collateral information
sources to determine the weight to be given to the
defendant’s self-report. Competency evaluators are
expected to go through legal counsel to obtain this
information so as to meet the relevant requirements
for discovery and attorney work product. Even in
those situations where records are to be released
directly to a mental health professional (as is some-
times the case with psychological test results), the
initial request for information should be funneled
through the defense attorney (the mental health
professional can provide a release-of-information
form to be signed by the defendant and used by the
attorney to obtain the relevant documents).

Finally, the evaluator may request that he or she
be allowed the opportunity to observe interactions
between the defendant and defense counsel. This is
to satisfy the functional component of competency
evaluation whereby direct observation of the defen-
dant and defense attorney engaging in discussion of
the defendant’s charges or defense strategy allows
for a direct assessment of the defendant’s abilities in
this regard. Defense counsel can, of course, decide
whether he or she will grant this request, but direct
observation of these interactions will assist the eval-
uator in extrapolating to the trial context. Of note
here is that information about the specific content
of these discussions would be left out of the evalu-
ation report; rather, observations regarding the pro-
cess is the focus of these interactions.



Evaluation of Competence to Stand Trial in Adults 27

The Goal of the Evaluation

The goal of the evaluation is for the evaluator to
assess the degree of congruence or incongruence
between the defendant’s capacities and the abili-
ties required of the defendant at trial (or his or her
proceedings). To do this, the evaluator will assess
the defendant’s current mental status and his or her
competence-related capacities (i.e., understanding,
appreciation, reasoning, assisting/consulting, and
decision making) within the specific context of the
defendant’s case (thus including any relevant abili-
ties that will be required of the defendant for his
or her proceedings); determine whether the cause
of any noted deficits is a result of mental illness or
cognitive impairment; and specify how the defen-
dant’s mental illness or cognitive symptoms may
interact or interfere with his or her competence-
related abilities by describing how this may present
at trial. In addition, the evaluator should delineate
the ways in which the court or defense counsel can
assist the defendant in his or her functioning at
trial (i.e., providing prescriptive remediation such
as instruction regarding how best to work with the
client to improve his or her functioning). Finally,
many jurisdictions require the evaluator to include
information regarding the likelihood and length
of restoration and treatment recommendations for
those defendants who appear to be incompetent.

The evaluator will use the data gathered through
the evaluation process (interview, testing, and col-
lateral information review) to arrive at a conclu-
sion regarding the defendant’s competency status;
however, many evaluators believe that it is beyond
their role to explicitly state their opinion regarding
the defendant’s competency status. That is, many
evaluators are hesitant to speak to the ultimate legal
issue, believing instead that this is for the court to
determine. While the ultimate legal issue (compe-
tency status) is certainly a legal issue for the court
to decide, counsel who desire the evaluator to pro-
vide an ultimate opinion should feel comfortable in
making this request of the evaluator. Many evalua-
tors will not provide such opinions unless explicitly
asked or statutorily required to do so.

REPORT WRITING

AND TESTIMONY
Court-ordered evaluators are required to complete
a written report of their evaluation along with
their opinions regarding the defendant’s mental
status and competence-related abilities. In most

jurisdictions these written reports will be distrib-
uted to the prosecution and the defense as well as
the court. In situations where the evaluator has been
privately retained, however, there is no require-
ment for a written report and so the determina-
tion of whether a written report is to be provided
is left with defense counsel. In these situations, the
evaluator is expected to provide an oral report of
his or her findings and opinions to defense coun-
sel and await further instruction from counsel as
to whether a written report is desired. Regardless
of whether the evaluator was court-ordered or pri-
vately retained, the expectation is that the evalua-
tor is an objective, neutral party who will include
all relevant information in the written report. If
the privately retained evaluator uncovers informa-
tion that could be damaging or detrimental to the
defense, he or she should provide this information
to counsel in an oral report. If a written report is
requested, it would be unethical for the evaluator
to leave out relevant information not favorable to
the defense.

Report Contents

Although there are numerous different ways to
organize a forensic evaluation report, any compe-
tency evaluation report should contain the follow-
ing types of information: relevant case and referral
information; a description of the notification of
rights provided to the defendant; a summary of the
alleged offense (this should be from official docu-
ments and not the defendant’s self-report); the data
sources that were used or reviewed for the purposes
of the evaluation (including any collateral interviews
and the dates on which they occurred); background
information on the defendant (typically a social
history); a clinical assessment of the defendant
(typically this will include a mental status exam as
well as any relevant information or observations
about the defendant’s mental health and function-
ing); a forensic assessment of the defendant (with
all relevant information regarding the defendant’s
competence-related abilities and/or deficits); and a
summary and recommendations section (including
any prescriptive remediation or information regard-
ing treatment recommendations).

Forensic Evaluation
The forensic evaluation component of the written
report is perhaps the most relevant and important
to legal counsel and the court. This section of the
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report should include a description of the defen-
dant’s competence-related abilities and deficits; the
cause for any noted deficits; the impact of symp-
toms on the defendant’s performance or participa-
tion in the case; possible prescriptive remediation;
conclusions or opinions regarding each of the juris-
dictional criteria; and the prognosis for restorability.

The best forensic evaluation reports are those
that explicitly delineate the linkage between the
defendant’s mental illness or cognitive impair-
ment and any noted competence-related deficits
as well as describe how these deficits might affect
the defendant’s functioning at trial. For example,
it would not be enough to simply state that the
defendant has delusional disorder and therefore
is unable to rationally understand (appreciate) his
or her role as a defendant. Instead, the evaluator
should clearly delineate the necessary linkages for
the court and describe how these might affect the
defendant’s functioning at trial. For example, the
defendant displays a fixed delusional belief system
whereby he believes that his father “owns” all of the
judges in the State and therefore no judge in the
State would ever convict him. This delusion com-
promises the defendant’s ability to make rational
decisions regarding his defense.

In addition to a clear delineation of the link-
age between any mental illness or cognitive deficit
and any noted deficits in competence-related abili-
ties and a description of how these could affect the
defendant’s functioning at trial or in various rel-
evant proceedings, the report should also include
some form of prescriptive remediation for any
noted deficits. For example, the evaluator might
indicate that the defendant demonstrates lower
cognitive functioning, which might affect his ability
to fully understand and engage in his defense strat-
egy, and then indicate that the defendant’s under-
standing might be improved by using concrete, as
opposed to abstract, examples and by using shorter
sentences with smaller words.

Most jurisdictions require that the evaluator
include additional information in the report for
those defendants opined incompetent. This addi-
tional information typically includes the cause of
the incompetence, the probability and estimated
length of restoration, and treatment recommenda-
tions for restoration. Evaluators are expected to
understand and abide by the various jurisdictional
requirements for competency evaluation reports;
however, legal professionals should be aware that

some research has indicated that not all evaluation
reports include these statutorily required elements
(Zapf et al, 2004). Legal consumers should not
hesitate to bring any missing elements to the atten-
tion of the evaluator.

Inappropriate Report Contents

Two types of content are not appropriate for inclu-
sion in a competency evaluation report. The first
is the defendant’s version of the circumstances
surrounding the offense. A functional evaluation
of competency requires that the evaluator inquire
about the charges and allegations; however, evalu-
ators are expected to exercise caution when writing
the evaluation report so as not to include potentially
incriminating information provided by the defen-
dant. General statements regarding whether the
defendant’s account of events differs substantially
from official accounts and whether this reflects an
incapacity or deficit on the part of the defendant
should be used instead of a summary of the defen-
dant’ s account or the defendant’s verbatim answers.
Similarly, the content of observed interactions and/
or discussions between defense counsel and the
defendant is not appropriate for inclusion in the
written report; rather, a description of the process of
these interactions is what should be highlighted.

The second type of inappropriate report content
involves the inclusion of information or opinions
related to other legal issues. Evaluators should be
careful to address only those referral questions that
have been asked and to refrain from offering unsolic-
ited information about other, possibly relevant, legal
issues in the competency evaluation report. Opinions
or conclusions regarding a defendant’s future risk for
violent behavior, or any other legal or psychologi-
cal issue, have no place in a competency evaluation
report. In many jurisdictions, competency evalua-
tions and assessments of mental state at the time of
the offense are often ordered simultaneously. In this
situation, the evaluator may choose to prepare a sep-
arate report for each referral question or to address
both referral questions within the same report. Legal
consumers desiring two separate reports in this
instance should make this clear to the evaluator.

Importance of Providing the Bases
for the Opinion/Conclusions
The importance of delineating the linkages between
mental illness, competence-related deficits, and
functional abilities at trial (or for the purposes of
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the defendant’s proceedings) has been highlighted
throughout this chapter but with good reason. In
a survey of forensic diplomates of the American
Board of Forensic Psychology (ABPP), Borum
and Grisso (1996) found that 90% of respondents
agreed that detailing the link between mental illness
and competence-related deficits in competency
reports was either recommended or essential. How-
ever, an examination of competency-to-stand-trial
reports from two states indicated that only 27% of
the reports provided an explanation regarding how
the defendant’s mental illness influenced his or
her competence-related abilities (Robbins, Waters,
& Herbert, 1997). Further, in another study, only
10% of competency-evaluation reports reviewed
provided an explanation regarding how the defen-
dant’s psychopathology compromised required
competence-related abilities (Skeem et al,, 1998).
In addition to the issue of the linkage between
mental illness and competence-related deficits, the
extant research also indicates that examiners rarely
(Skeem et al.) or never (Robbins et al.) assess the
congruence between a defendant’s abilities and the
specific case context. Thus, legal consumers should
be aware of the necessity for evaluators to pro-
vide the bases for their opinions and conclusions
through clear indication of these linkages in the
written report.

Testimony
In the majority of cases where the issue of com-
petency is raised, a legal determination is made
without a competency hearing (both parties typi-
cally stipulate to the evaluator’s report). When
a competency hearing is necessary, the forensic
evaluator(s) will be called to testify about the
evaluation. If the evaluator was privately retained,
as opposed to court-ordered, it is helpful for the
defense attorney to conduct a pretrial conference
to inform the evaluator about relevant issues, such
as the theory of the case, how the attorney would
like the evaluator’s testimony presented, and any
relevant information about what the opposing side
may try to prove. During this conference (if not
before), the evaluator should inform the retaining
attorney about any possible weaknesses in his or
her evaluation methods, opinions, or conclusions
as well as any possible weaknesses with the oppos-
ing side’s opinion (if known). It is helpful to the
evaluator if defense counsel also share issues that
may be subject to scrutiny or become the focus of

cross-examination. In complex or high-profile cases
the legal defense team may wish to ask the evalua-
tor practice questions (both direct and cross-exam-
ination) to assist in preparing the evaluator for his
or her testimony.

The evaluator should have provided a copy
of his or her curriculum vitae to defense counsel
(when privately retained) or the court (for court-
ordered evaluations) prior to the day of the com-
petency hearing, but he or she should also come
prepared to testify with multiple copies of his or
her CV. In cases where the evaluator was privately
retained, the defense team may wish to go over the
evaluator’s CV with the evaluator ahead of time so
the evaluator can highlight relevant experiences and
qualifications to smooth the process of becoming
qualified as an expert.

Regardless of whether the expert was court-
ordered or privately retained, he or she is required
to remain objective and neutral and to answer all
questions in a straightforward manner. The evalua-
tor should be well prepared to take the stand, having
reviewed all relevant materials to the competency
evaluation in addition to his or her written report.

SUMMARY

The purpose of this chapter was to present mate-
rial relevant to legal consumers regarding the evalu-
ation of competency to stand trial (adjudicative
competence). The interested reader is directed to
additional resources for further discussion of the
information contained within this short chapter,
including Grisso (2003); Melton, Petrila, Poyth-
ress, and Slobogin (2007); Pirelli, Gottdiener, and
Zapf (2011); and Zapf and Roesch (2009).
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Standardizing Protocols for Treatment to Restore Competency to Stand Trial:

Interventions and Clinically Appropriate Time Periods
January 2013

Patricia Zapf, Ph.D.

The Washington State Institute for Public Policy (Institute) was directed by the 2012 Legislature to “study and

report to the legislature the benefit of standardizing treatment protocols used for restoring competency to stand
trial in Washington, and during what clinically appropriate time period said treatment might be expected to be
effective. ”

Data from Western State Hospital and Eastern State Hospital were examined to determine typical length of stay
for defendants deemed incompetent and remanded for restoration.

This report then summarizes the literature on treatment protocols used to restore defendants to competency
throughout the United States and the literature on the time periods for restoration.

Finally, the report summarizes the 2011-12 recommendations of the National Judicial College’s Best Practices
Model.

The Washington State Institute for Public Policy (Institute) was directed by the 2012 Legislature to “study and
report to the legislature the benefit of standardizing treatment protocols used for restoring competency to stand
trial in Washington, and during what clinically appropriate time period said treatment might be expected to be
effective.”

This report provides background on the types of interventions (treatments) used throughout the United States for

the restoration of competency to stand trial. In addition, data on length of stay at Eastern State Hospital and
Western State Hospital for incompetent defendants remanded for competence restoration are summarized.

Section 1: Background

The constitutional right to a fair trial includes several elements. An accused individual has the right to be present
at the trial, must be able to understand the adversarial nature of the proceedings, and must be capable of helping
present a defense. If the issue of competency is raised with respect to a particular defendant, the court must order
a competency evaluation. The court may assign one or two experts to the evaluation and order the evaluation to
take place in a jail, state hospital, or in the community. In Washington, state employees conduct the vast majority
of these evaluations and the interviews occur in a jail.?

If, after receiving the evaluation report(s), the court finds that the defendant is competent, the case proceeds to
trial. If the court concludes that the defendant is incompetent, a period of treatment may be authorized to restore
the defendant to competency.

In Washington, most incompetent adult defendants are sent to Western State Hospital (WSH) or Eastern State
Hospital (ESH) for competency restoration. The length of the initial treatment period depends upon the type of

' SSB 6492, Laws of 2012
2R. Lieb & M. Burley. (2011). Competency to stand trial and conditional release evaluations: Current and potential role of forensic
assessment instruments. Olympia: Washington State Institute for Public Policy, Document Number 11-05-3401.
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charge. Defendants charged with violent felony offenses are committed for an initial treatment period of up to 90
days.® Non-violent felony offenses qualify for an initial treatment period of 45 days.* Defendants charged with
non-felony offenses are committed to an initial treatment period of up to 14 days for competency restoration. °

Felony defendants may be committed for a second 90-day period of treatment as long as their incompetence is not
the result of a developmental disability.® In certain circumstances, felony defendants may be committed for a third
period of up to six months (180 days).’

Defendants who are restored to competence proceed to trial or to the next step of the criminal adjudication process.
Defendants who are not restored to competence have their charges dismissed without prejudice and are evaluated
for civil commitment proceedings.?

Data from Washington’s State Hospitals

The author requested data regarding time frames for competency restoration from the Eastern State Hospital
(ESH) and the Western State Hospital (WSH). ESH provided 26 years of data, whereas WSH’s data covered two
recent years. Data from WSH did not include any information on non-felony defendants and was truncated in
terms of the timeframe (with data only be provided from January 1, 2010 on). Additionally, the WSH data did not
include variables such as admission dates, discharge dates, or legal status at discharge. These limitations call into
question the reliability of the data from WSH, an issue noted in a recent JLARC report.’

Eastern State Hospital — Competency Restoration

Length of stay (LOS) data for 429 defendants admitted to Eastern State Hospital (ESH) for competency
restoration between April 15, 1987 and October 31, 2011 were examined. Of the 429 defendants admitted to ESH
for competency restoration, 373 were felony defendants and 40 were non-felony defendants.™

Felony defendants who were not restored to competence had longer LOS than those who were restored. Felony
defendants who were restored to competency (n = 241) were hospitalized at ESH for an average of 89.2 days (SD
=53.2 days; range = 6 — 551 days)."* Felony defendants who were not restored to competence (n = 132) spent an
overall average of 153.6 days (SD = 568.8 days; range = 22 — 4372 days) at ESH, which included an average of
72.7 days on competency restoration status (SD = 68.0 days; range = 2 — 373 days)."

Non-felony defendants restored to competency (n = 23) were hospitalized at ESH for an average of 29.0 days (SD
= 17.2 days; range = 16 — 100 days). Non-felony defendants not restored to competency (n = 17) spent an average

$RCW 10.77.086
4 RCW 10.77.086 (1)(b)
® In addition to any unused evaluation time as per RCW 10.77.060, see RCW 10.77.088.
® Defendants whose incompetence is the result of a developmental disability are not permitted a second or third period of treatment if it
appears that competency restoration is not reasonably likely, see RCW 10.77.086.
"RCW 10.77.086 stipulates that criminal charges of incompetent felony defendants shall not be dismissed (after a second period of
treatment) if “the court or jury finds that: (a) The defendant (i) is a substantial danger to other persons; or (ii) presents a substantial
likelihood of committing criminal acts jeopardizing public safety or security; and (b) there us a substantial probability that the defendant
will regain competency within a reasonable period of time” at RCW 10.77.086 (4).
8 RCW 10.77.084 (1) (c)
® JLARC report on Competency to Stand Trial: Phase | dated December 5, 2012.
19 Data for 16 defendants were not included in the overall analyses as determined by the final legal authority on release: 13 defendants were
NGRI (Average LOS for competency restoration = 132.1 days, Range = 7 — 365 days; Average total LOS = 2496.5 days, Range = 119 —
5182 days); 2 were voluntary (Average LOS for competency restoration = 192.5 days, Range = 88 — 297; Average total LOS = 249.5 days,
Range = 100 — 399 days); and 1 was released on a competency evaluation status (LOS for competency restoration = 91 days; Total LOS =
98 days).
! The total LOS at ESH for this group of restored felony defendants was 97.3 days (SD = 56.3 days; Range = 9 — 551 days), which
represented an average additional stay of 8.1 days (SD = 16.2 days; Range = 0 — 111 days). It should be noted that 65 (27%) defendants
stayed at ESH beyond their competency restoration commitment status.
12 These defendants spent an additional average of 80.9 days (SD = 43.2 days; Range = 9 - 210 days) at ESH on civil commitment status
after the expiration of their competency restoration order.

2



of 76.2 days at ESH (SD = 21.1 days; range = 32 — 108 days). These defendants spent an average of 29.1 days
(SD = 11.1 days; range = 3 — 51 days) on competency restoration status."®

Western State Hospital — Competency Restoration

Length of stay (LOS) data for all felony defendants admitted to Western State Hospital (WSH) for competency
restoration after January 1, 2010 were examined.

A total of 272 felony defendants were admitted to WSH for competency restoration after January 1, 2010. The
average LOS was 80.56 days (range = 1 — 354 days).

For the vast majority of felony defendants, competency restoration took 90 days or less. The breakdown and
average LOS is shown below.

Exhibit 1
Length of Stay for Competency Restoration
% (n) Average LOS
<90 days 77.57% (211) 60.46 days
91 — 180 days 19.12% (52) 136.06 days
> 180 days 3.31% (9) 231 days

Comparisons between ESH and WSH — Competency Restoration Timelines

The data supplied for ESH do not easily correspond to those from WSH. Thus, it is difficult to meaningfully
compare time frames for competency. A comparison of the average length of time to restoration for felony
defendants at ESH and WSH is included below. As mentioned earlier, ESH data cover the last 26 years and WSH
data, the last two. Both hospitals appear to be restoring felony defendants to competence within the statutorily
required time periods.

The data supplied by ESH and WSH indicate that approximately 35% of felony defendants sent to ESH for
restoration were considered not restorable after an average of 73 days and were then civilly committed.

Section Summary

Most felony defendants treated for restoration to competency in Washington are restored to competency within 90
days. The available competency restoration research is summarized in the next two sections, with particular
attention to treatment protocols and restoration timeframes.

13 These defendants spent an additional average of 47.1 days (SD = 20.6 days; Range = 10 — 91 days) at ESH on civil commitment status
after the expiration of their competency restoration order.
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Exhibit 2
Average Days to Restoration

ESH WSH

Felony Defendants
Average Days to Restoration 89.2 (n = 241) 80.6 (n=272)
Average Days for Those Not Restored 153.6 (n =132) N/A
Average Days on Restoration Status 72.7 (n=132) N/A

Non-Felony Defendants
Average Days to Restoration 29.0 (n=23) N/A
Average Days for Those Not Restored 76.2 (n=17) N/A
Average Days on Restoration Status 29.1 (n=17) N/A
Time Frame of Data April 15, 1987 - October 31, 2011 After January 1, 2010

Section Il: Treatment Protocols

This section reviews the research literature on treatment protocols for the restoration of competency to stand trial.

The U.S Supreme Court established the current legal standard for determining competency to stand trial in Dusky
v. United States (1960)."* Every public jurisdiction in the United States has adopted or adapted this standard into
their competency statutes. The issue of how to deal with incompetent defendants, however, was not addressed in

Dusky.

Until the landmark case of Jackson v. Indiana (1972)," most states allowed the automatic and indefinite
confinement of incompetent defendants. Many defendants were held for lengthy periods of time, often beyond
the sentence that might have been imposed had they been convicted. In Jackson, the Supreme Court held that a
defendant committed solely on the basis of incompetency "cannot be held more than the reasonable period of time
necessary to determine whether there is a substantial probability that he will attain that capacity in the foreseeable
future."*® The Court did not specify restrictions to the length of time a defendant could reasonably be held, nor did
it indicate how progress toward the goal of regaining competency could be assessed.

The Jackson decision resulted in changes to state laws regarding confinement of incompetent defendants. Many
states now place limits on the maximum length of time an incompetent defendant can be held and, if a defendant
is determined to be unlikely to ever regain competency, the commitment must be terminated. Still, some states
continue to allow long-term, and even indefinite, confinement of incompetent defendants."’

Although outpatient treatment is possible, most treatment continues to take place in residential forensic
facilities.'® Most incompetent defendants are returned to court as competent. This review examines treatment
protocols developed for competency restoration.

Note: In this review of the literature, the term “incompetent defendants” is primarily used to refer to those
defendants whose incompetence is a result of an Axis | mental disorder, as this represents the majority of

 Dusky v. United States, 362 U.S. 402 (1960).
15 Jackson v. Indiana, 406 U. S. 715 (1972).
18 Ibid at page 738.
7 Miller, R. D. (2003). Hospitalization of criminal defendants for evaluation of competence to stand trial or for restoration of competence:
Clinical and legal issues. Behavioral Science and Law, 21, 369 - 391.
8 Ibid.
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incompetent defendants.™® When cognitively impaired or developmentally disabled defendants are being referred
to, this will be explicitly stated.

Summary of Literature

The section below provides a detailed description of each of the studies from the available literature on treatment
protocols for competency restoration for the interested reader. A summary table of the studies can be found on
page 17 of this report.

The available literature examines five types of treatment protocols:
1) medication;
2) treatments for individuals with developmental disabilities;
3) educational treatment programs;
4) specialized/individualized treatment programs; and
5) cognitive remediation programs.

Treatment Protocols for Competency Restoration

Incompetence is predicated on two components: (1) a mental disorder or cognitive impairment and (2) a deficit in
one or more competence-related abilities (i.e., understanding, appreciation, reasoning, assisting counsel) that
occur as a result of the mental disorder or cognitive impairment.

Treatment programs for the restoration of competence typically target mental disorder/cognitive impairment and
competence-related abilities. Improvement in the underlying mental disorder or cognitive impairment often
results in improvement in competence-related deficits. The most common form of treatment for restoration of
competence involves the administration of psychotropic medication.

1) Medication

Most incompetent defendants consent to the use of medication. The possibility that an incompetent defendant
refuses to consent has been tested in a number of court cases (e.g., Washington v. Harper, 1990;% Riggins v.
Nevada, 1992.) The U.S. Supreme Court held in Sell v. United States (2003)* that antipsychotic drugs could be
administered against a defendant’s wishes for the purpose of restoring competency, but only in rare, limited
circumstances. Writing for the majority, Justice Breyer noted that a court “must find that medication is
substantially likely to render the defendant competent to stand trial and substantially unlikely to have side effects
that will interfere significantly with the defendant's ability to assist counsel in conducting a defense.”*

Although medication is the most frequent form of treatment, some jurisdictions have established educational
treatment programs designed to increase a defendant’s understanding of the legal process or individualized
treatment programs that confront the problems that hinder a defendant’s ability to participate in his or her defense
(competence-related deficits).

Some jurisdictions have implemented treatment programs targeted to defendants found incompetent to proceed on
the basis of mental retardation or developmental disability.

19 Common Axis | disorders include depression, anxiety disorders, bipolar disorder, ADHD, autism spectrum disorders, anorexia nervosa,
bulimia nervosa, and schizophrenia.

20 7apf, P. & Roesch, R.(2009). Best practices in forensic mental health assessment: Evaluating competency to stand trial. New York:
Oxford.

2L Washington v. Harper, 494 U.S. 210 (1990).

22 Riggins v. Nevada, 504 U. S. 127 (1992).

2 Sell v. United States, 539 U. S 166 (2003).

2% |bid at page 167.



2) Treatment Programs for Individuals with Developmental Disabilities

Two research studies and two commentaries regarding restoration protocols for defendants with developmental
disabilities (mental retardation) were reviewed. All four articles underscored the difficulty in restoring
developmentally disabled defendants. The two research studies indicated that about 1/3 of developmentally
disabled defendants were restored.

Anderson and Hewitt (2002) examined outcomes of a competency restoration program in Missouri for defendants
with mental retardation.”® One-third of the defendants were restored to competency and two-thirds were not. Of
those detained in a habilitation facility, 18% were restored, compared with 50% of those who were detained in a
psychiatric hospital. The main difference between the two types of facilities was the wider availability of
medications in the hospital facility. These researchers concluded, “for the most part, competency training for
defendants with MR might not be that effective.””® Other researchers and commentators have found similar
results and have noted the difficulty in treating a chronic condition such as MR.?"*®

Wall, Krupp, and Guilmette (2003) described a training program developed in Rhode Island for competency
restoration for defendants with mental retardation.?® This treatment program, called the Slater Method after the
hospital where it was developed, includes five modules:

1. the purpose of the training, review of the charges, pleas, and potential consequences;

2. courtroom personnel;

3. courtroom proceedings, trial, and plea bargain;

4. communicating with the attorney, giving testimony, and assisting in defense; and

5. tolerating the stress of the proceedings.
Each module is presented in sequential order. Trainers meet with the defendants between one and five days a
week for up to an hour. Each module is reviewed with the defendant a minimum of three times (the minimum
number of times to ensure retention). The training/restoration program lasts for six months, with additional six-
month increments provided as necessary. The authors did not present any data on average time to restoration but

did indicate that five of 15 defendants had been restored to competency within an eight month to three year period
of time.*® Tables 1 through 4 provide further description regarding these modules.

% Anderson, S. D., & Hewitt, J. (2002). The effect of competency restoration training on defendants with mental retardation found not
competent to proceed. Law and Human Behavior, 26, 343-351.
% |bid at page 349.
27 Appelbaum, K. L. (1994). Assessment of criminal-justice-related competencies in defendants with mental retardation. Journal of
Psychiatry and Law, 22, 311-327.
% pinals, D. (2005). Where two roads met: Restoration of
competence to stand trial from a clinical perspective. New England Journal of Civil and Criminal Confinement, 31, 81-108.
2 wall, B. W., Krupp, B. H., Guilmette, T. (2003). Restoration of competency to stand trial: A training program for persons with mental
retardation. The Journal of the American Academy of Psychiatry and Law, 31, 189-201.
% |bid at pages 194-198.
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Table 1 Summary of Slater Method: Training Tool Rationale

Phase | Phase ||
MR Impairment Knowledge-Based Training Understanding-Based Training
Cognition The client must learn: The client must understand that:
* the purpose of training sessions (1)* * this is an adversarial proceeding, and hefshe is the accused (1, 3)
» the charges (1) * hefshe cannot be punished just because he/she is accused (1, 3)
» possible pleas (1) * a plea is different from a finding (1, 3)
* potential consequences (1) * the case may go to trial, but it probably won't (1, 3, 4)
» the role of courtroom personnel (2) * a plea bargain means giving up some rights (1, 3)
* the purpose of going to court (3)

the purpose of going to trial (3]

Communication The client must learn: The client must be able to:
» the importance of speaking with histher » understand that the opposing counsel may try to trip him/her up
attorney (4) ¢ tell histher story without self-incrimination
» the importance of listening in court (4) = tell all details of histher story to the attorney
* the importance of not saying “yes” if he/she  * resist leading questions and appreciate and be able to stick to a
doesn’t understand something (4) defense strategy

* how to testify appropriately (4)

Emaotions and behavior  The client must learn:
= to display appropriate behavior (3) * Role-playing sessions to assess ability to tolerate the stress of
» not to display inappropriate behavior (5) courtroom proceedings (1-5)

* Mumbers in parentheses denote the main module number(s) where this information is reviewed (see Table 2).

Source: Wall, B. W., Krupp, B. H., Guilmette, T. (2003). Restoration of competency to stand trial: A training program for persons with mental
retardation. The Journal of the American Academy of Psychiatry and Law, 31, 189-201.

Table 2 Module Training Topic Summary

Module 1: Purpose of training: Review of charges, pleas,
and potential consequences

Module 2: Courtroom personnel

Module 3: Courtroom proceedings, trial, and plea bargain

Module 4: Communicating with attorney, giving testimony,
and assisting in defense

Module 5: Tolerating stress of proceedings

Source: Wall, B. W., Krupp, B. H., Guilmette, T. (2003). Restoration of competency to stand trial: A training program for persons with mental
retardation. The Journal of the American Academy of Psychiatry and Law, 31, 189-201.



Table 3 Sample Questions from Each Module

Column A: Knowledge-Based Questions*

Column B: Understanding-Based Questions

Module 1: Purpose of Training: Review of Charges, Pleas, and Potential Consequences

What did the police say you did? On what date did this happen?
About what time? [If client does not understand the concept of
time, simply teach the date of the offense so it will be memaorized
for court.]

What is a crime? (It's when you do something bad and break the
lawe.)

How come you're in trouble? (Some people say | did something bad.
They say | did a crime.)

Just because you're in trouble, does that mean you go to jail? (No)
How come? (Because | have to tell them I'm guilty or they have to
prove I'm guilty before they can punish me. They have to prove it
first.)

Is it a crime to steal a candy bar? (Yes)

Why? (Because you didn't pay for it. Because it's against the law.)
lAnather way to ask this line of questioning at a later time may be:
Is it a crime to buy a candy bar? (No) Why? (Because you paid for it}

Module 2: Review of Courtroom Personnel

|Show the photos of the courtroom and ask who sits where. As heshe
names the judge, jury, lawyer, ask the following questions]

What is the job of the other side’s lawyer? (Tries to convince the judge
or jury that | did it.)

How come the other side’s lawyer wants to make you look bad? (His
jobis to try to make the judge or jury put me in jail.)

Who is on your side in the court? (My lawyer, my family [depending on
the chargel.)

Can you talk to the other side's lawyer? (Yes.) When can you talk to the  Who is not on your side? (The other lawyer. The judge and the jury are

other side’s lawyer? (Only when he asks me a guestion when | am on

the witness stand.)

neutral. Some witnesses may not be on my side.)

Module 3: Review of Courtroom Proceedings, Trial, and Plea Bargain

Having a trial is different from just going to court. There is a trial only if

you plead not guilty (innocent). If you plead guilty or nolo, there is
no trial; instead, the judge just give you the sentence.

If you say you're guilty, is there a trial? (No)

If you say (plead) innocent, is there a trial? (Yes)

If you say [plead] nolo, is there a trial? (No)

|Because these are yes/no questions, repeat from a different perspective
to make sure the client knows. e.g. What are your possible pleas?
(Guilty, innocent and nolol. Which plea would cause the client to
have a trial?]

How come you have to go to court? (Because they say | did something
wrong, and when they say you did something wrong, they give you a
charge and they take you to court. Because that's how the law works
to decide if I'm guilty or not guilty.)

Why don’t you need a trial if you plead guilty or take a deal? (Because
they already have an answer to the question since | told them 'm
guilty or that | did something bad.)

Module 4: Review of Working with Attorney/Assisting in Defense

If you don't understand what is being said about you in court, who can
you tell this to? (My lawyer)

What do you say to him if you don't understand what is being said? (I
say, “l don't know what is going on.”)

What are the things you need to tell your lawyer? [Ask the client to tell
vou his story of what happened. If important parts are left out, help to
make it fluent, but don’t add new material and don't write down
incriminating information. If you don’t know what happened, contact
the Forensic Service, and we will discuss the police report.)

The other side's attorney may try to confuse you on the witness stand.
‘When you are asked a question that you don't understand, what
would be the wrong thing to say? (Yes, | understand.) What will you
say instead? (| don’t know what you are saying. Ask me again.)

Why is it important to tell your lawyer if you don't understand what is
being said? (Everybody is here in court to talk about me. My job is to
make sure that | know what people are saying about my case. | might
miss something.)

Let's talk about what you just told me (client’s version of what
happened). What are the most important things that you told me?
Why are these things important? [Take the client through several
examples of leading questions. Try to get himher to follow your lead,
and then show how heshe is being led so that he'she will recognize
the pattern. Then, work with the client to resist answering leading
questions, and practice asking for clarification if heshe does not
understand a question. The Forensic Service will go over specific
examples with you before training.

Module 5: Tolerating Stress of Proceedings

How are you supposed to behave in court? (Be nice. Don't yell. Talk to
my lawyer.)

Can you laugh in court? (No) [Repeat yesing questions from a different
perspective.)

Is it good to sit quietly in court? (Yes)

Does that mean you can never talk in court? (No. | can talk in court
sometimes. )

Can you tell jokes, yell etc., in court? (No) [Repeat yesho questions from

a different perspective.] Why not? (Because going to court is serious.
Because | have to look good.)

Is it good to talk quietly in court? (Yes)

Can you get mad in court? (Yes, but | can’t yell or scream.)

Why is it important to speak up in court? (Because they are talking
about me. Because | have to stand up for myself. Because | have to
understand what is going on.)

Why is it important to not stand up and move around when court is
going on? (It would make me look bad. | need to lock good to help
my case.)

* Questions are examples; elaborate on them or add new questions to foster discussion. Samples of acceptable answers are in parentheses.

Source: Wall, B. W., Krupp, B. H., Guilmette, T. (2003). Restoration of competency to stand trial: A training program for persons with mental
retardation. The Journal of the American Academy of Psychiatry and Law, 31, 189-201.



Table 4 Flow Sheet for Using the Workbook

Step 1: Phases | and Il, Modules 1-5: Ask and record knowledge-based training (Column A) and understanding-based training
(Column B) for all modules to obtain a baseline.

Phase [: Knowledge-Based Training

Step 2: Phase |, Module 1: Knowledge-based training only (Column A)
Go through this module 2 minimum of three times. When all answers are fair or good, move to the next step.

Step 3: Phase |, Module 2: Knowledge-based training only (Column A)
Go through this module a minimum of three times. When all answers are fair or good, move to the next step.

Step 4: Phase |, Module 3: Knowledge-based training only (Column A)
Go through this module 2 minimum of three times. When all answers are fair or good, move to the next step.

Step 5: Phase |, Module 4: Knowledge-based training only (Column A)
Go through this module 2 minimum of three times. When all answers are fair or good, move to the next step.

Step 6: Phase |, Module 5: Knowledge-based training only (Column A)
Go through this module 2 minimum of three times. When all answers are fair or good, move to the next step.

Step 7: Call the Forensic Service to discuss results of Phase | training.
Phase [I: Understanding-Based Training

Step 8: Phase Il, Module 1: Knowledge-based understanding-based training (Columns A and B)
Go through this module a minimum of three times. When all answers are fair or good, move to the next step.

Step 9: Phase Il, Module 2: Knowledge-based and understanding-based training (Columns A and B)
Go through this module a minimum of three times. When all answers are fair or good, move to the next step.

Step 10: Phase Il, Module 3: Knowledge-based and understanding-based training (Columns A and B)
Go through this module a minimum of three times. When all answers are fair or good, move to the next step.

Step 11: Phase Il, Module 4: Knowledge-based and understanding-based training (Columns A and B)
Go through this module 2 minimum of three times. When all answers are fair or good, move to the next step.

Step 12: Phase Il, Module 5: Knowledge-based and understanding-based training (Columns A and B)
Go through this module 2 minimum of three times. When all answers are fair or good, move to the next step.

Step 13: Contact the Forensic Service when you believe that your client is ready for a “dress rehearsal” in mock court.

Source: Wall, B. W., Krupp, B. H., Guilmette, T. (2003). Restoration of competency to stand trial: A training program for persons with mental
retardation. The Journal of the American Academy of Psychiatry and Law, 31, 189-201.

3) Educational Treatment Programs

Five studies on educational treatment programs were reviewed. Educational competency restoration efforts were
successful in all five studies but only one study used an experimental design that compared educational
programming with no educational programming.

Pendleton (1980) described the treatment program for competency restoration at Atascadero State Hospital,
California.*! Incompetent defendants were administered the Competency to Stand Trial Assessment Instrument
(CAI) to determine areas of deficit, which then formed the basis for an individualized treatment plan. Defendants
attended a competency education class and were required to obtain a passing score of 70% on a written
competency evaluation. Upon successful completion of the written test, defendants were required to participate in
a mock trial, using real judges and attorneys. Once the defendant had successfully completed the written exam
and the mock trial, a formal competency assessment was then conducted by a mental health professional.

3! pendleton, L. (1980). Treatment of persons found incompetent to stand trial. The American Journal of Psychiatry, 137, 1098-1100.
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Pendleton reported that 90% of the 205 defendants admitted in 1979 were restored to competency, and 97.5% of
that group subsequently completed the trial process. The average length of stay for this group was 104 days.

Davis (1985) described the treatment program at a Columbus, Ohio, maximum-security forensic hospital, which
used a problem-oriented individualized treatment plan for the restoration of competence.* Defendants were
evaluated with respect to the following problems/issues— (a) knowledge of the charge, (b) knowledge of the
possible consequences of the charge, (c) ability to rationally communicate with an attorney, (d) knowledge of
courtroom procedures, and (e) capacity to integrate and efficiently use the knowledge and abilities outlined above
in either a trial or a plea bargain—and then placed into one of five groups, with specific programming for each

group:

e Psychotic confused. Perceptual and/or thought disturbances interfere with the defendant’s understanding of
how the legal process works or interfere with communication with the court and the defense attorney.
Programming is focused on reality-testing skills and other standard treatment approaches of psychosis.

e Low functioning. Patients who have a low IQ or who have brain injury or developmental disability. These
patients require didactic, remedial education techniques on the roles and functions of the courtroom
participants, court procedures, and possible legal consequences.

e Delusional-irrational. Patients who have adequate knowledge about their charge and courtroom procedures,
but who distort or misinterpret the reality of their situation because of paranoid or other bizarre delusions.
Programming focuses upon enhancing non-delusional coping skills.

o Disruptive. Patients who exhibit attention-seeking, hyperactive, impulsive, uncontrollable, or belligerent
behavior that impedes learning or the defendant’s presence in the courtroom. Programming is focused on
providing structure, reinforcement, and behavior management techniques.

¢ Advanced maintenance. Patients awaiting discharge to court; clinically believed to be restored to competence.
These patients need to maintain their current competence and develop further coping strategies.

Defendants’ progress in the group was monitored and a mock trial was used at the completion of programming.
No data regarding restoration rates or length of time to restore competence was presented.

Siegel and Elwork (1990) evaluated the use of an educational program as part of the competency restoration
process by comparing randomly assigned control (n = 20) and experimental (n = 21) groups.® The experimental
group was taught legal concepts using a cognitive, problem-solving approach and psycho-educational components
(videotape, courtroom model, and discussion of courtroom personnel/procedure) as well as group problem solving
sessions in which problems arising from a defendant's actual legal case were presented and discussed. Results
showed greater improvement on Competency Assessment Instrument scores for the experimental group and a
greater number of staff recommendations of competent to stand trial; 45 days after treatment, 43% of the treated
group, but only 15% of the controls were considered competent by staff.

Brown (1992) described the competency restoration program at Alton Mental Health and Developmental Center
in Illinois.* This restoration program was described as didactic in nature and took place in a group format that
met daily for 30-45 minutes per session and was organized into seven discrete modules, with each module lasting
for several days and including written handouts, videotaped vignettes, a mock trial, video trials, and a written test.
The modules addressed the:

%2 Davis D. L. (1985). Treatment planning for the patient who is incompetent to stand trial. Hospital and Community Psychiatry, 36, 268-
271.

3 Siegel, A.M., & Elwork, A. (1990). Treating incompetence to stand trial. Law and Human Behavior, 14, 57-65.
% Brown, D. R. (1992). A didactic group program for person found unfit to stand trial. Hospital and Community Psychiatry, 43, 732-733.
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(a) nature of criminal charges and sentences,

(b) elements of specific charges,

(c) roles of participants in trial process,

(d) sequence of events in a trial, and

(e) consequences of pleas, verdicts, and sentences. No data was provided regarding restoration rates or the
length of time to restoration.

Noffsinger (2001) described an overhauled competency restoration program at the Northcoast Behavioral
Healthcare System in Ohio.* Prior to the overhaul, the program was educational in nature and consisted of 4 to 5
hours of weekly lectures on the court/legal process provided by the program social worker. The perceived
criticisms of this earlier program were that it was one-dimensional and that it did not contain any format other
than lectures. A multidisciplinary team was formed to develop a new competency restoration curriculum. The new
curriculum consisted of approximately 15 hours weekly of contact time for each defendant and encompassed 7
modules, offered by different members of the multidisciplinary treatment team. The modules consisted of the
following:

1. Educational module. This module replaced the didactic lecture previously conducted by the program social
worker with an enhanced lecture series given by an increased number of clinical staff. A greater number of
staff participating in this lecture module could make the lectures more effective in that varied lecturers would
make the material more interesting and would result in better learning.

2. Anxiety Reduction module. Psychologists met twice weekly for one hour with incompetent defendants and
focused on developing anxiety management/relaxation techniques that defendants may use in court. Guided
imagery and self-hypnotic skills were also taught.

3. Guest Lecture module. Court personnel, such as judges, defense attorneys, prosecutors, and probation officers
were invited on a weekly basis to speak to the incompetent defendants and answer questions.

4. Mock Trial module. A scripted mock trial was carried out, with defendants playing the roles of the various
courtroom personnel.

5. Video module. Videotape of actual courtroom proceedings was presented to the defendants, followed by a
discussion led by clinical staff.

6. Post-Restoration module. In a peer-led discussion, defendants who had previously been to court discussed
their experiences with incompetent defendants.

7. Legal Current Events module. News stories involving criminal trials that were featured in newspaper articles
or the local television news were reviewed and discussed.

Noffsinger reported that the average length of stay in the overhauled competency restoration program was
approximately 80 days, which was noted to be shorter than the average length of stay in the earlier one-
dimensional treatment program. The Ohio Revised Code provides for maximum competency restoration times,
based on the severity of the offense, with defendants charged with misdemeanors and lesser felonies required to
be restored within 6 months and those charged with major felonies required to be restored within 1 year.
Noffsinger reported that defendants in the new program were restored to competency at the following rates:
81.5% for misdemeanors; 90.9% for lesser felonies; and 85.7% for major felonies. No other data were reported.
Noffsinger’s recommendations for the components of a competency restoration program are provided in Table 5
(next page).

% Noffsinger, S. G. (2001). Restoration to competency practice guidelines. International Journal of Offender Therapy and Comparative
Criminology, 45, 356-362.
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Table 5

Noffsinger’s (2001) Proposed Elements of a Model Competency Restoration Program

Objective competency
assessment upon
admission

Specific deficits that result in incompetence to stand trial should be identified upon
entry to the competency restoration program. These specific deficits should then be
listed individually on the individualized treatment plan and targeted specifically in
the course of the defendant’s treatment. As mentioned above, various factors can
lead to incompetence, such as psychosis, mood symptoms, mental retardation, lack
of information, and so forth. Not all defendants are incompetent for the same reason,
and therefore, the underlying reason leading to each defendant’s incompetence
should be identified by an objective competency assessment upon admission to the
program.

Individualized treatment
program

Each defendant should have a treatment regimen tailored to his or her specific
problems. Deficits identified in the competency assessment upon admission to the
program should be listed in the individual treatment plan and addressed by specific
treatment interventions.

Multimodal, experiential
competency restoration
educational experience

Defendants learn material best when it is presented in multiple learning formats by
multiple staff. For this reason, learning experiences should involve discussion,
reading, video, and role-playing. Learning is also enhanced by experiential methods
of instruction, such as a mock trial.

Educational component

A mainstay of the competency restoration program should be education regarding
the following: various charges; severity of charges; sentencing; pleas; plea
bargaining; roles of the courtroom personnel; adversarial nature of trial process;
evaluating evidence.

Anxiety reduction
component

An anxiety reduction module can be instrumental in providing relaxation techniques
to defendants who may become anxious while in court.

Additional education
components for defendants
with low intelligence

Defendants who are incompetent due to specific knowledge deficits caused by low
intelligence can often be restored to competence but may require additional exposure
to the educational material. This may be addressed by providing additional learning
experiences through increased lecture time as well as individual instruction using
simplified terminology.

Periodic reassessment of
competency

Defendants should be periodically reassessed for their progress toward restoration to
competence. Periodic assessment allows the treatment teams to measure whether
their treatment interventions are working, and whether additional treatment elements
need to be incorporated into patients’ treatment plans.

Medication treatment

Because psychotic and mood disorders are a major cause of incompetence,
underlying mood and psychotic disorders must be aggressively treated with
biological therapies for restoration to competence to occur.

Capacity assessments /
involuntary treatment

Defendants adjudicated as incompetent to stand trial may also lack the capacity to
give informed consent for treatment/medication. Because an important component of
restoration to competence is medication treatment of underlying mental disorders, it
is essential that clinicians address incompetence for treatment decisions per their
local hospital policy and state laws. Defendants who refuse medication treatment
should be evaluated for competence to make treatment decisions. Defendants who
consent to medication treatment but appear incompetent to make such decisions
should also be evaluated for competence to make treatment decisions.

% |bid at pages 360-361.
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4) Specialized / Individualized Programs

Two studies on specialized or individualized treatment programs were reviewed. Both used an experimental
design to examine the effectiveness of a specialized or individualized treatment program. One found no difference
between legal and non-legal programming, but both groups engaged in problem-solving activities as part of
treatment. The other study found that both deficit-focused remediation and legal rights education impacted
competency in comparison with standard hospital treatment, but did not differ from each other in terms of this
effect so concluded that legal rights education is a more cost-effective treatment.

Bertman and colleagues (2003) evaluated the effectiveness of individualized treatment for the restoration of
competency.®” Three types of treatment groups were compared: a deficit-focused remediation group (n = 8); a
legal rights education group (n = 10); and a standard hospital treatment group (n = 8). The authors indicated that
there were no significant baseline differences between the three groups. Each group was administered competency
assessment instruments pre- and post-treatment and all three groups performed significantly better on these
measures post-treatment. The deficit-focused remediation group and the legal rights education group both
demonstrated higher post-treatment scores than did the standard hospital treatment group. The authors found that
these two groups demonstrated approximately 50 percent more improvement on competency measures than the
standard hospital treatment group. They found no significant differences between the deficit-focused remediation
and the legal rights education groups. Thus, they concluded that given no significant differences between the
deficit-focused (individualized) remediation and legal rights education groups, deficit-focused remediation may
not be necessary when legal rights education appears to work just as well and is less resource-intensive (that is,
does not require a different program for each individual). No data regarding restoration or the length of time to
restoration were provided.

Mueller and Wylie (2007) examined the effectiveness of the Fitness Game, an intervention created for the
restoration of competence to stand trial, in a sample of 38 defendants referred for competency restoration to
Hawaii State Hospital to determine whether competency-specific programming would significantly contribute to
progress toward competency restoration.* The MacArthur Competence Assessment Tool — Criminal Adjudication
(MacCAT-CA) was administered to all participants both pre- and post-intervention. Both the experimental (n =
21) and control groups (n = 17) showed significant pretest to posttest improvements on the Understanding and
Appreciation subscales of the MacCAT-CA, however, no significant differences were found between the
experimental and control groups at posttest on the competency measures. The researchers concluded that the
Fitness Game was no more effective at restoring competency than non-legal programming; “in other words,
individuals committed to a psychiatric hospital for care and treatment were as likely to improve as those receiving
additional specialized competency restoration treatment.”* The average length of time from admission to posttest
in this study was 72.4 days.

5) Cognitive Remediation Programs

One commentary on cognitive remediation programs was relevant to this review. These authors argue for the
inclusion of a cognitive remediation component in competency restoration because it focuses on those exact
abilities that are deficient in incompetent defendants.

In 2007, Schwalbe and Medalia argued for the use of cognitive remediation as an adjunct to competency
restoration programs. They based their conclusion on evidence that cognitive remediation leads to improved
cognitive functioning (e.g., improved attention, reasoning, memory, executive function), which not only improves

37 Bertman, L. J., Thompson, J. W., Jr., Waters, W. F., Estupinan-Kane, L., Martin, J. A., & Russell, L. (2003). Effect of an individualized
treatment protocol on restoration of competency in pretrial forensic inpatients. Journal of the American Academy of Psychiatry and Law,
31, 27-35.
% Mueller, C. & Wylie, A. M. (2007). Examining the effectiveness of an intervention designed for the restoration of competency to stand
trial. Behavioral Sciences and the Law, 25, 891-900.
% |bid at page 891.
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the success of competency training but also improves the individual competence-related abilities required of a
defendant (i.e., the specific prongs of the Dusky standard).****

Although they include no data, Schwalbe and Medalia provide a sound, rational argument for the inclusion of a
specific treatment component that targets the exact abilities that hospitals attempt to restore in incompetent
defendants. A flowchart depicting the way cognitive remediation leads to improved cognitive functioning, which
in turn leads to better performance in competence-related abilities, is presented in Figure 1. This model is based
on a rationale that is in line with current best practices in the evaluation of competency to stand trial and that
attempts to specifically target those areas of deficit in incompetent defendants.

Figure 1
Cognitive Remediation Competency Flow Chart
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Figure 1. Cognitive remediation competency flow chart.

Source: Wall, B. W., Krupp, B. H., Guilmette, T. (2003). Restoration of competency to stand trial: A training program for persons with mental
retardation. The Journal of the American Academy of Psychiatry and Law, 31, 189-201.

40 Schwalbe, E., & Medalia, A. (2007). Cognitive dysfunction and competency restoration: Using cognitive remediation to help restore the
unrestorable. Journal of the American Academy of Psychiatry and Law, 35, 518-525.

4L A recent commentary on competency restoration called for further attention, in terms of development and testing, of this type of
restoration protocol. Its sound logic and rationale and its focus on remediating cognitive deficits that, in turn, impact competence-related
abilities is precisely where we need to be focusing our attention in this arena. See Zapf, P. A., & Roesch, R. (2011). Future directions in the
restoration of competency to stand trial. Current Directions in Psychological Science, 20, 43-47.
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The National Judicial College’s Best Practices Model — Competency Restoration

Recently, the National Judicial College assembled a panel of experts* to develop a Mental Competency—Best
Practices Model that would present “a body of practices deemed to be most effective and efficient for handling
mental incompetency issues in the criminal justice and mental health systems.”** The Best Practices Model with
respect to restoration is summarized in the box below.*

National Judicial College’s Best Practices Model: Competency Restoration

Best Practice: It is a best practice for the treating physician or primary treatment provider to determine the treatment
regimen necessary for the defendant to be restored to, and maintain, competency. If the defendant is in need of
psychoeducational training to gain competency to stand trial or plead, it is a best practice to provide psychoeducational
training as part of the competency restoration. It is a best practice to rely on the opinion of the evaluating mental health
professional as to what competency restoration interventions should be initially provided to the defendant.

Discussion: There is a debate as to whether psychoeducational training is effective in helping to restore competency to
defendants who are not cognitively challenged. Many practitioners currently utilize some type of psychoeducational group
training for competency restoration. However, to date, there does not appear to be scientific evidence to demonstrate that
this type of training is essential to restore competency in persons who suffer from a mental illness; nor is there is evidence
that these individuals will be restored faster with psychoeducational training.

Statistics show that approximately 90 percent of defendants referred for competency restoration are diagnosed with a
mental health disorder, and approximately 10 percent are diagnosed with a cognitive disorder or developmental disability
(these numbers may vary slightly from state to state). Of the roughly 10 percent of defendants who are diagnosed with a
cognitive disorder or developmental disability, roughly 18-30 percent are rendered competent. For this group,
psychoeducational training may be the only method available to render them competent.

Section Summary

The available research and commentary suggests that successful restoration is related to how well the defendant
responds to psychotropic medications administered to alleviate symptoms of mental disorders. The addition of an
educational component (either general or individualized) appears to offer some benefit for increasing a
defendant’s general legal knowledge and for increasing the level of competency in the defendant.

Research examining the efficacy of various educational treatment programs for defendants with mental
retardation (developmental disability) was also reviewed. The converging conclusion across each of the studies
reviewed was that competency training for these individuals does not appear to be very effective.

The Slater Method, described by Wall and colleagues, is a resource-intensive training program that resulted in
one-third of the defendants restored to competency in a time frame of eight months to three years. Consideration
must be given to balancing the benefit of the program and the amount of resources (i.e., time, staff) involved in
offering such a program. As a general statement, it takes many more resources to restore a defendant with a
developmental or cognitive disability to competence than it does to restore a mentally ill defendant, and fewer
defendants with cognitive or developmental disabilities are ultimately restored.

“2 The panel includes judges, lawyers, policy makers, court managers, psychiatrists and psychologists, from academic, research, clinical
and practice positions—all expert on various aspects of competency to stand trial. The authors this report, Patricia Zapf, was a panel
member.
3 More information about the panel or the Best Practices Model, as well as a copy of the complete Best Practices Model document and
other helpful resources are available from the website www.mentalcompetency.org.
44 Best Practices Model Section VI (B) available at http://www.mentalcompetency.org/model/model-sec-V1.html#V1
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The available research on the efficacy of including an educational component to competency restoration for
defendants with mental illness. provides some evidence for including an educational component with competency
restoration. Siegel and Elwork (1990)*° demonstrated that the use of an educational component that incorporated
legal concepts using a cognitive, problem-solving approach and psycho-educational components (videotape,
courtroom model, and discussion of courtroom personnel/procedure as well as group problem solving sessions in
which problems arising from a defendant's actual legal case were presented and discussed) increased competency
restoration rates. In addition, Noffsinger (2001)*® presented a comprehensive model for competency restoration,
that encompasses the same type of educational components as described by Siegel and Elwork, but that also
includes additional aspects such as an anxiety reduction component. Noffsinger’s model was included as a Table
in this report as it might provide useful information for the State of Washington in this regard.

Additional studies that examined the specialized or individualized components in competency restoration
concluded that the additional resources involved in individualized treatment plans might not be justified.

Finally, recent commentary*’ has indicated the potential utility of a competency restoration program focuses on
improving the cognitive skills of incompetent defendants. This approach could provide some additional benefit to
incompetent defendants in terms of both improving cognitive skills and functioning in general as well as with
respect to the specific competence-related abilities required to proceed. More research in this area is needed.

Conclusions about Treatment Protocols

The available literature on treatment protocols for the restoration of competence in defendants who are not
cognitively or developmental disabled does not provide strong scientific evidence for a preferred method for
competency restoration, aside from pharmaceutical treatment. According to the National Judicial College’s Best
Practices Model, pharmaceutical treatment should be tailored to the specific needs and symptoms of each
defendant.

The benefit of adding educational programs to medication protocols for competency restoration of non-
developmentally disabled defendants has not been clearly established. There does appear to be some support for
the inclusion of a general legal educational component and an opportunity for defendants to engage in problem
solving about their own cases in a group format.

Cognitive remediation programs for competency restoration may hold some promise but scientific evidence is
needed. This is certainly an area worthy of further investigation.

For defendants with developmental disabilities, educational treatment programs may be one of the only means for
increasing the level of competence; however, there is limited scientific evidence for the overall efficacy of
implementing these resource-intensive training programs.

The table below provides a brief description of each of the research studies reviewed.

4 See note 32.
4 See note 34.
47 See notes 39 and 40.
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Authors/Study

State/N Timeframe for

Restoration

Study Population/
Success of Restoration
Efforts

Summary

Anderson & Hewitt
(2002)

Wall, Krupp, & Guilmette
(2003)

Appelbaum (1994)

Pinals (2005)

Treatment Protocols for Defendants with Developmental Disabilities

Missouri 1/3 were restored; 2/3 No data on timeframes
(N=75) were not

Rhode Island 1/3 of defendants were Restoration took between
(N =15) restored 8-months and 3-years

Commentary underscoring difficulty in restoring those with MR

Commentary underscoring difficulty in restoring those with MR

Concluded that
competency training for
those with MR might not
be that effective

Full description of the
Slater Method program
for developmentally
disabled; resource-
intensive

Pendleton (1980)

Davis (1985)

Siegel & Elwork (1990)

Brown (1992)

Noffsinger (2001)

Educational Treatment Programs

California 90% were restored 104 days
(N=205)
Ohio No data provided No data provided
(N not provided)
No information provided 43% of those who 45 days
(n =20 controls; received educational
n =21 experimental) program were restored
compared to 15% of
controls
Ilinois No data provided No data provided
(N not provided)
Ohio 81.5% of misdemeanants 6 months or 1 year as

restored within 6 months;
90.9% of lesser felony
D’s restored within 6
months; 85.7% of major
felony D’s restored within

(N not provided;
40-bed facility)

defined by statute

Most defendants were
restored within 4 months

Provided detailed
description of program

Educational, problem-
solving approach was
effective in restoring
competency

Described their didactic,
educational approach and
seven modules

Provided a detailed
description of this
restoration program

Bertman et al. (2003)

Mueller & Wylie (2007)

1 year
Specialized/Individualized Treatment Programs
Louisiana No data provided No data provided
(n=8controls; n=8
deficit-focused; n = 10
legal rights)
Hawaii No data provided 72.4 days

(n =17 controls; n =21
experimental)

Compared deficit-focused
remediation, legal rights
education, and standard
hospital treatment and
found an effect for both
deficit-focused
remediation and legal
rights education but no
differences between the
two types of treatments.

Compared legal and non-
legal programming and
found no differences

Schwalbe & Medalia
(2007)

Cognitive Remediation Programs

Commentary regarding the inclusion of a cognitive remediation component, which targets competence-related

abilities (attention, memory, reasoning, executive functioning)
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Section I11: Restoration Time Periods

The available research from 15 studies on timelines for restoration is reviewed in this section.

Summary of Literature

Research exploring the rates of competency restoration consistently indicates that the vast majority of defendants
(80 — 90%) are eventually restored to competency.*®49*%**52 Most defendants are restored to competency within
180 days and an even greater number are restored within one year.

Restoration Time Periods

Methodological issues with some of the earlier research in this area makes it difficult to determine the exact
timelines for restoration. Some recent research has used more sound methodology, which allows for more
specific information regarding how long it takes to restore certain types of defendants.

Pendleton (described in more detail in Section Il above) reported that 90% of the 205 defendants admitted to the
competency restoration program at Atascadero State Hospital in California in 1979 were restored to
competency.”® This group had a mean length of stay of 104 days and 97.5% of them subsequently completed the
trial process.

Rodenhauser and Khamis (1988) examined restorability and length of stay in a sample of 376 patients who were
court ordered to a maximum-security forensic hospital for competency restoration over a four-year period.
Although these authors did not report overall rates of restoration, they did examine rates by factors such as
medication refusal and diagnosis. The overall average length of stay was 153 days (SD = 164 days), with longer
length of stay associated with a diagnosis of schizophrenia, lack of personality disorder, felony charges,
medication refusal, involuntarily receiving medication, and requiring physical restraint>.

Siegel and Elwork (described in more detail in Section 11 above) conducted a controlled study of a competency
restoration program in the Philadelphia area and reported that 43% of the intervention group (versus only 15% of
the control group) was restored to competency within 45 days.”

Bennett and Kish (1990) examined the relationship between length of treatment and demographic characteristics
for 1090 incompetent defendants remanded to the North Florida Evaluation and Treatment Center between 1978-
1984 for competency restoration to determine whether demographic characteristics influence length of time to

8 Cuneo, D. J., & Brelje, T. B. (1984). Predicting probability of attaining fitness to stand trial. Psychological Reports, 55, 35-39. (Found
that 74.4% were restored within one year, 25.6% were not restored after one year.)

49 Lamb, H. R. (1987). Incompetency to stand trial. Archives of General Psychiatry, 44, 754-758. (Found that 83.5% were restored after a
median hospital stay of 4.5 months; did not describe the percent who were not restored.)

%% Mowbray, C. T. (1979). A study of patients treated as incompetent to stand trial. Social Psychiatry, 14, 31-39. (Reported an 88.7%
restoration rate, 7.2% not restored.)

* Nicholson, R., Barnard, G., Robbins, L., & Hankins, G. (1994). Predicting treatment outcome for incompetent defendants. Bulletin of the
American Academy of Psychiatry and the Law, 22, 367-377. (Reported that 89.5% were restored, 10.5% not restored within 1 year.)

%2 Nicholson, R., & McNulty, J. (1992). Outcome of hospitalization for defendants found incompetent to stand trial. Behavioral Sciences
and the Law, 10, 371-383. (Found 94.7% were restored, 5.3% not restorable.)

%% See note 27.

% Rodenhauser, P., & Khamis, H. J. (1988). Predictors of improvement in maximum-security forensic hospital patients. Behavioral
Sciences and the Law, 6, 531-542.

% See note 29.
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restoration. These researchers concluded that length of treatment was not influenced by race, education, and
marital status. The overall mean length of time to restoration was 174.96 days.

Nicholson and McNulty (1992) reported on the restoration rates for 150 randomly selected incompetent
defendants who had undergone restoration efforts in Oklahoma. These researchers reported successful restoration
for 94.7% of these defendants; the an average length of stay for those restored was 63.7 days versus 234 days for
those who were not restored. The average length of stay for the entire sample was 68.6 days and less than 6% had
a length of stay greater than 6 months.*’

Nicholson, Barnard, Robbins, and Hankins (1994) examined length of stay and restoration rates for 133 male
defendants ordered to the North Florida Evaluation and Treatment Center as incompetent to stand trial. These
researchers found that 89.5% of the defendants were restored to competency (10.5% were not restored) by the
cutoff date for the study. On average, defendants were hospitalized for more than nine months (M = 283 days, SD
= 272.2 days); however, the median length of stay was only 169 days. The proportion of defendants hospitalized
for more than 3 months was 87.2%; 45.9% were hospitalized for more than 6 months, 30.8% for more than 9
months, and 24.1% for more than 1 year. Defendants considered not restorable remained in hospital significantly
longer (M = 825.9 days, SD = 280.9 days) than those who were restored to competency (M = 219.2 days, SD =
187.4 days).®

Hoge and colleagues (1996) compared incompetent (n = 42) and competent (n = 42) defendants on a variety of
measures of capacity to understand legally relevant information. The authors found that incompetent defendants
were impaired in their ability to understand information relevant to assisting counsel, pleading guilty, and waiving
a jury. The authors also reported an average timeframe for restoration of 97.9 days (SD = 50.5 days) for the 28
incompetent defendants who were restored to competency during the study period.>®

Noffsinger (2001) reported on a competency restoration program consisting of seven modules delivered by a
multidisciplinary treatment team (see Section Il for more detail). The average length of stay in this treatment
program was approximately 80 days. Noffsinger reported that 81.5% of defendants charged with misdemeanors
were restored to competence within the required six-month timeframe; 90.9% of defendants charged with lesser
felonies were restored within the required six-month timeframe; and 85.7% of defendants charged with major
felonies were restored within the required one-year timeframe.®

Stafford and Wygant (2005) examined the outcomes of 80 competency evaluations conducted with defendants
who were referred from a mental health court. Of the 80 defendants evaluated, 62 defendants (77.5%) were found
incompetent and ordered to a competency restoration program. The incompetent defendants were given an
average of 49 days of competency restoration treatment (SD = 23.8 days) in the state hospital and 47% were
restored to competency during this timeframe.®* It is important to note that this was a select group of referrals
from a mental health court; thus, the lower rate of restoration is likely due to more severe psychiatric
symptomatology.

Mueller and Wylie (2007) reported on the effectiveness of an intervention created for the restoration of
competence to stand trial in a sample of 38 incompetent defendants (see Section Il for more detail). They reported

% Bennett, G., & Kish, G. (1990). Incompetency to stand trial: Treatment unaffected by demographic variables. Journal of Forensic
Sciences, 35, 403-412. (Note: n = 1019; SD = 137.07).

*" See note 49.

%8 See note 48.

5 Hoge, S. K., Poythress, N., Bonnie, R., Eisenberg, M., Monahan, J., Feucht-Haviar, T., & Oberlander, L. (1996). Mentally ill and non-
mentally ill defendants’ abilities to understand information relevant to adjudication: A preliminary study. Bulletin of the American Academy
of Psychiatry and Law, 24, 187-197.

80 See note 31.

81 stafford, K. P., & Wygant, D. B. (2005). The role of competency to stand trial in mental health courts. Behavioral Sciences and the Law,
23, 245-258.
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an average of 72.4 days from admission to posttest but did not break this out by experimental and control groups,
as there were no differences between the two groups at posttest on any competency measures.®

Herbel and Stelmach (2007) reviewed the cases of all incompetent defendants with the principal diagnosis of
delusional disorder who underwent involuntary medication for competency restoration during a 13-year period at
the Federal Medical Center in Butner, North Carolina (n = 22). The majority of these defendants (77%) were
restored to competency within five months.®

Mossman (2007) examined the records of 351 inpatient pretrial defendants who underwent competence
restoration at a state psychiatric facility in Ohio to determine whether certain variables available to forensic
examiners could predict restoration outcome.® The variables of interest included demographic characteristics,
diagnoses, symptom patterns, criminal charges, number of prior psychiatric hospitalizations, and cumulative prior
length of stay. The overall rate of successful restoration reported by Mossman was 75% for felony defendants and
48% for misdemeanants. Length of restoration data were not presented but Mossman noted that Ohio statute
requires that maximum restoration periods for felony defendants were 4-12 months (depending upon the specific
charge) and 30-60 days for misdemeanants (again, depending upon the specific charge). Mossman found that
“lower probability of restoration was associated with having a misdemeanor charge, longer cumulative length of
stay, older age, and diagnoses of mental retardation, schizophrenia, and schizoaffective disorder.”®

Mossman delineated two typical instances in which a defendant might be considered to have a low probability of
restoration. First, if the basis for the defendant’s incompetence was a longstanding psychotic disorder that resulted
in lengthy periods of hospitalization. Second, if the basis for the defendant’s incompetence was an irremediable
cognitive disorder, such as mental retardation, that resulted in a limited grasp of the information that an examiner
attempts to convey during an evaluation. Each scenario appears to result in a well-below-average chance of
successful restoration.

Morris and Parker (2008) examined data from 1,475 admissions for competency restoration in Indiana between
1988 and 2005 to determine the factors associated with successful restoration to competence. These authors
reported that 72.3% of the admissions were restored to competence within six months and 83.9% within one
year.® In addition, those with mood disorders were significantly more likely to be restored to competence than
those diagnosed with psychotic disorders. Defendants with mental retardation (either alone or in conjunction with
a mental illness) were significantly less likely to be restored than defendants with any other psychiatric disorder.
Those diagnosed with both mental retardation and a mental illness were significantly less likely to be restored
than defendants with mental retardation alone. Regression analyses indicated that females and those with affective
disorders were most likely to be successfully restored whereas older age, mental retardation, and a psychotic
diagnosis were significantly related to a decreased chance of restoration.

Collwell and Gianesini (2011) reviewed the records of 71 incompetent male patients ordered for competency
restoration and subsequently discharged from a maximum-security forensic hospital. The majority of defendants
(75.7%) were restored to competency.®” The mean length of stay for restored defendants was 98.92 days (SD =
54.54 days), which was significantly shorter than the mean length of stay for non-restored defendants (173.18
days; SD = 106.79 days). Non-restorable patients had more prior incarcerations, hospitalizations, and episodes of

62 See note 34.

8 Herbel, B. L., & Stelmach, H. (2007). Involuntary medication treatment for competency restoration of 22 defendants with delusional
disorder. Journal of the American Academy of Psychiatry and the Law, 35, 47-59.

8 Mossman, D. (2007). Predicting restorability of incompetent criminal defendants. The Journal of the American Academy of Psychiatry
and the Law, 35, 34-43.

® |bid at page 34.

% Morris, D. R., & Parker, G. F. (2008). Jackson’s Indiana: State hospital competence restoration in Indiana. Journal of the American
Academy of Psychiatry and Law, 36, 522-534.

57 Colwell, L. H., & Gianesini, J. (2011). Demographic, criminogenic, and psychiatric factors that predict competency restoration. Journal
of the American Academy of Psychiatry and Law, 39, 297-306.
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incompetence as well as lower level charges, diagnoses of psychotic and cognitive disorders, lower global
assessment of functioning (GAF) scores, and were prescribed more medications.

Advokat and colleagues (2012) examined archival data to determine the differences between incompetent
defendants who were restored to competence (n = 43) and those who were not (n = 15).® No differences were
found between the restored and unrestored groups with respect to demographic variables, intellectual capacity,
offense type, diagnoses, substance abuse, or psychotic symptomatology. The restored group performed
significantly better on the Georgia Court Competency Test (GCCT) and on the Global Assessment of Functioning
scale (GAF), both at the initial evaluation period as well as at the final evaluation period. Severity of psychotic
symptoms decreased significantly for the restored group, but not for the unrestored group, and the restored group
was discharged significantly sooner (mean = 7.7 months; SD = 8.6 months) than the unrestored group (mean =
17.9 months; SD = 7.0 months).

Summary of Data

A summary table of the available research that provided time frames to restoration for incompetent defendant is
provided below.

Exhibit 4
Time Frames to Restoration from the Research Literature
Average time to
Study N Restoration
Pendleton (‘80) 205 104 days
Rodenhauser & Khamis (‘88) 375 153 days
Bennett & Kish (‘90) 1090 175 days
Nicholson & McNulty (‘92) 150 64 days
Nicholson et al. (‘94) 133 219 days
Hoge et al. (‘96) 28 98 days
Noffsinger (‘01) n.r. 80 days
Stafford & Wygant (‘05) 38 72 days
72.3% within 6 mo
Morris & Parker (‘08) 1475 83.9% within 1
year
Collwell & Gianesini (‘11) 71 99 days
Average 153 days

Note: Reviewed studies that provided data on the average time
to restoration are included in this table.

8 Advokat, C. D., Guidry, D., Burnett, D. M. R., Manguno-Mire, G., & Thompson, J. W. Jr. (2012). Competency restoration treatment:
Differences between defendants declared competency or incompetent to stand trial. Journal of the American Academy of Psychiatry and
Law, 40, 89-97.
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The National Judicial College’s Best Practices Model — Length of Time for Competency Restoration

With respect to the issue of time frames for competency restoration, the 2011-12 National Judicial College’s Best
Practices Model is summarized in the box below.”

National Judicial College’s Best Practices Model: Length of Time for Competency Restoration

Best Practice: For a person charged with a misdemeanor, it is a best practice for the initial competency restoration to be no more than
120 days, unless that period of time is longer than the maximum amount of time the defendant would have served if incarcerated for
the pending charge(s). It is a best practice for the mental health professional to notify the court as soon as he or she believes the
defendant is rendered competent, which may be less than the 120-day period. It is a best practice for the court to not criminally
commit a defendant to be restored to competency (including pre-treatment detention) for a period that is longer than the maximum
amount of time that he or she would have served if incarcerated for the pending charge(s).

For a person charged with a felony, it is a best practice for the initial competency restoration to be no more than 120 days. By or
before the end of the 120-day period, it is also a best practice for the treating mental health professional to file a report with the court
stating his or her opinion as to whether he or she believes there is a substantial probability that the defendant can be restored to
competency in the foreseeable future, or no longer than by an additional 245 days. If the mental health professional believes there is a
substantial probability that the defendant can be restored to competency in the foreseeable future, it is further a best practice for him
or her to opine as to what additional time is needed to restore the defendant to competency; for the court to grant 60-day extensions
up to the additional 245 days; and for the treating mental health professional to file additional progress reports at the end of each
additional 60-day period. It is also a best practice for the mental health professional to notify the court as soon as he or she believes
the defendant is restored, which may be less than the initial 120-day period. Finally, it is a best practice for the court to not criminally
commit a defendant for restoration for a period that is longer than the maximum amount of time that he or she would have served if
incarcerated for the pending charge(s) (including pre-treatment detention).

Discussion: The Supreme Court made clear in Jackson v. Indiana, 406 U.S. 715 (1972), that a person may not be criminally
committed for purposes of rendering him or her competent to stand trial "more than the reasonable period of time necessary to
determine whether there is a substantial probability that he [or she] will attain that capacity in the foreseeable future.” Id. at 738.
Further, if a physician determines that the defendant "probably soon will be able to stand trial," the defendant must be making
progress toward that goal to justify his or her continued commitment.

% Best Practices Model Section VI (C) available at http://www.mentalcompetency.org/model/model-sec-VI.html#VI
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Section Summary

The available literature on time frames to successful competency restoration indicates that the majority of
incompetent defendants (80 — 90%) are restored to competency within six months.

Defendants that take the longest to restore to competence appear to be those with: (a) developmental disabilities,
and (b) those with longstanding psychotic disorders that have resulted in lengthy periods of hospitalization. The
available research indicates that these two categories of defendants also have the lowest probability of being
restored.

In terms of the characteristics that are common to defendants who are ultimately not restored, these defendants
tend to:
e Dbe older;

e have more extensive histories of mental illness (as indicated by longer cumulative length of stay for
inpatient admissions as well as more prior incidents of incompetence);

e have diagnoses of psychotic disorders (especially schizophrenia or schizoaffective disorder), mental
retardation, or both mental retardation and a psychiatric disorder (putting these dually diagnosed
individuals at the lowest probability for restoration); and

o have lower level charges (misdemeanors; although this might be an artifact of shorter statutory timelines
for treatment).

Clinically, one would not expect to find a significant difference in the time it takes to restore felony and
misdemeanor defendants. In recognition of the variation in sentence lengths, however, many jurisdictions have
implemented different time frames for competency restoration by category of offense (felony v. non-felony). The
National Judicial College’s Best Practices Model’s recommendations regarding time frames for restoration also
take offense category into consideration.

Conclusions
This literature review concerns the clinically appropriate time periods for effective competency restoration.

The average time to restoration for incompetent felony defendants in the state of Washington, treated at either
WSH or ESH, is less than 3 months (90 days), which is well within the allotted statutory time frames for the state
(up to 360 days) and less than the initial period for restoration recommended by the National Judicial College
(120 days).

Incompetent felony defendants who are not restored to competency spend an average of 154 days at ESH,
including 76 days on competency restoration status before being civilly committed. The overall average length of
time to restoration supplied by the available national research data was 153 days. Thus, it appears that 76 days (or
even the statutorily required 90 days) might not be enough time to conclude that a defendant is not restorable.
Data regarding the clinical characteristics of this group of defendants was not available. Similarly, it is not known
whether any of these defendants went on to become competent. More information regarding these defendants
would be helpful in ascertaining whether a longer initial statutory time frame for competency restoration would be
beneficial.

With respect to the time frames for restoration of incompetent felony defendants, Washington State’s statutes
allow for a total time frame of up to 1 year (360 days) for restoration. This appears to be an adequate and
clinically appropriate time frame for restoration to competency as indicated by the data reviewed in this report as
well as the recommendations of the National Judicial College’s Best Practice Model.
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In terms of non-felony defendants, the available data for ESH indicate that this population is restored to
competency within one month (30 days), presumably within the allotted statutory time frames for non-felony
defendants in Washington (14 days plus any unused evaluation time) but well below the initial period for
restoration recommended by the National Judicial College (120 days).

In addition, the data from ESH indicate that non-felony defendants who are found to be non-restorable are
hospitalized for an average of 76 days, including an average of 29 days on restoration status before being civilly
committed. Thus, it appears that the statutorily required initial 30-day period is not enough time to make a
determination regarding whether these non-felony defendants are ultimately restorable. The available data on time
to restoration appear to indicate that a lengthier initial time period might allow for more of these non-felony
defendants to be ultimately restored and would reduce the number of non-felony defendants who become civilly
committed.

Finally, given that one should not expect to find any differences—clinically—between incompetent felony and
non-felony defendants, it appears reasonable to allow both types of defendants the same initial treatment period
for restoration of competency.
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Lookin’ for Beds in All the Wrong Places: Outpatient Competency
Restoration as a Promising Approach to Modern Challenges
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In response to consistently increasing numbers of individuals found incompetent to stand trial, some
states have identified community-based or “outpatient” competency restoration programs (OCRPs) as a
viable alternative to inpatient restoration. This study used a multistep approach to capture information
about OCRPs nationwide. We reviewed states’ competency statutes to determine which states have
provisions that allow for outpatient competency restoration, and we then corroborated this review with
a brief preliminary survey that was disseminated to each representative of the Forensic Division of the
National Association of State Mental Health Program Directors. We received responses from 48 of 51
U.S. jurisdictions (47 states and the District of Columbia). We conducted in-depth interviews with
forensic representatives in those 16 states that identified having operational OCRPS. The current study
presents our analysis of state statutes and then compares and contrasts current OCRPs. In summary,
OCRPs are a recent but rapidly developing alternative to traditional inpatient restoration. Through a
comparison of existing OCRPs, we believe OCRPs show preliminary but promising outcomes in terms

of high restoration rates, low program failure rates, and substantial cost savings.

Keywords: competency restoration, outpatient competency restoration, community-based

Localities across the United States are struggling with the grow-
ing number of individuals with serious mental health challenges
charged with criminal offenses. Jail and state hospital administra-
tors seek new ways to meet legal requirements and address the
clinical needs of these individuals. State hospital bed capacity has
not kept pace with the increasing rate of court-ordered forensic
referrals (Colwell & Gianesini, 2011; Mossman et al., 2007),
resulting in waitlists at local jails and decreasing hospital capacity
for civil patients. The combination of burgeoning forensic popu-
lations, lean state mental health budgets, and successful lawsuits
arguing for placements in “least restrictive settings” for forensic
patients has led many states to develop community forensic pro-
grams as alternatives to correctional confinement and inpatient
hospitalization (Bloom, 2012; DeMatteo, LaDuke, Locklair, &
Heilbrun, 2013; Heilbrun et al., 2012; Wall, 2013). Examples of
innovations that can decrease pressure on jails and state hospitals
include pre- and postbooking jail diversion programs (Sirotich,
2009), mental health courts (Burns, Hiday, & Ray, 2013), in-
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creased services for insanity acquittees (Vitacco, Vauter, Erickson,
& Ragatz, 2014), and specialized services for probationers or
parolees with mental illness (Eno Louden et al., 2012). Much
potential remains, however, for innovation around the significant
portion of the forensic population found incompetent to stand trial
(IST).

Robust Focus on Competency to Stand
Trial Evaluations

Much scholarly and practical attention has focused on compe-
tency to stand trial. Competency to stand trial (CST) evaluations
are the most common forensic evaluations ordered by the criminal
courts (Edens, Poythress, Nicholson, & Otto, 1999; Golding, 1992;
Melton, Petrila, Poythress, & Slobogin, 2007). Estimates range
from 50,000 to 60,000 evaluations annually (Bonnie & Grisso,
2000; Skeem, Golding, Cohn, & Berge, 1998). Moreover, the
number of evaluations is growing annually (Seaman & Johnson,
2008). The state of Colorado reported a 206% increase in the
number of CST evaluations from 2005 to 2014 (Colorado Depart-
ment of Human Services, 2015), whereas Los Angeles county
reported a 273% increase from 2010 to 2015 (Sewall, 2016). An
estimated 10,000 to 18,000 defendants are adjudicated as incom-
petent to proceed each year and remanded to competency restora-
tion services (Warren, Chuahan, Kois, Dibble, & Knighton, 2013),
with commensurate annual increases as the number of CST eval-
uations increases.

A great deal of research, litigation, and service provision has
been dedicated to improving the competency process throughout
the last 30 years, with the lion’s share devoted to competency
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evaluation. Grisso’s (1986) seminal book Evaluating Competen-
cies ignited a great deal of complex and productive scholarship
regarding competency evaluation. As a result, more than a dozen
formal assessment measures currently exist to evaluate CST, and a
large number of articles, chapters, and assessment measures have
been developed for specific competency-related populations: ju-
veniles, persons with intellectual disabilities, persons facing cap-
ital sentencing or death, and the like (Drogin, Dattilio, Sadoff, &
Guntheil, 2011; Zapt & Roesch, 2009). The rich literature allowed
the American Association of Psychiatry and the Law (AAPL) to
create and adopt a comprehensive set of guidelines for CST
evaluations (Mossman et al., 2007). The literature on defendants
facing competency evaluation is so robust that an excellent meta-
analysis (Pirelli, Gottdiener, & Zapf, 2011) was published in 2011,
covering 68 competency evaluation studies and 26,139 defendants
undergoing such evaluations from 1967 to 2008.

Moreover, states have consistently updated their policies and
statutes regarding competency evaluations. A total of 37 states
identify specific time frames to complete CST evaluations, and 35
of those delineate the various settings in which evaluations can be
conducted (Gowensmith, Murrie, & Packer, 2015). The last 2
decades have seen a tremendous shift in where evaluations are
conducted; for example, the state of Washington conducted 43.0%
(n = 717 of 1,667 total) of CST evaluations in its state hospitals
in 2001, compared with only 11.4% in 2013 (n = 336 of 2,939
total; Joint Legislative and Audit Review Committee, 2014). Most
states have followed a similar trajectory, with most CST evalua-
tions currently being conducted in local jails (Zapf & Roesch,
2009). In addition, 50% of states have formalized trainings or
certifications for CST evaluators, a 90% increase since 1992
(Gowensmith, Pinals, & Karas, 2015). In short, CST evaluation
has received a great deal of attention from researchers, service
providers, and lawmakers alike—and as a result has continued to
evolve and improve from both service provision and public policy
standpoints (Melton et al., 2007).

Need for Focus on Competency Restoration

In contrast, less attention has been given to competency resto-
ration—the treatment and service array required by persons adju-
dicated as IST. As a result, the historical trajectory of competency
restoration has been comparatively stagnant. When a person is
adjudicated as IST, legal proceedings are typically put on tempo-
rary hiatus and the person is remanded to competency restoration.
Restoration usually involves some combination of psychiatric
medication, mental health treatment, psycho-education about the
legal process, and consistent evaluation regarding progress, al-
though experts disagree about the relative importance of these ap-
proaches in various cases (National Judicial College, 2011-2012).
Courtroom status hearings are usually held at regular intervals to
gauge progress, often with the input of updated competency eval-
uations and/or progress updates from treating professionals. A
person will typically remain in restoration until he or she is
“restored” to competency or until the court is convinced that the
person is unable or significantly unlikely to regain competency in
the future.

Some research is available regarding competency restoration. A
competency restoration meta-analysis by Pirelli and Zapf (a
follow-up to their meta-analysis of CST evaluation mentioned

previously) covered 51 studies and 5,856 persons in restoration
services. They found that 81% of individuals were eventually
restored to competency, and that it took an average of 90 to 120
days for most persons to be restored (Pirelli & Zapf, 2015). These
results are consistent with other sources of restoration data (Melton
et al., 2007; Zapf & Roesch, 2009). Factors that delineate those
ultimately restored to competence versus those that are found
unrestorable are becoming better understood (Warren et al., 2013).
However, as Warren et al. (2013) stated, the amount of literature
dedicated to investigating CST restoration is a fraction of that
devoted to exploring CST evaluation.

Correspondingly, the field of competency restoration has seen
fewer advances and changes than the field of competency evalu-
ation. Although 48 states have identified specific time frames for
competency restoration to occur, few states have updated those
time frames during the last 2 decades (State of Hawaii Office of
the Governor, 2008). Compared with the myriad assessments for
CST evaluation, there are few proprietary models for competency
restoration. Proposed restoration protocols have been offered
(Bertman et al., 2003; Mueller & Wylie, 2007; Noffsinger, 2001;
Wall, Krupp, & Guilmette, 2003), but few have undergone rigor-
ous inquiry to assess their effectiveness (see Zapf, 2013 for an
excellent review of these models). The State of Florida’s restora-
tion program (the “CompKit”), has been widely adopted by many
states for their own restoration services; however, no known in-
dependent research has verified the effectiveness of this program.
Although hospitals do seem to be increasingly adept at providing
psycho-education services regarding competency (Mueller &
Wylie, 2007), hospitals have traditionally been fairly slow in
creating competency-specific treatments beyond the broad treat-
ments available to all psychiatric inpatient populations (Miller,
2003).

Concurrently, states are mandated to restore a defendant’s com-
petency to stand trial in a “reasonable period of time” to meet the
requirements of the landmark 1972 U.S. Supreme Court decision
Jackson v. Indiana (1972). However, many states have difficulty
meeting the spirit of this decision, given long hospital waitlists and
overcrowded state hospital conditions (Gowensmith, Murrie, &
Packer, 2014; Locklair, 2016; Morris & Parker, 2008; Pirelli &
Zapf, 2015). This situation leaves many defendants to languish in
hospitals and jails for long periods of time under a commitment
due to trial incompetence, and leaves many states open to potential
civil or class action lawsuits. The National Judicial College estab-
lished standards for timeframes for competency restoration; these
standards vary based on the defendant’s clinical responsiveness,
but are roughly 120 days for misdemeanants and no more than
one year for felony defendants (National Judicial College,
2011-2012).

Consequently, many states are facing federal oversight regard-
ing time frames for competency restoration. In Oregon Advocacy
Center v. Mink (2003), a federal court ruled that defendants must
be transferred to competency restoration within 7 days; a signifi-
cant increase in Oregon’s hospital capacity was realized in 2010 to
manage the increasing number of IST defendants ordered to res-
toration. In 2015, a federal court replicated this time frame in the
state of Washington (Trueblood v. State of Washington Depart-
ment of Human and Social Services, 2015), and the state has
opened new beds for restoration as a result. Several other states
remain under litigation or settlement-type agreements for compe-
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tency restoration or have begun exploring or adjusting time frames
for the restoration services themselves (Locklair, 2016).

Competency restoration typically occurs in state hospitals
(Pinals, 2005). A recent survey of state hospital administrators
shows that the largest subpopulation of forensic patients in state
hospitals is remanded for competency restoration (Parks & Radke,
2014) and that the overall percentage of forensic admissions for all
state hospital patients has ballooned from 7.6% in 1983 to 36% in
2012. States consistently report that restoration cases comprise the
largest proportion of forensic patients in their hospitals (Miller,
Gowensmith, Cunningham, & Bailey-Smith, 2009). A few exam-
ples: Hawaii saw a 35.8% increase in persons found IST from 2005
to 2009 (Gowensmith, 2010), Wisconsin had a 34.8% increase
between 2011 and 2013 (Wisconsin Department of Health Ser-
vices, 2013), and Washington saw a 73% increase between 2010
and 2014 (Joint Legislative and Audit Review Committee, 2014).
Although states have changed the typical location of CST evalu-
ations from hospitals to outpatient settings, changes in restoration
settings have been far less frequent (Gowensmith, Murrie, &
Packer, 2015). In summary, hospital bed capacity falls far short of
demand, while beds that do exist are increasingly being used for
competency restoration services.

Outpatient Competency Restoration

Some states have identified community based (or “outpatient”)
competency restoration services as a partial solution to these
issues. In these services, individuals who do not meet inpatient
hospitalization criteria are treated in an outpatient setting, thereby
reducing the hospitalization waiting list for others with more acute
needs. Many individuals do not require an inpatient setting to be
restored to competency (Miller, 2003; Pirelli & Zapf, 2015). Mov-
ing incompetent individuals out of the community and into an
inpatient setting can be disruptive and in some cases may consti-
tute an unnecessary infringement on their civil liberties."

Miller (2003) emphasized the untapped potential of outpatient
competency restoration programs (OCRPs). At the time of his
article, 37 states permitted outpatient competency restoration;
however, few states actually had programs in operation. Miller
argued that OCRPs represented a cost-effective and least restric-
tive alternative to inpatient hospitalization. Since that time, short-
ages of inpatient beds have increased. However, little is known
about the OCRPs currently in operation around the nation (Fitch,
2014; Miller et al., 2009). Many states are considering outpatient
restoration as an option for IST defendants, yet little is known
about how these programs work or how successful they are—if at
all. What similarities (and differences) exist among current pro-
grams? What are typical restoration rates? Who tends to succeed in
such programs? How much do they cost to operate, and are they
ultimately a viable alternative to traditional hospital restoration
settings?

This article updates and expands Miller’s 2003 study. Like
Miller, we review state statutes that address competency restora-
tion settings, as well as review those states that currently operate
alternatives to inpatient restoration. We then go beyond the 2003
study to analyze and compare existing programs, with a special
emphasis on describing outcomes data from the programs. We will
also provide more in-depth descriptions of four programs.

Method

This project used a multistep approach to capture information
about OCRPs nationwide. First, we reviewed states’ competency
restoration statutes to determine which states had provisions that
allow for outpatient competency restoration. We used the listing of
competency statutes provided on the mentalcompetency.org web-
site  (http://www.mentalcompetency.org/resources/state-statutes/
index.html) and supplemented those linked statutes with others in
the same statutory sections to obtain information about settings for
restoration. We then corroborated this review with a brief prelim-
inary survey that was disseminated to each representative of the
Forensic Division of the National Association of State Mental
Health Program Directors (NASMHPD). Each state, as well as the
District of Columbia, has a representative for the NASMHPD
forensic division. A total of 48 directors out of 51 responded to the
preliminary survey (representatives from Minnesota, North Da-
kota, and Vermont did not respond). This process generated a list
of states with statutory allowances for outpatient restoration, and it
identified states that currently operate OCRPs.”

Survey

Initial surveys were conducted in 2014, with a total of 16 states
reporting that they had OCRPs in operation. A secondary 30-
question survey was then created to obtain more detailed informa-
tion about these state-specific OCRPs. The 16 secondary surveys
were administered by telephone with either the forensic adminis-
trators overseeing the currently operating OCRPs or with the
program directors of the OCRPs, and they lasted approximately
one hour each. No information was provided to the respondents
ahead of time, and respondents were given time at the end of the
call to provide open-ended responses to strengths and barriers of
OCRPs as well as ask questions of the interviewers.

The secondary survey was an open-ended, semistructured inter-
view (see the Appendix), and it covered the following topics.

Size and longevity of OCRPs. This included items such as
the numbers of participants and the inception date of the programs.

Demographics of OCRP participants. This included factors
such as age, gender, ethnicity, and exclusionary and eligibility
criteria (e.g., criminal charges, diagnoses, intellectual functioning,
substance abuse).

Clinical status of OCRP participants. These survey items
covered areas including the participants’ psychiatric stability, ad-
herence with treatment plans, and diagnostic issues.

Admission procedures for OCRPs. Admission procedures
included topics such as referral sources, general preprogram tra-
jectories, and coordination with hospitals and courts.

Jail-based competency restoration. Although not a primary
focus of the current project, minimal information was collected

"It is important to note that scholars are beginning to explore jail-based
competence restoration. Although it can be considered a type of outpatient
restoration, jail-based restoration raises challenges and concerns that are
quite different from restoration based in a hospital or in the community
(Galen, Weitenheller, & Gowensmith, 2015; Kapoor, 2011; Rice & Jen-
nings, 2014; Taylor, 2012). This article focuses exclusively on community-
based restoration.

2 For ease of reading, the term states in this article includes the District
of Columbia, unless otherwise stated.
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regarding jail-based competency restoration programs (e.g., which
states operated jail-based restoration programs, numbers of partic-
ipants, and different conceptual models of jail-based restoration).

Agencies providing OCRP services. Respondents were
asked about supervisory authority for their programs, relationships
with private versus public agencies, and the utilization of con-
tracted agencies for specialized services such as housing or sub-
stance abuse treatment.

Location, staffing, and scope of restoration services. These
survey questions included items such as the settings for restoration
(e.g., community mental health centers, hospital day treatment
offices), the types of professional staff and staffing ratios devoted
to the programs, and treatment modalities (e.g., group vs. individ-
ual services). For information related to the conceptual scope of
the programs, respondents were asked to describe the breadth of
services afforded to the OCRP participants beyond competency
restoration (if applicable).

Outcomes. Respondents were asked to provide several out-
come markers: rates of restoration, rates of unrestorability, average
lengths of stay for participants, rates of revocation or program
dismissal, rates of violence and arrest, and daily operating costs.

Exclusionary Criteria

Several programs and/or program data were excluded from the
analysis for this study. We chose not to aggregate data from
jail-based competency restoration programs with data from
community-based programs primarily because the conditions and
settings are too distinct to make meaningful comparisons. How-
ever, we present preliminary findings regarding jail-based pro-
grams in a separate section.

We also restricted analysis to OCRPs serving adults. Juvenile
programs may be effective and certainly merit further investiga-
tion; however, the distinctions in populations and settings between
adult and juvenile OCRPs are too great to allow for useful com-
parison.’

Finally, we restricted our analysis to data from formal OCRPs
and eliminated data from informal restoration services. Methods
and structures for competency restoration vary widely within and
between states, with some states offering informal or case-by-case
restoration services in lieu of a formal program (and with some
offering both types of services). Combining data from these two
populations would have made the data from formal programs less
reliable and valid. As an example, California’s data for this study
were drawn from their formal OCRP implemented in 2008; al-
though individuals had been released to the community as IST
under alternative auspices in California since 1986, data from this
alternate population were not collected or analyzed. These issues
are discussed in greater detail in the results section entitled “States
Operating OCRPs as of 2014.” Statutory analysis and survey
responses were analyzed and are presented in the following para-
graphs.

Results

First, we present an analysis of state statutes that address set-
tings for competency restoration services. Second, we list those
states with OCRPs in operation as of 2014. Finally, we compare
and contrast those programs in detail.

Statutory Review

A review of state statutes provided data about the legal frame-
work for OCRPs in each state and the District of Columbia. Table
1 lists statutory allowances or prohibitions for outpatient compe-
tency restoration. Statutes from 36 states (70.6%) allowed outpa-
tient competency restoration, while statutes from seven states
(13.7%) explicitly prohibited outpatient competency restoration.
Eight states (15.7%) had “silent” statutes, meaning that the loca-
tion of restoration is not explicitly addressed.

States Operating OCRPs

Table 2 lists the 16 states operating OCRPs as of 2014. Accord-
ing to the initial survey, of the 44 states and districts with statutes
that allow outpatient competency restoration, 16 (36.3%) operated
formal OCRPs in 2014, 19 (43.2%) did not, and 15 (34.1%)
operated outpatient restoration in an informal and ad hoc manner
(with some overlap across categories).

The second column in Table 2 (“States operating informal
outpatient restoration”) represents states that provided outpatient
competency restoration outside of the guise of a formal program.
In several states, the lack of a formal OCRP did not preclude
individuals from being ordered to the community for outpatient
restoration. These 15 states utilized a variety of informal or ad hoc
restoration services. The numbers of individuals that received
informal competency restoration services per year ranged from a
handful in Washington and Colorado to more than 100 in New
Hampshire, with Illinois, Rhode Island, and Wyoming serving
approximately 10 to 15 per year (other states in this category did
not have numbers to report). Some states (California, Colorado,
Hawaii, Nevada, Ohio, and Virginia) had two concurrent popula-
tions of incompetent individuals in the community: those who
received restoration from their state’s formal OCRP, and those
who were not participating in the formal OCRP but nonetheless
received restoration from alternative restoration services (often
from private providers).

Comparing and Contrasting Existing OCRPs

Unfortunately, OCRPs did not collect uniform data across all
states, and several OCRPs collected very little data at all. Conse-
quently, many survey respondents were only able to provide ap-
proximate numbers or percentages given their fledgling data col-
lection abilities. (Data that was reported, however, was formally
collected and did not represent educated guesses or approxima-
tions.) While presentation of complete data is of course preferable,
we present incomplete data in this instance given that interested
parties who are considering developing their own OCRPs would
likely benefit from the available preliminary data. Examples from
specific states and programs are provided throughout the results
section to provide more specificity to data; in addition, incomplete
data is noted in the sections in which it occurred.

Size and longevity of OCRPs. Table 3 summarizes program-
matic data for the 16 formal OCRPs. Most OCRPs were relatively

3 Arkansas, Connecticut, Louisiana, Ohio, and Virginia had juvenile
OCRPs in operation. Colorado and Nevada also had juveniles released on
an ad hoc basis to outpatient competency restoration, though neither state
has a formal OCRP for juveniles.
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Table 1
Comparison of State Statutes Referencing Settings for
Competency Restoration

Table 2
Existence of Outpatient Competency Restoration Programs in
States Without Statutory Prohibition

State with statutes

States with statutes allowing outpatient prohibiting outpatient

States without
outpatient restoration

States operating formal
outpatient restoration

States operating
informal outpatient

competency restoration competency restoration programs restoration in operation
Alabama Minnesota Alaska Arkansas California Alabama
Arizona Mississippi Delaware California Colorado Arizona
Arkansas Montana Kentucky Colorado Hawaii Indiana
California Nebraska Massachusetts Connecticut Idaho TIowa
Colorado Nevada Missouri DC Tllinois Kansas
Connecticut New Hampshire New Mexico Florida Maryland Maine
District of Columbia New Jersey South Carolina Georgia Michigan Minnesota
Florida New York Hawaii Nevada Mississippi
Georgia North Dakota States with “silent” statutes Louisiana New Hampshire Montana
Hawaii Ohio Michigan N eyada Neyv York Nebraska
. Ohio Ohio New Jersey
Idaho Oregon North Carolina o .
L . regon Rhode Island North Carolina
Illinois Pennsylvania Oklahoma A
. Tennessee Virginia North Dakota
Indiana South Dakota Rhode Island .
Texas Washington Oklahoma
Iowa Texas Tennessee Vireini . .
S irginia Wyoming Pennsylvania
Kansas Virginia Utah . .
- . Wisconsin South Dakota
Louisiana Washington Vermont
. ° . Utah
Maine West Virginia Wyoming v
Maryland Wisconsin ermont
Ty West Virginia
Note. Table reflects statutes as of 2014. Statutes that explicitly allowed

outpatient competency restoration were placed in the “allowing outpatient
competency restoration” category. Statutes that did not explicitly prohibit
outpatient restoration or remained silent on the setting for restoration were
placed in the “states with ‘silent’ statutes” category; some of these states
made reference to placing the defendant in the custody of the state mental
health authority or state-operated facilities, but outpatient settings were not
explicitly delineated.

new programs with small numbers of participants. Eleven of the 16
programs had been in operation for fewer than 10 years, with nine
of those in operation for 7 years or less. Typically, these 11
programs had served a small number of jurisdictions or counties;
over time, these programs expected to expand their reach state-
wide. Accordingly, these programs generally served fewer con-
sumers; most served up to approximately 50 defendants per year.
The Texas and Virginia, OCRPs were the anomalies within this
group of new programs, as they each began serving more than 100
people per year statewide shortly after implementation. At the end
of Fiscal Year 2013, the Texas OCRP had served 1,061 clients
(Graziani, Guzman, Mahometa & Shafer, 2015).

In contrast, Connecticut, Florida, and Ohio had OCRPs since
2001, 2002, and 1997, respectively. These three programs reported
large numbers and a large statewide scope relative to most of the
newer programs. For example, Florida’s OCRP served approxi-
mately 600 participants, significantly more than any other state,
though many of their programs operated individually. Each of
these states offered their formal OCRPs in multiple locations
statewide. The large number of participants reported by Texas and
Virginia reflected their statewide implementation as well.

Demographics of OCRP participants. The demographic
characteristics of OCRP participants mirrored local correctional
populations in terms of ethnicity, age, and gender; typically, par-
ticipants represented disproportionate percentages of ethnic minor-
ities and tend to be younger to middle-aged males. Females ac-
counted for about 20% of participants on average. The majority
lived in urban areas.

Note. Table reflects data as of 2014. Arizona offers competency resto-
ration in local jails only, but not in the community. As the current study
investigates community programs only, Arizona was not considered to
have an outpatient restoration program. The table data represents only
those states with statutory allowances for OCRPs.

Participants were typically charged with misdemeanor offenses
or nonviolent felonies, did not have lengthy violent criminal his-
tories, and did not present high risk for serious violence. Approx-
imately half of all OCRP participants nationwide were charged
with misdemeanor charges, while the other half were charged with
nonviolent felonies.

Table 3
Comparison of Outpatient Competency Restoration Programs
by State

Numbers of
Date of participants Primary service  Juvenile
State inception per year provision program

Arkansas 2009 <20 State Yes
California 2008 20-50 Private No
Colorado 2013 <20 State Yes
Connecticut 2001 20-50 State Yes
DC 2005 20-50 State No
Florida 2002 100+ Private Yes
Georgia 2008 20-50 State No
Hawaii 2007 20-50 State No
Louisiana 2006 <20 State Yes
Nevada 2003 <20 State No
Ohio 1997 20-50 State Yes
Oregon 2008 <20 State No
Tennessee 2003 <20 Private No
Texas 2008 100+ State No
Virginia 2008 100+ Private No
Wisconsin 2008 50-100 Private No
Note. Table reflects data as of 2014.
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Clinical status of OCRP participants. Clinically, OCRP par-
ticipants tended to be psychiatrically stable and able to take med-
ications voluntarily; 80% of states with formal OCRPs had policies
requiring that participants must be clinically stable to be accepted
into the OCRP. States reported that about two thirds of their OCRP
participants were incompetent due to psychiatric impairment,
whereas about one third were incompetent due to cognitive deficits
and/or developmental disabilities. Two states excluded individuals
with developmental disabilities from their OCRPs, whereas two
others prioritized persons with developmental disabilities. Finally,
while 13 programs provided substance use treatment as part of
their scope of services, three states did not allow participants with
prominent substance use diagnoses into their OCRP.

Admission procedures for OCRPs. Most prospective partic-
ipants were first committed to a state hospital prior to entering an
OCRP. Typically, state hospital and OCRP staff screened prospec-
tive participants’ readiness for an OCRP prior to advancing the
request to court. Ultimately court authorization was required prior
to transferring participants from inpatient to outpatient settings,
though state statutes and court practices determined the level of
formal court involvement.

A smaller subset of participants was admitted directly from
court or jail. For example, to reduce the number of individuals
waiting in jail for hospital-level restoration, the Texas OCRP
began mental health treatment and competency restoration in jail
concurrently identifying individuals for admittance into their
OCRP. Alternatively, Connecticut regularly admitted participants
into their OCRP directly from court upon an initial finding of
incompetence, thus averting the need for an interim hospitaliza-
tion.

It is important to note that local criminal courts controlled which
defendants were admitted into various OCRPs. Most states re-
ported that referrals tend to originate from specific courts or judges
with whom good professional working relationships had been
established. In Hawaii, for example, every OCRP participant had
been approved by two Honolulu courtrooms that operated mental
health calendars. In Nevada, most referrals came from two urban
courts (Reno and Las Vegas) that were staffed by public defenders
familiar and comfortable with the Nevada OCRP. Although the
state of Washington did not operate a formal OCRP, a close
network of judicial and mental health professionals in King
County (Seattle) developed a competency court for low-level
offenders and had built a small network of outpatient restoration
options. OCRPs typically operated in the jurisdiction of the urban
courts; half of the OCRPs had started as pilot programs in their
state’s major metropolitan area (e.g., New Orleans, Portland, Mil-
waukee, and Little Rock).

Agencies providing OCRP services. A primary differentiat-
ing factor between OCRPs was the level of involvement of state
government mental health agencies versus privately contracted
providers (see Table 3). Some states relied heavily on state-
operated and/or state-funded mental health agencies to operate the
program, while other states tended to rely more heavily on pri-
vately contracted providers. Ultimately, funding was always pro-
vided through government mental health agencies, even if service
provision was contracted to private providers. Eleven states
(68.8%) used state resources as primary providers, whereas five
(31.2%) relied primarily on private service provision. Overall,
programs that were operated directly by state agencies tended to

provide additional psychosocial services, increased structure for
staff and participants, and more intense oversight and monitoring
by OCRP administrators than programs relying primarily on pri-
vate contractors.

Location, staffing, and scope of restoration services. In all
instances, OCRPs provided their competency restoration program-
ming in community mental health settings such as community
mental health centers, outpatient treatment centers at state hospi-
tals, private offices, or specialized group homes. Louisiana, for
example, offered the bulk of its competency restoration program-
ming at an aftercare clinic in the New Orleans metropolitan area.
Arkansas began its OCRP as a day program at its state hospital, but
later moved the location to an urban community clinic. Colorado’s
program was based in a day hospital setting in Denver. Texas had
a number of locations at crisis respite facilities and one subse-
quently closed hybrid criminal justice facility (Graziani et al.,
2015; Beard, 2014). Restoration programming for OCRPs was
provided by certified or advanced-level practitioners, such as psy-
chologists, psychiatrists, or forensically trained licensed social
workers. OCRP services typically included, but were not limited
to, education about the judicial process, medication management,
psychotherapy, group and family therapy, psychological assess-
ments and evaluations, and drug screenings. Some states provided
housing and other psychosocial services, whereas others remained
exclusively focused on restoration.

Jail-based competency restoration. Nine states (Arizona,
California, Colorado, Florida, Georgia, Louisiana, Tennessee,
Texas, and Virginia) offered restoration services in select local
jails. Most jail-based competency restoration models provided a
combination of mental health treatment and competency restora-
tion programming to individuals who had been found IST and who
are awaiting transfer to either a state hospital bed or community-
based restoration slot. In many cases, jail-based competency res-
toration provided enough treatment such that defendants no longer
required hospital-level care by the time a hospital bed was avail-
able. In other cases, states with OCRP counterparts used jail-based
restoration activities as an avenue to screen possible participants
for their state’s OCRP, so that appropriate individuals could be
released directly from jail and into treatment in the OCRP (thus
bypassing an interim stay at the state hospital).

Alternatively, some of those states—Arizona, California, Colo-
rado, Georgia, and Virginia—operated standalone competency
restoration programs in jail, such that defendants were provided
with a full complement of services designed to restore the indi-
vidual to competence while incarcerated, analogous to the aims of
an inpatient facility. Most of these programs were operated by
private providers; however, Arizona’s and Virginia’s programs
were operated by regional governmental departments. Given the
different nature of these programs and the clients whom they serve,
data from jail-based programs were excluded from our analyses.

Outcomes

Regardless of structural similarities or differences across
OCRPs, NASMHPD forensic representatives reported strong out-
comes across all programs. Again, outcome data was not consis-
tently gathered across OCRPs, and some states had very little hard
data to provide. When reported, the outcome data were based on
average numbers of participants per year, from inception of that
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state’s program through November 2014. Data are summarized in
Table 4.

Competency restoration. Primary indicators for any OCRP
are the rates of restoration of competency and rates of unrestorabil-
ity. Rates of competency restoration averaged 70.0% across the 13
programs that reported this data, ranging from 35% to 95%.
Alternatively, participants in OCRPs may be determined to be
unrestorable to competency after some period of time has passed.
Of the 12 states reporting this data, the average rate of unre-
storability was 20.3%.

Another key indicator for any OCRP is the length of time it
takes to restore competency to its participants. States reported an
average of 149 days for participants restored to competency.
Interestingly, Texas reported an average of 70 days, but this
average was comprised of two qualitatively different subgroups:
participants residing in dedicated program housing (49-day aver-
age) versus participants who were not provided dedicated housing
(90-day average). California and Louisiana’s averages were sig-
nificantly longer than other states (320 and 400 days, respectively),
perhaps due to unique structural components of those programs
(e.g., California’s requirement that all participants be charged with
felony charges). When removing California and Louisiana data,
the average length of time to competency restoration was 111 days.
In general, forensic directors reported that the length of time to
restoration in outpatient programs was slightly longer than the time
to restoration in their respective states’ inpatient settings.

Public safety. Arrests, elopements, acute decompensations,
and serious rule violations were defined as negative incidences in
the survey. Twelve states responded with data in this category. The
average rate of any negative incident was 16.7% across states. No
incidences or arrests for serious violence were reported by any
OCRP. An average of 27.0% of the negative incidents were due to
rule violations, whereas 73.0% were due to acute decompensations

Table 4

Outcomes of Outpatient Competency Restoration Programs by State
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or clinically driven problems that necessitated a return to an
inpatient setting. Most (78.4%) negative incidents were found in
programs with more than 20 participants.

Financial costs. Finally, each state reported significant finan-
cial savings from its OCRP. While calculating exact figures and
cost savings is beyond the scope of this article, some preliminary
numbers can be estimated. Forensic administrators reported daily
costs for standard OCRPs between $101 to $500 per day. States that
contracted with private providers for restoration paid between $40 to
$75 per hour for restoration, though other state resources were used
while these defendants live in the community. On average, total daily
costs for OCRP restoration averaged approximately $215 per defen-
dant (though this figure may be underestimated given the likelihood
that some ancillary resources and costs are not included).

Administrators reported costs for inpatient competency restoration
between $300 to $1,000 per bed day, with an average of $603 per bed
day. This nets an estimated difference between average daily costs of
an OCRP slot and an inpatient bed of $388 per day. Using an average
length of stay for OCRPs of 149 days, this translates into an overall
estimated average of approximately $57,800 in savings per OCRP
participant (when excluding California and Louisiana’s data due to
long lengths of stay, the average estimated savings per participant
decreases to approximately $43,000).

We present two illustrative examples. First, the Texas OCRP re-
ported a cost of $140 per day for an OCRP participant as compared
to $401 for an inpatient defendant, for a savings of $21,409 per
defendant even after the longer lengths of stay were accounted for
(Horton, Kidder, & Borel, 2011). Wisconsin reported a cost difference
of $199 versus $674 in their OCRP, saving $41,290 per OCRP
participant (Wisconsin Department of Health Services, 2013).

Comparative results of four different OCRPs (Wisconsin, Texas,
Miami-Dade County, and Arkansas) are presented in Table 5. The

Percentage restored to  Percentage determined

Average number of

Percentage of negative days to restoration Average per participant

State competency unrestorable incidents of fitness savings per day
Arkansas 79 16 2 90 $150
California 35 12 30 320 $425
Colorado Not reported Not reported Not reported Not reported Not reported
Connecticut 75 15 10 180 $600
District of Columbia 77 28 21 115-120 $400
Florida® Not reported Not reported Not reported 146 $111
Georgia 77.5 22.5 16 Not reported $50
Hawaii 95 5 5 100 $600
Louisiana 55 10 28 400 $300
Nevada 50 30 20 90 $315
Ohio 80 15 5 60 $450
Oregon 67 33 0 90 Not reported
Tennessee Not reported Not reported Not reported 180 $850
Texas 77 Not reported 19 49-90 $261
Virginia 64 36 Not reported Not reported $450
Wisconsin 79 21 6 100 $475
Average 70.0 20.3 16.7 149/111° $388
Note. Negative incidents are defined as criminal activity, violence, or clinical decompensation resulting in termination from OCRP.

# Florida data come from the Miami-Dade County Forensic Center’s program. Statewide data were unavailable for review, aside from average per

participant savings which increased to $122 as a statewide average.

111 days is the average length to restoration when California and Louisiana are

removed from the analysis, given their outlier average restoration time frames. When they are included, the average length to restoration is 149 days.
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Table 5
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Comparison of Wisconsin, Arkansas, and Miami-Dade County OCRPs

OCRP Elements
Inception date

Wisconsin
2008

Texas
2008

Miami-Dade County
2009

Arkansas
2012

Setting of program
launch

Statewide versus
county program

Number of participants
through 2014

Type of provider

Initial barriers

Referral process

Eligibility criteria

Milwaukee, WI

27 counties

200

Contract providers

Funding, statutory
restriction, public
safety concerns, low
workforce capacity

All persons undergoing
CST evaluations are

screened

Low violence risk

Bexar, Dallas, Tarrant, and
Travis Counties
12 localities around the state

1061 (through Fiscal Year
2013)

Local mental health
authorities

Buy-in from judges and
district attorney
relationships with law
enforcement/jail, housing,
substance use treatment

Referral from court based in
part on recommendation
from evaluator

Criminal history, clinical
judgment, violence risk
assessment, prior
hospitalization

Miami, FL

County (though other counties
in Florida also had OCRPs)

167

Contract with hospital

Low funding, public safety
concerns

Initial inpatient hospitalization

Minor charges

Low violence risk

Little Rock, AR
13 localities
50

Community mental health
centers

Low workforce capacity, low
levels of trust among
partners

Most are hospitalized
initially, but some are
referred directly from
court

Misdemeanant and felony
defendants

Other criteria unknown

Clinical stability
Stable housing Interest
in OCRP

Ancillary services Case management

Case management, peer

Case management, benefit Case management, drug

support, medication acquisition screening, family therapy,
management medication management
Outcomes Comparable restorations ~ Comparable restoration rates;  Cost of $33,667 per outpatient ~ Comparable restoration rates;
rates; Outpatient cost LOS related to restoration case versus $74,419 per reduced wait lists; low
$25,000 per case vs. up to 21 weeks; people inpatient case; fewer recidivism; cost savings
$63,000 per inpatient with 2 to 3 prior subsequent jail bookings
case hospitalizations less likely
to restore
Note. OCRP = “outpatient” competency restoration programs; CST = competency to stand trial; LOS = length of stay.

table provides a brief comparison of the four programs, their
approaches to OCRP, and their outcomes.

Discussion

OCRPs are a recent but rapidly developing alternative to traditional
inpatient competency restoration. High hospitalization costs and lim-
ited hospital capacity have forced many state mental health adminis-
trators, correctional administrators, and legislators to consider OCRPs
as alternatives to traditional inpatient approaches to competency res-
toration. Through a comparison of existing OCRPs, we believe
OCRPs overall show preliminary but promising outcomes.

Scope of OCRPs

While 44 states’ statutes (86.3%) either explicitly or tacitly
allow outpatient competency restoration, only 16 (31.4%) states
had OCRPs in operation. In other words, while most states can do
outpatient competency restoration, most states do not.

This number is expected to grow, however. Eleven of the 16
programs had been operational for fewer than 10 years. Given the
rise in the number of community-based forensic programs nation-
wide over the last several years, the development of OCRPs is
hardly surprising. States are looking for viable alternatives to

resource-intensive forensic hospitalizations (Bloom, 2012; DeMat-
teo, LaDuke, Locklair, & Heilbrun, 2013; Heilbrun et al., 2012).
Although the idea for outpatient competency restoration is not
new, many states are increasingly forced to explore alternatives to
inpatient restoration as hospital resources and state mental health
budgets fail to meet the needs of growing populations, and as federal
oversight and legal challenges continue to mount. Several states
without OCRPs surveyed in this project mentioned that they are
actively planning OCRPs for the future; Washington has identified a
facility and is recruiting personnel for such a program, for example.

Efficacy of OCRPs

Do these outpatient approaches to competency restoration
work? Although such an answer depends on one’s definition of
success, this study seems to indicate that OCRPs show generally
positive results, including financial savings, increased inpatient
bed capacity, maintenance of public safety, and high rates of
restoration. A researcher for the Miami-Dade County Forensic
Alternative Center described its outcomes this way:

A patient admitted to the MD-FAC has double the chances of staying
out of jail the year following discharge, at half the cost and 2/3 the



n or one of its allied publishers.
°r and is not to be disseminated broadly.

al use of the individua

ghted by the American Psychological Associa

This document is copyri
This article is intended solely for the person

OUTPATIENT COMPETENCY RESTORATION PROGRAMS 301

length of inpatient stay, in comparison to a patient admitted to a state
hospital. (Qureshi, Liefman, Coffey, & Carney, 2015)

Although other states may have different statistics, these types
of outcomes were generally echoed by other OCRP administrators.

Restoration to competence. In this study, rates of compe-
tency restoration for outpatient programs were found to be slightly
lower than reported rates for inpatient restoration programs (70.0%
compared to inpatient restoration rates of 70% to 80%; Warren et
al., 2013). Why this discrepancy? One might expect that outpatient
rates to be higher than inpatient rates, since most OCRPs screen
out participants who are clinically unstable. While this study did
not identify any definitive reasons, some possible explanations
exist. First, several programs reported that many of the cases for
OCRP participants were dismissed after a demonstrated period of
adhering to treatment and obeying the law. Rather than finding the
OCRP participant competent to stand trial, courts instead dis-
missed the individual’s charges. It seems that some courts view
OCRPs as a chance for participants to establish a track record of
stability in the community, albeit with enhanced structures and
services, before releasing them from criminal commitment.

Second, OCRPs on average reported higher rates of court de-
terminations of unrestorability to fitness than inpatient programs
(20.3% vs. 10%, respectively). The 12 OCRPs that reported unre-
storability rates stated that these individuals were released to the
OCRPs because of a lack of dangerousness rather than the lack of
intractable impairments to competency. That is, OCRPs accepted
IST patients based on programmatic criteria—clinical stability,
manageable dangerousness, ability to withstand the program de-
mands—and not necessarily their likelihood of regaining compe-
tence. Program representatives reported that their primary respon-
sibility in identifying appropriate OCRP candidates was to find
incompetent patients who no longer needed hospital-level care.
Accordingly, OCRPs anecdotally reported higher proportions of
participants with head injuries and developmental disabilities as
compared to corresponding inpatient units. This may be a partial
explanation of the differing restorability rates. It is unclear whether
the full difference is due to factors related to the individuals
selected for OCRPs or risk factors associated with community-
based restoration (e.g., weaker participation in programming, ac-
cess to drugs).

The broad variability in the length of time to restoration raises
interesting challenges for policymakers. It is unclear whether there
is an optimal length of stay in an OCRP or whether that metric
varies based on the needs of the individuals and the approach of
the OCRP. The few existing studies propose an optimal stay
anywhere from 45 days to 21 weeks (Graziani et al., 2015; Johnson
& Candilis, 2015). Nationally, inpatient lengths of stay for indi-
viduals who are restored to competency average around 89 days
(Colwell & Gianesini, 2011; Stafford & Wygant, 2005), but these
time frames may not be realistic or appropriate for individuals in
outpatient settings. Perhaps idiosyncratic variables of outpatient
participants—inconsistent appointment compliance, rule viola-
tions, medication nonadherence—-could lengthen the expected
time frames for attainment of competency.

Financial savings. This study indicates that, not surprisingly,
OCRPs are less expensive than inpatient restoration programs.
States reported saving nearly $400 per defendant per day by using
OCRPs. As is typical, community mental health resources are less

expensive than hospital resources; competency restoration seems
to be no exception. Although some states report that inpatient
capacity remained unchanged even after implementing an OCRP
(due to waitlists and demand for restoration that outpaces OCRP
capacities), costs had nevertheless been reduced as new hospital
beds, overflow units, and potential lawsuits had been averted.

Increased hospital bed capacity. Capacity has increased in
many states after OCRP implementation. Moving incompetent
defendants from a hospital restoration program to a community
restoration program can free limited hospital beds for individuals
who may be in greater need. States with waiting lists for hospitals
must often resort to confining these “hospital-ready” individuals in
jails or overflow units until bed space opens up (Colwell &
Gianesini, 2011; Gowensmith, Murrie, & Packer, 2014). This
study indicates that OCRPs are one way states have found to
improve the turnover in their hospital beds, by preserving beds for
people with more acute mental health needs that can be addressed
quickly in an inpatient setting.

Several states provide an innovative approach to addressing
shortages of hospital beds. Like many other states, Texas and
Arkansas had waiting lists of IST hospital-ready individuals in jail
awaiting transfer to a hospital. These states found multiple benefits
in providing a measure of competency restoration to these indi-
viduals even while incarcerated. Some people were returned to
competency while in jail, thus avoiding the need for transfer to a
hospital. Others were assessed for direct admission into an OCRP
in lieu of an interim hospital setting. In a metaphorical sense, this
approach to identifying potential OCRP participants in jail reduces
the census of the state hospital population at the “front door,”
rather than waiting for appropriate discharges to OCRP at a hos-
pital’s “back door.” Analogously, the Colorado jail-based compe-
tency restoration program has opened its services to other individ-
uals in the correctional facility who have been referred for a
competency evaluation, in the hopes that early treatment services
could ultimately reduce the numbers of defendants found incom-
petent.

Maintenance of public safety. This study produced no data
suggesting that OCRPs compromise public safety. No program
identified any serious criminal or violent activity by any partici-
pating defendants. It is likely that the conservative program eligi-
bility standards and the demographic makeup of the OCRP par-
ticipants may be largely responsible for the low recidivism rates.
Program administrators discussed the importance of selecting par-
ticipants carefully, and screening out defendants with a moderate
to high level of violence or recidivism. After screening for the
“least risky” participants, participants were typically placed in a
program with high levels of structure, further minimizing risk.
Outcome data supported these efforts, showing that only 27% of
participants were terminated from their OCRPs because of rule
violations; most were terminated as a result of acute clinical needs
arising that necessitated inpatient-level care.

Program administrators talked frankly about the importance of
carefully growing a successful program. OCRPs are alternatives to
traditional inpatient restoration, and plans to develop an OCRP can
make many stakeholders uneasy. One significantly bad incident
could seriously derail efforts to launch an OCRP. Administrators
encouraged jurisdictions considering OCRPs to start small, ensure
success, minimize negative outcomes, and develop an excellent
track record that can be shared with courts, prosecutors, and other
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potential stakeholders. After this track record has been built, the
program is likely to be met with less resistance and the program
allowed to expand in scope and size. Hawaii’s program, for ex-
ample, was initially housed in a secure, fenced area on the state
hospital grounds with exclusionary criteria for felony defendants;
however, the program now allows some felony defendants, and
participants are housed in a standard group home in urban Hono-
lulu.

Public Policy and Ethical Considerations

Despite the advantages that OCRPs may have over inpatient
programs, they raise some important policy considerations. In
general, OCRPs face the same basic challenge that all forensic
programs and policies face: balancing individual freedoms and
mental health recovery with the need to maintain public safety.
Understandably, program administrators report being conservative
when assessing potential participants, typically screening out in-
dividuals who present moderate risks for dangerousness in the
community.

Eligibility criteria. However, could OCRPs be too conserva-
tive when it comes to eligibility standards? The fact that no
program reported any incidences of serious recidivism or violence
gives some support to the notion that the programs might be
screening out candidates who could succeed in an outpatient
setting. Perhaps instead of flatly denying any candidate with a
violent charge, for example, programs might consider adding
program elements to mitigate risk (e.g., increased monitoring,
multiple reporting sources, individualized risk assessment and
management planning, or increasing participants’ criminogenic
insights) to enhance safety. Again, data collection on this popula-
tion will be critical to determine the success of such defendants in
OCRPs; current data does not exist.

Scope of mandated services in OCRPs. A second issue
concerns the scope of OCRPs. Participants are ordered to OCRPs
for competency restoration; however, some programs include (or
require) other services beyond competency restoration. These can
include particular treatment modalities, housing options with par-
ticular rules or restrictions, or psychosocial rehabilitation services.
While perhaps well-intended, these services—if categorized as
program requirements—can begin to resemble a judicial work-
around to involuntary outpatient commitment (Fitch, 2014). How-
ever, many individuals in OCRPs are unlikely to meet legal stan-
dards for involuntary outpatient commitment. OCRP participants
may run the risk of not being able to “graduate” from the program
until they have completed program elements that go beyond the
restoration of competency. Clearly this can be problematic. This is
borne out to some degree in our study, as the average length of
time spent in OCRPs exceeded the length of stay for the same
state’s inpatient restoration commitments. In some ways, OCRPs
run the risk of resembling an involuntary outpatient mental health
commitment under the guise of competency restoration (Fitch,
2014). On the other hand, advocates for the OCRPs might argue
that even with the additional program requirements that some
OCRPs include, the restrictions on liberty are far fewer than the
participant would otherwise experience in a hospital or a correc-
tional facility; additionally, more intensive mental health services
could assist participants in mental health recovery and reduce their
risk for future criminal involvement.

Funding sources. Finally, unlike other treatment services,
many OCRP interventions are not reimbursable by Medicaid or
private insurance. Competency restoration classes and sessions are
usually best coded as “psycho-educational,” negating the possibil-
ity for reimbursement. This poses a serious barrier to many agen-
cies who might be interested in providing such services. As a
result, all of the formal programs in this study were funded from
state dollars; nonreimbursed costs were still less expensive than
analogous hospital costs for restoration services. Still, accessing
funding for such services could create opportunities for private
agencies or providers to operate OCRPs more effectively. Alter-
natively, graduate-level psychology programs with training clinics
could offer OCRP services, since such clinics are typically oper-
ated as training clinics rather than for-profit clinics. As an exam-
ple, a recently launched OCRP housed in the University of Den-
ver’s Forensic Institute for Research, Service and Training
(Denver FIRST) provides an additional restoration option to those
operated by the Colorado Office of Behavioral Health (the Denver
FIRST OCRP is in its infancy; outcome data were not available for
inclusion in the present study).

Limitations

The current study indicates that OCRPs, as a general rule, show
promising and positive outcomes. However, data for some out-
come variables were missing from some states. This study should
be, in part, a call to data-collecting action: states with OCRPs must
collect adequate data to gauge the effectiveness of the programs, in
terms of both positive outcomes (e.g., cost savings) as well as
negative outcomes (e.g., participant terminations). We suggest that
OCRPs collect data on rates of restoration to competence, unre-
storability, rehospitalization, arrest, terminations, as well as finan-
cial costs and average numbers of days to both competency res-
toration and unrestorability.

We were only able to access and review programs provided to
us by respondents. It is possible that other programs exist, or that
the programs described at the time of the surveys have since
undergone significant changes. Ongoing research into these pro-
grams would help identify longitudinal changes and effects beyond
the “point in time” focus that our study used.

We were not able to investigate the epidemiological reasons for
OCRP effectiveness; in other words, there is not enough data
available to evaluate which outpatient programmatic components
are most (or least) effective in promoting restoration. Further
research is needed to identify the most important factors in such
programs.

Future Directions

Future research directions could include comparing the effec-
tiveness of formal OCRPs to informal outpatient restoration pro-
grams. Additionally, research should be done to investigate why
the average length of time to restoration for outpatient programs is
longer than that found in analogous inpatient programs, and what
implications those differing lengths of time may have on partici-
pants. Given the ethical dilemmas addressed earlier in the Discus-
sion section, it would seem prudent to explore how certain pro-
grammatic elements in various OCRPs (e.g., housing, case
management) correlate with program outcomes (e.g., length of
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stay, restoration rates, negative outcomes). Finally, investigation
into jail-based competency restoration programs should occur
across programs to determine the effectiveness and limitations of
such programs.

On the basis of this study’s results, outpatient competency
restoration seems to have a promising future. It seems nearly
certain that additional programs will be developed and imple-
mented in the next several years. Programs in the planning stages
should learn from programs currently in operation, including both
successes and challenges, so that new programs continue to ad-
vance the effectiveness of outpatient competency restoration. All
current and future programs should collect program and outcome
data. Of course, all programs should be aware of the public policy
issues and ethical dilemmas posed by outpatient approaches to
restoration, and take steps to rectify them in their own programs
and jurisdictions. Finally, programs should ensure that staff are
trained well and allocate appropriate time and resources to pro-
viding competency restoration; ancillary services (case manage-
ment, housing, etc.) should serve only as adjunctive roles in
restoring competence, if used at all.

In summary, OCRPs show great promise in addressing the
challenges many states face regarding ever-increasing numbers of
forensic referrals and commitments. OCRPs seem to provide an
innovative outlet that can relieve state hospital capacity pressures
at both the “front door” and “back door,” maintaining public
safety, saving taxpayer dollars, and improving the efficiencies of
both the criminal justice and mental health systems while concur-
rently promoting recovery and community reintegration of the
participants themselves.
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OUTPATIENT COMPETENCY RESTORATION PROGRAMS

Appendix

305

Survey Questions for States With Outpatient/Community-Based Fitness Restoration Programs

Overall Description of Program

1.

Do you have an identified program, or is it just that
statutes allow for outpatient restoration?

What is the supervising agency (i.e., type of agency pro-
viding treatment, and who assumes responsibility if things
go wrong)?

Scope of program (statewide? Who does the program
serve? Is it county by county decision, jail by jail, etc.?)

When did the program start?

Where does the restoration take place (housing, jail, etc.)?
Daily cost?

Daily bed cost of inpatient restoration alternative?

Maximum number of current slots?

Target Population

9.

10.

11.

12.

14.

Legal status of participants (i.e., bail, supervised release,
released on conditions)

Any special characteristics of participant population (ju-
veniles, adult, DD, etc.)

Criminal profile of population (felonies vs. misdemean-
ors)

Overall description of population (gender, ethnicity, age,
dx)

Admission/exclusionary criteria

a. Charges

b. Diagnosis

c. Clinical stability

d. Rent or other money needed?
e. Other

How many people have participated?

Operations (What Does the Program Do?)

15. Is housing provided?

16. Case management provided?

17.  Psychosocial rehab provided?

18. Access to medication? Is medication required, forced,
voluntary, prompted?

19. Individual versus group restoration?

20. Other components?

Outcomes

21. Average length of stay?

22. Percentage of those found fit?

23. Percentage found unrestorable?

24. Are these percentages similar to inpatient restoration pro-
gram percentages?

25. Percentage terminated from program because of clinical
reasons (i.e., returned to hospital)?

26. Percentage terminated from program because of rule
breaking (i.e., elopement from housing, not following
house rules, etc.)?

27. Percentage terminated from program because of criminal
behavior?

28. Other outcomes?

Wrap-Up

29. What is/are the primary strengths to community-based
fitness restoration in your program?

30. What is/are the primary barriers to community-based fit-

ness restoration in your program?
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Overview
Over the past two decades there has
been an increase in the number of forensic
patients at state psychiatric hospitals. The
largest increase has been seen among
defendants who have been court ordered to

receive competency evaluations' or

"Evaluations used to determine if an individual is
able to understand court proceedings and/or assist

his/her attorney (See below for more information on

competency evaluations).

AUTHOR’S NOTE

Many states are in the process of
developing and/or implementing new methods
for handling IST defendants who do not require
hospital level care. Outpatient competency
restoration (OCR) were created to treat IST
defendants who do not require hospital level
care and who can be safely treated within the
community. This paper reviews the states that

have implemented OCR programs.

restoration services" at state psychiatric
hospitals.! This has led to a decrease in the
number of beds available for both civil and
forensic patients. One result has been that
many state psychiatric hospitals are having
trouble meeting the increased demands for
beds for forensic defendants; particularly

defendants found incompetent to stand trial

"Services that are designed to facilitate a patient’s
capacity to understand court proceedings and/or
assist his/her attorney yin his/her case (See below

for more information on competency evaluations).
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(IST)"" who have been court ordered to
receive inpatient” competency restoration
services at a state psychiatric hospital. Many
states have created waitlists to manage the
number of individuals awaiting admission.
Lengthy wait times have led to some states
having been held in, or threatened with
being held in, contempt.}234>6.78

Many states are in the process of
developing and/or implementing new
methods for handling IST defendants who
do not require hospital level care, and many
states are utilizing outpatient competency to
stand trial (CST) evaluations in an effort to
reduce the number of defendants being
referred to state psychiatric hospitals for
inpatient services.>!01!

Over the past three decades a variety
of programs have been developed across the
nation (some are state-specific) to reduce the
burden being placed on state psychiatric
hospitals by forensic patients. Programs that
have been developed to divert IST
defendants requiring competency restoration
services who do not need hospital level care

include: outpatient competency restoration

In some states these defendants are also referred
to Incompetent to Proceed.

" This term will be used to refer to services
conducted within a state psychiatric hospital setting.
¥ Outpatient CST evaluations are CST evaluations
that are conducted outside of the state psychiatric
hospital setting. They are typically conducted in
community or jail/correctional settings.

services, and jail-based competency
restoration services. Some states have also
developed state-specific programs (e.g.
aftercare services). Each program has its
own benefits and drawbacks. Nonetheless,
evidence suggests that these programs can
lower the amount states spend on treating
IST defendants and reduce the number of
state psychiatric hospitals beds occupied by
IST defendants.4'7'“' 12,13,14,15,16,17,18,19,20 ThIS
paper focuses on a community-based
outpatient competency restoration (OCR)
programs . Information from existing
resources will be utilized to describe the
effectiveness of these programs and their
limitations. A separate paper, titled
“Alternatives to Inpatient Competency
Restoration Programs: Jail-Based
Competency Restoration”, was developed to
discuss jail-based competency restoration

programs.
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Background Information"

Competency Evaluations
In court, a defendant’s capability to

understand the charges that he/she is
accused of, and/or the defendant’s capability
of assisting his/her defense attorney may be
questioned. Most states allow this issue to be
raised by the prosecutor, defense attorney,
and/or judge.*® Once the defendant’s
competency has been questioned, the court
makes the final decision on whether or not
the defendant should be ordered for a
competency evaluation.?® ?%? |f the judge
places an order for a competency evaluation,
then the case is suspended until the results
from the evaluation are able be presented to
the court, 26%1%

Competency evaluations can be
conducted in an inpatient setting (e.g. a state
hospital), or an outpatient setting (e.g. at the
jails by an evaluator).012132122 Ag noted
above, inpatient competency evaluations

have become less common in recent years.

Y The background information provided is very brief.
It is not intended to be a comprehensive review of
competency evaluations and competency
restoration services. For instance, the summary does
not provide information on the nuances between
states statutes on the competency evaluation and
competency restoration process. Readers that are
interested in learning more about competency
evaluations and competency restoration services
should review the referenced materials for more
comprehensive information.

In order to decrease the number of forensic
clients being admitted to state hospitals for
inpatient competency evaluations, states
have begun to conduct more competency

evaluations on an outpatient basis.'%**

Competency Restoration
Once a defendant has been

evaluated, the results of the evaluation are
presented at a competency hearing. At the
hearing the judge will make a determination
on whether or not the defendant is
competent to stand trial, incompetent to
stand trial but restorable, or incompetent to
stand trial and unlikely to be restored in the
foreseeable future”’.***? Defendants who
are found IST but restorable are typically
court ordered to undergo inpatient
competency restoration services since
competency restoration programs are

primarily conducted on an inpatient basis.'®
11,13,23

vii

In this paper, defendants found incompetent to
stand trial and unlikely to be restored in the
foreseeable future are also referred to as
“unrestorable”. In regards to this paper, this means
that it was determined that it was unlikely that the
defendant was ever going to be able to achieve, or
regain, the functional capacity required to
understand the court proceedings and/or assist
his/her attorney in his/her defense. Depending on
the state, defendants found to be untrestorable may
have their charges dropped and either be released
or undergo other court procedures to determine if
they are meet their state’s eligibility criteria for civil
commitment (American Bar Association, 2016;
Mossman et al., 2007).

3 3141 Fairview Park Drive, Suite 650, Falls Church, VA 22042 | 703-738-8160 | www.nri-inc.org



As noted above, outpatient
competency restoration service programs
have become increasingly popular. States
have begun to develop these programs to
reduce their waitlists and bed capacities
since they are experiencing such a high
influx in the number of forensic patients
being court ordered to receive inpatient
services at their state psychiatric
hospitals.*®92%24 The purpose of this
paper is to provide an overview of
outpatient competency restoration program

models being implemented by states.

Outpatient Competency
Restoration Programs

In its broadest sense, because
traditional competency restoration programs
have been primarily focused on psychiatric
inpatient settings and especially state
hospitals, the term “outpatient” competency
restoration programs refers to restoration
programs provided within any community
setting, including within a jail/correctional
setting. ™™ Jail-based competency
restoration programs have their own unique
structures and challenges. These programs
are distinguishable from those programs set
up in a traditional outpatient community
setting. Thus, this paper will focus solely on
community based non-jail outpatient

competency restoration (OCR) programs.
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Statutes in at least 35 states allow
for outpatient competency restoration
services to be considered as alternatives to
inpatient restoration programs. *>**# Out of
these 35 states, at least 16 states have
developed formal competency restoration
programs that are based outside of a an
institutional or other hospital setting:
Arkansas, California, Colorado,
Connecticut, DC, Florida, Georgia, Hawaii,
Louisiana, Nevada, Ohio, Oregon,

Tennessee, Texas, Virginia, Wisconsin."'™**

Community-Based Competency Restoration Programs

The main purpose of this paper is to
highlight which states are developing such
programs and to present an overview of
restoration rates for various OCR programs.
This paper also serves to expand upon the
research conducted by Gowensmith, Frost,
Speelman, Therson’s study (2016) in order
to present information on states that have
recently (between 2016 and 2019)
developed OCR programs or that are in the

process of developing OCR programs.™

Community-Based
Competency Restoration
Programs

[ Not Present

[ Present
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Community-Based OCR Programs

Arkansas

Arkansas’ refers to both its
community- and jail based competency
restoration programs as part of its over-
arching Forensic Outpatient Restoration
Program.?>2® This paper solely focuses on
the data that has been collected on the
community-based portion of this program*™".
Arkansas developed its outpatient
competency restoration program in 2009."**
The data that has been collected on
Arkansas’ community-based restoration
services demonstrates that the program has
restored 79% of its defendants. Of the
remaining 21%, approximately 17% of the
defendants were determined to be
unrestorable™.*>** For those who were
restored, most defendants were restored
1213

within two to three months.

California

California’s outpatient competency

restoration program was developed in 2008.

viii

Please refer to the “Jail-Based Competency
Restoration Paper” for more details on the jail-based
services provided in Arkansas.

" In this paper, a defendant being found
unrestorable means that it was determined that the
defendant was unlikely to be restored in the
foreseeable future. Depending on the state, this
could result in the defendant’s charges being
dropped and him/her being released or undergoing
the process to determine if he/she is eligible for civil
commitment.

Data compiled by Gowensmith, Frost,
Speelman, &Therson (2016) suggest that
California’s OCR program has a restoration
rate of 35% and the average time that it
takes to restore a defendant is 11 months. In
total, 12% of defendants who were admitted
to the program were found to be
unrestorable.'?

Colorado

Colorado developed an OCR
program in 2013.* It appears that this
program was a community-based OCR
program since the authors defined outpatient
competency restoration program and jail-
based competency restoration programs
separately in their study. Gowensmith, Frost,
Speelman, &Therson (2016) were able to
collect a limited amount of information on
the program.*? It should be noted that this
does not mean that information is not being
collected on the program. On the other hand,
it does suggest that limited information on
the program has been made available to the
public. The author of this paper investigated
whether or not new information had been
made publically available on the program;
the author was unable to find such
information.

Connecticut

Connecticut developed its outpatient
competency restoration program in 2001.
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The restoration rate and length of stay for
the program is similar to that of inpatient
competency restoration programs. The
program has a restoration rate of 75% and
most defendants are restored within six
months. Approximately 15% of
Connecticut’s OCR defendants were found
to be unrestorable."

District of Columbia

The District of Columbia’s
outpatient competency restoration program
was developed in 2005.%” Once a defendant
enters the program they receive competency
restoration services at an outpatient clinic
every two weeks*. The jurisdiction has
reported that the program has a restoration
rate of 77%."***** During the period(s) for
which data are available, most of the
defendants participating in the program were
restored within one to four months. Out of
the 33% of the defendants who had not been
restored, the percentage of defendants who
were found to be unrestorable was 28%."*"*
Georgia

Georgia developed its outpatient
competency restoration program in 2008.

Limited information on the program has

“Information on the location of the services (e.g.
outpatient clinics) and the frequency that the
defendants receive these services (e.g. twice a
month) will be reported when the data is known
and/or available.

been made publically available, but based on
the information that has been made public, it
appears that the program has a restoration
rate of 77.5%. The remaining 22.5% of
defendants were unrestorable.?

Hawaii

In 2007 Hawaii developed an
outpatient competency restoration program
in a community mental health center. The
program is run by Hawaii’s Department of
Health.™ Defendants charged with
misdemeanor offenses or non-violent
felonies are eligible to participate in the
program.*® Approximately 95% of the
defendants admitted to the program have
been restored and most have been restored
within 3 months. The remaining 5% of
1213

defendants were unrestorable.

Louisiana

Louisiana’s outpatient competency
restoration program was developed in 2006
to admit defendants found incompetent to
stand trial, are not dangerous, and who do
not require the level of care provided in an
inpatient settings.'* According to
Louisiana’s Department of Health (2010),
outpatient competency restoration programs
tend primarily to get referrals for defendants
who are non-dangerous and have been
convicted for or accused of a misdemeanor

offense(s) or a minor drug offense(s). The
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only other way defendants can receive these
services is if they are referred by a District
Forensic Coordinator®. ** Defendants who
are eligible to participate in competency
restoration services on an outpatient basis
may be released to the community providing
they adhere to certain conditions imposed by
the court. Outpatient competency restoration
services are provided by Louisiana’s
Department of Health.'* Over the years,
Louisiana’s OCR programs have restored
55% of their defendants. These defendants
are typically restored within a year. Only
10% of Louisiana’s OCR program
defendants have been found unrestorable. **

Minnesota

Minnesota has implemented several
pilot OCR programs. The most recent was
developed in Olmsted County. In 2016 the
county received grant money from Whatever
it Takes initiative to develop a pilot OCR

program.28,29,30

Minnesota’s OCR programs
are still being piloted. As a result,
information on their effectiveness has not

yet been made available to the public.*

“In Louisiana, part of the role of the District Forensic
Coordinators is to provide competency restoration
services within outpatient settings (jail and
community-based settings) and to regularly update
the court on the status of their IST defendants
(Louisiana’s Department of Health, 2010).

Nevada

Nevada’s outpatient competency
restoration program was developed in
2003."2 Results suggest that the program has
helped defendants regain competency. The
restoration rate for Nevada’s outpatient
competency restoration program is 50%.
Approximately 30% of defendants who have
been admitted to the program have been
found to be unrestorable. ****** On average,
the program restores defendants within three

months. 1>13%

New York

In 2012 New York’s Criminal
Procedure Law was amended to allow for
outpatient competency restoration.*
Offenders under temporary orders of
observation or under commitment orders
may be admitted to an outpatient
competency restoration program.
Defendants who are put under these orders
have committed felony crimes. **According
to the New York Office of Mental Health
(2013) the amendment to the Criminal
Procedure Law does not place any
restrictions on the types of felons that can be
referred for outpatient competency
restoration. There are, however, certain
criteria that make defendants more optimal
candidates. These criteria include: not being

dangerous, having stable housing and/or
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community supports, not having a substance
use problem, not having a severe medical
disorder or unique medical needs, and
willingness to cooperate.*” The effectiveness
of New York’s OCR program(s) has not
been published.
Ohio

Ohio developed its Outpatient
competency restoration program in 1997.%?
Data suggests that Ohio’s OCR program has
a restoration rate of 80%. Of the remaining
20% of defendants who have been admitted
to the program, 15% were unrestorable. Data
collected on the program indicates that the
average time that it takes to restore a
defendant is roughly 2 months.*?
Oregon

In 2008 Oregon developed its
outpatient competency restoration program.
The program has demonstrated success in
restoring enrolled defendants over a short
period of time. The restoration rate for
Oregon’s OCR program is 67%. The
remaining 33% were found to be
unrestorable. Of those restored, most of the
defendants were restored within 3 months. *?

Tennessee

In 2003 Tennessee developed its
outpatient competency restoration
program.*? Limited information has been

made publically available on this program.

Of the information available, the average
length of time that it takes to restore
defendants has been reported to be
approximately six months.*?

Texas

In 2008 Texas piloted its outpatient
competency restoration program by
developing four outpatient competency
restoration programs in four urban counties.
121324 Since 2007 Texas has developed
another eight programs.****** Each program
is unique and all are located in different
counties. The state does not provide the
counties with any uniform standards related
to the development of the outpatient
restoration programs.™ 3* As a result, each
outpatient competency restoration program
uses different criteria to determine whether
or not a defendant is an eligible candidate.*
The most common criteria used across these
programs are criminal history, clinical
judgement, risk assessments for violence,
and number of prior hospitalizations.>>?434
There are other factors that can influence the
selection process. These factors include: the
charges against the defendant, whether or
not the defendant was willing to participate
in the program, results from the competency
evaluation, medication compliance, medical
history, housing status, whether or not they

had support from their family, and the
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likelihood that they would commit another
offense while in the program.®*%

Just like with the criteria used to
determine eligibility, Texas’ outpatient
competency restoration programs also vary
in the types of services that they offer. The
specific services provided at each outpatient
competency restoration program are based
on the needs and resources of the county.®**
To illustrate, one of the OCR programs
allocates funding to assist defendants with
housing, while another OCR program uses
its resources to provide its defendants with
an extensive variety of non-competency
related mental health services.***

The differences between Texas’
OCR programs make it difficult to compare
them. Aggregate data on the OCR programs
suggests that their restoration rate is 77%.
Lastly, these OCR programs typically

restore defendants in four months.® 12132428

Virginia

Virginia implemented its outpatient
competency restoration program in 2008."2
OCR services are provided to defendants
who are released on bond. The services are
typically provided in the Community
Service Board building or the defendant’s
residence.’** Since the development of its
outpatient competency restoration programs,

Virginia has tried to create uniformity

among its programs through the
development of a centralized forensic office.
Originally, the outpatient competency
restoration programs lacked standards for
practice and varied on the types of services
that they offered. In order to standardize
training, Virginia’s forensic office
developed a standardized curriculum that it
uses to train its forensic
clinicians/counselors. Uniformity among the
outpatient competency restoration programs
was also fostered through the forensic
office’s development of standardized
competency restoration tools.***® Limited
information has been made publically
available on the program. Data that is
available on the program indicates that 64%
of defendants admitted to Virginia’s
program were restored while the remaining
36% were unrestorable,® 12132428

Wisconsin

Wisconsin developed its outpatient
competency restoration program in 2008 in
Milwaukee. The program originally was
designed to serve defendants in Milwaukee
County, as well as those from neighboring
counties.'? Recently, the program has spread
to another 27 counties. Wisconsin accepts
defendants who are not dangerous, are stable
enough to be released into the community,

are willing to participate/cooperate, and
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have a place to live. ***Having
transportation and avoidance of drug or
alcohol use are additional criteria that can
also increase eligibility a defendant’s for
outpatient treatment services. %’
Information collected on the program
indicates that the program has been very
successful. Since Wisconsin’s outpatient
competency restoration program was
developed, 79% of defendants have been
restored, most in less than four months. A
little over 20% of the remaining defendants
who were admitted to Wisconsin’s
outpatient competency restoration program

were found to be unrestorable.*?

Residential Rehabilitation OCR
Programs

While OCR programs are typically
characterized as community-based
programs, there are other types of OCR
programs. One of these types includes
residential rehabilitation programs. The
structure of these programs varies between
states.

Louisiana

Louisiana has two Forensic
Supervised Transitional Residential and
Aftercare (FSTRA) programs that are
designed to accept forensic patients who
have been ordered by the court to receive

treatment/restoration services or who are on

conditional release.™ Incompetent to stand
trial (IST) defendants are typically referred
to these programs by the state psychiatric
hospital.®**° Each program accepts a
different type of IST defendant’. One
residential program is located in Baton
Rouge.™ This program has 40 beds and
admits IST defendants who have been found
to be unrestorable and is designed to help
them learn: daily living skills, how to
manage their mental health symptoms, what
their legal rights are, and how to manage
their medications.™ The second program,
based in New Orleans, is a 28 bed program
(22 beds dedicated to male patients, 6 beds
that can be used by male or female
defendants) designed to admit pre-trial
defendants who have been found IST but are
believed to be restorable.® These facilities
are still relatively new and as a result, there
is limited information on the IST
populations that these facilities serve (e.g.
restoration rates). >

Texas

In 2011 Texas’ Department of
Human Services opened up residential

rehabilitation units in three of its state

xii

Based on the CST evaluation, a judge can rule that
an IST defendant is restorable (a.k.a. it is believed
that the defendant can regain his/her competency to
stand trial) or unrestorable (a.k.a. the defendant is
believed to not bel able to regain his/her
competency).
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psychiatric hospitals.” In regards to IST
defendants, the units were designed to
treat/restore IST defendants who were
unlikely to be restored in the foreseeable
future but had not had their charges
dismissed by the court.’ The main difference
between these residential rehabilitation units
and the inpatient units were that the
residential rehabilitation units had lower
security levels and fewer staff workers.’
Individuals placed in these units were
typically perceived to not be a danger to
themselves or others, unlikely to flee/escape,
able to handle their own basic needs, did not
require constant care by a skilled nurse, and
willing to adhere to a treatment plan.®
Washington

In Washington, defendants found
incompetent to stand trial can be diverted
from state psychiatric hospitals by being
placed in a residential treatment facility.
Washington has two residential treatment
facilities dedicated to competency
restoration services Yakima and Maple
Lane.>"® The residential treatment facility in
Yakima can accommodate approximately 24
defendants.>’ The Maple Lane facility is
slightly larger and can accommodate up to
30 defendants.”

Defendants are admitted to these

facilities for 90 days. After 90 days have

passed they are re-assessed to determine if
they have regained their competency to
stand trial. Very few defendants are believed
to be unrestorable within the foreseeable
future.>”® If a defendant™™ is not restored
but is believed to be restorable he/she may
be re-admitted to the program for an
additional 90 days. Defendants can
occasionally be transferred from the
residential treatment programs to a state
psychiatric hospital if they require more
intensive services or supervision. Data from
2018 indicate that very few defendants were
found to be unrestorable, recommended for
additional restoration periods, or transferred
to a state psychiatric hospital. >"® Most
defendants are restored at these residential
treatment facilities within 45 days. Data
from 2016 indicates that the average length
of stay for a patient at Yakima was 1.37
months and 1.12 months for Maple Lane.’

Wisconsin

In Wisconsin, defendants who have
been found incompetent to stand trial who
could be served through an outpatient
treatment program but who have not had
their charges dismissed can be admitted to

the Wisconsin Resource Center for

Xiii

This, in particular, pertains to defendants accused
of felony crimes. In Washington, defendants accused
of misdemeanant crimes are not required by law to
undergo additional restoration services.
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competency restoration services. The
Wisconsin Resource Center admits
defendants who have been transferred from
the Department of Corrections.'*?° While
information has been collected on the
Wisconsin Resource Center, limited
information is available regarding the
number of defendants in the competency
restoration program and the outcomes of the

program.

Other Types of Alternative

Programs
In 2009 a new program was
developed in the state of Florida for
handling IST cases. The program has
multiple components. A separate section has
been dedicated to this program because of
its uniqueness.

Florida

Between 1999 and 2007 Florida saw
a 72% increase in the number of forensic
defendants being sent to its state psychiatric
hospitals.®* In response, the Miami-Dade
Forensic Alternative Center was developed
in 2009. To be eligible for this program a
defendant must be found incompetent to
stand trial, over the age of 18, have
committed a minor felony, and must not
have a previous history of committing

violent offenses and/or have a prior first

degree felony charge. Defendants admitted
to the Miami-Dade Forensic Alternative
Center are placed in an inpatient facility,
where they are provided with treatment and
restorations services, until they are
stabilized.® Upon stabilization these
defendants are transferred to a secure
residential treatment facility.® Once their
competency is restored measures are taken
to develop a treatment plan that will allow
them to be placed/moved into the
community. ®

The Miami-Dade Forensic
Alternative Center has reported many
benefits. One is its low recidivism rate. Data
on the program suggest that, since 20009,
only a small number of defendants who have
been placed in the program have been re-
arrested.” Another benefit is that the Miami-
Dade Forensic Alternative Center provides
defendants with a continuum of care. Most
importantly, the program is designed to help
defendants access their federal benefits.
This is crucial because accessing these
benefits will allow these defendants to
receive treatment services and housing once
they are discharged from the program. ®
Lastly, the program offers tools to assist
defendants in refining their living skills,

establishing community relationships and
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supports, and developing certain levels of

autonomy. >

Limitations

As noted previously, laws regarding
OCR programs, the, exclusion/inclusion
policies of OCR programs as well as the
structure of these programs may differ
across, and within, states, *1214.23-24.20.34
This complicates both between-state and in-
state comparisons. Some of the differences
between programs may be attributed to
program differences such as: patient
population size, inclusion/exclusion criteria
(e.g. allow misdemeanants and felons, only
misdemeanants), and patient population
composition (e.g. types of disorders, severity
of disorders), & 12:13:24:33-3537-38

These differences between OCR
programs are important to consider when
comparing OCR programs to inpatient
competency restoration programs. A state’s
OCR program may have a higher restoration
rate but that may be related to the fact that it
serves a smaller number of defendants. This
statistic, as well as the average length of
time until restoration, may reflect the
differences in who is being admitted to the
OCR programs. If IST defendants accused
of committing low level offenses who do not
pose a risk to the public are being sent to the

OCR programs, than that would mean that

IST defendants accused of more serious
crimes and/or who pose a threat to the public
are being admitted to the state’s inpatient
competency restoration program(s). %>
242628 These types of differences increase the
complexity of the situation and make it
difficult to compare the effectiveness of
OCR program to inpatient programs. This is
especially true when attempting to compare
the cost effectiveness of OCR programs.
Many states with OCR programs
report saving money. However, it is difficult
to ascertain if these cost-saving analyses are
looking at all the components required to
sustain an individual in the community (e.g.
cost for housing, food, transportation) or if
the costs are solely those associated with the
amount that states are spending on the
restoration services themselves, %1142
242634 Additionally, comparing costs savings
of OCR program to inpatient programs is
difficult since OCR programs can vary from
inpatient competency restoration programs
(as well as other OCR programs) on
components such as: the education level of
staff members, hours spent providing
restoration services, and whether or not
restoration service are provided in a group
or individual setting. °*2? There appears to
be a limited number of publically available

studies that provide a detailed examination
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into the cost-effectiveness of one or more
OCR programs. As a result, it is hard to
estimate how much money OCR programs,
as a whole, save their states annually.

Conclusion

The purpose of this paper was to
provide a current, comprehensive list of
states that have developed, or are
developing, OCR programs.** While a
dedicated effort was made to identify every
state with an OCRP program, it is possible
that other OCR programs exist and/or are
being developed.

With the exception of Gowensmith,
Frost, Speelman, Therson’s (2016) study,
there appears to be limited research
comparing OCR programs at a national
level. As noted previously, the lack of
standardization between OCR programs
(both between and within states) makes
comparing this information difficult. Despite
these limitations, the data that has been
collected on OCR programs appears to
suggest that they are successful. Most of the
OCR programs restored over 60% of
defendants. Though each program may vary
by state law, policy and practice on certain
parameters regarding the provision of
restoration services (e.g. in terms of time to
have repeated evaluations, time to court

adjudication), the data that has been made

available on OCR programs demonstrates
their effectiveness in restoring IST
defendant over short periods of time. Most
of the OCR programs for which data is
available have been able to restore their
defendants within half of the time of
inpatient programs. %1123242628 However,
such findings may be impacted by eligibility
criteria. In essence, the criteria used to
determine if a patient can be accepted into
the program (e.g. lack of serious medical
disorders) defendants admitted to these
programs may impact the likelihood that the
individual will be restored and the time that
it takes to restore the defendant. Defendants
who are excluded from the program, on the
other hand, may have predispositions (e.g.
more serious mental health disorders,
medical disorders) which reduce the
likelihood that they will be restored and/or
complicate the restoration process. *******
35,37-38

Information that has been collected
on these programs also suggests that they
are cost-effective, ? 121323242628 Degpite this
information, the lack of standardization
amongst these programs strengthens the
need for additional research on the
effectiveness of these programs. This is

especially warranted as more states with
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access to different resources are considering
implementing these programs.

In the end, the data collected on
existing programs suggest that they may be
a good resource for restoring IST defendants
who do not require inpatient level of care
and can be treated within the community.
Nonetheless, the differences between the
state/counties that have these OCR programs
(e.g. laws on the development of OCR
programs, and availability of resources) and
the OCR programs themselves (e.g.
exclusion/inclusion criteria and their
structure) should be considered when
determining if the development of an OCR
program is an appropriate for a specific state

or County. 9,12,14,23-24,26,34
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The optimization of trial competency restoration is a topic of growing interest and controversy in the fields of
forensics, psychology, criminal law, and public policy. Research has established that adult defendants who have
severe psychotic disorders and cognitive impairments are more likely than defendants without these conditions to
be found incompetent to stand trial and are less likely to be restored to competency thereafter. Research has also
identified some of the benefits of attempting restoration in hospitals, jails, or outpatient settings for defendants with
different diagnoses or levels of cognitive functioning. Rates of restoration, length of stay necessary to achieve
restoration, and, in some cases, how quickly defendants are found non-restorable are primary indicators of positive
outcome. We sought to review the extant literature on competency restoration, with the goals of identifying
implications for current practice and generating inquiries for future research. We found that there are significant
advantages and disadvantages of attempting restoration in a hospital, jail, or outpatient setting on rates of
restoration, length of stay necessary to achieve restoration, or length of time necessary to determine non-

restorability, while controlling for several relevant factors (e.g., diagnosis, cognitive limitations).
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Since the early 1960s, requests for evaluations of
competency to stand trial for adult criminal defen-
dants have increased from approximately 25,000 to
36,000 annually to 50,000 to 60,000 in recent
years.'~* Competency is now the most common sub-
ject of a forensic evaluation.” Surveyed public de-
fenders have reported concerns about competency in
10 to 15 percent of their cases, with competency to
stand trial evaluations occurring in 2 to 8 percent of
all felony cases."* Given the frequency of evaluation
requests, understanding the legal parameters and
challenges related to competency determination and
restoration is necessary for attorneys, judges, legisla-
tors, evaluators, and forensic mental health practitio-
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ners. A pertinent history of this topic will first be
reviewed to provide context for a critical review and
discussion of the relevant psycholegal literature.

History

Challenges of trying mentally ill defendants date
back to the medieval period.” It has been reported
that questions about competency may have first been
raised in response to defendants who were mute and
did not enter a plea of guilt or innocence.® In those
cases, courts used juries to determine whether the
defendant was mute in an obstinate way, or whether
“he be dumb ex visitation Dei (by visitation of God)”
(Ref. 6, p 3). Defendants determined to be obstinate
were subjected to peine forte et dure, a process of
placing increasin%Iy heavy rocks on top of them as a
form of coercion.”® Defendants found to be mute ex
visitation Dei were not subjected to peine forte et dure
and (along with “idiots” and “lunatics”) were spared
trial proceedings altogether.6 By the late 18th cen-
tury, common law began to recognize that individu-
als needed to understand the charges against them
and be at least somewhat capable of participating in
their own defense.”®
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In the case of Dusky v. United States (1960), the
U.S. Supreme Court established a Constitutional
standard for competency applicable in all criminal
cases at the federal or state level.” Henceforth, indi-
viduals accused of crimes needed to possess a factual
as well as a rational understanding of the legal circum-
stances at hand and to be capable of consulting ratio-
nally with their attorneys.” In the years since this stan-
dard was established, the number of referrals for
evaluation has increased significantly, in part reflecting
increases in the number of criminal prosecutions.

In the aftermath of Dusky, there were growing
concerns about incompetent defendants being hos-
pitalized for significantly longer periods of time than
if they had gone through traditional criminal pro-
ceedings.”® Before the early 1970s, incompetent de-
fendants could be hospitalized and receive more gen-
eral forms of treatment, regardless of whether
restoration was likely to occur.

Deinstitutionalization in subsequent years re-
sulted in fewer civil hospital beds being available.® '
However, beds for incompetent defendants were not
necessarily decreased and, in fact, were increased in
some jurisdictions.""

In 1972, the U.S. Supreme Court, in the land-
mark case of Jackson v. Indiana,"* ruled that compe-
tency-related hospitalization required that restora-
tion be likely to occur in the foreseeable future.’
Thereafter, states were incentivized to provide ser-
vices tailored to competency restoration.>*!34

However, the Jackson ruling did not further spec-
ify or define the foreseeable future.””'* As a result,
subsequent state court interpretations of Jackson
varied considerably, though led to shortened com-
mitments in many cases and placement of some
incompetent defendants in less restrictive set-
tings.”®'* Many states now place limits on the max-
imum length of time an individual may be commit-
ted for restoration purposes and require termination
of the proceedings when competence cannot be re-
stored.'* Some states permit charges to be dropped
and re-filed to get around statute-specified end dates,
whereas other states allow commitments without
predetermined end dates for individuals charged
with murder and sex offenses. Still others grant inde-
terminate commitments (typically under procedures
governing insanity acquittee commitments) for indi-
viduals found not likely to be restored in the near
future and “factually guilty” of the offense(s) in
question. '’

Dusky and Jackson continue to have si;niﬁcant im-
plications for current forensic practice.””'* Whereas
Dusky provides a legal definition of competency, Jack-
son clarifies the limitations of commitment.”'>'* The
Dusky standard requires a functional analysis of a defen-
dant’s current capacities, so that deficiencies can be tar-
geted for intervention in furtherance of restoration.>”
Generally, when a defendant cannot be restored to
competency, a Jackson hearing is called.>'* Depending
on the jurisdiction, if the individual is found non-
restorable, he or she will be released from the compe-
tency restoration commitment, the charges may be dis-
missed (although this was not specifically required by
Jackson), and civil commitment proceedings may be
initiated.>"*

Unfortunately, growing resource problems in some
states have delayed defendants’ transitions from jail to
hospital after a ﬁnding of incompetency (and commit-
ment for restoration). ®'” As a result, defendants found
incompetent to stand trial may spend considerable
counterproductive time in jails awaiting the availability
of a hospital bed.? In such cases, state governments may
face civil action (e.g., contempt of court for delay in
responding to a court’s commitment order).®'%1¢!
Within the following literature review are proposed
strategies to redress such limitations of policy and prac-
tice, secondary to the larger aims as follows.

Prior Research

The purpose of this article is to substantially re-
view the extant research on competency restoration,
identify implications for current practice, and gener-
ate inquiries for future research. Historically, re-
search has been focused more on evaluation than on
restoration.” Well summarized by Pirelli e a/,'® a
majority of restoration research focused largely on
identifying the common factors among competent/
incompetent and restorable/non-restorable defen-
dants. Zapfand Roesch'? offered the perspective that
future research should focus on identifying maxi-
mally effective treatment approaches and identifying
areas of competency-based deficiency or particular
symptoms that frequently complicate the restoration
process.

Supporting the latter potential course of research,
the few available empirical studies on effective treat-
ment approaches had samples that were too small to
allow for generalizability of findings or reliable anal-
yses of between-group differences, or they were out-
dated (frequently 10—20 years old).”'®'%1°=2! The
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time lapse is significant given publication of the Fifth
Edition of the Diagnostic and Statistical Manual of
Mental Disorders (DSM-5), which advanced a new
understanding of psychiatric symptomology and di-
agnostic criteria.”* This understanding is based on
contemporary research, which should inform the
mental health basis of all findings regarding compe-
tency to stand trial and guide treatment approaches.

Research has progressed from focusing on treat-
ment methods to the various settings in which resto-
ration is attempted for incompetent adult defendants
presenting with different diagnostic, cognitive-func-
tional, and criminogenic features, as discussed later
in this article. Some prior treatment research focused
on improving psycho-educational teaching of court-
room knowledge and expectations for behavior.**
Researchers frequently expressed concern that the ben-
efits of these approaches may be limited because defen-
dants are frequently cognitively impaired and desperate
to escape confinement, and may therefore memorize
and parrot back information they do not truly or ratio-
nally understand.>!%'-2324

The literature suggests potentially differential
benefits of attempting restoration in hospitals, jails,
or outpatient settings, which is the primary subject of
this article. As follows, the competency and restora-
tion literature suggests the possibility that the setting
in which restoration is attempted may help to im-
prove the restoration process in the manner sug-

gested by Zapf and Roesch.'

Variables of Interest

This review of the literature identified variables
warranting consideration in future restoration re-
search. This review not only identified treatment set-
ting as an independent variable of interest, but also
length of restoration (LOSR) and days necessary to
determine non-restorability as outcome/dependent
variables. Diagnosis and cognitive limitations also
warrant consideration; these were studied extensively
as independent variables in other studies, and
thereby should be considered as mediators or mod-
erators in future research. This multi-level relation-
ship has yet to be studied intensively.

Crime type was identified in the literature as a
potential mediator or moderator. Multiple literature
reviews consistently identified defendants charged
with violent crimes as being significantly more likely
to be found competent.S 24 However, we have depri-
oritized crime type in this article because it is not

necessarily or fundamentally relevant to a determina-
tion of incompetence or restorability.**

Converging points in the following literature re-
view will suggest one of the next major directions of
competency restoration research. An emerging direc-
tion is the extent to which placement in a hospital,
jail, or outpatient setting may have different effects
on overall rates of restoration, average LOSR, and, at
least in some cases, rates of non-restorability for in-
competent defendants with different diagnoses, lev-
els of cognitive functioning, and criminogenic fea-
tures. Applied to practice, the current research will
also identify common features among defendants re-
stored and not restored in each setting, which may in
turn offer a helpful guide for placement decisions.

Methods

We first conducted a keyword search of the
PsycINFO database for relevant articles without a
specific research question in mind. Based on prior
experience, we anticipated that a paper topic would
flow from this relatively unstructured approach.
Keywords yielding the highest number of selected
articles were competency to stand trial, restoration of
competency, competency, and restoration.

Because there was not an abundance of recent
studies on competency or restoration, articles were
initially considered for inclusion if they were clearly
related to the subject matter and published within
the last 15 years. This initial search yielded 33 poten-
tial articles, including five dissertations. The ab-
stracts were then scanned for common themes and
limitations that might converge in a manner sug-
gesting a future direction for competency restora-
tion research.

Within the initial pool of articles, eight were ex-
cluded because they were mostly focused on identi-
fying common diagnostic features, a subject already
comprehensively addressed in prior meta-analyses.
We subsequently reviewed the remaining 25 articles
and organized key points under headings, which
eventually became the headings of this article. There-
after, 13 additional articles were selected based on
follow-up consultation with colleagues and determi-
nation that they offered partial answers to limitations
identified in the initial pool of articles. Meta-analyses
and papers published within the last five years were
prioritized. Dissertations were retained as adjuncts
to primary sources given the inclusion of more
data on the aforementioned variables of interest
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(e.g., diagnosis, cognitive limitations, rates of non-
restorability, etc.). As initially anticipated, from
this process flowed the research question alluded
to previously and fully articulated in the conclud-
ing section of this article.

Incompetence and Restorability

It is important to begin with a brief review of the
national results of competency-restoration efforts.
Research suggests that restoration attempts have
been generally successful. Pirelli et 2/.'® conducted a
meta-analytic review of 68 studies conducted be-
tween 1967 and 2008. Their results indicated that
approximately 81 percent of individuals across stud-
ies and diagnostic categories were eventually re-
stored, usually within 90—120 days."®

The most common disorders associated with be-
ing found incompetent to stand trial were primarily
psychotic, secondarily cognitive (sometimes as asso-
ciated features of pszychosis), and to a lesser extent,
affective.*>%10172425 Direlli et al.'® found that
evalueees with psychotic disorders were approxi-
mately eight times more likely than evalueees with-
out psychotic disorders to be found incompetent.
Consistent with Pirelli et a/.,'® Schwalbe and Meda-
lia®> reviewed several older meta-analyses and con-
cluded a finding of competence was most often asso-
ciated with non-psychotic affective disorders among
defendants found to carry a psychiatric diagnosis.
Consistent with prior research linking psychosis and
cognitive limitations with findings of incompetence,
research on defendants with schizophrenia indicated
a finding of incompetence was correlated with sever-
ity of cognitively related symptoms, including disori-
entation, hallucinations, behavioral disturbance, im-
paired memory, lack of spontaneity and flow of
conversation, difficulties in abstract thinking, and
stereotyped thinking.>*°

Structured-interview and psychological-testing
studies have attempted to identify symptoms and
impairments associated with longer LOSR or non-
restorability. There has been some indication that
longer LOSR may be associated more with the sever-
ity of negative symptoms of schizophrenia than with
positive symptoms.”® A study with a smaller sample
size indicated a preliminary relationship between
longer LOSR and higher global psychiatric sympto-
mology, as measured on the Brief Psychiatric Rating
Scale-Expanded (BPRS-E).*® There were mixed
findings regarding the possibility of a relationship

between LOSR and indicators of verbal learning and
memory.””*® Treatment factors associated with a
higher likelihood of being found non-restorable have
included higher numbers of psychiatric hospitaliza-
tions and lower responsiveness to medications.>"

Prominent vulnerability, sociodemographic, and
treatment factors have also been identified in the re-
search on competency and restoration. Some stud-
ies, >4 though not all,”> have demonstrated a signifi-
cant relationship between a finding of incompetence
and not having completed high school. A finding of
trial incompetence has also been found to associate
significantly with being unemployed,'® receiving a
social security disability income, or being unmarried,
though without controlling for potential covariance
with diagnosis.” Older age was frequently identified
as a correlate of both incompetence™* and non-
restorability,'*?* even after controlling for dementia
diagnosis.”’ Most studies suggested that African
Americans and members of other minority races
are more likely to be found incompetent, whereas
findings on gender have indicated no significant
difference.>'?**

Ross and colleagues™ conducted a neuropsycho-
logical study on restoration for 288 forensic inpa-
tients in a state hospital facility in California who
were restored within 36 months of admission. The
mean age for the sample was relatively young at 39.9
years (i.e., suggesting a potentially better prognosis),
while mean years of education was approximately
11.2 (i.e., indicating a potentially poorer prognosis).
Most defendants/participants were diagnosed with
psychotic disorders (7 = 169, or 58.7%) and scored,
on average, between two and three standard devia-
tions below the mean on index scores of attention,
language, multiple indicators of memory, and global
performance; average LOSR was 7.2 months. The
authors concluded that defendants scoring three to
four standard deviations below average on the Re-
peatable Battery for the Assessment of Neuropsycho-
logical Status (RBANS) were nearly three times more
likely to require a greater-than-average LOSR.?
Crime type was not reported. Additionally, it is note-
worthy that the mean number of days to restore was
significantly longer than the national average data
reported by Pirelli e 2.'® Thus, particular areas of
cognitive dysfunction identified in the study by Ross
et al.,”> as well as global cognitive impairment, may
cue hospital administrators and forensic practitioners

to the likelihood of longer LOSR and a higher-
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than-normal likelihood of being found non-re-
storable. These findings were also consistent with
previously noted pilot research findings.?”**®

Location of Restoration Efforts

We reviewed research on the programmatic de-
signs, benefits, and drawbacks of restoration pro-
grams in hospitals, jails, and outpatient settings. In
each reviewed study, available data on psychotic dis-
orders, cognitive functioning, crime type, LOSR,
non-restorability, malingering, and medication ad-
herence were presented and compared across treat-
ment environments. The purpose of these compari-
sons was to inform the reader about how outcomes in
different treatment settings are affected by potential
mediator or moderator variables discussed in previ-
ous sections of this article. Absences of such data were
identified as limitations, which should be better ac-
counted for in future research.

Competency Restoration in State Hospitals

Throughout history, most defendants found in-
competent have been committed to state hospitals.>*
Defendants undergoing competency proceedings
make up the largest group of psychiatric patients re-
manded to hospitals by the criminal justice system.”

Review of Programmatic Strategy

To illustrate the potential benefits of hospital-
based care, Wolber ez al.%° reviewed the methodology
and outcomes of the restoration program at Central
State Hospital in Virginia. Representatives from
Central State Hospital described a highly specialized
treatment team and approach. The four-person evalu-
ation team involved professionals experienced and
trained in competency standards, restoration interven-
tions, courtroom procedures, and expert testimony. A
therapist was assigned to guide treatment-team coordi-
nation, monitor medication effectiveness, observe de-
fendants’ interactions, and consult with designated
evaluators. Symptoms and impairments interfering
with progress toward competency were identified in
treatment plans. Meaningful improvement led the res-
toration therapist to coordinate a follow-up compe-
tency evaluation.

Wolber et al.?® concluded with an informative dis-
cussion of how restoration outcomes were measured
and perhaps should be measured in other settings.
Central State Hospital reported an average LOSR of
73 days, though with a wide range of 1-560 days.

The range was interpreted as an indication that the
general usage of a measure of central tendency may
be misleading and, therefore, may be less useful. As
an alternative, the authors indicated that the number
of defendants either restored or found non-restorable
within specified time frames may be a better measure
of outcome because the multi-level measure would
account for multiple ways in which competency pro-
ceedings are resolved. Under this system, Central
State Hospital reported that 27 percent of defendants
were restored or found non-restorable within 30
days, 48 percent within 60 days, and 89 percent
within 180 days, with less than 2 percent remaining
in the restoration process after one year. A limita-
tion of this study was that data on participants’
demographics, diagnoses, cognitive functioning,
and crime type were not reported.

Research

Anderson’s dissertation® included 75 participants
found incompetent to proceed/stand trial, diagnosed
with intellectual disability (IQ less than two standard
deviations below average), and housed and treated in
either state hospitals or community-based settings
(the number of patients in each setting was not re-
ported). The purpose of this research was to deter-
mine whether restoration outcomes differed depend-
ing on the extent of participant’s cognitive
limitations and the treatment setting in which they
were housed. Suggesting a better prognosis for re-
storability, the sample was composed mostly of
younger adults (approximate mean age of 32 years)
who committed violent/sex crimes (64% of the sample
in community-based settings, 72% of the sample in
hospitals). IQ scores for the entire sample were on
average between two and three standard deviations
below the mean, and the number of prior psychiatric
hospitalizations ranged from one to two (i.e., signif-
icant psychiatric history), suggesting a potentially
poorer prognosis for recovery. Only 5 percent of de-
fendants in community-based settings had psychotic
disorders, whereas 47 percent of participants in hos-
pitals had psychotic disorders. IQ scores were similar
across settings.

Results from Anderson’s dissertation were later
revised and presented in a peer-reviewed article by
Anderson and Hewitt.'” The follow-up research de-
termined (through additional statistical analyses)
that placement in either a state hospital or a commu-
nity placement did not significantly predict a greater

3
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likelihood of restoration. However, this null finding
should be considered in light of the hospital sub-
sample having almost 10 times the number of partic-
ipants with psychotic disorders, hospitals generally
servicing much more severely ill/compromised and
dangerous defendants, and the combination of severe
cognitive limitations and psychotic disorders sug-
gesting, per prior research, a higher likelihood of
non-restorability. Consistent with research reviewed
in earlier sections of this article, Anderson and He-
witt'” found that restored defendants had significantly
higher IQs (approaching the borderline range of func-
tioning) and were more likely to have been accused of
violent crimes. Among the limitations, major outcome
variables noted in prior research (i.e., LOSR and num-
ber of defendants found non-restorable) were neither
reported nor controlled for.

Theorized Advantages and Disadvantages

Among the advantages of attempting restoration
in a hospital is the humanity of remanding individuals
with mental illnesses to facilities oriented primarily to
their treatment as opposed to a primarily custody-
oriented jail setting. When incompetent defendants
are placed in hospitals, they receive multiple needed
services in addition to competency restoration, in-
cluding medications that help address psychiatric
and medical conditions that are less related to com-
petency, greater resources to maintain adherence, re-
habilitative interventions, and discharge resources re-
lated to housing and outpatient care. The
provision of intensive and multi-faceted services
may better prepare defendants to return to the
community in a more functional state. Similarly,
the extent of available treatment has been argued
to be the major difference between a hospital and a
jail.?°

An additional advantage of attempting restoration
in hospitals is that provider expertise and resources
are typically more specialized and diversified. This
consolidation of resources is often necessary to iden-
tify, diagnose, and differentiate severe and complex
psychotic, personality, dissociative, or factitious dis-
orders that may otherwise complicate restoration ef-
forts.® A multitude of surveyed hospitals have attrib-
uted 80 to 90 percent restoration rates not only to
their greater support for medication adherence
and competency-related psycho-educational in-
struction, but also to a greater number of thera-
peutic and rehabilitative services, mock trials and

role plays with actual attorneys and judges, class-
room environments with written competency ex-
ams, and anxiety-management training specific to
courtroom contexts and scenarios.>>>"!?

The main disadvantages of hospital-level care are
higher expenses and bed resource considerations.
Greatly exceeding the costs associated with attempting
restoration in jail or in community-based settings, costs
of restoration in hospitals range from $401 to $834 per
defendant per day, according to research studies.'® It is
difficult to determine the overall quality of hospital care,
although it is noteworthy that by August 2002, 137 of
149 state mental hospitals (92%) were accredited by
The Joint Commission.®

One of the ways that Florida State Hospital in
Chattahoochee, Florida, optimizes scarce public re-
sources is to hire not only licensed practitioners, but
also to hire new graduates from doctoral psychology
programs as well.”! Florida State Hospital places new
graduates directly into full-time competency evalua-
tor roles where they receive formal and on-the-job
training, as well as supervision from highly regarded
state-certified evaluators and founders of widely used
malingering measures. Thereafter, postdoctoral resi-
dents are afforded opportunities to progress in their
independence, licensure acquisition, and profes-
sional advancement relative to their commitment
and growing skill set, which promotes retention and

longevity.
Medication Considerations

Although some jails have procedures for involun-
tarily medicating adult inmates with mental illnesses
on the basis of safety concerns (in accordance with
Washington v. Harper, 1990), the administration of
involuntary medications solely for restoration pur-
poses occurs nearly exclusively in hospitals.>> Medi-
cations are the primary treatment strategy for many
incompetent defendants, particularly those with psy-
chotic disorders, often despite their objections.33
Since the landmark case of Sell v. United States
(2003), a defendant may be involuntarily medicated
solely for the purpose of restoration, provided that
there is a compelling government interest in prose-
cuting the case; there is a reasonable likelihood of
restoration occurring in the future and that medica-
tion side effects will not interfere with the defen-
dant’s ability to exercise his or her trial rights; medi-
cations are the least intrusive option for treatment;
and medications are medically appropriate.** Since
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Sell, there have been lingering questions regarding
the ethics of medicating patients primarily for legal
purposes and despite evidence supporting the neces-
sity in many cases.**3*3°

Herbel and Stelmach® conducted a retrospective
chart review on 22 defendants diagnosed with
treatment-refractory delusional disorders and receiv-
ing involuntarily administered antipsychotic medi-
cations. Of the 22 defendants, 19 (87% of the sam-
ple) were between 34 and 57 years old, 18 (82%)
were arrested for violent crimes, and 14 (64%) were
rated as having average intelligence. As noted earlier,
relatively younger age, violent charges, and average
(i.e., not lower) intelligence are suggestive of a mar-
ginally better prognosis for restoration. Of the 22
defendants, 15 (or 68%) were of Caucasian ethnic-
ity. Among these involuntarily medicated defen-
dants, 17 defendants (77%) were ultimately restored
to competency, despite longstanding assumptions
that delusional disorders do not improve with med-
ications. This study was limited by the sample size
being too small to conduct reliable between-group
analyses. In addition, LOSR and the number of de-
fendants eventually found non-restorable were not
reported.

Competency Restoration in Jail

In most states, after an initial evaluation, defen-
dants can continue to be evaluated for competency
and restored in jails.” Although hospitalization is sig-
nificantly more common, interest in jail-based resto-
ration has grown due to concerns about the high cost
of hospitalization, the higher risk of attempting res-
toration in the community, and jail-based compe-
tency programs’ reporting of noteworthy rates of res-
toration. In an age of managed care and scarce public
resources, optimization of resources is necessary to
preserve the extent of available forensic mental health
services in many jurisdictions.

Review of Programmatic Strategy

Several authors have described the parameters and
potential benefits of jail-based restoration programs
currently in operation.**>® Some programs, such as
those in Fulton County Jail in Georgia and The Lib-
erty Program (i.e., Liberty Healthcare) in California,
service defendants in pod-based/dormitory-style
housing, provide a daily group schedule, and individ-
ualized treatment.>®%®

The Liberty Restoration of Competency program
(ROC) provides twice daily one-to-one restoration

services, as well as daily groups in which defendants
receive knowledge-based instruction in the major do-
mains of competency. In accordance with the Dusky
standard, the domains include defendants’ factual
understanding and rational appreciation of their
charges, possible sentences associated with those
charges, the adversarial nature of the justice system,
an ability to rationally assist an attorney in their de-
fense, behave approriately in court, and testify rele-
vantly if called upon to do so.

A jail-based restoration program in Texas goes a
step further in seeking to provide as many treatment
hours in jail as are typically provided in hospitals. To
this end, the Texas program strives for a low defen-
dant—staff ratio (3.7:1) and employs a psychiatrist.
However, this program was put forth as a pilot due to
various resource challenges.””

Research

Rice and Jennings'” reviewed the findings from a
ROC program in a California jail and compared
them to the findings from a ROC program in a Vir-
ginia jail. The ROC programmatic approach in both
locations was theoretically consistent with a multi-
disciplinary hospital approach in terms of being ho-
listic, motivational, and recovery-focused; tailoring
interventions to competency-based deficiencies; and
adjusting for defendants’ cognitive limitations. De-
fendants in competency proceedings were also placed
in specialty pods away from the general population.

At the time of manuscript submission, ROC pro-
grams had been piloted in Virginia and had been in
operation for 29 months in California, serving 192
defendants. Defendants in the California ROC pro-
gram were mostly of cultural minority backgrounds
(n = 109, or 56.8%) and were diagnosed with psy-
chotic disorders (7 = 126, or 65.6%). Supporting a
potentially better prognosis for restoration, the pub-
lished rate of defendants with psychotic disorders
appeared lower than what is typical of a state hospital
census, while average age was relatively younger at
approximately 37 years.

Whereas aforementioned hospital costs ranged from
$401 to $834 per day with an 80-90 percent restora-
tion rate, the jail-based ROC programs had a cost of
approximately $42 per day with an 86 percent restora-
tion rate in Virginia, and a cost of roughly $222 per day
with a 55 percent restoration rate in California. In Cal-
ifornia, the remaining 45 percent of incompetent de-
fendants were eventually transferred to the state hospital
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for more intensive treatment. Regarding LOSR in the
California program, 55 percent of the sample was re-
stored within an average of 57.4 days, while 40 percent
were transferred to the hospital within 90 days. These
numbers are comparable with the average LOSR noted
in prior meta-analyses.

Results from the California ROC program suggest
positive implications for jail-based restoration ef-
forts. It can be concluded that jail-based programs
are less costly than hospitalization. Jail-based resto-
ration may be a reasonable first step in the process
toward restoration, prior to initiating hospitaliza-
tion, and possibly even in cases of psychosis (if jails
were sufficiently resourced and authorized to admin-
ister medication over objections).

Differences in the findings from jail and hospital-
based competency programs may also be explained as
a function of the greater severity, complexity, and
complications usually associated with defendants
who require hospitalization. Efficacy between treat-
ment environments would be difficult to determine
because the more severely ill, dangerous, and treat-
ment-refractory cases of mental illness are typically
referred from jails to hospitals. Consistent with this
assertion, Rice and Jennings reported that 69 of 126
ROC program inmates with psychotic disorders
(55%) were transferred to state hospitals, which is
significant because a psychotic disorder diagnosis was
found in prior research to suggest a poorer progno-
sis.'” It was also reported that 85 percent of defen-
dants in the California ROC program were fully
adherent to medication, with basic rewards for ad-
herence such as candy bars, chips, and soup, an in-
centivizing structure typically discouraged if not out-
right prohibited in hospitals.

Consistent with the limitations of previously re-
viewed hospital studies, ROC program research did not
report LOSR for defendants transferred from jails to
hospitals, numbers of defendants eventually found
non-restorable, or sample demographics related to cog-
nitive functioning and crime type. Recurring limita-
tions in available data better permit theoretical compar-
isons of jail and hospital studies than statistical
comparisons. Therefore, future research must account
for and control for such recurring limitations.

Theorized Advantages and Disadvantages

Jail-based restoration programs are much less ex-
pensive than those in hospitals, with state govern-
ment agencies reporting that jail-based programs

have yielded cost savings of 50—80 percent.'® In ad-
dition, offering restoration services in jails may re-
duce the time necessary to initiate restoration, given
the potential for treatment to begin nearly immedi-
ately after incarceration. In some jurisdictions, there
are relatively long wait times for defendants to be
admitted to state forensic hospitals. Thus, not start-
ing restoration services in jails and waiting for a hos-
pital bed could significantly delay treatment and, in
many cases, exacerbate symptoms of mental illnesses.

There may be additional treatment advantages as-
sociated with the jail environment. The increased
supervision, monitoring, and relative discomfort de-
fendants usually ascribe to jail may motivate some
defendants to participate more gainfully in restora-
tion services and progress toward regaining their op-
portunity for trial,’” as will be discussed in more
detail in the section on discouraging malingering be-
low. While there is no question that jails are not
designed for mental health care, there is much thata
skilled jail-based treatment team can do to improve
the quality and effectiveness of services.'” Thus, it
should not be assumed that jail-based restoration is
necessarily inferior to hospital-based restoration. How-
ever, due to insufficient resources, it is unlikely that jails
could provide the same level of medication support,
classroom-based competency instruction, mock trials,
symptom management, and rehabilitative services typ-
ically provided in hospitals and associated with impres-
sive outcomes, as summarized earlier.

Kapoor'® provided an informative summary of
the theorized drawbacks of jail-based restoration ser-
vices as inverse to the ethical positives of attempting
restoration in hospitals. Within this summary, it was
noted that there may be concerns about patient rights
and further criminalizing the mentally ill when an
individual is kept in jail for restoration, hospitaliza-
tion is avoided at least partially for public policy rea-
sons, and mental illness is so severe that a strong
relationship between the individual’s illness, impair-
ments or problematic behavior and trial incompe-
tence has been determined by a judge.

Given the limitations in the research, total efficacy
is not known, although there may be good reason to
think hospitalization would produce better results,
particularly for severely psychotic adults. It is also
possible that jail inmates with severe psychotic disor-
ders may experience symptom exacerbation and per-
form even more poorly in competency evaluations if
their mental health crises are addressed via standard
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correctional system interventions. With regard to
initiating jail-based restoration, it is of further con-
cern that medications are the primary intervention
(particularly for defendants with psychotic disor-
ders), defendants are often resistant to taking medi-
cations, and, in some jurisdictions, jails lack the stat-
utory authority to administer medications over
objections.

For such reasons, jail-based restoration may be
preferred for non-psychotic or less severely and bla-
tantly psychotic individuals who need shorter-term
treatment, with state hospital beds reserved for more
seriously ill inmates requiring longer-term hospital-
level care.'” With such reasoning in mind, some stat-
utes (e.g., VA statute 19.2-169.1 and CT general
statute 54-56d(i)) require that an evaluator, who
may be uniquely situated to know the challenges affect-
ing a defendant’s competency, make a recommenda-
tion to the court regarding whether restoration should
be provided on an inpatient or outpatient basis. In such
cases, statutes could permit jail-based restoration as a
third option for defendants deemed inappropriate or
too dangerous for outpatient restoration or not in obvi-
ous need of hospitalization.

Discouraging Malingering

Jail-based restoration, in some cases, may lower
rates of malingering. Forensic experts have estimated
the base rate of malingered trial incompetency to be
approximately 15-20 percent." However, rates may
be significantly higher in serious felony cases where
longer prison sentences are foreseeable. Malingering
is of particular concern because it diverts scarce hos-
pital and treatment resources away from individuals
who are sincerely compromised and potentially more
receptive or responsive to intervention.

Researchers offer perspectives on whether jail
placements may or may not discourage malingering.
Kapoor'® hypothesmed that providing competency
restoration services in jail, essentially because of the
relative discomfort, may in some ways incentivize
sincere participation. Specifically, it is often the case
that hospitals are relatively more comfortable than
jails and afford defendants greater privileges, provi-
sions, and of course, the absence of correctional offi-
cers. Thus, a defendant participating in hospital-
based restoration services, when found competent in
a hospital and returned to jail (as is customary),
would essentially be participating in furtherance of
what would usually be a less desirable immediate

outcome. In contrast, defendants in hospitals who
successfully malinger would be maintaining a rela-
tively more comfortable placement. In many cases,
jails are often so discomforting and absent of provi-
sions and recreation services that malingering defen-
dants (who may learn or accept that hospitalization is
not an option) may eventually become willing to
demonstrate their competency, take their chances in
court, and hope for a favorable outcome. In either
setting, motivation to return to court and potentially
face a prison sentence may be low, though possibly
marginally higher in jails. Miller® added that inpa-
tient hospitalization essentially exposes defendants to
peers with a broad range of mental illnesses and men-
tal health terminologies, so that they may learn to
malinger more effectively. In addition, hospitals are
often more adept at detecting malingering given op-
portunities for a larger network of professionals to
observe the defendant over time on the ward, rather
than only during an interview in jail, with additional
consultation with jail staff.

Competency Restoration in Outpatient Settings
Outpatient programs have gained popularity in
recent history as a cost-effective alternative to at-
tempting restoration in hospitals. As described by
Miller,® an outpatient program was piloted in Ten-
nessee soon after the Jackson case was decided and
inspired con31derable interest among policy makers
and practitioners.'* Tennessee court officials and
sheriff’s department officers reported that outpatient
restoration was a major success in terms of high (al-
though unspecified) rates of restoration, significant
reduction in transportation costs and coordination
problems, cost savings associated with less reliance on
hospitals, and local university students gaining op-
portunities to receive mental health training,®'*

Programmatic Strategy

The following review of outpatient strategy and
best practices is based on co-author Dr. Apryl Alex-
ander’s experiences within the Denver Forensic In-
stitute for Research, Service, and Training (or Den-
ver FIRST) Outpatient Competency Restoration
Program. This program provides court-ordered out-
patient restoration for lower-risk adults and juveniles
found incompetent to proceed in Colorado and sub-
sequently released to the community. Defendants
typically have developmental delays, head or trau-
matic brain injuries, or serious mental illnesses that
can be managed in a less restrictive level of care than

Volume 47, Number |, 2019 9



Competency Restoration for Adult Defendants

hospitalization. Defendants may pay for their care on
a sliding-scale basis, which may go down to zero (i.e.,
pro bono) in cases of indigence and with services paid
for by state funding. Most referrals come from attor-
neys or courts. At the time of manuscript submission,
the program could work with a maximum of approx-
imately 35 defendants at a time. Similar to strategies
utilized by Florida State Hospital, Denver FIRST
also trains and employs students from a master’s de-
gree program in forensic psychology. Defendants
typically receive additional and coordinated mental
health services from community mental health
providers.

Educational classes and individual restoration ser-
vices tend to occur only once or twice a week,
whereas such services are typically provided more fre-
quently in hospitals (and possibly jails). Outpatient
providers must coordinate their schedules with psy-
chiatrists, case managers, and substance-abuse treat-
ment providers. In jails or hospitals, providers are
likely to be more accessible to defendants due to
closer physical proximity. These communication dif-
ficulties can be particularly problematic in cases of
outpatient restoration where resources for psychia-
trists are minimal and medication adherence and ab-
stinence from drugs and alcohol cannot be achieved
as a function of a controlled environment (as in the
case of a jail or hospital). Thus, poor medication
adherence and access to drugs and alcohol are often
stand-alone barriers to effective outpatient restora-
tion, particularly for more severely and comorbidly
ill defendants.

There is indication that policy makers and the
public may be at least marginally more supportive of
outpatient restoration efforts than the judiciary. Up
to 2003, 33 states permitted different forms of out-
patient restoration.® By 2009, this number had in-
creased only slightly to 35."> From 2011 to 2016,
only 16 states had active outpatient programs.>'®
Researchers emphasize the need for improved educa-
tion and dissemination of literature describing the
results of such programs, with particular attention to
rates of restoration and acknowledgment of public
safety concerns.”*’

In addition, outpatient restoration may grow in
availability and acceptance if programmatic strate-
gies and arguments in support of those strategies
more convincingly suggest how to optimize the bal-
ance between safety concerns, less restrictive treat-
ment mandates, and increased usage of potentially

effective and cost-saving treatment. As a sign of one
locale moving toward acceptance of outpatient resto-
ration, and in support of the prior theory, local
judges seem generally in support of Denver FIRST,
with referrals increasing based on growing concern
about jail overcrowding, the complications of
housing the vulnerable individuals with mental ill-
ness in jail settings, and hospital bed resource
considerations.

Gaps in implementation of outpatient programs
may also be explained, in part, by insufficient re-
sources. Miller® indicated that successful outpatient
programs in the 1970s and 1980s utilized evaluators
and treatment providers who were highly trained in
competency and restoration, which may be challeng-
ing for resource-starved community mental health
agencies to facilitate. An additional resource consid-
eration is that, while restoration primarily occurs via
medications, psycho-educational interventions are
also important and are less likely to be reimbursed by
insurance companies.”

Research

Gowensmith ez al.” reviewed the results of outpa-
tient restoration programs and confirmed support
for major cost savings, as well as the position that a
majority of appropriately selected, less dangerous de-
fendants could be safely treated in the community.
Forensic administrators surveyed by Gowensmith ez
al? reported daily costs of $101-$500 per day, with
an average of $215 per day (not accounting for addi-
tional outpatient resource coordination), which was
about $388 less per day than hospitals.”> Wolber ez
al?’ indicated similar transportation and cost bene-
fits noted by Miller,® adding that defendants permit-
ted to remain housed in their communities or coun-
ties of origin were consistently better able to get to
court on time, communicate directly with their at-
torneys, and access local resources.

Recent research explored the potential benefits
and drawbacks of attempting restoration in different
outpatient settings. The dissertation by Tang”” was a
retrospective study of 208 adult defendants in south-
ern Florida deemed incompetent to stand trial or
proceed. They were housed either in independent
living or drug treatment facilities, and restored
within three years. Most defendants and participants
across treatment settings were relatively younger
adults (mean of approximately 39 years), indicating a
potentially better prognosis. A slight majority of the
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sample were accused of violent crimes (» = 106, or
51.0%). Defendants were disproportionately from
cultural minority backgrounds (z = 98, or 47.1%),
and single or never married (7 = 148, or 71.1%).
Suggestive of a poorer prognosis, high numbers of
participants were diagnosed with psychotic disorders
(n =108, 0r 52.0%), had IQ scores between one and
two standard deviations below the mean (72 = 74, or
35.6%), were psychiatrically hospitalized one or
more times (7 = 96, or 46.2%), and had an approx-
imate mean of 11 years of education, which was also
consistent with the mean education of the sample in
the neuropsychological study by Ross ez 2/ **

Across treatment groups, the mean LOSR was
roughly six months. This number is greater than the
national average indicated in prior meta-analyses, al-
though it is fairly consistent with LOSR reported in
prior hospital studies. In a manner consistent with
recommendations from Wolber et />’ regarding a
multi-level outcome measure, Tang”” reported that
122 (58.7%) individuals regained competency, 28
(13.5%) were rearrested, 21 (10.1%) had their charges
dismissed, 25 (12.0%) were committed to inpatient
hospitals, and 8 (3.8%) were found non-restorable.

A survey and interview study of forensic practitio-
ners in 48 U.S. jurisdictions offered further evidence
in support of the potential benefits of outpatient pro-
grams. Outpatient restoration was attempted within
16 jurisdictions in 2014, with between one and 100
cases per jurisdiction per year around this time.”* Ap-
proximately half of outpatient restoration cases in-
volved defendants who were charged with misde-
meanors, while the other half were charged with
nonviolent felonies. Relatively lower risk was indi-
cated by defendants tending not to have lengthy
criminal records and being relatively psychiatrically
stable, medication-compliant on a voluntary basis,
and younger. These factors were noted in prior re-
search to suggest a relatively better prognosis for res-
toration. It was noted that outpatient cases involved
defendants who were disproportionately of cultural
minority background. In total, and across jurisdic-
tions, outpatient restoration was achieved in 70 per-
cent of cases, with an average of 20.3 percent of cases
being found non-restorable, and an average of 149
days necessary to restore competency. Information
on the remaining 10 percent of cases was not made
available. The number of individuals diagnosed with
psychotic disorders or presenting with significant
cognitive impairment was not reported.

Citing the study by Gowensmith e 2/.,” and with
limitations of previously published research conver-
gent with their aims, Mikolajewski ez al.%° examined
the characteristics of defendants successfully restored
in outpatient settings. The authors collected data on
80 incompetent adult defendants in Louisiana and
accounted for a multitude of the mediator, modera-
tor, and outcome variables not reported or accounted
for in other studies.*® Of the 80 defendants, 65
(81.3%) were African American, while 69 (86.3%)
were single or never married, which is consistent with
prior research on incompetent defendants on the
whole. Most outpatient restoration defendants were
male (54, or 67.5% of the sample). Whether defen-
dants in this study were found incompetent or com-
petent was not significantly associated with age dif-
ferences, nor were there significant differences
depending on multiple income and employment
variables. Supporting the prior mentions that crime
type need not be hiéghly prioritized in future research,
Mikolajewski ez 2/.*° found no significant association
between a determination regarding competency or
restoration and multiple criminogenic variables (e.g.,
history of juvenile offense, number of previous ar-
rests, and whether the current charge was homicide,
or other and unspecified forms of violence).

Analyses of clinical variables and a finding regard-
ing competency are noteworthy.*® Consistent with
prior research, defendants who were restored to com-
petency were significantly more likely to have grad-
uated high school, while defendants who were diag-
nosed with intellectual disability plus mental illness
were less likely to be restored. Whereas prior studies
found that longer LOSR was associated with higher
BPRS-E scores (a structured interview tool), the
study by Mikolajewski ef a/.** found no significant
difference in restoration depending on higher/lower
Global Assessment of Functioning (GAF) scores.
This difference may be explained more as a function
of the unreliability of unstructured and non-stan-
dardized clinical ratings, such as the GAF, than of
genuine difference. Surprisingly, there was not a sig-
nificant difference in findings of competency or in-
competency depending on whether defendants were
diagnosed with a psychotic disorder or the number of
prior hospitalizations, which would ordinarily indi-
cate symptom chronicity (and poorer restoration
prognosis). There were significant differences de-
pending on whether defendants had violated their
pretrial conditional release for court-mandated out-
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Table 1 Attributes of State Hospital, Jail and Outpatient Restoration Programs

Treatment Setting State Hospitals* Jailst Outpatient¥

Costs $300-$1,000 per day $42-$222 per day $100-$500 per day

Rates of restoration 80-90% 55-86% 54-70%

Mean LOSR (per research) 73 days 57.4 days, usually followed by 149-207 days

transfer to state hospitals

Patients served High % of defendants with Moderate % of defendants Moderate to low % of defendants
psychotic disorders with psychotic disorders with psychotic disorders

Crime type/risk Moderate to high level Moderate to high level Moderate to low level
of dangerousness of dangerousness of dangerousness

Medication considerations High % of adherence, largely due to Limited resources for involuntary High % of adherence, largely
greater resources to administer medication administration based on screening
involuntary medications

Malingering considerations May teach defendants how to Theoretically ideal for Setting less likely to affect
malinger more convincingly malingerers malingering either way

* Data on hospital-based restoration obtained from References 2, 3, 5, 8, 13, 16, 19, 23, 29.
t Data on jail-based restoration obtained from References 1, 16, 17, 36, 37, 38.
# Data on outpatient-based restoration obtained from References 2, 8, 16, 17, 29, 39, 40.

LOSR = length of stay necessary to achieve restoration.

patient restoration, had significant behavioral inci-
dents soon after starting outpatient restoration, had
more total behavioral incidents, and were re-arrested
or re-hospitalized during community-based restora-
tion. Multivariate analyses incorporating a multitude
of these demographic and clinical variables explained
26.5-35.4 percent of the total variance, thereby un-
derscoring the need to consider and incorporate
these and other similar variables in future studies.

Theorized Advantages and Disadvantages

Outpatient restoration is typically and under-
standably reserved for defendants facing less serious
or nonviolent criminal charges.'” Prime candidates
for outpatient restoration tend to have less extensive
criminal histories and better track records regarding
medication adherence, effectively utilizing services to
prevent full decompensation, and appearing in court
as ordered. As reviewed previously, and in addition
to cost savings, research is increasingly suggesting the
possibility that greater numbers of incompetent de-
fendants might be safely housed and restored in the
community. Although research suggests that outpa-
tient defendants are generally less impaired and yet
restored somewhat less frequently (see Table 1), it is
also reasonable to suspect that defendants accused of
less serious crimes and who seem more amenable to
treatment may be more likely than hospitalized de-
fendants with more serious charges and criminal re-
cords to have charges dropped or resolved via diver-
slonary sentences.

Of additional consideration, defendants deemed
incompetent to stand trial have been discussed in the

literature as typically being of lower socioeconomic
status. Therefore, they may have limited access to
resources, including transportation. As a result, prior
positions on the transportation benefits of outpatient
restoration should be clarified to reflect the possible
shifting of the burden from understaffed and over-
crowded jails or hospitals to defendants who are of-
ten impoverished and living with severe mental ill-
ness. Additional oversight and supports may be
needed to effectively manage individuals in the com-
munity and maximize restoration efficacy, particu-
larly in cases of psychotic, cognitively limited, or
brain-injured defendants who often do not have fam-
ily members or friends available to help them navi-
gate and coordinate public transportation. Also, de-
fendants in outpatient restoration are often homeless
and without phones. Thus, scheduling sessions and
follow-up visits is more difficult than when defen-
dants are confined in jails or hospitals.

Expanding Outpatient Services as a Balanced Alternative

Pressure for cost saving and less restrictive levels of
care may be balanced via expanded usage of outpa-
tient restoration services. This would require toler-
ance of at least a marginally higher level of risk for at
least some defendants in criminal proceedings. Out-
patient restoration would be a reasonable first step
for defendants accused of nonviolent or lesser forms
of violent crime (such as simple assault not resulting
in major injury), without significant histories of se-
rious violent crime, and not clearly meeting criteria
for civil commitment.
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To this end, supportive housing placements with a
restoration component, case-management Services,
and assigned mental health probation officers with
authority to return non-compliant defendants to jail
settings may be advantageous. The latter strategy,
however, may raise ethics questions about outpatient
restoration effectively serving as a kind of probation
without adjudication (i.e., sentencing prior to trial
and conviction), especially if these arrangements be-
came dispositional in terms of a focus on longer-term
services enforced by court order. However, granting
defendants the opportunity to remain in the com-
munity and out of institutions, even via involun-
tary measures, may optimally balance individual
freedom and public safety concerns. Diversional
options, with additional and purely voluntary ser-
vices, would show even more respect for a defen-
dant’s self-determination.

Table 1 presents data from multiple studies of
hospitals, jails, and outpatient settings. Data are
presented on cost per day, restoration or non-
restorability, diagnosis, crime type/dangerousness,
medications, and malingering considerations. Within
Table 1, quantitative research findings and qualita-
tive perspectives are synthesized in an attempt to
present the sum total of available research and to
compensate for many studies not reporting quantifi-
able data in each category.

Conclusions

A review of the extant competency and restoration
research suggests a future course of study and even
the major variables within its design. Within the lit-
erature, there is growing interest in the potentially
differential benefits of attempting restoration in hos-
pitals, jails, and outpatient settings (i.e., the indepen-
dent variable) for defendants of varying diagnostic
categories, levels of cognitive functioning, and crime
types (i.e., mediators or moderators), with rates of
restoration and non-restorability as primary indica-
tors of outcome (i.e., the dependent variables). Em-
pirical research on this topic could address gaps in
previously reviewed studies, including those studies
not reporting all of the major competency and resto-
ration variables even as descriptors, let alone control-
ling for potentially significant interaction effects.

From this review, as summarized in Table 1, im-
plications for practice can be formulated. It appears
that hospital beds used for competency restoration
might be best reserved for defendants facing serious

and violent charges, with psychotic disorders, cogni-
tive impairment, medication non-adherence, and
lesser concern about malingering. Defendants whose
competency may be more tied to suspected malinger-
ing may be best served in jail. Under this system, it is
expected that primary barriers to restoration for gen-
uinely psychotic defendants would usually be psychi-
atric in nature and would flow into other secondary
barriers related to behavioral disturbance, lack of ra-
tional understanding, and possibly deficits in factual-
legal knowledge. Jail-based competency may be op-
timal for defendants who may have mental health
issues, though primary barriers to competency are
volitional-behavioral in nature. More specifically, if
defendants are suspected of malingering, refuse to
participate in hospital-based services, or show that
volitional, antisocial, or aggressive behavior is clearly
the major impediment to restoration, jail may be
more appropriate and, in some cases, incentivizing.

Outpatient placements may be ideal for defen-
dants charged with nonviolent crimes or possibly
with lesser violent crimes (i.e., simple assault not
causing significant injury and with less apparent like-
lihood of victim tampering or retaliation), who do
not meet criteria for civil commitment, who do not
have as significant a history of substance use, who are
at least marginally more likely to be medication ad-
herent, who show up to court as ordered, and who do
not have as great a need for hospital-based services.
Confirming these hypotheses through the previously
proposed research may affirm clinical sensibility and
improve placement decisions. As a result, defendants
may be afforded the least restrictive level of care rel-
ative to restoration and public safety concerns, their
constitutional rights may be maximally respected,
and scarce public resources may be used as efficiently
as possible.

Moreover, the prior review of research suggests
that erring on the side of more restrictive (and there-
fore more expensive) placements in hospitals when
mental health need and dangerousness are at least
somewhat in question may become less acceptable
over time. Expanded availability of jail-based and
outpatient restoration would permit judicial systems,
potentially upon the recommendation of compe-
tency evaluators, to consider a wider range of less
restrictive options that may in turn be appropriate
and effective in more cases than ordinarily assumed.
Further establishing the need for the expansion of
options, there are growing public and political de-
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mands for cost-saving and less restrictive care, and for
dangerous offenders to be more closely supervised,
controlled, and swiftly returned to court to face their
charges. This places the criminal justice and forensic
mental health systems in a challenging conundrum.
Empirical research for the furtherance of these hy-
potheses would be an important first step and a use-
ful guide to better address these challenges in policy
and practice.
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The capacity of a criminal defendant to stand trial in the United States has been addressed in a sizable
legal and scientific literature over a period of nearly 6 decades since the U.S. Supreme Court’s landmark
decision in Dusky v. United States (1960). Much less attention has been devoted to the topic of the
restoration to competency of defendants who have been adjudicated incompetent to stand trial, however.
This article reviews the relevant law, the current status of litigation in a number of states regarding
restoration, and the scientific and clinical evidence on the restoration of individuals in 4 populations:
adults with severe mental illness, adults with intellectual disability, adults with cognitive deficits, and
juveniles. Current law and scientific evidence are considered in a critical analysis yielding recommen-
dations for policy. This analysis is particularly timely considering the major problems currently being
experienced (and sometimes litigated) in the United States involving lengthy waiting periods for

hospital-based restoration services.
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There are important implications to the question of whether a
criminal defendant is competent to stand trial. In the United States,
the legal definition provided by the U.S. Supreme Court regarding
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whether an individual charged with a criminal offense is compe-
tent to stand trial (CST) is “whether he has sufficient ability to
consult with his lawyer with a reasonable degree of rational
understanding—and whether he has a rational as well as factual
understanding of the proceedings against him” (Dusky v. United
States, 1960, p. 402). Since Dusky and its progeny (see, e.g., Pate
v. Robinson, 1966; Drope v. Missouri, 1975), it has been estab-
lished that it is unconstitutional for the government to conduct
most criminal proceedings against a defendant who is not CST.
Accordingly, the construct of CST is an important consideration
in criminal proceedings. It is particularly important when behav-
ioral health problems potentially interfere with a defendant’s ca-
pacities to assist counsel and understand the proceedings. Such
individuals must be afforded swift access to competency restora-
tion treatment so they can proceed to disposition of charges.
Within the last decade, however, there has been a growing problem
with the timely delivery of restoration services for defendants
adjudicated incompetent to stand trial (IST). In some jurisdictions,
IST defendants who are committed to state hospitals for compe-
tency restoration treatment are not admitted within a reasonable
period. This results in significant waiting lists for hospitalization
within this group. This can be particularly problematic if they are
incarcerated in jail prior to hospital admission. A primary goal of
this review is to provide guidance for present policy and practice
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considering the empirical data that are available in this area. This
will involve three steps. First, we review the current legal context
and data broadly relevant to CST restoration. Second, we consider
the empirical evidence for the effectiveness of CST restoration for
different populations and in different settings. Third, we integrate
these two domains through a critical analysis that yields recom-
mendations for policy and practice, illustrated by individual- and
system-level decision trees.

Competence to Stand Trial Restoration

This section reviews the current legal context involving legal
action affecting a number of states involving the timely delivery of
CST restoration services. It then provides a review of various
intervention approaches and relevant data, setting the stage for a
more specific review of empirical evidence on CST restoration
interventions provided in the following section.

Legal Context

Class action lawsuits in the United States contending that IST
criminal defendants were subjected to unconstitutional delays in
competency restoration treatment have now been brought in a
number of states, including Arkansas, California, Colorado, Geor-
gia, Florida, Louisiana, Nevada, Oregon, Pennsylvania, Texas,
Utah, and Washington (Shannon, 2017). Typically, these suits
have resulted in outcomes requiring states to provide competency
restoration treatment— usually by admitting the IST defendant to a
state hospital within a specific period of time ranging from 7 to 30
days after the finding of incompetency (Locklair, 2016). Plaintiffs
in some of these states have initiated further proceedings, claiming
that the states have not complied with the terms of the original
decisions and agreements.

Waitlists for IST restoration dispositions, accordingly, are now
a widespread problem throughout the United States. One self-
report survey of state psychiatric hospitals described numerous
challenges to timely CST evaluation and delivery of IST restora-
tion (Wik, Hollen, & Fisher, 2017). Specifically, 20 states reported
having a waitlist for inpatient competency evaluations. Average
time spent on the waitlist ranged from 7 to 252 days, with the
majority of states endorsing a wait time between 21 and 79 days.
Furthermore, across 26 states surveyed, a 72% increase in the
number of defendants adjudicated IST was observed between 1999
and 2014; average wait times for transfer to treatment ranged
between fewer than 7 days (endorsed by two states) and up to 1
year (endorsed by two states), with the majority of states endorsing
an average wait time of 29 to 90 days (Wik et al., 2017). At the
higher end of these average waiting times, the time spent “waiting
for treatment” may actually exceed the duration of treatment itself.
According to a recent meta-analysis that included 51 independent
competency restoration samples published over a 38-year period
(1975-2013), including 12,781 defendants, the average length of
stay for CST restoration ranged from 42.7 to 1,108 days, with a
median of 146.9 days (Pirelli & Zapf, 2015).

Delays in providing restoration services have resulted in states
facing backlash, including litigation and contempt citations. In
Pennsylvania, the American Civil Liberties Union (ACLU), in
association with a Washington, DC-based law firm, filed a lawsuit
alleging various violations of due process related to lack of access

to restoration services, resulting in a settlement with the Common-
wealth in early 2016 to reduce the jail waitlist. Despite this
settlement, the restoration waitlist actually rose from 215 defen-
dants (in January 2017) to 251 defendants (in July 2017). Further-
more, for these defendants, time spent on the waitlist varied
significantly, ranging from 2 days to 429 days and averaging 138
days across sites (Steadman & Callahan, 2017).

Similarly, the ACLU and Disability Rights Washington brought
a class-action lawsuit against the State of Washington alleging
violation of a state law requiring that defendants begin treatment
within 7 days of being adjudicated IST. The deadline to conduct a
competency evaluation following a court order was extended to 14
days upon appeal, with a “performance target” of 7 days (Behav-
ioral Health Administration, 2017, p. 4). Up to 87% of those
awaiting treatment for restoration had been on waitlists for longer
than 7 days (Bellisle, 2015). Time spent on restoration waitlists at
various state hospitals throughout Washington had waits ranging
from an average of 0.3 to 11.83 days for transfer to a hospital and
from 3 to 107 days for the provision of restoration services
(Behavioral Health & Service Integration Administration, 2014)."

California has also experienced difficulty with restoration wait-
ing periods, with a monthly waitlist of between 200 and 300
defendants who have been adjudicated IST. In the course of
litigation stemming from delays in providing restoration services,
the Second District Court of Appeal (in Freddy Mille v. Los
Angeles County, 2010) held that transfer from jail to a hospital
following IST adjudication must occur within a “reasonable
amount of time,” which has since been interpreted by California
state courts as a recommended maximum of 30 to 35 days (Francis,
2012). From 2009 until 2010, the average wait for defendants to be
transferred to a hospital for evaluation was 68 days, with a range
of 33 to 87 days; approximately 73% of those adjudicated IST
waited longer than 35 days to be transferred into treatment (Fran-
cis, 2012). Other states have faced litigation and court sanctions as
well due to delays in the initiation of restoration treatment. There
has been increasing attention to these delays across the country as
a result.

There may be various influences exacerbating this problem. An
increased number of adjudications as IST, an insufficient number
of available hospital beds and/or staff to provide restoration ser-
vices at previous levels, and the use of competence to stand trial to
obtain behavioral health services and/or housing that may not be
available to defendants at earlier stages of the standard process of
arrest and prosecution—all may have some part in contributing to
the present problem. In part because it implicates constitutional
rights, the issue of trial competence can be raised at any time by
either party or the court, with a relatively low threshold for making
a good faith motion, and such motions are rarely refused by the
court (American Bar Association [ABA], 2016; Melton et al.,
2018). This constitutional requirement and low threshold may
contribute to the present situation in the United States regarding
the large number of defendants who are IST and in need of
restoration.

! These data suggest that there was a gap between the time individuals
were admitted to a hospital and the time they began receiving services. This
seems odd, but we cannot provide an alternative explanation.
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Possible influences contributing to such delays and waitlists
have recently been discussed in greater detail (see Gowensmith,
2019). Whatever the causes of this problem, it should be clear that
there is now a premium placed on the timely delivery of restoration
services. The present analysis focuses on individuals who have
been adjudicated IST and are awaiting the delivery of restoration
services—but not on cohorts who are awaiting (a) evaluations
following the raising of CST, (b) return from a treatment program
following a clinical recommendation that competence has been
regained, (c) a hearing on unrestorability per Jackson v. Indiana
(1972), or (d) placement following adjudication of such unre-
storability. (Although we do not review these cohorts in the present
article, they undoubtedly contribute to the larger problem of wait-
lists for forensic beds.) Toward that end, we review the theoretical
and empirical evidence regarding services used in restoring defen-
dants’ competence to stand trial in four categories: medication,
psychoeducation, cognitive remediation, and specialized combina-
tions of services. We consider such evidence as it applies to adults
with severe mental illness, adults with developmental disabilities,
and juveniles. Three contexts are reviewed involving the delivery
of services: forensic and civil state hospitals, jails, and outpatient
programs based in the community.

Approaches to CST Restoration

The literature addressing defendants’ CST has broadened con-
siderably during the last two decades. One influence has been the
growth of problem-solving courts to address defendants with men-
tal illness (e.g., DeMatteo, Heilbrun, Thornewill, & Arnold, in
press), with the assumption that a defendant with significant be-
havioral health problems rendering him or her IST might be placed
under the jurisdiction of a “competency court,” a specialized unit
within a larger mental health court. One such proposal (Finkle,
Kurth, Cadle, & Mullan, 2009) has suggested that the same judges,
attorneys, and mental health professionals provide services in both
courts. This could allow them to use their expertise in competency
law and procedures, as well as their experience working with
defendants with mental illness and providers of mental health
services, to improve the efficiency of the process and reduce the
unnecessary time that IST defendants spend in jail.

There has been comparable enthusiasm for community-based
outpatient services for IST defendants who are selected for such
services, often on the basis of appropriateness for remaining in the
community during the restoration process. Earlier recommenda-
tions for establishing and operating such programs (e.g., Miller,
2003) have been supplemented by a more detailed recent review of
state statutes combined with interviews of those operating outpa-
tient competence restoration programs (OCRPs; Gowensmith,
Frost, Speelman, & Therson, 2016). This review led Gowensmith
and colleagues to describe OCRPs as a recent but rapidly devel-
oping alternative to traditional inpatient restoration, showing
promising preliminary outcomes: high restoration rates, low pro-
gram failure rates, and substantial cost savings.

There has also been growing interest in delivering competence
restoration services in jails. Although the implementation of jail-
based restoration services is sufficiently recent so that no large-
scale effectiveness data are available (Kapoor, 2011), there are
several relevant considerations. Most defendants adjudicated IST
and awaiting transfer to a secure hospital for restoration are al-

ready in jail. It is well-established that jails and other correctional
facilities have substantial legal and policy obligations to provide
physical and behavioral health care to the individuals in their
custody, including treatment to control active symptoms of severe
mental illness and to prevent suicide and self-harm (Cohen &
Dvoskin, 1992).

But within this general obligation, there appears to be fairly
wide variation across states and counties. Some jails are required
under relevant law or policy to transfer IST inmates to state
hospitals for treatment, whereas others can administer involuntary
psychotropic medication to address urgent mental health needs
among inmates who refuse treatment (Torrey et al., 2014). On a
national level, the Civil Rights of Institutionalized Persons Act
(CRIPA; 1980) was created to protect the rights of institutionalized
populations, including individuals with mental illness who are
housed in jails. The absence of adequate mental health care pro-
vided in correctional settings has been cited as a potential violation
of CRIPA (Morehart, 2014). Some IST defendants waiting in jails
appear to be restored after receiving basic services such as spe-
cialized housing and psychotropic medication. This has been ob-
served in Philadelphia, for example, where 53% of defendants who
were removed from a competence restoration waitlist during a
10-month period appeared to have been restored without hospital-
ization (Steadman & Callahan, 2017). In some of these cases, the
duration of time spent on the waitlist may have allowed other
forms of intervention (e.g., medication) to promote such restora-
tion. Indeed, high rates of restoration observed elsewhere are
consistent with this possibility, including the noted restoration rate
of 81% across 19 nonmatched samples, representing 2,616 out of
3,214 defendants who engaged in restoration procedures (Pirelli &
Zapf, 2015).

Although the implementation of jail-based restoration services is
recent, research suggests that this approach may hold promise for
competence restoration. Jail-based restoration may include intensive,
individualized programs using a multidisciplinary framework and
vary with regard to how these services are provided (e.g., separate
housing units for inmates adjudicated IST; Wik, 2018b). One
model, restoration of competency (ROC), has been implemented in
various states since its development in the late 1990s. A 5-year
evaluation of 1,400 inmates treated in a jail in Virginia docu-
mented a restoration rate of 83%, with a mean of 77 days required
to restore competence (Jennings & Bell, 2012). An ROC program
implemented in California showed restoration rates between 55%
and 58% over a mean duration of 57.4 days, compared to 180 days
in California state hospitals (Carabello, 2013; Rice & Jennings,
2014).

Additional jail-based restoration programs have emerged through-
out the country. In Arizona, an 84% restoration rate, with a mean
treatment time of 82.5 days, was observed in one jail-based pro-
gram in Pima County between 2007 and 2011, and an 86.7%
restoration rate, with a mean treatment duration of 4 months, was
observed among 187 defendants admitted to another Arizona-
based program between 2011 and 2014 (Morenz & Busch, 2011;
Stewart, 2015). In Colorado, an evaluation of a jail-based restora-
tion program revealed that 71% of 106 patients treated were
restored between 2013 and 2015, with the majority restored within
a 2 to 3-month treatment period (Colorado Department of Human
Services, 2015). In Georgia, jail-based restoration rates differed as
a function of the setting in which inmates were housed, with 34%
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of male inmates housed in an IST-specific unit restored and 9% of
male and female inmates housed in the general population re-
stored; the mean duration of treatment was 4 months regardless of
housing setting (Georgia Department of Behavioral Health and
Developmental Disabilities, 2014). Finally, in Louisiana, fewer
than 33% of defendants adjudicated IST were restored in a jail-
based setting within a 90-day treatment period (Wik, 2018b). In
recent years, jail-based competency restoration programs have
been developed in Arkansas, New York, Utah, and Texas, but at
present no outcome data exists for these sites (Wik, 2018b).

In addition, the adaptation of specific kinds of services such as
cognitive remediation may have promise for the restoration of
defendants whose incompetence is primarily due to cognitive
deficits. This may be most appropriate for individuals who are
intellectually disabled (e.g., Wall, Krupp, & Guilmette, 2003), or
those with severe mental illness or neurocognitive impairment
accompanied by significant difficulties in understanding and pro-
cessing information. Such remediation may be valuable when
provided to a population with co-occurring clinical problems,
including intellectual and developmental disabilities, traumatic
brain injury, dementia and related disorders, and substance abuse
(including active detoxification and substance-induced psychosis).
There may be limits to how well such “cognitive enhancement”
approaches apply, however, when the limitations result from de-
velopmental immaturity or intellectual disability (ID) in adoles-
cents (Viljoen & Grisso, 2007).

Given this expanded perspective on restoration services to IST
individuals, varying across age, behavioral health symptoms, and
setting, it is important that a current review and analysis be
comparably broad. We first consider the relevant empirical evi-
dence generally, after which we move more specifically to relevant
groups, clinical conditions, and settings in the next section.

In all states, the majority of the treatment for restoring defen-
dants’ CST was provided in 2014 through admission to state
hospitals, with Arkansas (treating the majority of IST defendants
in the community) the only exception (Fitch, 2014). Arkansas
developed a Forensic Outpatient Restoration Program that pro-
vides competency restoration services during a 6-month period
either in jail or in a community mental health center for those who
posted bond (Arkansas Department of Human Services, 2017). As
of 2017, 40% received services in the community after posting
bond (Arkansas Department of Human Services, 2017). Those
who were not restored in a 6-month period through Forensic
Outpatient Restoration Program were then transferred to a state
hospital for additional treatment (Arkansas Department of Human
Services, 2017).

The larger tendency toward hospital-based restoration may be
changing somewhat. One study identified six states that appear to
have shifted in the direction of providing community-based IST
restoration, with the remainder maintaining their historical trend of
providing primarily hospital-based restoration services (Wik et al.,
2017). It has been estimated that about 75% of IST defendants who
are treated in hospital settings for restoration appear to have
regained relevant capacities and thus are returned to court within 6
months (Zapf & Roesch, 2011). A meta-analysis describing the
characteristics of those adjudicated IST (Pirelli, Zapf, Gottdiener,
& 2011) concluded that the variables most strongly distinguishing
IST defendants from those not adjudicated IST were the presence

of a psychotic disorder (67% vs. 22%), unemployment, and a
history of psychiatric hospitalization.

A second meta-analysis, this one addressing the restoration of
IST defendants, was also conducted (Pirelli & Zapf, 2015). Incor-
porating the literature in this area between 1975 and 2013, the
investigators reported that most of their included studies used
correlational designs involving either a single restoration group or
a comparison to another group that was unquestionably CST, with
only five studies comparing restored versus nonrestored defen-
dants. Specialized measures of CST capacities were used in fewer
than one third of the studies, and other psychological tests in fewer
than one fourth. This meant that it was often impossible to obtain
meaningful quantitative data. They concluded that the available
evidence did not enhance our knowledge regarding the mecha-
nisms associated with IST restoration, nor empirically inform our
awareness of which interventions are more effective.

In light of the empirical status of CST restoration highlighted by
this meta-analysis, some (e.g., Gowensmith et al., 2016) have
suggested that the limited available research on IST restoration
means that the field cannot yet establish empirically supported
“best practices” in this area. Although this is undoubtedly accurate,
we would offer an even more fundamental criticism of the research
to date: it has not consistently been theoretically sound, legally
relevant, and operationalized using reliable measures. For any
number of reasons, it is difficult to use true experimental designs
in a criminal justice context. But the research to date has rarely
reflected even the incorporation of widely used compromises in
research design, such as comparing a well-developed, theoretically
sound, legally relevant programmatic intervention with a “treat-
ment as usual” comparison group. It is unlikely that the empirically
informed aspect of competence restoration will improve substan-
tially as long as these fundamental questions of relevance and
measurement are unresolved. Having reviewed the existing
system-level data on CST restoration, we now consider the avail-
able empirical data on restoration of CST in different populations
and settings.

Competence to Stand Trial Restoration:
Treatment Effectiveness

This section provides a review of evidence on the nature and
effectiveness of various interventions delivered with the goal of
competence restoration. It includes four populations: adults with
severe mental illness, adults with ID, adults with cognitive deficits,
and juveniles.

The primary types of treatment protocols for competence resto-
ration include medication, psychoeducational treatment, special-
ized/individualized treatment programs, treatment for individuals
with developmental disabilities, and, more recently, cognitive re-
mediation programs (Zapf, 2013). Within these broad approaches,
interventions vary significantly—often with little relevant empir-
ical research on effectiveness available for support.

Adults With Severe Mental Illness

We first consider adults with severe mental illness. Relevant
interventions for this population include psychotropic medication,
educational treatment, and specialized/individual treatment pro-
grams.
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Psychotropic medication. Medication is the most common
form of treatment for individuals with severe mental illness. In the
context of CST restoration, it may be accompanied by individual
or group therapy targeting competence-related deficits and may
also be combined with psychoeducation or cognitive remediation.
It is challenging to gauge the impact of any of these interventions
separately, as research designs rarely isolate them. Accordingly,
any measure of the impact of separate interventions is most likely
to be determined through statistical techniques such as covariate
analysis. Research has strongly supported the effectiveness of
antipsychotic medication in restoring the CST of individuals with
severe mental illness who decline medication and have it admin-
istered under the terms of Sell v. United States (2003), with
restoration observed for 79% of the 132 defendants in the federal
system treated under Sell over a 6-year period (Cochrane, Herbel,
Reardon, & Lloyd, 2013). Across this sample of defendants, the
use of first-generation antipsychotics was associated with higher
rates of restoration (84.4%) relative to the use of second-
generation antipsychotics (73.5%), although this difference was
not statistically significant and the effect size was small. In addi-
tion, involuntary treatment with antipsychotic medication demon-
strated high rates of treatment responsiveness across diagnoses,
including delusional, cognitive, substance use, and psychotic dis-
orders (Cochrane et al., 2013). This rate of restoration is compa-
rable to that seen for IST individuals with delusional disorder who
are treated with antipsychotic medication, with 77% reportedly
restored in one study (Herbel & Stelmach, 2007) and 74% (con-
trasted with 26% who did not receive antipsychotic medication) in
another (Kassen, 2016).

Unsurprisingly, there is apparently no empirical evidence on
whether the clinical-legal deficits of individuals with active symp-
toms of severe mental illness respond favorably to approaches that
do not include psychotropic medication. The use of such medica-
tion to treat individuals with these symptoms is so widely accepted
within the mental health field that it approaches foundational:
absent justification for not administering psychotropic medication,
the use of such medications with individuals who are IST should
be seen as an essential component of the restoration process.” How
skillfully such medication is managed by the prescribing physician
will, accordingly, affect many of the symptoms that are directly
related to competence-relevant clinical-legal deficits and impact
the overall effectiveness of competence restoration efforts. Al-
though the impact of physician skillfulness on restoration out-
comes has not been directly evaluated, recommendations have
been set forth regarding clinical competencies that support effec-
tive psychotropic treatment and promote agency among patients
with serious mental illness (Young, Forquer, Tran, Starzynski, &
Shatkin, 2000). Furthermore, the effectiveness of medication-
based competency restoration efforts can be bolstered by efforts to
promote medication adherence (e.g., contingency management
programs; Danzer, Wheeler, Alexander, & Wasser, 2019).

Educational treatment programs. Educational programs
vary in specific content depending on the program, but often
include components such as competence education training and
participation in a mock trial. Research conducted between 1980
and 1992 found restoration rates between 43% (vs. 15% among
controls; Siegel & Elwork, 1990) and 90% (with an average length
of stay of 104 days; Pendleton, 1980). Siegel and Elwork used an
experimental design to compare group-based treatment focusing

on specific functional-legal deficits with “treatment as usual”
group therapy focusing on general psychiatric needs; both inter-
ventions were provided to patients as supplements to their baseline
forms of treatment (e.g., medication, art therapy) in the facility.
The experimental condition included (a) a videotape and court-
room model designed to instruct patients on courtroom procedures
and (b) a structured, problem-solving orientation during group
discussions that focused on IST and followed a learn-discuss-
integrate model. The 21 participants in the experimental condition
were significantly more likely to be recommended as CST (43%)
than were the 20 in the treatment as usual group (15%), x*(1, N =
41) = 3.84, p < .05, ¢ = 0.31 (medium; Siegel & Elwork, 1990).

A descriptive study (Noffsinger, 2001) has provided some in-
formation on one competence restoration program in Ohio, involv-
ing about 15 contact hours weekly in 7 modules: educational,
anxiety reduction, guest lecture (from court personnel), mock trial,
video, postrestoration, and legal current events. Restoration rates
ranged from 81.5% for those charged with misdemeanors, to
85.7% for those having major felony charges, to 90.9% for defen-
dants with lesser felony charges (Noffsinger, 2001). Because the
article is entirely descriptive and does not even cite the number of
participants, it is not possible to determine whether these differ-
ences are statistically significant or calculate the effect size. We
refrain from offering possible explanations for such differences,
therefore, as they might not be meaningful. According to the Ohio
Revised Code in effect in 2001, the maximum duration permitted
for restoration efforts differed as a function of the type of crime.
Therefore, the differential restoration rates observed may reflect a
60-day maximum for misdemeanors as compared to a 6-month
maximum for lesser felonies and a 1-year maximum for major
felonies.

Except for the Siegel and Elwork (1990) study, however, there
is virtually no research that compares “treatment as usual” (e.g.,
psychotropic medication plus case management and group ther-
apy) versus specialized treatment (e.g., psychotropic medication
plus case management plus rehabilitation directly targeting
functional-legal deficits). Simply put, we know little about
whether enhanced treatment cost or intensity leads to higher res-
toration rates. However, when designing a program, it is possible
to prioritize certain educational and therapeutic interventions that
are “treatment as usual” (typically provided to patients but not
designed specifically for CST restoration) when they focus on
areas such as communication, reasoning, and decision-making.
These are functional-legal capacities that are theoretically and
legally relevant to attaining CST (Melton et al., 2018).

Specialized/individualized treatment programs. Two sets
of researchers have developed and evaluated novel restoration
protocols. Results were modestly encouraging for the first, but less
so for the second.

2 This does raise several important questions. What is the likelihood of
restoration without the provision of psychotropic medication to those who
need it? Is such medication “necessary but not sufficient,” or could it stand
alone? In this article, we particularly note when there is empirical evidence
relevant to the second question. It is not likely that there will be such
empirical evidence relevant to the first, however, because of the widely
accepted role of medication in the treatment of individuals with actively
psychotic symptoms.
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Deficit-focused remediation. Bertman and colleagues (2003)
reported that a deficit-focused remediation group—that empha-
sized the defendant’s charges and associated consequences, as well
as the defendant’s competence-related deficits as evidenced by the
Georgia Court Competency Test-Mississippi State Hospital and
Bennett criteria—and a legal rights education group performed
better than treatment as usual for competence restoration, with
approximately 50% greater improvement on posttreatment com-
petence measures. However, no significant differences emerged
between the deficit-focused remediation, which was developed by
the researchers and individualized to target unique deficits, and the
legal rights education group, which provided individual sessions in
legal rights education (in addition to group-based legal rights
education, which was provided to all three groups; Bertman et al.,
2003).

Fitness Game. An examination of the Fitness Game (a board
game used to teach individuals about the legal system according to
eight criteria of competence suggested by Wieter v. Settle, 1961) as
compared to a control condition (receiving a “Healthy Behaviors”
board game or receiving “non-legal programming”) was imple-
mented (Mueller & Wylie, 2007). It included a total of 28 partic-
ipants who completed either the experimental intervention (Fitness
Game; n = 21) or control intervention (Healthy Behaviors Game,
a board game that covered content including symptom manage-
ment, medication management, conversation skills, recreational
activities, and substance abuse issues; n = 17) at Hawaii State
Hospital. Both groups were held for approximately 1 hr 3—4 times
per week for 4—6 weeks. Participants in both groups were able to
receive treatment as usual restoration services from the hospital,
including psychopharmacological interventions; weekly sessions
with social workers; recreational, occupational, or milieu therapy;
or other psychosocial rehabilitation programming. Results indi-
cated that both groups had significant pretest to posttest improve-
ments on the Understanding, F(1, 26) = 15.48, p = .001, n2 =
0.37 (large), and Appreciation, F(1, 26) = 10.24, p = .004, 1> =
0.28 (large), subtests of the MacArthur Competence Assessment
Tool-Criminal Adjudication (MacCAT-CA). However, there was
no statistically significant difference between groups on compe-
tency measures (Understanding, p = .84, n? = 0.002 [very small];
Reasoning, p = .77, n* = 0.003 [very small]; Appreciation, p =
.73, m* = 0.005 [very small]), suggesting that the Fitness Game
was not significantly more effective at restoring recommended
competency than nonlegal programming (Mueller & Wylie, 2007).

Individuals With IDs

Intellectual functioning has been found to be significantly re-
lated to determinations of IST (e.g., Bonnie, 1992; Burnett, Nob-
lin, & Prosser, 2004; Colwell & Gianesini, 2011), but there has
been limited research focusing on the restoration of developmen-
tally disabled persons who are IST. In one study (Grabowski,
2017), the investigator considered defendants’ characteristics (de-
mographic information, prior criminal justice involvement, psy-
chiatric history, intellectual functioning, and comorbid mental
disorder diagnosis) and their association with competency resto-
ration outcomes and length of hospitalization for restoration. Al-
though demographic factors were unrelated to competency resto-
ration outcomes, the investigator did identify a measured-1Q cut-

off (FSIQ = 63.5), above which it was more likely that an IST
defendant would be restored to competency (Grabowski, 2017).

In a second study with individuals with ID, investigators (An-
derson & Hewitt, 2002) reported that among a population of
defendants in Missouri with ID, there were significantly fewer
individuals restored than not restored. Treatment setting served as
an additional variable, with 18% of those detained in a habilitation
facility (tailored to the needs of those with ID) restored as com-
pared to 50% of those in a psychiatric hospital. It may be note-
worthy that the hospital setting afforded greater access to psycho-
tropic medication, as 78% of those treated in a hospital setting met
criteria for schizophrenia or substance use disorder as compared to
18% of those treated in the habilitation center (Anderson & Hewitt,
2002).

The Slater Method, a training program developed in Rhode
Island for use with defendants with ID in a state hospital setting,
consists of five modules covering the following: a review of the
charges, pleas, and potential consequences; courtroom personnel;
courtroom proceedings, trial, and plea bargain; communicating
with the attorney, providing testimony, and assisting the defense;
and tolerating stress associated with proceedings. The Slater
Method was developed to be administered in either an inpatient or
community-based setting, with flexibility in frequency of delivery;
sessions may last from a “few minutes to an hour” and occur
anywhere between 1 to 5 days per week (Wall et al., 2003, p. 197).
Of note, each module is presented to the defendant on at least three
separate occasions to facilitate retention. A review of the use of
the Slater Method between 1997 and 2003 revealed a restoration
rate of approximately 33% (Wall et al., 2003). A later study of the
Slater Method, used for competence restoration between 2001 and
2006, found that significantly more defendants with ID who were
exposed to the Slater Method attained recommended restoration
(61.1%) than did those who received treatment as usual (16.7%;
Wall & Christopher, 2012). This does suggest some promise to
using the Slater Method with an ID population.

Individuals With Cognitive Deficits

Cognitive remediation has gained attention as a potential ap-
proach to competence restoration resulting from improvements in
cognitive functioning. Cognitive remediation consists of behavior-
based training to improve cognitive functioning among individuals
with average-range premorbid intelligence who have demonstrated
a decline in neuropsychological functioning. Training may consist
of exercises (specific drills/exercises using computerized software,
paper tasks, and group activities) to address attention, memory,
and problem-solving. Cognitive remediation emphasizes cognitive
abilities and the process, rather than content, of thoughts
(Schwalbe & Medalia, 2007). An unpublished dissertation re-
vealed that cognitive remediation, when compared to treatment as
usual, resulted in significant improvement in Reasoning ability
(measured by the MacCAT-CA), but not in Understanding or
Appreciation abilities (Wilson, 2015). This randomized controlled
trial involved 33 male patients from an inpatient forensic hospital,
including those who (a) had been adjudicated incompetent to stand
trial, (b) were awaiting an inpatient evaluation of competence to
stand trial, or (c) had been adjudicated not guilty by reason of
insanity. The study compared a control group receiving standard
hospital treatment to an experimental group receiving a supple-
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ment of 5 weeks of cognitive remediation using the Neuropsycho-
logical Educational Approach to Cognitive Remediation model.
Cognitive remediation consisted of 1-hr individual sessions twice
weekly and another 1 hr of group sessions per week. The inves-
tigator compared pre- and posttreatment data for changes in verbal
memory, problem-solving, and CST capacities as measured by the
MacCAT-CA. Results indicated that cognitive remediation
significantly improved the Reasoning ability measured by the
MacCAT-CA as compared to treatment as usual, U = 76,
z = —2.196, p = .028, r = .38 (medium). Changes on the two
other factors (Understanding, p = .43, r = .14 [small]; Appreci-
ation, p = .73, r = .06 [small]), however, were not significant.
Patients who benefitted most from cognitive remediation were
those exhibiting greater need for treatment, including patients with
lower scores on a baseline measure of CST, with greater severity
of mental illness, and who were diagnosed with schizophrenia or
another psychotic disorder. Successfully treated participants
tended to have more active symptoms of severe mental illness and
show poor performance on a pretest measure of CST.

Treatment Settings

Treatment for competence restoration has traditionally been
provided in secure psychiatric hospitals. As of 2016, 35 states
primarily used inpatient services for this purpose (Wik et al.,
2017). This means that a substantial minority of states have im-
plemented competence restoration primarily or partially in outpa-
tient and/or jail settings. However, few empirical studies have
examined the effectiveness of such outpatient or jail-based ap-
proaches to competence restoration, and few treatment models
have been described.

Hospital

Most IST restoration occurs in state hospitals (Pinals, 2005; Wik
et al., 2017). Restoration practices appear to vary across states, but
there are a few common practices that have been documented: use
of psychotropic medication, legal education (e.g., information on
charges, description of the trial process, consequences if con-
victed), specific programming for individuals with developmental
disabilities, individualized treatment programming, and cognitive
remediation (Zapf, 2013). Zapf reached several conclusions based
on this review. First, psychotropic medication in forensic hospitals
appears to provide CST restoration benefit. Legal education also
seems to offer some benefit, although there is less information
available on this point. More specific and highly individualized
programming offers less benefit, however, and programs generally
report higher restoration rates for IST defendants with mental
illness, as contrasted with those with developmental disabilities.

One of the descriptive studies noted earlier (Noffsinger, 2001)
offered several recommendations for competency restoration cur-
ricula that had been used in the Ohio hospital system. These
psychoeducational modules—Ilegal education, anxiety reduction
strategies for court, guest lectures from court personnel (e.g.,
judge, attorney), mock trials, video viewing of actual trial footage,
conversation with defendants who had been successfully restored
about their experiences, and review of current events relevant to
the legal system—may have had a favorable impact on restoration,
as Noffsinger noted that their implementation was associated with

a mean time-to-restoration of 80 days within this Ohio hospital. He
added that restoration rates were high, with between 80% and 90%
of defendants recommended as restored. The challenge, of course,
is gauging how much each of these components contributed to the
restoration outcome, and whether some combination of medica-
tion, inpatient structure, and less intensive psychoeducation might
have yielded comparable success rates. Such questions cannot be
answered without either methodological or statistical control of
various contributing influences.

Some states have adopted/adapted curriculum developed by
Florida State Hospital (the CompKit), although there appears to be
little empirical research on outcomes using the CompKit (see
Gowensmith et al., 2016). The CompKit includes curriculum for
legal education, including information on the court; the defendant;
the roles of the defense attorney, prosecutor, and jury; the plea
process; witness testimony; the bailiff; the clerk; sentencing and
possible outcomes; and appropriate courtroom behavior (Florida
State Hospital, 2011). In addition to information modules, the
CompKit requires that the participants complete quizzes after each
module to demonstrate competence in that area.

In the Pirelli and Zapf meta-analysis (2015) that considered the
effectiveness of competency restoration programs, it is noteworthy
that most of the included studies were hospital-based programs;
another two studies used a mixed inpatient/outpatient model, and
one study used an outpatient model. Given the inconsistencies in
available research across program practices, certain planned anal-
yses could not be conducted. The authors concluded that there is
relatively little information available regarding specific restoration
practices, with “virtually no” published data identifying specific
practices that result in successful restoration. They noted that the
mean rate of competency restoration was 81%, with a median
length of stay of 147 days (Pirelli & Zapf, 2015).

OCRPs

OCRPs apparently began in 1997 in Ohio, with Connecticut and
Florida adopting similar models in 2001 and 2002, respectively
(Gowensmith, Murrie, & Packer, 2017). Most states (n = 36) have
statutory authority to provide outpatient competence restoration,
but as of 2015 only 16 states were operating OCRPs (Gowensmith
et al., 2017). There is substantial variability among OCRPs, with
little empirical data regarding effectiveness. The majority of
OCRPs are located in urban settings and serve groups that are
comparable in a number of ways: demographically (primarily
racial/ethnic minorities, 80% male, and young/middle-aged), crim-
inally (approximately 50% misdemeanors and 50% nonviolent
felonies), and clinically (psychiatrically stable; able to voluntarily
adhere to medication; approximately 67% with psychiatric impair-
ment and 33% with cognitive/developmental deficits; majority
substance abusing; Gowensmith et al., 2017). Services offered
typically include education regarding the judicial process, psycho-
therapy, group and family therapy, medication management, drug
screenings, and psychological assessments/evaluations. A recov-
ery model is emphasized, with minor transgressions and setbacks
not punished, but hospitalization occurring in some cases.

There are differences across OCRPs in the level of involvement
of state governmental mental health agencies and privately con-
tracted providers. In addition, some programs use an outreach
model, with services provided wherever the participants are lo-
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cated (e.g., residential program, remote areas). Finally, different
restoration curricula are used, with no presently available research
on effectiveness that would inform curriculum selection (Gowen-
smith et al., 2017).

OCRP outcome data collected to date provide mixed results.
Some have found that restoration rates are similar to, or lower
than, inpatient rates (although lower OCRP restoration rates may
reflect the higher rates of intellectually disabled defendants access-
ing OCRPs). Significant cost savings have been described; how-
ever, the measurement of outcomes such as rehospitalization and
rearrest are unusual (Gowensmith et al., 2017). Across 13 OCRP
programs with available outcome data, the rates of recommended
restoration averaged 70%, with mean time to restoration of 149
days; all OCRP programs in this review were operating less
expensively than inpatient restoration programs (Gowensmith et
al., 2016).

Johnson and Candilis (2015) found an evaluator-recommended
restoration rate of 32% (55 of 170 participants) over a 4-year
period of one OCRP’s operation, with 76% of those recommended
as restored achieving this status within the first 45 days of their
participation in the program. Other research has documented
higher rates of recommended restoration among those participating
in OCRP, however. In Texas, the rates across 11 OCRPs in 2013
ranged from 62% to 94%, with increases in restoration observed
until about 21 weeks (Graziani, Guzman, Mahometa, & Shafer,
2015). In Louisiana, investigators reported an adjudicated restora-
tion rate of 54% for defendants receiving outpatient restoration
services from a single program consisting of intensive case man-
agement, treatment provided by forensic psychiatrists, attendance
at group-based legal rights education sessions, 12-step meetings,
home visits, ongoing monitoring of the home environment, and
random drug testing (Mikolajewski, Manguno-Mire, Coffman, De-
land, & Thompson, 2017).

The Denver, Colorado Forensic Institute for Research, Service,
and Training (FIRST) has an OCRP providing participants with
individual and group sessions led by doctoral students in the
Denver Graduate School of Professional Psychology. The ob-
served rate of recommended restoration was 18%, with a mean
duration of 226 days, for the first 50 participants served (Mus-
grove, Gowensmith, Hyde, & Wallerstein, 2018). Of note, partic-
ipants did not receive medication through the Denver FIRST
program, and adherence to medication provided by other clinicians
could only be assessed through participant self-report; therefore,
the authors suggest that the 18% restoration rate may in part be
accounted for by medication nonadherence, although this was not
directly considered. A different OCRP model is used in Hawaii,
with psychiatric, case management, and peer support services pro-
vided to individuals who are housed in a group home in the commu-
nity during the restoration process. Using materials and procedures
similar to those employed during inpatient restoration, this program
was both cost-effective and highly efficient—reporting a restoration
rate close to 95% (as cited in Wik, 2018a). The wide range of
restoration rates among OCRPs in this section—as low as 18% and as
high as 95%—raises important questions about the influences that
might account for such discrepant results. Among the possibilities are
differences in populations, medication practices, nature and intensity
of nonmedical treatment, and operationalization of restoration out-
come (e.g., evaluator-recommended, court-adjudicated). Research to
date has not yielded answers, and it is important to avoid going

beyond the data. But one intriguing possibility is that when ser-
vices do not include medication monitoring, housing, and case
management, particularly in the community, that results are less
favorable.

A discussion of the advantages and disadvantages of OCRP (see
Danzer et al., 2019) noted that because it is typically used with
defendants facing less serious charges, with better records of using
treatment services and appearing in court as ordered, there is less
risk to public safety than would otherwise be the case. Further,
such defendants may be more likely to have charges dropped or
diverted from standard prosecution, providing more support for
using OCRP with its associated cost savings. However, such
defendants may also be challenged by poverty, housing instability,
unemployment, and transportation difficulties—so the structure of
a successful OCRP program must address these challenges. This
observation is consistent with the suggestion at the end of the last
paragraph: monitoring, housing, and case management are likely
to be important. Finally, there is the possibility that expanded
outpatient services could provide an alternative to criminal pros-
ecution through diversion. This would mean that many OCRP
services, if presented to those diverted from prosecution, might
strengthen such diversion without increasing risk to public safety
or enhancing costs through unnecessary criminal justice involve-
ment.

Jail-Based Competence Restoration

Jail-based competence restoration has developed as a supple-
ment to the use of state hospitals for restoration services. Most
jail-based programs are intensive, individualized treatment pro-
grams, involving a multidisciplinary approach that consists of a
forensic psychiatrist, psychologist, social worker, rehabilitation
therapist, and nurse (Graziani et al., 2015). These services may be
provided by state psychiatric hospital staff or independent contrac-
tors and often are provided in a jail unit developed solely for
providing restoration services (Wik, 2018b). Lastly, these defen-
dants may be housed either in distinct units dedicated for IST
defendants or in the general population (Wik, 2018b).

The ROC model. The ROC approach (Jennings & Bell,
2012), developed by the for-profit organization Liberty Health
care, uses a recovery model focused on individual strengths and
targeting competence-related abilities (i.e., deficits and acute
symptoms). Goals include (a) resolving psychosis, if present, to
promote general thinking abilities; and (b) educating patients about
the legal/court process to increase capacities to better understand
the legal process, to make informed decisions relevant to one’s
defense, and to cooperate with counsel. Psychotropic medication,
rehabilitative activities, and multimodal cognitive, social, and
physical activities, with the assistance of a multidisciplinary team,
are incorporated. Use of the ROC model of jail-based restoration
developed in Virginia demonstrated a restoration rate of 83%
(1,162 participants) over a 5-year period, with an average of 77
days to restore recommended competence (Jennings & Bell, 2012).

Another ROC program in California found a more modest
recommended restoration rate (55%), with an average duration of
57 days to restoration (Rice & Jennings, 2014). This duration was
shorter than the average period of hospitalization for inpatient
restoration (180 days). The study presented a useful hierarchy of
goals associated with this program: (a) resolve the psychosis, when
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present, to enable the patient to regain general thinking abilities;
(b) educate the individual about the legal/court process to promote
meaningful cooperation with counsel in the defense process; and
(c) if there is a failure to achieve either of the first two goals,
compile documentation relevant to possible unrestorability. The
ROC team described in this study combined the use of psychotro-
pic medication, rehabilitative activities, and multimodal cognitive,
social, and physical activities.

A jail-based ROC program in San Bernardino, California re-
ported overall statistics regarding restoration rate and duration.
This rate was described as 58%, with a mean duration of 56 days
(Carabello, 2013). These jail-based ROC programs were associ-
ated with reduced costs compared, with the Virginia and California
ROC programs costing $42 and $222 per day, respectively, as
compared to hospital costs ranging from $401 to $834 per day
(Danzer et al., 2019).

Additional restoration models. Treatment outcomes of jail-
based restoration programs in Arizona, Colorado, Georgia, and
Louisiana have been evaluated as well. A jail-based program
developed in Pima County, Arizona consists of a unit that is
dedicated to treating IST defendants through a multidisciplinary
team, involving psychiatrists and social workers. These inmates
are housed either in the IST-specific unit or in the general popu-
lation (Morenz & Busch, 2011). An 84% restoration rate was
observed between 2007 and 2011, with an average length of
treatment of 82.49 days (Morenz & Busch, 2011). An additional
jail-based program was developed in Yavapaid County, Arizona in
2010 and demonstrated similarly high rates of restoration (86.7%)
across 187 defendants treated between 2011 and 2014 (Stewart,
2015). This program consists of telepsychology provided by a
psychologist and in-person restoration services provided by coun-
selors in a group or individual setting (Stewart, 2015).

The Restoring Individuals Safely and Effectively (RISE) Pro-
gram was developed in 2013 in Arapahoe County, Colorado and
consists of assessment and evaluation, individual and group ther-
apy, and medication management, among other services, to pro-
mote restoration in a multidisciplinary jail-based treatment setting
(Colorado Department of Human Services, 2015). The RISE Pro-
gram demonstrated a 71% restoration rate across 106 defendants
treated between 2013 and 2015, with the majority restored within
a 2 to 3-month treatment period (Colorado Department of Human
Services, 2015).

Another jail-based competency restoration program was devel-
oped in 2011 in Fulton County, Georgia. This program provides
restoration services to males who are housed in a dedicated unit for
IST defendants (“pod”) as well as males and females who are
housed with the jail’s general population (Georgia Department of
Behavioral Health and Developmental Disabilities, 2014). Ser-
vices are provided by a multidisciplinary team, including social
workers, psychiatrists, and psychologists, and consist of group-
based competency training, social skills groups, and cognitive
rehabilitation. Across 317 defendants adjudicated IST, 20% were
restored within a 4-month period on average, with higher restora-
tion rates observed among those housed in the pod (34%) as
compared to those housed in general population (9%; Georgia
Department of Behavioral Health and Developmental Disabilities,
2014).

Lastly, outcome data for Louisiana’s jail-based restoration pro-
gram, a 90-day program, revealed that fewer than 33% of defen-

dants adjudicated IST were restored within 90 days (Wik, 2018b).
As a result, the majority of these defendants were transferred to an
inpatient restoration program to continue treatment (Wik, 2018b).

Juvenile Settings

Juvenile competence to stand trial is not specifically addressed
in statute in many states, which may have limited the relevant
research that has been conducted in this area (Riggs Romaine,
Kemp, & DeMatteo, 2010). The complexity of CST is increased in
juveniles because of the influence of developmental immaturity
(Kruh & Grisso, 2008), so restoration efforts must incorporate
many of the same considerations as in adults (e.g., serious mental
illness, ID, cognitive deficits) as well as considering the limitations
associated with a youth’s developmental immaturity. This section
will summarize the available literature on restoration of juvenile
competence, much of which is descriptive only.

Surveying the members of the National Association of State
Mental Health Program Directors (Forensic Division), one inves-
tigator (Langley, 2015) asked respondents about juvenile compe-
tency evaluation and restoration, durations, and outcomes. About
two thirds of the responding jurisdictions (n = 18) indicated that
restoration services were provided to juveniles who had been
adjudicated incompetent to stand trial. Such restoration services
included psychotropic medication, individual and group therapy,
and legal education. Two jurisdictions also reported providing
restoration services to youth whose incompetence was based on
developmental immaturity. Across the entire survey, a total of 57%
of youth were recommended as restored following services deliv-
ered in 2012 (Langley, 2015).

There are apparently only a small number of outcomes studies
on juvenile competency restoration, which are described in this
section. As with adults, it appears that restoration rates are higher
for juveniles with mental illness (84%) as contrasted with ID
(47%), with the highest restoration observed in those with neither
mental illness nor ID (91%; Warren et al., 2009).

There have also been several studies focusing on restoration
services for IST juveniles in different states. Virginia, for instance,
has developed a community-based model for restoring IST-
adjudicated youth; investigators considered the satisfaction of such
youth (N = 130) with the services provided. Very strong levels of
overall satisfaction were reported, with some problems cited by a
small percentage of individuals in learning specific concepts such
as plea bargaining (12%), the expectations for court procedures
and roles of participants (11%), and other proceedings such as
opening and closing arguments (21%; Jackson, Warren, & Coburn,
2014). Restoration services in Virginia are delivered in various
locations in the community, including school, home, detention
centers, and hospitals, and are provided in an individualized fash-
ion that uses case management particularly (Jackson, 2018). Le-
gally relevant psychoeducation is offered using computers and
related tools, as well as role-playing. Mental health services, when
needed, are obtained from providers outside the program. Outcome
data suggest that about 70% of juveniles are recommended as
restored, with community-based programming considerably less
expensive than inpatient restoration (Larson & Grisso, 2011).

A comparable community-based model for juvenile CST resto-
ration has been developed in Florida, using case management and
legal education as the primary tools. (As in Virginia, mental health
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services are coordinated through case managers rather than pro-
vided specifically as a part of CST restoration services.) Services
are focused on specific needs and deficits rather than provided in
highly structured form (Florida Department of Children & Fami-
lies, 2018). There is also a residential option for restoration, based
at a youth camp and using both standard mental health treatment
(e.g., medication, therapy) and legally focused psychoeducational
approaches (e.g., mock trials, video games). Research on this
specific residential program suggests that about 85% of youth are
recommended as restored, with a mean restoration period between
5 and 6 months (Larson & Grisso, 2011).

Discussion

The use of CST as part of a traditional model involving standard
prosecution of all criminal defendants is working poorly in the
United States at present. Although there is a constitutional require-
ment that a criminal defendant have certain capacities in order to
stand trial or otherwise dispose of such charges (ABA, 2016;
Dusky v. United States, 1960), there are additional considerations.
These include individual liberty, societal cost, public safety, and
the timing, efficiency and effectiveness of behavioral health treat-
ment. This review has considered the process of IST adjudication,
traditionally including jail incarceration, transfer to a secure hos-
pital for restoration services and ongoing clinical-legal evaluation,
and return to the jail in the jurisdiction of the committing court
when the individual appears (as reflected in a forensic evaluation
of CST) to have been restored. Using this model appears to
contribute to lengthy periods of jail incarceration experienced by
some defendants adjudicated IST while waiting for transfer to a
bed in a secure hospital. More efficient and effective alternatives
must be considered.

Unfortunately, there is little outcome research available to guide
this effort. Discussed in this review (see Table 1), the studies that
are available are mostly descriptive, delineating components of
treatment, duration, and rates of restoration (sometimes failing to
distinguish whether such restoration is “recommended by an eval-
uator” or “adjudicated by the court”). Important policy decisions
such as these would be particularly well-informed by the results of
controlled studies comparing settings (e.g., hospital, jail, commu-
nity, juvenile placement) and forms of treatment delivered to
defendants of different ages and behavioral health challenges. The
use of random assignment would make such controlled studies
even more informative. Until we have the benefit of considering
data from such studies, we must rely on the descriptive and
single-group studies that comprise most of the empirical literature
in this area.

There are common elements across various approaches to CST
restoration that have been developed. Whether delivered in a
secure inpatient setting, an outpatient setting, a jail, or a special-
ized juvenile program, these components include assessment, med-
ication management, case management, and interventions focusing
particularly on skills and capacities relevant to trial competence
(e.g., knowledge, communication, decision-making). Individuals
with severe mental illness tend to respond more quickly and
favorably to appropriate medication; those with ID respond more
slowly (if at all), with interventions including rehearsal of knowl-
edge and practice of relevant skills. Cognitive remediation ap-
proaches have been described for those with degenerative disor-

ders or brain injuries. Developmentally appropriate skills-based
training and medication management appear prominently in juve-
nile restoration programs. It would appear, therefore, that program-
ming delivering competence restoration services should include
these elements, conduct regular screenings and subsequent full
evaluations, and gather outcome data for program evaluation pur-
poses. However, not all such services would be needed for all
defendants, so identifying what works most often with most clients
in a particular population is important in designing the most effect
and efficient restoration services.

In particular, researchers in this area can provide valuable in-
formation by conducting controlled studies comparing restoration
outcomes from OCRP and jail-based restoration programs with
treatment as usual (typically hospitalization). Among the variables
of most interest: rate of restoration; time to restoration; nature,
intensity, and dosage of services; cost; and satisfaction of various
actors (clients, attorneys, judges, and providers). An independent,
validated measure of CST capacities would also be valuable, as
expert forensic evaluations of trial competence are uneven in
quality but highly concordant with subsequent CST adjudications
by the judge (Melton et al., 2018).

We propose two decision trees based on this review. The first
(see Figure 1) summarizes a series of decisions relevant to system-
level change, while the second (see Figure 2) outlines decisions
made at the level of the individual defendant. When considering
system-level functioning, it is helpful to use the structure of the
Sequential Intercept Model (see, e.g., Griffin, Heilbrun, Mulvey,
DeMatteo, & Schubert, 2015; Munetz & Griffin, 2006) to deter-
mine whether there are diversionary alternatives earlier in the
criminal justice process. Such alternatives would focus specifically
on the identification of and intervention for behavioral health
needs before the individual has been arrested (Intercept 1), after
arrest and during initial detainment and/or initial hearing (Intercept
2), or when they are detained in jail prior to trial (Intercept 3;
Griffin, Munetz, Bonfine, & Kemp, 2015). To the extent that the
issue of competence to stand trial is raised because a defendant
simply needs treatment for symptoms of severe mental illness, the
provision of such treatment through earlier diversion from stan-
dard prosecution should reduce the frequency of subsequent CST
motions.

The system-level decision tree (see Figure 1) next focuses on the
question of whether there is currently a waiting list comprising
individuals adjudicated IST and awaiting placement for restora-
tion. This helps determine whether the system is approaching an
overload crisis. If it is not, then some of the alternatives such as
OCRP and jail-based restoration may be desirable to pursue for
other reasons—but this can be done without the pressures stem-
ming from a waitlist crisis. Finally, the decision tree identifies the
importance of gathering (or reviewing) information on reoffense
risk and criminal charge for those who are currently on a waitlist.
The development of OCRPs with individuals who are not at high
risk of reoffending, and who have less serious charges, is justifi-
able both from an actual risk perspective (clearly community-
based programs have an interest in minimizing the number of
defendants in treatment who commit another offense) and a per-
ceived risk perspective (serious criminal charges are sometimes
treated as a proxy for risk, although this is not empirically justi-
fiable). Those appraised at higher risk, and with more serious
charges, would be better candidates for a jail-based competence
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restoration program. Community-based and jail-based restoration
are not necessarily mutually exclusive, however. For jurisdictions
operating both, it is possible to deliver services using the same
providers. Such services might include psychotropic medication
and case management—and even psychoeducation—delivered to
individuals in the community who are appropriate for pretrial
release, and to individuals in the jail who are not.

The individual-level decision tree (see Figure 2) reflects the current
empirical evidence that psychotropic medication is strongly related to
restoration accomplished with IST individuals with severe mental
illness (Zapf, 2013), so should be a prominent part of restoration
services to SMI individuals in hospitals, OCRPs, and jail-based

programs. Careful attention to medication is likely to facilitate
restoration in a substantial proportion of IST defendants even in
the absence of other services (see, e.g., Steadman & Callahan,
2017). This is, of course, not a justification for designing restora-
tion services using only psychotropic medication, but a reflection
of the importance of this particular intervention in restoring many
individuals as quickly as possible. Other clinical challenges, such
as ID and neurocognitive deficits, require different interventions.
When IST populations contain substantial proportions of individ-
uals for whom these are primary or co-occurring disorders, the
decision tree prioritizes the development and delivery of psychoe-
ducation and cognitive remediation, targeted toward the deficits
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most associated with each. The existing evidence suggests that
successful remediation of these deficits occurs much less fre-
quently than does improving actively psychotic symptoms, under-
scoring the importance of multiple interventions delivered in the
restoration process while considering possible unrestorability (see
Jackson v. Indiana, 1972) if all are unsuccessful.

The evidence reviewed in this article on restoration outcomes
for community- and jail-based programs suggests that most of
the successful restoration occurs within the first 6 months. After
that, there are at least two possible alternatives for subsequent
restoration interventions: (a) build and document more inten-
sive, additional treatment into the process and document results
for Jackson unrestorability consideration at a designated time
specified under state law or (b) arrange for transfer to a secure
inpatient facility after 6 months for this purpose. Using the
latter would adjust the mission of the forensic hospital from
restoration of a wide range of IST individuals to restoration of
a smaller (but more challenging) cohort, and the careful docu-
mentation of the impact of interventions. This approach would
need to be modified for IST defendants who need intensive and
acute-level hospital care prior to 6 months post-IST adjudica-
tion. Perhaps a triage system, assessing clinical need, would
allow a system to safely and effectively distinguish between
IST defendants in need of immediate hospitalization and those
who would be better candidates for OCRP or jail-based resto-
ration. In addition, it is important to consider how liberty

interests and disability rights are served by participating in a
jail-based restoration program for 6 months, for instance, as
compared with the alternative of an involuntary hospital stay
for that period. Any jurisdiction considering this model would
need to weigh restoration effectiveness, disability rights, clin-
ical need, and Jackson-based unrestorability (e.g., for those
charged with misdemeanors) in deciding how the model would
work in that particular jurisdiction.

Even considering this complexity, however, there could be
significant advantages to this model. First, it could reduce the
number of IST individuals awaiting hospital-based restoration
services and allow the restoration of an estimated 50—80% of
individuals within the first 6 months in an OCRP or jail-based
program. Second, it could decrease the overall duration of
confinement for IST individuals, considering that some treat-
ment toward restoration would begin as soon as the individual
was incarcerated in jail rather than waiting for a hospital bed to
become available. In some cases, when IST defendants are
involved in OCRP, it could avoid confinement altogether.
Third, it could be less expensive. Community-based treatment
has consistently been shown to be less resource-intensive than
residential treatment; effective outpatient restoration might halt
or reverse the expansion of inpatient beds to address waiting
lists. Fourth, it could be more easily integrated into existing
problem-solving courts (especially mental health courts, or
other problem-solving courts such as “competency courts”—see
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Finkle et al., 2009) than other alternatives. Fifth, it could
promote “resource sharing”—restoration staff could cover both
outpatient and jail clients when the two are integrated. Sixth, it
could promote greater specialization (and hopefully mastery) in
Jackson unrestorability assessment by hospital staff if there is a
transfer after 6 months of unsuccessful intervention in the
community or jail. Seventh, it would require an open discussion
of cost-sharing. To the extent that CST restoration has been a
responsibility of the state rather than counties, such counties
might well be reluctant to take on the added burdens of pro-
viding restoration services in the community and jail. When
cost-sharing has become part of an integrated model of resto-
ration services involving both state resources (secure forensic
hospitals) and county resources (outpatient and jail-based ser-
vices), then the overall financial burden should not increase—
but it should not be disproportionately placed on counties by an
unfunded expectation to deliver these services.

CST is sometimes used as a mechanism for accessing treatment
for individuals with mental illness. In the larger context of services
to justice-involved individuals with behavioral health needs, this is
inefficient at best. Evaluations and cross-systems planning should
consider the use of CST in the larger context of criminal justice
and mental health. Access to high quality treatment and early
diversion should be emphasized to reduce the number of unnec-
essary IST adjudications, which then require competence restora-
tion. Rather, jurisdictions should consider criminal justice system
reform models (e.g., Stepping Up) that can reduce the number of
individuals with mental illness and co-occurring substance use
disorders in jails and connect them with appropriate community-
based services. Such services, when delivered in the context of
diversion or a problem-solving court, can more easily encompass
a wider range of services because they are not constrained by the
uncertainty of whether a defendant will be returning to the com-
munity or incarcerated following a criminal conviction. For exam-
ple, access to affordable housing is rarely discussed in the context
of competency restoration programs, but it can have a significant
impact on community-based adjustment and the risk of further
justice involvement (Gowensmith et al., 2017; Ollove, 2015).
Prioritizing stable, affordable housing as a component of treatment
is easily justifiable in the context of a mental health court or
specialized probation. It is more difficult to prioritize when it is
unclear whether the defendant will be living in the community in
the immediate future.

It also appears that broader diversion efforts can reduce the
number of individuals who are prosecuted and subject to convic-
tion and incarceration, and hence may be adjudicated IST. Con-
sider the approach taken in Miami/Dade County, Florida, in which
the Criminal Justice Mental Health Project initiated by Judge Steve
Leifman employs both prebooking and postbooking strategies. The
latter include diversion of individuals charged with misdemeanors,
but also of others charged with nonviolent felonies. The impact of
this project has apparently included both an expansion of mental
health and related services to recipients, and a reduction in crim-
inal recidivism—suggesting the value of selectively employed
diversion of individuals with mental illness from traditional pros-
ecution, when accompanied by collaboration among judges, de-
fense attorneys, prosecutors, and mental health personnel (Iglehart,
2016).

The kind of changes seen in Dade County, and those pro-
posed in our decision trees, would require the collaboration of
those representing multiple systems across law and behavioral
health. Typically these would include judges, prosecutors, de-
fense attorneys, police, parole and probation officials, hospital
administrators, community mental health staff, and housing
authorities. This kind of cross-system collaboration has been
promoted through “cross-system mapping,” which brings to-
gether representatives from these different systems, allowing
them to establish priorities and agree upon an action plan (see
Griffin et al., 2015). Funding is frequently a major challenge to
implementing and sustaining such changes, so creativity, deter-
mination, and persuasion are important components for success
(see Leifman & Coffey, 2015).

It is clearly time to reconsider how our justice system uses the
construct of competence to stand trial. Further developing alterna-
tive restoration treatment sites outside of secure forensic hospitals
could improve efficiency and effectiveness without sacrificing
public safety, while promoting diversion and other alternatives
outside the standard prosecution process, in cases that were ap-
propriate considering reoffense risk and criminal charges, could
have the same effect while improving integration of this popula-
tion into systems of community-based care. This could help re-
solve one crisis—waiting for beds—while improving services to
defendants, the legal system, and our larger society.
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PRTF
Avalonia - Hampton PRTF
Carolina Children's Home
Excalibur - Venice PRTF

Generations Residential Programs (Pathways)

Lighthouse Care Center of Augusta
Lighthouse Care Center of Conway
New Hope Carolinas (Rock Hill)
Palmetto Lowcountry (Charleston)
Palmetto Pee Dee (Florence)
Palmetto Pines (Summerville)
Pinelands RTF

Sprinbrook Behavioral Health
Three Rivers Bheavioral Health
Three Rivers Midlands

Willowglen Academy

Windwood Farm

SC PRTF Avg Daily Cost =

B2 Vo i Vo S Vs BV Y RV "2 Vo i Vo Bt Vo R V) BV R Y RV 2

Attachment 10
Daily Rate

305.55
305.55
305.55
305.55
291.00
307.28
305.55
288.53
301.62
319.63
305.55
307.28
307.28
307.28
305.55
305.55

304.64

PRTF
Coastl Harbor Treatment Center
Devereux Advanced Behavioral Health
Hillside Inc
Laurel Heights Hospital
Lighthouse Care Center of Augusta
Youth Villages Inner Harbour

GA PRTF Avg Daily Cost =

Daily Rate
351.62
407.00
407.00
363.57
318.14
407.00

wv nununnon

$ 375.72
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ABBEVILLE Total
MOOD DISORDERS 194
43%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 83
19%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 74
15%

AIKEN Total
MOOD DISORDERS 750
42%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 377
19%
ANXIETY DISORDERS 230
13%

ALLENDALE Total
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 36
36%
MOOD DISORDERS 23
24%
ANXIETY DISORDERS 16
16%

ANDERSON Total
MOOD DISORDERS 673
40%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 499
28%
ADJUSTMENT DISORDERS 185
11%

Record Selection Criteria:not IsNull
Page 1 of 13 ({_clients.pdsm}) and
{_clients.adminact} = "N" and
IsNull({_clients.dischrgdat}) and
Author: Business Intelligence Crystal Reports Group not ({_clients.dmhfacil} in ["54", "53", "3V", "30"])
File Name: Clients - Active Clients - Top Three Diagnosis by County
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BAMBERG Total
MOOD DISORDERS 87
31%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 71
27%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 66
23%

BARNWELL Total
MOOD DISORDERS 127
39%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 71
21%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 41
13%

BEAUFORT Total
MOOD DISORDERS 550
41%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 288
20%
ANXIETY DISORDERS 183
14%

BERKELEY Total
MOOD DISORDERS 607
38%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 302
18%
ADJUSTMENT DISORDERS 296
19%
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Page 2 of 13 ({_clients.pdsm}) and
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IsNull({_clients.dischrgdat}) and
Author: Business Intelligence Crystal Reports Group not ({_clients.dmhfacil} in ["54", "53", "3V", "30"])
File Name: Clients - Active Clients - Top Three Diagnosis by County




O‘NI[ l "8 GFFICE OF NETWORK &
v 4 o IVFORMATION TECHNOLOEY

Clients - Active Clients - Top Three Diagnosis by County I

Soeeth Curolina Eﬂr'/fr//'/mrw/ ‘// Meniad Fealth

Run Date: 8/27/2019
Run By: SMG91

CALHOUN Total
MOOD DISORDERS 65
39%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 36
23%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 36
20%

CHARLESTON Total
MOOD DISORDERS 1,346
32%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 971
21%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 702
17%

CHEROKEE Total
MOOD DISORDERS 231
36%
ADJUSTMENT DISORDERS 151
25%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 122
18%

CHESTER Total
MOOD DISORDERS 149
39%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 113
27%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 45
12%
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Page 3 of 13 ({_clients.pdsm}) and
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Author: Business Intelligence Crystal Reports Group
File Name: Clients - Active Clients - Top Three Diagnosis by County
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CHESTERFIELD Total
MOOD DISORDERS 163
40%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 108
24%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 60
15%

CLARENDON Total
MOOD DISORDERS 349
40%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 193
23%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 181
19%

COLLETON Total
MOOD DISORDERS 171
37%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 125
26%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 54
12%

DARLINGTON Total
MOOD DISORDERS 188
31%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 170
26%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 97
17%
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DILLON Total
MOOD DISORDERS 227
43%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 146
26%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 76
15%

DORCHESTER Total
MOOD DISORDERS 624
34%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 355
20%
ANXIETY DISORDERS 290
16%

EDGEFIELD Total
MOOD DISORDERS 105
44%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 58
22%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 36
15%

FAIRFIELD Total
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 87
31%
MOOD DISORDERS 86
33%
ADJUSTMENT DISORDERS 37
15%
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File Name: Clients - Active Clients - Top Three Diagnosis by County




O‘NI[ l "8 GFFICE OF NETWORK &
v 4 o IVFORMATION TECHNOLOEY

Clients - Active Clients - Top Three Diagnosis by County I

Soeeth Glrolea Eﬂf'/)r/ﬁ/mrw.f‘// Meniad Fealth

Run Date: 8/27/2019
Run By: SMG91

FLORENCE Total
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 436
32%
MOOD DISORDERS 397
31%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 209
17%

GEORGETOWN Total
MOOD DISORDERS 295
39%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 185
22%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 178
25%

GREENVILLE Total
MOOD DISORDERS 2,445
33%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 1,366
19%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 1,258
16%

GREENWOOD Total
MOOD DISORDERS 530
44%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 206
16%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 170
15%
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HAMPTON Total
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 79
30%
MOOD DISORDERS 77
30%
ANXIETY DISORDERS 39
16%

HORRY Total
MOOD DISORDERS 1,119
51%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 502
22%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 187
9%

JASPER Total
MOOD DISORDERS 125
40%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 73
22%
ANXIETY DISORDERS 44
14%

KERSHAW Total
MOOD DISORDERS 503
48%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 165
15%
ADJUSTMENT DISORDERS 160
15%
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LANCASTER Total
MOOD DISORDERS 279
41%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 159
22%
ADJUSTMENT DISORDERS 84
13%

LAURENS Total
MOOD DISORDERS 406
45%
ADJUSTMENT DISORDERS 145
16%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 126
13%

LEE Total
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 116
34%
MOOD DISORDERS 114
35%
ADJUSTMENT DISORDERS 30
9%

LEXINGTON Total
MOOD DISORDERS 1,379
40%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 506
14%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 504
15%
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MARION Total
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 113
27%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 93
26%
MOOD DISORDERS 93
24%

MARLBORO Total
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 122
29%
MOOD DISORDERS 110
27%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 92
24%

MCCORMICK Total
MOOD DISORDERS 72
43%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 40
26%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 26
15%

NEWBERRY Total
MOOD DISORDERS 210
43%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 113
22%
ANXIETY DISORDERS 74
16%
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OCONEE Total
MOOD DISORDERS 221
42%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 120
21%
ANXIETY DISORDERS 70
14%

ORANGEBURG Total
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 404
30%
MOOD DISORDERS 378
30%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 213
18%

OUT-OF-STATE Total
MOOD DISORDERS 15
44%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 10
30%
ADJUSTMENT DISORDERS 3
10%

PICKENS Total
MOOD DISORDERS 515
51%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 266
25%
ANXIETY DISORDERS 80
8%
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RICHLAND Total
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 1,523
37%
MOOD DISORDERS 1,407
35%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 306
8%

SALUDA Total
MOOD DISORDERS 53
40%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 40
29%
ADJUSTMENT DISORDERS 15
12%

SPARTANBURG Total
MOOD DISORDERS 1,486
40%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 945
24%
ADJUSTMENT DISORDERS 399
11%

SUMTER Total
MOOD DISORDERS 766
41%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 539
27%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 257
15%
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UNION Total
MOOD DISORDERS 267
36%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 170
24%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 98
13%

UNKNOWN Total
MOOD DISORDERS 39
47%
ADJUSTMENT DISORDERS 16
20%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 12
14%

WILLIAMSBURG Total
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 223
34%
MOOD DISORDERS 155
26%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 129
22%

YORK Total
MOOD DISORDERS 851
44%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 409
20%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 238
13%
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ALL COUNTIES Total
MOOD DISORDERS 21,022
38%
SCHIZOPHRENIA AND OTHER PSYCHOTIC DISORDERS 12,850
22%
ATTENTION DEFICIT, CONDUCT, AND DISRUPTIVE BEHAVIOR DISORDERS 7,406
14%
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Introduction > Survey Background

The 2019 Spartanburg Area Employee Survey was conducted on-site in Spartanburg, Cherokee and
Union.

59 out 137 employee responded to the survey (43% response rate). Clinical employees (33% response
rate), non-clinical employees (64% response rate).

Survey questionnaire had 14 statements, employees indicated their level of agreement with each
statement on a 1-4 scale, “definitely disagree” to “completely agree.”

Definitely Somewhat Somewhat Completely
Disagree Disagree Agree Agree
1 2 4 5




Introduction > Survey Indicators

V V V V V V V V

Y VY

My work is meaningful

| get the recognition that | deserve for the work that | do

| have adequate opportunities for training and professional development
| am satisfied with advancement opportunities here

Performance appraisals are conducted fairly

My work environment is one in which | feel | can be successful
Supervisors are supportive in ways that help me to do my job

| believe that SAMHC’s top administration (Center Director and Administrator) wants to know how |
feel

Decision-making processes adequately involve persons affected by the decision in most cases

Staff are adequately informed about the outcomes of suggestions/recommendations made to
supervisors or members of the Executive Committee

Staff are adequately informed about the outcomes of surveys and other outcome studies
There is appropriate inter-departmental communication/cooperation
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Survey Overview

Aggregate Results

Segment Analysis

Conclusions/Recommendations
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Aggregate Results > Performance

3.75

3.50

3.25

3.00

2.75

2.50

2.25

2.00

3.29

Aggregate Results Spartanburg

3.56

Cherokee

Union

South Carolina
Department of
Mental Health



Aggregate Results > Performance

4.00 SAMHC Average: 3.29
3.79 n=59
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Aggregate Results > Importance > Background

What is Importance?

Importance identifies the impact or influence that each attribute has on patients’ overall perception of
your office or group.

Importance can be measured in two ways — by asking directly or by inference. Asking a respondent
to rate importance directly is straightforward but tends to result in high importance values for all
attributes and little differentiation between attributes. Deriving importance, on the other hand, results
in a more accurate assessment. Respondents have a difficult time articulating shades of difference
in importance, but since derived importance does not ask importance directly, the result provides a
truer measure of what is important.

How is Importance calculated?

The correlation is essentially a simple linear regression of one independent variable and one
dependent variable. The correlation score can range from 0 to 1, with a O indicating no relationship
and a 1 indicating a perfect or lock-step relationship. The higher the score, the more important the
attribute is in determining the patient’s overall satisfaction.

The dependent variable attribute used to calculate the correlation is “Q7. My work environment is one
in which | feel | can be successful”.
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Aggregate Results > Importance

***Note: dependent variable use to calculate importance is “Q7. My work environment is one in which | feel | can be successful”
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Aggregate Results > Improvement Map
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Aggregate Results > Improvement Map > Comments

| get the recognition that | deserve for the work that | do.

From supervisor but not Administration/3rd floor.

| am satisfied with advancement opportunities here.

| feel like there is no growth here.

| believe there are opportunities available here but only if you are what they consider advancement material.
In my area of work | don’t really know of any advancement opportunities.

Limited advancement after MHCIII, esp. if you don’t want to supervise.

Flatten that org chart No where for staff to move up or have career worse than 1 %2 ago

| do not feel there are any opportunities for me to advance currently.

| do not feel there is room for advancement in a satellite office.

Decision-making processes adequately involve persons affected by the decision in most cases.

This is not always the case. Sometimes you get a lot thrown at you with no warning.

Not entirely sure about the word “affected” proactively, | would like decisions from people who are “engaged”

A lot of important things and decision that you should be included in you aren’t. That’s one of the major problems here everyone
knows your business before you.

| have not seen this. Director & HR make all the decisions.

Decisions about programs are made & staff are not adequately informed.

Things such as employee of the year - real peers Really Know who is doing the Work.

There is appropriate inter-departmental communication/cooperation.

= Sometimes.

Dept. need to keep everyone in loop about meetings using rooms on site.

Not at all. It appears there is a lot of “not my job, not my problem.”

Needs improvement. Not saying it isn’t getting better. But...it could be better.

No one knows how to communicate properly here.

Counselors and medical staff need better communication/cooperation. Really like all staff meetings-wish docs would attend.
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Aggregate Results > Performance
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Aggregate Results > Performance
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Aggregate Results > Performance
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Aggregate Results > Performance Comparison
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Aggregate Results > Performance > Spartanburg
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Aggregate Results > Performance > Cherokee

SAMHC Average: 3.56
n=11 3.82
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Aggregate Results > Performance > Union
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Aggregate Results > Performance > Clinical

SAMHC Average: 3.24
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Aggregate Results > Performance > Non-Clinical
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Conclusions

The average score of SAMHC is 3.29 on a 4 point scale. In general, employees view SAMHC as
good employer. They indicate that their work in meaningful and that they get all the support from their
supervisors.

SAMHC employees identified the following as key strengths:

= My work is meaningful.

= Supervisors are supportive in ways that help me to do my job.

= Staff are adequately informed about the outcomes of surveys and other outcome studies.

= My work environment is one in which | feel | can be successful.

= Performance appraisals are conducted fairly.

» | believe that SAMHC's top administration (Center Director and Administrator) wants to
know how | feel.

» Staff are adequately informed about the outcomes of suggestions/recommendations made
to supervisors or members of the Executive Committee.

Attributes scoring relatively low:
» | am satisfied with advancement opportunities here.
» Decision-making processes adequately involve persons affected by the decision in most
cases.
= There is appropriate inter-departmental communication/cooperation.
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Conclusions

Comparing performance with importance, four attributes stand out as opportunities for improvement:
= | get the recognition that | deserve for the work that | do.
= Decision-making processes adequately involve persons affected by the decision in most
cases.
» | am satisfied with advancement opportunities here.
= There is appropriate inter-departmental communication/cooperation. (see next page)

Three attributes in the performance map are in the sector titled “table stakes.” These are areas
where SAMHC performs at a high level but employees do not see the attributes as important in
creating satisfaction or feel successful at work. These attributes could be the focus of targeted efforts

to communicate with employees. (see next page)
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Conclusions

behind average ahead of average

0 < > 0
050 =+
Improvement Priorities Market Levers
K
Eerformance appraisals <
0.40 M Supervisors are supportive A d
0.30 "
Advancement opportunities ﬂﬂministration know how | Teel
O ' ' ' ' Q
i Outcomes of suggestions
020 /
Meq“aﬁ training Nty work is meanjngful
i Outcomes of surveys/studies
010
Long Term Opportunities Table Stakes
0.00
250 275 3.00 325 350 375 400
O O O

South Carolina
Department of

24 Mental Health




South Carolina Department of Mental Health
Division of Evaluation, Training and Research
Survey for DIS Staff

Creation Date: 5/14/2018
Time Interval: 4/19/2018 to 5/14/2018
Total Respondents: 324

1. SCDMH should revise the SCDMH mission, vision, and values.

1. Strongly Agree
50 2. Agree
3. Neutral
40 4. Strongly Disagree
5. Disagree
30 Total Responses:
o Mean: 2.89 Standard Deviation: 1.27
" I —
0 " r T T
1 2 3 4 5
2. SCDMH should allow all employees to contribute to improvements.
1. Strongly Agree
50 2. Agree
3. Neutral
40 4. Strongly Disagree
5. Disagree
30 Total Responses:
- Mean: 1.64 Standard Deviation: 0.69
10
0 ; ‘ . .
1 2 3 4 5
3. SCDMH should improve its communication process.
1. Strongly Agree
75 2. Agree
3. Neutral
60 4. Strongly Disagree
5. Disagree

45 Total Responses:

Mean: 1.58 Standard Deviation: 0.79

30

15

Page 1
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5. SCDMH should improve supervisory support to employees.
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South Carolina Department of Mental Health
Division of Evaluation, Training and Research

Survey for DIS Staff

4. SCDMH should improve teamwork within the agency.

N WN =
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4

5
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. Strongly Agree

. Agree

. Neutral

. Strongly Disagree
. Disagree

Total Responses:
Mean: 1.57 Standard Deviation: 0.74

. Strongly Agree

. Agree

. Neutral

. Strongly Disagree
. Disagree

Total Responses:
Mean: 1.79 Standard Deviation: 0.91

6. SCDMH should increase employee opportunities for professional and personal growth.

75

60

45

30

15

0

50

40

30

20

10

b WN -

],. 1
1 2 3

b WON -~

4 5
7. SCDMH should build and maintain leadership values.
4 5

Page 2

. Strongly Agree

. Agree

. Neutral

. Strongly Disagree
. Disagree

Total Responses:
Mean: 1.46 Standard Deviation: 0.74

. Strongly Agree

. Agree

. Neutral

. Strongly Disagree
. Disagree

Total Responses:
Mean: 1.59 Standard Deviation: 0.66
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South Carolina Department of Mental Health
Division of Evaluation, Training and Research
Survey for DIS Staff

8. SCDMH should improve/expand treatment programs for clients, residents and patients.

1. Strongly Agree 118 37%
50 2. Agree 149 46%
3. Neutral 53 16%
40 4, Strongly Disagree 0 0%
5. Disagree 2 1%
30 Total Responses: 322
Mean: 1.82 Standard Deviation: 0.75
20
10
0 T L) T
1 2 3 4 5
9. SCDMH should improve/expand orientation and training programs for its employees.
1. Strongly Agree 142 44%
50 2. Agree 100 31%
3. Neutral 64 20%
40 4, Strongly Disagree 5 2%
5. Disagree 12 4%
30 Total Responses: 323
Mean: 1.90 Standard Deviation: 1.01
20
10
0 : . e— N
1 2 3 4 5
10. SCDMH should improve the physical environment for clients, residents and patients.
1. Strongly Agree 138 43%
50 2. Agree 129 40%
3. Neutral 49 15%
40 4. Strongly Disagree 3 1%
5. Disagree 4 1%
30 Total Responses: 323
0 Mean: 1.78 Standard Deviation: 0.83
2
10
o T T T T
1 2 %) 4 5
11. SCDMH should build upon the technology in the agency.
1. Strongly Agree 153  47%
50 2. Agree 120 37%
3. Neutral 45 14%
40 4. Strongly Disagree 2 1%
5. Disagree 3 1%
30 Total Responses: 323
Mean: 1.71  Standard Deviation: 0.80
20
10
0 : r ;
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South Carolina Department of Mental Health
Division of Evaluation, Training and Research
Survey for DIS Staff

. SCDMH should increase/enhance recruitment and retention incentives.

]._l_l
1 2 3

4 5
. SCDMH should decrease paper-driven processes.
] . I ? | —
1 2 3 4 5
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. Strongly Agree

. Agree

. Neutral

. Strongly Disagree
. Disagree

Total Responses:
Mean: 1.43 Standard Deviation: 0.69

. Strongly Agree

. Agree

. Neutral

. Strongly Disagree
. Disagree

Total Responses:
Mean: 1.97 Standard Deviation: 0.93

. SCDMH should increase opportunities for employees to provide feedback.
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Total Responses:

Mean: 1.64 Standard Deviation: 0.81
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Comment Report Title

17. The use of Technology in SCDMH.
Avatar is too old & ridiculously too complicated. Staff should have access tp laptops/mobile devices and screems/tvs on
units, cottages to view or project the multitude of available learning opportunites i.e. youtube etc. for clients.

19. Employees both full-time, temporary, or contract staff.

1. Why