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I. Agency Snapshot

A. Successes and Issues

1) What are 3-4 agency successes?

a)

b)

Creation of the South Carolina Commission on Prosecution Coordination (1990 Act No. 485

Section 1, S.C. Code of Laws, Section 1-7-910 et al.)

In 1990, the General Assembly created the South Carolina Commission on Prosecution
Coordination (SCCPC) to provide for a more uniform and efficient administration of justice
through the prosecution of criminal cases. The SCCPC provides a way for administrative functions
to be handled in a centralized manner; uniform legal updates, technical assistance, and training
to be provided for prosecutors, diversion program staff, victim advocates, investigators and other
support staff; and a better informed and efficient process for requesting and administering the
State budget for the Circuit Solicitors. This has resulted in more uniformity among the Circuits,
a much higher level of training and dissemination of information, and the ability to resolve
common issues much more effectively.

Caseload Equalization and Domestic Violence Prosecution Funding

Beginning in 2014, the SCCPC requested increased State funding based upon an analysis of the
number of General Sessions incoming cases (warrants) compared to the number of prosecutors
handling those cases (caseload equalization). This analysis considered the high per-capita violent
crime rate, as well as the high rate of women killed by men. This study was broken down to the
county level and included the poverty level of each county so that a full picture of the available
resources and the disparity in those resources could be examined. This analysis showed that the
average caseload for South Carolina prosecutors was well above objective standards, and
prosecutors in poorer counties carried caseloads that were 27 percent higher than prosecutors
in more affluent counties. It also showed there were three counties that did not have a dedicated
prosecutor at all.

As a result of Governor Haley’s Domestic Violence Task Force, it came to light that South Carolina
was one of only three states that allowed law enforcement officers to prosecute domestic
violence cases, and these cases were being handled by law enforcement officers on a routine
basis in Summary Courts (magistrate and municipal courts) throughout the State.

After reviewing the study, the need for prosecutors to handle Domestic Violence cases, and the
budget request for increased funding, the General Assembly significantly increased funding so
that additional prosecutors could be hired. In FY16/2017 the General Assembly allocated
$7,826,872 for hiring additional prosecutors to reduce the average caseload for prosecutors in
the Solicitors’ Offices and an additional $2,980,117 to allow for all domestic violence cases to be
handled by a prosecutor instead of a law enforcement officer. Based upon information received
from the Circuit Solicitors, the Circuits have added approximately 60 prosecutors since the
increased funding began. There are still a few municipalities where officers are prosecuting their
own cases but that practice should be resolved soon. (A copy of the Caseload Equalization Study
is attached)
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c)

Quality of Trainings, Legal Updates, and Technical Assistance

Trainings

The education programs offered by the SCCPC strive to provide intensive training and education
that is relevant, practical, and focused on the requirements placed upon, and the day-to-day
responsibilities of, South Carolina’s prosecutors, prosecution staff, and affiliate services to ensure
the fair and just administration of justice in South Carolina. The trainings include extensive
written materials (including outlines, articles, PowerPoint™ slide presentations, forms, and
samples) and presentations from experienced speakers and experts. Attendees are requested to
provide feedback, which is considered by the SCCPC in planning future trainings. The SCCPC
conducts, on average, at least one training each month, with trainings ranging in length from one
hour to five days.

Among the myriad of education programs offered by the SCCPC each year is a five-day
“Prosecution Bootcamp” program designed to train new Circuit prosecutors with less than two
years’ experience. The program has been developed to not only afford new prosecutors with the
opportunity to improve their trial advocacy skills, but to also enhance their understanding of
basic South Carolina criminal law and procedure and their ethics obligations. The program
includes lectures, discussion workshops, and performance workshops during which the
prosecutor-students perform trial advocacy exercises (opening statements, direct examination,
cross-examination, and closing arguments) and are critiqued by faculty consisting mostly of
senior, experienced prosecutors. (A copy of the most recent Bootcamp agenda is attached.) The
“Prosecution Bootcamp” program is co-sponsored by the Solicitors’ Association of South
Carolina, Inc. (SCSA), with the SCCPC being responsible for the training (planning agenda,
updating, creating, and assembling materials, and on-site management of the training) and the
SCSA being responsible for collecting the registration fees, which cover the hotel costs, any meals
or breaks provided, supplies, and non-Solicitor speaker expenses.

The largest program the SCCPC s involved in each year is the SCSA annual conference. The SCCPC
co-sponsors the conference and is primarily responsible for the training aspect of it, both prior
to the conference, on-site during the conference, and after the conference. This conference
provides an average of 14 hours of training for all members of the Solicitors’ Offices —
prosecutors, investigators, victim advocates, paralegals, diversion staff, and administrative staff
—as well as members of the Attorney General’s Office, some city and county prosecutors, and
others. (A copy of the 2017 conference agenda is attached.)

Among the specialized training that the SCCPC offers is training related to the investigation and
prosecution of domestic violence and driving under the influence.

0 Domestic Violence Training

After the enactment of 2016 Act No. 147 (R151, H4666) (creating the Circuit Solicitor
Domestic Violence Fatality Review Committees), the SCCPC conducted two trainings to
coordinate the processes and procedures required by the Circuit Committees. The SCCPC
developed protocols to assist the Committees with fulfilling their duties pursuant to the Act.

The SCCPC conducted a “Domestic Violence Prosecution Bootcamp” in December 2016,
designed to train new domestic violence prosecutors hired by the Solicitors following the
provision of funding for domestic violence prosecutors by the General Assembly. The
program was a shortened version (four days) of the “Prosecution Bootcamp” program with
a focus on domestic violence crimes and issues.

The SCCPC has offered numerous trainings addressing the investigation and prosecution of
domestic violence that are open to prosecutors, victim advocates, and law enforcement.
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O Driving Under the Influence (DUI!) Training

Pursuant to the objectives of a continuously-funded Traffic Safety Resource Prosecutor
(TSRP) grant from the South Carolina Department of Public Safety Office of Highway Safety
and Justice Programs, the SCCPC conducts trainings on traffic safety enforcement,
prosecution, and adjudication, with a specific focus on DUI cases. Since 1998, the SCCPC has
provided at least four one- or two-day DUI-specific trainings each year to prosecutors, law
enforcement, and/or summary court judges on DUl and related traffic prosecution.

In addition to the trainings, the SCCPC assists other agencies in their trainings by either
providing speakers or identifying potential speakers.

A chart showing trainings and other educational programs conducted during the current fiscal
year and the past five fiscal years is attached, along with training materials from two
programs conducted in 2017.

Legal Updates

The SCCPC provides case law and legislative updates to the Solicitors and their staff, and other
prosecutors and law enforcement as appropriate, covering legal (substantive, procedural, and
ethics), practical, and strategic matters. Copies of the following updates provided in relation to
legislative action or appellate court decisions are attached as examples of the information
provided.

0 Analysis of S.C. Code Section 56-5-2953 (DUI Video Recording Requirement — Incident
Site), which was last updated in 2014 to reflect a decision from the South Carolina
Court of Appeals;

0 Summary of 2017 Act No. 95 (Limited Immunity for Persons Seeking Medical Treatment
for Another Person Experiencing Drug or Alcohol-Related Overdoses), which was issued
immediately after the enactment of the legislation;

0 Summary of Impact of 2015 Act No. 22 on the expungement of records and the
expungement of juvenile records; and

0 atwo-sided Domestic Violence Chart outlining the domestic violence crimes, the crime
of unlawful shipping, transport, receipt or possession of a firearm or ammunition, and
domestic violence-related restraining orders, which was initially created immediately
after the passage of the Domestic Violence Reform Act in 2015 (that substantially
changed the domestic violence crimes and created the firearms crime and new
restraining orders) and distributed to prosecution offices and shared with others,
including the Bar, summary court judges, and law enforcement officers; and it is
updated and re-distributed as needed. (A copy of the December 13, 2017, version of
the chart is attached.)

The SCCPC also publishes two manuals, the Prosecutor’s Deskbook and the Prosecution Bootcamp
Manual, solely intended for and provided only to prosecutors (primarily only those in Solicitors’
Offices). These publications provide an overview of the evidentiary and criminal laws in South
Carolina for prosecutors and provides guidance in their strategic, practical application.

Technical (Legal) Assistance

The SCCPC frequently receives requests for assistance that are both general (such as questions
about the meaning and/or application of laws, requests for assistance with general legal
research, etc.) and specific (regarding particular criminal cases, including reviewing pleadings,
analyzing issues and/or law, etc.). These requests come from prosecutors, victim advocates,
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diversion staff, investigators, paralegals, other prosecution staff, and law enforcement (some of
whom still prosecute criminal cases).

The terms of the TSRP grant also allows the TSRP to serve as second chair in General Sessions
cases (serve as co-prosecutor in any traffic-related case).

The SCCPC works with other criminal justice-related agencies and victim advocacy groups on
legislative and other matters related to the prosecution function and the administration of
justice. In addition, as needed or requested, the SCCPC provides input to legislative working
groups, subcommittees, committees and individual legislators.

2) What are 3-4 agency challenges? These may include things agency representatives already have a plan
to improve.

a)

Lack of Centralized Data to provide Reports, Trends and Performance Measures

Currently, the SCCPC is unable to provide any data or statistical information without requesting
it from each of the 16 Circuits and then manually compiling the information. This is problematic
in that it makes it very difficult to provide statewide data to the 16 Solicitors’ Offices and to the
General Assembly on a variety of issues. It is also difficult to report on any trends regarding
criminal offenses and the prosecution of those offenses. For example, the General Assembly has
mandated that certain information regarding Solicitor Diversion Programs be collected and
reported annually, but the lack of a central database has made this an extremely cumbersome
and time-consuming effort.

The SCCPC is seeking funding in its FY18/19 budget request for an IT/Data Specialist who would
build and maintain a centralized database that the 16 Circuits could then tie into. This will allow
reports and statistical information to be generated by the SCCPC. This is needed to provide
information needed for accurate reporting on some of the Performance Measures, trends in
criminal offenses and the prosecution of those offenses, answer inquiries from the General
Assembly, as well as comply with mandated reporting and to be able to provide statistical data
and reports to the 16 Solicitors’ Offices.

Prosecution Case Management Systems/Cloud Storage

Over the past several years, Circuit Solicitors have faced increasing challenges in case
management, as well as in processing and turning over discovery in a timely manner. The amount
of material that is generated for each criminal case is increasing and, therefore, the file size is
increasing. This is due to more thorough documentation by law enforcement, more photographs
generated, more testing of evidence, and the increased use of body cameras. This has caused an
increased need for processing this information in a timely manner. The increase in the use of
video (dash cams and body-worn cameras) has greatly increased the need for data storage.
Because of the increased need for cyber-security, Solicitors need the proper resources in place
to ensure that their data is secure. The Circuit Solicitors also need IT upgrades to efficiently store
and process (including copying and redaction) the video that is captured with body cameras. The
Circuit Solicitors need an efficient case management system that enables prosecutors to
efficiently interface with the evidence associated with a case, provide discovery in a manner that
can be downloaded by defense attorneys and tracked as to time and date, and the ability to run
reports regarding statistical information and performance measures.
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c)

Diversion Program Database

The SCCPC has been in the process over the past several years of upgrading its Pre-Trial
Intervention Database. The SCCPC has partnered with SLED and made substantial progress on an
upgrade, but it is not yet completed. It has been challenging to find and retain a software
developer to work on the project all the way to completion. This new database will not only hold
data on participants of Pre-Trial Intervention, but it also will hold data on participants who have
gone through other diversion programs operated by the Solicitors to prevent an offender from
going through diversion more than once contrary to legislative intent. The database will be able
to interface with the prosecution case management systems of each Solicitor’s Office and will be
able to be expanded to include any new diversion programs established.

County Funding

There remains a great disparity in the level of funding given to Solicitors” Offices among the 46
counties. At the time of the Caseload Equalization Study, the county funding ranged from a low
of $58 to a high of $819 (approximately) per incoming case (warrant), and ranged from a low of
$0.35 to a high of $15.07 on a per capita basis (approximately). Many counties do not fund their
respective Solicitor’s Office at an adequate level, which leads to disparity in resources not only
from Circuit to Circuit, but also from county to county within a Circuit. The South Carolina
Supreme Court set a benchmark that 80% of pending cases should be less than 1 year old from
the date of arrest. This benchmark is very difficult to achieve when adequate resources are not
allocated by each county within the State.

3) What are 3-4 emerging issues agency representatives anticipate having an impact on agency operations
in the upcoming five years?

a)

Accountability and Oversight of Circuit Solicitor Funds

Accountability for the use of Solicitor funds needs to be studied. The SCCPC met on March 28,
2018, and it created a Committee to make recommendations on accountability for funding,
transparency in the use of funding, and related best practice measures, as well as the role the
SCCPC should play in the oversight of the funding received or collected by the Solicitors’ Offices.
The committee will be chaired by Commission member, Speaker Pro Tempore Tommy Pope, and
Commission Member Senator Greg Hembree will be asked to participate in addition to other
Commission Members and some Solicitors who do not serve on the Commission.

Increasing number and complexity of cases in General Session Court

There have been significant increases in the number of General Sessions incoming cases over the
past two years, and that trend has continued at the time of this report. In 2015, there were
113,825 incoming cases; in 2016, there were 120,407; and in 2017, there were 127,108 cases.
At the time of this report, the State is on track to have over 130,000 incoming General Sessions
cases.

In addition to the increase in the number of incoming cases, the complexity of cases is increasing
as technology is used more in both the commission and investigation of crimes. For example, if
multiple law enforcement officers respond to a call and they are equipped with body cameras,
the prosecutor will need to review all the footage from all the cameras, and then make copies
available to the defense. It may be that, depending upon what is on the recordings, that the
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recordings need to be redacted prior to disclosure and/or use at trial. The time needed thus
impacts the time that prosecutors are able to work on other cases.

As this trend continues, it is more imperative to hire additional prosecutors and support staff to
move these cases in a timely manner and to achieve the goals originally set out with the Caseload
Equalization study.

B. Records Management

4) s the agency current with transferring records, including electronic ones, to the Department of
Archives and History? If not, why?

The SCCPC is in the process of complying with the South Carolina Public Records Act.

5) Please provide the Committee a copy of the agency’s records management policy. If the agency does
not have a records management policy, what is the agency’s plan to create one?

The SCCPC will create an agency records policy over the next few months.

Il. Agency Legal Directives, Plan & Resources (Study Step 1: Agency Legal Directives, Plan
and Resources)

A. History

6) Please provide the major events history of the agency by year, from its origin to the present, in a
bulleted list. Include the names of each director with the year the director started and major events
(e.g., programs added, cut, departments/divisions changed, etc.).

e 1990

(0}

e 1991

(0}

(0}

e 1992

May — Creation of the South Carolina Commission on Prosecution Coordination (SCCPC)
by 1990 Act No. 485 (S. 1411). Contains enabling statute, sets forth the SCCPC
membership (amended in 1996), duties, election of Chairman and officers, Executive
Director and staff positions, compensation, funding, and salaries of elected Circuit
Solicitors. S.C. Code §§1-7-910 et seq.

September — First SCCPC meeting. Established positions of Executive Director and
Administrative Assistant in the SCCPC.

January — Appointment of William D. Bilton as Executive Director of the SCCPC; and
creation of Administrative Assistant and Curriculum Developer position. Initial budget
approved for remainder of fiscal year.

July — Transfer of elected Solicitors and administrative assistants as employees from
Attorney General to the SCCPC.

October — Exempted the SCCPC employees from State Employee Classification and State
Employee Grievance Procedures.
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e 1993

(0}

1995

(0}

1996

August — Authority granted by the SCCPC for hiring of Pre-Trial Intervention (PTI) State
Office Coordinator. Approval and adoption of the SCCPC Operations and Management
Manual.

October — Adoption of PTI Training Standards.

0 October — Approval by the SCCPC to request permanent state funding for Child Abuse

e 1997

(0}

1998

(0}

1999

2000

e 2001

e 2003

e 2006

e 2007

e 2009

e 2010

Attorney Specialist and Victim-Witness Coordinator.

September — The SCCPC received state funding for Child Abuse Attorney Specialist
position.

September — FY 1998-99 General Appropriations Act authorized position of State Victim-
Witness Assistance Coordinator.

October — Creation of grant-funded position of Victim-Witness Assistance Advocate.

October — SCCPC awarded National Highway Traffic Safety Administration (NHTSA) grant
for DUI Unit.

July — Funding for Drug Treatment Courts provided as non-recurring State appropriation.

October — Creation of grant-funded positions of Child Victim Advocate, DUl Attorney
Specialist & Support Secretary (replaced former DUI Unit position).

September — The SCCPC established Alcohol Diversion Programs (later called Alcohol
Education Programs) in certain circuits.

October — Grant positions of Traffic Safety Resource Prosecutor (TSRP) and TSRP
administrative assistant established (replaces former DUI Attorney & Support Secretary
grant positions).

September — Creation of Education Coordinator position.

February — First “Prosecution Bootcamp” program held (three-day program).

December — Elimination of Deputy Director position. Creation of Legislative Coordinator
position (effective January 1, 2011). Elimination of Child Abuse Attorney Specialist and
Child Victim Advocate positions.
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7)

e 2011
0 January — David M. Ross appointed Executive Director of the SCCPC.
0 February — “Prosecution Bootcamp” program extended to four days.
® 2012
0 January — Relocation of the SCCPC to Wade Hampton Building.
0 March — “Prosecution Bootcamp” program extended to five days.
e 2015

0 October — Administrative assistant position eliminated from the TSRP grant.

B. Governing Body

Please provide information about the body that governs the agency, if any, and to whom the agency
head reports. Explain what the agency’s enabling statute outlines about the agency’s governing body
(e.g., board, commission, etc.), including, but not limited to: total number of individuals in the body;
whether the individuals are elected or appointed; who elects or appoints the individuals; the length of
term for each individual; whether there are any limitations on the total number of terms an individual
can serve; whether there are any limitations on the number of consecutive terms an individual can
serve; the names of the individuals currently on the governing body, date elected/appointed, and term
number; duties of the governing body and any other requirements or nuances about the body which
the agency believes is relevant to understanding how it and the agency operate. If the governing body
operates differently than outlined in statute, please describe the differences.

Pursuant to state statute, the activities involving the prosecution of criminal cases in South Carolina
is to be coordinated by the SCCPC. The SCCPC is guided by a Commission comprised of the following
11 members, who serve without compensation:

(1) Chairmen of the Senate and House Judiciary Committees for the terms for which they are
elected or their legislative designees;

(2) Chief of the South Carolina Law Enforcement Division (SLED) for the term for which he is
appointed;

(3) Director of the Department of Public Safety (SCDPS) for the term for which he is
appointed;

(4) adirector of a Judicial Circuit Pre-Trial Intervention Program appointed by the Governor
for a term of two years;

(5) a Judicial Circuit Victim-Witness Assistance Advocate appointed by the Governor for a
term of two years; and

(6) five judicial circuit solicitors appointed by the Governor for a term of four years.

There are currently no term limits for members of the Commission as long as they meet the
gualifications. If a vacancy arises, it must be filled in the same manner as the initial appointment
(which, for all but the Senate, House, SLED and SCDPS seats, are by appointment by the Governor).

The Commission meets at least once per year. The Commission is governed by a Chair; the Chair,
and any other officers needed, are elected by a majority vote of the Commission.
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TERM OF PERSON CURRENTLY
ON COMMISSION BEGAN ON
COMMISSION

STATUTORY ROLE

INDIVIDUAL’S NAME

7/1/14 -6/30/18

Solicitor-Appointed by the Governor

Solicitor Isaac McDuffie Stone Il
Fourteenth Judicial Circuit

7/1/16 - 6/30/18

Solicitor-Appointed by the Governor

Solicitor William W. Wilkins 111
Thirteenth Judicial Circuit

7/1/14 —-6/30/18

Solicitor-Appointed by the Governor

Solicitor Kevin S. Brackett
Sixteenth Judicial Circuit

7/1/13 —6/30/17

Solicitor-Appointed by the Governor

Solicitor J. Strom Thurmond
Second Judicial Circuit

7/1/13 —6/30/17

Solicitor-Appointed by the Governor

Solicitor Scarlett A. Wilson
Ninth Judicial Circuit

Chairman of the Senate Judiciary

N/A Committee or his/her designee Senator Greg Hembree

N/A Chairman of the House Judiciary Representative Thomas E. Pope
Committee or his/her designee Speaker Pro Tem

N/A Chief, S.C. Law Enforcement Division Mark A. Keel

N/A Director, S.C. Department of Public Leroy Smith

Safety

Currently Vacant

Director, Judicial Circuit Pretrial
Intervention Program-Appointed by
the Governor

Vacant since May 17, 2017
(former Commission member retired)

Currently Vacant

Judicial-Circuit Victim-Witness
Assistance Advocate-Appointed by the
Governor

Vacant since October 2, 2017
(former Commission member left the
Solicitor’s Office)

C. Internal Audit Process

8) Please provide information about the agency's internal audit process, including: whether the agency has
internal auditors; a copy of the internal audit policy or charter; the date the agency first started
performing audits; the positions of individuals to whom internal auditors report; the general subject
matters audited; the position of the person who makes the decision of when an internal audit is
conducted; whether internal auditors conduct an agency-wide risk assessment routinely; whether
internal auditors routinely evaluate the agency’s performance measurement and improvement systems;
the total number of audits performed in the last five fiscal years; and the date of the most recent Peer
Review or Self-Assessment by the SC State Internal Auditors Association or other entity (if other entity,

name of that entity).

The SCCPC does not have internal audit staff or an internal audit process, but the Office of State
Auditor conducts an audit annually (the last audit was conducted in FY 2016-2017).

D. Llaws

9) Please complete the Laws Chart tab in the attached Excel document.

Completed Laws Chart is attached.
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E. Deliverables

10) Please complete the Deliverables Chart tab in the attached Excel document.

Completed Deliverables Chart is attached.

11) Please complete the Deliverables - Potential Harm Chart tab in the attached Excel document.

Completed Deliverables — Potential Harm Chart is attached.

F. Organizational Units

12) Please complete the Organizational Units Chart tab in the attached Excel document.

Completed Organizational Units Chart is attached.

lll. Agency Resources and Strategic Plan

13) Please complete the Comprehensive Strategic Finances Chart tab in the attached Excel document, to
provide the Committee information on how the agency spent its funding in 2016-17.

Completed Comprehensive Strategic Finances Chart is attached.

14) Please provide the following information regarding the amount of funds remaining at the end of each
year that the agency had available to use the next year (i.e., in 2011-12, insert the amount of money
left over at the end of the year that the agency was able to carry forward and use in 2012-13), for each
of the last five years.

Year

2012-13

2013-14

2014-15

2015-16

2016-17

Amount Remaining at end
of year that agency could
use the next year

State: $256,784
Other: SO
Federal: SO

State: $594,716
Other: SO
Federal: SO

State: $754,833
Other: SO
Federal: SO

State: $875,853
Other: SO
Federal: SO

State: $934,634
Other: SO
Federal: SO
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IV. Performance (Study Step 2: Performance)

15) Please complete the Performance Measures Chart tab in the attached Excel document.

Completed Performance Measures Chart is attached.

16) After completing the Performance Measure Chart, please pick three agency deliverables and provide the
following information for each:

0 What is the ideal benchmark outcome? How did the agency determine this to be the
benchmark outcome?

0 What, if any, entity (i.e., a local/state/federal government entity or a private entity in SC or
another state) is the best at meeting that standard?

0 Why does the agency consider that entity the best (most efficient, obtains best outcomes,
efficient and obtains best outcomes, obtains best outcomes with limited resources, etc.)?

0 Actions taken by the agency to obtain ideas on processes or best practices that will allow the
agency to continually improve.

#1 - Encourage, develop, coordinate, and conduct legal research and other training

Benchmarks: The benchmark for this deliverable is to ensure that criminal cases in South
Carolina are handled by prosecutors effectively, efficiently, and ethically. By providing legal
research, developing and coordinating monthly trainings for Solicitors’ Offices, and offering
legal assistance to offices the SCCPC is fulfilling its mission to promote the fair administration
of justice in South Carolina.

Entity that is the best at meeting the standard: None

Why the agency considers that entity the best: N/A

Actions taken by the agency to obtain ideas on processes or best practices that will allow the
agency to continually improve: The SCCPC staff keeps current on issues and emerging trends
impacting the investigation and prosecution of criminal cases. They also participate in
organizations that examine issues of interest to the criminal justice system in general and
prosecutors specifically. The SCCPC staff solicit recommendations from the SCCPC Commission,
Circuit Solicitors, Solicitors’ Offices staff, and training attendees regarding topics for future
trainings, specific issues that need to be addressed in trainings, and new trends in criminal law.
In addition, they evaluates trainings, including speakers and materials, to improve the content
and relevance of the trainings. The SCCPC ensures that staff has access to the technology and
resources to provide a first-rate training to Solicitors’ Offices.

#2 - Provide State budget support to Solicitors

Benchmarks: The SCCPC ensures the budgets of Solicitors” Offices are submitted to the
Executive Budget Office and the General Assembly, and that the Solicitors’ Offices are
adequately funded.

Entity that is the best at meeting the standard: None

Why the agency considers that entity the best: N/A

Actions taken by the agency to obtain ideas on processes or best practices that will allow the
agency to continually improve: The SCCPC’s Executive Director meets with the Executive
Budget Office, the General Assembly, budget staff, the SCCPC Commission, and Circuit
Solicitors to stay abreast of the needs of the Solicitors and changes in the budget process.
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#3 - Develop Protocols related to the review of domestic violence fatalities

e Benchmarks: Following the passage of 2016 Act No. 147, the SCCPC was tasked with
developing protocols for the Solicitors’ Judicial Circuit Domestic Violence Fatality Review
Committees. These protocols, which have been issued, are operational guidelines for the
Committees to use to fulfill their obligations pursuant to the Act.

e Entity that is the best at meeting the standard: None

e Why the agency considers that entity the best: N/A

e Actions taken by the agency to obtain ideas on processes or best practices that will allow the
agency to continually improve: The SCCPC conducted two trainings to coordinate the
processes and procedures required by the Circuit Committees. The first training, which
included presentations of experts from across the United States, introduced members of the
Committees to their duties under the Act, provided working groups and sample case studies
to familiarize the members with the processes and principles of the Committee tasks, and
involved Committee members in the development of ideas for Committee protocols. The
second training focused on the work of existing Committees, provided examples of Committee
practices, and included discussion and explanation of the protocols issued by the SCCPC.

V. Strategic Plan Summary
17) Please complete the Comprehensive Strategic Plan Summary Chart tab in the attached Excel document.

Complete Comprehensive Strategic Plan Summary Chart is attached.

Continue to next page =
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VI. Agency ldeas/Recommendations (Study Step 3: Recommendations)

A. Internal Changes

18) Please list any ideas agency representatives have for internal changes at the agency that may improve
the agency’s efficiency and outcomes. These can be ideas that are still forming, things agency
representatives are analyzing the feasibility of implementing, or things agency representatives already
have plans for implementing. For each, include as many of the following details as available:

a)
b)
c)
d)
e)

Stage of analysis;

Board/Commission approval;

Performance measures impacted and predicted impact;
Impact on amount spent to accomplish the objective(s); and
Anticipated implementation date.

Internal Change #1: Electronic transfer of state appropriations/funds to Circuit Solicitors’ Offices

a)

Stage of analysis: SCCPC has been exploring the feasibility of implementing the electronic
transfer of state appropriations and funds to the 16 Circuit Solicitors’ Offices. Currently, SCCPC
has checks printed on a quarterly basis for each of the various funds that must be distributed.
Those checks are then manually put into envelopes and mailed to the 16 Solicitors’ Offices.

Board/Commission approval: The Commission has not been notified of SCCCP’s plan as of yet.

Performance measures impacted and predicted impact: SCCPC believes this change will make
the distribution of funds much more efficient and will greatly reduce the time it takes SCCPC
staff to process checks.

Impact on amount spent to accomplish the objective(s): A reduction in operating cost by
SCCPC and the Treasurer’s Office will be realized due to the elimination of paper checks,
envelopes and postage.

Anticipated implementation date: July 15, 2018.

B. Law Changes

19) Please review the laws chart to determine ways agency operations may be less burdensome, or outcomes
improved, from changes to any of the laws. Also, check if any of the laws are archaic or no longer reflect
agency practices. Afterward, list any laws the agency recommends the Committee further evaluate. For
each one, include the information below.

a)
b)
c)
d)
e)
f)
g)

Law number and title;

Summary of current law;

Recommendation (eliminate, modify, or add new law) and rationale for recommendation;
Law recommendation number;

Wording of law, with recommended change provided in strike through and underline;
Presented and approved by Board/Commission; and

Other agencies that may be impacted by revising, eliminating, or adding the law.
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Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-420

Summary of
Current Law

Provides that the Solicitor of the First Judicial Circuit may appoint a Dorchester County attorney as an
assistant solicitor in Dorchester County, upon the approval of the local legislative delegation, whose
term of office shall be coterminous with the Solicitor's, and that the salary and other expenses shall be
covered by Dorchester County.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-430. Additional assistant solicitor for first judicial circuit.

Summary of
Current Law

Provides the Solicitor of the First Judicial Circuit may appoint an attorney residing in the circuit to serve
as an assistant solicitor at the pleasure of the solicitor, with the salary to be paid from funds provided
by Public Law 90-351, The Omnibus Crime Control and Safe Streets Act of 1968, as amended.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-440. Assistant solicitor for third judicial circuit.

Summary of
Current Law

Provides the Solicitor of the Third Judicial Circuit may appoint an attorney residing in the circuit to serve
as an assistant solicitor at the pleasure of the solicitor, with the salary to be paid from funds provided
by Public Law 90-351, The Omnibus Crime Control and Safe Streets Act of 1968, as amended.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-450. Assistant solicitor for fourth judicial circuit.

Summary of
Current Law

Provides that the Solicitor of the Fourth Judicial Circuit may appoint an attorney residing in the circuit
to serve as an assistant solicitor, whose term of office shall be coterminous with the Solicitor's, and who
shall receive a salary as provided by the General Assembly, one fourth of which shall be paid by each
county of the circuit.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-460. Assistant solicitors for fifth judicial circuit.

Summary of
Current Law

Provides that the Solicitor of the Fifth Judicial Circuit may appoint competent attorneys residing in the
circuit to serve as assistant solicitors, whose term of office shall be coterminous with the Solicitor's, and
who shall receive a salary as provided by the respective county councils.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-470. Assistant solicitor for seventh judicial circuit.

Summary of
Current Law

Provides that the Solicitor of the Seventh Judicial Circuit may appoint a competent attorney residing in
Spartanburg County to serve as assistant solicitor in Spartanburg County (and thereafter commissioned
by the Governor), whose term of office shall be coterminous with the Solicitor's, and who shall receive
a salary from Spartanburg County as provided by the General Assembly and $800 per year for travel;
the assistant solicitor shall appear and represent the State in magistrates' courts when requested by
the sheriff's department or highway patrol located in Spartanburg County, and he shall prosecute
appeals from magistrates' courts in that county.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-480. Assistant solicitor for eighth judicial circuit.

Summary of
Current Law

Creates in the Eighth Judicial Circuit Solicitor's Office an assistant solicitor position, with a salary equal
to one half of that received by the solicitor and the same amount for expenses as the Solicitor, with
each county in the circuit to pay its pro rata share of such salary and expense allowance.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION  1-7-405. Appointment of assistant solicitors, investigators and secretaries.
Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-490. Assistant solicitors for ninth judicial circuit.

Summary of
Current Law

Provides that the Solicitor of the Ninth Judicial Circuit may appoint seven competent attorneys residing
in the circuit as assistant solicitors, six in Charleston County (two upon the approval of the local
legislative delegation) and one in Berkeley County (upon the approval of the local legislative delegation);
and provides for salaries to be paid by the respective counties.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

Agency’s
Recommended
Language
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Presented and | Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
Approved by | submission of report).

Board/Commission

Other agencies | None

potentially

impacted

Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-500. Assistant solicitor for tenth judicial circuit.

Summary of
Current Law

Provides that the Solicitor of the Tenth Judicial Circuit may appoint an attorney residing in the circuit as
an assistant solicitor, upon the approval of the legislative delegation from Anderson and Oconee
Counties, whose term of office shall not exceed that of the Solicitor; and provides for the salary and
other compensation and how it is to be distributed between the two counties.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-510. Assistant solicitor for thirteenth judicial circuit.

Summary of
Current Law

Provides that the Solicitor of the Thirteenth Judicial Circuit may appoint a Greenville County attorney
as a full-time assistant solicitor in Greenville County, whose term of office shall be coterminous with the
Solicitor's, and that the salary and other expenses shall be covered by Greenville County.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

10

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-520. Assistant solicitor for fourteenth judicial circuit.

Summary of
Current Law

Creates in the Fourteenth Judicial Circuit Solicitor's Office an assistant solicitor position, with a salary
equal to one half of that received by the solicitor and the same amount for expenses as the Solicitor,
with each county in the circuit to pay its pro rata share of such salary and expense allowance.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

11

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-530. Assistant solicitor for sixteenth judicial circuit.

Summary of
Current Law

Provides that the Solicitor of the Thirteenth Judicial Circuit may appoint an attorney residing in the
circuit as a full-time assistant solicitor for a term of one year, and the salary and other expenses shall
be covered by Union and York Counties.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

12

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-533. Special investigator for third judicial circuit.

Summary of
Current Law

Provides that the Solicitor of the Third Judicial Circuit may appoint a special investigator, who may carry
a handgun while engaged in official duties, who is required to post a bond and who will be
commissioned by the Governor; he shall have the powers and duties as constables.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

13

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law S.C. Code Ann. Section 1-7-540. Special investigator and assistant special investigator for ninth judicial
circuit.
Summary of Provides that the Solicitor of the Ninth Judicial Circuit may appoint two competent circuit residents to

Current Law

serve as special investigator and assistant special investigator, whose term shall not exceed that of the
Solicitor; they may carry a handgun while engaged in official duties, must post a bond and be
commissioned by the Governor, and shall have the powers and duties as constables; their salaries shall
be covered by Charleston County and the special investigator shall receive a spending allowance of not
less than $1,500.

Agency’s Rationale
for Revision

Eliminate; unnecessary in light of the General Appropriations Act and S.C. Code Ann. Sections 1-7-405
and 1-7-406.

SECTION 1-7-405. Appointment of assistant solicitors, investigators and secretaries.

Each solicitor may appoint as many assistant solicitors, investigators and secretaries as he deems
necessary and whose salaries are provided by the counties of the circuit in which they serve. They shall
serve at the pleasure of the solicitor and shall have such responsibilities as he directs.

HISTORY: 1976 Act No. 690, Art. IX, Section 2; 1977 Act No. 119, Section 1.

SECTION 1-7-406. Full-time assistant solicitor and investigator for each judicial circuit.
Notwithstanding any other provision of law, each judicial circuit of this State, in addition to its other
assistant solicitors, shall have one assistant solicitor and one investigator who shall be full-time
employees. Such assistant solicitor and investigator for each circuit shall be appointed by the solicitor
of that circuit, shall serve at his pleasure and shall have such responsibilities as the solicitor directs. The
compensation of each such assistant solicitor and investigator or such other staff as may be designated
by each solicitor for his circuit and related employment expenses shall be as provided by the General
Assembly in the annual general appropriations act. Nothing contained herein shall prohibit the funds so
provided for such staff to be designated by the solicitor as being utilized with local and federal funds.
HISTORY: 1979 Act No. 191, Section 1.

Agency’s Law
Recommendation
Number from PER

14

Agency’s
Recommended
Language

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).
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Other agencies
potentially
impacted

None

Law Change Recommendation

Law

S.C. Code Ann. Section 1-7-940. Duties.

Summary of
Current Law

Outlines the duties of SCCPC: (1) coordinate all administrative functions of the Solicitors' offices and
any affiliate services; (2) submit the budgets of the Solicitors and their affiliate services to the General
Assembly; (3) encourage and develop legal education programs and training programs for solicitors and
their affiliate services, organize and provide seminars to help increase the effectiveness and efficiency
of the prosecution of criminal cases in this State, act as a clearinghouse and distribution source for
publications involving solicitors and their affiliate services, and provide legal updates on matters of law
affecting prosecution of criminal cases; and (4) provide blank indictments for the Solicitors.

Agency’s Rationale
for Revision

Modify to delete (A)(4); unnecessary because the Offices of Solicitor do not use preprinted forms, but
instead generate indictments on their computers.

Agency’s Law
Recommendation
Number from PER

15

Agency’s
Recommended
Language

SECTION 1-7-940. Duties.

(A) The commission has the following duties:
(1) coordinate all administrative functions of the offices of the solicitors and any affiliate
services operating in conjunction with the solicitors' offices;
(2) submit the budgets of the solicitors and their affiliate services to the General Assembly;
and
(3) encourage and develop legal education programs and training programs for solicitors
and their affiliate services, organize and provide seminars to help increase the effectiveness
and efficiency of the prosecution of criminal cases in this State, and act as a clearinghouse
and distribution source for publications involving solicitors and their affiliate services and
provide legal updates on matters of law affecting the prosecution of cases in this State;

) | o :

(B) Nothing in this section may be construed to displace or otherwise affect the functions and
responsibilities of the State Victim/Witness Assistance Program as established in Section 16-3-
1410.

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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Law Change Recommendation

Law S.C. Code Ann. Section 22-3-546. Establishment of program for prosecution of first offense
misdemeanor criminal domestic violence offenses.
Summary of Provides that Solicitors with five or more counties may establish program for first offense CDV charges

Current Law

so that they may be tried in General Sessions Court instead of the summary courts, and requires that
the results of any such programs be submitted to SCCPC.

Agency’s Rationale
for Revision

Eliminate; statute only applies to first offense CDV (which carried 30 days and was triable in the
Summary Court) and to only one judicial circuit; unnecessary in light of replacement of crime of CDV
with tiered crimes of DV, and S.C. Code Section 16-22-25(D)(1), which increased the penalty such that
the lowest degree of DV (3™ degree) must be prosecuted in General Sessions Court unless the Solicitor
decides to prosecute them in the Summary Court.

SECTION 16-25-20. Acts prohibited; penalties.
(D) A person commits the offense of domestic violence in the third degree if the person violates
subsection (A).

(1) A person who violates this subsection is guilty of a misdemeanor and, upon conviction, must be
fined not less than one thousand dollars nor more than two thousand five hundred dollars or
imprisoned not more than ninety days, or both. Notwithstanding the provisions of Sections 22-3-540,
22-3-545, and 22-3-550, an offense pursuant to the provisions of this subsection may be tried in
summary court.

Agency’s Law
Recommendation
Number from PER

16

Agency’s
Recommended
Language

Title 22 - Magistrates and Constables

Article 5 - Criminal Jurisdiction

Presented and
Approved by
Board/Commission

Not approved (Commission met to discuss draft report, but will not meet again until after deadline for
submission of report).

Other agencies
potentially
impacted

None
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VII. Additional Documents to Submit

A. Reports

20) Please provide an updated version of the Reports Template from the Accountability Report. In the
updated version, please do the following:
a) Add any reports necessary so the chart is current as of the date of submission of the Program

Evaluation Report and include:

i) Audits performed on the agency by external entities, other than Legislative Audit Council,
State Inspector General, or State Auditor’s Office, during the last five years;

ii) Audits performed by internal auditors at the agency during the last five years;

iii) Other reports, reviews or publications of the agency, during the last five years, including
fact sheets, reports required by provisos, reports required by the federal government, etc.;
and

b) Include the website link for each document in the “Method to Access the Report” column, if
website link is available. If website link is not available, enter the method by which someone
from the public could access the report. If the method is to call or send a request to the agency,
please specify to whom the request must be sent and any details the individual must include in
the request.

c) Submit an electronic copy of any internal audits that are not posted online.

Completed Reports Template is attached.

B. Organizational Charts

21) Please submit electronic copies of the agency’s organizational chart for the current year and as many
years back as the agency has readily available.

Copies of all readily available organizational charts for the agency are attached.

C. Glossary of Terms

22) Please submit a Word document that includes a glossary of terms, including, but not limited to, acronyms
used by the agency.

A Glossary of Terms is attached.
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VIII. Feedback (Optional)

After completing the Program Evaluation, please provide feedback to the Committee by answering the
following questions:

23) What other questions may help the Committee and public understand how the agency operates,
budgets, and performs?

24) What are the best ways for the Committee to compare the specific results the agency obtained with
the resources the agency invested?

25) What changes to the report questions, format, etc., would agency representatives recommend?

26) What benefits do agency representatives see in the public having access to the information in the
report?

27) What are two-three things agency representatives could do differently next time (or it could advise
other agencies to do) to complete the report in less time and at a lower cost to the agency?

28) Please provide any other comments or suggestions the agency would like to provide.

31|Page



Laws
(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding

Commission on Prosecution Coordination

January 2018 PER

Date of Submission April 6, 2018
Customer/Client Deliverable
Does this law specify Does the law specify a
who (customer) the If yes, who is/are the deliverable (service or product
Item # Law Number Jurisdiction Type of Law Statutory Requirement and/or Authority Granted ( ) v / ( P )
agency must or may customer(s)? the agency must or may
serve? (Y/N) provide? (Y/N)
PROSECUTION COORDINATION LAWS
Below are laws that apply to the S.C. Commission on Prosecution Coordination (SCCPC). There are
two other sections as well, one which includes laws related to funds that pass through from SCCPC to
Solicitor's Offices and one that includes laws which expressly impose a duty or obligation on the
Solicitors (but not on SCCPC).
1 1-5-40 State Statute Provides that the Secretary of State is to monitor positions on SCCPC's Commission. No N/A No
2 1-7-910 State Statute Creates SCCPC. No N/A No
3 1-7-920 State Statute Sets out the Commission membership for SCCPC. No N/A No
4 1-7-930 State Statute Sets out process of filling vacancies on SCCPC Commission. No N/A No
Outlines the duties of SCCPC: (1) coordinate all administrative functions of the Solicitors’ offices and
any affiliate services; (2) submit the budgets of the Solicitors and their affiliate services to the
General Assembly; (3) encourage and develop legal education programs and training programs for Solicitors' Offices; other
solicitors and their affiliate services, organize and provide seminars to help increase the rosecutors and prosecution )
5 1-7-940 State Statute I ) ! . N v g IZ o provt ) ) ! P ) Yes P P Yes - Other service or product
effectiveness and efficiency of the prosecution of criminal cases in this State, act as a clearinghouse staff (state and local); law
and distribution source for publications involving solicitors and their affiliate services, and provide enforcement
legal updates on matters of law affecting prosecution of criminal cases; and (4) provide blank
indictments for the Saolicitors
6 1.7-950 State Statute Provid(.es .process for electing Chair and any other officers and determining quorum for SCCPC No N/A No
Commission
7 1-7-960 State Statute Provides for the hiring of an Executive Director and other staff as needed. No N/A No
Provides that members of SCCPC Commission shall serve without pay, but are allowed expenses and
8 1-7-970 State Statute Executive Director to approve any vouchers for such to be paid out of appropriations for SCCPC No N/A No
operating expenses.
9 1.7-980 State Statute Provid§§ that SCCPC operating funds must be de'rived from the per c§pita funding for State services No N/A No
for Solicitors based upon a formula to be determined by the Commission.
10 1-7-990 State Statute Provides that SCCPC may promulgate regulations necessary to perform its required duties. No N/A No
1 8-11-260 State Statute Prov'id.es that SCCP; employees are exempt from Article 3, Chapter 11, Title 8 (personnel No N/A No
administration and grievance procedure).
12 8-13-770 State Statute Provides that members of the General Assembly are allowed to serve on SCCPC Commission. No N/A No
13 8-17-370 State Statute Provides that SCCPC employees are exempt from Article 5, Chapter 17, Title 8 (State employee No N/A No

grievance procedure).

The contents of this chart are considered sworn testimony from the Agency Director.



Laws
(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding

Commission on Prosecution Coordination

January 2018 PER

Date of Submission April 6, 2018
Customer/Client Deliverable
Does this law specify Does the law specify a
who (customer) the If yes, who is/are the deliverable (service or product
Item # Law Number Jurisdiction Type of Law Statutory Requirement and/or Authority Granted ( ) v / ( P )
agency must or may customer(s)? the agency must or may
serve? (Y/N) provide? (Y/N)
Provides that a portion (4.37%) of S50 filing fee paid for filing complaints or petitions in common
pleas and family court to be distributed to SCCPC to be retained, expended, and carried forward
14 14-1-204 (B)(1 State Statute No N/A No
(B)(1) (other distributions are 67.96% to Judicial Department; 11.30% to SCPPP; and 16.37% to SCCID - /
14.56% to Defense of Indigents per capita and 1.81% to Division of Appellate Defense.
15 16-1-130 State Statute Exempts diversion programs operated by SCCPC and Solicitors from statutory eligibility guidelines. No N/A No
Provides that SCCPC Executive Director or his designee is to serve on the Victim Services Attorney General; Victim Yes - Serving on board,
16 16-3-1430 State Statute viaes - Bxecutive I 15 designee | v et v Yes rorney beneral Victim (OeTVing ,
Coordinating Council. Services Coordinating Council commission, or committee
While imposing obligations on prosecuting agencies to notify victims of bond and juvenile detention
hearings, exempts SCCPC and the Solicitors' Offices from requirement that a victim must be notified
17 16-3-1525 State Statute & P rors quire OHneS No N/A No
before a defendant released from diversion programs administered by SCCPC or the Solicitor's
Office.
18 16-3-2050 State Statute F’rovides that a representative from‘SCCPC is Fo 'serye on the South Carolina Attorney General's Ves Attorney General Yes—'S('erving on boa.rd,
interagency task force on the prevention of trafficking in persons. commission, or committee
Solicitors' Offices; Solicitors'
In addition to requiring the Solicitors to each create a Circuit Domestic Violence Fatality Review| Judicial Circuit Domestic
Committee, and addressing membership and process, requires SCCPC to develop protocols for use Viol Fatality Revi )
19 16-25-720 State Statute ! ) " 'P P qL,“ ) velop p i u Yes 10 eﬁce atality review Yes - Other service or product
by those Committees and by coroners and others conducting autopsies of persons who either died Committees; and coroners,
from or were a victim of domestic violence prior to death. and those performing
autopsies
Provid thority for the Solicitors to establish pre-trial int ti d ires SCCPC
20 17-22-30 State Statute rovides au or.| y or. € Solcitors To establish pre-trial ntervention program, and requires Yes Solicitors' Offices Yes - Other service or product
to oversee administrative procedures for such programs.
Creates the office of pretrial intervention coordinator within SCCPC to assist in establishing and
21 17-22-40 State Statute maintaining the Solicitors' pre-trial intervention program, and requires that such be funded by an Yes Solicitors' Offices Yes - Other service or product
appropriation to SCCPC in the general appropriation act.
Provides for creation and retention of intervention records by the Solicitors; provision of]
22 17-22-130 State Statute ) v ) ! ) ‘I I V : ) Y L ! provisi Yes Solicitors' Offices Yes - Other service or product
information to SLED, and sharing of information with SCCPC for its compilation of annual reports.
Provides authority for the Solicitors to establish traffic education programs, requires each program
23 17-22-310 State Statute to include a community service and educational component, and requires SCCPC to oversee Yes Solicitors' Offices Yes - Other service or product
administrative procedures for such programs.
Requires that each Solicitor with a traffic education program submit an annual report to the
24 17-22-360 State Statute a prog P Yes Solicitors; public Yes - Providing report

Treasurer and SCCPC, with SCCPC charged with making the reports available for public inspection.

The contents of this chart are considered sworn testimony from the Agency Director.




Laws
(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding

Commission on Prosecution Coordination

January 2018 PER

Date of Submission April 6, 2018
Customer/Client Deliverable
Does this law specify Does the law specify a
who (customer) the If yes, who is/are the deliverable (service or product
Item # Law Number Jurisdiction Type of Law Statutory Requirement and/or Authority Granted ( ) ¥ / ( P )
agency must or may customer(s)? the agency must or may
serve? (Y/N) provide? (Y/N)
Requires the Solicitors to provide identifying information on all participants in the traffic education
25 17-22-370 State Statute g p, o y g o ) P 'p Yes Solicitors' Offices Yes - Other service or product
programs to SCCPC for use in determining eligibility for a traffic education program.
Provides authority for the Solicitors to establish alcohol education program, requires each program
26 17-22-510 State Statute to include a community service and educational component, and requires SCCPC to oversee Yes Solicitors' Offices Yes - Other service or product
administrative procedures for such programs and consult with DAODAS before approving such.
Provides for disposition of cases of successful and unsuccessful completion of an alcohol education
27 17-22-530 State Statute program, and retention of records by SCCPC to ensure that a person does not benefit from the Yes Solicitors' Offices Yes - Other service or product
provisions of this article more than once.
Requires the Solicitors to provide identifying information on all participants in the alcohol education
28 17-22-560 State Statute au! ! p. viae ) AI v g,l, . I particip . ! ueatt Yes Solicitors' Offices Yes - Other service or product
programs to SCCPC for use in determining eligibility for an alcohol education program.
Requires SCCPC to collect data on all programs administered by a circuit solicitor, SCCPC, or a court,
hich divert offenders from prosecution to an alternative program or treatment, to provide an Solicitors; Sentencing Reform L
29 17-22-1120 State Statute wh W p u . N Ap & provi Yes c! ) AI & . Yes - Providing report
annual report to the Sentencing Reform Oversight Committee, and to make the annual report Oversight Committee; public
available for public inspection.
Provides that SCCPC Executive Director or his designee is to serve on the Adult Protection Adult Protection Coordinatin Yes - Serving on board,
30 43-35-310 State Statute viaes 1 - xecutive B 15 designee 1 v ! ! Yes ! lon ~oorainating (OeTVing ,
Coordinating Council. Council commission, or committee
Provides, in the SCCPC appropriations, that the amount appropriated and authorized in this section
for criminal domestic violence prosecution shall be apportioned among the circuits on a pro-rata
Proviso 60.7, 2017-2018 erm nestic v prosecut | be apporty mone the cired! pro-re
e ) basis; and requires SCCPC to collect and retain non-privileged information and data regarding L
31 S.C. Appropriation Act, State Proviso o . ) ) ) Yes General Assembly Yes - Providing report
Part 1B criminal domestic violence prosecution and provide the General Assembly with an annual report.
(This proviso is included twice in the Laws Chart because it imposes two deliverables - it is here for
the deliverable of providing an annual report to the General Assembly.)
Provides, in the SCCPC appropriations, that the amount appropriated and authorized in this section
for driving under the influence prosecution shall be apportioned among the circuits on a pro-rata
Proviso 60.9, 2017-2018 ¢ariving und inriuence prosecution apportio NG the circurts on a pro-re
e ) basis; and requires SCCPC to collect and retain non-privileged information and data regarding driving L
32 S.C. Appropriation Act, State Proviso ) ) ) ) ) Yes General Assembly Yes - Providing report
Part 1B under the influence prosecution and provide the General Assembly with an annual report. (This
proviso is included twice in the Laws Chart because it imposes two deliverables - it is here for the
deliverable of providing an annual report to the General Assembly.)
Proviso 117.62, 2017-
’ Provides that hiring salaries and salary increases for the agency heads of SCCPC and SCCID shall be
33 2018 S.C. Appropriation State Proviso 8 Y gency No N/A No

Act, Part 1B

subject to all provisions related to agency heads covered by the Agency Head Salary Commission.

The contents of this chart are considered sworn testimony from the Agency Director.



Laws
(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding

Commission on Prosecution Coordination

January 2018 PER

Date of Submission April 6, 2018
Customer/Client Deliverable
Does this law specify Does the law specify a
who (customer) the If yes, who is/are the deliverable (service or product
Item # Law Number Jurisdiction Type of Law Statutory Requirement and/or Authority Granted ( ) ¥ / ( P )
agency must or may customer(s)? the agency must or may
serve? (Y/N) provide? (Y/N)
Attorneys employed by the
Office of Att G |
Proviso 117.63, 2017- Creates the Prosecutors and Defenders Public Service Incentive Program, which allows up to $5,000 SCCICPeCothe (?c:rr;er::isseigsrjr;
34 2018 S.C. Appropriation State Proviso reimbursement per year (not to exceed $40,000 total) for law school student loan payments based Yes indi eéwt Defense. a Circuit Yes - Other service or product
Act, Part 1B upon years of service and student loan. *This program is not currently funded. ) g ) !
Solicitors Office or a county
Public Defenders Office
Requires SCCPC and SCCID to provide detailed expenditure reports and associated revenue streams
Proviso 117.109. 2017 for each individual circuit, revenue streams shall include, but not be limited to, state funds, local Chairman of the House Ways
e ) funds, federal funds, and also nongovernmental sources of funds, by no later than September first, and Means Committee; L
35 2018 S.C. Appropriation State Proviso L ) e : ) Yes ) Yes - Providing report
Act Part 1B on the prior fiscal year, to the appropriate commission, and then provide the Chairman of the House Chairman of the Senate
’ Ways and Means Committee and Chairman of the Senate Finance Committee with a combined Finance Committee
report bv September fifteenth of the current fiscal vear.
Provides for, among other things, the office and election of the 16 Circuit Solicitors, their term of]
S.C. Constitution Article office, gives the General Assembly the authority to establish the requirements for the office of|
36 tution Arti State Statute ce, gV A v uthority bl equire " No N/A No
V, Section 24 Solicitor, and designates the Attorney General as the chief prosecuting office of the state with the
authority to supervise the prosecution of all criminal cases in courts of record.
PASS THROUGH FUNDS TO SOLICITOR'S OFFICES
The below statutory provisions and budget provisos relate to funds received by the Solicitors" Offices
that pass through SCCPC.
Proviso 60.1, 2017-2018 ) ) e - ) I
v e ) Provides, in the SCCPC appropriations, for the salary of the Solicitors (not less than a full-time circuit, )
37 S.C. Appropriation Act, State Proviso ) Yes N/A Yes - Other service or product
court judge).
Part 1B
Proviso 60.2, 2017-2018
! Provides, in the SCCPC appropriations, for a $500 monthly expense allowance for each Circuit] )
38 S.C. Appropriation Act, State Proviso Solicitor pprop ? v &P Yes N/A Yes - Other service or product
Part 1B ’
Proviso 60.3,2017-2018 ) . L ) e
v e ) Provides, in the SCCPC appropriations, how the money appropriated for the Judicial Circuits (16) )
39 S.C. Appropriation Act, State Proviso ) ) o Yes N/A Yes - Other service or product
State Support is to be apportioned among the circuits.
Part 1B
Proviso 60.4, 2017-2018 Authorizes, in the SCCPC appropriations, for the carrying forward, of any unexpended balance in the
40 S.C. Appropriation Act, State Proviso Judicial Circuits (16) State Support funds, for the operation of the solicitors office relating to Yes N/A Yes - Other service or product
Part 1B operational expenses

The contents of this chart are considered sworn testimony from the Agency Director.



Laws January 2018 PER
(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding Commission on Prosecution Coordination
Date of Submission April 6, 2018
Customer/Client Deliverable
Does this law specify Does the law specify a
ho (customer) the If yes, who is/are the deliverable (service or product
Item # Law Number Jurisdiction Type of Law Statutory Requirement and/or Authority Granted who (cu ) 1, T V (servi PO
agency must or may customer(s)? the agency must or may
serve? (Y/N) provide? (Y/N)

Provides, in the SCCPC appropriations, that the amounts appropriated by the General Assembly for|
Proviso 60.5, 2017-2018 solicitors (?fﬂces shall be in addition to any amount§ presently being provided by thg coun‘ty for|
these services and may not be used to supplant funding already allocated for such services without

41 S.C. Appropriation Act, State Proviso . ) o } ) ) No N/A No
ppropriaty Vi any additional charges, and requires the Solicitors to notify the Chairman of the Senate Finance /

Part 1B
Committee and the Chairman of the House Ways and Means Committee if a county reduces the
amount of support provided to the solicitors office below the level provided in the prior fiscal year.
Proviso 60.6, 2017-2018 Provides, in the SCCPC appropriations, that, when funds are available, the amount appropriated and
42 S.C. Appropriation Act, State Proviso authorized in Part |IA, Section 60 for Solicitors Victim/Witness Assistance Programs shall be Yes N/A Yes - Other service or product
Part 1B apportioned among the circuits and sets out the manner of apportionment.

Provides, in the SCCPC appropriations, that the amount appropriated and authorized in this section
for criminal domestic violence prosecution shall be apportioned among the circuits on a pro-rata
basis; and requires SCCPC to collect and retain non-privileged information and data regarding
criminal domestic violence prosecution and provide the General Assembly with an annual report.
(This proviso is included twice in the Laws Chart because it imposes two deliverables - it is here for
the deliverable of disbursing funds to the Solicitors' Offices.)

Proviso 60.7, 2017-2018
43 S.C. Appropriation Act, State Proviso
Part 1B

Yes General Assembly Yes - Other service or product

PTOVIOES, M the SCCPT appropriations, NOW Tunds appropriated Tor VICUM/WITNess PTOgrams must
be divided among the judicial circuits; requires that such funds must be used only for the purpose of
establishing a Victim/Witness Program; sets out minimum services to be provided by a
Victim/Witness Program; provides that the amounts appropriated by the General Assembly for
solicitors offices shall be in addition to any amounts presently being provided by the county for
these services and may not be used to supplant funding already allocated for such services; provides
that any reduction by any county in funding for victim assistance programs in solicitors offices shall
result in a corresponding decrease of state funds provided to the solicitors office in that county for
victim assistance services; and requires that each Solicitor submit an annual financial and
programmatic report describing the use of these funds to the Governor, the Attorney General, the
Chairman of the Senate Finance Committee, and the Chairman of the House Ways and Means

Committoo

Proviso 60.8, 2017-2018
44 S.C. Appropriation Act, State Proviso
Part 1B

Yes N/A Yes - Other service or product

Provides, in the SCCPC appropriations, that the amount appropriated and authorized in this section
for driving under the influence prosecution shall be apportioned among the circuits on a pro-rata
basis; and requires SCCPC to collect and retain non-privileged information and data regarding driving
under the influence prosecution and provide the General Assembly with an annual report. (This
proviso is included twice in the Laws Chart because it imposes two deliverables - it is here for the
deliverable of disbursing funds to the Solicitors' Offices.)

Proviso 60.9, 2017-2018
45 S.C. Appropriation Act, State Proviso
Part 1B

Yes General Assembly Yes - Providing report

The contents of this chart are considered sworn testimony from the Agency Director.



Laws
(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding

Commission on Prosecution Coordination

January 2018 PER

Date of Submission April 6, 2018
Customer/Client Deliverable
Does this law specify Does the law specify a
who (customer) the If yes, who is/are the deliverable (service or product
Item # Law Number Jurisdiction Type of Law Statutory Requirement and/or Authority Granted ( ) ¥ / ( P )
agency must or may customer(s)? the agency must or may
serve? (Y/N) provide? (Y/N)
Proviso 60.10, 2017-
’ Provides, in the SCCPC appropriations, that the amount appropriated and authorized in this section
46 2018 S.C. Appropriation State Proviso Vf I ) p,p priat . 8 PP p I ) . 5 I‘ ! ! Yes N/A Yes - Other service or product
for violent crime prosecution shall be apportioned among the circuits on a pro-rata basis
Act, Part 1B
Proviso 60.11, 2017-
’ Provides, in the SCCPC appropriations, for the distribution of the amount appropriated in this Act|
47 2018 S.C. Appropriation State Proviso v I, . pp' priat! L IStrbUH ! ppropr! ! ! Yes N/A Yes - Other service or product
and authorized for Solicitors' caseload equalization.
Act, Part 1B
Proviso 60.12, 2017-18
’ Provides, in the SCCPC appropriations, for the distribution of the summary court domestic violence
48 S.C. Appropriation Act, State Proviso v AI ) ppropriat IStributt ! v cou eV Yes N/A Yes - Other service or product
prosecution funding.
Part 1B
Proviso 67.6, 2017-2018 Provides, in the SCDJJ appropriations, for the funding of juvenile arbitration programs in the circuits
49 S.C. Appropriation Act, State Proviso and a community advocacy program in the First Judicial Circuit, that SCDJJ shall contract with the No N/A No
Part 1B Solicitors' Offices to provide.
] Provides that, if funds in the South Carolina Victims' Compensation Fund exceed the amount
Proviso 934, '20'17_2018 ) required to operate the State Office of Victims Assistance and pay claims of crime victims, the first
>0 >.C. Appropriation Act, State Proviso $650,000 of such excess must be used for Victim/Witness programs by distribution to Judicial No N/A No
Part 18 Circuits based on a formula and criteria developed by the policy committee.
Provides that a portion of fees assessed on motions filed in common pleas and family courts (the Solicitors' Offices in the Third,
51 8-21-320 State Statute first $450,000 of fees collected) are to be used to fund drug court in the Third, Fourth, and Eleventh Yes Fourth, and Eleventh Judicial | Yes - Other service or product
Judicial Circuits (funds are to pass through SCCPC) Circuits
Provides that conditional discharge fee (S350 in General Sessions Court and $150 in summary court
52 44-53-450(C) State Statute Vi o ! ,I ) & ($ ! I 8 > nsu y court) Yes Solicitors' Offices Yes - Other service or product
are to be distributed to solicitors per capita to be used only for drug courts (pass through SCCPC)
Provides that a portion (18.50%) of $25 surcharge imposed on all fines, forfeitures, escheatments,
53 14-1-212 State Statute or other monetary penalties imposed on all misdemeanor traffic offenses or non-traffic violations Yes Solicitors' Offices Yes - Other service or product
are distributed to Solicitors (pass through SCCPC)
150 surcharge on all drug convictions distributed to solicitors to be used only for drug courts (pass
54 14-1-213 State Statute ? n & ue vieH ISty I ! Y ug courts (p Yes Solicitors' Offices Yes - Other service or product
through SCCPC)
Part 1A, Section 60,
55 2017-2018S.C. State Statute State funds provided for Solicitors' Offices Yes Solicitors' Offices Yes - Other service or product
Appropriation Act
56 17-15-260 State Statute Provjdes that 25% Qf f‘unds‘ co'llected undet Chapter 15, titlg 17 (bond forfeitures), are to be No N/A No
remitted to the Solicitor's Office in the county in which the forfeiture was ordered.
Provides that 20% of the proceeds of forfeited property (from drug offenses - 44-53-520 and 530;
57 44-53-530(e) State Statute retail theft - 16-13-135; animal fighting - 16-27-55; and counterfeit goods - 39-15-1195) are to be No N/A No

distributed to the prosecuting agency (does NOT pass through SCCPC)

The contents of this chart are considered sworn testimony from the Agency Director.
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58

17-22-350(B) & (C)

State

Statute

Provides that Traffic Education Programs $140 application fee for Summary Court level offenses -
after 9.17% is paid to county government the balance is paid to treasurer and 6.74% distributed to
solicitors per capita

Yes

Solicitors' Offices

Yes - Other service or product

SOLICITOR DUTY OR OBLIGATION
Below are statutes that expressly impose a duty or obligation (mandatory) on Solicitors; because
they do not impose duties on SCCPC the last columns regarding deliverables and customers reflect
that.

59

1-7-50

State

Statute

Provides that in the event that any officer or employee of the State, or of any political subdivision
thereof, be prosecuted in any action, civil or criminal, or special proceeding in the courts of this
State, or of the United States, by reason of any act done or omitted in good faith in the course of his
employment, the Attorney General, when requested in writing by any such officer or employee, to
appear and defend the action or proceeding in his behalf through a member of his staff or by any
Solicitor or assistant solicitor he directs to do so.

No

N/A

No

60

1-7-55

State

Statute

Provides that the Attorney General or his designee who defends a civil action or proceeding on
behalf of any officer or employee of the State, or of any political subdivision of the State, may, in his
discretion, upon the request of the officer or employee, enter and prosecute a counter-claim, cross-
action, or any other appropriate action in the suit on behalf of the officer or employee.

No

N/A

No

61

1-7-60

State

Statute

Provides that, before a defense under 1-7-50 is undertaken, an investigation must be made by the
Attorney General or his designee to determine whether the officer or employee was acting in good
faith, without malice, and in the course of his employment.

No

N/A

No

62

1-7-80

State

Statute

Provides that the Attorney General shall, out of the annual appropriation for the Attorney General
for the expenses of litigation, pay for dockets for the several circuit solicitors and those other|
expenses as he may deem advisable.

No

N/A

No

63

1-7-100

State

Statute

Provides that the Attorney General shall consult with and advise the solicitors in matters relating to
the duties of their offices and, when he determines the interest of the State requires it, he shall:

(1) assist the solicitors by attending the grand jury in the examination of any case in which the party
accused is charged with a capital offense; and (2) be present at the trial of any case in which the
State is a party or interested and, when so present, shall have the direction and management of
such prosecution or suit.

No

N/A

No

64

1-7-310

State

Statute

Provides for the Office of Solicitor, the qualifications for such, the term of office, and when such
term begins and ends.

No

N/A

No

The contents of this chart are considered sworn testimony from the Agency Director.
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agency must or may customer(s)? the agency must or may
serve? (Y/N) provide? (Y/N)
Sets out the duties of the office of Solicitor: Solicitors shall perform the duty of the Attorney
General and give their counsel and advice to the Governor and other State officers, in matters of
65 1-7-320 State Statute public concern, whenever they shall be, by them, required to do so; and they shall assist the No N/A No
Attorney General, or each other, in all suits of prosecution on behalf of this State when directed so
to do bv the Governor or called upon by the Attornev General.
Provides that elected Solicitors shall be full-time state employees, have a salary provided by the
66 1-7-325 State Statute General Assembly, the same subsistence and mileage as circuit court judges, and one full-time No N/A No
secretary whose salary shall be provided by the General Assembly.
67 1-7-330 State Statute Places duties on the Solicitors in regard to the dockets for general sessions court. No N/A No
Requires Solicitors to attend inquests and preliminary hearings in capital cases upon request of]
68 1-7-340 State Statute au! 1 nqu prefiminary hearings in capt upon requ No N/A No
coroner or sheriff.
Requires Solicitors, as assigned by Attorney General, to represent in both civil and criminal matters,
all institutions, departments, and agencies of the State within their respective circuits, and to
69 1-7-350 State Statute represent the state in in extradition proceedings in other states and in criminal matters outside their No N/A No
circuits in case of the incapacity of the local solicitor or otherwise.
Provides for salary and expenses of Solicitors, and prohibits additional compensation other than
70 1-7-360 State Statute expenses as allowed; also requires that all costs from defendants be remitted to the county No N/A No
treasurer for the use of the State.
Allows Solicitors to defend accused persons when their duty does not require them to prosecute
71 17370 State Statute thenqu “l used p W rauty aut prosecu No N/A No
72 1-7-380 State Statute Prohibits Solicitors from engaging in litigation against the State or any of its departments. No N/A No
73 1-7-390 State Statute Provides for the filling of any vacancy in the office of Solicitor. No N/A No
74 1.7-396 State Statute Provides that full-time .investigators shall have police powers of a deputy sheriff and must post bond No N/A No
and take the oath required of constables.
Makes it a misdemeanor crime (to be prosecuted by the Attorney General) for a Solicitor, in the
blic discharge of his duties, to be drunk, intoxicated, or in any extent disabled by the use of]
75 1-7-400 State Statute  |PoDC discharg s dutie unk, intox: in any extent di oy the u No N/A No
intoxicating liquors, and requires that a Solicitor who engages in such behavior to be dismissed from
office.
Provides that the Solicitors may appoint as many assistant solicitors, investigators and secretaries as
76 1-7-405 State Statute deemed necessary, that their salaries are to be provided by the counties, and that they shall serve at No N/A No
the pleasure of the Solicitors.
Provides that each Judicial Circuit shall have one assistant solicitor and one investigator who are full-
77 1-7-406 State Statute time employees who shall serve at the pleasure of the Solicitor and be paid by funds provided by the No N/A No
General Assembly; allows for the state funds provided to be utilized with local and federal funds.

The contents of this chart are considered sworn testimony from the Agency Director.
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78

1-7-407

State

Statute

Requires each Solicitor to enter into an agreement with a county within his/her circuit to administer]
the funds provided by the state and the funds shall be directed to that administering county, which
shall account for the receipt and disbursement of the funds separately from any other funds
administered by the county. Also provides that funds may be used to cover salary, fringe, and travel
of additional staff, and that staff employed under 1-7-406 and 407 shall be employees of the
administering countv.

No

N/A

No

79

1-7-410

State

Statute

Requires Solicitor of the Fourteenth Judicial Circuit to advise with and aid the grand jury of Colleton
County in its duties and the coroner or magistrate of Colleton County in inquisitions.

No

N/A

No

80

1-7-420

State

Statute

Provides that the Solicitor of the First Judicial Circuit may appoint a Dorchester County attorney as
an assistant solicitor in Dorchester County, upon the approval of the local legislative delegation,
whose term of office shall be coterminous with the Solicitor, and that the salary and other expenses
shall be covered by Dorchester County.

No

N/A

No

81

1-7-430

State

Statute

Provides the Solicitor of the First Judicial Circuit may appoint an attorney residing in the circuit to
serve as an assistant solicitor at the pleasure of the solicitor, with the salary to be paid from funds
provided by Public Law 90-351, The Omnibus Crime Control and Safe Streets Act of 1968, as
amended.

No

N/A

No

82

1-7-440

State

Statute

Provides the Solicitor of the Third Judicial Circuit may appoint an attorney residing in the circuit to
serve as an assistant solicitor at the pleasure of the solicitor, with the salary to be paid from funds
provided by Public Law 90-351, The Omnibus Crime Control and Safe Streets Act of 1968, as
amended.

No

N/A

No

83

1-7-450

State

Statute

Provides that the Solicitor of the Fourth Judicial Circuit may appoint an attorney residing in the
circuit to serve as an assistant solicitor, whose term of office shall be coterminous with the Solicitor,
and who shall receive a salary as provided by the General Assembly, one fourth of which shall be
paid by each county of the circuit.

No

N/A

No

84

1-7-460

State

Statute

Provides that the Solicitor of the Fifth Judicial Circuit may appoint competent attorneys residing in
the circuit to serve as assistant solicitors, whose term of office shall be coterminous with the
Solicitor, and who shall receive a salary as provided by the respective county councils.

No

N/A

No

85

1-7-470

State

Statute

Provides that the Solicitor of the Seventh Judicial Circuit may appoint a competent attorney residing|
in Spartanburg County to serve as assistant solicitor in Spartanburg County (and thereafter
commissioned by the Governor), whose term of office shall be coterminous with the Solicitor, and
who shall receive a salary from Spartanburg County as provided by the General Assembly and $800
per year for travel; the assistant solicitor shall appear and represent the State in magistrates' courts
when requested by the sheriff's department or highway patrol located in Spartanburg County, and
he shall prosecute appeals from magistrates' courts in that county.

No

N/A

No

The contents of this chart are considered sworn testimony from the Agency Director.
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86

1-7-480

State

Statute

Creates in the Eighth Judicial Circuit Solicitor's Office an assistant solicitor position, with a salary
equal to one half of that received by the solicitor and the same amount for expenses as the Solicitor,
with each county in the circuit to pay its pro rata share of such salary and expense allowance.

No

N/A

No

87

1-7-490

State

Statute

Provides that the Solicitor of the Ninth Judicial Circuit may appoint seven competent attorneys
residing in the circuit as assistant solicitors, six in Charleston County (two upon the approval of the
local legislative delegation) and one in Berkeley County (upon the approval of the local legislative
delegation); and provides for salaries to be paid by the respective counties.

No

N/A

No

88

1-7-500

State

Statute

Provides that the Solicitor of the Tenth Judicial Circuit may appoint an attorney residing in the circuit
as an assistant solicitor, upon the approval of the legislative delegation from Anderson and Oconee
Counties, whose term of office shall not exceed that of the Solicitor; and provides for the salary and
other compensation and how it is to be distributed between the two counties.

No

N/A

No

89

1-7-510

State

Statute

Provides that the Solicitor of the Thirteenth Judicial Circuit may appoint a Greenville County
attorney as a full-time assistant solicitor in Greenville County, whose term of office shall be
coterminous with the Solicitor's, and that the salary and other expenses shall be covered by
Greenville County.

No

N/A

No

90

1-7-520

State

Statute

Creates in the Fourteenth Judicial Circuit Solicitor's Office an assistant solicitor position, with a salary
equal to one half of that received by the solicitor and the same amount for expenses as the Solicitor,
with each county in the circuit to pay its pro rata share of such salary and expense allowance.

No

N/A

No

91

1-7-530

State

Statute

Provides that the Solicitor of the Thirteenth Judicial Circuit may appoint an attorney residing in the
circuit as a full-time assistant solicitor for a term of one year, and the salary and other expenses shall
be covered by Union and York Counties.

No

N/A

No

92

1-7-533

State

Statute

Provides that the Solicitor of the Third Judicial Circuit may appoint a special investigator, who may
carry a handgun while engaged in official duties, who is required to post a bond and who will be
commissioned by the Governor; he shall have the powers and duties of a constable.

No

N/A

No

93

1-7-540

State

Statute

Provides that the Solicitor of the Ninth Judicial Circuit may appoint two competent circuit residents
to serve as special investigator and assistant special investigator, whose term shall not exceed that|
of the Solicitor; they may carry a handgun while engaged in official duties, must post a bond and be
commissioned by the Governor, and shall have the powers and duties as constables; their salaries
shall be covered by Charleston County and the special investigator shall receive a spending
allowance of not less than $1.500.

No

N/A

No

94

1-7-710

State

Statute

Provides that, in cases in which the right of the State may be involved, persons claiming under the
State shall call on the Attorney General, or on the solicitors in their respective circuits, to defend the
right of the State.

No

N/A

No

95

1-7-720

State

Statute

Requires that the Attorney General and solicitors shall sue for the penalties incurred by any public|
officer or board of public officers.

No

N/A

No

The contents of this chart are considered sworn testimony from the Agency Director.
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Requires the Attorney General and solicitors to conduct annual examinations to determine if the
county clerks of the court, sheriff, and register of deeds have discharged their duties; and make a
9% 1.7-730 State Statute Y e . & A & No N/A No
report to the circuit court in each county at the fall term in each year and also to the General
Assembly at its annual session.
Authorizes a Solicitor to employ outside counsel, in his discretion, without approval of the Attorney
General, for civil forfeiture proceedings arising from criminal activity or from estreatment of bail
97 1-7-750 State Statute s for e ture proceedings arising iminal actvity ' No N/A No
bonds; in other matters, the circuit solicitor must obtain written approval of the Attorney General
prior to retaining counsel to or filing a civil cause of action.
Provides that Solicitors are to be paid a salary provided by the General Assembly in the annual
98 1-7-1000 State Statute vides t “ pal v provided by v u No N/A No
appropriations act.
99 7-17-10 State Statute Provides that a Solicitor is to serve on the county board of canvassers No N/A
Requires the Attorney General or a Solicitor to immediately prosecute a person violating Section 7-
100 7-25-200 State Statute au ey a~oliattor fo | |ately prosecute a person viofating >ect! No N/A No
25-200 (unlawful inducement to file for or withdraw from candidacy for election).
Requires Solicitors to prosecute the forfeiture of goods, wares, merchandise, or other property
101 12-21-2930 State Statute . . . . No N/A No
seized under Chapter 21, Title 12 (stamp and business license tax).
Authorizes Solicitors to establish and administer veterans treatment court programs, and sets out a
102 14-29-30 State Statute deadline if a Solicitor accepts funding from the General Assembly for implementation of the No N/A No
program.
Authorizes Solicitors to establish and administer mental health court programs, sets out a deadline if]
103 14-31-40 State Statute a Solicitor accepts funding from the General Assembly for implementation of the program, and No N/A No
requires that notice of referral of an offender into the program must be given to the victim(s).
104 16-3-26 State Statute Requires Solicitors to provide notice to the defense of an intention to seek the death penalty. No N/A No
Requires Solicitors to act as speedily as possible to apprehend and identify members of a mob and
bring them to trial; and authorizes a Solicitor to conduct any investigation deemed necessary by him
105 16-3-210 State Statute | © Y gatic vy No N/A No
in order to apprehend the members of a mob and may subpoena witnesses and take testimony
under oath.
106 16-3-450 State Statute Agthorizes the Attorn.ey Ge'neral or solicitor, if usihg .a person indicted for fighting a duel as a No N/A No
witness, to have the witness' name stricken from the indictment.
Requires Solicitors to provide notice to the defense of an intention to seek the death penalty on a
107 16-3-655 State Statute d et P ° o penaity No N/A No
charge of criminal sexual conduct with a minor.
Requires Solicitors, after an offender has been charged and upon the request of a person who is the
victim or a victim's legal guardian, of a criminal offense that involved the sexual penetration of the
victim's body or who has been exposed to body fluids during the commission of a criminal offense,
108 16-3-740 State Statute to petition the court for an order to have the offender tested for Hepatitis B and HIV, and, once the No N/A No
results are received, to notify the victim/victim's guardian, victim's attorney, offender, juvenile
offender's parent or guardian, offender's attorney, and the detention/prison facility where the
offender is incarcerated.

The contents of this chart are considered sworn testimony from the Agency Director.



Laws

(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding

Commission on Prosecution Coordination

Date of Submission

April 6, 2018

January 2018 PER

Customer/Client

Deliverable

Item #

Law Number

Jurisdiction

Type of Law

Statutory Requirement and/or Authority Granted

Does this law specify
who (customer) the
agency must or may

serve? (Y/N)

If yes, who is/are the
customer(s)?

Does the law specify a
deliverable (service or product)
the agency must or may
provide? (Y/N)

109

16-3-750

State

Statute

Authorizes a prosecuting officer, law enforcement officer, or other government official to request a
victim of an alleged criminal sexual conduct offense submit to a polygraph examination or other|
truth telling device as part of the investigation, charging, or prosecution of the offense if the
credibility of the victim is at issue, but such a request cannot be a condition for proceeding with the
investigation, charging, or prosecution of the offense.

No

N/A

No

110

16-3-1515

State

Statute

Sets out requirements and allowances for a victim seeking restitution, and authorizes the
prosecuting agency to set time limits for victims to provide information necessary to requesting and
determining restitution.

No

N/A

No

111

16-3-1545

State

Statute

Sets out obligations of a prosecuting agency to notify, inform, and assist victims in all criminal cases.

No

No

112

16-3-1550

State

Statute

Requires prosecuting agencies to make victim impact statements available to the defense prior to
sentencing, notify a court when a victim or witness deserves special consideration, and make
reasonable efforts to provide victims and witnesses with a waiting area that is separate from those
used by the defense.

No

N/A

No

113

16-3-1555

State

Statute

Requires prosecuting agencies to retain victim impact statements; not to provide to the defense
until after a defendant has been adjudicated or convicted; forward a copy with victim contact
information to SCDOC, SCPPP or SCDJJ as appropriate; inform the victim and witnesses of their
responsibility to provide and update it with SCDOC, SCPPP or SCDJJ as appropriate with their contact
information; and inform victims about the collection of restitution, fees, and expenses, the recovery
of property used as evidence, and how to contact SCDOC, SCDJJ, SCPPP, and the Attorney General,
as appropriate

No

N/A

No

114

16-3-1840

State

Statute

Requires the Solicitor, summary court judge, or other law enforcement agency to arrange for a bond
hearing before a circuit court judge or summary court judge for a defendant charged with
harassment in the first or second degree or stalking, who was ordered by a summary court judge to
undergo a mental health evaluation prior to setting bail.

No

N/A

No

115

16-3-2090

State

Statute

Authorizes the Attorney General or Solicitors to pursue forfeiture of property seized in relation to
trafficking in persons, and set outs procedure and process.

No

N/A

No

116

16-8-260

State

Statute

Requires the Solicitor or another prosecuting attorney to initiate forfeiture proceedings regarding:
firearms, ammunition to be used in a firearm, or dangerous weapons in the possession of a member|
of a criminal gang; money, negotiable instruments or valuables used in a pattern of criminal gang
activity or for the purpose of benefiting, promoting or furthering the interests of a criminal gang;
and any contraband, as defined in Section 16-8-230, or other asset owned or titled in the name of
the gang or an individual gang member when the contraband or asset has been used in a pattern of]
criminal gang activity or has been used for the purpose of benefiting, promoting, or furthering the
interests of a criminal gang; and provides other requirements and procedure.

No

N/A

No

The contents of this chart are considered sworn testimony from the Agency Director.
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Imposes duty on prosecuting attorney within whose circuit or county a violation of Section 16-9-440
117 16-9-450 State Statute (officer permitting prisoner to be taken by a mob or other unlawful assemblage of persons) occurs No N/A No
to forthwith institute a prosecution against such officer
118 16-25-320 State Statute Provides that a Solicitor shall serve on the Multidisciplinary Domestic Violence Advisory Committee. No N/A No
Requires the Solicitors, in each county or circuit, to facilitate the development of communit
119 16-25-510 State Statute quires N m > ac pme Y No N/A No
domestic violence coordinating councils based on public-private sector collaboration.
Sets out the purpose of a community domestic violence coordinating council: increase the
120 16-25-520 State Statute awareness and understanding of domestic violence and its consequences; reduce the incidence of| No N/A No
domestic violence; and enhance and ensure the safety of battered individuals and their children.
Sets out the minimum duties and responsibilities of a community domestic violence coordinating
council: (1) promoting effective strategies of intervention for identifying the existence of domestic
violence and for intervention by public and private agencies; (2) establishing interdisciplinary and
interagency protocols for intervention with survivors of domestic violence; (3) facilitating
121 16-25-530 State Statute communication and cooperation among agencies and organizations that are responsible for No N/A No
addressing domestic violence; (4) monitoring, evaluating, and improving the quality and
effectiveness of domestic violence services and protections in the community; (5) providing public
education and prevention activities; and (6) providing professional training and continuing education
activities
Sets out suggestions for membership of a community domestic violence coordinating council, and
122 16-25-540 State Statute provides that members shall develop memoranda of agreement among and between themselves to No N/A No
ensure clarity of roles and responsibilities in providing services to victims of domestic violence.
Provides that each community domestic violence coordinating council is responsible for generatin
123 16-25-540 State Statute , , y domestic: & P & & No N/A No
revenue for its operation and administration.
124 16-25-710 State Statute Domestic Violence Fatality Review Committees (title statute) No N/A No
Provides that, when a Domestic Violence Fatality Review Committee is discussing an individual case,
125 16-25-730 State Statute the meeting is closed to the public and not subject to FOIA; a violation of this provision is a No N/A No
misdemeanor.
Sets out detailed restrictions on discussing or sharing information received by, discussions of, and
the work of a Domestic Violence Fatality Review Committee; exempts information, documents, and
126 16-25-740 State Statute 4 v P ) No N/A No
records from disclosure under FOIA, discovery rules, or subpoena unless they are otherwise
available from other sources; and makes violation of the statutory provisions a misdemeanor.

The contents of this chart are considered sworn testimony from the Agency Director.
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127

16-25-750

State

Statute

Requires a Domestic Violence Fatality Review Committee to make recommendations when
appropriate regarding training, statutory changes, public education, training for first responders and
others, and the development and implementation of policies and procedures for its own
governance.

No

N/A

No

128

17-1-40

State

Statute

Sets out retention and expungement requirements for records, permissible uses of such, and
disclosure restrictions related to a charge against a person that has been expunged.

129

17-7-10

State

Statute

Requires the Solicitor or coroner to order an autopsy or post-mortem examination of dead bodies to
ascertain the cause of death.

No

N/A

No

130

17-7-15

State

Statute

Requires the law enforcement agency, coroner, or Solicitor who transports a human body for|
autopsy or other post-mortem examination to provide for return transportation to the next of kin if|
they reside in South Carolina.

No

N/A

No

131

17-15-55

State

Statute

Requires the Solicitors to provide proof to the court at a bond revocation or modification hearing
that reasonable efforts were made to notify the defense attorney and bond surety of the time and
date of the hearing; and, when a person commits a violent crime while out on bond from the
commission of another violent crime, the prosecuting agency must notify the victims of both the
initial and subsequent crimes of any hearings related to bond.

No

N/A

No

132

17-15-170

State

Statute

Requires the Solicitor or other person acting for the Attorney General when bond is forfeited by
noncompliance with its conditions, to immediately issue a notice to summon every party bound in
the forfeited recognizance to appear at the next ensuing court to show cause, if he has any, why|
judgment should not be confirmed against him.

No

N/A

No

133

17-19-70

State

Statute

Provides Solicitors' responsibilities in regard to indictment of corporations.

No

N/A

No

134

17-22-10

State

Statute

Pretrial Intervention (Act title)

No

N/A

No

135

17-22-20

State

Statute

Sets out definitions for the Pretrial Intervention Act

No

N/A

No

136

17-22-50

State

Statute

Sets out who Is not eligible Tor a pretrial intervention: (1) a person who has previously been
accepted into an intervention program, or (2) a person charged with one of the following offenses,
unless the Solicitor determines the elements of the crime do not fit the crime: (a) blackmail; (b)
driving under the influence or driving with an unlawful alcohol concentration; (c) a traffic-related
offense which is punishable only by fine or loss of points; (d) a fish, game, wildlife, or commercial
fishery-related offense which is punishable by a loss of eighteen points as provided in Section 50-9-
1120; (e) a crime of violence as defined in Section 16-1-60; or (f) an offense contained in Chapter 25
of Title 16 if the offender has been convicted previously of a violation of that chapter or a similar

offense in another iurisdiction

No

N/A

No

137

17-22-55

State

Statute

Provides for an additional charge and forfeiture of any seized and confiscated property as a
condition of admission to the pretrial intervention program of a person charged with a fish, game,
wildlife, or commercial fishery-related offense, which does not disqualify the person for
intervention.

No

N/A

No

The contents of this chart are considered sworn testimony from the Agency Director.
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138

17-22-60

State

Statute

Sets out the standards of eligibility for a pretrial intervention program: (1) there is substantial
likelihood that justice will be served if the offender is placed in an intervention program; (2) it is
determined that the needs of the offender and the State can better be met outside the traditional
criminal justice process; (3) it is apparent that the offender poses no threat to the community; (4) it
appears that the offender is unlikely to be involved in further criminal activity; (5) the offender, in
those cases where it is required, is likely to respond quickly to rehabilitative treatment; (6) the
offender has no significant history of prior delinquency or criminal activity; and (7) the offender has
not previously been accepted in a pretrial intervention program.

No

N/A

No

139

17-22-70

State

Statute

Sets out information that the Solicitor may require an offender to furnish prior to admission to a
pretrial intervention program, and which must abide by laws regarding confidentiality.

No

N/A

No

140

17-22-80

State

Statute

Requires the Solicitor to ask the law enforcement agency employing the arresting officer and any
victim to comment in writing as to whether the defendant should be allowed to enter a pretrial
intervention program and consider any recommendations made.

No

N/A

No

141

17-22-90

State

Statute

Provides that if a domestic violence offender in a pretrial intervention program moves to a different
circuit, the Solicitor of the circuit to which the offender has moved has the authority to select and
approve the batterer's treatment program for the offender.

No

No

142

17-22-100

State

Statute

Provides for a time period (no later than 75 days after service of an arrest warrant or 10 days
following appointment of counsel) for application for an intervention, but gives the Solicitor the
discretion to waive it.

No

N/A

No

143

17-22-110

State

Statute

Provides for a $350 fee for participation in a pretrial intervention program pursuant to 17-22-100
(nonrefundable $100 application fee and, if accepted, a nonrefundable $250 participation fee);
Solicitor has discretion to allow fees to be paid in installments or waived in cases of indigency; all
fees are to deposited into a special account and used for operation of the pretrial intervention
program; and, while aggregate fees for application and participation shall not exceed $350, where
the solicitor determines that referral to another agency or program is needed to achieve
rehabilitation for a problem directly related to the charge, the defendant may be required to pay his
participation in that special program, except that no services may be denied due to inability to pay.

No

N/A

No

144

17-22-120

State

Statute

Requires that a specific written agreement, to be signed by both parties, be made between the
Solicitor and each defendant entering a pretrial intervention program, with the agreement to
include the terms of the program and the length of the program (including the period of time after
which the prosecutor will either dismiss the charge or seek a conviction based upon that charge);
and provides that the Commission on Alcohol and Drug Abuse shall provide training, if requested, to
counsel employees of the intervention programs, on the recognition of alcohol and drug abuse and
the local agency authorized by Section 61-12-20 shall provide services to alcohol and drug abusers if]
referred by pretrial intervention programs (no services may be denied due to an offender's inability
to nav)

No

N/A

No

The contents of this chart are considered sworn testimony from the Agency Director.
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145

17-22-140

State

Statute

Requires the offender to make restitution, as determined by the solicitor, prior to the completion of|
the pretrial intervention program.

No

N/A

No

146

17-22-150

State

Statute

Provides for the disposition of charges against offenders upon either successful or unsuccessful
completion of a pretrial intervention program.

No

N/A

No

147

17-22-170

State

Statute

Makes it a misdemeanor crime for any municipal, county, or state entity or any individual to
unlawfully retain or release information on a person's participation in a pretrial intervention
program; and exempts circuit solicitors or their staff in the performance of their official duties.

No

N/A

No

148

17-22-300

State

Statute

Traffic Education Program (Act title)

No

N/A

No

149

17-22-320

State

Statute

Provides that a person may be considered for a traffic education program if he has no significant
history of traffic violations, but that a person may not participate in a traffic education program
more than once; and provides that a person's participation in a traffic education program does not
prevent his participation in a pretrial intervention program pursuant Article 1, Chapter 22, Title 17.

No

N/A

No

150

17-22-330

State

Statute

Provides for the disposition of charges against offenders upon either successful or unsuccessful
completion of a traffic education program; and provides for termination from a program of a person
who receives a subsequent traffic violation during the six months following the issuance of the ticket
for which he entered the program.

No

N/A

No

151

17-22-340

State

Statute

Provides that each Solicitor may establish an Office of Traffic Education Program Coordinator whose
responsibility is to assist in the establishment and maintenance of the traffic education program.

No

N/A

No

152

17-22-350

State

Statute

PTOVIJES TOT @ NONTETundanle Tee oT Not more than $Z3U Tee T0 participate 1n a trarfic eaucation
program (nonrefundable $140 application fee and, if accepted, a nonrefundable participation fee of
no more than $140), that may not be reduced or suspended, but, in cases where a person is deemed
unable to pay, both fees must be waived; statute provides for distribution of the fees collected: (1)
for magistrate court offenses, 9.17% goes to the county for provision of services to victims of crime
(as provided in 14-1-207(D)) and 6.74% goes to the Solicitors (the remainder is divided pursuant to a
formula between other criminal justice related state agencies, including 23.62% to SCPPP, 15.12% to
SCCJA, 13.73% to SCAG, and 10.97% to SCCID); and (2) for municipal court offenses 9.17% goes to
the county for provision of services to victims of crime (as provided in 14-1-208(D)) and 6.74% goes
to the Solicitors (the remainder is divided pursuant to a formula between the state's general fund

and other agencies, including 10.25% to SCPPP, 10.13% to SCCIJA, 7.57% to SCAG, and 11.02% to
(Nalalln)

No

N/A

No

153

17-22-500

State

Statute

Alcohol Education Program Act (title statute).

No

N/A

No

154

17-22-520

State

Statute

Provides the eligibility requirements for the Solicitors' alcohol education program; and provides that|
a person's participation in an alcohol education program does not prevent his participation in a
pretrial intervention program pursuant to the provisions and conditions of Article 1 of Chapter 22,
Title 17.

No

N/A

No

The contents of this chart are considered sworn testimony from the Agency Director.
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155

17-22-540

State

Statute

Provides that each Solicitor may establish an Office of Alcohol Education Program Coordinator
whose responsibility is to assist in the establishment and maintenance of the alcohol education
program.

No

N/A

156

17-22-550

State

Statute

Provides for a 5250 fee for participation in an alcohol education program, except that, when the
solicitor contracts with education and supervision providers, the person also may be subject to
additional fees payable to the provider of these services; the Solicitor has discretion to reduce or
waive fees in cases of indigency (participation in an alcohol education program cannot be denied
due to an inability to pay fees); and all fees must be deposited into a special account and used for
operation of the alcohol education program.

No

N/A

No

157

17-22-710

State

Statute

Authorizes a Solicitor to establish, under his direction and control and with the agreement of the
county governing body, a Worthless Check Unit for the purpose of processing worthless checks and
to assist the victims of these cases in the collection of restitution; provides a fee schedule for such a
program and provides that an amount equal to the allowable administrative costs contained in
Section 34-11-70(c) must be added to the fee; provides that all fees collected by the Worthless
Check Unit in accordance with the fee schedule promulgated pursuant to this section must be
deposited into a fund known as the Worthless Check Fund maintained by the county treasurers of|
the counties comprising the circuit, other than court costs and an amount equal to the allowable
administrative costs contained in Section 34-11-70(c) which must be remitted to the treasurer for
deposit in the county general fund, and that funds collected and deposited into this fund must be
applied first to defray the costs of operating the Worthless Check Unit with the balance to be used
by the Solicitor to pay the normal operating expenses of his office; provides that funds generated
pursuant to this section may not be used to reduce the amount budgeted by the county to the
solicitor's office; and provides that unclaimed victim restitution must be transferred to the general
fund of the county.

No

N/A

No

158

17-22-910

State

Statute

Provides that all expungements of criminal records are to be administered by the Solicitors' Offices,
and that a person's eligibility for expungement of an offense contained in this section, or authorized
by any other provision of law, must be based on the offense that the person pled guilty to or was
convicted of committing and not on an offense for which the person may have been charged.

No

N/A

No

159

17-22-920

State

Statute

Requires the clerks of court to direct all inquiries about expungements to the Solicitors' Offices.

No

N/A

No

160

17-22-930

State

Statute

Requires that a person applying for an expungement use forms from the Solicitor's Office in the
circuit where the charge originated.

No

N/A

No

The contents of this chart are considered sworn testimony from the Agency Director.
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who (customer) the If yes, who is/are the deliverable (service or product
Item # Law Number Jurisdiction Type of Law Statutory Requirement and/or Authority Granted ( ) ¥ / ( P )
agency must or may customer(s)? the agency must or may
serve? (Y/N) provide? (Y/N)
Provides for a 5250 administrative Tee payable 1o the Solicitor's Office Tor the expungement service,
except where a person was found not guilty or the charge was dismissed other than as part of a plea
agreement; provides for the Solicitors' Offices to implement policies and procedures to ensure a
properly conducted process; impose duties related to signatures and providing copies; requires SLED
to verify and document that charges are appropriate for expungement before expungement signed
161 17-22-940 State Statute vertly and docu 1arges are appropriate for expung Xpung N No N/A No
and to receive $25 fee for this service; generally limits each expungement order to one charge;
allows Solicitor to waive fees for persons who, as victims of identity theft, have been falsely accused
of a crime; and requires each Solicitor to maintain a record of all fees collected which are to remain
confidential, except that they are to be made available to the Chairmen of the House and Senate
ludiciary Caommitteeg
Provides for the expungement of summary court charges by the summary court if a person is found
not guilty or the charges are dismissed or nolle prossed at no cost to the person, and sets out
162 17-22-950 State Statute gultty or the charg ISmissec P A P v No N/A No
process and timeline for such; and provides that a prosecution or law enforcement agency may file
an objection, which must be heard by the court of general sessions.
Requires the Solicitors to immediately notify the local probation office when a defendant is released
163 17-24-80 State Statute No N/A No
pursuant to Sections 17-24-40(C)(2)(a), 17-24-40(C)(2)(c), or 17-24-70(B). /
164 17-25-45 State Statute Requires Solicitors to prov'ide notice to the defense of an intention to seek life without parole not No N/A No
less than 10 days before trial.
Requires those in Solicitors' offices, other state agencies, and law enforcement to report to the
165 17-25-560 State Statute Office of the Attorney General, South Carolina Crime Victim Services Division, any knowledge they No N/A No
have of an offender's profit from a crime.
Requires Solicitors (or Attorney General if prosecuted the case) to respond to an application for post
166 17-28-50 State Statute quires Solicitors Y I prosecu ) toresp pplicat P No N/A No
conviction DNA testing
Authorizes the Attorney General, Solicitors, and their assistants to apply for an order to approve
167 17-29-30 State Statute installation and use of pen register or trace devices, and sets out required contents of an No N/A No
application.
168 99-3-545 State Statute Requires the Solicitors' Offices to prgsecute cases transferred from the general sessions court| No N/A No
docket to the summary courts and provide for an adequate record to be made of such cases.
Provides that Solicitors with five or more counties may establish a program for the prosecution of]
ersons charged with first offense criminal domestic violence so as to allow those charges to be
169 22-3-546 State Statute P ) & ) ) & Yes N/A Yes - Other service or product
handled in General Sessions Court (rather than Summary Court), and requires that the results of any
such programs be submitted to SCCPC.
Requires the Solicitors to notify SLED when a person whose DNA was included in the State DNA
170 23-3-660 State Statute Database upon arrest, issuance of courtesy summons, or indictment is eligible to have his DNA No N/A No
record and profile expunged.
Requires the Solicitors to institute proceedings against person(s) who misbrand hazardous materials,
171 23-39-80 State Statute guires t e P gs against person(s) w No N/A No
upon receipt of a report of a violation by the Commissioner of Agriculture.
172 24-26-10 State Statute Provides that a Solicitor shall serve on the Sentencing Guidelines Commission No N/A No

The contents of this chart are considered sworn testimony from the Agency Director.
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Requires Solicitors, when called upon by presidents of courts-martial and summary court officers, to
173 25-1-3115 State Statute quires Solicitors, w upon by prest u ' ummary court oft No N/A No
assist with the issuance of any writ, warrant, subpoena, or other process.
174 99-3-350 State Statute Requires Solicitors to gnsure Fhat all registers of deeds' and clerks of court comply with Section 29-3- No N/A No
350 (entry of cancellation on indexes) and prosecute violators.
Requires the Solicitors to enforce the provisions of Article, Chapter 3, Title 39 (Monopolies,
175 39-3-190 State Statute quires the solicttor provist ! P ' (Monopoli No N/A No
Conspiracies in Restraint of Trade, Boycotts and Sales at Less Than Cost).
Requires the Solicitors, if requested, to assist the Attorney General with the prosecution of offenses
under Article 1, Chapter 5, Title 39 (unfair trade practices) or, if a Solicitor is prosecuting such
176 39-5-130 State Statute | oo ATHC P ( P )or, if P & No N/A No
violations himself with the approval of the Attorney General, provide a full report to the Attorney
General at the conclusion of the prosecution.
Authorizes the Solicitors to institute criminal proceedings against persons who knowingly and
willfully transport, transfer, distribute, sell, or otherwise dispose of, or possess with intent to
177 39-15-1190 State Statute v transport, frans e P orp ) , No N/A No
transfer, transport, distribute, sell, or otherwise dispose of, an item having a counterfeit mark on it
or in connection with it.
178 39-25-70 State Statute Reguires Solicitors to prosecute person(s) ma}ngfacturing, s'elling, or offering for sale adulterated or| No N/A No
misbranded foods, upon report by the Commissioner of Agriculture
Requires Solicitors to prosecute violations of laws and regulations of the Department of Labor,
179 41-3-130 State Statute | onires >ond » prosecute vioiatl W guat P Yes N/A No
Licensing and Regulation upon request.
180 41-25-110 State Statute Authorizes Solic'itors and others to enforce the provisions of Chapter 25, Title 40 (Private Personnel No N/A No
Placement Services).
Requires the Attorney General or, at the request and direction of the Attorney General, a Solicitor to
181 41-27-590 State Statute prosecute violations of Chapters 27 through 41, Title 41 and any rules and regulations issued No N/A No
pursuant thereto.
182 43-35-560 State Statute Provides that a Solicitor shall serve on the Vulnerable Adults Fatalities Review Committee. No N/A No
Requires Solicitors -- either (a) upon a judicial determination that a defendant is unfit to stand trial
for the reasons set forth in Section 44-23-410 and is unlikely to become fit to stand trial in the
foreseeable future or (b on a judicial determination that a defendant is unfit to stand trial but
183 44-23-430 State Statute | uture or (b} upon a judici nation that s untt al by No N/A No
likely to become fit in the foreseeable future and hospitalization for up to an additional 60 days, the
defendant is still unfit to stand trial -- to initiate judicial admission proceedings in the probate court
pursuant to Sections 44-17-510 through 44-17-610 or Section 44-20-450 within fourteen days.
184 44-48-60 State Statute Provides t.hat a Solicitor is to serve on the Attorney General's prosecutor's review committee No N/A No
(sexually violent predator).
Authorizes the prosecution to present evidence at a hearing, for one convicted of a violation of]
185 44-53-460 State Statute A P P & : No N/A No
Section 44-53-370(a) or (c), for a reduced sentence for an accommodation offense.

The contents of this chart are considered sworn testimony from the Agency Director.
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agency must or may customer(s)? the agency must or may
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Authorizes the Attorney General or Solicitors to pursue and sets out process for forfeiture of]
property seized in relation to drug and counterfeit mark offenses (Sections 44-53-520 and 39-15-
1195); provides for the disposition of forfeited property; requires that prosecution agencies must|
186 44-53-530 State Statute keep forfeited monies and proceeds from the sale of forfeited property in a separate, special No N/A No
account and use only for expenses related to the prosecution of drug offenses and litigation of drug-
related matters; and provides that these monies cannot be used to supplant operating funds in the
current or future budsets
Requires Solicitors to prosecute violations of stock and poultry preparation laws, upon report by the South Carolina Department of )
187 46-27-870 State Statute qul . c! .p ute vioati pouftry prep ! WS, Up P v Yes ! I ) P Yes - Other service or product
Commissioner of Agriculture Agriculture
188 46-35-20 State Statute Requires Solicitors to petitipn the circuit courts for an ‘orf:ler removing or destroying neglected or Ves South Carolin.a Department of Yes - Other service or product
abandoned trees upon receipt of report from the Commissioner of Agriculture. Agriculture
Requires the Solicitors to notify the representative of a victim of the reckless vehicular homicide of]
189 56-5-2910 State Statute qu onet fy the rep Ve of a vict venieu “l No N/A No
the defendant's intent to seek reinstatement of his driver's license.
Requires the Attorney General, or the Solicitors as directed by the Attorney General, to collect the
$25 fine imposed upon clerks of court, magistrates, city recorders, and other public officers who fail
to report convictions, pleas and bond forfeitures as required by the statute (violations of 56-5-2930,
190 56-5-2970 State Statute P vietions, p forfeitures as required by the statute (violati ) No N/A No
56-5-2933, and any other laws or ordinances of this State that prohibit any person from operating a
motor vehicle while under the influence of intoxicating liquor, drugs, or narcotics), and deposit such
into the general fund of the State.
Requires the Solicitors to give notice of forfeiture proceedings for property used or possessed in
191 56-29-50 State Statute | oo “ give noftice of forferture proceedings Tor property u P ! No N/A No
violation of or to promote or facilitate a violation of Section 56-29-30 (chop shop).
Imposes an obligation on the Office of Regulatory Staff or the Solicitors to file suit to collect all fines
192 58-17-4140 State Statute poses an obligatic : guistory ‘ ) No N/A No
and forfeitures provided for in the General Railroad Law, unless otherwise expressed provided.
Requires the Attorney General, or the Solicitors as directed by the Attorney General, to collect the
25 fine imposed upon clerks of court, magistrates, city recorders, and other public officers who fail
193 61-6-4240 State Statute |° posed up et yre P . . No N/A No
to report convictions, pleas and bond forfeitures as required by the statute, and deposit such into
the general fund of the State.
194 61-6-4390 State Statute Requires the S.oli'citors 'to defen'd all s‘uits brought, before sales of chattel under Section 61-6-4370, No N/A No
by persons claiming an interest in or right to the chattel.
Requires Solicitors to bring an action against a person who violates provisions for manufacturin
195 61-10-270 State Statute aut 'l "8 1on against a person who vi provis| utacturing No N/A No
ethyl or methyl alcohol.
196 63-11-1930 State Statute Provides that a Solicitor is to serve on the State Child Fatality Advisory Committee. No N/A No
Requires the Solicitors' Offices to review recommendations by SCDSS as to intake of juveniles and
197 63-19-1010 State Statute make the final determination as to whether or not the juvenile is to be prosecuted in the family No N/A No
court.
Requires a prosecution agency, that is objecting to an expungement of juvenile records, to provide
198 63-19-2050 State Statute quires a prosecution agency, that 1s objecting Xpung Juven provi No N/A No
notice to the juvenile.

The contents of this chart are considered sworn testimony from the Agency Director.
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Date of Submission |Apri| 6,2018
Item # Deliverable Applicable Laws Is deliverable provided Optional - Service or Product component(s) Associated Organizational Unit Does the agency evaluate |Does the agency know |Does the Does the agency [Does the Does the law [ Additional comments from agency
because... (If deliverable is too broad to complete the remaining the outcome obtained by [the annual # of potential |agency know |evaluate agency know [allow the {Optional)
columns, list each product/service associated with the customers / individuals customers? the annual # |customer the cost it agency to
deliverable, and complete the remaining columns) who receive the service or of customers |satisfaction? incurs, per charge for the
product (on an individual served? unit, to provide |service or
or aggregate basis?) the service or |product?
product?
1A [Coordinate S.C. Code Ann. §1-7- Require Provides human resources assistance for the Solicitor and [Administrative Assistant Yes Yes Yes No Yes No SCCPC does not formally evaluate
administrative functions [940(A)(1) one administrative assistant in each Circuit. the outcome obtained by
of the Solicitors' Offices customers, but is informed if there
is a problem.
1B Require Coordinates and provides support for diversion programs |Executive Director and Yes Yes Yes No Yes No SCCPC does not formally evaluate
in the Solicitors' offices. Pre-Trial Intervention & Grants the outcome obtained by
Coordinator customers, but is informed if there
isanrohlem
2 Provide state budget S.C. Code Ann. §1-7- Require Prepares and submits budgets of Judicial Circuit Solicitors |Executive Director and Yes Yes Yes Yes No No
support to Solicitors 940(A)(2) to General Assembly. Administrative Assistant
3 Collect Judicial Circuit Proviso 117.109, 2017- Require Provides expenditure reports and revenue streams for Executive Director and Yes Yes Yes Yes Yes No
Solicitors' expenditure 2018 S.C. Appropriation Act each Judicial Circuit Solicitor to Chairmen of Senate Administrative Assistant
reports and submit to Part 1B Finance Committee and House Ways and Means
| egislature Committee
4 Encourage, develop, S.C. Code Ann. §1-7- Require Provides legal education and training for Solicitors' offices |Education Coordinator/Senior Staff Yes Yes Yes Yes No No See Note A at the bottom of the
coordinate, and conduct [940(A)(3) and affiliate services, other prosecution offices, and law |Attorney, chart.
legal education and enforcement. Staff Attorney, and
other training Traffic Safety Resource Prosecutor
(traffic_rolatad)
5 Provide legal updates S.C. Code Ann. §1-7- Require Provides case law updates, legislative summaries, and Education Coordinator/Senior Staff Yes Yes Yes Yes No No See Note B and C at the bottom of
940(A)(3) other legal updates to Solicitors' Offices and, as Attorney, the chart.
applicable, other prosecution offices. Staff Attorney, and
Traffic Safety Resource Prosecutor
(traffic_rolatad)
6 Monitor legislation S.C. Code Ann. §1-7- Not specifically mentioned [Monitors legislation related to criminal justice system, Executive Director, Yes Yes Yes Yes No No See Note B and D at the bottom of
940(A)(3) in law, but provided to  [juvenile justice system, evidence, court procedure, law Education Coordinator/Senior Staff the chart.
achieve the requirements [enforcement, and other matters related to prosecutors  |Attorney,
of the applicable law and prosecution, and prepares legislative summaries for |Staff Attorney, and
7 Monitor changes to S.C. Code Ann. §1-7- Not specifically mentioned [Provides announcements and summaries of potential and |Education Coordinator/Senior Staff Yes Yes Yes Yes No No See Note B and E at the bottom of
court rules affecting 940(A)(3) in law, but provided to  |actual changes to court rules for Solicitors' Offices and, as [Attorney and the chart.
prosecutors and achieve the requirements [applicable, and other prosecution offices. Staff Attorney
prosecution of the applicable law
8 Act as clearinghouse for [S.C. Code Ann. §1-7- Require Provides prosecution handbooks and other information  |Education Coordinator/Senior Staff Yes Yes Yes Yes No No See Note B and F at the bottom of

information and
distribution of
publications and other
information

940(A)(3)

related to the prosecution of criminal cases and affiliate
services.

Attorney,

Staff Attorney, and

Traffic Safety Resource Prosecutor
(traffic-related)

the chart.

The contents of this chart are considered sworn testimony from the Agency Director.




Deliverables

(Study Step 1: Agency Legal Directives, Plan and Resources)

#enw Responding |Commission on Prosecution Coordination
Date of Submission |Apri| 6,2018
Item # Deliverable Applicable Laws Is deliverable provided Optional - Service or Product component(s) Associated Organizational Unit Does the agency evaluate |Does the agency know |Does the Does the agency [Does the Does the law [ Additional comments from agency
because... (If deliverable is too broad to complete the remaining the outcome obtained by [the annual # of potential |agency know |evaluate agency know [allow the {Optional)
columns, list each product/service associated with the customers / individuals customers? the annual # |customer the cost it agency to
deliverable, and complete the remaining columns) who receive the service or of customers |satisfaction? incurs, per charge for the
product (on an individual served? unit, to provide|service or
or aggregate basis?) the service or |product?
product?

9 Provide technical service |S.C. Code Ann. §1-7- Require Responds to requests for assistance from prosecutors Education Coordinator/Senior Staff Yes Yes Yes Yes No No See Note B at the bottom of the
(legal assistance) and 940(A)(3) (including law enforcement officers who prosecute their |Attorney, chart.
support own cases) with substantive and practical questions Staff Attorney, and

related to specific criminal prosecutions. Traffic Safety Resource Prosecutor
(traffic-related)

10 [Provide general legal S.C. Code Ann. §1-7- Not specifically mentioned |Responds to requests for assistance with general legal Education Coordinator/Senior Staff Yes Yes Yes Yes No No See Note B at the bottom of the
research and assistance |940(A)(3) in law, but provided to |research and questions for prosecutors, victim advocates, |Attorney, chart.

achieve the requirements [diversion staff, investigators, paralegals, other Staff Attorney, and
of the applicable law prosecution staff and, as appropriate, law enforcement. |Traffic Safety Resource Prosecutor
(traffic.ralated)

11  [Provide blank S.C. Code Ann. §1-7- Require Blank indictments are no longer printed and provided to |None (this service is no longer No No No No No No Indictments are now computer
indictments to the 940(A)(3) the Solicitors' Offices because the indictments are now provided) generated and SCCPC no longer
Solicitors' Offices generated on computers and printed. provides printed blank

indictments. (See proposed law
chanos )

12 [Develop protocols S.C. Code Ann. §16-25-720 Require Develops protocols for use of Judicial Circuit Domestic Executive Director, Yes Yes Yes Yes No No In the protocol SCCPC developed
related to the review of Violence Fatality Review Committees, and by coroners Education Coordinator/Senior Staff for the Committees, a two-year
domestic violence and others conducting autopsies Attorney, and review process was included so
fatalities Staff Attorney that changes could be made to

address issues identified by the
Coammittanc and SCCDC

13 |Collect and maintain S.C. Code Ann. §16-25-720 | Not specifically mentioned | Collects and maintains annual reports from the Solicitors' [Education Coordinator/Senior Staff Yes Yes Yes Yes No No
reports from the in law, but provided to  [Judicial Circuit's Domestic Violence Fatality Review Attorney and
Solicitors' Judicial achieve the requirements [Committees Staff Attorney
Circuit's Domestic of the applicable law
Violence Fatality Review
Committees

14 [Collect reports on first-  [S.C. Code Ann. §22-3-546 Require Collects reports from Judicial Circuit Solicitors with 5 or  [Executive Director and Yes Yes Yes Yes Yes No
time domestic violence more counties regarding programs for first offense Pretrial Intervention & Grants
offender programs domestic violence offenders Coordinator

15 [Collect and maintain non-{Proviso 60.7, 2017-2018 Require Collects and retains non-privileged information and data |Executive Director and Yes Yes Yes Yes Yes No
privileged data, and S.C. Appropriation Act, Part regarding domestic violence prosecutions and provides  [Pretrial Intervention & Grants
prepare and submit 1B annual report to General Assembly (this proviso is Coordinator
annual report, on included twice in the Laws Chart because it imposes two
domestic violence deliverables -the other deliverable is disbursing
prosecutions appropriated funds to the Solicitors' Offices)

16 [Collect and maintain Proviso 60.9, 2017-2018 Require Collects and retains non-privileged information and data |Executive Director and Yes Yes Yes Yes Yes No

information, and prepare
and submit annual
report, on driving under
the influence
prosecutions

S.C. Appropriation Act, Part
1B

regarding driving under the influence prosecutions and
provides annual report to General Assembly

Pretrial Intervention & Grants
Coordinator

The contents of this chart are considered sworn testimony from the Agency Director.




Deliverables

(Study Step 1: Agency Legal Directives, Plan and Resources)

#enw Responding |Commission on Prosecution Coordination
Date of Submission |Apri| 6,2018
Item # Deliverable Applicable Laws Is deliverable provided Optional - Service or Product component(s) Associated Organizational Unit Does the agency evaluate |Does the agency know |Does the Does the agency [Does the Does the law [ Additional comments from agency
because... (If deliverable is too broad to complete the remaining the outcome obtained by [the annual # of potential |agency know |evaluate agency know [allow the {Optional)
columns, list each product/service associated with the customers / individuals customers? the annual # |customer the cost it agency to
deliverable, and complete the remaining columns) who receive the service or of customers |satisfaction? incurs, per charge for the
product (on an individual served? unit, to provide|service or
or aggregate basis?) the service or |product?
product?
17 |Oversee administration |S.C. Code Ann. §17-22-310 Require Oversees administration of procedures for traffic Executive Director and Yes Yes Yes Yes Yes No
of procedures for traffic education programs established by Judicial Circuit Pretrial Intervention & Grants
education programs Solicitors Coordinator
18 [Collect reports of Judicial [S.C. Code Ann. §17-22-360 Require Makes annual traffic education programs reports Executive Director and Yes Yes Yes Yes Yes No
Circuit Solicitors' traffic prepared by Judicial Circuit Solicitors available to the Pretrial Intervention & Grants
education programs public Coordinator
19 [Maintain identifying S.C. Code Ann. §17-22-370 Require Maintains identifying information on all participants in Pretrial Intervention & Grants Yes Yes Yes Yes Yes No
information for traffic traffic education program Coordinator
education programs
20 [Oversee administration |[S.C. Code Ann. §17-22-510 Require Oversees administration of procedures for alcohol Executive Director and No Yes Yes No Yes No
of procedures for alcohol education programs established by Judicial Circuit Pretrial Intervention & Grants
education programs Solicitors Coordinator
21 [Maintain records of S.C. Code Ann. §17-22-530 Require Maintains records of disposition of cases of successful Pretrial Intervention & Grants Yes Yes Yes Yes Yes No
enrollment in and and unsuccessful completion of alcohol education Coordinator
completion of alcohol program so a person cannot benefit from the program
education programs more than once
22 [Maintain identifying S.C. Code Ann. §17-22-560 Require Maintain identifying information on all participants in Pretrial Intervention & Grants Yes Yes Yes Yes Yes No
information for alcohol alcohol education program Coordinator
education programs
23 [Oversee administration [S.C. Code Ann. §17-22-30 Require Oversees administration of procedures for pre-trial Executive Director Yes Yes Yes Yes Yes No
of procedures for pre- intervention programs established by Judicial Circuit
trial intervention Solicitors
programs
24 [Create and maintain the [S.C. Code Ann. §17-22-40 Require Creates the office of Pre-Trial Intervention Coordinator to |Executive Director Yes Yes Yes Yes Yes No
office of Pre-Trial assist in establishing and maintaining pre-trial
Intervention Coordinator intervention program
25 [Respond to Solicitors' S.C. Code Ann. §17-22-130 Require Respond to Solicitors' inquiries re intervention eligibility [Pretrial Intervention & Grants Yes Yes Yes Yes Yes No
inquiries regarding Coordinator
intervention eligibility
26 [Collect and report data  [S.C. Code Ann. §17-22- Require Collects data on all diversion programs of Judicial Circuit |Executive Director and Yes Yes Yes Yes Yes No
on all diversion programs|1120 Solicitors and provides annual report to Sentencing Pretrial Intervention & Grants
(including pre-trial Reform Oversight Committee Coordinator
intervention, traffic
education, and alcohol
adiicatinn)
27 |Develop, implement, and [Proviso 117.63, 2017-2018 Require Develop, implement, and administer Prosecutors and Executive Director, No Yes No No Yes No Program is suspended because it is

administer Prosecutors
and Defenders Public
Service Incentive
Program

S.C. Appropriation Act, Part
1B

Defenders Public Service Incentive Program, and submit
report of number of applicants and impact of program to
Senate Finance Committee or House Ways and Means
Committee

Administrative Assistant, and
Pretrial Intervention & Grants
Coordinator

not funded by the General
Assembly

The contents of this chart are considered sworn testimony from the Agency Director.




Deliverables
(Study Step 1: Agency Legal Directives, Plan and Resources)

#enw Responding |Commission on Prosecution Coordination |
Date of Submission |Apri| 6,2018 |
Item # Deliverable Applicable Laws Is deliverable provided Optional - Service or Product component(s) Associated Organizational Unit Does the agency evaluate |Does the agency know |Does the Does the agency [Does the Does the law [ Additional comments from agency
because... (If deliverable is too broad to complete the remaining the outcome obtained by [the annual # of potential |agency know |evaluate agency know [allow the {Optional)
columns, list each product/service associated with the customers / individuals customers? the annual # |customer the cost it agency to
deliverable, and complete the remaining columns) who receive the service or of customers |satisfaction? incurs, per charge for the
product (on an individual served? unit, to provide|service or
or aggregate basis?) the service or |product?
product?
28 [Serve on Adult S.C. Code Ann. §43-35-310 Require Provide representative to serve on Adult Protection Executive Director No No No No Yes No
Protection Coordinating Coordinating Council
Council
29 [Serve on Victim Services |[S.C. Code Ann. §16-3- Require Provides representative to serve on Victim Services Executive Director No No No No Yes No
Coordinating Council 1430(B)(5) Coordinating Council
30 |[Serve on the Attorney S.C. Code Ann. §16-3-2050 Require Provides representative to serve on Interagency Task Executive Director No No No No No No
General's Interagency Force on Human Trafficking
Task Force on Human
Trafficking
31 |Disburse funds within Part 1A, Section 60, 2017- Require Disburses funds within the SCCPC budget appropriated Administrative Assistant No No No No No No This is simply pass-thru funding to
the SCCPC budget 2018 S.C. Appropriation Act for the South Carolina Center for Fathers and Families a non-profit agency. These funds
appropriated for the are not connected to SCCPC or the
South Carolina Center for Solicitors' Offices.
Eathorc and Familioc
32 |Disburse funds within Part 1A, Section 60, 2017- Require Disburses funds within the SCCPC budget appropriated Administrative Assistant No Yes Yes No Yes No
the SCCPC budget 2018 S.C. Appropriation for the operation of the Solicitors' Offices to the
appropriated for the Act, Part 1A, and Provisos Solicitors' Offices (Provisos 60.7 and 60.9 are included
operation of the 60.1 through 60.4 and 60.6 twice in the Laws Chart because they each impose two
Solicitors' Offices to the [through 60.12, 2017-2018 deliverables - here, because they require disbursement of
Solicitors' Offices S.C. Appropriation Act, Part funds and the other deliverable is providing an annual
1B report to the General Assembly)
33 |Disburse funds from 17-22-350(B) & (C) Require Disburses funds from from Traffic Education Programs Administrative Assistant No Yes Yes No Yes No
from Traffic Education $140 application fee for Summary Court level offenses
Programs $140 (6.74%) to Solicitors' Offices
application fee for
Summary Court level
offenses (6.74%) to
PIRTIR TSRS
34 |Disburse funds collected |8-21-320 Require Disburses funds collected on motions filed in common Administrative Assistant No Yes Yes No Yes No
from filing fees on civil pleas and family courts (the first $450,000 of fees
court motions to collected) to fund drug court in the Third, Fourth, and
Solicitors' Offices Eleventh Judicial Circuits (funds pass through SCCPC).
35 [Disburse funds collected [44-53-450(C) Require Provides that conditional discharge fee ($350 in General |Administrative Assistant No Yes Yes No Yes No
from conditional Sessions Court and $150 in summary court) are to be
discharge fees to distributed to solicitors per capita to be used only for
Solicitors' Offices drug courts (funds pass through SCCPC)
36 |Disburse funds collected |14-1-212 Require Provides that a portion (18.50%) of $25 surcharge Administrative Assistant No Yes Yes No Yes No
from a portion of $25 imposed on all fines, forfeitures, escheatments, or other
surcharge imposed on monetary penalties imposed on all misdemeanor traffic
fines, forfeitures, offenses or non-traffic violations are distributed to
escheatments or other Solicitors (funds pass through SCCPC)
monetary penalties to
Solicitors' Offices

The contents of this chart are considered sworn testimony from the Agency Director.




Deliverables
(Study Step 1: Agency Legal Directives, Plan and Resources)

#enw Responding |Commission on Prosecution Coordination |
Date of Submission |Apri| 6,2018 |
Item # Deliverable Applicable Laws Is deliverable provided Optional - Service or Product component(s) Associated Organizational Unit Does the agency evaluate |Does the agency know |Does the Does the agency |Does the Does the law [ Additional comments from agency
because... (If deliverable is too broad to complete the remaining the outcome obtained by [the annual # of potential |agency know |evaluate agency know [allow the {Optional)
columns, list each product/service associated with the customers / individuals customers? the annual # |customer the cost it agency to
deliverable, and complete the remaining columns) who receive the service or of customers |satisfaction? incurs, per charge for the
product (on an individual served? unit, to provide|service or
or aggregate basis?) the service or |product?
product?
37 |Disburse funds collected |14-1-213 Require Distributes $150 surcharge on all drug convictions to Administrative Assistant No Yes Yes No Yes No
from surcharge drug Solicitors to be used only for drug courts (funds pass
convictions to Solicitors' through SCCPC)
Offices
NOTES
Note A:

(1) Evaluation of outcome - Historically, SCCPC has not formally evaluated the outcome obtained by customers, but has relied upon the informal feedback from the 16 Solicitors; SCCPC has recently instituted a formalized process for evaluating the outcome of its training and legal services deliverables (survey to be conducted on at least an annual
basis).

(2) Attendance - Attendance numbers change each year, but SCCPC keeps a record of such.

(3) Charging of Fees - SCCPC does not charge a registration fee for its educational and training programs; it does, however, co-sponsor some programs where the co-sponsor charges a registration fee to cover program costs (speaker expenses, meeting space, AV equipment, provided meals and refreshments, etc.), but none of the money is
received by SCCPC (the annual conference of the Solicitors' Association of South Carolina, Inc. and the Prosecution Bootcamp are the two primary examples - SCCPC is either solely or primarily responsible for the educational and training aspects of the program, but the Association collects nominal registration fees and is responsible for all non-
SCCPC expenses).

Note B: Historically, SCCPC has not formally evaluated the outcome obtained by customers, but has relied upon the informal feedback from the 16 Solicitors; SCCPC has recently instituted a formalized process for evaluating the outcome of its training and legal services deliverables (survey to be conducted on at least an annual basis).

Note C: Legal updates are forwarded to the Solicitors and the Deputy Solicitors for them to distribute to staff as appropriate; SCCPC distributes to other prosecutors and law enforcement as appropriate.

Note D: Legislative summaries are forwarded to the Solicitors and the Deputy Solicitors for them to distribute to staff as appropriate; SCCPC distributes to other prosecutors and law enforcement as appropriate.

Note E: Information on potential and actual rule changes are forwarded to the Solicitors and the Deputy Solicitors for them to distribute to staff as appropriate; SCCPC distributes to other prosecutors and law enforcement as appropriate.

Note F: SCCPC creates two handbooks/manuals for prosecutors in the Solicitors' Offices - one is distributed electronically through the Solicitors and Deputy Solicitors and the other is distributed in print at the annual Prosecution Bootcamp program; other information is distributed to prosecutors and prosecution staff electronically either through
the Solicitors and Deputy Solicitors or directly.

The contents of this chart are considered sworn testimony from the Agency Director.



Deliverables - Potential Harms

(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding

Commission on Prosecution Coordination

Date of Submission April 6, 2018
Item # |Deliverable Is deliverable provided Optional - Service or Product component(s) Greatest potential harm to the public if deliverable is not provided [1-3 recommendations to the General Assembly, other Other state agencies
because... than $ and providing the deliverable, for how the General whose mission the
Assembly can help avoid the greatest potential harm deliverable may fit
within
1A |Coordinate administrative Require Provides human resources assistance for the Solicitor |The two state employees in each of the 16 Solicitors' Offices (the 1. Continued support of SCCPC and its mission. None
functions of the Solicitors' Offices and one administrative assistant in each Circuit. elected Solicitor and one administrative assistant) would be without
human resources support and assistance.
1B Require Coordinates and provides support for diversion The Solicitors' Offices affiliate services would be without a 1. Continued support of SCCPC and its mission. None
programs in the Solicitors' offices. coordinating state agency, negatively impacting consistency and
efficiencyv.
2 Provide state budget support to Require Prepares and submits budgets of Judicial Circuit The Solicitors' Offices would be without a coordinating state 1. Continued support of SCCPC and its mission. None
Solicitors Solicitors to General Assembly. agency, negatively impacting the preparation and submission of a
budget, which serves all 16 Judicial Circuits and is cognizant of the
special circumstances and needs of each, and receipt of state
budgeted funds negatively impacting the ability of the Solicitors'
Officoc tn nracociito cacoc
3 Collect Judicial Circuit Solicitors' Require Provides expenditure reports and revenue streams for |The Chairmen of Senate Finance Committee and House Ways and |1. Continued support of SCCPC and its mission. None
expenditure reports and submit to each Judicial Circuit Solicitor to Chairmen of Senate Means Committee would be without information on expenditures
Legislature Finance Committee and House Ways and Means and revenues for each circuit.
Committee
4 Encourage, develop, coordinate, Require Provides legal education and training for Solicitors' Staff of the Solicitors' Offices would be inadequately prepared to 1. Enact legislation providing for state training facilities to [None
and conduct legal education and offices and affiliate services, other prosecution offices, [perform their job responsibilities competently, efficiently, and be shared and used by state agencies with either no or
other training and law enforcement. properly resulting in the uneven and unfair administration of only nominal fees.
iustice 2 _Continued siunnort of SCCPC and its mission
5 Provide legal updates Require Provides case law updates, legislative summaries, and  [Staff of the Solicitors' Offices would be inadequately prepared to 1. Continued support of SCCPC and its mission. None
other legal updates to Solicitors' Offices and, as perform their job responsibilities competently, efficiently, and
applicable, other prosecution offices. properly resulting in the uneven and unfair administration of
iustice
6 Monitor legislation Not specifically mentioned [Monitors legislation related to criminal justice system, |Staff of the Solicitors' Offices would be inadequately prepared to 1. Continued support of SCCPC and its mission. None
in law, but provided to |juvenile justice system, evidence, court procedure, law |perform their job responsibilities competently, efficiently, and
achieve the requirements [enforcement, and other matters related to prosecutors |properly resulting in the uneven and unfair administration of
of the applicable law  |and prosecution, and prepares legislative summaries justice.
for Solicitors' Offices and, as applicable, other
prosecution and law enforcement; and provides
testimony, input, and assistance as requested by
Solicitors, legislators, legislative staff, and criminal
7 Monitor changes to court rules Not specifically mentioned |Provides announcements and summaries of potential  [Staff of the Solicitors' Offices would be inadequately prepared to 1. Encourage state government to provide more None
affecting prosecutors and in law, but provided to  [and actual changes to court rules for Solicitors' Offices |perform their job responsibilities competently, efficiently, and assistance and options to state agencies for websites and
prosecution achieve the requirements |and, as applicable, and other prosecution offices. properly resulting in the uneven and unfair administration of secure distribution of materials and information via the
of the applicable law justice. Internet.
2 Continned ciinnart aof SCCPC and its miccinn
8 |Act as clearinghouse for Require Provides prosecution handbooks and other information [Staff of the Solicitors' Offices would be inadequately prepared to 1. Enact legislation allowing for the sharing of transcripts |None

information and distribution of
publications and other
information

related to the prosecution of criminal cases and affiliate
services.

perform their job responsibilities competently, efficiently, and
properly resulting in the uneven and unfair administration of
justice.

of court proceedings among criminal prosecutors and
criminal defense attorneys without additional payment to
or permission from a state-employed court reporter once a
copy has been purchased by a state, county, or city
prosecution or public defender office or agency.

2. Continued support of SCCPC and its mission.

The contents of this chart are considered sworn testimony from the Agency Director.




Deliverables - Potential Harms

(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding

Commission on Prosecution Coordination

Date of Submission April 6, 2018
Item # |Deliverable Is deliverable provided Optional - Service or Product component(s) Greatest potential harm to the public if deliverable is not provided [1-3 recommendations to the General Assembly, other Other state agencies
because... than $ and providing the deliverable, for how the General whose mission the
Assembly can help avoid the greatest potential harm deliverable may fit
within
9 Provide technical service (legal Require Responds to requests for assistance from prosecutors  [Staff of the Solicitors' Offices and other attorney and law 1. Dependant upon state funding, statutorily require that |[None
assistance) and support (including law enforcement officers who prosecute enforcement prosecutors would be inadequately prepared to prosecutions of all DUI cases be attorneys (prohibit the
their own cases) with substantive and practical perform their job responsibilities competently, efficiently, and prosecution of any criminal charges by law enforcement)
questions related to specific criminal prosecutions. properly resulting in the uneven and unfair administration of and provide additional resources to Solicitors' Offices to
justice. prosecute these cases in the summary courts.
2. Consider (a) creating statutory attorney-client privilege
between lawyers at SCCPC and prosecutors and law
enforcement officers who call for assistance with specific
cases, and/or (b) extending prosecutorial immunity to the
attorneys in SCCPC who provide assistance to state,
county, and local prosecutors (lawyer and law
enforcement).
3. Continued support of SCCPC and its mission.
10 |Provide general legal research and| Not specifically mentioned |Responds to requests for assistance with general legal [Staff of the Solicitors' Offices, other prosecutors, and law 1. Continued support of SCCPC and its mission. None
assistance in law, but provided to [research and questions for prosecutors, victim enforcement would be inadequately prepared to perform their job
achieve the requirements [advocates, diversion staff, investigators, paralegals, responsibilities competently, efficiently, and properly resulting in
of the applicable law  |other prosecution staff and, as appropriate, law the uneven and unfair administration of justice.
enfarcement
11 |Provide blank indictments to the Require Blank indictments are no longer printed and provided [None (see recommended law change - proposed deletion of this 1. Amend S.C. Code Ann. §1-7-940(A) to remove (4), None
Solicitors' Offices to the Solicitors' Offices because the indictments are duty). because the Solicitors' Offices prepare indictments on their
now generated on computers and printed. own (most, if not all, via computers without using
oreorinted forms)
12 |Develop protocols related to the Require Develops protocols for use of Judicial Circuit Domestic |The Solicitors' Committees would not have operational guidance 1. Continued support of SCCPC and its mission. None
review of domestic violence Violence Fatality Review Committees, and by coroners |and there would be no consistency in how the 16 different
fatalities and others conducting autopsies Committees operate, which could result in inadequate fatality
reviews
13 |Collect and maintain reports from | Not specifically mentioned |Collects and maintains annual reports from the This information would not be centrally maintained and reviewed |1. Continued support of SCCPC and its mission. None
the Solicitors' Judicial Circuit's in law, but provided to [Solicitors' Judicial Circuit's Domestic Violence Fatality  [for purposes of determining what suggestions should be presented
Domestic Violence Fatality Review | achieve the requirements |Review Committees to the Solicitors for their joint consideration.
Committees of the applicable law
14 |Collect reports on first-time Require Collects reports from Judicial Circuit Solicitors with 5 or [There would be no reports from Judicial Circuit Solicitors with 5or [1. Continued support of SCCPC and its mission. None
domestic violence offender more counties regarding programs for first offense more counties regarding programs for first offense domestic
programs domestic violence offenders violence offenders
15 |Collect and maintain non- Require Collects and retains non-privileged information and There would no central repository for this information or report, as |1. Continued support of SCCPC and its mission. None

privileged data, and prepare and
submit annual report, on
domestic violence prosecutions

data regarding domestic violence prosecutions and
provides annual report to General Assembly (this
proviso is included twice in the Laws Chart because it
imposes two deliverables -the other deliverable is
disbursing appropriated funds to the Solicitors' Offices)

required by Proviso 60.7, 2017-2018 S.C. Appropriations Act, and
the General Assembly would be without information related to
domestic violence prosecutions.

The contents of this chart are considered sworn testimony from the Agency Director.




Deliverables - Potential Harms

(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding

Commission on Prosecution Coordination

Date of Submission April 6, 2018
Item # |Deliverable Is deliverable provided Optional - Service or Product component(s) Greatest potential harm to the public if deliverable is not provided [1-3 recommendations to the General Assembly, other Other state agencies
because... than $ and providing the deliverable, for how the General whose mission the
Assembly can help avoid the greatest potential harm deliverable may fit
within
16 |Collect and maintain information, Require Collects and retains non-privileged information and There would no central repository for this information, and the 1. Continued support of SCCPC and its mission. None
and prepare and submit annual data regarding driving under the influence prosecutions|General Assembly would be without information related to driving
report, on driving under the and provides annual report to General Assembly under the influence prosecutions.
influence prosecutions
17 |Oversee administration of Require Oversees administration of procedures for traffic There would be no coordination of traffic education programs 1. Continued support of SCCPC and its mission. None
procedures for traffic education education programs established by Judicial Circuit among the Solicitors' Offices.
programs Solicitors
18 |Collect reports of Judicial Circuit Require Makes annual traffic education programs reports This information would not be compiled as required by Section 17- |1. Continued support of SCCPC and its mission. None
Solicitors' traffic education prepared by Judicial Circuit Solicitors available to the 22-360.
programs public
19 |Maintain identifying information Require Maintains identifying information on all participants in |There would no central repository for this information. Offenders  |1. Continued support of SCCPC and its mission. None
for traffic education programs traffic education program would be able to participate in the program more than once
(participation is limited to one time under Section 17-22-320).
20 |Oversee administration of Require Oversees administration of procedures for alcohol There would be no coordination of alcohol education programs 1. Continued support of SCCPC and its mission. None
procedures for alcohol education education programs established by Judicial Circuit among the Solicitors' Offices.
programs Solicitors
21 |Maintain records of enrollment in Require Maintains records of disposition of cases of successful |There would no central repository for this information and persons |1. Continued support of SCCPC and its mission. None
and completion of alcohol and unsuccessful completion of alcohol education might be able to go through the program more than once
education programs program so a person cannot benefit from the program |(participation is limited to one time under Section 17-22-520).
mare than once
22 |Maintain identifying information Require Maintain identifying information on all participantsin  |There would no central repository for this information, which is 1. Continued support of SCCPC and its mission. None
for alcohol education programs alcohol education program necessary to ensure that a person does not participate in a program
more than once (participation is limited to one time under Section
17-22-520)
23 |Oversee administration of Require Oversees administration of procedures for pre-trial There would be no coordination of pre-trial intervention programs |1. Continued support of SCCPC and its mission. None
procedures for pre-trial intervention programs established by Judicial Circuit among the Solicitors' Offices.
intervention programs Solicitors
24 |Create and maintain the office of Require Creates the office of Pre-Trial Intervention Coordinator |There would be no coordination and support of pre-trial 1. Continued support of SCCPC and its mission. None
Pre-Trial Intervention Coordinator to assist in establishing and maintaining pre-trial intervention programs among the Solicitors' Offices; and offices
intervention program would be without some assistance in ensuring that offenders do not
participate in pretrial intervention more than once contrary to
legislative intent (participation is limited to one time under Section
17.22.50)
25 |Respond to Solicitors' inquiries Require Respond to Solicitors' inquiries re intervention eligibility |Offenders would be able to participate in the program more than  |1. Continued support of SCCPC and its mission. None
regarding intervention eligibility once, contrary to legislative intent, without this means of verifying
past participation in an intervention program.
26 |Collect and report data on all Require Collects data on all diversion programs of Judicial There would no central repository for this information, and the 1. Include prosecution representatives in appointments to [None

diversion programs (including pre-
trial intervention, traffic
education, and alcohol education)

Circuit Solicitors and provides annual report to
Sentencing Reform Oversight Committee

Sentencing Reform Oversight Committee would be without
information related to diversion programs as required by 17-22-
1120.

legislative oversight committees that include non-legislator
members.
2. Continued support of SCCPC and its mission.

The contents of this chart are considered sworn testimony from the Agency Director.




Deliverables - Potential Harms

(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding

Commission on Prosecution Coordination

Date of Submission April 6, 2018
Item # |Deliverable Is deliverable provided Optional - Service or Product component(s) Greatest potential harm to the public if deliverable is not provided [1-3 recommendations to the General Assembly, other Other state agencies
because... than $ and providing the deliverable, for how the General whose mission the
Assembly can help avoid the greatest potential harm deliverable may fit
within
27 |Develop, implement, and Require Develop, implement, and administer Prosecutors and  [Law students, who are incurring increasingly high student loan 1. Adopt tax incentives for lawyers who serve as full-time |None
administer Prosecutors and Defenders Public Service Incentive Program, and submit|debt, will forego joining a prosecutor or public defender office upon|state and county prosecutors and public defenders
Defenders Public Service Incentive report of number of applicants and impact of program |graduation because of the low pay (when compared to private 2. Consider scholarships or grants for law students who,
Program to Senate Finance Committee or House Ways and practice or even some other government positions). upon graduation and admission to the South Carolina Bar,
Means Committee work in county prosecutor and public defender offices for
an aareed norind of tima
28 [Serve on Adult Protection Require Provide representative to serve on Adult Protection The Task Force would not receive input from SCCPC (the collective, |1. Continued support of SCCPC and its mission. None
Coordinating Council Coordinating Council statewide perspective of the trial prosecutors who prosecute cases
related to the emotional, physical, and financial abuse and
exploitation of, as well as other crimes committed against,
vulnerable adults and, as a result, can provide the Council with
problems identified within the criminal justice system impacting
tham)
29 |Serve on Victim Services Require Provides representative to serve on Victim Services The Task Force would not receive input from SCCPC (the collective, |1. Continued support of SCCPC and its mission. None
Coordinating Council Coordinating Council statewide perspective of the trial prosecutors and victim/witness
advocates who interact with victims and the agencies and groups
who provide services to victims and, as a result, can assist the
Council with identifying coordination, policy, and procedural issues
that need to be addressed to improve victim services).
30 |Serve on the Attorney General's Require Provides representative to serve on Interagency Task  |The Task Force would not receive input from SCCPC (the collective, |1. Continued support of SCCPC and its mission. None
Interagency Task Force on Human Force on Human Trafficking statewide perspective of the trial prosecutors who encounter
Trafficking victims of human trafficking, prosecute cases related to human
trafficking, and work with other agencies and groups involved in
prosecution, provision of services to, and public education on
trafficking; and, as a result, can assist the Task Force with
identifying coordination, policy, and procedural issues that need to
be addressed to better address the issue of human trafficking and
31 |Disburse funds within the SCCPC Require Disburses funds within the SCCPC budget appropriated |Unknown Unknown Unknown - This is
budget appropriated for the for the South Carolina Center for Fathers and Families simply pass-thru
South Carolina Center for Fathers funding to a non-profit
and Families agency. These funds
are not connected to
SCCPC or the Solicitors'
Offices.
32 |Disburse funds within the SCCPC Require Disburses funds within the SCCPC budget appropriated |The Solicitors' Offices would not have access to state funding, which|1. Continued support of SCCPC and its mission. None

budget appropriated for the
operation of the Solicitors' Offices
to the Solicitors' Offices

for the operation of the Solicitors' Offices to the
Solicitors' Offices (Provisos 60.7 and 60.9 are included
twice in the Laws Chart because they each impose two
deliverables - here, because they require disbursement
of funds and the other deliverable is providing an
annual report to the General Assembly)

is essential to their ability to prosecute.

The contents of this chart are considered sworn testimony from the Agency Director.




Deliverables - Potential Harms

(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding

Commission on Prosecution Coordination

Date of Submission April 6, 2018
Item # |Deliverable Is deliverable provided Optional - Service or Product component(s) Greatest potential harm to the public if deliverable is not provided [1-3 recommendations to the General Assembly, other Other state agencies
because... than $ and providing the deliverable, for how the General whose mission the
Assembly can help avoid the greatest potential harm deliverable may fit
within
33 [Disburse funds from from Traffic Require Disburses funds from from Traffic Education Programs |The Solicitors' Offices would not have access to state funding for 1. Continued support of SCCPC and its mission. None
Education Programs $140 $140 application fee for Summary Court level offenses |the operation of the Traffic Education Program
application fee for Summary (6.74%) to Solicitors' Offices
Court level offenses (6.74%) to
Salicitars' Officac
34 [Disburse funds collected from Require Disburses funds collected on motions filed in common |The Solicitors' Offices would not have access to state funding, for ~ |1. Continued support of SCCPC and its mission. None
filing fees on civil court motions to pleas and family courts (the first $450,000 of fees the operation of Drug Courts.
Solicitors' Offices collected) to fund drug court in the Third, Fourth, and
Eleventh Judicial Circuits (funds pass through SCCPC).
35 [Disburse funds collected from Require Provides that conditional discharge fee ($350 in The Solicitors' Offices would not have access to state funding, for  |1. Continued support of SCCPC and its mission. None
conditional discharge fees to General Sessions Court and $150 in summary court) are |the operation of Drug Courts.
Solicitors' Offices to be distributed to solicitors per capita to be used only
for drug courts (funds pass through SCCPC)
36 |Disburse funds collected from a Require Provides that a portion (18.50%) of $25 surcharge The Solicitors' Offices would not have access to state funding, which|1. Continued support of SCCPC and its mission. None
portion of $25 surcharge imposed imposed on all fines, forfeitures, escheatments, or is essential to their ability to prosecute.
on fines, forfeitures, other monetary penalties imposed on all misdemeanor
escheatments or other monetary traffic offenses or non-traffic violations are distributed
penalties to Solicitors' Offices to Solicitors (funds pass through SCCPC)
37 |[Disburse funds collected from Require Distributes $150 surcharge on all drug convictionsto  |The Solicitors' Offices would not have access to state funding, for 1. Continued support of SCCPC and its mission. None

surcharge drug convictions to
Solicitors' Offices

Solicitors to be used only for drug courts (funds pass
through SCCPC)

the operation of Drug Courts.

The contents of this chart are considered sworn testimony from the Agency Director.




Organizational Units
(Study Step 1: Agency Legal Directives, Plan and Resources)

Agency Responding Commission on Prosecution Coordination
Date of Submission April 6, 2018

Did the agency make efforts to obtain information |2014-15: No*
from employees leaving the agency (e.g., exit 2015-16: No*
interview, survey, evaluation, etc.) in 2014-15; 2015{2016-17: No*
16; or 2016-17? (Y/N)

Organizational Unit Purpose of Organizational Unit Year Turnover Rate [Did the agency Did the agency allow |Did any of the jobs in the If yes, in the previous column,
(Since the agency only has seven employees, outside in the evaluate and track  |for anonymous organizational unit require a |did the agency pay for, or
of the Solicitors and their administrative assistants, organizational |[employee feedback from certification (e.g., teaching, [provide in-house,
the agency is utilizing job descriptions as its unit satisfaction in the employees in the medical, accounting, etc.)? |classes/instruction/etc. needed
organizational units) organizational unit? |organizational unit? to maintain all, some, or none of
tha roquirad cortificatione?
Oversees overall management of agency; coordinates and 2014-15: 0.00% No* No* Yes All
Executive Director develops agency activities; monitors legislation and provides 2015-16: 0.00% No* No* Yes All
input as needed; and works with Solicitors. 2016-17: 0.00% No* No* Yes All
Performs human resources functions and assists Executive 2014-15: 0.00% No* No* No DNE
Administrative Assistant Director in preparation of budget and financial management of [2015-16: 0.00% No* No* No DNE
agency. 2016-17: 0.00% No* No* No DNE
Prepares correspondence, organizes files, maintains records, 2014-15: 0.00% No* No* No DNE
Administrative Assistant (Vacant) and performs other administrative duties for Executive Director |2015-16: 0.00% No* No* No DNE
and staff. 2016-17: 14.00% No* No* No DNE
Support and coordinate the activities of Circuit Solicitor 2014-15: 0.00% No* No* No DNE
Pretrial Intervention & Grants Coordinator Diversion programs and ensures grant and legislative reports 2015-16: 14.00% No* No* No DNE
are completed in a timely manner. 2016-17: 0.00% No* No* No DNE
. L - 2014-15: 0.00% No* No* Yes All
. . . Under limited supervision, develops and conducts trainings for
Education Coordinator/Senior Staff Attorney Solicitors' staff: prepares legal updates; and assists prosecutors 2015-16: 0.00% No* No* Yes All
’ ’ 12016-17: 0.00% No* No* Yes All
Under limited supervision, assists in providing trainings for 2014-15: 0.00% No* No* Yes All
Staff Attorney Solicitors' staff, preparing legal updates, and providing 2015-16: 0.00% No* No* Yes All
assistance to prosecutors. 2016-17: 0.00% No* No* Yes All
Under limited supervision, pursuant to a grant from the 2014-15: 0.00% No* No* Yes All
Traffic Safety Resource Prosecutor National Highway Traffjc safety Administration, aCFS as resource 2015-16: 0.00% No* No* Yes All
on, and conducts training for, prosecutors for traffic-related
criminal cases. 2016-17: 0.00% No* No* Yes All

*NQTE: The agency does not have a formal system for receiving feedback, anonymous or otherwise, from its employees. While the agency has 39 FTE positions, 32 of those are the 16 elected Circuit Solicitors and 16 administrative assistants (one in each of
the Offices of Solicitors, who are managed by and report to their respective Solicitor); only 7 positions are physically located within the SCCPC, and only 6 of those are currently filled. The agency is very small and the Executive Director has an open door
policy.

The contents of this chart are considered sworn testimony from the Agency Director.
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Comprehensive Strategic Finances
(Study Step 1: Agency Legal Directives, Plan and Resources)

START OF RESOURCES £ 12016:17)
[Revenue laenersted Source Source #2 Source i3 Source i Sourcetts Sourcelt Source Sourcets Sourcerd Sourcen Sourconit Sourcents Source 14 Source 15 Source 16 Source 415 Source 19 Source 120 Source 21 Source 827 Source 23 Source 124
14 [Revenue (generated or received) Source (do not combine recurring with one-fime and please st he] General Fund Judicial Crcuit State Fichland County Drug | Kershaw County Drug | Saluda County Drug. | DUI Prosecution | Ciminal Domestic | 12t Judicial Crcuit | Vielent Crime. Caseload Equalization | Victim's Assistance | SC Centers for Fathers | Summary Court Fee for Motions Family & Circuit Court_| Conditional Discharge | Conditional Discharge | Conditiona Discharge - | Conviction Surcharge - | Drug Comvition Traffc Education Traffc Egucation Refund of prior year | Federal Grant
the same SCEIS Appropriations Support Court Court court Violence Proseeutor | Drug Court Prosecution Funding Families Violence Prosecution Filing Fee General Sessions | Magistrate. Municipal Law Enforcement | Surcharge Program App Fee Program App Fee
2 [Recurring or one-time? Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Becurrine Recuring Recurring Recuring Recurring Recurring (One-Time Recurrine
30 [Siate rederal or Othec? Srate Soate Srate Soate S S Srate Soate Srate State Srate Soate Srate Grher Grher Other Other Other Other Other er Other Siate Federal
342 [Organizational Unit (or il agency) that generated or received the money Administration, Offices of | Offices of Circult Solctors | Offices of Gircult | Ofices of Crcuit | Offices of Gircuit | Offices of Gircuit | Offces of Crcult Offices of Grcul Offices of Creuit Offices of Grcul Offices of Creuit Offices of Grcul Offices of Creuit Offices of Grcul Offices of Creuit Offices of Creuit | Offces of Crcult Offices of Circul Ofices of Cireult Offices of Circul Ofices of Cireult Offices of Circul Administration | Adminisiration
(it e . Sotciors S Solrtors . Solciors . Soiciors . Sotciors . icitoes . Sotciors . Soltors S Solitors S Solitors
343 [Indicate whether revenue Is generated (by ageney through sale o deliverables or application for Received from state o set_ | Received from state or et | Reclved ffom state | Received from state | Recelved from state | Recelved from state | Recelved from state or | Received from state or | Received ffom state or | Received from state or | Recelved from state or | Received from sate or | Received from state o | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by agency
oranic o coreived iz sote o cot foreral maiching formulab? ey foctora match ot vl match | or <ot fosorat maich | e <ot fororat match | o ot fderal match _|cot folaral mateh | co ol match | <ot fotorat match | co foloral match | cot fotoral match | <ot fosterst match | ot oeral matc
A [0oes this money remain with the agency or go to the General Fund? Remain with agency. Hemain with agency Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with ageney | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency | Remain with agency
[Revanus fomnaratad ar racaiad) Tatt vaar Totat
A rated of received bv Iuns 30, 7016 lend of 2015-16) § __ 72.096577] § 5163307 S 587200 § 56438] S 52.065] & 38.000] S 1.179081] 8 1.600.000] S 150.000] & 1.600.000] [ 182703] § 400.000] [s as0.000 | § 189119] § 207981 [§ 182618 [ S 1416856 [ S 2968107 [ § 2497608 [ S 19626 [ 8 5019 |8 287 [ § 180858
Where re lnenerated. s
& 8 digiY) (ull set of financials avalabl for each through s 10010000 010000 10010000 10010000 10010000 10010000 10010000 10010000 10010000 10010000 10010000 10010000 10010000 30350000 30350000 30350000 30350000 30350000 30350000 30350000 30350000 30350000 10010000 50550000
oo fund . donoiten int i
78 |SCEIS Fund Descrintion [ [ General Funds [ General Funds [ General Funds [ General Funds [ General Funds | General Funds [ General Funds [ General Funds [ General Funds [ General Funds [ General Funds [ General Funds [ General Funds [Onerating Revenue | Onerating Revenue | Onerating Revenue | Onerating Revenue | Onerating Revenue | Onerating Revenue | Onerating Revenue | Oneratin Revenue | Onerating Revenue | General Funds [Federal
(Cash blancas st start of tha yaar - (Cash balance for each Source of Fund should be entered Tatat
. A annear n the Sovce of und i s lites)
84> [Cash halance at the end f 201415 s 754833 ¢ 7saga] ¢ I < [< < I e NS e I< e T< I 3 s 3 3 s Is s I - 3
23 201516 s 121.0%0] S 121020 1 1= s I 1 s s s s NI s s S s s S s 1 s 1 -1 s
A Total eash halanes a of lulv 12016 (start af 9016171 & a75853| & a75883) & MK N MY 2le M N M NE M N M NS M NS M3 M M K MY Ll M3 s -
Ackdocal Sotest 5350 fee - 100%
Funding started Fundingsarted i Y| The st 450,000 [s50 fingfeepala for |20 $150 fee - 100% $150 ee - 100% $25 Surchargeonall | 150 Surcharge onall |$140 Applcation Fee | $140 Applicaton Fee
2016/17| /17| dollars of these funds |fiing complaintsor | CHERIE® | distibuted to solcitorsdistrbute to solicitors | misdemeanor Traffic | Drug Convictions (up [ After9.17% paidto | After 9.17% paid to
must be transferred to | petitions ey " | er capitato be used [ per capita to be used [ Offenses or < c
the Prosecution e used Y foTS1UE oy fordrug courts [ only for rug courts | Vioations balance paid to balance paid to
Coordination o Treasurer and 6.74% | Treasurer and 6.74%
Commission. The funds distrbuted to Solicitors | distrbuted to Solicitors
shallbe distributed per capita per capita
equallyto the third,
fourth, and eleventh
udical circuits to fund
drug courts
USE (2016-17)
1 et Proorams
oA [state Funded Program # 0500.100000X000 0.150000X000 | 0500.170000K000 | 0500.340000X000 0500250000X000  [0500.350000X000 [ 0500360000000 | 0500.370000X000 ] 0500.250000X000 | 0500.300000%000 | 0500200000000 | 0500,660000%000 | 0500.670000x000
0501.010000.000
104 [State Funded Program Description in the General Apropriations Act . Adminisration; I Offces | I Offces of Girc - Offces of Grcutt__ |11 Offices of Grcuit | Offces of ircuit | 1. Offces of Gircut__ | 1. Offces of Gircut Offces of Creutt |1 Offces of Gircut Gffces of G 1 Offces of Greult Offices of Crcutt | Offices of Crcult Offices of Crcutt | Offices of Crcult Offices of Crcut |1 Offces of Gircult__| I Offces of Crcuit__| 1 Ofices of Greut__| I Office of Crcuit | I Offices of rcuit___| . Offices of Gircuit__|1L Administration | L Administration, I
of Circuit Soliitors, Il | Solictors Solcitors Solicitors Soliitors Solcitors Solcitors Solcitors Solcitors Solcitors Solicitors Solcitors Solicitors Solcitors Solicitors Solcitors Solicitors Solcitors Soliitors Solcitors Soliitors Solcitors Employee Benefts
Aot istad and Authrisad fi.a. allowad tn énand) Totat
Note: ©
the uen
114 [Amounts appropriated; and amounts authorized, o the agency for 2015-16 that were not spent s 930634 s , s 15 B B B B B s 15
501 s e 2 s im S 17
124 [2016 X thorizations o agence lstart of vear) S ssesvaer] © S 103568 S Saro0] s Sea3] © 2065 © 38000] 5 Timmon] s T eonooo] < 50000 S T 6ono00] 5 TaGan S 132703 € a00.000] § 2080117 © asn000] & 300000 < 225000] & 200000 < 175000] & ao00000] & 2800000] & so000] 5 s0000] 5 s 355 583)
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14n [201617 2 horizations o agence lduring the vear! s 167.838] ¢ 167.838] s N s < s Ei s s NI i NI i s 1 s s s s s s s s
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al Notes: The $167,838 was the total
of the pay plan allocation,
the SCRS & PORS .50% Rate
Increase and Health &
Dental Insurance Allocation
received by the agency.
oW RESOURCES
ced
168 [ Datahasels) throuoh which e T I el el el e Eeral el el el el el e wcrie] e wcrie] e e scene] Scene] e Scene] e e e “cer]
Sumemar of Avaitabl Totat
174 [source of Funds General Fund Judicial Gireult State Richland County Drug | Kershaw County Drug | Saluda County Drug | DUI Prosecution | Criminal Domestie | 12t Judicial Crcuit | Violent Crime. Caseload Equalization | Vietim's Assistance | SC Centers for Fathers | Summary Court Fee for Motions Family & Circuit Court_| Condiional Discharge | Conditional Discharge | Conditional Discharge - | Conviction Surcharge - | Drug Conviction Traffc Education Traffc Education Refund of pior year | Federal Grant
Appropriations Supp Court court Violence Prosecutor | Drug Court Prosecution F and Families Violence Prosecution Filing Fee General Sessions | Magistrate Muricipal Law Enforcement Program App Fee. Program App Fee.
188 [ scurce offund i« il ti-vear orant # of eare inchudine this r_reminine
For use of SCCPC to cover
Jaries and empl
il ‘1"’5;9‘2"“6 Money is ot for use by
Foruseby Circuit | SCCPC or the Solcitors
employees, 16 Solcitors, e G| CireuitSolcitors of the
and the 16 Administrative ! For use by Circu e Third, Fourth, an
e T Chreut solcons to use| Grcut sofcors to | Cruttolitorsto | FOTUse Y Ciruit | Foruse by Grut ForusebyCrcut  |ForusebyCrcuit | establshing and funding forhe Soutn | [ SEBYATUL (e T Fourthond |Gt tSolci touse areut soitors o use | Circuit Solicitors to use se. | circuit soicitors to use
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¢ o ® N ® prosecution. violence prosecuion crime prosecution. | individual caseloads. | througha Fathers and Families 5 o court programs. court programs. Programs Programs
of Commisison members; - summary court Orug Court in their
e Victim/Witness (the General Assembly Creois
Program. has SCCPC disburse the
operating expenses; and to o
cover the Solcitors'
20a [State Funded Program Description In the General Appropriations Act . Administration; L. Offices |11 Offces of Circult I Offices of Grcuit | I Offces of Creult | I Ofices of Crcuit |1 Offices of Gircuit I Offces of Crcult Ofices of Grcuit | I Offces of Crcult Ofices of Crcuit | I Offices of Creuit Ofices of Crcuit | I Offices of Creuit Ofices of Crcuit | I Offices of Creuit Offices of Grcuit | I Offces of Creult__ | I. Offces of Cireuit | I Ofices of Grcuit | I Offces of Crcuit |1 Ofices of Gircuit | I Offces of Crcuit |1 Administration | 1. Administration
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Comprehensive Strategic Finances
(Study Step 1: Agency Legal Directives, Plan and Resources)

[Revanua feanaratad i T Source #1 T Souiree #7 T Source #3 T Source #4 T Sourcets. T Sourcettt T Sourcet? T el T Souurceis T ouirce#10 T Sourcett1 1 T Sourcett1? T Sourcett13 T Source #14 T Source #15 T Source #16 T Source #17 T Source #18 T Source # T - #0 T Source #71 T Source #77 [ Sowcews | soucewa ]
o ved) Source (do not < recurrng with one-time and please st te] T Todical ireuit Sate Richland County Drug_| Krshaw County Drug_|Saluda County Drug | DUI Prosecution | Criminal Domestie | 12t JuicialCircut | ViolentCrime Cosetoad Equalization |Vicins Asistance | 5C Genters for Fathers | Summary Court Fes or Motions Family & Circuit Court_| Condtional Discharge | Conditional Discharge | Conditonal Discharge -|Convictin Surcharge - | orug Conviction Trafhc Education Trafhc Education | Refund of prior year | Federal Grant
| d the same SCEIS F ns) Appropriations Support Court Court Court Violence Prosecutor | Drug Court Prosecution Funding Program and Families Violence Prosecution Filing Fee General Sessions. | Magistrate Muricipal Law Enforcement | Surcharge Program App Fee. Program App Fee.
ENDOF 12016-17)
iationd and Autharirats inina at and of vasr Tatal
254 [Source of Funds General fund Judicial Gireult State Richland County Drug | Kershaw County Drug | Saluda County Drug | DUI Prosecution | Criminal Domestie | 12t Judicial Crcuit | Violent Crime. Caseload Equalization | Vietims Assistance | SC Centers for Fathers | Summary Court Fee for Motions Family & Circuit Court_| Conditional Discharge | Conditional Discharge | Conditional Discharge - | Conviction Surcharge - | Drug Conviction Traffc Education Traffc Education Refund of pior year | Federal Grant
Appropriations support ourt Court Court Violence Prosecutor | Drug Court Prosecution Funding Program and Families Violence Prosecution Filing Fee General Sessions. | Magistrate Muricipal Law Enforcement | Surcharge Program App Fee Program App Fee
76a [Recurring or onerme? Recurring Recurrine Recurring Recurrine Recure Recure Recurring Recurrine Recurring Recurrine Recurring Recurrine Recurring Recurrine Recurring Recurrine Recurrine Recuring Recurring Recurring Recurring Recurring (One-Time Recurrine
272 [State_Federal_or Other? State State State State e e ate State ate State are are State Other ther Other ther Other Other Other Other Other State era
284 [State Funded Program Description in the General Appropriations Act . Administration; I Offices | I. Offices of Crcult Offices of Crcutt | 1. Offces of Gircut__| 1. Offces of Gireut__| . Offices of Crcuit__| 1. Ofces of Crcult. Offces of Creult Offices of Creult Offces of Creult Offices of Creult Offices of Creutt | I. Offices of Crcult Offices of Creult Offices of Creult Offices of Crcut |1 Offces of Gircult__| 1. Offces of Crcuit__ |1 Offces of Greut__ | I. Offices of Crcuit | I. Offices of rcuit | . Offces of Gircuit__|1. Administration | . Administration, I
of ircuitSoctors, . Solicitors Solciors Solciors Solicitors Soliitors Solciors Solciors Solciors Solciors Solciors Solciors Solciors Solciors Solciors Solciors Solicitors Soliitors Soliitors Soliitors Soliitors Soliitors Employee Benefts
294 [Totalallowed to soend by END o1 201617 S sessazss| o 6206000 < saro0] s Sea3s] © 2065 & 38000] 5 Timmon] s T eonooo] < 50000 S T 6ono00] 5 Ta6an| © 132703 © a00.000] § 2080117 € asn000] & 300000] < 225000] & 200000 < 175000] ao00000] < 2800000] so000] 5 s0000] 5 s 355 583)
30A [iminuc)Snent t0 Achirue Aoeneys Comreheneue Siratzei Pan S aa7ansel < & 205040 s sar o] 8 s3] ¢ 5 ass| & Smnon] s ERETY] IS " cononal < 15000 & " conono| s Trman & 1 m| < aon ono] & S o017 € asnono & Sonona ¢ 52500 & 500 000] < 175 000] & 4000000 < > snonon| & Son0n| < Sonon| & T 355 53
31a agency does not control < NI I s = s < s Ei s NI e i e i s I s s s s s s s s
s24 jations and suthorizati ini 201617] § ofs of ¢ s s s s s s s s s s s s e s R s e s A s s s P
LY Fiscal Year 2017-18
START OF RESOURCES £ 12017.18)
[Revenue laenersted Source Source #2 Sour " Sourcetts Sourcelt Sourcen7 Sourcets Sourcerd Sourcenio Sourconit Sourcents Sourcents Source 14 Source 15 Source 16 Source 117 Source 415 Source 19 Source 120 Source 21 Source 827 Source 23 Source 124
1 received) Source (do please st thel General Fund Judicial Crcuit State Fichland County Drug | Kershaw County Drug | Saluda County Drug | DUI Prosecution | Ciminal Domestic | 12t Judicial Crcuit | Violent Crime. Caseload Equalization | Victim's Assistance | SC Centers for Fathers | Summary Court Fee for Motions Family & Circuit Court_| Conditional Discharge | Conditional Discharge | Conditiona Discharge - | Conviction Surcharge - | Drug Comvition Traffc Education Traffc Egucation Refund of prior year | Federal Grant
deposited in the same SCEIS e Appropriations Support Court court court Violence Prosecutor | Drug Court Prosecution Funding Program and Families Violence Prosecution Filing Fee General Sessions | Magistrate. Municipal Law Enforcement | Surcharge Program App Fee Program App Fee
28 [Recurrine or one-time? Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurring Recurrine Becurrine Recuring Recurring Recuring Recurring Recurring (One-Time Recurrine
3 [Siate rederal or Other? Srate Soate iate Soate e e iate Soate iate Soate bate Soate bate Grher ther Grher ther Oher Other Oher Other Oher Siate Federal
382 [Organizational Unit (or il agency) that generated or received the money Administration, Offices of | Offces of Circult Solctors | Offices of Gircult | Offices of Crcuit | Offices of Gircuit [ Offices of Circuit | Offces of Crcult Offices of Grcul Offices of Crcuit Offices of Grcul Offices of Crcuit Offices of Grcul Offices of Crcuit Offices of Grcul Offices of Creuit Ofices of Creuit | Offces of Crcult Offices of Circul Ofices of Cireult Offices of Circul Ofices of Cireult Offices of Circul a
itz exvmiree S Solciors S Solctors S Solciors S Solciors S Solciors S Soiciors S Siciors S Solctors S Sotcitors s Sotcitors
383 [Indicate whether revenue Is generated (by ageney through sale o deliverables or application for Received from state o set_| Received from state or set._|Recelved fom state or | Received from state o  Recelved from state o  Recelved from state or | Recelved from state or | Received from state or_| Received from sate or | Received rom state or | Recelved ffom state or | Received from state or | Received from state or | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by agency | Generated by
oranic o coreived iz sote o cot freral maiching formulal ity o match <ot fotornl match | o ol match | e match | co ool match | o ool mateh |t federal mateh | <ot fotoral matel | co fctora match | cotfoloral match | <ot fotoral match | <ot oeral mate
48 [Does this the agency or e0 to the General Funa? Remain with agency | Remain with agency n n n 0 o Rermain with asency | Remain with agency | Rermain with asency | Rermain with asency | Remain with agency | Remain with agency
[Revenue laenersted Tatal
R Tatal tod ivodl b Tuns 309017 iand af 2016171 & g7 s § sa9aa10] ¢ sazom[ & saa36] ¢ sv.a6s] ¢ anaoa] ¢ 11700m[ € 1600000 ¢ 150.000] ¢ 1400000 ¢ 28%687)] € 132.703] ¢ an0000] ¢ 2680117 & aso000 [ & 191.976] & 232936 [§ 14967 [ ¢ 138095 [ € yR2436 [ ¢ 40119 [ € 19.500 [ ¢ asoa e 1z |8 107.371
wh, Ionnarstad ar racai
68 [SCEls Fund # (Expendable Level -8 digit) (full set of financials available for each through SCEIS); 10010000 10010000 10010000 10010000 10010000 10010000 10010000 10010000 10010000 10010000 10010000 10010000 10010000 30350000 ‘masuouo 30350000 30350000 30350000 |3uasouou |3uasnuau |3uasouou |3uasnuau 10010000
ame Eund chimns f dininis
78 [SCES Fund Description I General Funds [General Funds General Funds {General Funds [ GeneralFunds [ General unde [ General unds General Funds General Funds General Funds General Funds General Funds General Funds TOnerating Revenue | Ooerating Revenue [ Operating Reverue | Operating Revenue | Oerating Revenue | Operating Revenue | Operatine Rovenue | Operating Revenue | Operating Rovenue | General Funds
Cash balances at start of the-year - (Cash balance for each Source of Fund should be entered Total
i i the e where the G of Funl i et st
887 [Cash ba. 1 the end of 2015-16 [s aysesa] ¢ 875853] 5 [s Is [s [s s Is [ Is [s Is [s Is [s Is Is [s s s s s s s
883 [Chanoe in cach halance during 201617 s sa7m1| ¢ sp7a1] < [« s < | B3 s K3 s s B s B [« B [s I s Is s -ls -ls [s
£ Yotal cash balance as of Julv 1. 2017 istart of 2017-18) S 934.638] 5 954.634] 5 -ls s -1 s o1s s -1s s 2l s 2l s 2l s -1s =15 -Is 21s - 1s 2ls -1s -1s -
USE (2017-18)
1 et Proorams
98 [state Funded Program # 0500.100000X000 0500150000400 [ 0500.170000%000 | 0500.340000%000 0500250000X000  [0500350000X000 |0500360000X000 0500370004000 [0500.250000X000 | 0500.3000004000 | 0500.200000X000 | 0500.660000X000 | 0500.670000%000
0501.010000.000
108 [State Funded Program Description in the General Apropriations Act . Administration; I Offices | I Offices of Crcult Offices of Crcutt |1 Offces of Gircut__| 1 Offces of Gireut__| I Ofices of Crcuit__| I Ofces of Crcult Gffces of Creult Offces of Crcult Gffces of Creult Offces of Crcult Offices of Crcutt | Offices of Crcult Gffces of Creult Offces of Crcult Offices of Crcut |1 Offces of Gircult__| I Offces of Crcuit__| 1 Ofices of Greut__| I Office of Crcuit | I Offices of rcuit___| . Offices of Gircuit__|1L Administration | L Administration, I
of Circuit Soliitors, Il | Solictors Solcitors Solcitors Soliitors Soliitors Solcitors Solcitors Solcitors Solciors Solciors Solciors Solciors Solciors Solciors Solciors Solciors Solicitors Solicitors Soliitors Soliitors Soliitors ployee Benefts
|Amcuints Anarnariatad and Autharisad fi.a. allowad tn saand) Totat
118 [Amounts appropriated, and amounts authorized, o the agency for 2016-17 that were not spent | § 934.63a] 934634] § Ts Ts B s Ts Ts Ts Ts Ts Ts Ts Ts Ts Ts Ts B B B B B B Ts
126 |2017-18 Aoronriations & Authorizations to agency ftart of vear) S ssassass| © s361a06] S Saro0] s Sea3s] © 2065 © 38000] Timmon] s T eonooo] < 50000 S T 6ono00] 5 TaGan S 132703 © a00.000] & 2080117 € asn000] & 300000 < 225000] & 200000 < 175000] & ao00000] 5 2800000] so000] 5 s0000] 5 s 355 583)
3R Total allowad tn dnand at START of 201718 36789.75] & & 206040 5 sar o] 8 s3] ¢ 5 ass & Srnon] s T raoa| 8 " cononal 15000 & " conono| 5 Trman & 1 m| < o0 0no] & S o017 € asn ono & Sonona ¢ 225 0n0] s 200000 < 175 000 & sononon] < 2 800 000§ 0000 < S0no0] < 1 355 583
1an [2017.1 thorizations to agencu lduring the vear) (BUDGETED] s 19,007 5 19,097 5 s = s < s Ei s i T i NI i s 1 s s s s s s s s
158 Totar af3017.18] & 3nans.asa] < ETRES I Samom| s Seana] ¢ e Smoon] s ERETTY] IS Teononol < Tsnono] & Teononol 5 Trman| & Toml € aonono] & San i © asnonn] & Sonom] < 225 0n0] 00000 < 75000 < sononon| < 2 700 0on] ¢ Sono0] < Sonon] < 1= FECETD)
‘Additional Notes: The $19,097 was the total 5450000 ofthese | 550 fling fee paid for |5350 fee- 100% 5150 fee- 100% $150 fee - 100% 150 Surcharge on il | $140 5140 Applicatio
of the SCRS & PORS 1% funds must be fiing complaints o | distrbuted to distributed solictors Traffic | Drug Convictions (up | After 9.17% paidto | After .17% paid to
Rate Increase and Health wansferred tothe | petitons. solicitors per capita o | per capita to be used | per capita to be used [ Offenses or
and Dental Insurance Prosecution be used only for drug | only for drug courts | only for drug courts | Violations balance paid to balance paid to
Allocation received by the Coordination courts Treasurerand 6.74% | Treasurer and 6.74%
agency. Commission. The funds distributed to Solcitors | distributed o Solicitors
shallbe distributed per capita per capita
equallyto the third,
fourth, and eleventh
udicial circuitsto fund
drug courts
How
cked
168 [Databasels) throueh which di ked I [scess s« [scess [scers [scess [scess [scess [scers [scess [scers [scess [scers [scess [scers [scess [scers [scess [scess [scess [scess [scess [scess [scess s«
summarv of & Avaifabl Tatal
175 [Source of Funds General Fund Judicial Crcutt State Fichland County Drug | Kershaw County Drug | Saluda County Drug. | DUI Prosecution | Ciminal Damestic | 12t Judicial Crcuit | Vielent Crime. Caseload Equalization | Victim's Assistance | SC Centers for Fathers | Summary Court Fee for Motions Family & Circuit Court_| Conditional Discharge | Conditional Discharge| Conditional Discharge - | Conviction Surcharge - | Drug Conviction Traffc Education Traffc Education Refund of prior year | Federal Grant
Appropriations Support court court court Violence Prosecutor [ Drug Court Prosecution Funding Program and Families Violence Prosecution Filing Fee General Sessions | Magistrate. Municipal Law Enforcement | Surcharge Program App Fee Program App Fee
186 [ source of funds is mult-vear erant #of oo h .
195 [External restrictions (from state/feceral gowt grant issuer,etc), if any, on use of funds For use by Gircult Solici o use] Circuit Soficitors to i ForusebyCrcut  |Foruseby Gret |Usefor Drugcourt |ForusebyCrcult | For use by Grcult | For use by Crcuit | Mony is ot for use by | For use by Girealt___ | ircit Solicitors of the | For use by Crcult ol el 0 use | Crcuit Solcitors to use | Use by Gircult Circult Solicitors to use.| Gircut Soliitors to use. | Crcui Solicitors o use |0 Federal Grant
for Drug Court use for Drug Court, [ use for Drug Court. [ Solicitors for DU |Solictors for domestic Solicitors for volent | Solictors to reduce |Solictors only for |SCCPC or the Solictors; | Solicitors for domestic | the Third, Fourth, and | Solcitors for drug treatment | for drug reatment | for drug treatment | Solcitors. for drug treatment | for Traffc Education | for Traffc Education
prosecution. violence prosecuion St itis pass through | violence prosecution in |Eleventh Judical o court programs. court programs. Programs Programs
providing services | funding for the South | summary court, Cireuts to use to fund
througha Garolina Center for Orug Court in their
Victim/Witness Fathers and Families Cireuits.
Program. (the General Assembly
has SCCPC disburse the
208 [State Funded Program Description in the General Apropriations Act - Administration; I Offices | I Offices of Crcult Offices of Crcutt |1 Offces of Gircut__| 1 Ofices of Gireut__| I Ofices of Crcuit__| I Ofces of Crcult Gffces of Creult Offces of Creult Gffces of Creult Offces of Crcult Offces of Crcutt | . Offices of Crcult Gffces of Creult Offces of Crcult Offces of Crcut |1 Offces of Gircult__| I Offces of Crcuit__| 1 Ofices of Gircut__| I Offics of Crcuit | I Offices of rcuit | . Offices of Gircuit__|1L Administration | L Administration, I
of Circuit Soliitors, Il | Solictors Solcitors Solcitors Soliitors Soliitors Solcitors Solcitors Solcitors Solciors Solciors Solciors Solciors Solciors Solciors Solciors Solciors Solicitors Solicitors Soliitors Soliitors Soliitors ployee Benefts
218 Yotal Appropriated and Authorized [ endof2017-18| 5 36,808.856| § 6315137 § 5872001 § 56436 § 52,965] § 38,000 § 1179081 § 1,600,000 § 150,000 § 1,600,000 § 7826871 § 182,703] § 400,000 § 2980117 § 430,000 § 300,000 § 225,000 § 00,000 § 175,000 § 4,000,000 § 2,800,000 § 50,000] 5 50,000] 5 s 355,583
[Toward: 2017.18 o ic Pl Tatal
I e Ty SR S
S e § 5291216] 5 5872002] § 56436 5 52965] § 38000] 5 1179,001] § 1600,000] & 150000] § 1600,000] § 7826872] § 132703] 5 300,000] § 2980117] § 50,000] § 300000 § 225,000 5 200,000] § 175,000 & 000,000 & 2800,000] & 50000] § 50,000) B 355,563
how that money Is spent. Nane of the 6 SCCPC FYEs spend time on this gaal (1tfs
accomplishad by tha Soficitars and their $taf).
Strateoy 11 - Reduce 5 B
Objective 1.1 - ircuit Solictors wil continue o hire aditional GeneralSession prosecutors with | § -
e funding that din the Y2016/17 budget the ¥2017/18
Obiective 112 -Reduce. takes o disnose of General Sevsons caes s .
Gbiective 1 13 Reciucn the mimber of caces that haue heen nencine o cuer 541 cave < .
Strategy 1.2 - Upgrade the 16 Cicuit Solicitors' Offces Prosecution Case Management Systems, 1T | -
tornne and -iscouens
Strategy 1.3 - Eliminate the practice of law enforcement officers prosecating thelr own cases in s -
0a1 2 - rovide o es ra s of Salicito s 5
Stratecy 2 1 - Prouite orminictratiue sunnort tn the Ofices of Sfiritor < o] © 103 093]
Strategy 2.2 - Enhonce the professionalism and effectveness of South Carolina’s Solicitors and their | $ 493,584 $ 493,584
ot
Strategy 2.3 - Work wth SLED 1o write o new computer program that will moderize the Pretrol | $ 215,204 § 215,204
teriontion Datance ac wall oc odd aditinns) Diversinn Poabases
Strateoy 3.1 - Enabie staff s 35002] 5 38000
Strategy 3.2 - Respond to inquiries and requests for ssistance from the public (persons other than | $ 84,038 § 84,033
b 6ot 21
98 Tatal snant toward Stratasic Plan| & 2R 808 8%A[ & 4315137 [ ¢ sa7.002 [§ saA36 [ & 53965 [ & amaoa [ ¢ 1173041 [§ 1600000 [ 150000 [ & 1600000 [ & 7824872 [ & 132708 [§ 400000 [ 2.980.117 [ § aso000 [ & 300.000 [ § 225000 [ & 200000 | ¢ 175.000 [ € 4.000.000 | ¢

2800000 [ € so.000 [ ¢ s0.000 [ € -[s ;q“ml



Comprehensive Strategic Finances
(Study Step 1: Agency Legal Directives, Plan and Resources)

[Revenus ioansrated T Source 81 T I [ Souwcesn [ Sowce#s | Source#s | sowcews | Sourcen? T e T Sourcers [ Sourcewio | Sourcentn Sorce#) | Sowce#3 | Sowccsta | Sowcemls | Sawrestn | T T T Sowcewn | Soum [ Sowesn | Sowcews | Sawcesss
1A ed) (do not please it the| General Fund Judicial Ciruit State Richland County Drug. | | | Criminal Domestic | 12th Judicial Circuit | Violent Crime Caseload Equalization | Victim's Assistance | SC Centers for Fathers | Summary Court Fee for Motions Family & Circuit Court | Conditional Discharge | Conditional Discharge | Conditional Discharge - | Conviction Surcharge - | Drug Conviction Traffic Education Traffic Education Refund of prior year | Federal Grant
d the same sCeis F Appropriations support Court court Court Violence Prosecutor | Drug Court Prosecution Funding program and Families Violence Prosecution Filing Fee. General sessions Magistrate Municipal Law Enforcement Surcharge Program App Fee Program App Fee
2282 [Prior to receving did the agency
ontor Yo ar N aftr tha ausction mark in hic col
236 o taward As oI Tatal
None & . S S S s s s S s s s s S e s s s s s - s - s - s s -
28 Total not toward Stratesic plan In 3017-18_§ P B -8 -5 s s o8 s s s -8 S -8 S s B H =S H =S H =S 3 -
it st and of vaar Tatal
258 [Source of Funds General Fund Judicial Circuit State Richland County Drug Drug Criminal Domestic | 12th Judicial Circuit | Violent Crime Caseload Equalization | Victim's Assistance | SC Centers for Fathers | ummary Court Fee for Motions Family & Circuit Court | Conditional Discharge | Conditional Discharge  Conditional Discharge - | Conviction Surcharge - | Drug Conviction Traffic Education Traffic Education Refund of prior year | Federal Grant
Appropriations Supp Court Court Violence Prosecutor | Drug Court Prosecution Funding and Families Violence Prosecution Filing Fee. General Sessions Magistrate Law Enforcement u Program App Program Ap
26 [Becurring or ane-time? Becurring. Becurring. Becurring. Gecurring. Rerurring Rerurring Becurring. Becurring. Becurrine. Gecurring. Becurrine. Gecurring. Becurrine. Becurring. Becurring. Recurring Recurring Recurting Recurting Recurting Recurting Recurting (One-Time Recurring
278 [State Federal_or Other? State. State. State. State State State. State. sta State. State. State. Other Other Other Other Other Other Other Other Other State Federal
288 [ state Funded Program Description in the General Appropriations Act 1. Administration; Il Offices | Offices of Crcut 11 Offces of Gircuit Offces of Gircuit__ | I Offices of Gircuit__ | I. Offices of Crcuit | 11 Ofices of Gircuit Offces of Gircuit__ | I Offices of Crcult__| 1. Offices of Grcuit | I Offices of Crcuit Offces of Gircuit__ |1 Offices of Gireuit Offices of Circuit |11 Offices of Gircuit |11 Offices of Circut |11 Offices of Gircuit | I. Offices of Circuit | I Offices of Circuit | 1. Offices of Circuit | Il Ofices of Gircuit |11 Offices of Gircuit 1. Administration | . Adrministration, I
of Ciruit Solicitors, Solictors Solictors licitors olicitors olicitors licitors Solictors Solictors Solictors Solictors Solicitors Solictors Solicitors Solictors Solictors licitors olicitors Solicitors. olicitors Solicitors. olicitors Employee Benelits
298 [Total allowed. S a6soamse| s 6315137 © 5872000 & Sea3] & S2965] € 38000 5 1is0m] § 1600000 ¢ 150000] § 1600000 S 7687] ¢ 132703] & 400000 § 2980117] ¢ 450000 € 300000 ¢ 225000 5 200000 175000 & 4000000 ¢ 2800000 & s0000 & s0000] & 1= 355583
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Agency Responding

Commission on Prosecution Coordination

Date of Submission

April 6, 2018

Types of Performance Measures:

Performance Measures

(Study Step 2: Performance)

Outcome Measure - A quantifiable indicator of the public and customer benefits from an agency's actions. Outcome measures are used to assess an agency's effectiveness in serving its key customers and in achieving its mission, goals and objectives. They are also
used to direct resources to strategies with the greatest effect on the most valued outcomes. Outcome measures should be the first priority. Example - % of licensees with no violations.
Efficiency Measure - A quantifiable indicator of productivity expressed in unit costs, units of time, or other ratio-based units. Efficiency measures are used to assess the cost-efficiency, productivity, and timeliness of agency operations. Efficiency measures measure

the efficient use of available resources and should be the second priority. Example - cost per inspection

Output Measure - A quantifiable indicator of the number of goods or services an agency produces. Output measures are used to assess workload and the agency's efforts to address demands. Output measures measure workload and efforts and should be the third
priority. Example - # of business license applications processed.
Input/Activity Measure - Resources that contribute to the production and delivery of a service. Inputs are "what we use to do the work." They measure the factors or requests received that explain performance (i.e. explanatory). These measures should be the last

priority. Example - # of license applications received

Performance Measure Type of Measure: Agency selected; Time Target and |Target and Actual |Target and Actual |Targetand Actual |Targetand Actual [Target and Actual ([Target Results Currently using,
Required by State; or |Applicable Actual row [Results Time Results Time Results Time Period |Results Time Period |Results Time Period |Time Period #6: (FY2017- considering using in
Required by Federal: labels Period #1 (FY2012- |Period #2 (FY2013- [#3 (FY2014-2015) |#4 (FY2015-2016) |#5 (FY2016-2017) |2018) future, no longer using
2013) 2014)
Number of trainings held |Output Measure Agency Selected July - June Target: DNE 1520 1520 1520 1520 15-20 Currently using
Actual: 21 21 22 26 24 16
Number of : .
u,m er of persons Output Measure Agency Selected July - June JCTEH DNE DNE DNE LTy LULY LTy Currently using
trained Actual: 1412 1434 2014 1784 1931 1338
Number of continuin : )
. i il g Output Measure Agency Selected July - June Target DNE DNE DNE 100 100 100 Currently using
education hours provided Actual: 143.17 159.4 151.75 142.75 184.65 106.83
Number of General Target: DNE DNE DNE DNE DNE DNE
) dded Input/Activity Measure |Agency Selected July - June Currently using
Sessions cases adde Actual: DNE 113,771 113,711 120,407 127,017 87,598 (thru Feb. 28)
Number of General Target: DNE DNE DNE| More than 114,891| More than 114,891 More than 114,981
) ) Output Measure Agency Selected July - June Currently using
Sessions cases disposed of Actual: DNE 115,763 117,281 114,891 123,915 83,711 (thru Feb. 28)
Number of cases pending Target: DNE DNE DNE| Lessthan 113,168| Lessthan 113,168 Less than 113,168
) ) Input/Activity Measure |Agency Selected July - June Currently using
in General Sessions Actual: DNE 105,933 104,947 113,168 118,860 123,139 (thru Feb. 28)
3 year average of General Target: DNE DNE DNE DNE DNE DNE
Sessi dded Input/Activity Measure |Agency Selected July - June Currently using
esslons cases adde Actual: DNE DNE 114,198 115,930 120,378  Not available until July 2018
Number of pending Target: DNE DNE DNE Less than 19,486 Less than 19,486 Less than 19,486
General Sessions cases Output Measure Agency Selected July - June Currently using
over 541 or 545 days old Actual: DNE DNE 20,590 19,486 18,897 20,409
Average number of
General Sessions incoming Target: DNE DNE DNE 281 281 281
cases assigned to a Input/Activity Measure |Agency Selected July - June Currently using
prosecutor during the Actual: DNE DNE 377 383 331  Not available until July 2018

previous three vears

The contents of this chart are considered sworn testimony from the Agency Director.




Performance Measures

(Study Step 2: Performance)

Performance Measure Type of Measure: Agency selected; Time Target and |Target and Actual |Target and Actual |Target and Actual |Target and Actual |[Target and Actual [Target Results Currently using,
Required by State; or |Applicable Actual row [Results Time Results Time Results Time Period |Results Time Period |Results Time Period |Time Period #6: (FY2017- considering using in
Required by Federal: labels Period #1 (FY2012- |Period #2 (FY2013- |#3 (FY2014-2015) |#4 (FY2015-2016) |#5 (FY2016-2017) |(2018) future, no longer using
2013) 2014)
Average number of days,
from arrest to disposition Target: DNE DNE DNE Less than 365 Less than 365 Less than 365
(resolution of a criminal
charge, which may be )
) o Output Measure Agency Selected July - June Currently using
either conviction, not
guilty verdict, or
dismissal), of a General
Sessions case Actual: DNE DNE 416 398 400 Not available until July 2018
Number of counties Target: DNE DNE DNE 0 0 0
without an assigned Input/Activity Measure [Agency Selected July - June Currently using
prosecutor Actual: DNE DNE DNE 3 0 0
Number of full-time Target: DNE DNE DNE 408 408 408
General Sessions Input/Activity Measure [Agency Selected July - June Currently using
364 or less 364
prosecutors Actual: DNE DNE 303 303 . .
(some are part-time) (some are part-time)
Number of circuits with
secure, cloud based, Target: DNE DNE DNE DNE DNE 16
prosecution case Input/Activity Measure [Agency Selected July - June Currently using
management system, data
Actual: No Data No Data No Data No Data No Data 0

storage and e-discovery
platform

Note: "DNE" means did not exist. Also, In the course of preparing this Oversight Report, the SCCPC recounted continuing education hours, persons trained, and number of trainings, and discovered that there were inadvertent errors in some of the figures included in
the Accountability Reports; the numbers in this report are correct.

The contents of this chart are considered sworn testimony from the Agency Director.




Comprehensive Strategic Plan Summary

(Study Step 1: Agency Legal Directives, Plan and Resources; and Study Step 2: Performance)

[Azency di [c on Prosecution Coordination
[Date of |April 6, 2018
2016-17
Mission: The mission of the South Carolina Commission on Prosecution Coordination is to enhance the professionalism and effectiveness of South |Total # of FTEs available | Total amount

Carolina’s Solicitors and their staff. We do this by providing legal education and publications, providing technical assistance, coordinating with

/ Total # filled at start of | Appropriated and

Legal Basis:S.C. Code Section 1-7-940, Rule 3.8, Comment 1, S.C. Rules of Professional Conduct (Rule 407, SCACR).

other state, local, and federal agencies involved in the criminal justice system, providing administrative functions for the solicitors at the state level, Jyear Authorized to Spend
as well as being a resource for the General Assembly on a range of issues

Legal Basis: S.C. Code Section 1-7-940

Vision: To enhance the ability of South Carolina's state prosecutors to seek justice Available FTEs: 39 S 36,789,759

Filled FTEs: 37.625
Temp/Grant: 1

[s o]

2017

18

Total # of FTEs available /
Total # filled at start of
year

Total amount
Appropriated and
Authorized to Spend

Available FTEs: 39
Filled FTEs: 37.625
Temp/Grant: 1

$ 36,808,856

[Amount remaining__]
s o]

Goal 1 - Protect the community by vigorously but fairly prosecuting those who violate the
law (Note: All state funding provided for the Accomplishment of Goal 1 is received by the
SCCPC as pass-through funds to the Solicitors' Offices, and the SCCPC has no control over
how that money is spent. None of the 6 SCCPC FTEs spend time on this goal (it is

accomplished by the Solicitors and their staff))

Strategy 1.1 - Reduce the average time it takes to dispose of General Sessions cases.

Determine each individual Circuit Solicitor

See Goal 1

1 Solicitor and
ativ tant
in each Circuit

d in state

in state budget,
then hir

81.15%

I. Administration;
II. Offices of Ci
citors,

11l Employee Benefi

Determined and tracked
uit
Solicitor (none required in

each individual Ci

Deteri
idual Circuit Solicitor

ined by each

dividual Circuit Solicitor

2016-17 2017-18
2017-18 Comprehensive Strategic Plan Part and Description Intended Public Benefit/Outcome: # of FTE equivalents  [Amount Spent % of Total Associated General # of FTE equivalents |Amount budgeted  |% of Total General Per o] Name & |Does this person Partner(s), by segment, the agency
(e.g., Goal 1 - Insert Goal 1; Strategy 1.1 - Insert Strategy 1.1; Objective 1.1.1 - Insert Objective (Ex. Outcome = incidents decrease and public |utilized (including employee |Available to |Appropriations Act planned to utilize (including employee |Available to |Appropriations Act |Measures Unit(s) Time staff member has been have input into the (works with to achieve the objective
1.1.1) perceives that the road is safer) salaries/wages and  |Spend Program(s) salaries/wages and Budget Program(s) responsible for the goal or budget for this (Federal Government; State
benefits) benefits) objective goal, strategy or | Government; Local Government; Higher
objective? Education Institution; K-12 Education

Institution; Private Business; Non-Profit
Entity; Individual; or Other)

Determined by each individual Circ

Obiective 3.1.1 - Obtain sufficient funding for agency to operate.

See Strategy 3.1

Obiective 3.1.2 - Provide administrative services.

See Strategy 3.1

Obiective 3.1.3 - Provide sufficient resources for staff

See Strategy 3.1

1Il. Employee Benefits

solicitors,
11l Employee Benefits

Administrative Assistant

Tina Thompson (responsible for
more than 3 years)

Strategy 3.2 - Respond to inquiries and requests for assistance from the public (persons
other than those covered bv Goal 2.

Assisting the public

Objective 1.1.1 - Circuit Solicitors will continue to hire additional General Session prosecutors with |See Goal 1 $5,928,438| 16.11%) 1I. Offices of Circuit|
the additional funding that was provided in the FY2016/17 budget and continued in the FY2017/18 Solicitors
budget.
Obiective 1.1.2 - Reduce the average time it takes to dispose of General Sessions cases See Goal 1
Obiective 1.1.3 - Reduce the number of cases that have been pending for over 541 days. See Goal 1
Strategy 1.2 - Upgrade the 16 Circuit Solicitors' Offices Prosecution Case Management See Goal 1
vstems. IT Storage and E-Discoverv.
Objective 1.2.1 - Enable each Circuit Solicitors' Office to have a secure, cloud based , Prosecution  |See Goal 1
Case Svstem. Data Storage and E-Discovery Platform
Strategy 1.3 - Eliminate the practice of law enforcement officers prosecuting their own cases [See Goal 1
in Summarv Court (| or | Court)
Objective 1.3.1 - Hire additional prosecutors with the additional funding that was provided in the |See Goal 1
FY16/17 and FY17/18 budget so that all Domestic Violence cases are handled by a prosecutor
Whother the cases are in General Sessions Court or Summary Court
ide
Strategy 2.1 - Provide administrative support to the Offices of Solicitor. Enable Circuit Solicitors and their staff to David M. Ross (responsible for Attorney General; Criminal Justice
effectively and fairly administer justice, and to more than 3 years) Academy; Judicial Department; SLED;
ensure tZe rights of crime victims are I. Administration; Executive Director Commission on Indigent Defense;
protecte . c
Objective ‘z 11- Prov:ﬁefh:mar;fresou;ces‘ ass\s;ance tothe 16 Solctors and 16 administrative  [¢ (¢ 3 $191,560 0.52%| :HA;{:;;ZZ:;MS 3 $193,093 0.52%) !o‘h):t‘:f:d cireuit Inone ?ffﬂfﬁ?t:i:ﬁfitnam :ﬂ\la;mZsj;(rr;spmme for Yes gzz:ﬂz:t :; j’uufe‘:f:ﬁp’ce’
istants (one in each of the Offices of Solicitor]
Obiective 2.1.2 - Provide State budget support for the Offices of Solicitor. See Strategy 2.1 Il Employee Benefits Coordinator Department of Mental Health; Law
Ellen Dubois (responsible less Enforcement agencies; county and local
Objective 2.1.3 - Coordinate administrative functions of the diversion programs of the Offices of
Solicitor. See Strategy 2.1 than 3 years) governments
Strategy 2.2 - Enhance the professionalism and effectiveness of South Carolina's Solicitors | Enable Circuit Solicitors and their staff to David M. Ross TF Tor
and their staff, effectively and fairly administer justice, and to Executive Director more than 3 years)
ensure the rights of crime victims are 1. Administration; Number of Trainings Held Education
orotected, Coordinator/Senior Staff Amie Clifford (responsible for
_ |1 Administration; _ |11 Offices of Circuit | Number of Persons Trained
Objective 2.2.1 - Conduct regular training for prosecutors and staff on a wide variety of topics see Strategy 22 4 $490,368| 133 oyee Benefits 4 $493,584 134%| L ore Continting Education Hours SA:;?fr/zft\;rne more than 3 years) Yes See Strategy 2.1
Y
Obiective 2.2.2 - Provide technical to prosecutors and staff. See Strategy 2.2 IIl- Employee Benefits |Provided Traffic Safety Resource Mark Rapoport (responsible for
Obiective 2.2.3 - Provide timely legislative updates See Strategy 2.2 Prosecutor more than 3 years)
Obiective 2.2.4 - Provide regular case law updates. See Strategy 2.2
Strategy 2.3 - Work with SLED to write a new computer program that will modernize the Pre- |Enable Circuit Solicitors and their staff to
Trial Intervention Database as well as add additional Diversion Databases. effectively and fairly administer justice, and to
ensure the rights of crime victims are 1. Administration;
orotected, 1 $215,169 0.58%| " Administration; 4 $215,204 059! Offices of Cireuit {0 Executive Director David M. Ross (responsible for Yes See Strategy 2.1
Obiective 2.3.1 - Complete the final stage of writing the computer program. See Strategy 2.3 Ill. Employee Benefits Solicitors, more than 3 years)
Objective 2.3.2 - Have users test the new Databases once they are built and resolve any See Strategy 2.3 IIl. Employee Benefits
unforeseen issues.
Obijective 2.3.3 - Migrate existing data into the new Database. See Strategy 2.3
Goal 3 - Operate in an effective and efficient manner to enable staff to accomplish the
mission of the acencv.
Strategy 3.1 - Enable staff to perform job duties. Enable the SCCPC to assist the Circuit Solicitors David M. Ross (responsible for
5o they are able to effectively perform their I Administration; more than 3 years)
duties set forth in Goal 2. , P 0.109%|"- Administration; 5 <3002 0.109|!- Offces of Cireuit |~ Executive Director ves see strategy 2.1

David M. Ross [
more than 3 years)

for

The contents of this chart are considered sworn testimony from the Agency Director.



Comprehensive Strategic Plan Summary

(Study Step 1: Agency Legal Directives, Plan and Resources; and Study Step 2: Performance)

2016-17 2017-18
2017-18 Comprehensive Strategic Plan Part and Description Intended Public Benefit/Outcome: # of FTE equivalents  |Amount Spent % of Total Associated General  |# of FTE equivalents Amount budgeted (% of Total d General d i fo] Il Name & [Does this person  [Partner(s), by segment, the agency
(e.g., Goal 1 - Insert Goal 1; Strategy 1.1 - Insert Strategy 1.1; Objective 1.1.1 - Insert Objective (Ex. Outcome = incidents decrease and public Jutilized (including employee [Available to |Appropriations Act planned to utilize (including employee |Available to [Appropriations Act  |Measures Unit(s) Time staff member has been have input into the [works with to achieve the objective
1.1.1) perceives that the road is safer) salaries/wages and  |Spend Program(s) salaries/wages and  |Budget Program(s) responsible for the goal or budget for this (Federal Government; State
benefits) benefits) objective goal, strategy or Government; Local Government; Higher
objective? Education Institution; K-12 Education
Institution; Private Business; Non-Profit
Entity; Individual; or Other)
Objective 3.2.1 - Timely and efficiently respond to requests from members of the public for Government accountability and openness Executive Director
documents (including subboenas and Freedom of Information Reauests) I. Administration; Education Amie Clifford (responsible for
Objective 3.2.2 - Timely and efficiently respond to inquiries and requests for assistance from the ~ |Enable requesting agency/party to effectively . Administration; 11, Offices of Circuit Coordinator/Senior Staff more than 3 years)
General Assemblv. fulfill duties to serve the public $83,303 0.23%| Employee Benefits $84,038 0.23%| ¢ ivors None Attorney Yes See Strategy 2.1
Objective 3.2.3 - Timely and efficiently respond to inquiries and requests for assistance from state, |Enable requesting agency/party to effectively n Emp‘o’yee Benefits Staff Attorney Mark Rapoport (responsible for
countv. and local government agencies. fulfill duties to serve the public Traffic Safety Resource more than 3 years)
Objective 3.2.4 - Timely and efficiently respond to inquiries and requests for assistance from Enable requesting agency/party to effectively Prosecutor
criminal justice-related non-governmental entities. fulfill duties to serve the public Mattison Gamble (responsible for|
more than 3 vears)
Spent/Transferred NOT toward Agency's Comprehensive Strategic Plan
None] 50 0.00%

The contents of this chart are considered sworn testimony from the Agency Director.




Agency Name:

Agency Code:

S.C. Commission

on Prosecution Coordination |

E-21

Fiscal Year 2016-2017
Accountability Report

Report Template

Name of Entity Requesting the Reporting Submission Date
Report Name Type of Entit: Summary of Information Requested in the Report Method to Access the Report
P Report I v Frequency (MM/DD/YYYY) v q P P
1 Restructuring Report HouseALeg|sIat|ve Oversight State Annually March Online
Committee
2 Sle;tructurmg Report and Cost Savings Senate Oversight Committee State Annually January Online
Agency must provide Governor and General Assembly
- . ) ith i i i i South Carolina Legislature Website.
3 Accountability Report Executive Budget Office State Annually September with |nf9rmat|on that supports their analysis of the g
agency's budget and ensure that the Agency Head Salary|Http://www.scstatehouse.gov/reports
Commission has a basis for its decision
Driving Under the Infl P i - " i atisti |ating to DUI Paper copy, South Carolina Commission on Prosecution. Requests for copies
4 riving nder the fnfluence Frosecution General Assembly State Annually August 0 report prosecution statistics relating to of this report should be submitted to the attention of David Ross, Executive
Annual Report prosecution funding .
Director
Criminal D tic Viol P . - " i atisti lating to CDV Paper copy, South Carolina Commission on Prosecution. Requests for copies
rimin mestic Violen I ion report pr ion statistics relatin
5 a bomestic Violence Frosecutio General Assembly State Annually August 0 report prosecution statistics refating to of this report should be submitted to the attention of David Ross, Executive
Annual Report prosecution funding .
Director
- + statisti lating to Solicitors' Di X Paper copy, South Carolina Commission on Prosecution. Requests for copies
6 Omnibus Report General Assembly State Annually October P?Q;Z?T:ss austics relating to Solicitors: Diversion of this report should be submitted to the attention of David Ross, Executive
Director
Paper copy, South Carolina Commission on Prosecution. Requests for copies
7 Victim/Witness Programs General Assembly State Annually October To report use of funds of this report should be submitted to the attention of David Ross, Executive
Director
Paper copy, South Carolina Commission on Prosecution. Requests for copies
8 Revenue/Expenditure Reports General Assembly State Annually September To report funding sources of this report should be submitted to the attention of David Ross, Executive
Director
Minority Busi Emol t (VBE) scD ; t of To emphasize thff usetcg n;;no;i‘ty smaltl busin;skas;?, in all Paper copy, South Carolina Commission on Prosecution.
inority Business Employmen epartment o express a commitment by the Agency to use s in al ’ ) : )
9 Utilization Plan Administration - OSMBCC State Annually July 30, 2017 aspects of procurement and establishing dollar goals to 'Requests for copies of this report should be submitted to the attention of
assist the agency in meeting this objective Tina Thompson
Minority BUSi Empl t (MBE) sco ; t of j\plm:,?(? Paper copy, South Carolina Commission on Prosecution.
inority Business Employmen epartment o uly . .- . . ) . )
10 Progress Report Administration - OSMBCC State Quarterly October 30 To emphasize the use of minority small businesses .Requests for copies of this report should be submitted to the attention of
January 30 Tina Thompson
State Statute 11-35-2440, 11-35-3830, 19-445.2015 and ) o .
Materials Management Quarterly State Fiscal Accountability April 30 11-35-1220 require all state agencies to report quarterly |Paper copy, South Carolina Commission on Prosecution.
11 Procurement Reports - Audit & Authority - Procurement State Quarterly July 30 on Sole Source, Emergency, Trade-in Sales Requests for copies of this report should be submitted to the attention of
Certification agency Quarterly Reporting |Services October 30 Procurements, (lllegal)Procurements, Preferences and  |Tina Thompson
January 30 10% Rule
Schedule of Federal Financial Assistance -
SFFA State Fiscal A tabilit s ¢ all Federal Funds that ived b Paper copy, South Carolina Commission on Prosecution.
ate Fiscal Accountability ummary of all Federal Funds that were received by . ) . .
12 Authority - State Auditors Office State Annually August 14, 2017 SCCPC Requests for copies of this report should be submitted to the attention of
Tina Thompson
bt GAAP requires the analysis and recognition of Paper copy, South Carolina Commission on Prosecution.
GAAP - Grants and Contribution Revenue . . : . . . . )
13 Reporting (Packet 3.03) SC Comptroller General State Annually September 8, 2017 receivables and deferred revenue in connection with Requests for copies of this report should be submitted to the attention of
P g ’ grant awards and contributions Tina Thompson




SC Dept. of Employment and

March 31
June 30

Every employer must file this report each quarter

Paper copy, South Carolina Commission on Prosecution.

14 Wage and Contribution Report State Quarterly showing each employee who was in employment at any Requests for copies of this report should be submitted to the attention of
Workforce September 30 time during the quarter .
December 31 9 q Tina Thompson
15 SF-425 (Grant Financial Report) Office of Justice Prggrams, us Federal Quarterly April 30, 2018 To report quarterly federal expenditures Request through the Office of Justice Programs
Department of Justice
Justice Assistance Grant - Performance ) . . . Paper copy, South Carolina Commission on Prosecution. Requests for
Office of Justice Programs, US . To identify, collect and report performance measurement ; ; ) . X
16 Management Tool ) Federal Quarterly April 30, 2018 L : copies of this report should be submitted to the attention of David Ross,
Department of Justice data on grant activities and achievements . ;
Executive Director
Justice Assistance Grant Management . . . . Paper copy, South Carolina Commission on Prosecution. Requests for
17 Information System Annual Progress Office of Justice Programs, US Federal Annually To identify, collect and report performance measurement copies of this report should be submitted to the attention of David Ross,

Report

Department of Justice

data on grant activities and achievements

Executive Director




S.C. Commission on Prosecution Coordination

Date of Submission: April 6, 2018

Glossary

Term, Phrase or

Meaning of the Term, Phrase or Acronym

Acronym
Juveniles, charged with committing crimes or status offenses (an offense that would not
be a crime for an adult, such as Runaway, Incorrigibility, and Truancy), have their
charges, subject to some exceptions, handled in the Family Court. If the prosecution
Adjudication establishes beyond a reasonable doubt that the juvenile committed the violation in

question, the juvenile is adjudicated delinquent rather than found “guilty.” An
adjudication of delinquency is not a criminal conviction but, for many practical

purposes, is treated the same as a criminal conviction.

CDhV The crime of Criminal Domestic Violence. See Criminal Domestic Violence.
Continuing legal education. Attorneys are required to attend 14 hours of CLE each
CLE year, to include two hours of ethics; every three years, attorneys are required to

attend one hour of substance abuse/mental health training.

Criminal Domestic

Statutory crimes that involve, with or without aggravating circumstances, the causing
of physical harm or injury to a person's own household member, or the offer or
attempt to cause physical harm or injury to a person's own household member with
apparent present ability under circumstances reasonably creating fear of imminent

Violence peril. This crime was repealed by the amendment of S.C. Code Sections 16-25-20
and 16-25-65 in 2015; covered conduct committed prior to June 4, 2015, is still
prosecuted as Criminal Domestic Violence, while covered conduct committed on or
after that date is punished as Domestic Violence (See below).

DAODAS Department of Alcohol and Other Drug Abuse Services

DUI The crime of Driving Under the Influence.

DV The crime of Domestic Violence. See Domestic Violence.

Resolution of a criminal charge, which may be either conviction (through trial or
plea), not guilty verdict, adjudication (Family Court), or dismissal. Reasons for
dismissals include lack of evidence, inability to proceed (for reasons including

Disposition absence of witnesses, adverse rulings by the trial court, and a defendant’s inability to

stand trial), and alternative resolution of case (successful completion of a pretrial
intervention program, an alcohol education program, traffic education program, or
some other diversion-type program operated by a Solicitor’s Office).




Diversion Program

Alternative means of resolving a criminal charge that usually do not result in a
conviction or adjudication. Examples include Pre-Trial Intervention, Alcohol
Education Program, Traffic Education Program, and Juvenile Arbitration.

Domestic Violence

A statutory crime of varying degrees, effective June 4, 2015, that involves the causing
of physical harm or injury to a person's own household member, or the offer or
attempt to cause physical harm or injury to a person's own household member with
apparent present ability under circumstances reasonably creating fear of imminent
peril. See S.C. Code Section 16-25-20.

E—Discovery

Electronic discovery (collection and disclosure of discovery materials by electronic
means, rather than by and using paper).

General Sessions
Court

The criminal “side” of the Circuit Court, and the highest level criminal trial court in
the state unified court system.

Judicial Circuit

South Carolina’s 46 counties are divided into 16 Judicial Circuits, each represented
by an elected Solicitor. Seven Judicial Circuits include two counties; three Judicial
Circuits include three counties, 5 Judicial Circuits include four counties, and 1
Judicial Circuit includes five counties.

State of South Carolina Office of Victim Services Education and Certification;

OVSEC
OVSEC certifies victim advocates and accredits trainings for them.

SCCJA South Carolina Criminal Justice Academy; the Academy accredits trainings for law
enforcement officers.

SCCPC South Carolina Commission on Prosecution Coordination.

SCSA Solicitors’ Association of South Carolina, Inc., a nonprofit South Carolina
corporation.

SLED South Carolina Law Enforcement Division.
In South Carolina, the position of "Circuit Solicitor" is comparable to that of State's
Attorney or District Attorney in other jurisdictions — that is, the official who, either

Solicitor directly or through one of the assistant Solicitors, represents the government in the

prosecution of criminal offenses. The State Constitution establishes one Solicitor
(elected for a four-year term) for each Judicial Circuit.

Summary Court

A term used to collectively refer to the magistrate and municipal courts, the lowest
level trial courts in the state unified court system.

TSRP

Traffic Safety Resource Prosecutor, an attorney position within the SCCPC funded
by a federal grant to conduct trainings for and assisting attorney and police officer
prosecutors on traffic-related criminal cases.




South Carolina Commission on Prosecution Coordination

Organizational Chart

FY 2007/08

11 Member Commission

16 Judicial Circuit S

olicitors

Executive Director

16 Administrative Assistants

Deputy Director

Administrative Assistant to the Commission

Education Coordinator

Information Technology/Accountability
Coordinator

State Office of Pretrial Intervention
- State Coordinator

Child Abuse Prosecution Unit
- Child Abuse Attorney Specialist
- Child Victim/Witness Assistance Advocate

Traffic Safety Resource Prosecution (TSRP)
Unit
- TSRP Attorney
- TSRP Administrative Assistant

State Victim/Witness Assistance Coordinator
(Vacant)




South Carolina Commission on Prosecution Coordination

Organizational Chart

FY 2008/09

11 Member Commission

16 Judicial Circuit S

olicitors

Executive Director

16 Administrative Assistants

Deputy Director

Administrative Assistant to the Commission

Education Coordinator

Information Technology/Accountability
Coordinator

State Office of Pretrial Intervention and
Special Projects Coordinator

Child Abuse Prosecution Unit
- Child Abuse Attorney
- Child Victim/Witness Advocate (Part-time)

Traffic Safety Resource Prosecution (TSRP)
Unit
- TSRP Attorney
- TSRP Administrative Assistant

State Victim/Witness Assistance Coordinator
(Vacant)




South Carolina Commission on Prosecution Coordination

Organizational Chart
FY 09/10

11 Member Commission

16 Judicial Circuit Solicitors ) ( Executive Director )
J \ J
16 Administrative Assistants ) ( Deputy Director )
J \ J

t Administrative Assistant to the Commission h

_ v,
e - - - N
Child Abuse Prosecution Unit
-Child Abuse Attorney
L -Child Victim/Witness Assistance Advocate )
t Education Coordinator h
_ J
s - - N
Information Technology/Accountability
Coordinator
_ v
s n n ; N
State Office of Pretrial Intervention
-Pretrial Intervention and Special Projects
\_ Coordinator Y,

(State Victim/Witness Assistance Coordinator\

J

(vacant)
N
(" Traffic Safety Resource Prosecution (TSRP) Unit
-TSRP Attorney
-TSRP Support Staff

~




SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

FY 2011/12 Organizational Chart

11 MEMBER COMMISSION

16 JuDICIAL CIRCUIT SOLICITORS

16 ADMINISTRATIVE ASSISTANTS

EXEcCUTIVE DIRECTOR

ADMINISTRATIVE ASSISTANT

VICTIM/WITNESS ADVOCATE
Grant Funded

EbucATION COORDINATOR

INFORMATION
TECHNOLOGY/ACCOUNTABILITY
COORDINATOR

(Vacant)

STATE OFFICE OF PRETRIAL
INTERVENTION

(Pretrial Intervention & Special
Projects)

STATE VICTIM/WITNESS ASSISTANCE

(Vacant)

N\ (O

TRAFFIC SAFETY RESOURCE
PROSECUTION (TSRP) UNIT

TSRP Attorney & TSRP Administrative

Assistant
Grant Funded

}
|
|




SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

FY 2011/12 Organizational Chart

11 MEMBER COMMISSION

16 JuDpIcIAL CIRCUIT SOLICITORS

J

16 ADMINISTRATIVE ASSISTANTS

(Updated May 2012)

EXECUTIVE DIRECTOR

ADMINISTRATIVE ASSISTANT

STAFF ATTORNEY
(Vacant)

EDUCATION COORDINATOR

ADMINISTRATIVE ASSISTANT
(Vacant)

STATE OFFICE OF PRETRIAL
INTERVENTION

(Pretrial Intervention & Special Projects)

|
|
|
|
|
|
|

TRAFFIC SAFETY RESOURCE
PROSECUTION (TSRP) UNIT

TSRP Attorney & TSRP Administrative
Assistant




SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

FY 2012/13 Organizational Chart

11 MEMBER COMMISSION

16 JuDpIcIAL CIRCUIT SOLICITORS

J

16 ADMINISTRATIVE ASSISTANTS

EXECUTIVE DIRECTOR

ADMINISTRATIVE ASSISTANT

EbucATION COORDINATOR

STAFF ATTORNEY

STATE OFFICE OF PRETRIAL
INTERVENTION

/

ADMINISTRATIVE ASSISTANT

TRAFFIC SAFETY RESOURCE
PROSECUTION (TSRP) UNIT

TSRP Attorney & TSRP Administrative
Assistant

Grant Funded

I
{ (Pretrial Intervention & Special Projects)




SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

FY 2013/14 Organizational Chart

11 MEMBER COMMISSION

16 JuDpIcIAL CIRCUIT SOLICITORS

J

16 ADMINISTRATIVE ASSISTANTS

EXECUTIVE DIRECTOR

ADMINISTRATIVE ASSISTANT

EbucATION COORDINATOR

STAFF ATTORNEY

STATE OFFICE OF PRETRIAL
INTERVENTION

/

ADMINISTRATIVE ASSISTANT

TRAFFIC SAFETY RESOURCE
PROSECUTION (TSRP) UNIT
TSRP Attorney
Grant Funded

I
{ (Pretrial Intervention & Special Projects)




South Carolina Commission on Prosecution Coordination Organizational Chart

11 Member Commission

16 Judicial Circuit Solicitors Executive Director

16 Administrative Assistants Administrative Assistant

Education Coordinator

Administrative Assistant

State Office of Pretrial
Intervention

-Pretrial Intervention & Grants
Coordinator

Staff Attorney

Traffic Safety Resource
Prosecution Unit

TSRP Attorney & TSRP
Administrative Assistant

(Grant-funded positions)

(March 2015)



South Carolina Commission on Prosecution Coordination Organizational Chart
Organizational Chart - FY15-16

11 Member Commission

16 Judicial Circuit

. . Executive Director
Solicitors

16 Administrative o . .
. Administrative Assistant
Assistants

Education Coordinator

Administrative Assistant

State Office of Pretrial
Intervention

-Pretrial Intervention &
Grants Coordinator

Staff Attorney

Traffic Safety Resource
Prosecution Unit

TSRP Attorney

(Grant- funded position)




SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION
Organizational Chart - FY 16-17

11 Member
Commission

16 Judicial Circuit
Solicitors

16 Administrative
Assistants

David M. Ross

Executive Director

Administrative
Assistant

Education
Coordinator/Senior
Staff Attorney

Administrative
Assistant

State Office of Pretrial
Intervention

-Pretrial Intervention &

Grants Coordinator

Staff Attorney

Traffic Safety Resource
Prosecution Unit

TSRP Staft Attorney
(Grant-funded position)



SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION
Organizational Chart - FY17-18

11 Member
Commission

16 Judicial Circuit
Solicitors

16 Administrative
Assistants

David M. Ross

Executive Director

Administrative
Assistant

Education
Coordinator/Senior
Staff Attorney

Administrative
Assistant

State Office of Pretrial
Intervention

-Pretrial Intervention &

Grants Coordinator

Staff Attorney

Traffic Safety Resource
Prosecution Unit

TSRP Staft Attorney
(Grant-funded position)
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S.C. Commission on Prosecution Coordination

Current conditions in South Carolina

e  First in the number of women killed by men
e  Sixth highest violent crime rate in the country

e Domestic Violence accounts for 42 percent of all violent crime

South Carolina Exceeds National Crime Rates in All but One Category
(Rate per 100,000 residents)

Murder/ Aggravated Motor
Violent Crime| Manslaughter Rape Robbery Assault Property Crime Burglary Theft vehicle theft
South Carolina 558.8 6.9 35.5 95 421.4 3822.2 954.5 2588.3 279.5
United States 386.9 4.7 26.9 112.9 242.3 2859.2 670.2 1959.3 229.7
44% 47% 32% -16% 74% 34% 42% 32% 22%

SOURCE: 2012 crime stats compiled by the Federal Bureau of Investigation

Public safety numbers

114,198 number of new criminal cases filed every year
303 number of prosecutors to handle those cases
376.8 average caseload of each prosecutor

Delays hurt public safety

e The older a case gets, the harder it is to prove

e  Victims should have the right to a speedy trial along with defendants
e  Criminals get out on bond and hurt more people

Domestic Violence Task Force Findings

62 percent of reporting SC law enforcement agencies require their officers to prosecute their own domestic violence cases. Only
three other states allows this practice: New Hampshire, New Mexico and Virginia.

Strategy
To improve the crime rate in South Carolina we must confront the overwhelming caseloads and bring them in line with national

standards and averages.
U.S. Department of Justice' No more than 150 felonies or 400 misdemeanors (per public defender)

Average prosecutor prosecutes 94 felonies per year
(range is 81-121 depending on size of jurisdiction)

U.S. Department of Justice?

"In 1973, the Task Force on the Courts of the National Advisory Commission on Criminal Justice Standards & goals (created by the U.S. Department of Justice in 1968) studied the problem of
excessive public defender caseloads and adopted a recommendation that defenders handle no more than 150 felonies or 400 misde meanors in any year.
2U.S. Department of Justice, Bureau of Justice Statics, 2007 National Census of State Court Prosecutors: Prosecutors in State Courts, 2007 — Statistical Tables (December 2011) (NCJ

Our plan

Establish a state-funded minimum number of prosecutors based on 400 cases per attorney:
1. Each county gets one prosecutor
2. Each circuit gets additional prosecutors based on caseload
3. Solicitors to prosecute all domestic violence cases, ending the practice of officers handling DV cases

Benefits:
e State-funded prosecutors can be placed throughout circuits according to need
e Prosecutors will attack both violent and non-violent crime
e Reduction in the time it takes to get cases to court
= Cases will be stronger
= Criminals do not get out on bond and hurt someone else
= Victims get their day in court
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S.C. Commission on Prosecution Coordination

Current Caseload

e Anaverage of 114,198 new General Sessions cases were filed in FY 13, 14 and 15.

e The state’s 16 judicial circuits employ 303 General Sessions prosecutors.

e The average caseload per prosecutor is 376.8 cases, but varies dramatically among counties.

e 3 counties do not currently have prosecutors; 24 counties have caseloads exceeding 400 cases per attorney

County Poverty Rate Average Case Intake Current # of Prosecutors Current Cases Per Prosecutors
Dorchester 11.4 1702.7 5 340.5
Beaufort 11.6 2113.7 8 264.2
Lexington 12.4 4902.0 18 272.3
York 13.2 5832.7 18 324.0
McCormick 14.1 167.3 0.0
Berkeley 14.3 2907.0 323.0
Greenville 15.2 14901.0 34 438.3
Kershaw 16.1 1551.7 3 517.2
Anderson 16.2 3549.3 8 443.7
Richland 16.4 8789.3 38 231.3
Newberry 16.7 976.3 1.5 650.9
Spartanburg 17 7713.0 24 321.4
Charleston 17.7 8261.0 32 258.2
Horry 18 8095.7 15 539.7
Saluda 18.1 468.3 0 0.0
Calhoun 18.2 318.0 1 318.0
Sumter 18.2 2624.3 6 437.4
Pickens 18.4 37223 6 620.4
Aiken 18.9 2806.0 6 467.7
Oconee 19.2 1899.3 3 633.1
Edgefield 19.8 571.7 2 285.8
Florence 19.9 3273.7 6 545.6
Laurens 20 2961.7 5 592.3
Georgetown 20.1 1455.3 3 485.1
Greenwood 20.7 2769.0 6 461.5
Abbeville 20.8 695.7 1.5 463.8
Lancaster 20.8 1801.7 5 360.3
Union 21.5 1185.0 2 592.5
Colleton 21.6 1024.7 3 341.6
Darlington 22.3 2447.3 4 611.8
Jasper 22.4 606.7 2 303.3
Cherokee 22.8 1475.0 3 491.7
Clarendon 22.8 849.0 2 424.5
Fairfield 23.2 440.7 2 220.3
Chester 24 684.0 1 684.0
Chesterfield 24.5 945.0 1 945.0
Orangeburg 24.5 1776.0 5 355.2
Hampton 24.7 420.0 1 420.0
Marion 25.2 933.0 1 933.0
Bamberg 26.8 443.0 2 221.5
Lee 27.5 382.0 2 191.0
Barnwell 28.7 723.0 2 361.5
Marlboro 29.2 913.0 2 456.5
Williamsburg 29.9 775.7 2 387.8
Dillon 32.8 1146.7 2 573.3
Allendale 36.3 199.0 0 0.0
Total 17 114198.3 303 376.8
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S.C. Commission on Prosecution Coordination

Economic disparity
in prosecution

e In South Carolina, 34 counties have poverty rates that exceed the state average of 17 percent.
e Of those counties, 32 have full-time prosecutors that carry an average caseload of 468 cases per attorney.

e Of the 12 counties with average or lower-than-average poverty rates, 11 have full-time prosecutors that
carry an average of 375 cases per attorney.

¢ This means that prosecutors in poorer counties carry caseloads that are 27 percent higher than
prosecutors in more affluent counties.
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S.C. Commission on Prosecution Coordination

Current Caseload

¢ Counties with higher poverty rates tend to have the highest caseloads per prosecutor

e The blank counties have no caseload per attorney analysis because they have no dedicated prosecutors.

Current Cases Per Prosecutor
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S.C. Commission on Prosecution Coordination

Current Funding

e The state accounts for only 23 percent of the funding for Solicitors’ Offices.

e Counties and municipalities make up 60 percent of the funding of prosecution.

Estimated State Funding

Victim Assistance $782,703
Traffic Education Program $21,136
Drug Court Funding $2,440,078
Conditional Discharge (Drug Court) $474,975
Drug Court Funding Direct Appropriations $747,401
Total $17,312,041

Total for Drug Court/Victim Assistance $3,688,913

- Funding for prosecution

Current FundingBreakdown

Grants,3%

Internal
programs,15% State funding,
23%

Local funding,
60%
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S.C. Commission on Prosecution Coordination

National Caseload Standards

Every profession has a metric by which a capacity per employee is determined. This is done to ensure that a
certain level of quality is maintained and that the organization is adequately staffed to handle its workload.
In the case of teachers, it is the number of students per teacher.

Solicitors must follow a rigid set of standards for professional conduct. They must give every case the atten-
tion it deserves. Prosecutors must conduct a diligent and thorough review of each case to determine wheth-
er the facts warrant the charges and to ensure that the rights of the victim and defendant are not infringed

upon. The implications of having overworked prosecutors can be dire.

A 2011 Northwestern University Law Review article notes that, in 1968, a national commission created by the
Department of Justice studied the problem of excessive public defender caseloads and adopted a recommen-
dation that defenders handle no more than 150 felonies or 400 misdemeanors in any year. The article goes
on to say that in subsequent years, these guidelines have been widely endorsed by criminal justice organiza-
tions, the American Bar Association, and academic commentators. The article suggests that these standards
should also apply to prosecutors.” South Carolina solicitors prosecute both felonies and misdemeanors. For
instance, the Fourteenth Circuit Solicitor’s caseload is made up of approximately 75 percent felonies and 25

percent misdemeanors.

In the most recent survey of all prosecutors offices throughout the country, the U.S. Department of Justice
found that the average felony caseload per attorney was 94.2

Measuring S.C. by National Benchmarks and Averages
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National Average U.S. Department of S.C. Current Caseload
Justice Standard Per Prosecutor

"Adam M. Gershowitz & Laura R. Killinger, “The State Never Rests: How Excessive Prosecutorial Caseloads Harm Criminal Defendants,” 105 North-
western University L Rev. 261, 262-267 (2011).

22007 National Census of State Court Prosecutors: Prosecutors in State Courts, 2007 — Statistical Tables, supra.
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Funding Request

Page 8 of 344

The South Carolina Commission on Prosecution Coordination is requesting an additional $10,815,795 from

the General Assembly to pay for half of the necessary prosecutors throughout the state.

e This approach gets us closer to the 200 cases per attorney benchmark when local funding is included.

e Counties that seek a higher level of service will continue to pay for enhancements.

e All counties will have at least one, full-time dedicated prosecutor.

¢ The state provides the foundation for professional prosecutorial services.

¢ Solicitors will ensure that attorneys will prosecute all domestic violence cases.

Calculation
Average case intake 114,198
Estimated domestic violence case increase 11,419
Total case intake 125,618
Prosecutors needed (200 cases per atty) 570.99
State-funded prosecutors (50% of total) 285.495
Cost @ $75K per attorney (S50K salary) $21,412,125
Current state funding for prosecution $13,623,128
Additional state funding needed $10,815,795
Current Funding Breakdown Proposed Funding
Internal Grants, 3% Intemaﬁrea kdown
programs, State
15% funding, Program, Grants,2%
o 13%
23% State
funding,
34%

Local
funding,
60%

Local
funding,
51%
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S.C. Commission on Prosecution Coordination

Reducing economic disparity
in prosecution

e This funding proposal would equalize the caseload between high and low poverty counties by providing
the foundation for professional prosecutorial services throughout the state.

e Currently, counties with higher-than-average poverty levels carry prosecutor caseloads that are 27
percent higher than counties with average or lower-than-average poverty rates.

e With this proposal, higher-than-average poverty counties would only have 8 percent higher caseloads.
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S.C. Commission on Prosecution Coordination

Results of Funding

Cases per prosecutor
(Counties sorted from highest poverty to lowest)
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S.C. Commission on Prosecution Coordination

Page 11 of 344

Results of Funding

Before After
e 3 counties did not have full-time prosecutors e All counties have full-time prosecutors
e 24 counties had more than 400 cases per prosecutor e 3 counties have more than 400 cases per prosecutor
e 2 counties in line with 200 cases per attorney target e 14 counties in line with 200 cases per attorney target
e Average caseload per prosecutor is 376.8 e Average caseload per prosecutor is 280.8
e  Officers tried their own domestic violence cases o All domestic violence cases to be handled by solicitors
400 376.8
350
300 280.6
250
200
150
100
50
0
National Average U.S. Department of S.C. Current S.C. Proposed
Justice Standard Caseload Per Caseload Per
Prosecutor Prosecutor
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Results of Funding

Poverty Current number Current Cases Proposed number Proposed Cases

Counties rate Average Intake of Prosecutors Per Prosecutor of Prosecutors Per Prosecutor
Allendale 36.3 218.9 0 0.0 1.1 180.9
Dillon 32.8 1261.3 2 573.3 3.6 320.6
Williamsburg 29.9 853.2 2 387.8 34 228.8
Marlboro 29.2 1004.3 2 456.5 3.5 264.0
Barnwell 28.7 795.3 2 361.5 3.4 215.0
Lee 27.5 420.2 2 191.0 3.2 119.7
Bamberg 26.8 487.3 2 221.5 3.2 137.5
Marion 25.2 1026.3 1 933.0 2.5 377.9
Hampton 24.7 462.0 1 420.0 2.2 189.9
Chesterfield 24.5 1039.5 1 945.0 2.5 381.8
Orangeburg 24.5 1953.6 5 355.2 7.5 259.54
Chester 24 752.4 1 684.0 2.3 291.8
Fairfield 23.2 484.7 2 220.3 3.2 136.8
Cherokee 22.8 1622.5 3 491.7 4.7 311.1
Clarendon 22.8 933.9 2 424.5 3.4 247.8
Jasper 22.4 667.3 2 303.3 3.3 183.6
Darlington 22.3 2692.1 4 611.8 6.2 392.8
Colleton 21.6 1127.1 3 341.6 4.5 226.9
Union 21.5 1303.5 2 592.5 3.6 329.6
Abbeville 20.8 765.2 1.5 463.8 2.8 244.1
Lancaster 20.8 1981.8 5 360.3 6.9 260.9
Greenwood 20.7 3045.9 6 461.5 8.4 330.0
Georgetown 20.1 1600.9 3 485.1 4.7 307.6
Laurens 20 3257.8 5 592.3 7.5 395.5
Florence 19.9 3601.0 6 545.6 8.6 378.6
Edgefield 19.8 628.8 2 285.8 3.3 173.9
Oconee 19.2 2089.3 3 633.1 5.0 383.3
Aiken 18.9 3086.6 6 467.7 8.4 333.6
Pickens 18.4 4094.6 6 620.4 8.9 419.6
Calhoun 18.2 349.8 1 318.0 2.2 147.2
Sumter 18.2 2886.8 6 437.4 8.3 315.5
Saluda 18.1 515.2 0 0.0 1.2 379.1
Horry 18 8905.2 15 539.7 20.1 403.4
Charleston 17.7 9087.1 32 258.2 37.2 222.4
Spartanburg 17 8484.3 24 321.4 28.9 267.1
Newberry 16.7 1074.0 1.5 650.9 3.0 326.4
Richland 16.4 9668.3 38 231.3 434 202.4
Anderson 16.2 3904.3 8 443.7 10.8 329.1
Kershaw 16.1 1706.8 3 517.2 4.8 324.6
Greenville 15.2 16391.1 34 438.3 42.5 350.7
Berkeley 14.3 3197.7 9 323.0 11.5 253.6
McCormick 14.1 184.1 0 0.0 1.1 154.3
York 13.2 6415.9 18 324.0 21.9 265.9
Lexington 12.4 5392.2 18 272.3 21.5 228.3
Beaufort 11.6 2325.0 8 264.2 10.1 210.0
Dorchester 11.4 1872.9 5 340.5 6.9 248.3
State 17 125618.2 303 376.8 447.2 280.8
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S.C. Commission on Prosecution Coordination

Results of Funding

Cases per prosecutor
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& SOUuTH CAROLINA COMMISSION ON PROSECUTION COORDINATION
v O Summary of 2017 Act No. 95 (R125, S179)

Limited Immunity for Persons Seeking Medical Treatment

for Another Person Experiencing Drug or Alcohol-Related Overdoses

2017 Act No. 95, which was effective June 10, 2017, added Article 19 to Chapter 53 of Title 44 of the S.C. Code of Laws (§§44-53-
1910 through 1970). The Article essentially provides as follows.

e A PERSON WHO SEEKS MEDICAL ASSISTANCE — by contacting the 911 system, a law enforcement officer, or emergency
services personnel — FOR ANOTHER PERSON WHO APPEARS TO BE EXPERIENCING A DRUG OR ALCOHOL-
RELATED OVERDOSE (defined in §44-53-1910(2) as an acute condition, including mania, hysteria, extreme physical illness,
coma, or death resulting from consumption or use of controlled substance, alcohol, or another substance combined with a
controlled substance or alcohol, that a layperson would reasonably believe to be a drug or alcohol overdose that requires medical

assistance) (§44-53-1920(A)).

e MAY NOT BE PROSECUTED FOR:

(1) Dispensing or delivering a controlled substance under §44-53-370(a), when the controlled substance is dispensed or
delivered directly to the person who appears to be experiencing a drug-related overdose (§44-53-1920(B)(1));

(2) possessing a controlled substance under §44-53-370(c) (§44-53-1920(B)(2));

(3) possessing less than 1 gram of methamphetamine or cocaine base under §44-53-375(A) (§44-53-1920(B)(3));

(4) dispensing/delivering methamphetamine/cocaine base under §44-53-375(B), when the methamphetamine/cocaine base is
dispensed/delivered directly to the person who appears to be experiencing a drug-related overdose (§44-53-1920(B)(4));

(5) possessing paraphernalia under §44-53-391 (§44-53-1920(B)(5));

(6) selling or delivering paraphernalia under §44-53-391, when the sale or delivery is to the person who appears to be
experiencing a drug-related overdose (§44-53-1920(B)(6));

(7) purchasing, attempting to purchase, consuming, or knowingly possessing alcohol under §63-19-2440 (§44-53-1920(B)(7));

(8) transferring/giving beer/wine to a person under 21 for consumption under §61-4-90 (§44-53-1920(B)(8)); OR

(9) contributing to the delinquency of a minor under §16-17-490 (§44-53-1920(B)(9)).

e IF THE EVIDENCE WAS OBTAINED AS A RESULT OF THE PERSON SEEKING medical assistance for the apparent
overdose on the premises OR IMMEDIATELY AFTER SEEKING SUCH (§§44-53-1920(A) & 44-53-1930(A)); AND

e THE PERSON:

(1) ACTED IN GOOD FAITH when secking medical assistance, UPON A REASONABLE BELIEF THAT HE WAS THE
FIRST PERSON TO CALL FOR ASSISTANCE (§44-53-1920(A)(1)); AND

(2) PROVIDED HIS OWN NAME to the 911 system or LEO upon arrival (§§44-53-1920(A)(2) & (D), & 44-53-1930(B)); AND

(3) FULLY COOPERATED with LE and medical personnel (§§44-53-1920(D) & 44-53-1930(B)); AND

(4) REMAINED WITH THE INDIVIDUAL needing medical assistance UNTIL HELP ARRIVED (§44-53-1920(D)); AND

(5) DID NOT SEEK MEDICAL ASSISTANCE DURING the course of the EXECUTION OF AN ARREST WARRANT,
SEARCH WARRANT, OR OTHER LAWFUL SEARCH (§44-53-1920(A)(3)).

Under §44-53-1950, a person immune from prosecution for the crimes listed in §44-53-1920(B), may be prosecuted for other crimes
even if they arise from the same circumstances. And, under §44-53-1940, if the person is charged with other drug or alcohol-related
offenses arising from the same circumstances, the person's decision to seek medical assistance, pursuant to §§44-53-1920(A) or 44-53-
1930, may be considered by the Court in mitigation at sentencing.

Moreover, under §44-53-1960, the provisions of Article 19 do NOT limit (1) the admissibility of any evidence in connection with the
investigation or prosecution of a crime with regard to a defendant who does not qualify for immunity or with regard to other crimes
committed by a person who otherwise qualifies for immunity; (2) any seizure of evidence or contraband otherwise permitted by law; or
(3) affect the authority of a LEO to detain a person in the course of an investigation or to effect an arrest for any offense, except as
provided in §§44-53-1920(A) or 44-53-1930. (NOTE: In 44-53-1960, it says “Nothing in this section...”, but it is clear from the context and
content that the Legislature intended to say “this article,” and to interpret it Iitera]])/ as written would defeat that intent and lead to an absurd result.

See Browning v. Hartvigsen, 307 S.C. 122, 414 S.E.2d 115, 117 (1992); Enos v. Doe, 380 S.C. 295, 669 S.E.2d 619, 623 (Ct. App. 2008)).
Under §44-53-1970, a LEO who arrests a person for an offense listed in §44-53-1920(B) is not subject to criminal prosecution, or civil
liability, for false arrest or false imprisonment if the arrest was based on probable cause.

NOTE: THE LEGISLATION DOES NOT INCLUDE A SAVINGS CLAUSE SO IT IS RETROACTIVE
(WHICH MEANS THAT IT APPLIES TO CONDUCT OCCURRING AND CHARGES BROUGHT PRIOR TO JUNE 10, 2017).

©2017 S.C. Commission on Prosecution Coordination (P.O. Box 11561, Columbia, South Carolina 29211-1561; 803- 343-0765)




Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (April 6, 2018) Page 16 of 344

This page deliberately left blank.



SUMMARY OF IMPACT OF S. 133 (2015 S.C. ACT NO. 22, EFFECTIVE DATE JUNE 1, 2015)
ON THE EXPUNGEMENT OF RECORDS & THE EXPUNGEMENT OF JUVENILE RECORDS

Expungement of Records

Amended 817-22-910(A) to provide that a person'’s eligibility for expungement, including a juvenile’s under 863-
19-2050, or eligibility for expungement as authorized by any other provision of law, must be based on the
offense that the person actually pled guilty to or was convicted of committing. Eligibility for expungement may
not be based on an offense for which the person may have been charged.

Expungement of Juvenile Records

Amended 863-19-2050 to provide:

A.

Judicial notice to person adjudicated.

At the time a person is adjudicated delinquent, the family court must notify the person of: (a) the ability
to have the record expunged; (b) the conditions that must be met to expunge records; and (c) the
process for receiving an expungement in that jurisdiction.

Petition for expungement.

A person taken into custody for, charged with, or adjudicated delinquent for committing a status offense,
or a nonviolent offense as defined in 816-1-70, may petition for expungement. However, a person with a
prior adjudication for an offense that would carry a maximum term of imprisonment of five years or more
if committed as an adult may not petition for expungement. For purposes of this section, a “prior
adjudication” is an adjudication occurring prior to the date the subsequent offense was committed.

The prosecution or law enforcement may file an objection to the expungement.

(1) The only available grounds for objection are that the person has other charges pending, or the
charges are not eligible for expungement.

(2) The prosecution or law enforcement must give written notice of the objection to the person at
the most current address on file with the court or through the person’s counsel of record.

(3) Once the objection is made, the court must hold a hearing.

In order to grant an order of expungement for a person who has been taken into custody for,
charged with, or adjudicated delinquent, the court must make the following findings.

(1) The person is at least 17 years of age,

(2) The person has successfully completed any dispositional sentence,

(3) The person has not been subsequently adjudicated for or convicted of any criminal offense, and
(4) The person does not have any criminal charges pending in family or general sessions court.

When a person is found not guilty of a charge, the court must grant an expungement order. The
expungement order must be granted regardless of the person’s age, and no fee may be charged.
NOTE: Fees for expungement of adjudications and for diversion programs still apply.

Which offenses must/may/may not be expunged by the court.

(1) An adjudication for a violent crime as defined in §16-1-60 may not be expunged.
(2) A single status offense must be expunged.

(3) Multiple status offenses may be expunged.

(4) Nonviolent crimes as defined in §16-1-70 may be expunged.

When expungement is authorized, the following official records may be expunged.

(1) identity of person taken into custody, (3) the adjudication, and
(2) the charges filed against the person, (4) the disposition.

When an expungement order is granted by the court, the records must be destroyed or retained by law
enforcement, government agencies, or departments pursuant to §17-1-40.

Legal effect of expungement.

(1) The person is restored in the contemplation of the law to the status the person occupied before
being taken into custody.

(2) Person is not guilty of perjury or otherwise giving false statement by reason of failing to recite or
acknowledge the charge or adjudication in response to an inquiry made of the person for any purpose.

©2015 S.C. Commission on Prosecution Coordination Page 1 of 1
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION
Analysis of SC Code Section 56-5-2953 (DUI Video Recording Requirement — Incident Site)

Is there an issue with the video recording? J
Does the issue affect a
requirement under 2953(A)?
NO
Can the issue be addressed by
the 2953(B) exceptions? |
Was the issue caused by the @ < > Did the officer provide a proper
actions of the defendant? affidavit under 2953(B)?

Are there valid reasons for the

issue under the totality of the
Did the video fail circumstances or does Gordon*
to capture any apply?

direct evidence of

DUI or any of the

defendant’s

important rights?

ves )

*State v. Gordon, 414 S.C. 94 (2015)
*State v. Taylor, 411 S.C. 294 (Ct. App. 2014)
*City of Rock Hill v. Suchenski, 374 S.C. 12 (2007)
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION
DOMESTIC VIOLENCE CRIMES

CHANGES TO DV LAWS MADE BY DOMESTIC VIOLENCE REFORM ACT BECAME EFFECTIVE ON JUNE 4, 2015. BECAUSE OF THE ACT’S SAVINGS CLAUSE, VIOLATIONS OF REPEALED ORY]
AMENDED STATUTES (SUCH AS THE OLD CDV AND CDVHAN CRIMES) ARE TO BE CHARGED UNDER THE OLD STATUTES AND THE PUNISHMENTS PROVIDED THEREIN ARE TO CONTROL.

DEFINITIONS (8§16-25-10) (see other side for more definitions):

Great bodily injury (GBI): Bodily injury that causes substantial risk of death or serious, permanent disfigurement or protracted loss or impairment.
Household member: Spouse, former spouse, persons who have a child in common, or male and female who are living together or have cohabitated. NOTES: (1) Definition of households
member includes persons of the same sex who are married, who are divorced, or who have a child in common. (2) “Child” (for purposes of the “persons who have a child in common":$
definition) may include viable fetuses (see State v. McKnight, 352 S.C. 635, 576 S.E.2d 168 (2003); Whitner v. State, 328 S.C. 1, 492 S.E.2d 777 (1997)). (3) Looking to Boozer v. Boozer, 242<
S.C. 292, 296, 130 S.E.2d 903, 905 (1963), “cohabitate” most likely means living together in an intimate relationship involving sexual relations or other “marital duties.”” (4) In Doe v. State,@
Op. 27728 (S.C.S. Ct. November 17, 2017), Court held “male and female who are cohabiting or formerly have cohabited™ definition must be read to include same-sex relationships.

Moderate bodily injury (MBI): Physical injury that either involves prolonged loss of consciousness, causes temporary/moderate disfigurement, causes temporary loss of function of bodlly
member or organ, results in need for medical treatment requiring use of regional or general anesthesia, results in fracture or dislocation. Does NOT include 1-time treatment and subsequent[-
observation of scratches, cuts, bruises, burns, or other minor injuries not requiring extensive medical care.
Prior conviction of domestic violence: Includes conviction of any crime, in any state, containing among its elements those in, or substantially similar to those in, Section 16-25- 20(A)”‘

tea 1 ojdur

Q S[eLL

©3o

committed against a household member within 10 years prior to the incident date of the current offense. NOTE: Elements of the base offense found in 16-25-20(A) are the same as those for the§
“old”” crimes of CDV and CDVHAN; thus, convictions for those offenses are prior convictions of DV (unless statute requires prior conviction of specific DV crime by name or statute). =)
Protection Order (PO): Includes order of protection, restraining order, condition of bond, or any other similar order issued in South Carolina or another state to protect a household member. @
THREE DEGREES OF DOMESTIC VIOLENCE DV of a High and Aggravated Nature a
Base Offense (BO) for ALL degree of Domestic Violence (1%, 2", and 3" Degree) (16-25-20(A)): Defendant inflicted physical harm/injury to a (DVHAN) 8§16-25-65 g
household member OR offered/attempted to cause such with apparent present ability under circumstances reasonably creating fear of imminent peril. | Defendant either: 5
Third Degree Second Degree First Degree '%gm?;gttﬁ]dg eitcr)em:n?neéiffeiggggsttgnfﬁz:
§16_25__20(D) _ §16_25_29(C) §1_6_25_20(B) _ value of human life and GBI results; OR o
Defendant committed the_ BO. In | Defendant committed BO and either: Defendant committed BO and either: eCommitted BO, with or without an:
other words, the defendant either: eInflicted MBI or actions were accomplished by means | eCommitted BO and has 2 or more prior accompanying battery, under circum-3
eactually inflicted physical harm or | likely to result in MBI; OR DV convictions within past 10 years; OR stances manifesting extreme indifferenced
injury to a household member or | e Committed BO and has 1 prior DV conviction within | eInflicted GBI or actions accomplished by to value of the human life and wouldS
eoffered or attempted to cause such | past 10 years; OR means likely to result in GBI; OR reasonably cause a person to fear eitherS
harm or injury with the apparent | e Committed 3 degree DV and either: eUsed firearm while committing BE; OR GBI or death; OR g
present ability under | o was in the process of violating a PO; or o Committed 2™ degree DV and either: eViolated a PO and, in the process,g_
circumstances reasonably creating | o knew or should have known the victim is pregnant; or 0 was in the process of violating a PO; committed 1% degree DV. 5
fear of imminent peril. 0 minor was present or perceived the event; or or Circumstances manifesting extreme indif-g

o offense committed during a robbery, burglary, o defendant knew/should have known | ference to value of human life include, but”
kidnapping, or theft; or victim pregnant; or are not limited to, use of deadly weapon; DV>
o] o_ffense committed by impeding victim’s breathing or 0 minor was present or perceived the against pregnant victim; in presence of minor; ”*_

air flow; or event: or during commission of robbery, burglary,s]
o offense committed using physical force/threat of such | o offense committed during a robbery, | Kidnapping, or theft; offense committed by
force to block person’s access to phone or electronic burglary, kidnapping, or theft; or impeding victim’s normal breathing or bloodz;
communication device for purpose of preventing, o offense  committed by impeding | Siculation by applying pressure to throat/]

. X . ' y impeding . .

obstructing, or interfering with report to law victim’s breathing or air flow: or neck or obstructing nose/mouth causing
enforcement or request for assistance from emergency o TUPPARA = S_tUPOT/|OSS of consciousness for any period of’3

medical assistance (hereafter “TUPPARA™). ' time; and TUPPARA. %
How to Charge: UTT or arrest warrant How to Charge: Arrest warrant N
Court Court: General Sessions Court: General Sessions Court: General Sessions =
Summary or General Sessions (not eligible for transfer court) (not eligible for transfer court) (not eligible for transfer court) g
Classification: Misdemeanor Classification: Felony (also: Violent Crime, and Serious Offense) i

Penalties: 0-90 days and/or $1000-2500 | Penalties: 0-3 yrs and/or $2500-$5000 Penalties: 0-10 years | Penalties: 0-20 years

12/13/2017 (Reflecting changes made by DV Reform Act, S.C. Act No. 58 (R80, S3), effective June 4, 2015) Amie L. Clifford ©2017 South Carolina Commission on Prosecution Coordination.



SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

OTHER DOMESTIC VIOLENCE-RELATED CRIMES
ADDITIONAL DEFINITIONS (8§16-25-10) (see other side for more definitions):
Firearm: pistol, revolver, rifle, shotgun, machine gun, submachine gun, or assault rifle designed to fire or is capable of firing fixed cartridge ammunition or from which a shot or projectile i
discharged by an explosive, but does not include an antique firearm as defined in 18 U.S.C. 921(a)(16).
Deadly weapon: any pistol, dirk, slingshot, metal knuckles, razor, or other instrument which can be used to inflict deadly force.

816-25-30(A)(1) §16-25-30(A)(2)
Defendant has either: Defendant:
e EVER been convicted of | e convicted of 2™ Degree DV
DVHAN, OR or an equivalent offense in

e been convicted of 1% Degree DV, | another state, AND
or an equivalent offense in|e the STROPFA  occurred
another state, and the STROPFA within 3 years from the later
occurred within 10 years from of the date of the conviction
the later of the date of the or release from imprisonment
conviction or release from on the 2™ Degree DV (or its
imprisonment on the 1% Degree out-of-state equivalent), AND
DV (or its  out-ofstate | o trial court made specific
equivalent). findings and concluded the

defendant caused MBI.

Unlawful Shipping, Transport, Receipt or Possession of a Firearm of Ammunition (STROPFA) — §16-25-30
Unlawful for person to ship, transport, receive or possess firearm or ammunition IF (with controlling statutory subsection):

NOTE: Because of the wording of the statute, it does NOT appear that a charge under §16-25-30 can be based on a prior conviction of CDV or CDVHAN (convictions under the prior versions
of 8816-25-20 and 16-25-65); however, the appellate courts have not yet addressed this issue.

§16-25-30(A)(3) §16-25-30(A)(4) 816-25-
Trial court, when sentencing defendant for one | Defendant, who is subject to valid protection order | 30(A)(5)
of the following offenses, specifically ordered | issued by family court or court of another state | gyme as
that defendant could not ship, transport, | (protection order for purposes of §16-25-30 does (A)4)
receive or possess firearm or ammunition: NOT include permanent or emergency restraining except valid
o 2 or 3¢ Degree DV; or orders issued under 816-3-1910), STROPFA’d AND protection
e DV in another state containing the | ® Order contains specific findings of physical harm, | order issued
elements of 2 or 3 Degree DV; Bl, assault or that defendant offered/attempted to | by court of
AND cause physical harm/injury to household member | another

2 - sorepdpy e8o % sjeroreqy Supufea ) ordfireg

S with  present ability under circumstances | state, tribe
Defendant STROPFA’d W'th!n _3 years from reasonable creating fear of imminent peril, AND or territory
the later of the date of conviction or release

from imprisonment on 2 or 3 Degree DV | ® court specifically ordered that defendant could not | (rather than

its out-of- i STROPFA. as.C.
(or its out-of-state equivalent). court).

Classification: Felony Classification: Misdemeanor Classification: Misdemeanor

Penalties: 0-5 years and/or $0-2000 Penalties: 0-3 years and/or $0-1000 Penalties: 0-30 days and/or $0-500

Violation of Permanent Restraining Order (PRO): §16-3-1910

What: new type of restraining order that may be issued either by
general sessions or family court at time defendant is convicted of
offense or by common pleas court in county where defendant
committed crime.

Duration: a PRO remains in effect for time period judge specifies.
Arrest: LE shall arrest a defendant who violates PRO after service and
notice of the PRO is provided to defendant.

Penalty: depends upon the underlying criminal offense. If it was a
felony, then the violation is a felony (0-5 years); if a misdemeanor,
then the violation is a misdemeanor (0-3 years and/or $0-2000).

Violation of New Types of Restraining Orders — Permanent Restraining Orders (PROs) and Emergency Restraining Orders (EROSs)

Under §§16-3-1910 and 16-3-1920, PROs and EROs may be issued by the courts for the purpose of protecting a victim of or witness to a crime from a defendant. They can only be issued if thereg
is a defendant is convicted of a qualifying offense, which is defined in 816-3-1900(3) as “an offense against the person of an individual when physical or psychological harm occurs, mcludmgﬂ-
both common law and statutory offenses contained in [§8§]16-3-1700, 16-3-1710, 16-3-1720, 16-3-1730, 16-25-20, 16-25-30, 16-25-65 and 23-3-430; [CSC ]offenses pled down to [ABHAN]

[DV] offenses pled down to [ABHAN]; and the common law offense of attempt, punishable pursuant to §16-1-80.” Because of the wording of §16-3-1900(3), it appears that a PRO or EROO
CAN BE issued based upon a conviction of CDV or CDVHAN (convictions under prior versions of §§16-25-20 and 16-25-65); the appellate courts, however, have not yet addressed this issue.

000 UPMNIISOLJ UO UOISSTIUWO)

rudy) u

Violation of Emergency Restraining Order (ERO): §16-3-1920

What: new type of restraining order that may be issued by a magistrate in the county where either defendant’
committed the crime, defendant lives when the application is filed, or, if defendant is not a resident of South Carolinad
or cannot be found, where complainant lives. The magistrate is to provide a copy of any ERO issued to LEAs having@‘
jurisidiction over the area where the complainant and defendant live.

Duration: an ERO remains in effect until a hearing on a PRO. If complainant does not seek a PRO within 45 days of
issuance of ERO, the ERO no longer remains in effect.
Arrest: LE shall arrest a defendant who violates an ERO after service and notice of the ERO is provided to defendant.
An arrest warrant is NOT required at time of arrest (but will eventually be needed).

Penalty: depends upon underlying criminal offense. If it was a felony, then the violation is a felony (0-5 years) if a—m
misdemeanor, then the violation is a misdemeanor (0-3 years and/or $0-2000). 2

o)

Seg

0779

Violation of Order of Protection (§16-25-20(H)) (not a new crime)
Defendant who violates valid S.C. order of protection issued pursuant to Chapter 4, Title 20, or valid PO issued in another state/tribe/territory is guilty of a misdemeanor (0-30 days and $0-500).

12/13/2017 (Reflecting changes made by DV Reform Act, S.C. Act No. 58 (R80, S3), effective June 4, 2015) Amie L. Clifford ©2017 South Carolina Commission on Prosecution Coordination.
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION (SCCPC)
July 2012 — March 2018 Training Schedule

(with information on dates, location, training hours offered, and attendant numbers)

Total Number of

Date . . Hours Offered by
) Training .. Attendance
(Location) Accrediting Agency
(Course Number)
2018
January 5_’ 2018 “Ethics for Government Attorneys” 2.50 CLE (#181411) 28
(Columbia)
5,2018
January ’ “FOIA Law and Issues for Prosecutors” 2.75 CLE (#181322) 30
(Columbia)
February 9, 2018 “Diversity Awareness and 2.50 CLE (#182665) 18
(Columbia) Communication” SCCJA (#5636)
February 9, 2018 “Understanding Sentences, Probation, and | 2.50 CLE (#182664) )8
(Columbia) Parole for Adults and Juveniles” SCCJA (#5635)
Fcbmaw 16, 2018 “Victirr.l Advocate ' Forgm Triining: 1.5 OVSEC (H0144) 16
(Lexington, SC) Managing Strong Emotions in Others” *
March 5-9, 201
(}’;Z ;le’mosi) “2018 Prosecution Bootcamp” ** 26.08 CLE (#183294) 63
March 14-15, 2018 “Child Sexual Abuse Prosecution: Beyond | 11.00 CLE (#183735) 43
(Columbia) A7 Fww* OVSEC (#5665)
TOTAL: 48.83 226

*The SCCPC co-sponsored this training with the South Carolina Solicitors’ Victim Advocates Forum, assembled training materials,

coordinated registration, and managed OVSEC accreditation.

**The Prosecution Bootcamp is a program co-sponsored by the Solicitors’ Association of South Carolina, Inc. (SCSA), but the

SCCPC is solely responsible for the training aspect of it (development of the training agenda and materials, registration, speaker

selection, on-site management, etc.).

*#%The SCCPC co-sponsored this training with the University of South Carolina School of Law Children’s Law Center, assisted

with speaker selection, and assembled training materials.

2017

January 13, 2017

. “Ethics for Government Attorneys” 2.50 CLE (#172009) 25
(Columbia)
January 13, 2017 “FOIA Law and Issues for Prosecutors and 2.75 CLE (#171672) 6
(Columbia) Law Enforcement” SCCJA (#5346)
February 17, 2017 o . , N
(Columbia) Family Court Prosecutors’ Workshop 3.50 CLE (#172974) 19
March 6 — 10, 2017
arch 6 — 10, 20 “2017 Prosecution Bootcamp” * 28.0 CLE (#173408) 57
(N. Charleston)
March 30-31, 2017 “Child Sexual Assault Investigation and
’ 12.41 CLE (#1
(Columbia) Prosecution from A — Z” ** 41 CLE (#174366) >0
) “Forensic Science Series for Prosecutors and
April 21, 2017 Law Enforcement (Part II): Drug Analysis, 3.75 CLE (#174891) 39

(Columbia)

Questioned Documents, New

SCCJA (#5445)

Page 1 of 10
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Technologies, and Expert Witnesses”

April 28, 2017

“South Carolina Association of Pre-Trial
Intervention Programs Spring Conference

N/A 2
(Columbia) 2017 — Mental Health Awareness and / >
Education”
May 19, 2017 “C?re Tr'airring’ for Victim Advocz.ites. on
. Crime Victims’ Rights, Communication, | 6.50 OVSEC (#0222) 19
(Columbia) -
Case Management, and Ethics
June 13, 2017 « ) .y
(Columbia) Summary Court Judges” DUI Training 5.0 CLE (#175799) 50
June 23, 2017 “S.C. Preservation of Evidence Act: Duties | 2.75 CLE (#176038) 3
(Columbia) of and Liabilities for Evidence Custodians” SCCJA (#5489)
June 23, 2017 “The New FOIA Law and Issues for | 2.50 CLE (#175942) »7
(Columbia) Prosecutors and Law Enforcement” SCCJA (#5483)
June 29, 2017 (A.M.) “The New FOIA Law and Issues for | 2.50 CLE (#175942) 47
(West Columbia) Prosecutors and Law Enforcement” SCCJA (#5483)
June 29, 2017 (P.M.) “The New FOIA Law and Issues for | 2.50 CLE (#175942) ’1
(West Columbia) Prosecutors and Law Enforcement” SCCJA (#5483)
July 24, 2017 (A.M.) ITfhe ts,outh R Samlea | F;eed;m y Of 3.0 CLE (#176491) "
(Florence) nrormation ,,C ' cg? ractica SCCJA (#5519)
Considerations.
July 24, 2017 (P.M.) EG:ctmg,'StorlrEg, Rleteumng;1 and RPeleats.ln% 3.0 CLE (#176491) .
(Florence) nidenee: e ractica SCCJA (#5519)
Considerations
August 21-22, 2017 “2017  Magistrates  Advisory ~ Council
14. LE (#1
(Columbia) Intensive Training Seminar” *** 475 JCLE (#176978) 85
August 24, 2017 « i i o
(Columbia) Prosecuting the Impaired Driver 5.5 SCCJA (#5539) 42
September 21, 2017 « ) ) o 3.75 CLE (#177721)
(M. Pleasant) Prosecuting the Impaired Driver SCCJA (#5562) 20
15.25 CLE (#177663
September 24-27, 2017 | “2017 South Carolina Solicitors’ Association CLE (# )
(Myrtle Beach) A | Conf » sk 15.75 SCCJA (#5559) 784
[yrtle Beac nnual Conference OVSEC (#0817)
“Introduction to Immigration & Customs 2.0 CLE (#178240
October 26, 2017
(CCOI erb. )’ Enforcement: Enforcement and Removal SCCJA (#5584) 22
onmpIa Operations” *%%*% OVSEC (#998)
“The Solicitor’s Domestic Violence Fatality | 3.75 CLE (#178504)
N ber 3, 2017
?;Ver?ce; ,b' ) Review Committee: Workshop  for SCCJA (#5592) 37
et otmbi Solicitor Office Staff” ¥k OVSEC (#0427)
“Core Training for Victim Advocates on
December 1, 2017 Crime Victims’ Rights, Compensation and
’ ’ . VSE 2 1
(Columbia) SOVA Criminal Justice System and Court 6.5 OVSEC (#0253) 6
Procedures, and Specialized Training.”
TOTAL: 132.66 1622

*The Prosecution Bootcamp is a program co-sponsored by the SCSA, but the SCCPC is solely responsible for the training aspect of

it (development qfthe training agenda and materials, registration, speaker selection, on-site management, etc.).
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*%*The SCCPC co-sponsored this training with the University of South Carolina School of Law Children’s Law Center, assisted with

speaker selection, and assembled training materials.

*#%The SCCPC co-sponsored (and coordinated the planning and creation of materials for) the two criminal law days of the
Magistrate Advisory Council Intensive Training Seminar conducted by the South Carolina Judicial Department.

*#%%The annual Solicitors’ Conference is conducted by the SCSA, but the SCCPC provides support for the Association in advance
of the Conference and managed the training component of the Conference on-site, is financially responsible for the training, creating
and assembling conference materials, speaker selection, and managing program registration.

stk The SCCPC co-sponsored this training with the Sixth Judicial Circuit Solicitor’s Office, and was responsible for training

materials, registration, and accreditation.

stk The SCCPC co-sponsored the training with the SCSA, but the SCCPC was responsible for the planning and creation of

materials, speaker selection, registration, and managing registration.

2016
Jan. 15, 2016 “FOIA Law and Issues for Prosecutors and | 3.75 CLE (#161368) 141
(West Columbia) Law Enforcement” SCCJA (#4922)
. 15, 201
]af(lwesf ’ Co?um6b1'a ) “Ethics for Government Attorneys” 2.75 CLE (#161620) 34
Feb. 5, 2016
-2 . “Ethics for Government Attorneys” 2.00 CLE (#162115) 9
(Columbia)
Feb. 18, 2016 “FOIA Law and Issues for Prosecutors and | 2.25 CLE (#162063) cc
(Florence) Law Enforcement” SCCJA (#5152)
“Th h li P i f
Feb. 18, 2016 e SO‘{; ) gar: " rzsif_v‘i‘:,ll‘.’tn | 2.50 CLE (#162226) o
vidence Act: Duties of and Liability for
(Florence) Evidence Custodian” SCCJA (#5155)
“Th h li p i f
Feb. 19, 2016 o SO‘{; ) ([:)ar: e rzs‘f_vitfl‘?: | 325 CLE (#162483) iy
‘ vidence Act: Duties of and Liability for
(Columbia) Evidence Custodian” SCCJA (#5160)
March 11, 201
?é:):lumbj’a ) 016 “Boating Under the Influence Prosecution” 5.0 SCCJA (#5158) 48
“DNA Expungement: Solicitor’s Obligation
March 28, 2016 Under, and Policies to Ensure Compliance
; ’ 3.50 CLE (#163081 32
(Columbia) with, the DNA Identification Record CLE (# )
Database Act”
March 28 — April 1, 2016
e PrE “2016 Prosecution Bootcamp” * 28.25 CLE (#163766) 60
(Myrtle Beach)
April 15, 2016 Expungement Update: What t.he New
) Laws Mean to Expungements in South 2.0 CLE (#163868) 45
(Columbia) .
Carolina
April 15, 201
l;?o Iunsqzn'a? 6 “Basics for Prosecution Paralegals” N/A 31
“The  Officer-Prosecutor:  How  to
April 21, 2016 .
pril 21, 20 Effectively Present Yourself, Your Case, N/A 25
(Orangeburg) . »
and Your Evidence
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April 22, 2016

“2016 South Carolina Association of Pretrial

N/A 55
(Columbia) Intervention Program Spring Conference”
“The  Officer-Prosecutor:  How  to
April 27, 201
}()8 7, " 0 )6 Effectively Present Yourself, Your Case, N/A 25
rangentig and Your Evidence”
May 25-26, 2016 ) ) ) 10.5 CLE (#165087)
’ “P he 1 dD ? 1
(Columbia) rosecuting the Impaired Driver SCCJA (#5220 5
June 22-23, 2016 « ) i o 10.5 CLE (#165609)
(Greenville) Prosecuting the Impaired Driver SCCJA (#5232) 35
“Core Training for Victim Advocates on
24 2016
June 24, 2 Crime Victims’ Rights, Communication, 6.5 OVSEC (#0222) 19
(Columbia) o
Case Management, and Ethics
July 20-21, 2016 « ) ) o 10.5 CLE (#166102)
P he 1 dD
(N. Charleston) rosecuting the Impaired Driver SCCJA (#5246) 54
“Forensic Science Series for Prosecutors
July 29, 2016 and Law Enforcement (Part I): Firearms, 3.0 CLE (#166243) 157
(Columbia) DNA, Trace Evidence, and New SCCJA (#5250)
Technologies”
August 15-16, 2016 “2016 Magistrates Advisory Council
18. LE (#1 102
(Columbia) Intensive Training Seminar” ** 8.5 JCLE (#165948) 0
August 24-25, 2016 ) . ) 10.5 CLE (#166713)
) “P h I d D »
(Columbia) rosecuting the Impaired Driver SCCJA (#5270) 49
September 9, 2016 “Aiken v. Byars: Issues and Creation of a
’ 2.16 CLE (#167142 25
(Columbia) Uniform Procedure” (# )
14.0 CLE (#167247
September 25-28, 2016 | “2016 South Carolina Solicitors’ # )
(N. Myrtle Beach) Association Annual Conference” **%* 14.50 SCCJA (#5295) 726
T OVSEC (#805447)
13.33 CLE (#167714
October 17-18, 2016 “Circuit Solicitor Domestic Violence CLE (# )
(Columbia) Fatality Review C ttee Workshon” 13.25 SCCJA (#5307) 154
olumbia atality Review Committee Workshop OVSEC (#0428)
November 28, 2016 “Domestic Violence Crimes: What You 2.75 CLE (#168293) 50
(Richburg) Need to Know” SCCJA (#5340)
December 9, 2016 “Domestic Violence Crimes: What You 2.75 CLE (#168416) 63
(Lancaster) Need to Know” OVSEC (#2752)
December 12-15, 2016 | “2016 Domestic Violence Prosecution
’ 25.50 CLE (#168476 37
(Columbia) Bootcamp” *%** CLE (# )
“Core Training for Victim Advocates on
December 16, 2016 Crime Victims” Rights, Compensation and
’ ’ 6.5 OVSE 0222 9
(Columbia) SOVA, Criminal Justice System and Court OVSEC (# )
Procedures, and Specialized Training”
TOTAL: 203.24 2211
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*The Prosecution Bootcamp is a program co-sponsored by the SCSA, but the SCCPC is solely responsible  for the training aspect of

it (development of the training agenda and materials, registration, speaker selection, on-site management, etc.).

**The SCCPC co-sponsored (and coordinated the planning and creation of materials for) the two criminal law days of the
Magistrate Advisory Council Intensive Training Seminar conducted by the South Carolina Judicial Department.

*#*%The annual Solicitors’ Conference is conducted by the SCSA, but the SCCPC provides support for the Association in advance of
the Conference and managed the training component of the Conference on-site, is financially responsible for the training, creating

and assembling conference materials, speaker selection, and managing program registration.

*#%*The Domestic Violence Prosecution Bootcamp was a program co-sponsored by the SCSA and designed to train new domestic
violence prosecutors hired by Solicitors following passage of the Domestic Violence Reform Act, but the SCCPC was solely responsible
for the training aspect of it (development of the training agenda and materials, registration, speaker selection, on-site management,

etc.).

2015
January 23, 2015 “Hearsay: What It Is, and When and How | 3.5 CLE (#151030) 123
(Columbia) To Use It at Trial” SCCJA (#4917)
February 6, 2015 “FOIA Law and Issues for Prosecutors and | 3.0 CLE (#151031) 174
(Columbia) Law Enforcement” SCCJA (#4922)
February 6, 2015 — ,
) Ethics for Government Attorneys 2.75 CLE (#150963) 41
(Columbia)
Feb 27, 2015
¢ (CZ?Z;};)M ) ’ “Boating under the Influence” 4.5 SCCJA (#4948) 40
March 2-6, 2015
’ “015P ion B % 26. LE (#1521
(Isle of Palms) 015 Prosecution Bootcamp 6.75 CLE (#152144) 56
“Core Training for Prosecution Victim
April 17, 2015 Advocates on Crime Victims’ Rights,
. E 222D 12
(Columbia) Communication, Case Management, Ethics, 6.5 OVSEC (# )
and Confidentiality”
April 22-23, 2015 ) ) ) 10.5 CLE (#153600)
bl ‘(P h I d D »
(Columbia) rosecuting the Impaire river SCCJA (#4985) 45
May 18, 2015 “Prosecuting in Family Court: Issues and
3.75 CLE (#154322 21
(Columbia) Best Practices” CLE (# )
May 27-28, 2015 . , , e 10.5 CLE (#54407)
(Anderson) Prosecuting the Impaired Driver SCCJA (#5009) 41
June 12, 2015 “Human Trafficking: What, Where, and 5';) CCCL]EA((#?};ISSOA?;;) 7
[umbi H It”
(Columbia) ow to Stop It OVSEC (#787)
June 17-18, 2015 « ) ) o 10.5 CLE (#53600)
P he I dD
(Columbia) rosecuting the Impaired Driver SCCJA (#4985) 43
“2015 Domestic Violence Reform Act:
2.5 CLE (#154744
June 19, 2015 (AM) What Law Enforcement Officers and gCCC]A((;{:/i5502O) ) 122
[umbi p Need to K b N
(Columbia) rc-)sectitors eed to Know about New OVSEC (#791A)
Crimes
2.5 CLE (#154744
June 19, 2015 (PM) “2015 Domestic Violence Reform Act: 5 CLE (# )
(Columbia) What Law Enf ¢ Off 4|  SCCA (#5020) >
olumbia at Law Enforcemen icers an OVSEC (#791B)
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Prosecutors Need to Know about New

Crimes”

June 25, 2015 (AM)

“2015
What Law Enforcement

Domestic Violence Reform Act:
Officers and

2.5 CLE (#154744)

4 SCCJA (#5020) 63
(Columbia) Pr(.)seCIitors Need to Know about New OVSEC (#791C)
Crimes
“2015 Domestic Violence Reform Act:
June 25, 2015 (PM) What Law Enforcement Officers and 2.5 CLE (#154744)
(Columbia) Prosecutors Need to Know about New SCCJA (#5020) 166
seeu OVSEC (#791D)
Crimes
Jugl.zg;zg;jfnl)s “Prosecuting the Impaired Driver” 10.5C JC;\LF;;%:;E;S)O& 56
“Domestic Violence Reform Act of 2015: A | 2.25 CLE (#155420)
August 7, 2015 Review of the New Cri d Statut SCCJA (#5035 36
(Williamston) ev1e.w o i ew Crimes an atutory JA ( )
Requirements OVSEC (#802A)
August 15-16, 2015 “2015  Magistrates  Advisory = Council
(?o]umbia) Intensive Tragining Seminar” ** 15.75 JCLE (#156162) 86
August 20, 2015 “Domestic Violence Reform Act of 2015: A | 2.25 CLE (#155420)
N Char]’eston) Review of the New Crimes and Statutory SCCJA (#5035) 103
' Requirements” OVSEC (#802B)
August 21, 2015 “Domestic Violence Reform Act of 2015: A | 2.25 CLE (#155420)
(F]orence)’ Review of the New Crimes and Statutory SCCJA (#5035) 50
Requirements” OVSEC (#802C)
August 26, 2015 “Domestic Violence Reform Act of 2015: A | 2.25 CLE (#155420)
(F]orence)’ Review of the New Crimes and Statutory SCCJA (#5035) 58
Requirements” OVSEC (#802D)
September 20-23, 2015 | “2015 South Carolina Solicitors’ Association 14.0 CLE (#156566)
(Myrtle Beach) Annual Conference” **%* 14.25 CJA (#5095) >49
Jre beac 13.0 OVSEC (#817)
November 20, 2015 “You Don’t Know What You Don’t
(Columbia) Know... Until You Do” 4.0 CLE (#157541) >
“Core Training for Victim Advocates on
December 4, 2015 Crime Victim’s Rights, Compensation and
(Columbia) SOVA, Criminal ]1glstice System and Court 6.5 OVSEC (#253F) >
Procedures, and Specialized Training”
TOTAL: 156 2068

*The Prosecution Bootcamp is a program co-sponsored by the SCSA, but the SCCPC is solely responsible for the training aspect of

it (development of the training agenda and materials, registration, speaker selection, on-site management, etc.).

**The SCCPC co-sponsored (and coordinated the planning and creation of materials for) the two criminal law days of the

Magistrate Advisory Council Intensive Training Seminar conducted by the South Carolina Judicial Department.

*#*The annual Solicitors’ Conference is conducted by the SCSA, but the SCCPC provides support for the Association in advance of

the Conference and managed the training component of the Conference on-site, is financially responsible for the training, creating

and assembling conference materials, speaker selection, and managing program registration.

2014

February 7, 2014
(Columbia)

“Ethics for Government Attorneys”

2.75 CLE (#141964)

33
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March 10-14, 2014

(Ise of Palims) “2014 Prosecution Bootcamp” * 25.15 CLE (#142668) 57
March 14, 2014
’ “Sub Ab dL ? 1.0 CLE (#142 1
(Isle of Palms) Substance Abuse and Lawyers 0 CLE (#142707) 5
April 11, 2014 « ) o 5.0 CLE (#143509)
(Columbia) Expungements in South Carolina SCCJA (#4740) 97
April 14-15, 2014 _ _ _ 10.5 CLE (#143048)
b “P h I d D »
(Columbia) rosecuting the Impaired Driver CJA (#4738) 78
May 16, 2014 “Investigating and Prosecuting Organized 4.0 CLE (#144198) )8
(Lexington) Retail Crime” SCCJA (#4761)
May 21-22, 2014 « , , o 10.5 CLE (#143292)
(Columbia) Prosecuting the Impaired Driver SCCJA (#4763) 65
June 18-19, 2014 « , ) o 10.5 CLE (#143292)
(Columbia) Prosecuting the Impaired Driver SCCJA (H4786) 75
June 20, 2014 “Prosecuting Sex Crimes and Crimes
.0 CLE (#1
(Columbia) against Children: Hot Issues” 4.0 CLE (#144699) +0
July 18, 2014 “Meth: The Real ‘Breaking Bad’ in South | 5.0 CLE (#145140) 115
(Lexington) Carolina” SCCJA (#4800)
July 22-23, 2014 « , , o 10.5 CLE (#143292)
(N. Charleston) Prosecuting the Impaired Driver SCCJA (#4799) 95
August 18-19, 2014 “2014  Magistrates  Advisory ~ Council
12. LE (#1 2
(Columbia) Intensive Training Seminar” *% 0 JCLE (#144372) 87
August 22, 2014 “Extradition in South Carolina: A Step-by- 1.5 CLE (#145749) 127
(Columbia) Step Guide” SCCJA (#4824)
13.0 CLE (#146270)
September 21-24, 2014
e(fl)f]zn : ) “2014 Annual Conference” %% 12.92 SCCJA (#4843) 455
Hon e 13.0 OVSEC (#0698)
November 21, 2014 « L , 6.0 CLE (#147312)
(Columbia) Immigration: What YOU Need to Know SCCJA (#4883) 48
“Core Training for Prosecution Victim
Advocates on Crime Victim rights
D ber 12, 2014 ’
ecem e}' ’ Compensation and SOVA, Criminal Justice | 6.5 OVSEC (#253D) 13
(Columbia)
System and Court Procedures, and
Specialized Training”
TOTAL: 127.9 1428

*The Prosecution Bootcamp is a program co-sponsored by the SCSA, but the SCCPC is solely responsible for the training aspect of

it (development of the training agenda and materials, registration, speaker selection, on-site management, etc.).

**The SCCPC co-sponsored (and coordinated the planning and creation of materials for) the two criminal law days of the

Magistrate Advisory Council Intensive Training Seminar conducted by the South Carolina Judicial Department.

*#*The annual Solicitors’ Conference is conducted by the SCSA, but the SCCPC provides support for the Association in advance of

the Conference and managed the training component of the Conference on-site, is financially responsible for the training, creating

and assembling conference materials, speaker selection, and managing program registration.

2013

January 11, 2013
(Columbia)

Police
Checkpoints, Traftic Stops,

“Constitutional Limitations on

Searches:

4.0 CLE (#130598)
SCCJA (#4436)

126
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Other Warrantless Searches, and Search
Warrants”

February 13, 2013

“Famil P ’ kshop” . LE (#131 2
(Columbia) amily Court Prosecutor’s Workshop 3.50 CLE (#131738) 9
February 15,2013 (A.M.) | “Trial ~ Advocacy =~ for  Prosecutors:
2.5 CLE (#131739 4
(Columbia) Concession-Based Cross-Examination” # )
Feb 15,2013 (P.M. .
oy M) «Ethics for Prosecutors” 1.50 CLE (#131737) 19
(Columbia)
April 10-11, 2013 ) ) ) 10.5 CLE (#132583)
b “P h I d D »
(Columbia) rosecuting the Impaired Driver SCCJA (#4540) 65
April 15-19, 201
pril 15-19, 2013 “2013 Prosecution Bootcamp” * 25.42 CLE (#135986) 54
(Myrtle Beach)
May 8-9, 2013 « ) i o 10.5 CLE (#132583)
(inderson) Prosecuting the Impaired Driver SCCJA (#4540) 45
May 16, 2013 Evidence At Dutios and Ly for | 325 CLEGHIOR) |
. v : y
(Columbia) Evidence Custodians” SCCJA (#4563)
“Core Training for Victim Advocates on
May 17, 2013) Crime Victims’ Rights, Compensation and
’ ’ 6.5 OVSEC (#0253C 18
(Columbia) SOVA, Criminal Justice System and Court ( )
Procedures, and Specialized Training”
June 12-13, 2013 « ) ) o 10.5 CLE (#132583)
P he 1 dD
(Columbia) rosecuting the Impaire river SCCJA ( 1454 0) 57
June 14, 2013 “Investigating and  Prosecuting  Child | 6.0 CLE (#136100) 8
(Columbia) Homicides” SCCJA (#4595)
July 17-18, 2013 « , , o 10.5 CLE (#132583)
(N. Charleston) Prosecuting the Impaired Driver SCCJA (#4540) 55
ly 26, 2013 6.0 CLE (# 135103
Ju (Zo]ur;bia ) “Investigating and Prosecuting Sex Crimes” S CC CJ A(f# 4615) ) 61
August 19-20, 2013 “2013 Magistrates Advisory Council
12. LE (#1
(Columbia) Intensive Training Seminar” *% 0 JCLE (#133973) ”
August 23, 2013 . ) 3.0 CLE (#135391)
b <« 1 L R » 32
(Columbia) Criminal Law Review SCCJA (#4630)
August 23, 2013 “Prosecuting in Family Court: Issues and
3.5 CLE (#136351 27
(Columbia) Best Practices” CLE (# )
September 6, 2013 “The Investigation & Prosecution of CDV 6.0 CLE (#135687) ’1
(Mullins) & CSC Crimes) 6.0 SCCJA (#4633)
September 16-17, 2013 | “Capital Litigation for Prosecutors: Mental
’ 9.0 CLE (#136141 23
(Columbia) Health Issues and the DSM-V” CLE (# )
14.0 CLE (#135847
September. 22-25, 2013 | “2012 South Carolina Solicitors’ ( )
(Myrtle Beach) Association Annual Fall Conference” *** 13.5 SCCJA (#4643) >77
J 12.25 OVSEC (#0558)
October 25, 2013 “Understanding Prison Sentences, 2.75 CLE (#136350) 29
(Columbia) Probation, and Parole” SCCJA (#4660)
November 15, 2013 “Gangs in South Carolina: What YOU 6.0 CLE (#136989) 4
(Columbia) Need to Know” SCCJA (#4668)
N 201 “Animal 1 d Fighti
ovember 8, 2013 nlrn.a (?rue”ty and Fighting 6.75 CLE (#136544) 9
(Orangeburg) Investigations” ***%
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December 13, 2013
(Columbia)

“Core Training for Victim Advocates on
Crime Victims’ Rights, Communication,
Case Management, and Ethics”

6.5 OVSEC (#222C)

16

TOTAL:

170.17

1621

*The Prosecution Bootcamp is a program co-sponsored by the SCSA, but the SCCPC is solely responsible for the training aspect of

it (development of the training agenda and materials, registration, speaker selection, on-site management, etc.).

**The SCCPC co-sponsored (and coordinated the planning and creation of materials for) the two criminal law days of the

Magistrate Advisory Council Intensive Training Seminar conducted by the South Carolina Judicial Department.

*#*The annual Solicitors’ Conference is conducted by the SCSA, but the SCCPC provides support for the Association in advance of

the Conference and managed the training component of the Conference on-site, is financially responsible for the training, creating

and assembling conference materials, speaker selection, and managing program registration.

*#4%This was a program of The Humane Society of the United States; the SCCPC co-sponsored it for the purposes of obtaining

CLE accreditation and the SCCPC assisted in marketing to state prosecutors and law enforcement.

2012

January 13, 2012

“Guilty Pleas: Negotiations, Conditions,

3.0 CLE (#121833 25
(Columbia) and Plea Hearings” (# )
February 10, 2012 “What Prosecutors Need to Know about the
’ 4.25 CLE (#122525 32
(Columbia) South Carolina Department of Corrections” ( )
March 14-15, 2012 11.25 CLE (#121644)
’ “P i he I ired Driver”
(Columbia) rosecuting the Impaired Driver SCCJA (#4229) 75
M 26-30, 2012
2??46;’3&3)0 “Prosecution Bootcamp” * 22.0 CLE (#123283) 55
“Core Training for Victim Advocates on Crime
April 20, 2012 Victims’ Rights, Compensation and SOVA, 6.5 OVSEC 7
(Columbia) Criminal Justice System and Court Procedures,
and Specialized Training”
April 11-12, 2012 11.25 CLE (#121
};2 - )’ 0 “Prosecuting the Impaired Driver” S(Sjgj A ((;IZ- 29 96)44) 62
reenville
May 21-23, 2012 “Capiial Litigation for Prosecutors: Basic 13.75 CLE (#125463) 5
(Charleston) Issues
May 30-31, 2012 . _ _ 11.25 CLE (121644)
“P he I dD ? 2
(North Charleston) rosecuting the tmpaired Driver SCCJA (No. 4229) /
20-21, 2012 11.25 CLE (121
]u;lce ; 0 bi )’ 0 “Prosecuting the Impaired Driver” SC CS]/(\: (N( 4 2624;? 57
olumbia o.
« ' . ' .
June 21, 2012 VGe; Inforlmed.f Gst Inspl(liedl. tDorne;s.tlc 6.17 CLE (125599) "
iolen nvestigation and Intervention
(Greenville) Trzizi;;,, o vestigation & CIVERHON | ¢ 25 SCCIA (#4330)
« ' . ' .
June 22, 2012 VG.elt Infonlned't, thft InSplrded'I tDomiS_“C 6.17 CLE (#125599) 2
iolen nvestigation and Intervention
(Anderson) Trzizi;;,, o vestigation CIVERHON | ¢ 25 SCCIA (#4330)
June 29, 2012 “Trial ~ Advocacy  for  Prosecutors:
.5 CLE (#12
(Columbia) Concession-Based Cross-Examination” 4.5 CLE (#125600) 8
July20, 2012 “Sexual Assault Prosecutions: Special | 6.0 CLE (#126030) 48
(Columbia) Considerations” SCCJA (#4349)
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August 20-21, 2012 “2012  Magistrates  Advisory ~ Council
12. LE (#125951 1
(Columbia) Intensive Training Seminar” *** 0 JCLE (#125951) 6
A t 24, 2012
e ’ “Prosecuting Cases in Family Court” 6.25 CLE (#127803) 32
(Columbia)
14.25 CLE (#12701
September 23-26, 2012 | “2012 South Carolina Solicitors’ Association 4.25 CLE (#127017)
(Myrtle Beach) Annual Fall Conference” *#*#*%* SCCJA (# 4382) 6
7 12.0 OVSEC (#0428)
“H Trafficki i : Break th
October 19, 2012 uman . Traflicking in SC: Breax the |0 ooy g 15718g)
(Columbi Invisible Chains: Help Victims of Human SCCIA (#4403 15
olumbia) Trafficking” *#*%%% Jal )
October 26, 2012 “Competency to Stand Trial and the
’ 3.0 CLE (#127376 23
(Columbia) Intellectually Disabled” # )
November 30, 2012 2.5 CLE (#127904)
’ “A Is: What YOU Need to K ” 18
(Columbia) ppeas: ha ceq o Rnow SCCJA (# 4441)
N ber 30, 2012
ovem e.r ’ “Bond Estreatments: Law and Practice” 3.0 CLE (#127907) 35
(Columbia)
D ber 12, 2012 “FOIA L d I f
ecem CF , 20 O ziw and Issues for Government 3.0 CLE (#127954) 36
(Columbia) Attorneys
D ber 14, 2012
ecem e? ’ “Ethics for Government Attorneys” 2.75 CLE (#127953) 23
(Columbia)
TOTAL: 170.75 1254

*The Prosecution Bootcamp is a program co-sponsored by the SCSA, but the SCCPC is solely responsible for the training aspect of

it (development of the training agenda and materials, registration, speaker selection, on-site management, etc.).

**The SCCPC co-sponsored these trainings with the Tenth and Thirteenth Judicial Circuit Solicitors’ Offices, respectively,
including the creation of material and maintains SCCCLE mandated records.

*#%The SCCPC co-sponsored (and coordinated the planning and creation of materials for) the two criminal law days of the
Magistrate Advisory Council Intensive Training Seminar conducted by the South Carolina Judicial Department.

*#%%The annual Solicitors’ Conference is conducted by the SCSA, but the SCCPC provides support for the Association in advance
of the Conference and managed the training component of the Conference on-site, is financially responsible for the training, creating

and assembling conference materials, speaker selection, and managing program registration.

sk The SCCPC co-sponsored this training with the National Association of Social Workers (the SCCPC requested accreditation
and maintains SCCCLE mandated records).
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SOUTH CAROLINA SOLICITORS’ ASSOCIATION

and

SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION
present

2017 South Carolina Solicitors’ Association Annual Conference

September 24 — 27, 2017

AGENDA (ALL Training)

SUNDAY, September 24, 2017
(Kensington Ballroom unless indicated otherwise)

5:15 p.m. - 7:15 p.m.: ANATOMY OF A MASS HOMICIDE: THE PROSECUTION OF JAMES HOLMES FOR THE MURDER OF TWELVE
PERSONS IN THE MOVIE THEATER IN AURORA, COLORADO
George Brauchler

District Attorney, 18" Judicial District
Colorado

7:15 p.m.: Adjourn for Day

MONDAY, September 25, 2017
(Kensington Ballroom unless otherwise noted)

(8107 ‘9 dy) uoneurpi00y) uonnd9sOIJ UO UOISSTIIWIOY) DS - sojepdp) €50 3 speroyely Suturex ] opdueg

8:30a.m. - 9:30 a.m.: Understanding and Respecting Victims (TENTATIVE TITLE)
Allison Black Cornelius
Blackship Strategies LLC
Birmingham, Alabama

€ Jo £¢ 98eg

2017 SCSA Annual Conference AGENDA (ALL Training) Page 1 of 6




10:45 a.m. — 12:15 p.m.:

10:45 a.m. —

12:15 p.m.

S.C. Supreme Court

Panelists:

Hon. Robert F. Addy, Jr.
Hon. Clifton Newman
Hon. Letitia H. Verdin
Judges, Circuit Court

Hon. John C. Few, Justice

Jen Thompson
Lighthouse for Life

Kathryn Morehead
S.C. Attorney General’s O_ﬁrice

Main Track Diversion Investigators
(TBD) (TBD) (TBD)
LEGAL DECISIONS,
PRACTICAL T1PS &
Legal Update
o COURTROOM LIGHTHOUSE FOR LIFE:
BSERVAT;ONS FROM A SEX TRAFFICKING AND James M. Fennell
JHDICIAL ERSPECTIVE EXPLOITATION General Counsel
Moderator:

S.C. Criminal Justice
Academy

* Continues until
12:45 p.m.

1:45 p.m. - 3:15 p.m.:

Main Track Diversion Victim Advocates
(TBD) (TBD) (TBD)
UNDERSTANDING THE
MoSsT COMMON MENTAL THE ROLE OF DSS IN
ILLNESSES OF CRIMINAL RECOGNIZING DRUGS ADDREéSING CRIMINAL
1:45 p.m. — DEFENDANTS AND PARAPHERNALIA ONDUCT
3:15 p.m.: Richard L. Frierson, M.D. Amanda F. Whittle
Professor of Clinical Psychiatry Major Frank O’Neal )
N N it 5.C. Law Enforcement Division Assistant General Counsel
epartment (yf europiyc 4 S.C. Department of Social
and Behavioral Science .
Services
U.S.C. School ngedicine

2017 SCSA Annual Conference AGENDA (ALL Training)

10:45 a.m. —
11:45 p.m.:

11:45a.m. —
12:15 p-m.

Victim Advocates
(TBD)

Bikers Against Child
Abuse, Inc.

“Slim”
BACA, Inc.

LEGISLATIVE UPDATE

David M. Ross
Executive Director
S.C. Commission on

Prosecution Coordination

Juvenile Arbitration
(TBD)

1:15 p.m. —
2:15 p-m.:

SUPERVISING VOLUNTEERS

Tony Prince
Jay Rowe

Brookgreen Gardens

Murrells Inlet, South Carolina

2:15 p.m. —
3:15 p.m.

ONLINE AND OTHER RESOURCES

Stacey Bryant

Juvenile Arbitration & Restitution Specialist

S.C. Department qf]uvenilejustice

Page 2 of 6
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3:30 p.m. —5:30 p.m.: Ethics: The Movie Il
Honorable Thomas Lockridge
Commonwealth Attorney, Thirteenth Judicial Circuit

Nicholasville, Kentucky

Honorable Steve Wilson
Judge, Eighth Judicial Circuit
Warren County, Kentucky

5:30 p.m.: Adjourn for the Day

TUESDAY, September 26, 2017
Choose one presentation to attend during each time period (you do not need to remain in the same track or room all day).

8:30 a.m. —9:30 a.m.:

A B C D E
(TBD) (TBD) (TBD) (TBD) (TBD)
UNDERSTANDING AND MANAGING CONFLICT &
SEARCH & SEIZURE BASICS: DIFFUSING ANGER STORYTELLING FOR JUVENILE JUSTICE
RESPONDING TO MENTAL
WARRANTS & EXCEPTIONS (*SA/MH CLE Eligible — PROSECUTORS ROUNDTABLE
HEALTH DEFENSES i )
Separate Sign-In Sheet in Room)
QOuida Dest
James Fennell Deputy Solicitor

Sixteenth Judicial Circuit

Mark Farthing Hon. Barry J. Barnette Tony Roman, LISW-CP-§ Caroline Fox
Assistant Attorney General Solicitor Roman Clinical Consulting, LLC Hon. Thomas Lockridge Assistant Solicitor
William Blitch Seventh Judicial Circuit Myrtle Beach Fifteenth Judicial Circuit

Assistant Attorney General

Freddie Pough
S.C. Attorney General’s Office

Interim Director

S.C. Department gf “Juvenile Justice

2017 SCSA Annual Conference AGENDA (ALL Training)

Page 3 of 6

(8107 ‘9 1dy) uoneurp100)) UOHNDSOI UO UOISSTWOY) 1) - sjepdp) €50 % speroyeyy Suturex ] opdueg

€ Jo 5¢ 98eg



9:40 a.m. —10:40 a.m.:

& DURING TRIAL

A B C D E
(TBD) (TBD) (TBD) (TBD) (TBD)
FACILITY DOGS:
SEARCH & SEIZURE: COMPETENCY DOMESTIC VIOLENCE
ACTIVE SHOOTER USE WITH VICTIMS BEFORE
SPECIALIZED SEARCHES EXAMINATIONS TREATMENT STANDARDS

Scott Rowland
First Assistant District Attorney

Monique M. Lee
Stqﬁ Attorney
S.C. Depart. of Mental Health

Tana A Vanderbilt

Lt. Eric DiLorenzo
Training and Regulatory

Chelsey Moore

Assistant Solicitor & Canine Facilitator

Lauren Price

Assistant Solicitor

Sara Barber

Executive Director

Oklahoma City, Oklahoma City of Myrtle Beach Police Dept. SCVADSA
General Counsel . L
Tenth Judicial Circuit
S.C. DDSN
10:50 a.am. — 11:50 a.m.:
A B C D E
(TBD) (TBD) (TBD) (TBD) (TBD)
OMPETENCY HEARINGS NDERSTANDING DRUG
CELL PHONE RECORDS: C u SELF CARE

GETTING & USING

& THE PROBATE COURT

FIREARMS 101

ENHANCEMENTS &

(*SA/MH CLE Eligible — Separate

Scott Rowland

COMMITMENT PROCESS SENTENCING Sign-In Sheet in Room)
Tana A Vanderbilt
]ohn]epertinger
Warren Mowry Deputy Solicitor
Deputy Solicitor Twelfth Judicial Circuit

Eighth Judicial Circuit

Sam Grimes
Assistant Solicitor

Second Judicial Circuit

Tracey Thrower
SLED

Joseph Shenkar
Assistant Solicitor

Fifth Judicial Circuit

Ellen C King
Counselor, MEd, LPC, RPT, NCC
TLC Counseling Center

2017 SCSA Annual Conference AGENDA (ALL Training)
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12:00 p.m. —1:00 p.m.:

A B C D E
(TBD) (TBD) (TBD) (TBD) (TBD)
PROBLEMATIC EVIDENCE: WHAT WoulLD You Do?:
UNDERSTANDING
EXPERTS, PRIOR BAD MutuAL COMBAT INTERACTIVE CASE STUDY ACTIVE SHOOTER

PROBATION AND PAROLE
AcCTS, & OTHER ISSUES

David W. Miller
Deputy Solicitor
Second Judicial Circuit

WITH LAW ENFORCEMENT

Debbie Depra Curtis

Director gp Victim Services

Hon. Dqﬁie Stone

Solicitor
Fourteenth Judicial Circuit

Shannon Piller
Investigator / Task Force Officer
Greenville County Sheriﬁ’s Ojﬁce

Matthew Buchanan It. Eric Dil
General Counsel t- fric Ditorenzo

Donald ]. Zelenka
Deputy Attorney General
S.C. Attorney General’s Ojﬁce

SC Dept. quIobation, Parole

and Pardon Services

1:00 p.m.: Adjourn for Day

WEDNESDAY, September 27, 2017

Main Track Diversion Victim Advocates
(Kensington Ballroom A, B, C & G) (Location TBD) (Location TBD)
DRUGS: SHOW US THE 8:30 a.m. S.C. SOLICITORS’ VICTIM
MONEY — 9:30 a.m.: | ADVOCATES FORUM MEETING
; LEGISLATIVE UPDATE
8:30 a.m. Craig Hammer STATE OFFICE OF VICTIM
—10:15 a.m.: John Eadie 8:30 a.m. David M. Ross ASSISTANCE: UPDATE
— 9:00 a.m.: Executive Director 9:30 a.m
i i : <At Ethel F PM
National Emerging Threats SC Commission on Prosecution ~10:15 a.m.: the ?rd, ¢
Initiative Coordination : AL [title]
10:15 a.m. Crime Victim Services Division
—10:30 a.m.: Break South Carolina Attorney General’s Office
10:30 a.m. 9:00 a.m. 10:15 a.m.
~12:00 THE AFTERMATHOFMASS | | 1015,y | EP1C: EDUCATING 1030 am.. | Break

2017 SCSA Annual Conference AGENDA (ALL Training)
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p.-m.: HOMICIDES PEOPLE IN CHOICES MOVEMENT OF VICTIMS® SERVICES
Connie Best, Ph.D. Don Causey AGENCIES TO THE ATTORNEY
National Crime Victims Inspector GENERAL’S OFFICE: WHAT’S THE
Research and Treatment Center Horry County Police IMPACT ON VICTIM SERVICES?
Medical Ugive;sit] of South Department Burke Fitzpatrick, Director
arotnda TRE Crime Victim Services Division
: a.m. .
10:30 | Break 10:30 a.m. Ethel Ford, CPM
— lUobam.: —12:00 p.m.:
Veronica Swain Kunz
Head, Crime Victim’s Ombudsman
EPIC: EDUCATING
10:30 a.m. PEOPLE IN CHOICES Barbara Jean Nelson
—12:00 p.m.: [need title]
(continued)
All with the South Carolina Attorney
General’s Office
12:00 p.m.: Conference Adjourns

2017 SCSA Annual Conference AGENDA (ALL Training)
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Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (April 6, 2018)  Page 39 of 344
SOUTH CAROLINA SOLICITORS’ ASSOCIATION
and
SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION
present

“2018 Prosecution Bootcamp”

Isle of Palms, South Carolina
March 5-9, 2018

AGENDA

All General Sessions events will be in Tides AB (Monday through Thursday) and
Palms 1, 2, & 3 (Friday).
Workshop Sessions will be held where indicated on the Agenda.

MoNDAY, MARCH 5, 2018
(Continental breakfast buffet will be available 8:15 a.m. — 9:15 a.m. in the Tides Foyer)

7:45a.m.-9:00 a.m. Faculty Meeting (Mandatory) (Breakfast Provided)
(Palms 4 and 5)
9:00 a.m.-9:15a.m. On-site Registration
(Tides AB) The registration table will be set up just inside Tides AB;

please sign in and pick up your notebook, one legal pad,
and an evaluation form. Please do not sit on the back two
rows where tent cards for faculty are located.

9:15a.m.-9:30 a.m. Welcome and Program Overview

9:30 a.m. — 10:30 a.m. Case Analysis:  File Development and Review, and
Charging Decisions

Sean Thornton, Deputy Solicitor
Fourteenth Judicial Circuit Solicitor’s Office

10:30 a.m. — 10:45 a.m. Break

10:45 p.m. —12:15 p.m. Performance Workshop: Closing Argument #1

During this workshop, students will use their previously
assigned fact pattern to make a closing argument. They
will be critiqued by faculty both on advocacy skills and
their ability to comply with law (substantive and
procedural criminal and evidentiary law, as well as the
Rules of Professional Conduct).
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Locations of this Workshop:

Group A —Tides AB Group D — Palms 2
Group B — Tides C Group E — Palms 3
Group C — Palms 1 Group F — Sea Oats

At conclusion of workshop, please go Palms 4 and 5 for lunch.

12:15 p.m. —1:30 p.m. Group Lunch (Provided)
(Palms 4 and 5)

1:30 p.m. — 2:00 p.m. Theme, Theory, and Storytelling

Todd Tucker, Deputy Solicitor
Twelfth Judicial Circuit Solicitor’s Office

2:00 p.m. —4:00 p.m. Discussion Workshop: Case Analysis
During this workshop, students will be led through an
analysis of the fact patterns by the faculty. They will
discuss the charge(s) supported by the evidence, potential
prosecution and defense objections and motions, any
discovery and evidentiary issues, and the defense(s) that
might be raised by the defendant.

Locations of this Workshop:
Case 1 (Healy) — Tides AB Case 2 (Stevens) — Palms 1
Case 3 (Jones) — Tides C Case 4 (Maxwell/Williams) — Palms 2
Case 5 (Martinez/Ogden) — Palms 3

At conclusion of workshop, go to Tides AB for next session.

4:00 p.m. —4:15 p.m. Break

4:15a.m. — 4:45 p.m. Opening Statements Overview
Christopher W. Epting, Senior Assistant Solicitor
Sixteenth Judicial Circuit Solicitor’s Office

4:45 p.m. —5:30 p.m. General Principles of Cross-Examination

Jason Corbett, Assistant Solicitor
Third Judicial Circuit Solicitor’s Olffice

Todd Tucker, Deputy Solicitor
Twelfth Judicial Circuit Solicitor’s Office

2018 Prosecution Bootcamp Agenda 2



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (April 6, 2018) Page 41 of 344

5:30 p.m. Adjourn for the Day

5:30 p.m. - 5:45 p.m. Faculty Meeting (Mandatory)

TUESDAY, MARCH 6, 2018
(Continental breakfast buffet will be available 7:45 a.m. — 8:45 a.m. in the Tides Foyer)

8:30 a.m. — 10:00 a.m. Performance Workshop: Opening Statements
During this workshop, students will use their previously
assigned fact pattern to deliver an opening statement. They
will be critiqued by faculty both on advocacy skills and
their ability to comply with law (substantive and
procedural criminal and evidentiary law as well as the
Rules of Professional Conduct).

Locations of this Workshop:

Group A — Tides AB Group D — Palms 2
Group B —Tides C Group E — Palms 3
Group C — Palms 1 Group F — Sea Oats

At conclusion of workshop, go to Tides AB for next session.

10:00 a.m. — 10:15 a.m. Break

10:15 a.m. — 10:45 a.m. Introduction of Evidence Fundamentals

Warren Mowry, Deputy Solicitor

Eighth Judicial Circuit Solicitor’s Olffice
10:45a.m. —-11:15a.m. Direct Examination Overview

Carter Potts, Assistant Solicitor

Fifth Judicial Circuit Solicitor’s Office
11:15a.m. —12:00 p.m. Understanding and Anticipating Common Defenses

Bryan Alfaro, Deputy Solicitor
Ninth Judicial Circuit Solicitor’s Olffice

Ivy Justice, Assistant Solicitor
Fifth Judicial Circuit Solicitor’s Office

Matthew Shelton, Senior Assistant Solicitor
Sixteenth Judicial Circuit Solicitor’s Olffice

12:00 p.m. —1:30 p.m. Lunch (On your own)
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12:10 a.m. - 1:20 p.m. Faculty Lunch Meeting (Mandatory) (Lunch Provided)

(Tides AB)

1:30 p.m. —3:00 p.m. Performance Workshop: Introduction of Evidence

During this workshop, students will use their previously
assigned fact pattern to perform a portion of a direct
examination focusing on the introduction of evidence. They
will be critiqued by faculty both on advocacy skills and
their ability to comply with law (substantive and
procedural criminal and evidentiary law as well as the
Rules of Professional Conduct).

Locations of this Workshop:

Group A — Tides AB Group D — Palms 2
Group B —Tides C Group E — Palms 3
Group C — Palms 1 Group F — Sea Oats

At conclusion of workshop, go to Tides AB for next session.

3:00 p.m. - 3:15 p.m. Break

3:15p.m. —4:15 p.m. Concession-Based Cross-Examination

Margaret F. Bodman, Senior Resource Attorney
Children's Law Center, U.S.C. School of Law

Phil Smith, Senior Trial Attorney
York County Public Defender’s Office

4:15 p.m. —5:30 p.m. Small Group Discussion: Concession-Based Cross-
Examination

Locations of this Workshop:

Group A — Tides AB Group D — Palms 2
Group B—Tides C Group E — Palms 3
Group C — Palms 1 Group F — Sea Oats

At conclusion of workshop, we adjourn for the day.

5:30 p.m. Adjourn for the Day

5:30 p.m. -5:45 p.m. Faculty Meeting (Mandatory)
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WEDNESDAY, MARCH 7, 2018
(Continental breakfast buffet will be available 7:45 a.m. — 8:45 a.m. in the Tides Foyer)

8:30 a.m. — 10:30 a.m. Discussion Workshop: Cross-Examination
During this workshop, students will discuss and begin
planning the cross-examination of the witnesses in their
assigned fact patterns. Using the methods discussed during
the Cross-Examination presentation, they will discuss the
goal of cross-examining each, concessions that can be
obtained, and how to organize a cross-examination.

Locations of this Workshop:
Case 1 (Healy) — Tides AB Case 2 (Stevens) — Palms 1
Case 3 (Jones) — Tides C Case 4 (Maxwell/Williams) — Palms 2
Case 5 (Martinez/Ogden) — Palms 3

At conclusion of workshop, go to Tides AB for next session.

10:30 a.m. — 10:45 a.m. Break
10:45 a.m. — 11:45a.m. Closing Argument: Legal, Ethical, and Practical
Considerations

Honorable David M. Stumbo, Solicitor
Eighth Judicial Circuit Solicitor’s Office

11:45a.m. —12:00 p.m. Break
12:00 p.m. —12:45 p.m. Sentencing Fundamentals:  Classification of Crimes,

Restitution, and Sentencing Sheets

Christina Bigelow, Deputy General Counsel
South Carolina Department of Corrections

David P. Caraker, Jr., Senior Assistant Solicitor

Fifteenth Judicial Circuit Solicitor’s Office
12:45 p.m. —1:30 p.m. Understanding Prison Sentences

Christina Bigelow, Deputy General Counsel

South Carolina Department of Corrections

1:30 p.m. Adjourn for the Day

1:30 p.m. — 1:45 p.m. Faculty Meeting (Mandatory)
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THURSDAY, MARCH 8, 2018
(Continental breakfast buffet will be available 7:45 a.m. - 8:45 a.m. in the Tides Foyer)

8:30 a.m. — 10:30 a.m. Performance Workshop: Cross-Examination
During this workshop, students will use their assigned fact
pattern to perform a portion of a cross-examination of a
defense witness. They will be critiqued by faculty both on
advocacy skills and their ability to comply with law
(substantive and procedural criminal and evidentiary law
as well as the Rules of Professional Conduct).

Locations of this Workshop:

Group A — Tides AB Group D — Palms 2
Group B — Tides C Group E — Palms 3
Group C — Palms 1 Group F — Sea Oats

At conclusion of workshop, go to Tides AB for next session.

10:30 a.m. — 10:45 a.m. Break

10:45a.m. — 12:15 p.m. Discovery: Review of Constitutional, Statutory, and Ethical
Obligations as well as Practical Suggestions for Compliance

Daniel Ryan Goldberg, Deputy Solicitor
Fifth Judicial Circuit Solicitor’s Olffice

Donald Sorenson, First Assistant Solicitor
First Judicial Circuit Solicitor’s Olffice

Honorable David M. Stumbo, Solicitor
Eighth Judicial Circuit Solicitor’s Office

12:15 p.m. —1:30 p.m. Lunch (On your own)

1:30 p.m. — 3:30 p.m. Performance Workshop: Closing Argument #2
During this workshop, students will use their previously
assigned fact pattern to make a closing argument. They
will be critiqued by faculty both on advocacy skills and
their ability to comply with law (substantive and
procedural criminal and evidentiary law, as well as the
Rules of Professional Conduct).

Locations of this Workshop:

Group A — Tides AB Group D — Palms 2
Group B —Tides C Group E — Palms 3
Group C — Palms 1 Group F — Sea Oats

At conclusion of workshop, go to Tides AB for next session.
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3:30 p.m. — 3:45 p.m. Break

3:45 p.m. —4:30 p.m. Motions and Objections: Preparing and Anticipating

John W. “Bill” Weeks, Deputy Solicitor
Second Judicial Circuit Solicitor’s Olffice

4:30 p.m. —5:15 p.m. Protecting Your Convictions

Ben Aplin, Senior Assistant Deputy Attorney General
S.C. Attorney General’s Office

5:15 p.m. Adjourn for the Day

5:15 p.m.-5:30 p.m. Faculty Meeting (Mandatory)

FRIDAY, MARCH 9, 2018
(Continental breakfast buffet will be available 8:15 a.m. —9:15 a.m. in Palms 1, 2, & 3)

NOTE: We start later this morning to allow everyone time to check out before 9:00 a.m.

(check out time is 11:00 a.m.).

9:00 a.m. — 10:00 a.m. Guilty Pleas: Negotiations, Agreements, and Procedure

Jenny Desch, Senior Assistant Solicitor
Sixteenth Judicial Circuit Solicitor’s Office

David W. Miller, Deputy Solicitor

Second Judicial Circuit Solicitor’s Olffice
10:00 a.m. — 10:30 a.m. Jury Qualification and Selection

Elizabeth A. Young, Deputy Solicitor

Second Judicial Circuit Solicitor’s Office
10:30 a.m. — 10:45 a.m. Break

10:45a.m. — 11:15a.m. Crime Victims: Rights, Needs, and Communication
Dale Scott, Deputy Solicitor
Eighth Judicial Circuit Solicitor’s Office

11:15a.m. —12:00 p.m. Impeachment

Jennifer Jordan, Assistant Solicitor
Second Judicial Circuit Solicitor’s Office
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12:00 p.m. —1:00 p.m. Prosecutor Ethics and Professionalism

Amie L. Clifford, Education Coordinator
S.C. Commission on Prosecution Coordination

1:00 p.m. Adjourn

Page 46 of 344

CLE ACCREDITATION INFORMATION

South Carolina Supreme Court
Commission on CLE and Specialization

Course Sponsor: South Carolina Commission on Prosecution Coordination (SCCPC)

Commission for each session as indicated on the evaluation form.

COURSE # COURSE NAME CREDITS ETHICS SA/MH
183294 2018 Prosecution Bootcamp 26.08 1.5 0.0
Isle of Palms SC Date: 3/5-9/2018

The total maximum minutes calculated for the training is 1565 minutes (26.08 hours). This
total includes 120 minutes (1.50 hours) that have been approved by the CLE Commission as
ethics: 60 minutes for Event 27 (Prosecutor Ethics and Professionalism) and 30 minutes for
Event 19 (Discovery). You may wish to note on the agenda the hours approved by the CLE
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South Carolina
Commuission on Prosecution Coordination

Room 112

Blatt Building
Columbia, South Carolina
Friday, January 13, 2017

Prosecution CLE Series™

“Ethics for Government Attorneys”

SCCCLE No. 172009
(up to 2.5 hours MCLE, including 2.0 hours of ethics of which
1.0 hour will satisfy the substance abuse/mental health requirement)
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For more information on the South Carolina Commission on
Prosecution Coordination, please contact the Commission at:

South Carolina Commission on Prosecution Coordination
Wade Hampton Building
1200 Senate Street, Suite B-03
Post Office Box 11561
Columbia, South Carolina 29211-1561
(803) 343-0765

Copyright ©2017 by South Carolina Commission on Prosecution
Coordination. All rights reserved. Any previously copyrighted
material reproduced with permission. Authors retain ownership of
their original work.

Materials herein cannot be used or reproduced without written
permission from the Commission.
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

“Ethics for Government Attorneys”

Room 112, Blatt Building
Columbia, South Carolina
Friday, January 13, 2017

TABLE OF CONTENTS
SECTION BEGINS AT PAGE
AGEINTA ..t b bbbttt bbb 3
FACUILY ROSTEN ...ttt st e et e beeneenneees 4
Faculty BIiOQrapi€s ........couiiiiiieiesie sttt 5

Materials

1. “The South Caraoling Ethics Act: Who It Applies to and

What 1t REQUITES™ ....uviiiiiie ittt sbee e 9
“State Ethics Act: Issues for Public Employees”

PowerPoint™ Presentation Handout ...........ccccceeverieiiveie e 11

2. Current Issues in Attorney Ethics for Government AttOrneys ........c.ccoceeveene. 23

“2016 Ethics and Discipline Update” Outline (Barbara
M. Seymour and Jaclyn Nichols) ........ccccoviiiiiiiiieccce 25

“The Ongoing Issue with Criminal Discovery: The Prosecutor’s
Duty of Disclosure under the South Carolina Rules of
Professional Conduct” Outline (Amie L. Clifford) ........cc.ccoovvvviinnnn, 37

3. SUDSIANCE IMIISUSE ... ettt e e e e e e e e e e e eaeeeaaae 59

“Alcohol Use Disorders” PowerPoint™ Handout (Julie
C0lB) s 61
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

“Ethics for Government Attorneys”

Room 112, Blatt Building
Columbia, South Carolina
Friday, January 13, 2017

AGENDA
9:00 a.m. —9:25a.m. Registration
9:25a.m.-9:30 a.m. Welcome and Program Overview
9:30 a.m. — 10:00 a.m. The South Carolina Ethics Act: Who It Applies to and What It

Requires

Michael R. Burchstead, General Counsel
South Carolina State Ethics Commission
Columbia, South Carolina

10:00 a.m. — 11:00 a.m. Current Issues in Attorney Ethics for Government Attorneys
A. lssues for Non-Prosecutors

C. Tex Davis, Jr., Senior Assistant Disciplinary Counsel

Office of Disciplinary Counsel, Supreme Court of South
Carolina

Columbia, South Carolina

B. Issues for Prosecutors

Amie L. Clifford, Education Coordinator
South Carolina Commission on Prosecution Coordination
Columbia, South Carolina

11:00 a.m. —11:15a.m. Break

11:15a.m. - 12:15 p.m. Substance Misuse

Julie S. Cole, LMSW, CACII, MAC, Recovery/SBIRT Project
Coordinator

DAODAS

Columbia, South Carolina

12:15 p.m. Adjourn

© 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017) 3
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

“Ethics for Government Attorneys”

Columbia, South Carolina
Friday, January 13, 2017

FACULTY ROSTER

Michael R. Burchstead
General Counsel
State Ethics Commission
5000 Thurmond Mall, Ste. 250
Columbia, South Carolina 29201
(803) 253-4192
mburchstead@ethics.sc.gov

Amie L. Clifford
Education Coordinator
South Carolina Commission on Prosecution Coordination
Post Office Box 11561
Columbia, South Carolina 29211-1561
(803) 832-8275
aclifford@cpc.sc.gov

Julie S. Cole, LMSW, CACII, MAC
Recovery/SBIRT Project Coordinator

South Carolina Department of Alcohol and Other Drug Abuse Services (DAODAS)

1801 Main Street, 4" Floor
Columbia, South Carolina 29201
(803) 896-2837
jcole@daodas.sc.gov

C. Tex Davis, Jr.

Senior Assistant Disciplinary Counsel
Office of Disciplinary Counsel
Post Office Box 12159
Columbia, South Carolina 29211
(803) 734-2038
ctdavis@sccourts.org

4 © 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017)
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

MICHAEL R. BURCHSTEAD
General Counsel
State Ethics Commission
5000 Thurmond Mall, Ste. 250
Columbia, South Carolina 29201

EDUCATION:

B.A., College of Charleston, Charleston, South Carolina (1999).
J.D., University of South Carolina School of Law, Columbia, South Carolina
(2005).

BAR ADMISSION:
South Carolina (2005); U.S. District Court for the District of South Carolina (2008).

PROFESSIONAL EXPERIENCE:

Staff Attorney, Constantine Cannon, Washington, D.C (2006 — 2008); Associate,
Willoughby & Hoefer, Columbia, South Carolina (2008 — 2011); Assistant
Attorney General, South Carolina Attorney General’s Office, Columbia, South
Carolina (2011 — 2015); General Counsel, State Ethics Commission, Columbia,
South Carolina (2015 — Present).

TEACHING EXPERIENCE:

Has presented state-wide on the South Carolina Ethics Act to numerous
associations, elected officials, lobbyists, and governmental entities.

© 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017) 5
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

AMIE L. CLIFFORD
Education Coordinator
South Carolina Commission on Prosecution Coordination
Post Office Box 11561
Columbia, South Carolina 29211-1561

EDUCATION:

B.A. (French), Northwestern State Univ. of Louisiana, Natchitoches, Louisiana (1979).
J.D., University of South Carolina School of Law, Columbia, South Carolina (1982).

BAR ADMISSIONS:

South Carolina (1982); U.S. Court of Appeals for the Fourth Circuit (1982); U.S. District
Court for the District of South Carolina (1983); and United States Supreme Court (1986).

PROFESSIONAL EXPERIENCE:

Staff Attorney, Piedmont Legal Services, Inc., Spartanburg, South Carolina (1983 —
1984); Assistant Attorney General, Criminal Appeals Section, South Carolina Attorney
General’s Office (1984 — 1991); Assistant Solicitor, Charleston County Solicitor’s Office,
Charleston, South Carolina (1991 — 1999); Supreme Court Fellow, U.S. Sentencing
Commission, Washington, D.C. (1999 - 2000); National District Attorneys Association,
Columbia, South Carolina: Assistant Director, National College of District Attorneys,
(2000 - 2007), and Director, National Center for Prosecution Ethics (2003 — 2007); and
Education Coordinator, S.C. Commission on Prosecution Coordination (2007 — Present).

HONORS:
Fellow of the National Institute for the Teaching of Ethics and Professionalism
(Inaugural Group) (2005); Tom C. Clark Fellow Award (U.S. Supreme Court Fellows
Program June 2000); and Service Award, Fraternal Order of Police Charleston Metro
Lodge #5 (1999).

PUBLICATIONS:
Author of materials for over 75 CLE programs (conducted by national, state and local bar
organizations as well as governmental and private offices) (1985 — Present); and
contributing author for numerous publications and editor or co-editor for two publications
(South Carolina Bar, ABA, and National District Attorneys Association).

TEACHING EXPERIENCE:

Faculty member for over 100 CLE programs (programs conducted by national, state and
local bar organizations as well as governmental and private offices) (1985 — Present).

CURRENT PROFESSIONAL ACTIVITIES:
Member, South Carolina Bar House of Delegates (1992 — 1999; 2002 — 2007; 2008 —
Present); Member, South Carolina Bar Ethics Advisory Committee (1997 — 1998; 2013
— Present); Board Member, South Carolina Women Lawyers Association (2008 -
Present); and Special Assistant Attorney General (pro bono), South Carolina Attorney
General’s Office (2006 — 2010; 2013 — Present).

6 © 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017)
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

JULIE S. COLE, LMSW, CACII, MAC
Recovery/SBIRT Project Coordinator
South Carolina Department of Alcohol and Other Drug Abuse Services (DAODAS)
1801 Main Street, 4™ Floor
Columbia, South Carolina 29201

EDUCATION:

Master of Social Work (MSW), University of South Carolina College of Social
Work, Columbia, South Carolina (2005).
Bachelor of Social Work, Limestone College, Gaffney, South Carolina (2004).

PROFESSIONAL CERTIFICATIONS:

Licensed Master Social Worker (LMSW), License #8452, South Carolina Board
of SW Examiners; Certified Addictions Counselor Il (CACII), Certification
#1003313, South Carolina Association of Alcoholism and Drug Abuse Counselors
(SCAADAC); and Master Addiction Counselor (MAC), National Association of
Alcoholism and Drug Abuse Counselors (NAADAC).

PROFESSIONAL EXPERIENCE:

Clinical Counselor, LRADAC (2004 — 2006); Recovery Specialist, SC
Recovering Professional Program (2006 — 2014); and Project Coordinator, South
Carolina DAODAS (2014 — Present).

TEACHING EXPERIENCE:

Conducts trainings and presentations on local, regional and state levels on a
variety of topics related to substance use disorders, addiction and recovery.
Service as a Trainer, FAVOR (Faces and Voices of Recovery) South Carolina
Training Academy; and Adjunct Professor, University of South Carolina, College
of Social Work (Social Work Interventions in Substance Abuse, and Advance
Practice with Groups).

© 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017)
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

C. TEX DAVIS, JR.

Senior Assistant Disciplinary Counsel
Office of Disciplinary Counsel
Post Office Box 12159
Columbia, South Carolina 29211

EDUCATION:

B.A. (Political Science), University of South Carolina, Columbia, South Carolina
(1991).

J.D., University of South Carolina School of Law, Columbia, South Carolina
(1994).

BAR ADMISSIONS:
South Carolina (1998).

PROFESSIONAL EXPERIENCE:

Staff Attorney, Richland County Department of Social Services (1998 — 2002);
and Assistant Disciplinary Counsel, Office of Disciplinary Counsel (2002 —
Present).

TEACHING EXPERIENCE:

Presented to numerous groups, including law firms, state agencies, and South
Carolina Bar organizations on the topics of ethics and professional
responsibilities.

8 © 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017)
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South Carolina
Commission on Prosecution Coordination

Prosecution CLE Series™

“Ethics for Government Attorneys”

Columbia, South Carolina
January 13, 2017

“The South Carolina Ethics Act:
Who It Applies to and What It Requires”

Michael R. Burchstead
General Counsel
South Carolina State Ethics Commission

Columbia, South Carolina

© 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017) 9
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State Ethics Act:
Issues for Public Employees

Michael R. Burchstead
General Counsel, S.C. State Ethics Commission
January 13, 2017

The Ethics Act

© 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017) 11
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The Ethics Commission

The Ethics Commission itself — came into being in 1976

The relevant law is the Ethics, Government Accountability,
and Campaign Reform Act of 1991, which was passed in
the wake of Operation Lost Trust.

Lost Trust: Federal sting at the South Carolina State
House. Ended with 27 convictions or guilty pleas --
17 of them from state legislators, one of whom had
become a judge.

Ethics Act of 1991 amended in 1995, 2003, 2008, 2011,
and 2016. Regulations went into effect in 1997.

Ethics Commission Jurisdiction

Four subject areas of Ethics Act
Rules of Conduct (§ 8-13-700 through 8-13-795)
Financial Disclosure (§ 8-13-1110 through 8-13-1180)
Campaign practices (§ 8-13-1300 through 8-13-1374)
Lobbyist/Lobbyist’s Principals (§ 2-17-5 through 2-17-150)

12 © 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017)
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Recent Legislation

H.3184

Key provisions:

Ethics Commission now investigates allegations of misconduct against
members of the General Assembly

Ethics Commission makes probable cause finding.
Six votes needed for probable cause.
The House or Senate Ethics Committees can still reject the findings.

Hearings now open to the public.

The Commission is reconstituted as of April 1, 2017.
Current Commission makeup: 9 members, all appointed by the
Governor.
New Commission: 8 members, 4 by the Governor, 2 by the House
(majority and minority), 2 by the Senate (majority and minority).

© 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017) 13
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H.3186

Contents of statement of economic interests

SECTION 1. Section 8-13-1120(A) of the 1976 Code, as last amended by Act 6 of 1995,
is further amended by adding:

"(10) a listing of the private source and type of any income received in the previous year by
the filer or a member of his immediate family. This item does not include income received
pursuant to:

(a) acourtorder;

(b) asavings, checking, or brokerage account with a bank, savings and loan, or other
licensed financial institution which offers savings, checking, or brokerage accounts in the
ordinary course of its business and on terms and interest rates generally available to a
member of the general public without regard to status as a public official, public member, or
public employee;

(c) a mutual fund or similar fund in which an investment company invests its shareholders'
money in a diversified selection of securities.”

Income defined, exclusions

SECTION 2. Section 8-13-1120 of the 1976 Code, as last amended by Act 6 of 1995, is
further amended by adding:

"(C) For purposes of this section, income means anything of value received, which must be
reported on a form used by the Internal Revenue Service for the reporting or disclosure of
income received by an individual or a business. Income does not include retirement, annuity,
pension, IRA, disability, or deferred compensation payments received by the filer or filer's
immediate family member."

Financial Disclosure

14 © 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017)
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Statements of Economic Interests

Section 8-13-1110
Statement of Economic Interests to be filed upon entering official
responsibilities and then on or before March 30th by noon of each year of
service.

Section 8-13-1120
In general, income received from the government is required — not income
received from private sources.
(2) “the source, type, and amount of value of income, not to include tax
refunds, of substantial monetary value received from a governmental entity by
the filer or a member of the filer's immediate family....”
(7) Any associations with lobbyists
(8) “if a public official...receives compensation from an individual or business
which contracts with the governmental entity with which the public
official...serves..., the public official must report the name and address of that
individual or business and the amount of compensation paid to the public
official...by that individual or business.”
(9) source and description of any gifts received during the previous calendar
year (Note conflict with 710)

Rules of Conduct
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Definitions

“Economic interest” (Section 8-13-100(11))
Interest distinct from that of the general public.
Large class exception. If the only economic interest realized is that which would be realized as a
member of a “profession, occupation, or large class,” then the public official, public member, or
public employee may participate in the decision.

“Family member” (Section 8-13-100(15))
Includes a member of the person’s immediate family, also: spouse, parent, brother, sister, child,
mother-in-law, father-in-law, son-in-law, daughter-in-law, brother-in-law, sister-in-law,
grandparent, or grandchild.
Amended in 2011 to include in-laws.

“Individual with whom he is associated.” (Section 8-13-100(21))
“Individual with whom the person or a member of his immediate family mutually has an interest
in any business of which the person or a member of his immediate family is a director, officer,
owner, employee, compensated agent, or holder of stock worth one hundred thousand dollars or
more at fair market value and which constitutes five percent or more of the total outstanding
stock of any class.”

“Business with which he is associated.” Section 8-13-100(4)
“Business of which the person or a member of his immediate family is a director, an officer,
owner, employee, a compensated agent, or holder of stock worth one hundred thousand dollars
or more at fair market value and which constitutes five percent or more of the total outstanding
stock of any class.”
If you or your spouse is employed by a company, that is a business with which you are
associated.
“Governmental entity” not a business.

700 violations

Section 8-13-700(A)
“No public official, public member, or public employee may
knowingly use his official office, membership, or employment to
obtain an economic interest for himself, a family member, an
individual with whom he is associated, or a business with which he
is associated.”
Exception for incidental use not resulting in additional public
expense.

Section 8-13-700(B)
“No public official, public member, or public employee may make,
participate in making, or in any way attempt to use his office,
membership, or employment to influence a governmental decision
in which he, a family member, an individual with whom he is
associated, or a business with which he is associated has an
economic interest.” ©
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Recusal provision of 700(B)

Section 8-13-700(B)(continued)
"A public official, public member, or public employee who, in the discharge of his
official responsibilities, is required to take an action or make a decision which affects
an economic interest of himself, a family member, an individual with whom he is
associated, or a business with which he is associated shall:

(1) prepare a written statement describing the matter requiring action or
decisions and the nature of his potential conflict of interest with respect to the
action or decision;

(3) if he is a public employee, he shall furnish a copy of the statement to his
superior, if any, who shall assign the matter to another employee who does not
have a potential conflict of interest. If he has no immediate superior, he shall
take the action prescribed by the State Ethics Commission;

(4) if he is a public official, other than a member of the General Assembly, he
shall furnish a copy of the statement to the presiding officer of the governing
body of an agency, commission, board, or of a county, municipality, or a
political subdivision thereof, on which he serves, who shall cause the statement
to be printed in the minutes and require that the member be excused from any
votes, deliberations, and other actions on the matter on which the potential
conflict of interest exists and shall cause the disqualification and the reasons
for it to be noted in the minutes;

Other Rules of Conduct provisions

Section 8-13-705
May not receive or give anything of value with intent to influence.
“Anything of value is defined in Section 8-13-100(1) (laundry list)

Section 8-13-100:
(b) "Anything of value" or "thing of value" does not mean:

(i) printed informational or promotional material, not to exceed ten dollars in monetary value;

(ii) items of nominal value, not to exceed ten dollars, containing or displaying promotional material;
(iii) a personalized plaque or trophy with a value that does not exceed one hundred fifty dollars;
(

iv) educational material of a nominal value directly related to the public official's, public member's,
or public employee's official responsibilities;

(v) an honorary degree bestowed upon a public official, public member, or public employee by a
public or private university or college;

(vi) promotional or marketing items offered to the general public on the same terms and conditions
without regard to status as a public official or public employee; or

(vii) a campaign contribution properly received and reported under the provisions of this chapter.
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Other Rules of Conduct provisions

Section 8-13-715
May not accept an honorarium for speaking engagements in one’s official capacity.
May accept payment for actual expenses.

Section 8-13-720

May not accept additional money for assistance given while performing one’s duty.
Section 8-13-725

May not use confidential information gained through employment for personal gain.
Section 8-13-740

Prohibition on representation
Section 8-13-750

May not cause the employment, promotion, or transfer of a family member to a
position in which one supervises. Prohibits discipline of one’s family member.

Section 8-13-755 and 760
Post employment restrictions

Campaign Practices
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Public Resources and Elections

Public employees or officials may not engage in any activity on public
time or using public resources to promote or oppose a certain vote.

Section 8-13-1346

(A) A person may not use or authorize the use of public funds, property, or time
to influence the outcome of an election.

(B) This section does not prohibit the incidental use of time and materials for
preparation of a newsletter reporting activities of the body of which a public
official is a member.

(C) This section does not prohibit the expenditure of public resources by a
governmental entity to prepare informational materials, conduct public
meetings, or respond to news media or citizens' inquiries concerning a ballot
measure affecting that governmental entity; however, a governmental entity
may not use public funds, property, or time in an attempt to influence the
outcome of a ballot measure.

See also: Section 8-13-765

(A) No person may use government personnel, equipment, materials, or an
office building in an election campaign. The provisions of this subsection do not
apply to a public official's use of an official residence.

Confidentiality
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Confidentiality

S.C. Code Ann. 8-13-320(10)(g):

All investigations, inquiries, hearings, and accompanying documents
must remain confidential until a finding of probable cause or dismissal
unless the respondent waives the right to confidentiality. The wilful
release of confidential information is a misdemeanor, and any person
releasing confidential information, upon conviction, must be fined not
more than one thousand dollars or imprisoned not more than one year.

S.C. Code Ann. Regs. 52-718

(A) No person associated with a complaint...shall mention the
existence of the proceedings or disclose any information
pertaining thereto except to persons directly involved including witness
and potential witnesses, and then only to the extent necessary for
investigation and disposition of the complaint. Witnesses and
potential witnesses shall be bound by these confidentiality provisions.
(B)The Respondent may waive the confidentiality of  the proceeding
in writing filed with the Commission.

Penalties
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Penalties for Violation of Ethics Act

Late filing penalties for Statements of Economic Interests and
Campaign Disclosure forms set by statute. Section 8-13-1510
Penalties are per late form — penalties can build up quickly
$100 if not filed within five days.
If compliance not met, after the Ethics Commission provides notice by
certified mail:
$10 a day for 10 days

$100 a day after that until compliance met or maximum penalty of $5,000
reached.

Previously there was no maximum

Penalty set at $2,000 for violations that are not categorized as
non-compliance.

In addition to penalties set by statute, the Commission may
levy fines and administrative fees, and may issue a public
reprimand

Conclusion

If you have any doubt as to whether a course of conduct
will be a problem, you may seek an advisory opinion from
the Commission.

Anyone subject to the Act may request the opinion
Email: mburchstead@ethics.sc.gov
Direct line: (803) 929-2503
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Government Attorneys”
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2016 Ethics and Discipline Update
Barbara M. Seymour
Jaclyn Nichols
Office of Disciplinary Counsel

l. Opinion Summaries
1. Recent Rule Revisions & Proposals
11, 2015-2016 Annual Report on Lawyer Discipline

I. Opinion Summaries

Criminal Conduct

(1) Matter of Breibart. Lawyer pled guilty to mail fraud in connection with a scheme to steal
money from clients by falsely stating that they were subject to ongoing criminal
investigations and inducing them into liquidating their assets and depositing their money
with him. Lawyer was sentenced to 63 months in federal prison, three years of supervised
release, and restitution of $2.4 million dollars. Lawyer also bilked 33 clients of hundreds
of thousands of dollars by accepting retainers, failing to do the work, then spending the
money. The Lawyers' Fund for Client Protection received more than $5.6 million in
claims. The Fund paid its cap of a total of $200,000.00. Disbarred, plus restitution, by
agreement. (Op.#27592, November 25, 2015)

(2) Matter of Hammer. A process server was attempting to serve documents on Lawyer in
connection with Lawyer's personal domestic case. Lawyer struck the process server's
vehicle, twice, while backing out of a parking space. Lawyer's two sons were in his
vehicle. Lawyer was charged with first degree assault and battery, malicious injury to
property, hit and run/leaving the scene, and unlawful conduct towards a child. Lawyer
pled guilty to leaving the scene with property damage and was sentenced to 364 days in
prison, suspended on six months' probation. Definite suspension for one year, plus costs,
and LEAPP Ethics School, by agreement. (Op.#27618, March 30, 2016)

(3) Matter of Viers. Lawyer pled guilty to Harassment 2nd degree involving his conduct and
interactions with his ex-girlfriend. Lawyer was sentenced to 60 days in jail (to be served
on weekends), one year of probation, required mental health counseling, fees/fines in the
amount of $133.90. Lawyer also pled guilty to engaging in a monetary transaction in
property derived from unlawful activity, which had some effect on interstate or foreign
commerce, that Lawyer knew were proceeds of mail fraud. Lawyer was sentenced to 37
months in prison, three years' probation, and restitution of $875,000. Disbarred, by
agreement. (Op.#27651, July 20, 2016)

(4) Matter of Chaplin. While under federal investigation for money laundering for criminal
defense clients, Lawyer gave false statements regarding his receipt of cash payments in
excess of $10,000 and failing to file required forms. Lawyer was sentenced to three years
of probation after pleading guilty to willfully making a material false statement to the
federal government. In two client matters, Lawyer included language in his fee agreement
providing that he could garnish the clients' wages or tax refunds if the fee was not paid.
Lawyer had no legal authority to garnish wages or tax refunds. Definite suspension for
one year (retroactive) plus costs, LEAPP Ethics School, Trust Account School, and Law
Office Management School, by agreement. (Op.#27658, August 24, 2016)

Neglect of Client Matters
(5) Matter of Fitzharris. Lawyer represented client in negligence action and failed to reach a
settlement agreement with the insurance carrier. Lawyer misrepresented to the client that
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the case had settled and delivered an advanced check from the operating account. Lawyer
neglected the file and later learned there was no settlement check or signed statement, the
Medicare lien was outstanding, and that the case had been dismissed because the statute of
limitations had expired. The Court considered Lawyer's issues related to physical
disabilities and depression. Definite suspension for three months, LEAPP Ethics School,
Trust Account School, and Law Office Management School, by agreement. (Op.#27604,
February 17, 2016)

(6) Matter of Sample. Lawyer neglected five separate client matters by failing to respond to
communications, failing to keep clients reasonably informed, and failing take further steps
to protect clients' interests. Lawyer's misconduct also included: misrepresentations to
clients that a meeting had been rescheduled when the meeting had never been scheduled,;
failure to timely refund unused retainer; failure to timely file briefs for an appeal resulting
in dismissal; failure to keep funds separate until disputes over claimed interests had been
resolved by disbursing an estate settlement to pay attorney's fees and personal
representative's expenses; and, failure to pay three awards of the Resolution of Fee
Disputes Board resulting in certificates of noncompliance. Lawyer failed to cooperate
with the disciplinary investigation. Definite suspension for nine months, plus costs,
LEAPP, and two years of medical treatment monitoring, by agreement. (Op.#27605,
February 17, 2016)

(7) Matter Of Davis. From December 2011 to May 2013, Lawyer was retained to represent ten
different clients for whom she failed to timely file the appropriate motions, appeals, and
pleadings; failed to communicate or keep clients reasonably informed; failed to withdraw
from representation when her physical and/or mental condition materially impaired her
ability to represent them; failed to refund or retain unearned fees in her trust account; and,
failed to pay fee dispute awards. Lawyer failed to file respond to disciplinary inquiries.
Definite suspension for two years, plus costs, restitution, and LEAPP Ethics School, by
agreement. (Op.#27611, March 9, 2016)

(8) Matter of Houston. Lawyer failed to timely file the initial brief and designation in a client's
appeal, resulting dismissal. The client's appeal was reinstated twice, but dismissed a third
time after the court granted all possible extensions. In unrelated cases, Lawyer failed to
pay a videographer and a court reporting service for two years. Lawyer failed to cooperate
with disciplinary investigations. Lawyer had extensive disciplinary history. Definite
suspension for nine months, plus costs, LEAPP Ethics School and Law Office
Management School. (Op.#27616, March 30, 2016)

(9) Matter of Stockholm. Lawyer neglected client matters in three separate matters by failing
to timely serve pleadings resulting in dismissal because the statute of limitations expired.
Lawyer then misled those clients about settlements by fabricating documents. In two other
cases, Lawyer failed to meet the deadlines for restoring cases to the docket. Disbarred,
plus costs, by agreement. If seeking readmission, LEAPP Ethics School, Trust Account
School, Law Office Management School, and law office management monitoring for two
years. (Op.#27624, April 20, 2016)

(10) Matter of Herlong. Lawyer was arrested on four separate occasions for shoplifting,
possession of cocaine and multiple driving offenses, open container, and public disorderly
conduct. Lawyer was also indicted for possession with intent to distribute crack cocaine,
possession of cocaine, and contributing to the delinquency of a minor. Lawyer was
incarcerated for 120 days for failure to pay court-ordered spousal support. Upon his
release, the felony charges were resolved with a sentence of time served. Lawyer failed to
notify Commission on Lawyer Conduct of his felony indictment. Lawyer also represented
a client in court while on administrative suspension and he misrepresented to the judge that
his Bar status was inactive (rather than suspended) and that he was in the process of
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reactivating (which was not true). Public reprimand, 2 year monitoring contract with
Lawyers Helping Lawyers, by agreement. (Op.#27634, May 11, 2016)

(11) Matter of Moak. Lawyer neglected several client matters. In a divorce case, Lawyer filed a
complaint for the client, but failed to seek to have a hearing scheduled. He failed to
respond to the client's requests for information or notify the client that the case was
dismissed for failure to proceed. In a visitation case, Lawyer failed to take any action on
the client's behalf after being paid his retainer in full. Lawyer did not place unearned fees
into a trust account. After the grievance was filed, Lawyer refunded the retainer. In a PCR
case, Lawyer failed to communicate with his client; appeared at the hearing notifying his
client or securing his attendance; and, failed to present evidence in support of the client's
primary complaint. Public reprimand, plus costs, and LEAPP Ethics School, Trust Account
School, and Law Office Management School, by agreement. (Op.#27649, July 20, 2016)

Misappropriation and Other Trust Account Violations

(12) Matter of Carter. Lawyer received $250,000.00 to hold in escrow as an earnest money
deposit for a business transaction between his client and another party. Lawyer properly
disbursed $150,000.00 to the client. He then misappropriated the remaining funds over
the next nine months. A dispute arose between the parties and litigation ensued. Lawyer
was ordered to deliver the escrowed funds to the clerk of court. Lawyer did not comply
and was held in contempt of court. Lawyer had been the subject of a previous disciplinary
investigation in which he neglected litigation in a civil case. That matter resulted in a
deferred discipline agreement in which Lawyer consented to attending Ethics School and
Law Office Management School, seeking psychological treatment, and entering into a
Lawyers Helping Lawyers. Lawyer did not comply and the DDA was revoked. Lawyer
also self-reported failing to act with diligence and competence in two other litigation
matters. Disbarred, plus costs, restitution, and LEAPP, by agreement. (Op.#275809,
November 12, 2015)

(13) Matter of Breckenridge. Lawyer was hired by a nonlawyer closing company to conduct a
residential real estate refinance transaction in 2012. The closing company was contracted
by a title company, which prepared the documents and processed the funds. The title
company disbursed the loan proceeds prior to deposit of funds for that purpose, resulting
in an overdraft that was reported to the Commission on Lawyer Conduct. The ensuing
ODC investigation revealed that Lawyer failed to disclose to the clients the disbursement
of their loan proceeds including his sharing of legal fees with the nonlawyer closing
company. Further, Lawyer failed to properly supervise the disbursement of funds and
ensure that the HUD-1 settlement statement matched the actual disbursements of loan
proceeds. Lawyer also failed to maintain proper records of the transaction. The majority
held that a closing attorney's duty to oversee the disbursement of loan proceeds requires
that he has control over the disbursement or, if a third party disburses the proceeds, the
attorney receives detailed verification that the disbursement was done correctly. Public
reprimand, plus costs, LEAPP Ethics School and Trust Account School. (Op.#27625,
April 20, 2016) (motion for reconsideration denied)

(14) Matter of Moses. Lawyer was employed by a law firm. Lawyer billed a client directly and
sought the payment for himself rather than the firm. When the firm found out, Lawyer
agreed to repay the money. The firm's ensuing investigation revealed that, from August
2009 through September 2011, Lawyer misappropriated approximately $77,000 by
invoicing clients directly. Ultimately, Lawyer admitted to the theft and repaid the firm the
amount of improper invoices and the cost of the computer forensics expert hired by the
firm to conduct the investigation. Disbarred, plus costs. (Op.#27626, April 20, 2016)
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(15) Matter of Cox. Lawyer failed to make reasonable efforts to ensure that nonlawyer
employee conduct was compatible with professional obligations of a lawyer when a
paralegal under his supervision was found misappropriating $349,227.34 through issuing
and negotiating checks. Also, Lawyer failed to pay a court reporter after five invoices
were received for the same service and paid only after a complaint was filed. In an estate
representation and a custody representation, Lawyer failed to keep his clients informed of
the status of their matters. In the custody case, Lawyer failed to establish the scope of
representation or pursue the goals of the client to secure visitation with the client's
children. Lawyer represented another client seeking custody and failed to seek a court
order for temporary or permanent change of custody after the relative with custody agreed
to allow the child to live with the client. Public Reprimand, plus costs, LEAPP Ethics
School, Trust Account School, and Law Office Management School, by agreement.
(Op.#27642, June 22, 2016)

(16) Matter of Warren. Lawyer misappropriated over $171,392.00 from three trust funds while
serving as trustee. In another case, Lawyer was paid $40,000.00 in fees for a client, but
failed to perform work or reimburse unearned fees. In a third matter, Lawyer mismanaged
and failed to perform work after accepting $20,000.00 in fees for estate planning and
corporate work, resulting in the client incurring $1,700.00 in penalties and $13,000.00 in
attorney's fees for new counsel to reinstate his corporate charter and correct the estate
plan. After his interim suspension, the court-appointed receiver reported three additional
client matters in which Lawyer converted $18,000.00 of client funds that were to be held
in trust and failed to file numerous original documents, mostly deeds, after collecting fees.
Lawyer failed to respond to disciplinary investigation. Disbarred, by default, plus costs
and restitution. (Op.#27643, June 29, 2016)

(17) Matter of Kerestes. Lawyer commingled funds by leaving earned fees in his trust account.
Upon receipt of a notice of an overdraft on his trust account, Lawyer discovered that an
employee had misappropriated in excess of $23,000 by transferring funds to a personal
account over a two-year period. Lawyer failed to discover the theft because he was not
conducting required monthly reconciliations. Public Reprimand, by agreement.
(Op.#27656, August 24, 2016)

(18) Matter of Lester. Lawyer was disbarred in North Carolina for misappropriation of client
funds. The Supreme Court of South Carolina imposed reciprocal discipline, uncontested
by Lawyer. Disbarment. (Op.#27661, August 24, 2016)

Litigation Misconduct

(19) Matter of Schmidt. Lawyer represented clients in claims against Norfolk Southern
following the deadly derailment in January 2005. More than one hundred of his client had
signed releases in exchange for payment from the railroad prior to his representation.
Lawyer opted his clients out of the class settlement and filed individual lawsuits. The
railroad moved for summary judgment based on the releases. Upon learning of the
existence of the releases from the answers and discovery, Lawyer failed to advise the
clients that tender of the funds was required until after the summary judgment hearing. In a
letter to the clients, Lawyer gave them five days to deliver the funds received from the
railroad years earlier. The letter falsely stated that by returning the funds the clients would
be able to negotiate higher settlements. A client sent a copy of the letter to the media.
Lawyer gave an interview to a television station and addressed the merits of the case,
stating that the releases had been signed under duress. He also falsely asserted that the
railroad had asked for the return of the money. The judge had previously admonished
Lawyer for speaking to the press and Lawyer had agreed to refrain. As a result of the
media interview about the releases, Lawyer was ordered to pay the railroad's fees and costs
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and to refrain from future public comments. Public reprimand, by agreement. (Op. #
27582, October 14, 2015).

(20) Matter of Owen. Lawyer was sanctioned and assessed a fine of $5,000 as a result of
conduct in a Bankruptcy Court hearing in which he improperly raised an argument that had
been presented and was pending in binding arbitration proceedings. As a result of Lawyer's
improper filing, the Court and the opposing party had to deal with groundless and
unnecessary proceedings. Lawyer misrepresented to the Court that he was proceeding at
the direction of the Bankruptcy Trustee, when Lawyer was actually responsible for the
argument. Lawyer later wrote a letter to the Court calling attention to his misstatement and
apologized to all concerned. Public reprimand, plus costs, and LEAPP Ethics School, by
agreement. (Op.#27650, July 20, 2016)

Dishonesty and False Swearing

(21) Matter of Samaha. Lawyer signed as witness and notary to a false signature on an
assignment of a mortgage. The signature was purportedly that of Lawyer's client's wife,
who had been dead for seven years. In another case, Lawyer prepared, witnessed, and
notarized a revocation of a power of attorney for a cognitively impaired client.
Additionally, Lawyer's staff forged and altered insured closing protection letters, title
insurance binders, and title insurance policies and provided them to lenders in connection
with Lawyer's real estate closings. Prior to being suspended in an unrelated disciplinary
investigation, Lawyer failed to payoff prior mortgages in four closings. His trust account
was approximately $239,000 short. Disbarment, plus costs, by agreement, (Op.#27660,
August 24, 2016)

(22) Matter of Fosmire. Lawyer represented the insured in a car wreck case. He neglected the
matter for about a year and failed to communicate with the insurance company. He settled
the claim for $200,000 without the insurance company's knowledge or consent. When no
settlement check was produced, Lawyer gave false information to opposing counsel to cover
for the fact that he had no authority to make the offer. The insurance company did not learn
about the settlement until they were served with pleadings in a lawsuit filed by opposing
counsel to enforce it. Public Reprimand, plus LEAPP Ethics School, by agreement.
(Op.#27657, August 24, 2016)

Advertising and Solicitation

(23) Matter of Naert. Lawyer represented clients in lawsuits against a timeshare company. In
the firm's Internet marketing campaign, Lawyer bid on keywords including the name of
the timeshare company and the names of the company's attorneys. This resulted in
Lawyer's firm's advertisement appearing prominently in search results generated by those
names. Lawyer's ads associated with searches of those names included language such as
"Timeshare Attorney in SC - Ripped Off? Lied to? Scammed?" Further, the ad included a
link to the law firm website, but did not contain the firm's name or the name of a lawyer
responsible for the advertisement's content. Public reprimand, by agreement, plus costs,
Advertising School. (Op. # 27574, September 30, 2015).

Unauthorized Practice of Law

(24) Matter of Allocco. About seven years ago, Lawyer received a letter of caution from the
North Carolina State Bar for practicing law in that state without a license. She received
reciprocal discipline in South Carolina in the form of a confidential admonition. In 2014,
Lawyer conducted a real estate loan closing in North Carolina. During the course of that
representation, Lawyer held herself out as licensed in North Carolina. The client filed
grievances in both states when Lawyer failed to obtain title insurance as required. Lawyer
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did not respond to the ensuing investigation by the North Carolina State Bar. Definite
suspension of nine months, by agreement, plus costs and LEAPP Law Office Management
School, by agreement. (Op.#27659, August 24, 2016)
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Il. Recent Rule Revisions & Proposals

1. Duty of Partners, Managers, and Judges to Take Action on Suspicion of Impairment of a
Colleague - Rule 5.1, RPC; Canon 3, CJC; and Rule 428, SCACR (8/24/15)

The Supreme Court has amended RPC Rule 5.1 to include additional duties of partners and
managers in law firms to take action when impairment of a lawyer in the firm is suspected. CJC
Canon 3 has also been amended to impose a similar duty on a judge who believes that a lawyer
or another judge is impaired. The duty to take action is mandatory, but not specified. One
option is to seek assistance of the South Carolina Bar through a new process set forth in Rule
428, SCACR. That process requires the Bar to appoint an Attorney to Intervene when a lawyer
or judge elects to report the cognitive impairment of another lawyer. This rule is designed to
create a system similar to Lawyers Helping Lawyers in order protect an impaired lawyer or judge
from the disciplinary process in cases where misconduct has not occurred.

3. Expansion of permissible use of "'certified" in advertising - Rule 7.4, RPC (10/28/15)

The Supreme Court has amended RPC Rule 7.4 to expand circumstances under which lawyers
can refer to themselves as "certified" "specialist” "expert" or "authority." Previously, only
lawyers certified by the Commission on CLE and Specialization could use such designations.
Under the new version of the Rule, lawyers certified by an independent certifying organization
(ICO) that is approved by the Commission may also use those designations, as long as the ICO is
clearly identified. The new version of the Rule also permits a lawyer who is certified by the SC
Supreme Court Board of Arbitrator and Mediator Certification to designate himself as a
"certified arbitrator” or "certified mediator.” For more information about certified specialties in
South Carolina or for a list of approved ICO's, go to www.commcle.org or call the Commission
at (803) 799-5578.

4. Certification of Paralegals - NEW Rule 429, SCACR (11/12/15)

The Supreme Court has adopted a recommendation from the Commission on the Profession to
create a program for the voluntary certification of paralegals who meet minimum standards and
qualifications. The paralegal certification program will be governed by the newly created Board
of Paralegal Certification and administered with the assistance of staff at the South Carolina Bar.
Paralegals may still work in South Carolina without certification. The work of paralegals
remains restricted to that which is directly supervised by a licensed attorney.

5. Adoption of the Uniform Bar Examination (UBE) (01/21/16)
The Supreme Court will replace the South Carolina Bar Examination with the Uniform Bar

Examination (UBE) as of February 2017. Information about the UBE can be found at the
National Conference of Bar Examiners website at www.ncbex.org.
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ANNUAL REPORT OF LAWYER DISCIPLINE IN SOUTH CAROLINA

2015- 2016
COMPLAINTS PENDING & RECEIVED:
Complaints Pending June 30, 2015 1019
Complaints Received July 1, 2015 - June 30, 2016 1542

N
n
(=2
—

Total Complaints Pending and Received

DISPOSITION OF COMPLAINTS:

Dismissed:
By Disciplinary Counsel after initial review 413
By Disciplinary Counsel after investigation 918
By Investigative Panel 43
By Supreme Court 1

Total Dismissed 1375
Not Dismissed:

Referred to Other Agency 8
Closed But Not Dismissed 3
Closed Due to Death of Lawyer 18
Deferred Discipline Agreement 0
Letter of Caution 151
Admonition 15
Public Reprimand 10
Suspension 33
Disbarment 55
Bar to Future Admission (out-of-state lawyer) 0
Permanent Resignation in Lieu of Discipline 2
Total Not Dismissed 295
Total Complaints Resolved 1670
Total Complaints Pending as of June 30, 2016 891
2000 1878 1901
1800 1753 S0 1710 _ AR
1600 - 1657 1612 1529 5 ~e!670
1647
1661 1580 542
1400 - 1496 N 1349
1200
1223 1205
1000 T 1019
1030
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—=— Received
600
=—o—Resolved
400
Pending
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0
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Fiscal Year
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Practice Type

Law firm 48.19% Less than 1%:
Solo practice 23.52% Corporate/general counsel
Public defender 19.48% Guardian ad litem
Prosecutor 5.54% Mediator/arbitrator/commissioner
Other government 2.05% Not practicing
Sources of Complaints
Less than 1%:
Client 58.92% Public Official/Agency/Law Enforcement
Opposing Party 18.58% Fee Disputes Board
Bank 4.87% Litigation Witness/Victim/Ward
Attorney 4.81% Family/Friend of Witness/Victim/Ward
Family/Friend of Client 3.00% Disciplinary Counsel
Court Rptr./Med.Prov./3d Party Payee 1.62% Anonymous
Citizen 1.32% Family/Friend of Opposing Party
Judge 1.20% Family/Friend/Business Assoc. of Lawyer
Self-Report 1.02% Employee of Lawyer
Case Type
Criminal 39.93%
Domestic 14.32% Less than 1%:
Real Estate 7.49% Professional Malpractice
Personal Injury 6.23% Corporate/Commercial/Business
Probate 5.87% Immigration
General Civil 5.40% Homeowners' Assn Dispute
Post-Conviction Relief 3.90% Landlord/Tenant
Debt Collection/Foreclosure 3.42% Regulatory/Zoning/Licensing
Not Client Related 3.18% Tax
Workers Compensation 2.16% Intellectual Property
Bankruptcy 2.04% Social Security/Federal Benefits
Employment 1.14%
Property/Contract Dispute 1.02%
Alleged Misconduct
Neglect/Lack of Diligence 27.31%
Dishonesty/Deceit/Misrepresentation ~ 25.57%
Inadequate Communication 14.44%
Trust Account Misconduct 7.88% Less than 1%:
Conflict of Interest 3.31% Scope of Representation
Improper Fees 3.00% Inadequate Nonlawyer Supervision
Lack of Competence 2.88% Failure to Pay Fee Dispute
Failure to Deliver Client File 2.82% Personal Conduct (not client-related):
Discovery Abuse/Litigation 1.81% Real Estate Misconduct
Misconduct
Incivility 1.62% Probate Misconduct
Failure to Pay Third Party 1.62% Business Transaction Misconduct
Advertising Misconduct 1.38% Bar Admissions/Disciplinary Matter
Unauthorized Practice 1.26%
Criminal Conduct (personal) 1.08%

Declining/Terminating Representation 1.08%
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SUBSTANCE ABUSE/MENTAL HEALTH:

In the 2015-2016 fiscal year, ODC concluded 81 complaints in which substance abuse or
mental health issues were brought to the attention of ODC. This represents a 311.54%
increase from the previous year. However, those complaints represented a total of 18 lawyers
(compared to 16 in 2014-2015). Of the complaints concluded that involved substance abuse or
mental health issues, 87.5% resulted in some form of discipline against the lawyer. This is
compared to an overall discipline rate of 15.93%. Issues included:

Depression: 13 lawyers

Alcohol Addiction: 3 lawyers
Aging/Dementia: 1 lawyer
lllegal Drug Addiction: 1 lawyer

YEARS IN PRACTICE*:

In the 2015-2016 fiscal year, complaints were filed against 1066 lawyers. Of those lawyers,
15.48% were in their first six years of practice. A total of 32.27% of lawyers complained about
were in their first twelve years of practice.

Years in Number of
Practice Lawyers

up to 6: 165
7-12: 179
13-18: 168
19 - 24: 155
25 - 30: 137
31 - 36: 107
37 -42: 97
43 - 48: 37
49 - 54 15
55 -60: 4
61 and up: 2

*The statistical significance of this data is dependent on the number of lawyers in active practice in each category.
Information about the demographics of practicing lawyers can be obtained from the South Carolina Bar.

PRIOR DISCIPLINE

In the 2015-2016 fiscal year, 41.17% of concluded complaints involved lawyers who had some
form of previous disciplinary caution or sanction. Of those complaints involving lawyers with
prior discipline, 32.19% resulted in subsequent discipline.

UNLICENSED* LAWYER COMPLAINTS

In the 2015-2016 fiscal year, ODC concluded 18 complaints against unlicensed lawyers. This
equivalent to the previous year. Of the complaints concluded involving unlicensed lawyers,
33.33% resulted in some form of discipline against the lawyer. This is compared to an overall
discipline rate of 15.93%. Home jurisdictions of unlicensed lawyers included:

Georgia 4 Kentucky 1 Pennsylvania 1
Florida 3 Minnesota 1 Texas 1
North Carolina 2 Mississippi 1 Virginia 1
Arizona 1 New York 1 Washington 1

*An unlicensed lawyer is a lawyer who is not licensed in South Carolina, but is admitted in another jurisdiction.

10
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OFFICE OF DISCIPLINARY COUNSEL

ATTORNEY TO ASSIST ASSIGNMENTS:

Complaints Assigned to ATAs 8
Reports Filed by ATAs 3
Outstanding ATA Reports 2

COMMISSION ON LAWYER CONDUCT

COMMISSION PROCEEDINGS:
Meetings of Investigative Panels 6
Formal Charges Filed 10
Formal Charges Hearings 4
Incapacity Proceedings 0
Meetings of Full Commission 1

REQUESTS FOR DISMISSAL REVIEW:

Requests for Review by Complainant 89
Dismissal Affirmed by Panel (83)
Letters of Caution Issued by Panel (0)
Case Remanded for Further Investigation _(M
Dismissal Review Pending _5
RECEIVER APPOINTMENTS: ATTORNEYS TO PROTECT CLIENTS’ INTERESTS:
Pending as of June 30, 2015 22 Serving as of June 30, 2015 2
New Appointments +15 Appointed + 1
Appointments Terminated (22) Discharged _(2)
Pending as of June 30, 2016 15 Serving as of June 30, 2016 _1

LAWYERS BEING MONITORED:
New Monitor Files Opened 45*

Lawyers Currently Monitored 113
*includes 7 conditional admissions

SUPREME COURT OF SOUTH CAROLINA

DISCIPLINARY ORDERS*:
Dismissal
Letter of Caution
Admonition
Public Reprimand
Definite Suspension
Disbarment
Bar to Future Admission
Transfer to Incapacity Inactive

Interim Suspension 10
*These figures represent the number of orders issued by the Supreme Court, not the number of complaints.
Some orders conclude multiple complaints.

A OOOOINW-=-

COMPLAINTS REFERRED TO SUPREME COURT:
Complaints resolved 106
Pending as of June 30, 2016 19

11
© 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017) 35



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (April 6, 2018) Page 84 of 344

This page deliberately left blank.

36 © 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017)



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (April 6, 2018) Page 85 of 344

SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION
Presentation on

“The Ongoing Issue with Criminal Discovery: The Prosecution’s Duty of Disclosure
under the South Carolina Rules of Professional Conduct”

Outline and Presentation by
Amie L. Clifford
Education Coordinator

South Carolina Commission on Prosecution Coordination
Columbia, South Carolina

DISCUSSION NOTES AND DETAILED OUTLINE

This outline addresses the discovery obligations of the prosecution under the
South Carolina Rules of Professional Conduct, and discuss the differences from and
relation to the obligations imposed by the Constitution and South Carolina Rules of
Criminal Procedure.

l. GENERAL
A. Role of the Prosecutor
1. South Carolina Rules of Professional Conduct, Rule 3.8, Comment

[1]:

“A prosecutor has the responsibility of a minister of justice and not
simply that of an advocate.”

2. ABA Standards for Criminal Justice, Standard 3-1.2 (b) and (c):

(b) The prosecutor is an administrator of justice, an
advocate, and an officer of the court; the prosecutor
must exercise sound discretion in the performance
of his or her functions.

(c) The duty of the prosecutor is to seek justice, not
merely to convict.

3. NDAA National Prosecution Standards, 3" ed.,1 1-1.1:

! The third edition of the National District Attorney’s National Prosecution Standards
may be found online at http://www.ndaa.org/pdf/NDAA%20NPS%203rd%20Ed.%20w
%20Revised%20Commentary.pdf.
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“The prosecutor is an independent administrator of justice in the
criminal justice system, which can only be accomplished through
the representation and presentation of the truth. The primary
responsibility of a prosecutor is to seek justice.”

4. Bergerv.U.S., 295 U.S. 78, 88 (1935).

"The United States Attorney is the representative not of an
ordinary party to a controversy, but of a sovereignty whose
obligation to govern impartially is as compelling as its obligation
to govern at all; and whose interest, therefore, in a criminal
prosecution is not that it shall win a case, but that justice shall be
done. As such, he is in a peculiar and very definite sense the
servant of the law, the twofold aim of which is that guilt shall not
escape nor innocence suffer. He may prosecute with earnestness
and vigor—indeed, he should do so. But, while he may strike hard
blows, he is not at liberty to strike foul ones. It is as much his duty
to refrain from improper methods calculated to produce a wrongful
conviction as it is to use every legitimate means to bring about a
just one."”

5. State v. Bealin, 201 S.C. 490, 23 S.E.2d 746, 758-759 (1943).

Quoting from 23 C.J.S. 519 81081, the Supreme Court of South
Carolina stated that,

with reference to the conduct of the prosecuting attorney:
“...he should bear in mind that he is an officer of the court,
who represents all the people, including accused, and
occupies a quasi-judicial position, whose sanctions and
traditions he should preserve. It is his duty to see that
justice is done. He must see that no conviction takes place
except in strict conformity with the law, and that accused is
not deprived of any constitutional rights or privileges.
However strong the prosecuting attorney's belief may be of
the prisoner's guilt, it is his duty to conduct the trial in such
a manner as will be fair and impartial to the rights of
accused, ...and not say or do anything which might
improperly affect or influence the jury or accused's counsel.
He should not abuse or make any unseemly demonstration
toward accused; abuse or make baseless insinuations
against his witnesses; make remarks or insinuations
calculated to impress the jury against accused....”

1. Discovery Obligations

A. Constitution
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1. United States Constitution — Brady v. Maryland
a. Applicable to the States

The federal constitutional disclosure obligation — the Brady
disclosure rule — is grounded in the Fifth Amendment’s Due
Process Clause and made applicable to the states through the
Fourteenth Amendment. State v. Kennerly, 331 S.C. 442, 503
S.E.2d 442 (Ct. App. 1998).

b. What is the Duty?

(1) The prosecution’s obligation to disclose evidence under the
federal constitution is to disclose evidence that is material
to either guilt or punishment, including impeachment
evidence. See U.S.v. Bagley, 473 U.S. 667 (1985); U.S. v.
Agurs, 427 U.S. 97 (1976); Giglio v. U.S., 405 U.S. 150
(1972); Brady v. Maryland, 373 U.S. 83 (1963).

e “[E]vidence is material only if there is a reasonable
probability that, had the evidence been disclosed to the
defense, the result of the proceeding would have been
different. A ‘reasonable probability’ is a probability
sufficient to undermine confidence in the outcome.”
U.S. v. Bagley, 473 U.S. at 682.

o “[T]he mere possibility that an item of undisclosed
information might have helped the defense... does
not establish ‘materiality’ in the constitutional
sense.” United States v. Agurs, 427 U.S. at 109-
110.

e Because it is not always “easy” to determine materiality
until after the fact, prosecutors should always err on
the side of disclosure. See U.S. v. Agurs, 427 U.S. 97,
108 (“because the significance of an item of evidence
can seldom be predicted accurately until the entire
record is complete, the prudent prosecutor will resolve
doubtful questions in favor of disclosure.”)

(2) Prosecution's duty to disclose is not limited to evidence
within the actual knowledge or possession of the
prosecutor. Kyles v. Whitley, 514 U.S. 419 (1995).

e A prosecutor has a duty to learn of and disclose
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B.

Rules

South Carolina Rules of Criminal Procedure

(a) Disclosure of Evidence by the Prosecution.
(1) Information Subject to Disclosure.

(A) Statement of Defendant. Upon request
by a defendant, the prosecution shall permit
the defendant to inspect and copy or
photograph: any relevant written or recorded
statements made by the defendant, or copies
thereof, within the possession, custody or
control of the prosecution, the existence of
which is known, or by the exercise of due
diligence may become known, to the
attorney for the prosecution; the substance
of any oral statement which the prosecution
intends to offer in evidence at the trial made
by the defendant whether before or after
arrest in response to interrogation by any
person then known to the defendant to be a
prosecution agent.

(B) Defendant's Prior Record. Upon request
of the defendant, the prosecution shall
furnish to the defendant such copy of his
prior criminal record, if any, as is within the
possession, custody, or control of the
prosecution, the existence of which is
known, or by the exercise of due diligence
may become known, to the attorney for the
prosecution.
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information known to the others acting on the
government's behalf. Kyles v. Whitley, 514 U.S. at 437.

c. A reversal is required if the prosecution violates Brady if the
failure to disclose deprived the defendant of a fair trial, i.e.,
nondisclosed information puts the whole case in such a
different light as to undermine confidence in the verdict.
Youngblood v. West Virginia, 547 U.S. 867, 870 (2006); U.S. v.
Bagley, supra; State v. Gathers, 295 S.C. 476, 481, 369 S.E.2d
140, 143 (1988).

The prosecution’s obligation to disclose information and evidence
under the South Carolina Rules of Criminal Procedure is found in
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(C) Documents and Tangible Objects. Upon
request of the defendant the prosecution
shall permit the defendant to inspect and
copy books, papers, documents,
photographs, tangible objects, buildings or
places, or copies or portions thereof, which
are within the possession, custody or control
of the prosecution, and which are material to
the preparation of his defense or are
intended for use by the prosecution as
evidence in chief at the trial, or were
obtained from or belong to the defendant.

(D) Reports of Examinations and Tests.
Upon request of a defendant the prosecution
shall permit the defendant to inspect and
copy any results or reports of physical or
mental examinations, and of scientific tests
or experiments, or copies thereof, which are
within the possession, custody, or control of
the prosecution, the existence of which is
known, or by the exercise of due diligence
may become known, to the attorney for the
prosecution, and which are material to the
preparation of the defense or are intended
for use by the prosecution as evidence in
chief at the trial.

(2) Information Not Subject to Disclosure.
Except as provided in paragraphs (A), (B), and
(D) of subdivision (a)(1), this rule does not
authorize the discovery or inspection of reports,
memoranda, or other internal prosecution
documents made by the attorney for the
prosecution or other prosecution agents in
connection with the investigation or prosecution
of the case, or of statements made by
prosecution witnesses or prospective
prosecution witnesses provided that after a
prosecution witness has testified on direct
examination, the court shall, on motion of the
defendant, order the prosecution to produce any
statement of the witness in the possession of the
prosecution which relates to the subject matter
as to which the witness has testified; and
provided further that the court may upon a
sufficient showing require the production of any
statement of any prospective witness prior to the
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time such witness testifies.

(3) Time for Disclosure. The prosecution shall
respond to the defendant'’s request for disclosure
no later than thirty (30) days after the request is
made, or within such other time as may be
ordered by the court.

(b) Disclosure of Evidence by the Defendant.

(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the
defendant  requests  disclosure  under
subdivision (a)(1)(C) or (D) of this rule,
upon compliance with such request by the
prosecution, the defendant, on request of the
prosecution, shall permit the prosecution to
inspect and copy books, papers, documents,
photographs, tangible objects, or copies or
portions thereof, which are within the
possession, custody, or control of the
defendant and which the defendant intends
to introduce as evidence in chief at the trial.

(B) Reports of Examinations and Tests. If
the defendant requests disclosure under
subdivision (a)(1)(C) or (D) of this rule,
upon compliance with such request by the
prosecution, the defendant, on request of the
prosecution, shall permit the prosecution to
inspect and copy any results or reports of
physical or mental examinations and of
scientific tests or experiments made in
connection with the particular case, or
copies thereof, within the possession or
control of the defendant, which the
defendant intends to introduce as evidence
in chief at the trial or which were prepared
by a witness whom the defendant intends to
call at trial when the results or reports relate
to his testimony.

(2) Information Not Subject to Disclosure.
Except as to scientific or medical reports, this
subdivision does not authorize the discovery or
inspection of reports, memoranda, or other
internal defense documents made by the
defendant, or his attorneys or agents in
connection with the investigation or defense of
the case, or of statements made by the
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defendant, or Dby prosecution or defense
witnesses, or by prospective prosecution or
defense witnesses, to the defendant, his agents
or attorneys.

(c) Continuing Duty to Disclose. If, prior to or
during trial, a party discovers additional evidence or
material previously requested or ordered, which is
subject to discovery or inspection under this rule, he
shall promptly notify the other party or his attorney
or the court of the existence of the additional
evidence or material.

(d) Regulation of Discovery.

(1) Protective and Modifying Orders. Upon a
sufficient showing the court may at any time
order that the discovery or inspection be denied,
restricted, or deferred, or make such other order
as is appropriate. Upon motion by a party, the
court may permit the party to make such
showing, in whole or in part, in the form of a
written statement to be inspected by the judge
alone. If the court enters an order granting relief
following such an ex parte showing, the entire
text of the party's statement shall be sealed and
preserved in the records of the court to be made
available to the appellate court in the event of an
appeal.

(2) Failure to Comply With a Request. If at any
time during the course of the proceedings it is
brought to the attention of the court that a party
has failed to comply with this rule, the court
may order such party to permit the discovery or
inspection, grant a continuance, or prohibit the
party from introducing evidence not disclosed,
or it may enter such other order as it deems just
under the circumstances. The court may specify
the time, place and manner of making the
discovery and inspection and may prescribe
such terms and conditions as are just.

(e) Notice of Alibi.

(1) Notice of Alibi by Defendant. Upon written
request of the prosecution stating the time, date
and place at which the alleged offense occurred,
the defendant shall serve within ten days, or at
such time as the court may direct, upon the
prosecution a written notice of his intention to
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2.

offer an alibi defense. The notice shall state the
specific place or places at which the defendant
claims to have been at the time of the alleged
offense and the names and addresses of the
witnesses upon whom he intends to rely to
establish such alibi.

(2) Disclosure by Prosecution. Within ten days
after defendant serves his notice, but in no event
less than ten days before trial, or as the court
may otherwise direct, the prosecution shall
serve upon the defendant or his attorney the
names and addresses of witnesses upon whom
the State intends to rely to establish defendant’s
presence at the scene of the alleged crime.

(3) Continuing Duty to Disclose. Both parties
shall be under a continuing duty to promptly
disclose Insanity under subdivisions (1) or (2).

(4) Failure to Disclose. If either party fails to
comply with the requirements of this rule, the
court may exclude the testimony of any
undisclosed witness offered by either party.
Nothing in this rule shall limit the right of the
defendant to testify on his own behalf.

(f) Notice of Insanity Defense or Plea of Guilty but
Mentally Ill. Upon written request of the
prosecution, the defendant shall within ten days or
at such time as the court may direct, notify the
prosecution in writing of the defendant's intention to
rely upon the defense of insanity at the time of the
crime or to enter a plea of guilty but mentally ill. If
the defendant fails to comply with the requirements
of the subdivision, the court may exclude the
testimony of any expert witness offered by the
defendant on the issue of his mental state. The court
may, for good cause shown, allow late filing of the
notice or grant additional time to the parties to
prepare for trial or make such other order as is
appropriate.

(g) Waiver. The court may, for good cause shown,
waive the requirements of this rule.

South Carolina Rules of Professional Conduct
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There are several rules in the South Carolina Rules of Professional
Conduct (a/k/a the ethics rules) that either address or relate to a
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prosecutor’s obligation in regard to discovery.

a. Rule 3.4

Page 93 of 344

Rule 3.4, which applies to all lawyers, requires that lawyers
should be fair to both the opposing party and the opposing

lawyer(s). It provides as follows.

A lawyer shall not:

(@ unlawfully obstruct another party's
access to evidence or unlawfully alter,
destroy or conceal a document or other
material having potential evidentiary value.
A lawyer shall not counsel or assist another
person to do any such act;

(b) falsify evidence, counsel or assist a
witness to testify falsely, or offer an
inducement to a witness that is prohibited by
law;

(c) knowingly disobey an obligation under
the rules of a tribunal, except for an open
refusal based on an assertion that no valid
obligation exists;

(d) in pretrial procedure, make a frivolous
discovery request or fail to make a
reasonably diligent effort to comply with a
legally proper discovery request by an
opposing party;

(e) in trial, allude to any matter that the
lawyer does not reasonably believe is
relevant or that will not be supported by
admissible  evidence, assert personal
knowledge of facts in issue except when
testifying as a witness, or state a personal
opinion as to the justness of a cause, the
credibility of a witness, the culpability of a
civil litigant or the guilt or innocence of an
accused; or

(f) request a person other than a client? to

2 1t is important to understand that the prosecutor’s client is the state. Law enforcement
officers and other witnesses, including retained experts, are not clients of the prosecutor
and no attorney-client privilege exists between them. See Smith v. State, 465 N.E.2d
1105, 1119 (Ind. 1984). Therefore, Rule 3.4(f) does not allow a prosecutor to tell a
witness not to talk to the defense. See also S.C. Eth. Adv. Op. 99-14 ( In criminal matters,
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refrain  from voluntarily giving relevant
information to another party unless:

(1) the person is a relative or an
employee or other agent of a client; and

(2) the lawyer reasonably believes that
the person's interests will not be
adversely affected by refraining from
giving such information.

Comment

[1] The procedure of the adversary system
contemplates that the evidence in a case is to
be marshaled competitively by the
contending parties. Fair competition in the
adversary system is secured by prohibitions
against destruction or concealment of
evidence, improperly influencing witnesses,
obstructive tactics in discovery procedure,
and the like.

[2] Documents and other items of evidence
are often essential to establish a claim or
defense. Subject to evidentiary privileges,
the right of an opposing party, including the
government, to obtain evidence through
discovery or subpoena is an important
procedural right. The exercise of that right
can be frustrated if relevant material is
altered, concealed or destroyed. Applicable
law in many jurisdictions makes it an
offense to destroy material for purposes of
impairing its availability in a pending
proceeding or one whose commencement
can be foreseen. Falsifying evidence is also
generally a criminal offense. Paragraph (a)
applies to evidentiary material generally,
including computerized information. A
lawyer may take temporary possession of
physical evidence of client crimes for the
purpose of conducting a limited examination
that will not alter or destroy material
characteristics of the evidence or in any
other manner alter or destroy the value of
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the city prosecutor represents the city and the people of the city, not the law enforcement
officers per se. Rule 3.4 does not authorize a prosecutor to either direct law enforcement
officers not to talk to the defense or direct a defense attorney not to talk to law

enforcement officers.)
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the evidence for possible use by the
prosecution. In such a case, applicable law
may require the lawyer to turn the evidence
over to the police or other prosecuting
authority, depending on the circumstances.
[3] With regard to paragraph (b), it is not
improper to pay a witness's expenses or to
compensate an expert witness on terms
permitted by law. The common law rule in
most jurisdictions is that it is improper to
pay an occurrence witness any fee for
testifying and that it is improper to pay an
expert witness a contingent fee.

[4] Paragraph (f) permits a lawyer to advise
employees of a client to refrain from giving
information to another party, for the
employees may identify their interests with
those of the client. See also Rule 4.2.

b. Rule 3.8

Rule 3.8 only applies to lawyers who are prosecutors. In
subsection (d) and the comments, it provides as follows in
regard to disclosure of information and evidence.

The prosecutor in a criminal case shall

...(d) make timely disclosure to the
defense of all evidence or information
known to the prosecutor that tends to
negate the guilt of the accused or
mitigates the offense, and, in connection
with sentencing, disclose to the defense
and to the tribunal all unprivileged
mitigating information known to the
prosecutor, except when the prosecutor
is relieved of this responsibility by a
protective order of the tribunal....

Comment

[1] A prosecutor has the responsibility of
a minister of justice and not simply that
of an advocate. This responsibility carries
with it specific obligations to see that the
defendant is accorded procedural justice
and that guilt is decided upon the basis of
sufficient evidence. Precisely how far the
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prosecutor is required to go in this
direction is a matter of debate and varies
in  different  jurisdictions.  Many
jurisdictions have adopted the ABA
Standards of Criminal Justice Relating to
the Prosecution Function, which in turn
are the product of prolonged and careful
deliberation by lawyers experienced in
both criminal prosecution and defense.
Applicable law may require other
measures by the prosecutor and knowing
disregard of those obligations or a
systematic abuse of prosecutorial
discretion could constitute a violation of
Rule 8.4.

* * *

[3] The exception in paragraph (d)
recognizes that a prosecutor may seek an
appropriate protective order from the
tribunal if disclosure of information to the
defense could result in substantial harm
to an individual or to the public
interest. ...

The obligation to disclose under Rule 3.8(d) is an ongoing
obligation — it survives a conviction. See Imbler v.
Pachtman (1976) 424 U.S. 409, 427, fn. 25.

C. Other

The Differentiated Case Management Orders for each county also provide
deadlines for the prosecution to turn evidence over to the defense.

D. Understanding the Difference between “Legal” and “Ethics” Discovery
Requirements

It is important that prosecutors, as well as non-lawyers in the prosecutors’
office who assist with respondent to discovery requests, understand the
differences between the constitutional, statutory/rule, and ethics
obligations in regard to discovery.

1. Federal Constitution.
Under the U.S. Constitution (commonly referred to as the Brady

obligation), the prosecution is required to disclose material,
exculpatory evidence (including impeachment evidence). This
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obligation is not dependent upon any request by the defense. It exists
regardless of whether a request for exculpatory information is made.
See U.S. v. Bagley, supra; U.S. v. Agurs, supra.

2. Rule 5, SCRCrimP

The prosecutor’s obligation to disclose evidence under Rule 5,
SCRCrimP, is defined by the language of the rule itself. (See Rule 5
set out at 11.B above.) Rule 5 generally provides for the disclosure of
exculpatory evidence and some other specific types of evidence such
as scientific reports, the defendant’s statements, witness statements,
police reports, etc.

The obligation to disclose under Rule 5 (that is, that information not
falling under Brady or Rule 3.8, SCRPC, infra) is dependent upon a
request filed by the defense .

3. Ethics Obligation
e Prosecutor-Specific Obligation

The prosecutor-specific obligation to disclose evidence under the
South Carolina Rules of Professional Conduct is governed by Rule
3.8 (d) (set forth under 11.B.2.b. above). It requires that prosecutors
turn over all evidence that is exculpatory, all evidence that tends to
“mitigate the offense” and, in regard to sentencing, all unprivileged
mitigating evidence known to the prosecutor. Because the
obligation to disclose under the Rule extends beyond exculpatory
evidence, the ethics obligation is broader than that under the
Constitution/Brady. And because it extends beyond the parameters
of Rule 5, the ethics obligation is also broader than that under the
Rule.

Please note that Rule 3.8(d) requires “timely disclosure.” While the
Supreme Court of South Carolina has not defined this term, it has
been defined elsewhere.

Rule 3.8(d) requires earlier disclosure than the
Brady standard.... In general, “timely” is defined as
“occurring at a suitable or opportune time” or
“coming early or at the right time.” Thus, a timely
disclosure is one that is made as soon as practicable
considering all the facts and circumstances of the
case. On the other hand, the duty to make a timely
disclosure is violated when a prosecutor
intentionally delays making the disclosure without
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lawful justification or good cause.

Va. Legal Eth. Op. 1862 (July 23, 2012). See also ABA Formal
Op. 09-454 (hereafter at 11.A.6.b.xiii).

Rule 3.8(d) only contains one exception to its disclosure
requirement — i.e., when the prosecutor is relieved of the
responsibility by a protective order issued by a court.®> Therefore,
prosecutors, who have legitimate concerns about the disclosure of
information or material because of the privacy concerns of a third
party (for example, with school or health records of a victim or
personnel records of a law enforcement officer), should, with
notice to the defense, ask the judge to conduct an ex parte, in
camera review and rule upon disclosure. If there is a legitimate
reason for a delay in disclosure (for example, when there is a
reasonable basis for believing harm will befall someone if
information is disclosed) prosecutors should seek a protective
order from the judge allowing such delay.

South Carolina’s Rule 3.8 (d) is based upon Rule 3.8(d) of the
ABA Model Rules of Professional Conduct. Therefore, South
Carolina prosecutors should take to heart the following comments
about the Model Rule made by the United States Supreme Court.

We have never held that the Constitution demands
an open file policy ...and the rule in Bagley (and,
hence, in Brady ) requires less of the prosecution
than the ABA Standards for Criminal Justice, which
call generally for prosecutorial disclosures of any
evidence tending to exculpate or mitigate. See ABA
Standards for Criminal Justice, Prosecution
Function and Defense Function 3-3.11(a) (3d ed.
1993) ("A prosecutor should not intentionally fail to
make timely disclosure to the defense, at the earliest
feasible opportunity, of the existence of all evidence
or information which tends to negate the guilt of the
accused or mitigate the offense charged or which
would tend to reduce the punishment of the
accused”); ABA Model Rule of Professional
Conduct 3.8(d) (1984)...

(emphasis added). Kyles v. Whitley, 514 U.S. 419, 437 (1995).

® While the Supreme Court of South Carolina has not addressed whether a prosecutors
obligation to disclose under Rule 3.8(d) may be waived by a defendant, the ABA
Standing Committee on Ethics and Professional Responsibility has issue an opinion that
it cannot be. See ABA Formal Op. 09-454.
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While this is clearly just dictum, it does provide insight to the
United States Supreme Court’s assessment of the ethics obligation
to disclose.

The above language in Kyles v. Whitley, supra, led those drafting
the annotations to the ABA Model Rules of Professional Conduct
to note as follows.

The prosecutor’s constitutional obligation has a
materiality threshold; the ethics rules have an intent
requirement but no materiality test. See Kyles v.
Whitley, 514 U.S. 419 (1995) (noting that Brady
“requires less of the prosecution” than Rule 3.8(d)
or the ABA Standards for Criminal Justice); see
also Mastracchio v. Vose, No. CA 98-372T, 2000
WL 303307 (D.R.I. Nov. 20, 2000) (prosecution’s
failure to disclose nonmaterial information about
witness did not violate defendant’s Fourteenth
Amendment rights, but came “exceedingly close to
violating [Rule 3.8]”); Joy & McMunigal,
Disclosing  Exculpa-tory Material in Plea
Negotiations, 16 Crim. Just. 41 (2001).

Annotated Model Rules of Professional Conduct (5" ed.) (ABA
Center for Professional Responsibility 2003) at 400.

The ethics obligation to disclose under Rule 3.8(d) is not
dependent upon any request by the defense.

e Non Prosecutor-Specific Obligation

The South Carolina Rules of Professional Conduct also contain
another rule which imposes ethics duties in regard to discovery. It
is Rule 3.4, but it applies to all lawyers. (See Rule 3.4 set out at
I1.B.2.a above.)

It is clear that Rule 3.4, inter alia, provides an ethics means of
enforcing the obligation that exists under Brady and Rule 5.

I11.  Responsibilities of and for Non-Lawyers Working with the Prosecution

Under Rule 5.1, prosecutors who — either individually or collectively with others
— have managerial authority in the office are required to make reasonable efforts
to ensure the office has in place measures to ensure that all lawyers in the office
conform to the Rules of Professional Conduct. In addition, a prosecutor who has
has direct supervisory authority over a lawyer is required to make reasonable
efforts to ensure that that lawyer complies with the Rules of Professional Conduct.
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Rule 5.1 (a) and (b) provides that

(@ A partner in a law firm, and a lawyer who
individually or together with other lawyers possesses
comparable managerial authority in a law firm, shall
make reasonable efforts to ensure that the firm has in
effect measures giving reasonable assurance that all
lawyers in the firm conform to the Rules of
Professional Conduct.

(b) A lawyer having direct supervisory authority over
another lawyer shall make reasonable efforts to ensure
that the other lawyer conforms to the Rules of
Professional Conduct.

The comments to Rule 5.1 provide, in part, as follows.

[2] Paragraph (a) requires lawyers with managerial
authority within a firm to make reasonable efforts to
establish internal policies and procedures designed to
provide reasonable assurance that all lawyers in the
firm will conform to the Rules of Professional Conduct.
Such policies and procedures include those designed to
detect and resolve conflicts of interest, identify dates by
which actions must be taken in pending matters,
account for client funds and property and ensure that
inexperienced lawyers are properly supervised.

[3] Other measures that may be required to fulfill the
responsibility prescribed in paragraph (a) can depend
on the firm’s structure and the nature of its practice. In
a small firm of experienced lawyers, informal
supervision and periodic review of compliance with the
required systems ordinarily will suffice. In a large firm,
or in practice situations in which difficult ethical
problems frequently arise, more elaborate measures
may be necessary. Some firms, for example, have a
procedure whereby junior lawyers can make
confidential referral of ethical problems directly to a
designated senior partner or special committee. See
Rule 5.2. Firms, whether large or small, may also rely
on continuing legal education in professional ethics. In
any event, the ethical atmosphere of a firm can
influence the conduct of all its members and the
partners may not assume that all lawyers associated
with the firm will inevitably conform to the Rules.
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Rule 5.3 imposes similar obligations upon prosecutors for the conduct of
nonlawyers employed by, retained by, or associated with the Solicitor’s Office.
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Rule 5.1(c) and 5.3(c) make a lawyer responsible for another lawyer’s or
nonlawyer’s conduct that violates the Rules of Professional Conduct if the lawyer
either

e orders or, with knowledge of the specific conduct, ratifies the conduct
involved; or

e the lawyer is a partner or has comparable managerial authority in the law
firm in which the other lawyer practices, or has direct supervisory
authority over the other lawyer, and knows of the conduct at a time when
its consequences can be avoided or mitigated but fails to take reasonable
remedial action.

The Supreme Court of South Carolina has held that, for purposes of Rule 5.1, a
prosecutor’s office is a law office where complex ethical questions arise. In the
Matter of Myers, 355 at 8, 584 S.E.2d at 361. That means that informal
supervision and occasional admonition will not satisfy the obligations imposed by
Rule 5.1 (a) and (b). Instead, the elected Solicitor and other lawyers within the
office who manage or supervise are required to do more. A prosecutor’s office
must have in place a more elaborate system, i.e., must establish internal policies
and procedures to ensure that:

e all employees are aware of the Rules and conform their conduct to comply
with them;

e any conduct that violates the Rules will be known by or brought to the
attention of the managing and supervising attorneys;

e any conduct that violates the Rules is addressed immediately and
appropriately; and,

e if necessary, remedial action is taken to avoid or mitigate the
consequences of the conduct resulting in the violation.

See In the Matter of Myers, supra. See also ABA Formal Op. 14-467 (2014)
(“Prosecutors with managerial authority and supervisory lawyers must make
‘reasonable efforts to ensure’ that all lawyers and nonlawyers in their offices
conform to the Rules of Professional Conduct. Prosecutors with managerial
authority must adopt reasonable policies and procedures to achieve these goals.
Prosecutors with direct supervisory authority must make reasonable efforts to
insure that the lawyers and nonlawyers they supervise comply with the Rules.
Where prosecutors have both managerial and direct supervisory authority, they
may, depending on the circumstances, be required to fulfill both sets of
obligations. The particular measures that managerial and supervisory prosecutors
must implement to comply with these rules will depend on a variety of factors,
including the size and structure of their offices, as set forth in this opinion.”)

The ABA Standing Committee on Ethics and Professional Responsibility suggests
that prosecutors’ offices
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e establish office-wide policies addressing ethics obligations, including
discovery, conflicts of interest, confidentiality, dealing with the media,
communication with defendants and witnesses, competence, and
diligence;

e provide access to training on both ethical and legal obligations;

e require supervisors to keep themselves informed of the status and
developments in cases;

e consider having supervising prosecutors participate in all major decisions
in cases;

e establish a system of individual oversight of line prosecutors;
e pair new prosecutors with more experienced prosecutors;

e designate a specific prosecutor to oversee the review of files for Brady
purposes;

e hold prosecutors with Rule 5.1 and 5.3 obligations accountable for the
conduct of their subordinates;

e enforce the obligation to report conduct by other office employees that
violates the Rules of Professional Conduct to supervisors or others withint
the office.

ABA Formal Op. 14-467 at 8-12.
A. Disclosure Obligation of a Prosecutor for the “Prosecution Team”

As a matter of constitutional law, knowledge and possession of evidence
by members of the prosecution team are imputed to the prosecutor even if
the prosecutor himself has no personal knowledge. See Kyles v. Whitley,
supra.

1. Who is on the prosecution “team”?

a. Police and Other Non-lawyer investigators.

See Id.; U.S. v. Berryman, 322 Fed. Appx. 216, 222 (3"
Cir. 2009) (The prosecution violates Brady where it
suppresses evidence that is favorable to the defendant and
material to the outcome of the case. Evidence is deemed
‘suppressed’ if the prosecution actually knows about it but
does not disclose it, but evidence is also deemed
‘suppressed’ if the prosecution constructively knows about
it — for example, if a member of the wider ‘prosecution
team,” including non-lawyer investigators, knows about it
— but does not disclose it.”)

b. Prosecution victim advocates.
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See State v. Blackmer, 137 N.M. 258, 263, 110 P.3d 66, 71
(2005) (“[G]iven that the victim advocate is employed by
the district attorney, and works with prosecutors, it seems
reasonable that the victim advocate would communicate
details and opinions to prosecutors. Because victim
advocates perform many tasks similar to those of other
members of the prosecution team, even if some of their
duties differ, we conclude that victim advocates are part of
the prosecution team and that the relevant rules of attorney-
client confidentiality and State disclosure are applicable.”).

C. Prosecution paralegals and other non-lawyer assistants.

U.S. v. Bin Laden, 397 F. Supp. 2d 465, 484 n. 22 (S.D.
N.Y. 2005) (“I have no doubt that a paralegal, translator, or
other non-lawyer assistant facilitating the prosecutors' work
would be a member of the prosecution team, regardless of
the fact that they were not investigating the case or making
charging decisions.”).

IV.  South Carolina Opinions on Ethics Violations related to Discovery

A. In Matter of Humphries, 354 S.C. 567, 582 S.E.2d 728 (2003). Prosecutor
walked in as police officers were, unbeknownst to either the defendant in a
capital case or his lawyer, listening to a confidential conversation between
the pair. Telling the police officers to stop, the prosecutor left without
verifying that they did in fact stop listening to the conversation. Later the
prosecutor heard that a tape had been made of the conversation. He
received discovery request for statements made by the defendant. The
prosecutor’s failure to respond to defense counsel's discovery requests by
reporting the rumored existence of the videotape recording of the meeting
of defendant and his former attorney, determining whether the rumored
existence of the tape was correct, and promptly providing defense counsel
with a copy of the tape once its existence was verified was found to have
violated Rule 3.4(c)(lawyer shall not knowingly disobey obligation under
rules of tribunal except for open refusal based on assertion that no valid
obligation exists), Rule 3.4(d)(lawyer shall not, in pretrial procedure, fail
to make reasonably diligent effort to comply with legally proper discovery
request by opposing party), Rule 8.4(a) (it is professional misconduct for
lawyer to violate the Rules of Professional Conduct); and Rule 8.4(e) (it is
professional misconduct for lawyer to engage in conduct that is prejudicial
to administration of justice). The Court ordered that the prosecutor be
suspended for one year.

See also In the Matter of Myers, 355 S.C. 1, 584 S.E.2d 357 (2003)
(elected Solicitor disciplined for failure to supervise prosecutor in
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Humprhies to ensure that information was disclosed to defense counsel).

B. In re Grant, 343 S.C. 528, 541 S.E.2d 540 (2001). Supreme Court held
that a prosecutor’s violation of the discovery requirements set out in Brady
v. Maryland, 373 U.S. 83 (1963) — he failed to fully disclose exculpatory
material and impeachment evidence regarding statements given by
prosecution's key witness in murder case — violated Rules 3.4(d)(failing to
make diligent effort to comply with discovery request of opposing party);
Rule 3.8(d)(failing to make timely disclosure to defense of known
evidence or information that tends to negate guilt of accused or mitigate
offense); Rule 8.4(a)(violating Rules of Professional Conduct); and Rule
8.4(e)(engaging in conduct that is prejudicial to administration of justice).

C. S.C. Eth. Adv. Op. 03-1. Pursuant to Rule 3.8(d), the fact that a police
officer has failed to disclose the truth to his superior officer during an
official department investigation must be disclosed to the defense in
unrelated criminal investigations involving the officer.

D. Opinions from Other States (will be discussed during presentation).

Special Considerations for Privileged or Confidential Information, and
Information related to Safety of a Witness

If a prosecutor has information that should be disclosed, but there is concern that

disclosure may result in harm to or the death of a witness, the prosecutor should
seek a protective order from the applicable court.
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AMIE’S PRACTICE TIPS ON DISCOVERY

If you have or know of information or evidence and do not want to disclose such to
the defense, you need to ask yourself why you do not want to disclose.

® If you think the information or evidence is not subject to disclosure, seck a
ruling of the court. If the prosecution wants the court to pass upon it, the
court may conduct ex parte review of the evidence and issue a ruling. If the
defense “has established a basis for a claim that the information or evidence
contains materials exculpatory or impeachment evidence,” the court must
conduct an in camera review and make a ruling. State v. Bryant, 307 S.C.
458, 461-462, 415 S.E.2d 806, 808-809 (1992).

e If it is because you think — and such is reasonable under the particular
circumstances of your case — disclosure will expose a witness to harm or
death, you may seek a protective order from the court. Please be aware
that, even if a protective order is issued, disclosure most likely will, at some

point, be required.

® On the other hand, if you do not want to disclose because the information
or evidence will hurt your case or help the defense, then it unquestionably

should be disclosed.

Remember, just because you are required to disclose to the defense, it does not
mean that the defense will be able to use the evidence at trial. You should be
prepared to make any appropriate objections, including objections based on Rules
401 (relevancy) and 403 (danger of unfair prejudice substantially outweighing the

probative value of the evidence) of the South Carolina Rules of Evidence.

In order to prevent the defense from mentioning potentially inadmissible evidence
before the jury, you should move in limine to exclude or limit the evidence. Such
motions are best made and ruled upon before jeopardy attaches (which is, in a case
tried without a jury, when the first witness is sworn and, in a case tried by jury,
when the jury is sworn).
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South Carolina
Commuission on Prosecution Coordination

Prosecution CLE Series™

“Ethics for Government Attorneys”

Columbia, South Carolina
January 13, 2017

“Substance Misuse”

Julie S. Cole, LMSW, CACII, MAC
Recovery/ SBIRT Project Coordinator
S.C. Department of Alcohol and Other Drug Abuse Services (DAODAS)
Columbia, South Carolina
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Alcohol Use Disorders

Julie Cole, LMSW, CACII, MAC
Recovery/SBIRT Project Coordinator
SC DAODAS

Objectives

Define standard drink
Identify low risk guidelines

Identify issues related to alcohol misuse

Identify how to seek or offer assistance
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Why do people use alcohol?

Why do people use alcohol?

e Create/Intensify:
* Feelings
e Sensations
e Experiences
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Why do people use alcohol?

e Remove/Lessen:
e Anxiety
e Stress
e Fear
e |solation
¢ Inhibition
¢ Depression
® Hopelessness

What is a standard drink?

12 fl oz of - 8-9flozof _ 51l oz of e 1.5 fl oz shot
regular beer malt liquor — table wine of 80-proof
(shown in a distilled spirits
12 0z glass) (gin, rum, tequila,
J— vodka, whiskey, etc.)
el | / \I
\b,g [
: |
i
about 5% about 7% about 12% 40% alcohol
alcohol alcohol alcohol

The percent of “pure” alcohol, expressed here as alcohol by volume (alc/vol), varies by beverage.

Source: National Institutes of Health
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Beyond a standard drink...

How many drinks are in common containers?
Below is the approximate number of standard drinks in different sized containers of

regular beer malt liquor  table wine  80-proof distilled spirits
12floz=1 12floz=1¥: | 750 ml a regular | a shot (1.5 oz glass/50 mi bottle) = 1

161 oz =1H 16floz=2 wine bottle) =5 | a mixed drink or cocktail =1 or more
22floz=2 22 floz=2% 200 ml {a “half pint") =4z
40 fl oz = 3% 40 fl 0z = 4% 375 ml fa “pint” or “half bottle™) = 8%
750 mi {a “fifth") =17
Source: NIH

375 ML ’ 375 ML
(SQUARE) (RECTANGLE)

What'’s your drinking pattern?

On any day in the past year, have you ever had:
MEN: more than 4 drinks? Yes or No

WOMEN: more than 3 drinks? Yes or No

12 fl oz of = 8-9fl oz of — 5 fl oz of _— 1.5 fl oz shot
regular beer malt liquor - table wine - of 80-proof
(shown in a distilled spirits
12 oz glass) (gin, rum, tequila,
P— vodka, whiskey, etc.)
£ |
about 5% about 7% about 12% 40% alcohol
alcohol alcohol alcohol

The percent of “pure” alcohol, expressed here as alcohol by volume (alc/vol), varies by beverage.

Source: National Institutes of Health

64 © 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017)



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (Rpgil b] 264 834

What'’s your drinking pattern?

Think about a typical week:
On average, how many days a week do you drink alcohol?

On a typical day, how many drinks do you have?

Sunday Monday | Tuesday Thursday Friday Saturday

Source: National Institutes of Health

When is it not safe to use alcohol?

When planning to drive

When taking certain medications

When managing a medical condition that can
be worsened by consuming alcohol

When pregnant or trying to become pregnant

®

Source: National Institutes of Health
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Low Risk Guidelines

No more than No more than
On any
single 4 3 ] ]
DAY drinks on any day drinks on any day
x AND »# ‘ *x AND **
No more than No more than
Per 1 4 DEREaE 7 :
WEEK TR
drinks per week drinks per week

To stay low risk, keep within BOTH the single-day AND weekly limits.

Source: National Institutes of Health

Heavy or At Risk Alcohol Use

Alcohol use above the low risk guidelines,
including:

* Men: More than 4 drinks on any day or 14 per
week

* Women: More than 3 drinks on any day or 7
per week

Source: National Institutes of Health
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Short-Term Health Risks

Excessive alcohol use has immediate effects that increase the risk
of many harmful health conditions. These are most often the
result of binge drinking and include the following:

* Injuries, such as motor vehicle crashes, falls, drowning, and
burns.

* Violence, including homicide, suicide, sexual assault, and
intimate partner violence.

* Alcohol poisoning, a medical emergency that results from high
blood alcohol levels.

* Risky sexual behaviors, including unprotected sex or sex with
multiple partners. These behaviors can result in unintended
pregnancy or sexually transmitted diseases, including HIV.

* Miscarriage and stillbirth or fetal alcohol spectrum disorders
(FASDs) among pregnant women.
Source: CDC

Long-Term Health Risks

Over time, excessive alcohol use can lead to the development
of chronic diseases and other serious problems including:

* High blood pressure, heart disease, stroke, liver disease,
and digestive problems.

* Cancer of the breast, mouth, throat, esophagus, liver, and
colon.

* Learning and memory problems, including dementia and
poor school performance.

* Mental health problems, including depression and anxiety.

* Social problems, including lost productivity, family
problems, and unemployment.

* Alcohol use disorder. Source: CDC
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Patterns of Alcohol Use

7in 10 adults kel 3 in 10 adults
always drink at whuye ‘."* drink at levels
A at low-risk ,
low-risk levels e 28% that put them
or drink at at risk for
] heavy or alcoholism,
do not drink 35% i liver disease, and
ﬂt H" dﬂn.t Ill'il'lk IEHIEIS nthar prnhlems

-

\_ Althowgh the minimum legal drinking age in the U5 is 21, this survey included people aged 18 or nlder_.},

Source: National Institutes of Health

Patterns of Alcohol Use

Drinking patterns in U.S. adults

9% “ drink more than both the single-day
limits and the weekly limits

Highest risk

19% * “ drink more than either the single-day Increased risk

limits or the weekly limits

37% * * * i always drink within low-risk limits Low risk

35% * * * 1 never drink alcohol —

Source: National Institutes of Health

68 © 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017)



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (Rpgil bl 264 834

Alcohol Use Disorder (AUD)

In the past year, have you:

* Had times when you ended up drinking more, or longer
than you intended?

* More than once wanted to cut down or stop drinking, or
tried to, but couldn’t?

* Spent a lot of time drinking? Or being sick or getting over
the aftereffects?

* Experienced craving — a strong need, or urge, to drink?

Source: National Institutes of Health

Alcohol Use Disorder (AUD)

* Found that drinking — or being sick from drinking — often
interfered with taking care of your home or family? Or
caused job troubles? Or school problems?

* Continued to drink even though it was causing trouble
with your family or friends?

* Given up or cut back on activities that were important or
interesting to you, or gave you pleasure, in order to drink?

* More than once gotten into situations while or after
drinking that increased your chances of getting hurt (such
as driving, swimming, using machinery, walking in a
dangerous area, or having unsafe sex)?

Source: National Institutes of Health
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Alcohol Use Disorder (AUD)

* Continued to drink even though it was making you feel
depressed or anxious or adding to another health
problem? Or after having had a memory blackout?

e Had to drink much more than you once did to get the
effect you want? Or found that your usual number of
drinks had much less effect than before?

* Found that when the effects of alcohol were wearing off,
you had withdrawal symptoms, such as trouble sleeping,
shakiness, irritability, anxiety, depression, restlessness,
nausea, or sweating? Or sensed things that were not
there?

Source: National Institutes of Health

Alcohol Use Disorder (AUD)

* Reviewing the criteria:

— Presence of any of the criteria is cause for
concern

— Mild: Presence of 2-3 criteria
— Moderate: Presence of 4-5 criteria
— Severe: Presence of 6 or more
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Thinking About Change?

* Whether to change drinking is a personal decision.

* For some, weighing pros and cons can help.
— What are some of the reasons you may want to make a
change?
— What are some of the reasons you may not want to make a
change?

Source: National Institutes of Health

Ambivalent?

If you’re not sure you are ready to change yet, consider
these suggestions in the meantime:

* Keep track of how often and how much you’re
drinking.

* Notice how drinking affects you.

* Make or re-make a list of pros and cons about
changing.

* Deal with other priorities that may be in the way of
changing.

* Ask for support from your doctor, a friend, or someone
else you trust.

Source: National Institutes of Health
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To cut down or to quit. ..

Strategies for cutting down:

* Keep track * Find alternatives

+ Count and measure - Avoid “triggers.”

* Setgoals * Planto handle urges
* Pace and space R

Know your “no”
* Include food

Source: National Institutes of Health

To cut down or to quit. ..

Quitting is strongly advised if you:

* try cutting down but cannot stay within the limits
you set

* have had an alcohol use disorder or now have
symptoms

* have a physical or mental condition that is caused
or worsened by drinking

* are taking a medication that interacts with
alcohol

* are or may become pregnant

72 © 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017)



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (Rpgil 52 264 834

To cut down or to quit.. ..

Other factors to consider:

» family history of alcohol problems

* your age

* whether you’ve had drinking-related injuries

* symptoms such as sleep disorders and sexual
dysfunction

To cut down or to quit.. ..

AUD criteria showing loss of control:

* More than once wanted to cut down or stop drinking, or tried
to, but couldn’t?

* Experienced craving — a strong need, or urge, to drink.

* Found that drinking — or being sick from drinking — often
interfered with taking care of your home or family? Or caused
job troubles? Or school problems?

* Given up or cut back on activities that were important or
interesting to you, or gave you pleasure, in order to drink?

* Found that when the effects of alcohol were wearing off, you
had withdrawal symptoms, such as trouble sleeping, shakiness,
irritability, anxiety, depression, restlessness, nausea, or
sweating? Or sensed things that were not there?
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Professional Concerns

“Self-Regulating Profession”

Important points:
* Do not diagnose.

* Document only that which you have first hand
knowledge of.
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Documenting Issues

* Note changes in appearance, behavior and
overall functioning.

* Document specific instances of misconduct.

* Focus on individual performance, rather than
the perceived cause.

* Utilize resources, such as Lawyers Helping
Lawyers

Other Important Points

* Do not have to observe substance use directly

* Warning signs can be attributable to other issues,
such as mental health disorders, health issues,
caretaker stress, etc. (i.e., avoid labeling)

* The pattern of behavior can emerge, disappear,
and reemerge

* There is cause for concern if any pattern of
behavior could lead to ethics violations and
malpractice
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Common Warning Signs

Attendance
* |ate to meetings, * not returning after
conferences, hearings lunch
or other court functions « ynable to be located

[ast-minute

) * improbable excuses for
cancellations

absences

* failure to appear * ill with vague ailments

* taking “long lunches « frequent restroom

breaks

Common Warning Signs

Performance
* misses deadlines * inability to concentrate
* routinely requests « difficulty remembering

continuances or rescheduling

* fails to follow local court

rules, policies and _ _
procedures * blaming or making excuses

for poor performance

details or directions
» general difficulty with recall

* unprepared or poorly
prepared disorganized * decreased efficiency

* lack of attention to details decreased performance after

* inadequate follow-through long lunches
with assigned duties or tasks

* poorjudgment
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Common Warning Signs
Behavioral

* complaints from clients, * hostile attitude

lawyers, etc. * overreacts to criticism
* problems with court « inconsistency or

personnel discrepancy in describing
 difficulty working with events

colleagues + unpredictable, rapid mood
* avoidance of others swings

(isolating) + poor hygiene, disheveled or
* irritable, inpatient unkempt appearance
* angry outbursts

Common Warning Signs
Personal

* legal separation or * arrests or warnings
divorce * isolating from friends,

* relationship problems family and social

« credit problems, activities
judgments, tax liens, * objective indicators of a
bankruptcies potential drug or

* frequent illnesses or alcohol or gambling
accidents problem
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Common Warning Signs

Miscellaneous

* non-responsive to a
judge’s requests or
orders

* non-responsive to a
disciplinary agency’s
inquiry

* noncompliance with

CLE requirements

failure to renew law
license

lapsed insurance
policies

failure to file tax returns
failure to pay taxes

Common Warning Signs

Trust Account

* checks not deposited
* debit card withdrawals
* incomplete or irregular

records

* missing or altered bank

statements

* pay office expenses from

trust

pay personal expenses
from trust

“borrowing” from trust

failure to timely disburse
client’s funds or other
payments

incomplete accounting for
receipts and
disbursements
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Deciding whether to help...

* What is at stake?
— Individual life, marriage, family, career
— The earlier the intervention, the better the outcome

Personal and Professional Ethics
— Moral obligation to individuals

— Professional responsibility to protest profession & the
public

When in doubt, seek counsel.
— Lawyers Helping Lawyers

How to help

* Have a person to person conversation

— Be factual

— Outline specific concerns

— Do not shame, threaten

If supervising, utilize supervision planning

— Again, be factual

— Outline specific concerns/Be clear about expectations

— Again, focus on performance, not what you think is
the cause for issues with performance

Utilize professional help
— For planning in addressing the issue
— As referral for individual assistance
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Lawyers Helping Lawyers

Rule 8.3 Reporting Professional Misconduct

(d) Inquiries or information received by the South Carolina Bar Lawyers
Helping Lawyers Committee or an equivalent county bar association
committee regarding the need for treatment for alcohol, drug abuse or
depression, or by the South Carolina Bar law office management
assistance program or an equivalent county bar association program
regarding a lawyer seeking the program assistance, shall not be
disclosed to the disciplinary authority without written permission of
the lawyer receiving assistance. Any such inquiry or information shall
enjoy the same confidence as information protected by the attorney-
client privilege under applicable law.

Resources to Help

* Natural Supports — family, friends

* Social Supports — faith community, social
network, community groups

* Mutual Aid Groups — AA, Celebrate Recovery,
SMART Recovery, etc.
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Resources to Help

* Professional Support:
— Recovery Support Services (ex: FAVOR Greenville)

— Counseling (Community-based, not in a treatment
center)

— Specialized treatment services
* Includes outpatient, intensive outpatient, residential,
inpatient, withdrawal management

* DAODAS Providers by County:
http://www.daodas.state.sc.us/LocalResources.asp

— Medication Assistance — Vivitrol, Campral

Lawyers Helping Lawyers

* Helpline
— Call to speak to LHL - 866-545-9590
* Free counseling services

— Member of SC Bar are eligible for 5 free hours of
intervention counseling through CorpCare

— Contact CorpCare at 855-321-4384
— Service is completely anonymous
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As a recap...

e 7 out of 10 adults either do not drink at all or
drink within the low-risk guidelines

* 3 of 10 adults drink at a level that puts them
at risk for an alcohol use disorder (AUD)

* Many of those who drink at heavy levels will
be able to moderate or discontinue use with
minimal support

A change in perspective

* People benefit from a focus on developing
recovery support

* Either way, the earlier the intervention, the less
resources needed to initiate and sustain recovery,
and better the success at sustaining long-term

recovery

* The more criteria identify a loss of control, the
more likely the need for additional and complex
supports, and abstinence may be warranted to
initiate and sustain recovery
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What does “recovery” mean?

RECOVERY

“Recovery is a process of change
whereby individuals improve their
health and wellness, to live a self-

directed life, and strive to reach their
full potential.”

SAMHSA/CSAT 2011
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Levels of Recovery

Levels of
Recovery

HEALTH
Overcoming or managing
one’s disease(s) as well as

living in a physically
and emotionally healthy way

HOME
A stable and safe place
to live

Four
Dimensions

of the
Recovery
Process

COMMUNITY
Relationships and social
networks that provide PURPOSE
support, friendship, love, Meaningful daily activities, such
and hope as a job, school, volunteerism,
family caretaking, or creative
endeavors, and the
independence, income
and resources to
participate
in society
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Scope & Depth

* |tis important to note that recovery can differ
in:
— Scope — range of measurable changes

— Depth — degree of change within a measured
dimension

Guiding Principles of Recovery

e There are many pathways to recovery.

* Recovery is self-directed and empowering.

* Recovery involves a personal recognition of the
need for change and transformation.

* Recovery is holistic.
* Recovery has cultural dimensions.

= Recovery exists on a continuum of improved
heaith and wellness.

* Recovery is supported by peers and allies.
* Recovery emerges from hope and gratitude.

= Recovery involves a process of healing and
self-redefinition.

* Recovery involves addressing discrimination and
transcending shame and stigma.

* Recovery involves (re)joining and (re)building a life
in the community.

e Recovery is a reality. It can, will, and does happen.

Source: CSAT White Paper: and E of

Pr
Recovery-Oriented Systems of Care.

© 2017 S.C. Commission on Prosecution Coordination (Ethics - January 2017) 85



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (Rpgil 634261 834

Each person is unique
P a Increased

awareness of the
problem(s)

Overcoming
reluctance and
committing to

change

Abstinence

J/

Meaningful '/ - "/

work and safe Sense of hope
housing | |

Personal

Meaningful . / _/
connection to - / empowerment

others . and self-respect
/ |
\ l |
/ 5 / Improved
Increased self- - | wellness and
efficacy physical health
_ Reduction of ;
f‘ thsen Cons illegal & risky
= ATTC behaviors
- And has many possible recovery outcomes

Reality of Recovery

e 23.5 million people in recovery in the United
States

e Estimated 480, 000 people in recovery in
South Carolina
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Resources — Specific to Law Profession

e South Carolina Lawyers Helping Lawyers

— https://www.scbar.org/lawyers/member-benefits-
assistance/lawyers-helping-lawyers/

* Pennsylvania Lawyers Concerned for Lawyers
— http://www.Iclpa.org/
* Texas Lawyer’s Assistance Program

— https://www.texasbar.com/AM/Template.cfm?Sec
tion=Texas Lawyers Assistance Programl1&Templ
ate=/CM/HTMLDisplay.cfm&Content|D=35430

Additional Resources

NIAAA: Rethinking Drinking

— https://www.rethinkingdrinking.niaaa.nih.gov/
DAODAS Treatment Provider Locator

— http://www.daodas.state.sc.us/LocalResources.asp
SAMHSA Treatment Locator

— https://findtreatment.samhsa.gov/

Faces and Voices of Recovery Guide to Mutual Aid
Resources

— http://facesandvoicesofrecovery.org/resources/mutual
-aid-resources/mutual-aid-resources.html
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Additional Resources

Alcoholics Anonymous — South Carolina
— http://area62.org/

Narcotics Anonymous — Central Region
— http://www.crna.org/

Alanon/Alateen of South Carolina

— http://www.al-anon-sc.org/

Celebrate Recovery

— http://locator.crgroups.info/

SMART Recovery

— http://www.smartrecovery.org/

Questions??
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Contact:

Julie Cole, LMSW, CACII, MAC
1801 Main Street, 4" Floor
Columbia, SC 29201
803-896-2837 - office
803-312-4425 - cell
jcole@daodas.sc.gov
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South Carolina
Commuission on Prosecution Coordination

Luther F. Carter Center for Health Sciences
Francis Marion University
200 West Evans Street
Florence, South Carolina

Monday, July 24, 2017

Prosecution CLE Series™

“Getting, Storing, Retaining and Releasing
Evidence: Legal and Practical Considerations”

SCCCLE Course No. 176491 (3.0 hours)
SCCJA Lesson Plan No. 5519 (3.0 hours)
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Presentations at and materials prepared for trainings conducted by
the South Carolina Commission on Prosecution Coordination do not
constitute legal advice and do not necessarily reflect the opinions or
views of the Commission. Persons using the training materials when
dealing with a specific legal matter should either conduct their own
research of original sources of authority or consult with their agency's
counsel.

For more information on the South Carolina Commission
on Prosecution Coordination, please contact the Commission at:

South Carolina Commission on Prosecution Coordination
Wade Hampton Building
1200 Senate Street, Suite B-03
Post Office Box 11561
Columbia, South Carolina 29211-1561
(803) 343-0765

Copyright ©2017 by South Carolina Commission on Prosecution
Coordination. All rights reserved. Any previously copyrighted
material reproduced with permission. Authors retain ownership of
their original work.

Materials herein cannot be used or reproduced without written
permission from the Commission.
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

“Getting, Storing, Retaining and Releasing Evidence:
Legal and Practical Considerations”

Florence, South Carolina
July 24, 2017
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SoUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

“Getting, Storing, Retaining and Releasing Evidence:
Legal and Practical Considerations”

12:30 p.m. — 12:55 p.m.
12:55 p.m. - 1:00 p.m.

1:00 p.m. — 2:15 p.m.

2:15 p.m. —2:30 p.m.

2:30 p.m. —3:30 p.m.

3:30 p.m. - 4:15 p.m.

4:15 p.m.

Francis Marion University
Florence, South Carolina

Monday, July 24, 2017

AGENDA

Registration
Program Overview and Welcome

Getting Evidence: When to Use Search Warrants, Court
Orders, and Subpoenas, and How to Obtain Them

Amie L. Clifford, Education Coordinator
South Carolina Commission on Prosecution Coordination
Columbia, South Carolina

Break

Storing Evidence: Practical Considerations

Amy Stephens, Evidence Control Technician
South Carolina Law Enforcement Division
Columbia, South Carolina

Retaining and Disposing of Evidence: Obligations and
Restrictions Imposed on the Keeping, Releasing, and
Destroying of Evidence by the South Carolina Preservation of
Evidence Act (and Penalties and Liability for Noncompliance)

Amie L. Clifford, Education Coordinator
South Carolina Commission on Prosecution Coordination
Columbia, South Carolina

Adjourn
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SoUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

“Getting, Storing, Retaining and Releasing Evidence:
Legal and Practical Considerations”

Francis Marion University
Florence, South Carolina

Monday, July 24, 2017

Faculty Roster

Amie L. Clifford
Education Coordinator
S.C. Commission on Prosecution Coordination
Post Office Box 11561
Columbia, South Carolina 29211-1561
(803) 832-8275
aclifford@cpc.sc.gov

Amy E. Stephens
Forensic Technician
S.C. Law Enforcement Division —
Forensic Services
Post Office Box 21398
Columbia, South Carolina 29221-1398
(803) 737-9000
astephens@sled.sc.gov
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

AMIE L. CLIFFORD
Education Coordinator
South Carolina Commission on Prosecution Coordination
Post Office Box 11561
Columbia, South Carolina 29211-1561

EDUCATION:

B.A. (French), Northwestern State Univ. of Louisiana, Natchitoches, Louisiana (1979).
J.D., University of South Carolina School of Law, Columbia, South Carolina (1982).

BAR ADMISSIONS:

South Carolina (1982); U.S. Court of Appeals for the Fourth Circuit (1982); U.S. District
Court for the District of South Carolina (1983); and United States Supreme Court (1986).

PROFESSIONAL EXPERIENCE:

Staff Attorney, Piedmont Legal Services, Inc., Spartanburg, South Carolina (1983 —
1984); Assistant Attorney General, Criminal Appeals Section, South Carolina Attorney
General’s Office (1984 — 1991); Assistant Solicitor, Charleston County Solicitor’s Office,
Charleston, South Carolina (1991 — 1999); Supreme Court Fellow, U.S. Sentencing
Commission, Washington, D.C. (1999 — 2000); Assistant Director, National College of
District Attorneys, Columbia, South Carolina (2000 — 2007); Director, National Center
for Prosecution Ethics (2003 — 2007); and Education Coordinator, South Carolina
Commission on Prosecution Coordination (2007 — Present).

HONORS:

Fellow of the National Institute for the Teaching of Ethics and Professionalism
(Inaugural Group) (2005); Tom C. Clark Fellow Award (U.S. Supreme Court Fellows
Program June 2000); and Service Award, Fraternal Order of Police Charleston Metro
Lodge #5 (1999).

PUBLICATIONS:

Author of materials for over 75 CLE programs (conducted by national, state and local bar
organizations as well as governmental and private offices) (1985 — Present); and
contributing author for numerous publications and editor or co-editor for two publications
(South Carolina Bar, ABA, and National District Attorneys Association).

TEACHING EXPERIENCE:

Faculty member for over 75 CLE programs (programs conducted by national, state and
local bar organizations as well as governmental and private offices) (1985 — Present).

CURRENT PROFESSIONAL ACTIVITIES:

Member, South Carolina Bar House of Delegates (1992 — 1999; 2002 — 2007; 2008 —
Present); Member, South Carolina Bar Ethics Advisory Committee; and Board Member,
South Carolina Women Lawyers Association (2008 — Present).
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AMY E. STEPHENS
Forensic Technician
South Carolina Law Enforcement Division — Forensic Services
Post Office Box 21398
Columbia, South Carolina 29221-1398

EDUCATION:

B.S. (Experimental Psychology and Criminology), University of South Carolina,
Columbia, South Carolina (2005).

PROFESSIONAL EXPERIENCE:

McLeod Regional Medical Center, Florence, South Carolina: Nursing
Tech/Certified Nursing Assistant, (2001-2005); and South Carolina Law
Enforcement Division, Columbia, South Carolina: Evidence Control Forensic
Technician (2006 — present).

PUBLICATIONS:
Author of “What is the Role of Evidence Control in the Laboratory?”, The Higher
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South Carolina
Commission on Prosecution Coordination

Prosecution CLE Series™

“Getting, Storing, Retaining and Releasing
Evidence: Legal and Practical Considerations”

Florence, South Carolina
July 24,2017

SECTION 1

“Getting Evidence: When to Use Search Warrants,

Court Orders, and Subpoenas, and How to Obtain
Them”

Amie L. Clifford
Education Coordinator
S.C. Commission on Prosecution Coordination
Columbia, South Carolina
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SOUTH CAROLINA COMMISSION ON PROSECUTION COORDINATION

Presentation on

“Obtaining Evidence Lawfully with
Search Warrants, Court Orders, and Subpoenas”

Outline and Presentation by

Amie L. Clifford
Education Coordinator
South Carolina Commission on Prosecution Coordination
Columbia, South Carolina

DISCUSSION NOTES AND DETAILED OUTLINE

This presentation and outline will provide an overview of three means by which
evidence may be lawfully obtained by law enforcement and prosecutors for use in
criminal investigations and prosecutions — search warrants, court orders, and subpoenas.
This outline reflects the status of the law through July 21, 2017.

l. SEARCH WARRANTS
A. Background: When is a Search Warrant Needed?
1. United States Constitution — Fourth Amendment

“The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable cause, supported by Oath
or affirmation, and particularly describing the place to be searched, and
the persons or things to be seized.” U.S. Const. amend IV.

a. The Fourth Amendment does not prohibit searches and seizures — just
unreasonable searches and seizures. See, e.g., lllinois v. McArthur,
531 U.S. 326 (2001).

e A search conducted pursuant to a valid search warrant is
constitutionally reasonable. Searches conducted without a warrant
are presumptively unreasonable and, thus, invalid unless the search
falls within one of the “narrow and well-delineated” exceptions to
the warrant requirement. See, e.g., Flippo v. West Virginia, 528
U.S. 11 (1999); Coolidge v. New Hampshire, 403 U.S. 443 (1971);

Amie L. Clifford (July 2017) -- 1 of 25
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Katz v. United States, 389 U.S. 347 (1967); State v. Bultron, 318
S.C. 323, 457 S.E.2d 616 (1995); State v. Brown, 289 S.C. 581,
347 S.E.2d 882 (1986).

NOTE: Exceptions to the search warrant requirement are
NOT covered by this outline and presentation.

b. The Fourth Amendment does not apply in the absence of an
expectation of privacy. See, e.g., Minnesota v. Carter, 525 U.S. 83
(1998); Katz v. United States, supra.

e TEST: A Fourth Amendment expectation of privacy exists only
when

(1) a person, by his conduct, exhibits an actual (i.e., subjective)
expectation of privacy,

— In other words, did the person, at the time, by his actions or
words, demonstrate that he sought to preserve something as
private?

(2) AND, if so, is that subjective expectation of privacy one that
society is prepared to recognize as reasonable?

Smith v. Maryland, 442 U.S. 735, 740 (1979).
e EXAMPLES:

o No expectation of privacy (and, thus, no Fourth Amendment
protection):

— Fourth  Amendment prohibition against unreasonable
searches does not apply within a prison cell because society
is not willing to accept as legitimate any subjective
expectation of privacy a prisoner may have in his cell.
Hudson v. Palmer, 468 U.S. 517 (1984).

— There is no legitimate privacy interest in the possession of
contraband. Illinois v. Caballes, 543 U.S. 405, 408-409,
quoting U.S. v. Jacobsen, 466 U.S. 109, 123 (1984).

— An individual does not have a reasonable expectation of
privacy while being held in a police vehicle. State v.
Turner, 371 S.C. 595, 641 S.E.2d 436 (2007).

Amie L. Clifford (July 2017) -- 2 of 25
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— “While an overnight guest may have a reasonable
expectation of privacy in the host's property, ‘a person
present only intermittently or for a purely commercial
purpose does not have a reasonable expectation of
privacy.”” State v. Robinson, 396 S.C. 577, 584, 722
S.E.2d 820, 823 (Ct. App. 2012), affirmed as modified (on
other grounds), 410 S.C. 519, 765 S.E.2d 564 (2014).

— An individual does not have a reasonable expectation of
privacy in abandoned property, including garbage left at the
curb outside an individual’s house. California v.
Greenwood, 486 U.S. 35 (1988).

— Law enforcement need not obtain a search warrant before
surveilling a person’s backyard from a private plane at
1,000 feet because there was no reasonable expectation of
privacy since any member of the public, who was flying
above, could have seen what the officers saw with their
naked eye. California v. Ciraolo, 476 U.S. 207, 213-215
(1986).

o Possible expectation of privacy — dependent on facts

“A reasonable expectation of privacy exists in property
being searched when the defendant has a relationship with
the property or property owner.” State v. Flowers, 360 S.C.
1, 5,598 S.E.2d 725, 728 (Ct. App. 2004).

— A person challenging a search bears the burden of
establishing that he had an expectation of privacy in the
area searched. State v. Robinson, 410 S.C. 519, 765 S.E.2d
564 (2014). In Robinson, the Court set out some of the
types of factors a trial court may consider when
determining if a defendant has met this burden.

a. whether the defendant owned the home or
had property rights to it;

b. whether he was an overnight guest at the
home;

c. whether he kept a change of clothes at the
home;

d. whether he had a key to the home;

e. whether he had dominion and control over
the home and could exclude others from the
home;

f. how long he had known the owner of the

Amie L. Clifford (July 2017) -- 3 of 25
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home;

how long he had been at the home;

whether he attempted to keep his activities

in the home private;

i. whether he engaged in typical domestic
activities at the home, or whether he treated
it as a commercial establishment;

j. whether he alleged a proprietary or
possessory interest in the premises and
property seized (even if only at a motion to
suppress, where that admission cannot be
used against him to determine his guilt); and

k. whether he paid rent at the home.

(Footnotes omitted.) Id., 410 S.C. 528-530, 765 S.E.2d
569-570.

> @

o Even if the ultimate Fourth Amendment violation a defendant
seeks to vindicate is a trespass by law enforcement (under U.S.
v. Jones, 565 U.S. 400 (2012)) the defendant must still
demonstrate that he had an actual and reasonable expectation
of privacy in the area illegally trespassed upon. State v.
Robinson, 410 S.C. at 532, 765 S.E.2d at 571.

PRACTICETIP

Because the determination of whether a defendant had an expectation
of privacy recognized under the Fourth Amendment is a judicial
determination, it is always better to obtain a search warrant if time
permits and probable cause exists (particularly in those instances where
the absence of a reasonable expectation of privacy is unclear or
unsettled).

3. The Fourth Amendment protects people and not places. See, e.g., Katz
v. U.S,, supra.

B. AUTHORITY AND GENERAL REQUIREMENTS FOR SEARCH
WARRANTS

1. Constitutional Authority
a. U.S. Const. amend IV

“...no Warrants shall issue, but upon probable cause, supported by
Oath or affirmation, and particularly describing the place to be

Amie L. Clifford (July 2017) -- 4 of 25
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searched, and the persons or things to be seized.”
b. S.C. Const. art. I, Section 10

“...no warrants shall issue but upon probable cause, supported by oath
or affirmation, and particularly describing the place to be searched, the
person or thing to be seized, and the information to be obtained.”

e While the South Carolina Supreme Court has long noted that
the South Carolina Constitution “favors an interpretation
offering a higher level of privacy protection than the Fourth
Amendment,” (State v. Weaver, 374 S.C. 313, 322, 649 S.E.2d
479, 483 (2007); State v. Houey, 375 S.C. 106, 651 S.E.2d 314
(2007); State v. Forrester, 343 S.C. 637, 541 S.E.2d 837
(2001)), it was not until recently in State v. Counts, 413 S.C.
153, 776 S.E.2d 59 (2015), that the Supreme Court of South
Carolina identified a requirement existing under the South
Carolina Constitution, but not under the federal constitution. In
State v. Counts, 413 S.C. at 172, 776 S.E.2d at 70, the Court
held that “law enforcement must have reasonable suspicion of
illegal activity at a targeted residence prior to approaching the
residence and knocking on the door.”

2. South Carolina Statutory Authority/Requirements
(1) S.C. Code Ann. Section 17-13-140

“Any magistrate or recorder or city judge having the powers of
magistrates, or any judge of any court of record of the State having
jurisdiction over the area where the property sought is located, may
issue a search warrant to search for and seize (1) stolen or
embezzled property; (2) property, the possession of which is
unlawful; (3) property which is being used or has been used in the
commission of a criminal offense or is possessed with the intent to
be used as the means for committing a criminal offense or is
concealed to prevent a criminal offense from being discovered; (4)
property constituting evidence of crime or tending to show that a
particular person committed a criminal offense; (5) any narcotic
drugs, barbiturates, amphetamines or other drugs restricted to sale,
possession, or use on prescription only, which are manufactured,
possessed, controlled, sold, prescribed, administered, dispensed or
compounded in violation of any of the laws of this State or of the
United States. Narcotics, barbiturates or other drugs seized
hereunder shall be disposed of as provided by Section 44-53-520.

The property described in this section, or any part thereof, may be
seized from any place where such property may be located, or from
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the person, possession or control of any person who shall be found
to have such property in his possession or under his control.

A warrant issued hereunder shall be issued only upon affidavit
sworn to before the magistrate, municipal judicial officer, or judge
of a court of record establishing the grounds for the warrant. If the
magistrate, municipal judge, or other judicial officer
abovementioned is satisfied that the grounds for the application
exist or that there is probable cause to believe that they exist, he
shall issue a warrant identifying the property and naming or
describing the person or place to be searched. In the case of a
warrant issued by a magistrate or a judge of a court of record, it
shall be directed to any peace officer having jurisdiction in the
county where issued, including members of the South Carolina
Law Enforcement Division, and shall be returnable to the issuing
magistrate. In case of a warrant issued by a judge of a court of
record, it shall be returnable to a magistrate having jurisdiction of
the area where the property is located or the person to be searched
is found. If any warrant is issued by any municipal judicial officer
to municipal police officers, the return shall be made to the issuing
municipal judicial officer. Any warrant issued shall command the
officer to whom it is directed to forthwith search the person or
place named for the property specified.

Any warrant issued hereunder shall be executed and return made
only within ten days after it is dated. The officer executing the
warrant shall make and deliver a signed inventory of any articles
seized by virtue of the warrant, which shall be delivered to the
judicial officer to whom the return is to be made, and if a copy of
the inventory is demanded by the person from whose person or
premises the property is taken, a copy of the inventory shall be
delivered to him.

This section is not intended to and does not either modify or limit
any statute or other law regulating search, seizure, and the issuance
and execution of search warrants in circumstances for which
special provision is made.”

(2) South Carolina’s search warrant statute, Section 17-13-140,
imposes stricter requirements than does either the state or federal
constitutions. State v. McKnight, 291 S.C. 110, 113, 352 S.E.2d
471, 473 (1987). Therefore, it is possible for a warrant to satisfy
all constitutional requirements yet still be defective under the
statute.

(3) When any person is served with a search warrant, law enforcement
must give him/her a copy of the warrant along with the supporting
affidavit. Section 17-13-150.
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(4) In addition to the 10-day return and inventory requirement in
Section 17-13-140 above (which requires the officer executing the
warrant to provide a signed inventory of any articles seized under
the warrant to the judicial officer to whom the return is made, and,
if the person from whose person or premises the property is taken
requests an inventory, a copy of the inventory must be provided to
him), law enforcement is also subject to a records retention
requirement under Section 17-13-141. NOTE: The records
retention policy in Section 17-13-141 is in addition to any other
retention policies that may be applicable.

3. Requirements and Considerations in the Issuance of Search Warrants
a. Neutral and Detached Judge

The judge issuing a search warrant must be neutral and detached. See
Coolidge v. New Hampshire, 403 U.S. 443, 91 S. Ct. 2022 (1971).

b. Sworn Affidavit

e Section 17-13-140 requires that search warrants are to be issued
only upon affidavit sworn to before the judge establishing the
grounds for the warrant.

o Statute does not require affidavit must be sworn in person, only
that it be sworn. State v. Herring, 387 S.C. 201, 214, 692
S.E.2d 490, 497 (2009).

In State v. Herring, supra, the Supreme Court upheld a search
warrant issued by FAX against a defense challenge to the
failure of the officer who prepared the supporting affidavit to
appear in person before the magistrate and be sworn. The Court
held that the magistrate’s swearing of the officer over the
telephone complied with the literal terms of the statute and the
search warrant was upheld. However, the Court went on to note
that the police acted in good faith upon the warrant they
believed to be valid and that even if there were error it was
harmless because of the overwhelming evidence of Herring’s
guilt.

c. Definition of Probable Cause.
Probable Cause has been defined as:

e “a fair probability that contraband or evidence of a crime will be
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found,” Illinois v. Gates, 462 U.S. 213, 238 (1983).

e areason to believe that contraband or evidence of a crime will be
found in the place to be search. See Ornelas v. Ruiz, 161 U.S. 502,
512 (1896) (in context of probable cause to arrest, probable cause
defined as reason to believe that defendant committed crime with
which he was charged). See also State v. Frank, 262 S.C. 526, 205
S.E.2d 827 (1974).

e “Articulating precisely what probable cause means is not possible.
Probable cause is a commonsense, nontechnical conception that
deals with the factual and practical considerations of everyday life
on which reasonable and prudent men, not legal technicians, act.
Probable cause to search exists where the known facts and
circumstances are sufficient to warrant a man of reasonable
prudence in the belief that contraband or evidence of a crime will
be found in a particular place. The principal components of the
determination of probable cause will be whether the events which
occurred leading up to the search, viewed from the standpoint of an
objectively reasonable police officer, amount to probable cause.”
(Citations omitted.) State v. Brown, 389 S.C. 473, 482, 698 S.E.2d
811, 816 (Ct. App. 2010).

d. Probable Cause — Knowledge Component (Officer’s):

“Perhaps the best that can be said generally about the required
knowledge component of probable cause for a law enforcement
officer's evidence search is that it raises a “fair probability” or a
“substantial chance” of discovering evidence of criminal activity.”
(Citations omitted.) Safford Unified School Dist. No. 1 v. Redding,
557 U.S. 364, 371 (2009).

e. Probable Cause Determination

e A judge may only issue a search warrant upon a finding of
probable cause, and this determination requires the judge to make a
practical, common-sense decision of whether there is probably
cause (i.e., a reason to believe) that contraband or evidence of a
crime will be found in the place to be searched. See State v.
Tench, 353 S.C. 531, 579 S.E.2d 314 (2003); State v. Spears, 393
S.C. 466, 713 S.E.2d 324 (Ct. App. 2011); State v. Dupree, 354
S.C. 676, 685, 583 S.E.2d 437, 442 (Ct. App. 2003).

o Applications for and affidavits for search warrants may include
hearsay evidence. State v. Dunbar, 361 S.C. 240, 603 S.E.2d
615 (Ct. App. 2004), citing State v. Sullivan, 267 S.C. 610,
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614-15, 230 S.E.2d 621, 623 (1976), and U.S. v. Ventresca,
380 U.S. 102, 108 (1965).

e Judge is to make a probable cause determination using the “totality
of the circumstances” standard looking to the information set forth
in the affidavit and any supplemental information provided orally
under oath. Id. See also Illinois v. Gates, 462 U.S. 213 (1983).

o The totality of the circumstances includes the veracity,
reliability, and basis of knowledge of persons supplying the
information. Id.

“[E]vidence of past reliability is not usually required when
information is provided by an eyewitness because, unlike
the paid informer, the eyewitness does not ordinarily have
the opportunity to establish a record of previous reliability.
State v. Northness, 20 Wash. App. 551, 582 P.2d 546
(1978); see also Saunders v. Commonwealth, 218 Va. 294,
237 S.E.2d 150 (1977) (a magistrate may infer the
reliability of a search warrant affidavit, which discloses
information from an eyewitness to the fact related, because
the affidavit is based on first-hand knowledge); Sullivan,
267 S.C. 610, 230 S.E.2d 621 (acknowledging courts have
distinguished between affidavits relying on eyewitness or
victim informers and those relying on paid informers in that
the former may be sufficient to establish probable cause
even if the affidavits do not independently establish the
credibility of the informant when other circumstances show
the information is likely to be reliable).” State v. Driggers,
322 S.C. 506, 510-511, 473 S.E.2d 57, 59.

— “A deficiency in one of the elements of veracity and
reliability may be compensated for, in determining the
overall reliability of a tip, by a strong showing as to the
other, or by some other indicia of reliability.” Id., citing
Illinois v. Gates, 462 U.S. at 233-234 (“If, for example, a
particular informant is known for the unusual reliability of
his predictions of certain types of criminal activities in a
locality, his failure, in a particular case, to thoroughly set
forth the basis of his knowledge surely should not serve as
an absolute bar to a finding of probable cause based on his
tip. Likewise, if an unquestionably honest citizen comes
forward with a report of criminal activity-which if
fabricated would subject him to criminal liability-we have
found rigorous scrutiny of the basis of his knowledge
unnecessary. Conversely, even if we entertain some doubt
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as to an informant's motives, his explicit and detailed
description of alleged wrongdoing, along with a statement
that the event was observed firsthand, entitles his tip to
greater weight than might otherwise be the case.”
(Citations omitted.))

e “Sufficient information must be presented to the magistrate to
allow that official to determine probable cause; his action cannot
be a mere ratification of the bare conclusions of others.” Illinois v.
Gates, 462 U.S. 213, 239 (1983).

f. Particularity of the place to be searched and things to be seized.

e Both the federal and state constitutions require that search warrants
particularly describe the place to be searched and the person or
thing(s) to be seized. U.S. Const. amend. 1V; S.C. Const. art. I, §
10.

e The South Carolina appellate courts have held that a warrant may
be read in connection with the supporting affidavit to satisfy
constitutional and statutory requirements of particularity in the
description of the place to be searched provided the affidavit is
attached to the warrant and the warrant cross-references or
incorporates the affidavit. State v. Williams, 297 S.C. 404, 406,
377 S.E.2d 308, 309 (1989); State v. Cheeks, 400 S.C. 329, 733
S.E.2d 611 (Ct. App. 2012). See also Groh v. Ramirez, 540 U.S.
551 (2004).

g. Veracity of affidavits supporting search warrants

e Affidavits supporting search warrants are presumed to be valid.
Franks v. Delaware, 438 U.S. 154 (1978).

e In order to be constitutionally entitled to a hearing on a veracity
challenge to the statements of an affiant, the defendant’s argument
“must be more than conclusory and must be supported by more
than a mere desire to cross-examine. There must be allegations of
deliberate falsehood or of reckless disregard for the truth, and
those allegations must be accompanied by an offer of proof. [The
defense] should point out specifically the portion of the warrant
affidavit that is claimed to be false; and they should be
accompanied by a statement of supporting reasons. Affidavits or
sworn or otherwise reliable statements of witnesses should be
furnished, or their absence satisfactorily explained. Allegations of
negligence or innocent mistake are insufficient.” 1d., at 171.
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o If the defendant meets the requirements for a hearing, but the
judge determines that, even without the challenged portions of
the affidavit, the affidavit is still sufficient to support a
determination of probable cause, no hearing is required. 1d., at
171-172. See also State v. Davis, 354 S.C. 348, 359-60, 580
S.E.2d 778, 784 (Ct. App. 2003).

o If the defendant meets the requirements for a hearing and the
judge determines that, without the challenged portions of the
affidavit, the affidavit is insufficient to support a determination
of probable cause, the hearing must be conducted. Franks v.
Delaware, supra.

h. Supplementing Written Affidavit

“A search warrant affidavit which itself is insufficient to establish
probable cause may be supplemented before the magistrate by
sworn oral testimony.” State v. McKnight, 291 S.C. 110, 352
S.E.2d 471, 472 (1987). However, sworn oral testimony alone will
not satisfy the statutory requirements. 1d., 352 S.E.2d at 473.

i.  Signing of Search Warrants
Search warrants must be signed by a judge to be valid.

e “[Tlhe lack of the issuing [judicial] officer’s signature is not
excusable as merely procedural or ministerial, but rather negates
the existence of a warrant, creating instead ‘an unfinished paper.’”
State v. Covert (#2), 382 S.C. 205, 208-209, 675 S.E.2d 740, 742
(2009).

o “The Davis requirement that a warrant must be signed by the
issuing judicial officer in order to be complete is a common
law decision predicated on public policy considerations. The
signature is the assurance that a judicial officer has found that
law enforcement has made the requisite probable cause
showing, and serves as notice to the citizen upon whom the
warrant is served that it is a validly issued warrant.” 1d.

J. Anticipatory Search Warrants

e “An anticipatory warrant is ‘a warrant based upon an affidavit
showing probable cause that at some future time (but not presently)
certain evidence of crime will be located at a specified place.””
U.S. v. Grubbs, 547 U.S. 90, 94, 126 S. Ct. 1494, 1498 (2006),
quoting 2 W. LaFave, Search and Seizure § 3.7(c), p. 398 (4th ed.
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Most anticipatory warrants subject their execution to some

condition precedent, a “triggering condition.”

supra.

Standard for issuance of an anticipatory warrant.

Anticipatory warrants are... no different in principle
from ordinary warrants. They require the
magistrate to determine (1) that it is now probable
that (2) contraband, evidence of a crime, or a
fugitive will be on the described premises (3) when
the warrant is executed. It should be noted,
however, that where the anticipatory warrant places
a condition (other than the mere passage of time)
upon its execution, the first of these determinations
goes not merely to what will probably be found if
the condition is met. (If that were the extent of the
probability determination, an anticipatory warrant
could be issued for every house in the country,
authorizing search and seizure if contraband should
be delivered-though for any single location there is
no likelihood that contraband will be delivered.)
Rather, the probability determination for a
conditioned anticipatory warrant looks also to the
likelihood that the condition will occur, and thus
that a proper object of seizure will be on the
described premises. In other words, for a
conditioned anticipatory warrant to comply with the
Fourth  Amendment's requirement of probable
cause, two prerequisites of probability must be
satisfied. It must be true not only that if the
triggering condition occurs ‘“there is a fair
probability that contraband or evidence of a crime
will be found in a particular place,” but also that
there is probable cause to believe the triggering
condition will occur. The supporting affidavit must
provide the magistrate with sufficient information to
evaluate both aspects of the probable-cause
determination.

Id., 547 U.S. at 96-97, 126 S. Ct. at 1500.

k. Knock and Announce
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search warrants — i.e., it requires that law enforcement officers
announce their presence and provide residents with an opportunity to
open the door. Hudson v. Michigan, 547 U.S. 586 (2006); Wilson v.
Arkansas, 514 U.S. 927 (1995).

e There are exceptions to the knock and announce rule that
include the following (this is not an exhaustive list):

o when “circumstances [present] a threat of physical
violence,” Wilson v. Arkansas, 514 U.S. at 936; or

o when a prisoner escapes from a law enforcement officer
and retreats into his dwelling, Id.; or

o when officers are “in pursuit of a recently escaped
arrestee,” Id.; or

o when “officers have reason to believe that evidence would

likely be destroyed if advance notice were given,” Id.; Ker
v. California, 374 U.S. 23, 40 (1963); or

o when officers “have a reasonable suspicion that knocking
and announcing their presence, under the particular
circumstances, would be ...futile.” Richards v. Wisconsin,
520 U.S. 385, 394 (1997).

e The Fourth Amendment requires “only that police ‘have a
reasonable suspicion ... under the particular circumstances’ that
one of these grounds for failing to knock and announce exists,
and [the United States Supreme Court has] acknowledged that
‘[t]his showing is not high.”” Hudson v. Michigan, 547 U.S. at
590, citing Richards v. Wisconsin, 520 U.S. at 394.

e The exclusionary rule is inapplicable to violations of the knock
and announce rule. Hudson v. Michigan, supra.

4. Search Warrants for Particular “Things”
a. Search Warrant for Bodily Samples

“A court order that allows the government to procure evidence from a
person's body constitutes a search and seizure under the Fourth
Amendment.” State v. Sanders, 388 S.C. 292, 297, 696 S.E.2d 592 (Ct.
App. 2009), citing Schmerber v. California, 384 U.S. 757, 767-70
(1966).
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(1) An order or search warrant for bodily samples from suspects and
others may be issued provided the requirements of Section 17-13-
140 are met. State v. Baccus, 367 S.C. 41, 625 S.E.2d 216 (2006);
State v. Chisolm, 395 S.C. 259, 717 S.E.2d 614 (2011); State v.
Jenkins, 398 S.C. 215, 727 S.E.2d 761 (Ct. App. 2012), reversed
on other grounds, 412 S.C. 463, 773 S.E.2d 906 (2015).

NOTE: Regardless of whether law enforcement or the
prosecutor’s office requests a search warrant or a court order for a
bodily sample, the request must be supported by a written affidavit
sworn to or affirmed before the judge setting forth the facts giving
rise to probable cause for the issuance of the warrant or order.
State v. Baccus, 367 S.C. 41, 53-55, 625 S.E.2d 216, 222-223
(2006). This requirement, imposed by Section 17-13-140 and
made applicable to these types of requests by the South Carolina
appellate court decisions, must be satisfied even if there if sworn
oral testimony is presented at a hearing on a motion or petition for
a bodily sample.

— Please note that the affidavit must be attested to and signed in
the presence of the judge.

(2) The probable cause determination for an order or warrant for
bodily samples includes a clear indication that

o “relevant material” evidence will be found,

— This requirement may be satisfied by an inclusion in the
supporting affidavit that there exists DNA evidence to
which the individual’s DNA profile could be compared.
State v. Jenkins, 398 S.C. at 224-225, 727 S.E.2d at 766
(Ct. App. 2012)

o a safe and reliable method will be used to secure the sample,
and,

o in cases involving suspects, probable cause to believe the
suspect has committed the crime.

State v. Baccus, supra; In re Snyder, 308 S.C. 192, 195, 417
S.E.2d 572, 574 (1992); State v. Register, 308 S.C. 534, 419
S.E.2d 771 (1992); State v. Jenkins, supra.

e “Additional factors to be weighed are the seriousness of the crime
and the importance of the evidence to the investigation. The judge
is required to balance the necessity for acquiring involuntary
nontestimonial identification evidence against constitutional
safeguards prohibiting unreasonable bodily intrusions, searches,
and seizures.” State v. Baccus, 367 S.C. at 54, 625 S.E.2d at 223.
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See also In re Snyder, supra; State v. Register, supra; State v.
Sanders, supra; State v. Jenkins, supra.

e A bodily sample validly obtained in connection with one case or
crime may be used in a subsequent unrelated case. See State v.
Sanders, supra, and cases cited therein.

b. Search Warrant for Wire Taps, Pen Registers, and other Electronic
Communications Information

While a search warrant may be used for pen registers, trap and trace,
and interception of wire or electronic communications, law
enforcement and prosecutors must ensure that the affidavits and
warrants comply not only with the constitutional and statutory
requirements above, but also with the state and federal statutes that
authorize access to this type of information because a generic warrant
will not comply with the additional requirements imposed by statute.
See, e.g., 18 U.S.C. §3122; S.C. Code 8§17-30-25 (process for order set
out in §817-30-70 through 120).

It is also important to note that state search warrants have
jurisdictional limitations that prevent their use outside of South
Carolina. (That is, a South Carolina judge cannot issue a search
warrant to search someone or someplace that is located outside of
South Carolina/the court’s jurisdiction.)

c. Search Warrant for Medical Records (HIPAA)

There is an exception to HIPAA through which law
enforcement/prosecution may obtain access to health records — it is
found in 45 C.F.R 164.512 (f). The LE exception allows for disclosure
under a number of circumstances, but because South Carolina does not
have either subpoenas issued by judicial officers or, except for limited
circumstances not applicable to most cases, investigative subpoenas,
law enforcement and prosecutors in South Carolina are limited to the
court order or court issued warrant mechanism (45 C.F.R 164.512
(A(D)(i)(A)). Using this mechanism, the law enforcement investigator
can request a search warrant, with the supporting affidavit setting forth
the probable cause to believe the defendant committed the crime he is
charged with and the probable cause for believing that relevant
evidence will be found through obtaining the medical records being
sought.

When using a search warrant to obtain medical records under this
exception to HIPAA, all requirements of the search warrant statutes
must be satisfied.
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C. Considerations When Search Warrants are Ultimately Determined to be
“BAD” - the Exclusionary Rule and Exemptions to It

The exclusionary rule exists to deter misconduct by law enforcement (which
has been defined as deliberate, reckless, or grossly negligent conduct, or, in
some circumstances, recurring or systemic negligence by law enforcement).
The rule results in the exclusion of evidence at trial that was unlawfully seized
in violation of the Fourth Amendment. Herring v. U.S., 555 U.S. 135 (2009);
Massachusetts v. Sheppard, 468 U.S. 981, 990 (1984), citing Illinois v. Gates,
462 U.S. 213, 263 (1983) (White, J., concurring in judgment); Weeks v. U.S.,
232 U.S. 383, 398 (1914), overruled on other grounds by Mapp v. Ohio, 367
U.S. 643, 655 (1961).

There are three doctrines which are commonly referred to as exceptions to the
search warrant requirement, but they are actually exceptions to the
exclusionary rule in the Fourth Amendment context. They are the:

e Good Faith Doctrine, which applies when a law enforcement officer
conducts a search in objectively reasonable reliance on the validity of
a search warrant that is subsequently determined to be defective on
Fourth Amendment grounds. The South Carolina Supreme Court has
held the “good faith” exception applies both where officers have made
a good faith attempt to comply with the statute’s affidavit procedures,
and where officers reasonably believed a warrant was valid when a
search pursuant to that warrant was conducted. See U.S. v. Leon, 468
U.S. 897 (1984); Massachusetts v. Sheppard, supra; State v. Covert
(#2), 382 S.C. 205, 675 S.E.2d 740 (2009); State v. Herring, 387 S.C.
201, 215, 692 S.E.2d 490, 497 (2009);

e Inevitable Discovery Doctrine, which provides for the admission of
evidence obtained in violation of the Fourth Amendment if the
prosecution can establish that the evidence would inevitably have been
discovered by lawful means and that law enforcement would have
done so through obtaining a search warrant or some other means. See
Nix v. Williams, 467 U.S. 431 (1984); State v. Jenkins, supra; State v.
McCord, 349 S.C. 477, 562 S.E.2d 689 at fn. 2 (Ct. App. 2002); and

e Independent Source Rule Doctrine, which provides for the
admission of evidence initially discovered during, or as the result of,
an unlawful search, but later obtained independently as the result of
lawful activities “untainted by initial illegality.” (Murray v. U.S., 487
U.S. 533 (1988); Segura v. U.S., 468 U.S. 796 (1984)).

The rationale for these doctrines or exceptions is that the exclusion of the
evidence would not serve the deterrent function the exclusionary rule was
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designed to achieve and would add nothing to the fairness or integrity of the
proceeding.

1. COURT ORDERS

There are very few circumstances under which a court order must be used instead
of a search warrant to obtain documents or other items.

A. Court Order Required — Some Examples
1. Obtaining Sexually Transmitted Disease Test Results from DHEC

S.C. Code Section 44-29-136 requires that, in order to obtain a person’s
sexually transmitted disease test results from DHEC, law
enforcement/Solicitor must file a motion/petition showing a compelling
need for the information and that motion/petition must be supported by a
sworn affidavit in which the LEO sets forth the facts upon which he/she
bases his/her allegations. See also Ex parte DHEC, 350 S.C. 243, 248, 565
S.E.2d 293, 296 (2002). The affiant cannot rely solely upon anonymous
tips, and must appear at the hearing on the motion/petition and be subject
to examination and cross-examination. Section 44-29-136.

The statute also imposes pleading restrictions (must substitute a
pseudonym for the real name of person’s whose test results are sought;
disclosure of the true name must be communicated in documents that the
Court must seal) and, unless waived by the subject, requires closed court
proceedings.

2. 18 U.S.C. 2703(d) Order for Customer or Subscriber Records

An order may issue under 18 U.S.C. 2703(d) upon a specific and
articulable showing that there are “reasonable grounds to believe that the
contents of a wire or electronic communication, or the records or other
information sought, are relevant and material to an ongling criminal
investigation.”

In State v. Odom, 382 S.C. 144, 676 S.E.2d 124 (2009), the Supreme
Court held that the circuit courts of our state ate courts of competent
jurisdiction for purposes of 82703. In that opinion, the Court also
distinguished between the information captured under a §2703(d) order
and and an order authorizing a pen register or trap and trace device, and
the showing required for the issuance of a §2703(d) order.

NOTE: Law enforcement officers and prosecutors who would like to
obtain information and records related to electronic communications (such
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as telephone and Internet) are encouraged to contact William Blitch in the
South Carolina Attorney General’s Office (wblitch@scag.gov or 803-734-
3372). He has vast experience in not only accessing this type of evidence,
but also in addressing the legal issues related to the seizure and use of such
information.

B. Orders MAY be Used

Law enforcement/prosecution may use orders in a number of situations, but
because of the additional requirements (hearing and, under some
circumstances, notice and an adversarial hearing) it is not clear how such
would benefit an investigation. See, e.g., discussion under IB4a herein
(search warrant for bodily sample).

SUBPOENAS
A. Court of General Sessions — Rule 13, SCRCrimP.
1. The Rule

The use of subpoenas in criminal cases in the Court of General Sessions is
controlled by Rule 13. That Rule provides for the use of subpoenas to
compel the attendance of witnesses and to compel witnesses to bring
documentary evidence with them to court. The Rule says:

(a) Issuance of Subpoenas. Upon the request of any party,
the clerk of court shall issue subpoenas or subpoenas duces
tecum for any person or persons to attend as witnesses in
any cause or matter in the General Sessions Court. The
subpoena shall state the name of the court, the title of the
action, and shall command each person to whom it is
directed to attend and give testimony, or otherwise produce
documentary evidence at time and place therein specified.
The subpoena shall also set forth the name of the party
requesting the appearance of such witness and the name of
counsel for the party, if any.

(b) Service. A subpoena may be served by the sheriff of
any county in which the witness may be found, by his
deputy or by any other person who is not a party and is not
less than eighteen years of age. Service of a subpoena upon
an individual may be made by delivering a copy to him
personally, or by leaving copies thereof at his dwelling
house or usual place of abode with some person of suitable
age and discretion then residing therein, or by delivering a
copy to an agent authorized by appointment or by law to
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receive service. Service may be made on any day of the
week.

2. What Does the Rule Allow in Terms of Subpoenaing Documentary
Evidence?

Because our appellate courts have not specifically addressed when and for
what purpose you can use a subpoena duces tecum (a subpoena for the
production of documents) under Rule 13, it is necessary to look at the Rule
itself. The portion of Rule 13 addressing the issuance of subpoenas is set
out below, next to the portion of the rule governing the issuance of
subpoenas in civil matters. The provisions in each relating to subpoenas
duces tecum are highlighted by underlining.

Rule 13

S.C. Rules
of Criminal Procedure

Rule 45
S.C. Rules of Civil Procedure

(a) Issuance of Subpoenas. a) Form; Issuance.

(1) Every subpoena shall:

u th t of
pom Fhe Tequest of any (A) state the name of the court from which it is issued; and
party, the clerk of court

(B) state the title of the action, the name of the court in which it

shall issue subpoenas or
is pending, and its civil action number; and

subpoenas duces tecum for

any person or persons to (C) command each person to whom it is directed to attend and

attend as witnesses in any give testimony or produce and permit inspection and copying of

designated books, documents or tangible things in the possession,

custody or control of that person, or to permit inspection of

cause or matter in the

General Sessions Court. The
subpoena shall state the
name of the court, the title
of the action, and shall
command each person to

whom it is directed to

premises, at a time and place therein specified; and

(D) set forth the text of subdivisions (c) and (d) of this rule.

A command to produce evidence or to permit inspection may be

joined with a command to appear at trial or hearing or at deposition,

or may be issued separately. A subpoena may specify the form or

attend and give testimony,

forms in which electronically stored information is to be produced.

or otherwise produce

2) ... If separate from a subpoena Commanding the attendance of a

person, a subpoena for production or inspection shall issue from the

documentary evidence at

time and place therein
. court for the county in which production or inspection is to be
specified. The subpoena : *

made. Provided, however, that a subpoena to a person who is not a

party or an officer, director or managing agent of a party,
commanding attendance at a deposition or production or inspection

shall also set forth the name
of the party requesting the
appearance of such witness

and the name of counsel for

the party, if any.

NOTE: A complete copy of
rule 13 is included in the
appendix to this outline.

shall issue from the court for the county in which the non-party

resides or is employed or regularlv transacts business in person.

(3) The clerk shall issue a subpoena, signed but otherwise in blank,
to a party requesting it, who shall complete it before service. An
attorney as officer of the court may also issue and sign a subpoena on
behalf of a court in which the attorney is authorized to practice.
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A comparison of the two rules reveals very distinctive differences between
the two, with Rule 45 clearly providing for the use of subpoenas duces
tecum to command the production of documentary and other tangible
items separate and apart from any trial, hearing or other court proceeding.
On the other hand, Rule 13 provides for the use of subpoenas duces tecum
only for the production of documentary evidence and only when attending
as a witness.

In the absence of express statutory authority®, it is improper for
prosecutors and law enforcement to use subpoenas and subpoenas duces
tecum for investigative purposes, i.e., before an indictment has been issued
and without a court proceeding being scheduled. See Rule 13, SCRCrimP;
State v. Williams, 301 S.C. 369, 370-371, 392 S.E.2d 181, 182 (1990)
(state conceded that subpoena duces tecum used by law enforcement to
obtain Williams’ blood alcohol test results from hospital before Williams
was arrested was defective). See also Op. S.C. Atty. Gen. (April 5, 2005)
(Opinion discussing authority of magistrate to issue a subpoena duces
tecum in which the South Carolina Attorney General concluded the lack of
the specific authority to issue a subpoena duces tecum means that a
summary court judge is not authorized to issue one.) There is no statute
that provides for the use of investigatory subpoenas in non-State Grand
Jury cases. Therefore, looking to Rule 13 (especially in comparison to
Rule 45), it would appear that subpoenas duces tecum can only be
used once a case has been initiated and only to require documentary
evidence to be produced in court.

! While the legislature has provided for investigatory subpoenas in a number of non-criminal
investigation settings, it has authorized the use of such in very few instances where the
investigation is conducted by law enforcement and/or prosecutors. Such limited instances
include the following.

e In the discharge of its statutory duties to investigate child deaths in South Carolina,
SLED’s Department of Child Fatalities has statutory authority to obtain investigatory
subpoenas for testimony and production of documents, books, papers,
correspondence, memoranda, and other relevant records. Section 63-11-1970 (see
also Section 63-11-1960).

e In the discharge of the duties of its Vulnerable Adults Investigation Unit, SLED has
statutory authority to obtain from “the clerks of court shall issue a subpoena or
subpoena duces tecum to any state, county, or local agency, board, or commission or
to any representative of any state, county, or local agency, board, or commission or to
a provider of medical care to compel the attendance of witnesses and production of
documents, books, papers, correspondence, memoranda, and other relevant records to
the discharge of the unit's duties.” Section 43-35-550.

e The Clerk of the State Grand Jury, upon request of the Attorney General or his
designee, has the authority to issue subpoenas and subpoenas duces tecum for
investigative purposes. Section 14-7-1680.
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Moreover, the improper use of subpoenas may also result in a violation of
the South Carolina Rules of Professional Conduct by a lawyer who
improperly uses a subpoena or who directs or assists another in doing so,
and by a lawyer who knowingly uses information obtained through
another’s improper use of a subpoena. See In the Matter of Fabri, 418 S.C.
384, 793 S.E.2d 306 (2016) (Fabri’s failure to comply with civil and
family court rules governing the use of subpoenas in family court matters
constituted conduct prejudicial to the administration of justice in violation
of Rule 8.4(e), SCRProfC); S.C. Bar Eth. Adv. Comm. Op. 01-05 (efforts
to obtain or serve improper subpoena may violate Rule 8.4(g), SCRProfC,
and another prosecutor’s knowing use of information obtained by

another’s improper subpoena would result in violation of Rules 5.1(c)(1)
and 8.4(a)).

B. Summary Court — Rules 23 and 13, SCRMC.
1. Statute and Rules

The use of subpoenas in criminal cases in the Summary Courts (municipal
and magistrate courts) is authorized and governed by Section 22-3-930
and Rules 13 and 23, SCMCR.?

Section 22-3-930 provides as follows.

Any magistrate, on the application of a party
to a cause pending before the magistrate,
must issue a summons citing any person
whose testimony may be required in the
cause and who resides in the county to
appear before the magistrate at a certain
time and place to give evidence. This
summons must be served in a manner such
that it is received by the witness at least one
day before his attendance is required. If the
witness fails or refuses to attend, the
magistrate may issue a rule to show cause
commanding the witness to be brought
before the magistrate or, if any witness
attending refuses to give evidence without
good cause shown, the magistrate may
punish the witness for contempt by
imposition of a sentence up to the limits
imposed on magistrates’ courts in Section

2 Under S.C. Code Sections 14-25-45 and 14-25-115, municipal judges and ministerial
recorders have the same authority to issue subpoenas in criminal cases as magistrates.

Amie L. Clifford (July 2017) -- 21 of 25
© SCCPC (Getting Evidence - July 24, 2017) 29



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (April 6, 2018)

30

22-3-550.

Rules 13 and 25 say:

RULE 13
CONDUCT OF TRIAL; JURY TRIALS;
WITNESSES; SUBPOENAS

(@ Trials should be conducted in an
informal manner and the South Carolina
Rules of Evidence shall apply but shall be
relaxed in the interest of justice. In the trial
of a civil action, in which one or both parties
are unrepresented by legal counsel, the court
shall question the parties and witnesses in
order to assure that all claims and defenses
are fully presented.

(b) Notice of the fact that court personnel
will explain to all parties the procedure of
the magistrates court and will assist them, if
such assistance is required, to fill out all
forms that may be necessary or appropriate
shall be conspicuously posted in the
magistrates office in the following form:

NOTICE TO ALL PARTIES IN
CIVIL ACTIONS

THIS OFFICE WILL EXPLAIN
THE PROCEDURE OF THE
COURT, AND WILL HELP YOU
PREPARE PAPERS RELATED
TO YOUR ACTION, IF THE
COURT DETERMINES SUCH
HELP IS REQUIRED.

(c) If either party wants a jury trial, it must
be requested in writing at least five (5)
working days prior to the original date set
for trial.

(d) All testimony shall be given under oath
or affirmation.

(e) The court shall have the power to issue
subpoenas to compel the attendance of
witnesses. The court may issue a subpoena,
signed but otherwise in blank, to a party
requesting it, who shall complete it before
service. An attorney as officer of the court
may also issue and sign a subpoena on
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behalf of a court in which the attorney is
authorized to practice.

RULE 23
SUBPOENAS

(a) Any magistrate, on the application of any
party to a cause pending in the magistrates
court, shall issue a subpoena citing any
person whose testimony may be required in
the cause to appear and give evidence. The
Court may issue a subpoena, signed but
otherwise in blank, to a party requesting it,
who shall complete it before service. An
attorney as officer of the court may also
issue and sign a subpoena on behalf of a
court in which the attorney is authorized to
practice. Every subpoena shall state the
name of the court, and the title of the action,
and shall command each person to whom it
is directed to attend and give testimony at a
time and place specified.

(b) A subpoena may be served by the sheriff
of any county in which the witness may be
found, by the sheriff's deputy, by a constable
of the court, or by any other person who is
not a party and is not less than eighteen (18)
years of age. Service of a subpoena upon a
person named in the subpoena shall be made
as provided by Rule 6 and Rule 8 (c).

(c) No subpoena shall require a witness to
appear in any proceeding not held within the
county where that witness resides.

(d) Failure by any person without adequate
excuse to obey a subpoena served upon the
person may be deemed in contempt of court
from which the subpoena issued.

() A witness subpoenaed to attend a
proceeding under these rules shall receive
for each day's attendance and for the time
necessarily occupied in going to and
returning from the proceeding $25.00 per
day and mileage in the same amount as
provided by law for official travel of State
officers and employees.

(f) In case it shall appear to the satisfaction
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of any magistrate that the attendance of any
witness whose testimony may be required in
any case pending before the magistrate
cannot be had because of just cause for the
witness' absence, extreme age, sickness or
infirmity, or when the witness does not
reside in the county of the court's
jurisdiction, the magistrate may take the
examination of such witness or cause it to be
done by another magistrate or other officer
authorized by law to administer oaths, to be
used in evidence on the trial of the case. All
parties to the cause shall have notice of the
examination so that they may examine or
cross-examine the witness. When the
examination is made by another, it shall be
recorded and sealed, with the title of the
case endorsed, and conveyed by a
disinterested person to the magistrate
authorizing it or mailed postage prepaid to
that magistrate.

2. What Do the Rules Allow in Terms of Subpoenaing Documentary
Evidence?

While specifically providing for the issuance of subpoenas to compel a
witness to appear, the Rules do not provide for the issuance of subpoenas
to compel witnesses to bring documents with them to court. The South
Carolina Attorney General has issued an opinion stating that the lack of
the specific authority to issue a subpoena duces tecum means that a
summary court judge is not authorized to issue one. Op. S.C. Atty. Gen.
(April 5, 2005) (Opinion discussing authority of magistrate to issue a
subpoena duces tecum).

Moreover, lawyers should be mindful of the fact that an attorney who
issues a subpoena duces tecum in summary court when the court does not
actually have the authority to legally issue one would violate Rules 3.1
and 3.3, SCRProfC. S.C. Bar Eth. Adv. Comm. Op. 00-01 (“an attorney
would violate the Rules of Professional Conduct by representing to the
Court or to other parties that authority exists under a Magistrate Court
subpoena duces tecum to compel disclosure of information if the attorney
determines that the court lacks such legal authority™).

C. Use of Subpoenas to Obtain Records Protected by Federal Law

Please be aware that while federal statutes, such as HIPAA, often provide
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that subpoenas may be used, South Carolina subpoenas most probably are
NOT sufficient because they are not issued by judicial officers and no
showing is necessary.
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Code of Federal Regulations
Title 45. Public Welfare
Subtitle A. Department of Health and Human Services
Subchapter C. Administrative Data Standards and Related Requirements
Part 164. Security and Privacy
Subpart E. Privacy of Individually Identifiable Health Information

45 C.F.R. § 164.512

§ 164.512 Uses and disclosures for which an authorization or opportunity to agree or object is not required.

A covered entity may use or disclose protected health information without the written authorization of the individual, as
described in § 164.508, or the opportunity for the individual to agree or object as described in § 164.510, in the situations
covered by this section, subject to the applicable requirements of this section. When the covered entity is required by this
section to inform the individual of, or when the individual may agree to, a use or disclosure permitted by this section,
the covered entity's information and the individual's agreement may be given orally.

(a) Standard: Uses and disclosures required by law.

(1) A covered entity may use or disclose protected health information to the extent that such use or disclosure is
required by law and the use or disclosure complies with and is limited to the relevant requirements of such law.

(2) A covered entity must meet the requirements described in paragraph (c), (e), or (f) of this section for uses or
disclosures required by law.

(b) Standard: Uses and disclosures for public health activities.

(1) Permitted uses and disclosures. A covered entity may use or disclose protected health information for the public
health activities and purposes described in this paragraph to:

(1) A public health authority that is authorized by law to collect or receive such information for the purpose of
preventing or controlling disease, injury, or disability, including, but not limited to, the reporting of disease, injury,
vital events such as birth or death, and the conduct of public health surveillance, public health investigations, and
public health interventions; or, at the direction of a public health authority, to an official of a foreign government
agency that is acting in collaboration with a public health authority;

(i) A public health authority or other appropriate government authority authorized by law to receive reports of
child abuse or neglect;
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(iii) A person subject to the jurisdiction of the Food and Drug Administration (FDA) with respect to an FDA-
regulated product or activity for which that person has responsibility, for the purpose of activities related to the
quality, safety or effectiveness of such FDA-regulated product or activity. Such purposes include:

(A) To collect or report adverse events (or similar activities with respect to food or dietary supplements),
product defects or problems (including problems with the use or labeling of a product), or biological product
deviations;

(B) To track FDA-regulated products;

(C) To enable product recalls, repairs, or replacement, or lookback (including locating and notifying individuals
who have received products that have been recalled, withdrawn, or are the subject of lookback); or

(D) To conduct post marketing surveillance;

(iv) A person who may have been exposed to a communicable disease or may otherwise be at risk of contracting or

spreading a disease or condition, if the covered entity or public health authority is authorized by law to notify such

person as necessary in the conduct of a public health intervention or investigation; or

(v) An employer, about an individual who is a member of the workforce of the employer, if:

(A) The covered entity is a covered health care provider who provides health care to the individual at the request
of the employer:

(1) To conduct an evaluation relating to medical surveillance of the workplace; or

(2) To evaluate whether the individual has a work-related illness or injury;

(B) The protected health information that is disclosed consists of findings concerning a work-related illness or
injury or a workplace-related medical surveillance;

(C) The employer needs such findings in order to comply with its obligations, under 29 CFR parts 1904 through
1928, 30 CFR parts 50 through 90, or under state law having a similar purpose, to record such illness or injury
or to carry out responsibilities for workplace medical surveillance; and

(D) The covered health care provider provides written notice to the individual that protected health information
relating to the medical surveillance of the workplace and work-related illnesses and injuries is disclosed to the
employer:
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(1) By giving a copy of the notice to the individual at the time the health care is provided; or

(2) If the health care is provided on the work site of the employer, by posting the notice in a prominent
place at the location where the health care is provided.

(vi) A school, about an individual who is a student or prospective student of the school, if:

(A) The protected health information that is disclosed is limited to proof of immunization;

(B) The school is required by State or other law to have such proof of immunization prior to admitting the
individual; and

(C) The covered entity obtains and documents the agreement to the disclosure from either:

(1) A parent, guardian, or other person acting in loco parentis of the individual, if the individual is an
unemancipated minor; or

(2) The individual, if the individual is an adult or emancipated minor.

(2) Permitted uses. If the covered entity also is a public health authority, the covered entity is permitted to use
protected health information in all cases in which it is permitted to disclose such information for public health
activities under paragraph (b)(1) of this section.

(c) Standard: Disclosures about victims of abuse, neglect or domestic violence.

(1) Permitted disclosures. Except for reports of child abuse or neglect permitted by paragraph (b)(1)(ii) of this
section, a covered entity may disclose protected health information about an individual whom the covered entity
reasonably believes to be a victim of abuse, neglect, or domestic violence to a government authority, including a
social service or protective services agency, authorized by law to receive reports of such abuse, neglect, or domestic
violence:

(1) To the extent the disclosure is required by law and the disclosure complies with and is limited to the relevant
requirements of such law;

(i1) If the individual agrees to the disclosure; or

(ii1) To the extent the disclosure is expressly authorized by statute or regulation and:
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(A) The covered entity, in the exercise of professional judgment, believes the disclosure is necessary to prevent
serious harm to the individual or other potential victims; or

(B) If the individual is unable to agree because of incapacity, a law enforcement or other public official
authorized to receive the report represents that the protected health information for which disclosure is sought
is not intended to be used against the individual and that an immediate enforcement activity that depends upon
the disclosure would be materially and adversely affected by waiting until the individual is able to agree to the
disclosure.

(2) Informing the individual. A covered entity that makes a disclosure permitted by paragraph (c)(1) of this section
must promptly inform the individual that such a report has been or will be made, except if:

(1) The covered entity, in the exercise of professional judgment, believes informing the individual would place the
individual at risk of serious harm; or

(1) The covered entity would be informing a personal representative, and the covered entity reasonably believes the
personal representative is responsible for the abuse, neglect, or other injury, and that informing such person would
not be in the best interests of the individual as determined by the covered entity, in the exercise of professional
judgment.

(d) Standard: Uses and disclosures for health oversight activities.

(1) Permitted disclosures. A covered entity may disclose protected health information to a health oversight
agency for oversight activities authorized by law, including audits; civil, administrative, or criminal investigations;
inspections; licensure or disciplinary actions; civil, administrative, or criminal proceedings or actions; or other
activities necessary for appropriate oversight of:

(1) The health care system;

(i1)) Government benefit programs for which health information is relevant to beneficiary eligibility;

(iii) Entities subject to government regulatory programs for which health information is necessary for determining
compliance with program standards; or

(iv) Entities subject to civil rights laws for which health information is necessary for determining compliance.

(2) Exception to health oversight activities. For the purpose of the disclosures permitted by paragraph (d)(1) of
this section, a health oversight activity does not include an investigation or other activity in which the individual
is the subject of the investigation or activity and such investigation or other activity does not arise out of and is
not directly related to:
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(1) The receipt of health care;

(i1) A claim for public benefits related to health; or

(iii) Qualification for, or receipt of, public benefits or services when a patient's health is integral to the claim for
public benefits or services.

(3) Joint activities or investigations. Nothwithstanding paragraph (d)(2) of this section, if a health oversight activity
or investigation is conducted in conjunction with an oversight activity or investigation relating to a claim for public
benefits not related to health, the joint activity or investigation is considered a health oversight activity for purposes
of paragraph (d) of this section.

(4) Permitted uses. If a covered entity also is a health oversight agency, the covered entity may use protected health
information for health oversight activities as permitted by paragraph (d) of this section.

(e) Standard: Disclosures for judicial and administrative proceedings.

(1) Permitted disclosures. A covered entity may disclose protected health information in the course of any judicial
or administrative proceeding:

(1) In response to an order of a court or administrative tribunal, provided that the covered entity discloses only the
protected health information expressly authorized by such order; or

(i1) In response to a subpoena, discovery request, or other lawful process, that is not accompanied by an order of
a court or administrative tribunal, if:

(A) The covered entity receives satisfactory assurance, as described in paragraph (e)(1)(iii) of this section, from
the party seeking the information that reasonable efforts have been made by such party to ensure that the
individual who is the subject of the protected health information that has been requested has been given notice
of the request; or

(B) The covered entity receives satisfactory assurance, as described in paragraph (e)(1)(iv) of this section, from
the party seeking the information that reasonable efforts have been made by such party to secure a qualified
protective order that meets the requirements of paragraph (e)(1)(v) of this section.

(iii) For the purposes of paragraph (e)(1)(ii)(A) of this section, a covered entity receives satisfactory assurances from
a party seeking protected health information if the covered entity receives from such party a written statement and
accompanying documentation demonstrating that:
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(A) The party requesting such information has made a good faith attempt to provide written notice to the
individual (or, if the individual's location is unknown, to mail a notice to the individual's last known address);

(B) The notice included sufficient information about the litigation or proceeding in which the protected health
information is requested to permit the individual to raise an objection to the court or administrative tribunal;
and

(C) The time for the individual to raise objections to the court or administrative tribunal has elapsed, and:

(1) No objections were filed; or

(2) All objections filed by the individual have been resolved by the court or the administrative tribunal and
the disclosures being sought are consistent with such resolution.

(iv) For the purposes of paragraph (e)(1)(ii)(B) of this section, a covered entity receives satisfactory assurances from
a party seeking protected health information, if the covered entity receives from such party a written statement and
accompanying documentation demonstrating that:

(A) The parties to the dispute giving rise to the request for information have agreed to a qualified protective
order and have presented it to the court or administrative tribunal with jurisdiction over the dispute; or

(B) The party seeking the protected health information has requested a qualified protective order from such
court or administrative tribunal.

(v) For purposes of paragraph (e)(1) of this section, a qualified protective order means, with respect to protected
health information requested under paragraph (e)(1)(ii) of this section, an order of a court or of an administrative
tribunal or a stipulation by the parties to the litigation or administrative proceeding that:

(A) Prohibits the parties from using or disclosing the protected health information for any purpose other than
the litigation or proceeding for which such information was requested; and

(B) Requires the return to the covered entity or destruction of the protected health information (including all
copies made) at the end of the litigation or proceeding.

(vi) Notwithstanding paragraph (e)(1)(ii) of this section, a covered entity may disclose protected health information
in response to lawful process described in paragraph (e)(1)(ii) of this section without receiving satisfactory assurance
under paragraph (e)(1)(ii)(A) or (B) of this section, if the covered entity makes reasonable efforts to provide notice
to the individual sufficient to meet the requirements of paragraph (e)(1)(iii) of this section or to seek a qualified
protective order sufficient to meet the requirements of paragraph (e)(1)(v) of this section.
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(2) Other uses and disclosures under this section. The provisions of this paragraph do not supersede other provisions
of this section that otherwise permit or restrict uses or disclosures of protected health information.

(f) Standard: Disclosures for law enforcement purposes. A covered entity may disclose protected health information
for a law enforcement purpose to a law enforcement official if the conditions in paragraphs (f)(1) through (f)(6) of this
section are met, as applicable.

(1) Permitted disclosures: Pursuant to process and as otherwise required by law. A covered entity may disclose
protected health information:

(1) As required by law including laws that require the reporting of certain types of wounds or other physical injuries,
except for laws subject to paragraph (b)(1)(ii) or (c)(1)(i) of this section; or

(i1) In compliance with and as limited by the relevant requirements of:

(A) A court order or court-ordered warrant, or a subpoena or summons issued by a judicial officer;

(B) A grand jury subpoena; or

(C) An administrative request, including an administrative subpoena or summons, a civil or an authorized
investigative demand, or similar process authorized under law, provided that:

(1) The information sought is relevant and material to a legitimate law enforcement inquiry;

(2) The request is specific and limited in scope to the extent reasonably practicable in light of the purpose
for which the information is sought; and

(3) De-identified information could not reasonably be used.

(2) Permitted disclosures: Limited information for identification and location purposes. Except for disclosures
required by law as permitted by paragraph (f)(1) of this section, a covered entity may disclose protected health
information in response to a law enforcement official's request for such information for the purpose of identifying
or locating a suspect, fugitive, material witness, or missing person, provided that:

(1) The covered entity may disclose only the following information:

(A) Name and address;
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(B) Date and place of birth;

(C) Social security number;

(D) ABO blood type and rh factor;

(E) Type of injury;

(F) Date and time of treatment;

(G) Date and time of death, if applicable; and

(H) A description of distinguishing physical characteristics, including height, weight, gender, race, hair and eye
color, presence or absence of facial hair (beard or moustache), scars, and tattoos.

(i1) Except as permitted by paragraph (f)(2)(i) of this section, the covered entity may not disclose for the purposes
of identification or location under paragraph (f)(2) of this section any protected health information related to the
individual's DNA or DNA analysis, dental records, or typing, samples or analysis of body fluids or tissue.

(3) Permitted disclosure: Victims of a crime. Except for disclosures required by law as permitted by paragraph (f)
(1) of this section, a covered entity may disclose protected health information in response to a law enforcement
official's request for such information about an individual who is or is suspected to be a victim of a crime, other
than disclosures that are subject to paragraph (b) or (¢) of this section, if:

(1) The individual agrees to the disclosure; or

(i) The covered entity is unable to obtain the individual's agreement because of incapacity or other emergency
circumstance, provided that:

(A) The law enforcement official represents that such information is needed to determine whether a violation
of law by a person other than the victim has occurred, and such information is not intended to be used against
the victim;

(B) The law enforcement official represents that immediate law enforcement activity that depends upon the
disclosure would be materially and adversely affected by waiting until the individual is able to agree to the
disclosure; and

(C) The disclosure is in the best interests of the individual as determined by the covered entity, in the exercise
of professional judgment.
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(4) Permitted disclosure: Decedents. A covered entity may disclose protected health information about an individual
who has died to a law enforcement official for the purpose of alerting law enforcement of the death of the individual
if the covered entity has a suspicion that such death may have resulted from criminal conduct.

(5) Permitted disclosure: Crime on premises. A covered entity may disclose to a law enforcement official protected
health information that the covered entity believes in good faith constitutes evidence of criminal conduct that
occurred on the premises of the covered entity.

(6) Permitted disclosure: Reporting crime in emergencies.

(i) A covered health care provider providing emergency health care in response to a medical emergency, other than
such emergency on the premises of the covered health care provider, may disclose protected health information to
a law enforcement official if such disclosure appears necessary to alert law enforcement to:

(A) The commission and nature of a crime;

(B) The location of such crime or of the victim(s) of such crime; and

(C) The identity, description, and location of the perpetrator of such crime.

(i) If a covered health care provider believes that the medical emergency described in paragraph (f)(6)(i) of this
section is the result of abuse, neglect, or domestic violence of the individual in need of emergency health care,
paragraph (f)(6)(i) of this section does not apply and any disclosure to a law enforcement official for law enforcement
purposes is subject to paragraph (c) of this section.

(g) Standard: Uses and disclosures about decedents.

(1) Coroners and medical examiners. A covered entity may disclose protected health information to a coroner or
medical examiner for the purpose of identifying a deceased person, determining a cause of death, or other duties
as authorized by law. A covered entity that also performs the duties of a coroner or medical examiner may use
protected health information for the purposes described in this paragraph.

(2) Funeral directors. A covered entity may disclose protected health information to funeral directors, consistent
with applicable law, as necessary to carry out their duties with respect to the decedent. If necessary for funeral
directors to carry out their duties, the covered entity may disclose the protected health information prior to, and in
reasonable anticipation of, the individual's death.

(h) Standard: Uses and disclosures for cadaveric organ, eye or tissue donation purposes. A covered entity may use or
disclose protected health information to organ procurement organizations or other entities engaged in the procurement,
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banking, or transplantation of cadaveric organs, eyes, or tissue for the purpose of facilitating organ, eye or tissue
donation and transplantation.

(i) Standard: Uses and disclosures for research purposes.

(1) Permitted uses and disclosures. A covered entity may use or disclose protected health information for research,
regardless of the source of funding of the research, provided that:

(1) Board approval of a waiver of authorization. The covered entity obtains documentation that an alteration to or
waiver, in whole or in part, of the individual authorization required by § 164.508 for use or disclosure of protected
health information has been approved by either:

(A) An Institutional Review Board (IRB), established in accordance with 7 CFR 1c.107, 10 CFR 745.107, 14
CFR 1230.107, 15 CFR 27.107, 16 CFR 1028.107, 21 CFR 56.107, 22 CFR 225.107, 24 CFR 60.107, 28 CFR
46.107, 32 CFR 219.107, 34 CFR 97.107, 38 CFR 16.107, 40 CFR 26.107, 45 CFR 46.107, 45 CFR 690.107,
or 49 CFR 11.107; or

(B) A privacy board that:

(1) Has members with varying backgrounds and appropriate professional competency as necessary to
review the effect of the research protocol on the individual's privacy rights and related interests;

(2) Includes at least one member who is not affiliated with the covered entity, not affiliated with any entity
conducting or sponsoring the research, and not related to any person who is affiliated with any of such
entities; and

(3) Does not have any member participating in a review of any project in which the member has a conflict
of interest.

(i1)) Reviews preparatory to research. The covered entity obtains from the researcher representations that:

(A) Use or disclosure is sought solely to review protected health information as necessary to prepare a research
protocol or for similar purposes preparatory to research;

(B) No protected health information is to be removed from the covered entity by the researcher in the course
of the review; and

(C) The protected health information for which use or access is sought is necessary for the research purposes.

(iii) Research on decedent's information. The covered entity obtains from the researcher:
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(A) Representation that the use or disclosure sought is solely for research on the protected health information
of decedents;

(B) Documentation, at the request of the covered entity, of the death of such individuals; and

(C) Representation that the protected health information for which use or disclosure is sought is necessary for
the research purposes.

(2) Documentation of waiver approval. For a use or disclosure to be permitted based on documentation of approval
of an alteration or waiver, under paragraph (i)(1)(i) of this section, the documentation must include all of the
following:

(1) Identification and date of action. A statement identifying the IRB or privacy board and the date on which the
alteration or waiver of authorization was approved;

(i1) Waiver criteria. A statement that the IRB or privacy board has determined that the alteration or waiver, in whole
or in part, of authorization satisfies the following criteria:

(A) The use or disclosure of protected health information involves no more than a minimal risk to the privacy
of individuals, based on, at least, the presence of the following elements;

(1) An adequate plan to protect the identifiers from improper use and disclosure;

(2) An adequate plan to destroy the identifiers at the earliest opportunity consistent with conduct of the
research, unless there is a health or research justification for retaining the identifiers or such retention is
otherwise required by law; and

(3) Adequate written assurances that the protected health information will not be reused or disclosed to
any other person or entity, except as required by law, for authorized oversight of the research study, or
for other research for which the use or disclosure of protected health information would be permitted by
this subpart;

(B) The research could not practicably be conducted without the waiver or alteration; and

(C) The research could not practicably be conducted without access to and use of the protected health
information.
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(iii) Protected health information needed. A brief description of the protected health information for which use or

access has been determined to be necessary by the institutional review board or privacy board, pursuant to paragraph
(1)(2)(11)(C) of this section;

(iv) Review and approval procedures. A statement that the alteration or waiver of authorization has been reviewed

and approved under either normal or expedited review procedures, as follows:

(A) An IRB must follow the requirements of the Common Rule, including the normal review procedures (7
CFR 1c.108(b), 10 CFR 745.108(b), 14 CFR 1230.108(b), 15 CFR 27.108(b), 16 CFR 1028.108(b), 21 CFR
56.108(b), 22 CFR 225.108(b), 24 CFR 60.108(b), 28 CFR 46.108(b), 32 CFR 219.108(b), 34 CFR 97.108(b),
38 CFR 16.108(b), 40 CFR 26.108(b), 45 CFR 46.108(b), 45 CFR 690.108(b), or 49 CFR 11.108(b)) or the
expedited review procedures (7 CFR 1c.110, 10 CFR 745.110, 14 CFR 1230.110, 15 CFR 27.110, 16 CFR
1028.110, 21 CFR 56.110, 22 CFR 225.110, 24 CFR 60.110, 28 CFR 46.110, 32 CFR 219.110, 34 CFR 97.110,
38 CFR 16.110, 40 CFR 26.110, 45 CFR 46.110, 45 CFR 690.110, or 49 CFR 11.110);

(B) A privacy board must review the proposed research at convened meetings at which a majority of the privacy
board members are present, including at least one member who satisfies the criterion stated in paragraph (i)
(1)(A)(B)(2) of this section, and the alteration or waiver of authorization must be approved by the majority of
the privacy board members present at the meeting, unless the privacy board elects to use an expedited review
procedure in accordance with paragraph (i)(2)(iv)(C) of this section;

(C) A privacy board may use an expedited review procedure if the research involves no more than minimal
risk to the privacy of the individuals who are the subject of the protected health information for which use
or disclosure is being sought. If the privacy board elects to use an expedited review procedure, the review and
approval of the alteration or waiver of authorization may be carried out by the chair of the privacy board, or
by one or more members of the privacy board as designated by the chair; and

(v) Required signature. The documentation of the alteration or waiver of authorization must be signed by the chair
or other member, as designated by the chair, of the IRB or the privacy board, as applicable.

(j) Standard: Uses and disclosures to avert a serious threat to health or safety.

(1) Permitted disclosures. A covered entity may, consistent with applicable law and standards of ethical conduct,
use or disclose protected health information, if the covered entity, in good faith, believes the use or disclosure:

(1)(A) Is necessary to prevent or lessen a serious and imminent threat to the health or safety of a person or the

public; and

(B) Is to a person or persons reasonably able to prevent or lessen the threat, including the target of the threat; or

(i1) Is necessary for law enforcement authorities to identify or apprehend an individual:
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(A) Because of a statement by an individual admitting participation in a violent crime that the covered entity
reasonably believes may have caused serious physical harm to the victim; or

(B) Where it appears from all the circumstances that the individual has escaped from a correctional institution
or from lawful custody, as those terms are defined in § 164.501.

(2) Use or disclosure not permitted. A use or disclosure pursuant to paragraph (j)(1)(ii)(A) of this section may not
be made if the information described in paragraph (j)(1)(ii)(A) of this section is learned by the covered entity:

(1) In the course of treatment to affect the propensity to commit the criminal conduct that is the basis for the
disclosure under paragraph (j)(1)(ii)(A) of this section, or counseling or therapy; or

(i1) Through a request by the individual to initiate or to be referred for the treatment, counseling, or therapy described
in paragraph (j)(2)(i) of this section.

(3) Limit on information that may be disclosed. A disclosure made pursuant to paragraph (j)(1)(ii)(A) of this
section shall contain only the statement described in paragraph (j)(1)(ii)(A) of this section and the protected health
information described in paragraph (f)(2)(i) of this section.

(4) Presumption of good faith belief. A covered entity that uses or discloses protected health information pursuant to
paragraph (j)(1) of this section is presumed to have acted in good faith with regard to a belief described in paragraph
(G)(1)() or (ii) of this section, if the belief is based upon the covered entity's actual knowledge or in reliance on a
credible representation by a person with apparent knowledge or authority.

(k) Standard: Uses and disclosures for specialized government functions.

(1) Military and veterans activities.

(i) Armed Forces personnel. A covered entity may use and disclose the protected health information of individuals
who are Armed Forces personnel for activities deemed necessary by appropriate military command authorities to
assure the proper execution of the military mission, if the appropriate military authority has published by notice in
the Federal Register the following information:

(A) Appropriate military command authorities; and

(B) The purposes for which the protected health information may be used or disclosed.

(ii) Separation or discharge from military service. A covered entity that is a component of the Departments of
Defense or Homeland Security may disclose to the Department of Veterans Affairs (DVA) the protected health
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information of an individual who is a member of the Armed Forces upon the separation or discharge of the
individual from military service for the purpose of a determination by DVA of the individual's eligibility for or
entitlement to benefits under laws administered by the Secretary of Veterans Affairs.

(ii1) Veterans. A covered entity that is a component of the Department of Veterans Affairs may use and disclose
protected health information to components of the Department that determine eligibility for or entitlement to, or
that provide, benefits under the laws administered by the Secretary of Veterans Affairs.

(iv) Foreign military personnel. A covered entity may use and disclose the protected health information of
individuals who are foreign military personnel to their appropriate foreign military authority for the same purposes
for which uses and disclosures are permitted for Armed Forces personnel under the notice published in the Federal
Register pursuant to paragraph (k)(1)(i) of this section.

(2) National security and intelligence activities. A covered entity may disclose protected health information to
authorized federal officials for the conduct of lawful intelligence, counter-intelligence, and other national security
activities authorized by the National Security Act (50 U.S.C. 401, et seq.) and implementing authority (e.g.,
Executive Order 12333).

(3) Protective services for the President and others. A covered entity may disclose protected health information to
authorized Federal officials for the provision of protective services to the President or other persons authorized by
18 U.S.C. 3056 or to foreign heads of state or other persons authorized by 22 U.S.C. 2709(a)(3), or for the conduct
of investigations authorized by 18 U.S.C. 871 and 879.

(4) Medical suitability determinations. A covered entity that is a component of the Department of State may
use protected health information to make medical suitability determinations and may disclose whether or not the
individual was determined to be medically suitable to the officials in the Department of State who need access to
such information for the following purposes:

(1) For the purpose of a required security clearance conducted pursuant to Executive Orders 10450 and 12968;

(i1) As necessary to determine worldwide availability or availability for mandatory service abroad under sections
101(a)(4) and 504 of the Foreign Service Act; or

(iii) For a family to accompany a Foreign Service member abroad, consistent with section 101(b)(5) and 904 of the
Foreign Service Act.

(5) Correctional institutions and other law enforcement custodial situations.

(1) Permitted disclosures. A covered entity may disclose to a correctional institution or a law enforcement official
having lawful custody of an inmate or other individual protected health information about such inmate or
individual, if the correctional institution or such law enforcement official represents that such protected health
information is necessary for:
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(A) The provision of health care to such individuals;

(B) The health and safety of such individual or other inmates;

(C) The health and safety of the officers or employees of or others at the correctional institution;

(D) The health and safety of such individuals and officers or other persons responsible for the transporting of
inmates or their transfer from one institution, facility, or setting to another;

(E) Law enforcement on the premises of the correctional institution; or

(F) The administration and maintenance of the safety, security, and good order of the correctional institution.

(i1) Permitted uses. A covered entity that is a correctional institution may use protected health information of
individuals who are inmates for any purpose for which such protected health information may be disclosed.

(iii) No application after release. For the purposes of this provision, an individual is no longer an inmate when
released on parole, probation, supervised release, or otherwise is no longer in lawful custody.

(6) Covered entities that are government programs providing public benefits.

(1) A health plan that is a government program providing public benefits may disclose protected health information
relating to eligibility for or enrollment in the health plan to another agency administering a government program
providing public benefits if the sharing of eligibility or enrollment information among such government agencies or
the maintenance of such information in a single or combined data system accessible to all such government agencies
is required or expressly authorized by statute or regulation.

(i1) A covered entity that is a government agency administering a government program providing public benefits
may disclose protected health information relating to the program to another covered entity that is a government
agency administering a government program providing public benefits if the programs serve the same or similar
populations and the disclosure of protected health information is necessary to coordinate the covered functions of
such programs or to improve administration and management relating to the covered functions of such programs.

(7) National Instant Criminal Background Check System. A covered entity may use or disclose protected health
information for purposes of reporting to the National Instant Criminal Background Check System the identity of
an individual who is prohibited from possessing a firearm under 18 U.S.C. 922(g)(4), provided the covered entity:

(1) Is a State agency or other entity that is, or contains an entity that is:
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(A) An entity designated by the State to report, or which collects information for purposes of reporting, on
behalf of the State, to the National Instant Criminal Background Check System; or

(B) A court, board, commission, or other lawful authority that makes the commitment or adjudication that
causes an individual to become subject to 18 U.S.C. 922(g)(4); and

(i1) Discloses the information only to:

(A) The National Instant Criminal Background Check System; or

(B) An entity designated by the State to report, or which collects information for purposes of reporting, on
behalf of the State, to the National Instant Criminal Background Check System; and

(iii)(A) Discloses only the limited demographic and certain other information needed for purposes of reporting to
the National Instant Criminal Background Check System; and

(B) Does not disclose diagnostic or clinical information for such purposes.

(1) Standard: Disclosures for workers' compensation. A covered entity may disclose protected health information as
authorized by and to the extent necessary to comply with laws relating to workers' compensation or other similar
programs, established by law, that provide benefits for work-related injuries or illness without regard to fault.

Credits
[67 FR 53270, Aug. 14, 2002; 78 FR 5699, Jan. 25, 2013; 78 FR 34266, June 7, 2013; 81 FR 395, Jan. 6, 2016]

SOURCE: 65 FR 50365, Aug. 17, 2000; 65 FR 82802, Dec. 28, 2000; 66 FR 12434, Feb. 26, 2001; 68 FR 8374, Feb. 20,
2003; 71 FR 8433, Feb. 16, 2006; 74 FR 42767, Aug. 24, 2009; 78 FR 5692, Jan. 25, 2013; 78 FR 5695, Jan. 25, 2013,
unless otherwise noted.

AUTHORITY: 42 U.S.C. 1302(a); 42 U.S.C. 1320d-1320d-9; sec. 264, Pub.L. 104-191, 110 Stat. 2033-2034 (42 U.S.C.
1320d-2(note)); and secs. 1340013424, Pub.L. 111-5, 123 Stat. 258-279.; 42 U.S.C. 1320d-2, 1320d-4, and 1320d-9;
sec. 264 of Pub.L. 104-191, 110 Stat. 2033-2034 (42 U.S.C. 1320d-2 (note)); and secs. 13400-13424, Pub.L. 111-5, 123
Stat. 258-279.
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South Carolina
Commission on Prosecution Coordination

Prosecution CLE Series™

“Getting, Storing, Retaining and Releasing
Evidence: Legal and Practical Considerations”

Florence, South Carolina
July 24,2017

SECTION 2

“Collecting, Preserving, and Storing Evidence”

Amy Stephens
Evidence Control Technician
South Carolina Law Enforcement Division
Columbia, South Carolina
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Collection, Preservation, and
Submission of Evidence

Amy Stephens
Forensic Technician
Evidence Control
South Carolina Law Enforcement Division

SLED Forensic Services Laboratory
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Purpose of the Laboratory

m To provide the criminal justice
system in South Carolina with a
full-service forensic laboratory

m  To employ persons of the highest
possible ethical and educational
standards and furnish them with
the necessary training

m  To perform work with a high
degree of accuracy, quality, and
efficiency

m  Composed of the following
departments: Computer Crimes,
Crime Scene, DNA Casework, DNA
Database (CODIS), Drug Analysis,
Evidence Control, Firearms, Latent
Prints, Questioned Document,
Toxicology and Trace Evidence

What is the role of the
Evidence Control Department?
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Evidence Control Department

m Login and transfer evidence for
forensic analysis

m Provides information to law
enforcement agencies
regarding types of services
provided by laboratory
departments

m Assists law enforcement
agencies with submission
procedures

m Assists law enforcement
agencies with questions
regarding location of
evidence/status of cases

Evidence Control Department

m Coordinates all
evidence room
operations

m Testifies in court
regarding Chain of
Custody
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Importance of
Evidence/Property Custodians

m Preserves the chain of
custody for items of
evidence located in an
Evidence Room

m Ensures that evidence is
maintained in a secure
manner and maintains
the integrity of evidence

m Manages the daily
operations of an Evidence
Room

Overview of SLED Evidence Room
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SLED Evidence Room Stats

m Evidence Control is
responsible for
approximately 64,000
items of evidence

m The majority of evidence
maintained by Evidence
Control is controlled
substances, DNA
evidence, and SLED
evidence

m In 2017, Evidence Control
returned/released 35,000
items of evidence to
submitting agencies

SLED Evidence Room —
Prior to Renovation
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SLED Evidence Room —
A Renovation

-

Firearms Evidence Storage
*Before and After*

[ ™K
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Purpose of an Evidence Room

m An Evidence Room is a
secure facility used to
store/retain evidence in
criminal cases and
investigations

m Evidence Rooms may
contain physical evidence,
case files, or other
documentation (Chains of
Custody, Destruction
Forms)

Characteristics of an
Evidence Storage Area

m Design space according
to types of evidence (box
size or bag size)

m Consider level of security
(drugs/weapons/jewelry/
money)
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Evidence Room Management

m  Control access (document escorted
entries via log book)

m  Assign specific bin locations — barcode
tracking or written labels

m  Conduct routine inventories (physical
vs. electronic)

m  Conduct routine facility inspections
(cleanliness, integrity being
maintained, directives being followed,
protection from damage/deterioration,
proper evidence disposal)

m  Separate locked area for Controlled
Substances/Weapons/Jewelry/Money

m  Always document the reason for the
transfer of evidence (Returned to
Agency/Owner, Transferred for court
purposes)

m  Documentation is IMPORTANT!!!

m  Many of these are CALEA Standards

Example of Entry Log

EVIDENCE ROOM 150 1LLOG
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Evidence Room Organization

m  Envelopes and Evidence Pouches can
be filed in numerical order in
bins/containers/boxes for easy
retrieval — the use of bins enhances
the organization of an Evidence Room

m  Place bigger items in boxes (clothing)
— easier to orEanize than paper bags,
easier to stack if needed, protects the
evidence

m If you do not have an electronic
tracking system, create a folder for
each case and file them in numerical
order in a file cabinet — keeps all
paperwork/documentation for that
case in one place and easy to locate

m  Each shelf containing evidence should
be numbered for easy retrieval and
chain of custody purposes

Evidence Room Organization

m Keep Evidence Room clear of
clutter

m Consider special storage area for
the 24 enumerated case types in
the Preservation of Evidence Act
(Section 17-28-320 (A)) as well as
special labeling

m Each package containing evidence
should be appropriately labeled
with an agency case number and
item description for easy
identification

m Evidence Control relies on an item
description for verification
purposes when evidence is
submitted for analysis

m Consider special labeling for items
considered “valuable” — jewelry,
money
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Policy and Procedures

Log-in procedures (tracking)
Custody procedures (uninterrupted)
Method of seizure/collection

Item inventory/description
Packaging/labeling procedures
Security measures (varying levels)
Establish/assign levels of authority
Reconciliation/Corrective Actions

Highly important to have policies and procedures in
place and even more important to follow these policies
and procedures on daily basis

Evidence Tracking

n IUsbe Ibarcorgje Ialglels c%r regular
abels with an identification PR Oa of ' B¢ -
number;/letter written on the label BB (B LI RIHLR T e e
to document speairic bmysnert (|1 |1 NIAIMNATHAIATAI OO
locations Bin 17 Shelf D

m Each time a transfer takes place, v
electronically or manually
document the bin/shelf location —

document the date/time of
transfer

m By marking the bin/shelves with
numbers or letters, evidence will
be easily located

m Evidence packages should be
Enarked with uniqug idelntt)ifiers
agency case number, la
number) o

m Each case must have an electronic
or manual chain of custody
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Evidence Room Security

m Evidence Room must be secure —
lock and key, alarm system, key
card

m Evidence Room access should be
limited to authorized personnel
(Evidence Custodian) — personnel
responsible for the property and
evidence room

m  Keep a log book of all escorted
entries in the Evidence Room

m Install security cameras
m Determine distribution of keys

m Establish order of emergency
notifications (On-Call Schedule)
m  Make provisions for storage of

evidence should the property
room be closed

Storage Lockers

m In the event the evidence
room is closed, storage
lockers can be utilized to
deposit evidence

m Only an Evidence
Custodian should have
access to keys to open
lockers

m Verify that evidence is
sealed properly by officer
that deposits evidence
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Storage of Evidence

Preservation/Storage of
DNA Evidence

m Avoid storing biological
evidence in areas prone to
high humidity

m Temperature and humidity
controlled environments (room
temperature) are acceptable
for long-term storage of
properly dried and packaged
DNA evidence

m Long-term refrigeration
without humidity control can
introduce damp conditions
from condensation and
encourage mold

m Refrigerate Sexual Assault Kits
prior to submission
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Long-Term Storage of Evidence

m Evidence (Clothing, GSR Kits, Latent Lifts) must be stored at room
temperature

m Toxicology Evidence:

— Tissues (brain, liver) must be frozen

— Liquids (blood, urine, bile) must be refrigerated
m  DNA Evidence:

— Liquid blood must be refrigerated

— Bones/Food must be frozen

— Swabs, Clothing can be maintained in the Evidence Room at room
temperature

m CSC Kits — recommended that they are refrigerated Erior to analysis —
Toxicology evidence or a liquid blood standard may have been collected
= After analysis, CSC kits can be stored at room temperature
m Ensure that evidence is dry (bloody clothing) before packaging for storage
m Recommend that a Temperature Log is maintained for the refrigerators and
freezers containing evidence

Temperature Control Record

Evidence Room 150
Temperature Control Record
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Long-Term Evidence Storage

m Firearms Evidence:

— Guns should be packaged
in gun boxes if possible —
envelopes, paper bags can
tear and can pose a hazard
for custodians

— Cartridge cases/fired
bullets can be packaged in
an envelope/evidence bag

— All weapons should be
unloaded prior to placing
into storage

m All evidence should be properly
packaged prior to placing in
Evidence Room for long-term
storage — secure with packing
tape and evidence tape

Secure Storage for Large Items

m Vehicles
m Bicycles
m Appliances

m External areas, such as
impoundment lots, are
vulnerable. When
assessing the degree of
security, weigh the
importance of the
property and
consequences if it is
stolen, damaged, or
contaminated while in
custody
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Chain of Custody

Purpose of Chain of Custody

m Electronic or manual documentation of the descriptive
inventory and physical location of evidence and/or
biological material

m Generated and maintained by recording each physical
transfer of evidence

— Person to person
— Person to storage location
m Important for court purposes

m Important for the Evidence Preservation Act —
documentation that evidence was secure at all times
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Chains of Custody
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Evidence Inventory

Audit/Inventory

m An Annual Audit of all
property/evidence should
be conducted by a
supervisor not routinely
or directly connected with
this function

m An Inventory of all
evidentiary items should
be performed if custodian
responsibility transfers
(conducted jointly with
new custodian and other
designee)
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Facility Inspections

m Inspection for adherence to procedures
m Recommend semi-annual

m Characteristics to Inspect:
— Cleanliness
— Integrity being maintained
— Directives being followed
— Protection from damage/deterioration
— Proper evidence disposal

Unannounced Inspections

m Conducted as directed
by person of authority

m Can include:

— Sealing and labeling of
containers

— Computer location vs.
physical location

— Inspection of log-book
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Collection of Evidence

General Evidence Collection Tips

m  Upon the collection of evidence, the
following information should be written
on the packaging:

— Item Description

— Name/Initials of individual collecting
evidence

— Date and time evidence was collected

m  This information is used for
identification purposes during
inventory as well as court procedures

m  Wear gloves when collecting evidence
— helps prevent cross-
contamination/transfer

m Do not breathe, talk, or sneeze on
evidence if collecting for DNA purposes

m  Drug evidence (powder, pills, rocks)
should be placed in separate plastic
bags prior to sealing in BEST Kit

m  Hypodermic syringes must be placed
in plastic safety tube
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Sealing of Evidence

m  Evidence that can be reasonably sealed should be sealed with evidence tape as soon
as it is collected (Swabs, Latent Lifts, GSR Kits, Clothing)

m  Evidence must be sealed in order to protect the integrity of the evidence and to
ensure that the evidence remains secure during the transfer/storage process

m As an Evidence Custodian, if you receive evidence that is not sealed by the collecting
officer, have them seal the evidence prior to accepting the evidence or document
that you received the evidence unsealed

= The initials of the submitting/sealing officer and the date the evidence was sealed
should be on the evidence tape

Collection of DNA Evidence

m Great care must be taken in the collection and preservation of DNA
evidence due to potential for cross contamination and degradation

m Wear disposable gloves and change them often while collecting or
handling evidence

m Instruments (scissors/tweezers? should be disposable or cleaned
thoroughly before and after collection of each sample

m Avoid talking, sneezing, and coughing over evidence

m Avoid touching your face, nose, mouth, and hair when collecting
and packaging evidence

m Care must be taken to minimize potential contamination

m Generally, items should be packaged separately (especially those
items that may contain DNA from different sources) into new paper
bags or envelopes
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DNA Evidence

m If your agency closes a
case for any reason,
please notify SLED so the
evidence can be returned

Packaging of Evidence
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Packaging Recommendations

m Utilize packaging that preserves
the integrity of the evidence:

— Prevent alteration, contamination,
destruction, tampering,
deterioration, or loss of evidence

— Types of packaging that should be
used: boxes, gun boxes,
envelopes, heat sealable pouches,
knife boxes, sharps containers

- Use apdpropriately sized packaging
for evidence

- Pa[per bags should be used for the
collection of evidence - not for
long-term storage of evidence

— Drug evidence should be
packaged in tamper-proof
packaging (BEST Kits)

— Conduct routine inspections of
packaging to ensure
seals/packaging are intact

How “"NOT"” to Package Evidence

m Do NOT use staples
when packaging
evidence

— Staples can be
biohazardous and
harmful

— Staples can potentially
contaminate evidence
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Packaging of Wet Evidence

m Always allow evidence to
dry prior to placing in
packaging

m Can cause deterioration
or degradation of
evidence (mold, mildew)

m Sample may not be
suitable for analysis

m Do not blow on the

evidence to speed up the
drying process

Packaging of “Sharp” Evidence

m Do not package sharp objects in
envelopes or bags — boxes or
sharps containers should always
be used

m Can be biohazardous
Can be harmful to individual
opening package
Can contaminate evidence

m Examples of sharp evidence:
knives, box cutters, scissors

m Boxes/sharps containers help keep
the evidence safe and secure
while protecting individual
handling evidence

m Label packaging that contains
sharp evidence
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Sharps Label

Packaging of DNA Evidence

m Air-dry evidence thoroughly before packaging into paper
bags or envelopes

m Avoid moisture and air-tight packaging — this allows
mold to grow and may affect the ability to obtain DNA
reséljlts — NO PLASTIC BAGS upon initial collection of
evidence

m Avoid folding items while wet — may cause the transfer
of stains from one area of the item to another

m Dry items out of direct sunlight in @ manner that
prevents cross-contamination

m Direct sunlight and extreme heat are harmful to DNA —
avoid storing evidence in locations that may get hot such
as a room with no air conditioning or trunk of a police
car
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Secure Packaging of
Firearms Evidence

Unsafe Packaging of Firearms Evidence
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Unsafe Packaging of Firearms Evidence

Unsafe Packaging of Firearms Evidence
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Proper Way to Secure Firearms
for Storage and Transportation

m Contact the Firearms
Department if there are
questions regarding
proper packaging or
proper way to secure a
firearm

Submission of Evidence
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New Submission Procedure-
Evidence Submission Lockers

Evidence Submission Lockers

New submission procedure went into effect on April 31, 2017

All routine evidence is submitted through the Evidence Submission Lockers instead of
an Evidence Control technician

m Large items of evidence (bicycle, bumpers) and cases with a large amount of
evidence can be submitted through Evidence Control due to size

m  All evidence must be packaged and sealed by submitting agency either prior to arrival
or prior to placing evidence into a locker — responsibility of the agency to package
evidence properly. Evidence Control will be available to assist if needed.

m  All Evidence Locker submissions must be pre-logged through iLAB — choose “Evidence
Submission Lockers” as the delivery type in iLAB

Submission paperwork must be printed and deposited with evidence

All submission paperwork must be fully completed — Chain of Custody submitted with
BEST kits

= Individual physically placing evidence into the lockers must sign the submission
paperwork

= An Incident Report should be submitted with all cases except drug cases
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Evidence Submission Lockers

m Each package containing evidence submitted through the lockers should
contain your agency’s case number and a brief item description for
identification purposes

All current submission guidelines must be followed

Notify Evidence Control Technician immediately if evidence is wet

m Notify Evidence Control Technician if submitting a loaded weapon — DO
NOT BRING INTO LABORATORY UNTIL RENDERED SAFE!!!

m If resubmitting evidence, do not remove the evidence from the original
SLED packaging

m Paper bags will not be accepted through the Evidence Submission Lockers —
must be packaged in heat seal pouch, envelope, or box

m Contact Evidence Control if there are questions regarding packaging or
submission of evidence through the Evidence Submission Lockers

m  Step-by-Step instructions are located in the lobby area of the Evidence
Submission Lockers

m  An Evidence Control technician will be available to assist with pam;
evidence and depositing evidence iinto tive Evidience Suixmission

Evidence Submission Lockers

“Said to Contain” Policy
Original submission paperwork will be returned to submitting agency
Evidence Submission Receipts are available for download on iLAB

If submission paperwork is not signed, the submitting official will be
contacted and must return to sign the paperwork before evidence will be
logged in

m If evidence is received unsealed, photos will be taken of the condition of
the evidence when received and a note will be made on the Chain of
Custody that is provided to the courts regarding the condition of the
evidence.

m  Sexual Assault Cases: The CSC Kit box will be photo documented by
Evidence Control which will capture case information and Chain of Custody
information. After all evidence is removed and photos have been taken of
the box, the box will be disposed of by Evidence Control.
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How “"NOT” to Submit Evidence

m Poses a biological
hazard

m Evidence could be
compromised

m There may not be
enough sample
available for analysis

m Potential concern if
case goes to trial

Submission of Drug Evidence

Verify that BEST Kit is sealed

Verify that sealing official has printed, signed, and dated the BEST Kit
New BEST Kits

Verify that the Chain of Custody (Rule 6, Form B and/or C) is completed
prior to arrival

Only submit paraphernalia, non-evidentiary items, or sharp objects if they
are absolutely essential to a case

m Sharps must be packaged in a sharps container prior to submission

m Do not submit wet powders, tablets, or other wet suspect materials in a
BEST Kit — can affect weight of sample due to solvent that may be used

m  Only a representative sample of liquid seized from clandestine laboratories
will be accepted for analysis — seal samples in glass vials, secure the vials in
plastic bottles, and then seal bottles in plastic bags to prevent leakage

m If submitting evidence that may contain hazardous substances, please
document on the Drug Analysis Request Form as well as the outside of the
BEST Kit/Packaging

m Be cautious when field-testing drug evidence
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Submission of Drug Evidence

m Submissions containing whole plants should be packaged and
labeled separately to prevent cross-contamination between plants

m In cases involving seizures of less than 100 plants, all plants should
be photographically documented. The leaves and buds from each
plant should then be removed from the stalks and packaged
separately to prevent cross-contamination. This type of case will be
based on weight.

m In cases involving 100 plants or more, all plants should be
photographically documented. Once documentation is completed, a
representative sample from each plant should be taken and
packaged separately to prevent cross-contamination. This type of
case will be based on the number of plants.

New BEST Kits
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Submission of DNA Evidence

m Buccal swabs should always be
packaged separately

m The Laboratory will accept 5
items of DNA evidence for
Violent Crimes and 2 items of
DNA evidence for Non-Violent
Crimes

m Always submit a victim’s
known standard if applicable

m Attempt to obtain/submit
subject’s known standard

CODIS

m CODIS is an investigative tool

m Even though a sample for an
individual may have been
collected for CODIS, we must
have a standard from the
subject or a reason why one
was not collected and
submitted

m CODIS is regulated by the FBI
with strict guidelines

m Adequate documentation of
the crime must be submitted
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SUBMISSION OF TOXICOLOGY EVIDENCE

m Rapid Panel vs.
Expanded Panel

Return of Evidence

m  Please be prepared to receive evidence
that is ready for return to your agency

m  Toxicology evidence will be returned
after analysis — evidence will have to
be refrigerated/frozen upon return to
your agency

= Blood tubes submitted for DNA will be
returned after analysis — evidence will
need to be refrigerated upon return to
your agency

m  Notify SLED if evidence no longer
requires analysis

m Lists of evidence with open
assignments are being sent to Judicial
Circuits to determine status of cases
as well as if all evidence submitted in a
particular case requires analysis
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iLAB

ILAB Capabilities

m Internet based program which allows agencies to pre-log
evidence prior to submission

m Enter case information, victim/subject information, items
of evidence, and forensic analysis requests

Receive completed Forensic Services reports
Track the status of evidence submitted
Retrieve Evidence Submission Receipts

Email ilabrequests@sled.sc.gov for password reset, new
accounts
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Preservation of Evidence Act
Section 17-28-320

Is your Agency complying?

What is the Preservation of
Evidence Act?

m There are 24 offenses in which the physical evidence or
biological material must be preserved If they are related
to the conviction or adjudication of a person

m The Evidence Act requires that all physical evidence and
biological material related to the conviction or
adjudication - obtained by trial or plea - be preserved

m “Biological material” means any blood, tissue, hair,
saliva, bone, or semen from which DNA marker
groupings may be obtained. This includes material
catalogued separateg on slides, swabs, or test tubes or
present on other evidence includinﬁ, but not limited to,
clothing, ligatures, bedding, other household material,
drinking cups, or cigarettes
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Offenses

Murder

Killing by Poison

Killing by stabbing or thrusting
Voluntary manslaughter
Homicide by child abuse

Aiding and abetting a homicide by
child abuse

Lynching in the first degree

Killing in a duel

Spousal sexual battery

CSC in the first degree

CSC in the second degree

CSC in the third degree

CSC with a minor

Arson in the first degree resulting in
death

Burglary in the first degree for which
the person is sentenced to 10 years or
more

Armed robbery for which the person is
sentenced to 10 years or more
Damaging or destroying a building,
vehicle, or property by means of an
explosive incendiary resulting in death
Abuse or neglect of a vulnerable adult
resulting in death

Sexual misconduct with an inmate,
patient, or offender

Unlawful removing or damaging of an
airport facility or equipment resulting
in death

Interference with traffic-control
devices or railroad signs or signals
resulting in death

Driving a motor vehicle under the
influence of alcohol or drugs resulting
in death

Obstruction of railroad resulting in
death

Accessory before the fact

What does the Evidence Act mean for
Evidence Custodians?

m In Section 17-18-310 of the Evidence Act, a Custodian of Evidence is

described as an agency or political subdivision of the State
includinﬁ, but not limited to, a law enforcement agency, a solicitor’s
e

office, t

Attorney General’s Office, a county clerk of court, or a

state grand jury that possess and is responsible for the control of
evidence during a criminal investigation or proceeding, or a person
ordered by a court to take custody of evidence during a criminal

investigation or proceeding

In short, an Evidence Custodian is an entity who has “control” of the
evidence and is considered the responsible party during a criminal

investigation or proceeding

Chain of Custody

Able to locate evidence
Security of evidence
Integrity of evidence

m The Evidence Custodian has the following responsibilities:

88
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Complying with the Evidence Act

m Identify cases in which evidence must be preserved —
complete an audit of your evidence room to determine
which cases have evidence, type of evidence, location of
evidence, and any documentation related to that
case/evidence

m After identifying the cases, contact the Solicitor’s Office
to determine the status of each case — the following
questions should be asked:

— Charges pending?
— Charges pursued?

— Has case been resolved? If so, how was the case resolved? —
Conviction (trial or plea) or other dismissal (PTI)

— Sentencing?

Length of Time Evidence Must be Preserved
*Trial Convictions*

m Defendants convicted by bench or jury
trial

m Physical evidence and biological material
must be preserved until the person is:
— Released from incarceration
— Dies while incarcerated

— Executed for the offense enumerated in
Section 17-28-320 (A)
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Length of Time Evidence Must be Preserved
*Conviction by Plea*

m Defendants convicted or adjudicated on a
guilty (nolo contendere) plea

m Physical evidence and biological material
must be preserved for:
— Seven years from the date of sentencing
— Person is released from incarceration
— Dies while incarcerated

— Executed for the offense enumerated in
Section 17-28-320 (A)

What if a defendant is released
from confinement?

m Evidence must still be
preserved if a defendant
is released from
confinement on
probation, parole, or
community supervision
program

— Defendant could have the
above revoked and return
to prison to complete
remainder of sentence
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Registration Requirements

m After a defendant has been convicted or adjudicated for
an offense listed in Section 17-28-320 (A), the Evidence
Custodian must register with SCDC or SCDJJ]

m To register with SCDC, go to
https://sword.doc.state.sc.us/jail/

m SCDC Registration can be completed on-line

m To register with SCDJ]J, contact the Office of the SC
Inspector General

m It is a requirement that SCDC or SCDJJ notify an
Evidence Custodian if a defendant is released, dies, or is
executed

Sacure ACCess §] This w  others will be denied access.
e ates here,

rders, count unty’s

¥ ity - it is the co
Jete expunged records from the SC-SWORD database

Copyright © 2002-

[Version: 24,11 Built: (4/03/2015 03:23:20 PM Tme: 10:21:15 AM]
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COE Registration Form

6182018

6182015

Where do we store the
preserved evidence ?

m  Choose a specific area to store
evidence that should be preserved
— easily accessed and easy to
determine where this type of
evidence is located in your
Evidence Room

m  Mark the evidence with a specific
label (DNA ACT or EVIDENCE
ACT R to ensure the evidence is
easily identifiable

m If you do not have the facilities
gsmaller departments? or if the
unds are not available to build a
facility, contact your local Sheriff’s
Office to determine if they can
help store evidence that must be
preserved éconditions of storage
would need to be contracted
between departments)
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Criminal Liability for Evidence Custodians

m Section 17-28-350 provides that it is a misdemeanor offense for a
custodian of evidence to willfully and maliciously destroy, alter,
conceal, or tamper with physical evidence or biological material that
is required to be preserved under the Act with the intent to impair
the integrity of the physical evidence or biological material, prevent
the physical evidence or biological material from being subjected to
DNA testing, or prevent the production or use of the physical
evidence or biological material in an official proceeding

m Important for an Evidence Custodian to be able to locate the
physical evidence or biological material at any time

m Ensure that a Chain of Custody is maintained at all times

m Ensure that the evidence has been kept in a safe and secure
manner

Destruction/Disposition Procedures

m Establish retention guidelines in accordance with the SC
Preservation of Evidence Act (Section 17-28-320)

m Follow guidelines for Early Destruction or Release of
Evidence (Section 17-28-340)

m Create Form — Authorization of Destruction
— Investigating Officer should authorize destruction
— Means of destruction should be documented

m Require witness to all destructions (2 Man Rule)
m Return property to owners

m If in doubt about destroying or returning evidence,
contact proper legal authority
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Forensics Services Destruction Form
|

South Carolins Law Enforccment Division (S1.ED}
Forensic Services Laboratory

m Individual authorizing g
destruction E ‘

m Case number and
items authorized to
be destroyed

- —L —
m Notarize S——

(SIGNATURE) ATy

m Means of Destruction oo

m Individuals —
destroying/witnessing
destruction -

. THAT APPLY)
DA __DKCGANALYSIS  __FIRFARMS
Qu

TSignarure of Nowy Pubho)

Dltcinezwer [ Biohazars Waste [ Frcamalipl.  [Ished  [Jomer
(BRINTNAME) ISIGNATURE) . (DATEY

(DATEY

Early Disposition of Evidence

m Evidence custodian may petition General Sessions Court
or Family Court in which the person was convicted or
adjudicated for an order allowing physical evidence or
biological material to be destroyed/disposed of prior to
the required storage time only under the following
circumstances:

— The physical evidence/biological material must be returned to

the rightful owner, size of item makes retention unfeasible , or
required to be disposed of by law
— DNA evidence was previously introduced at trial, was found to

be inculpatory, and all appeals and post-conviction procedures
have been exhausted
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CAUTION!!I

m If you have evidence in your
evidence room in which the
case is pending trial, on
appeal, or if a defendant is
pursing post-conviction relief,
DO NOT DESTROY!!!!

m If you are in doubt about
returning/disposing of any
evidence, contact your
Solicitor’s Office prior to
disposing of the evidence

m Use CAUTION when
determining if evidence should
be destroyed!!!! — You could
be held LIABLE!!!

Evidence Destructions

m Has your agency destroyed, disposed of, or
returned to owner any evidence/records since
October 8, 20087

— If evidence was destroyed/disposed of/returned to
owner due to lack of knowledge about the Evidence
Act:

= A record should be made to document the case number, type
of evidence, how the evidence was disposed of, the date
evidence was disposed of, the individuals involved with the
disposition, and why evidence was disposed of

» The record should be forwarded to your Solicitor’s Office

= Policies/Procedures should be developed to prevent the
unwilling disposal of evidence (Destruction Form)
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Improper Destruction of Evidence

m What if an evidence custodian has been made aware of
the Act and destroys/returns/disposes of the evidence
covered by the Act?

— The agency should conduct an investigation immediately to
determine if destruction/disposition was willful misconduct or
gross negligence

— A record should be made documenting case number, type of
evidence destroyed/disposed of, manner of disposal, date of
disposal, individuals involved, and reason for disposal

— Record should include result of investigation and response to the
destruction of the evidence

— A copy of the report should be forwarded to the Solicitor’s Office

Improper Destruction of Evidence

m Consequences of willful misconduct:
— Discipline/termination
— Criminal liability for the responsible person
— Civil liability for the responsible person and
agency
m Consequences of gross negligence:
— Discipline/termination

— Civil liability for responsible person and
agency
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Additional Training

m International
Association of
Property and
Evidence

® WWW.iape.org

Thank You

Amy Stephens
astephens@sled.sc.gov
803-896-7302
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South Carolina
Commission on Prosecution Coordination

Prosecution CLE Series™

“Getting, Storing, Retaining and Releasing
Evidence: Legal and Practical Considerations”

Florence, South Carolina
July 24, 2017

SECTION 3

“Retaining, Releasing, and Destroying Evidence: Obligations and
Restrictions Imposed by the South Carolina Preservation of
Evidence Act (and penalties sand Liability for Noncompliance)”

Amie L. Clifford
Education Coordinator
S.C. Commission on Prosecution Coordination
Columbia, South Carolina
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Presentation on

“The Preservation of Evidence Act”

Outline by

Amie L. Clifford* N. Mark Rapoport
Education Coordinator Staff Attorney

South Carolina Commission on Prosecution Coordination
Columbia, South Carolina

DISCUSSION NOTES AND DETAILED OUTLINE

This presentation and outline will provide an overview of the Preservation of
Evidence Act enacted on October 8, 2008, along with some practical considerations for
clerks of court, law enforcement agencies and officers, and prosecutors. One section of
the Act, Section 17-28-350 (criminal liability for noncompliance), became effective on
October 8, 2008, and the remainder became effective on January 1, 2009. This outline
has been updated through February 17, 2016.

l. Review of the Act Itself
A. Section 17-28-310 — Definitions of Terms used in the Act;

(1) “Biological material” means any blood, tissue, hair, saliva, bone, or semen
from which DNA marker groupings may be obtained. This includes material
catalogued separately on slides, swabs, or test tubes or present on other
evidence including, but not limited to, clothing, ligatures, bedding, other
household material, drinking cups, or cigarettes.

(2) “Custodian of evidence” means an agency or political subdivision of the
State including, but not limited to, a law enforcement agency, a solicitor’s
office, the Attorney General’s Office, a county clerk of court, or a state grand
jury that possesses and is responsible for the control of evidence during a
criminal investigation or proceeding, or a person ordered by a court to take
custody of evidence during a criminal investigation or proceeding.

* Qutline originally written in 2010 by Amie L. Clifford. Outline updated by Amie L. Clifford
and N. Mark Rapoport.

! In an opinion, the South Carolina Attorney General has concluded that a coroner falls under the
definition of “custodian of evidence” for purposes of the Act. S.C. Op. Att’y Gen (September 15,
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(3) “DNA” means deoxyribonucleic acid.

(4) “DNA profile” means the results of any testing performed on a DNA
sample.

(5) “DNA record” means the tissue or saliva samples and the results of the
testing performed on the samples.

(6) “DNA sample” means the tissue, saliva, blood, or any other bodily fluid
taken at the time of arrest from which identifiable information can be
obtained.

(7) “Incarceration” means serving a term of confinement in the custody of the
South Carolina Department of Corrections or the South Carolina Department
of Juvenile Justice and does not include a person on probation, parole, or
under a community supervision program.

(8) “Law enforcement agency” means a lawfully established federal, state, or
local public agency that is responsible for the prevention and detection of
crime and the enforcement of penal, traffic, regulatory, game, immigration,
postal, customs, or controlled substances laws.

(9) “Physical evidence” means an object, thing, or substance that is or is about
to be produced or used or has been produced or used in a criminal proceeding
related to an offense enumerated in Section 17-28-320, and that is in the
possession of a custodian of evidence.

At first blush, a literal reading of the words used to define “physical
evidence” might lead the reader to conclude that, in the post-conviction
context, it only includes evidence actually introduced or otherwise “used” in
a criminal proceeding (such as marked for identification only; used for
impeachment purposes, but not admitted; or offered for admission, but not
admitted). However, that does NOT appear to be the definition actually
intended by the Legislature.? Instead, it can only be concluded that the term

2010) (Addressed to Coroner Gary Watts). See also S.C. Op. Att’y Gen (October 12, 2010)
(Addressed to Coroner Gary Watts). Please note that all South Carolina Attorney General
Opinions are found on the Attorney General’s website at www.scag.gov (Opinions Tab).

% The “Preservation of Evidence Act” is relatively new legislation for which there has been no
guidance, through appellate court opinions, from the courts. However, statutes must be
interpreted so as to give effect to the Legislature’s intent in enacting them.

“All rules of statutory construction are subservient to the
one that the legislative intent must prevail if it can be reasonably
discovered in the language used, and that language must be
construed in light of the intended purpose of the statute.”

The Court should give words “their plain and ordinary
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includes all evidence collected in a case, regardless of whether it was used in
a criminal proceeding. See S.C. Op. Att’y Gen (May 12, 2011) (Addressed to
Chief Deputy Coroner Richard Carter).

There are at least two arguments that support the conclusion that the definition
of “physical evidence” means all evidence collected in a case, regardless of
whether it was used in a criminal proceeding.

First, the “Preservation of Evidence Act” is part of larger piece of legislation,
Act 413 of 2009, that included the “Access to Justice Post-Conviction DNA
Testing Act” aimed at providing convicted defendants with the opportunity to
have evidence — which was not previously subjected to DNA testing or not to
the same type of DNA testing — tested to determine whether it possesses any
exculpatory value. Items from which DNA or other forensic evidence has not
been developed is not always introduced at trial. Therefore, it is often evidence
that never played a part in a defendant’s trial that is the focus of a post-
conviction DNA test or testing application. If “physical evidence” were
interpreted to only include those items of evidence actually used in court, the
testing provided for in the “Access to Justice Post-Conviction DNA Testing
Act” could not be accomplished (because the evidence would not have been
retained). See State ex.rel. McLeod v. Montgomery, 244 S.C. 308, 136 S.E.2d
778, 782 (1964) (“When the [legislature] has clearly expressed its intention in
one or more parts of an act, it will be presumed that it had the same intention
in another part unless a different intention clearly appears”).

Second, the “Preservation of Evidence Act” requires that all “physical
evidence” and “biological material ” related to the conviction or adjudication
— obtained by trial or plea — be preserved. Rarely is evidence used in a guilty
plea proceeding. Therefore, there would be no need for the Legislature to
have included convictions and adjudications obtained by gquilty plea if
“physical evidence” only included, in the post-conviction context, evidence
used in a judicial proceeding.

meaning without resort to subtle or forced construction to limit
or expand the statute's operation.” “A statute as a whole must
receive a practical, reasonable, and fair interpretation consonant
with the purpose, design, and policy of the lawmakers.” In
interpreting a statute, the language of the statute must be read in
a sense which harmonizes with its subject matter and accords
with its general purpose. “Any ambiguity in a statute should be
resolved in favor of a just, equitable, and beneficial operation of
the law.”

Courts will reject a statutory interpretation which would
lead to a result so plainly absurd that it could not have been
intended by the Legislature or would defeat the plain legislative
intention.

State v. Sweat, 386 S.C. 339, 688 S.E.2d 569, 575 (2010).
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B. Section 17-28-320: What Evidence must be Preserved, the Conditions for
Preservation, and the Length of Time it Must be Preserved.

1. What Evidence must be Preserved?

In subsection (A) of Section 17-28-320, the legislature has provided that a
custodian of evidence must preserve ALL physical evidence and
biological material related to the conviction or adjudication of a person
for at least one of the following offenses:

(1) murder (Section 16-3-10);

(2) killing by poison (Section 16-3-30);

(3) killing by stabbing or thrusting (Section 16-3-40);
(4) voluntary manslaughter (Section 16-3-50);

(5) homicide by child abuse (Section 16-3-85(A)(1));

(6) aiding and abetting a homicide by child abuse (Section
16-3-85(A)(2));

(7) lynching in the first degree (Section 16-3-210);

(8) Killing in a duel (Section 16-3-430);

(9) spousal sexual battery (Section 16-3-615);

(10) criminal sexual conduct in the first degree (Section 16-3-652);
(11) criminal sexual conduct in the second degree (Section 16-3-653);
(12) criminal sexual conduct in the third degree (Section 16-3-654);
(13) criminal sexual conduct with a minor (Section 16-3-655);

(14) arson in the first degree resulting in death (Section
16-11-110(A));

(15) burglary in the first degree for which the person is sentenced to
ten years or more (Section 16-11-311(B));

(16) armed robbery for which the person is sentenced to ten years or
more (Section 16-11-330(A));
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(17) damaging or destroying a building, vehicle, or property by means
of an explosive incendiary resulting in death (Section
16-11-540);

(18) abuse or neglect of a vulnerable adult resulting in death (Section
43-35-85(F));

(19) sexual misconduct with an inmate, patient, or offender (Section
44-23-1150);

(20) unlawful removing or damaging of an airport facility or
equipment resulting in death (Section 55-1-30(3));

(21) interference with traffic-control devices or railroad signs or
signals resulting in death (Section 56-5-1030(B)(3));

(22) driving a motor vehicle under the influence of alcohol or drugs
resulting in death (Section 56-5-2945);

(23) obstruction of railroad resulting in death (Section 58-17-4090);
or

(24) accessory before the fact (Section 16-1-40) to any offense
enumerated above.

ALERT: The Preservation of Evidence Act only deals with and governs the preservation of
evidence related to 24 specific crimes (and their related offenses) that are enumerated in S.C.
Code Section 17-28-320 (A) (see pages 2-4 herein). Custodians need to be aware that
physical and biological evidence in other cases still needs to be preserved while the cases are
pending at the trial level, while on appeal, and while the defendant is pursuing or is able to
pursue collateral relief (post-conviction relief or federal habeas relief). To avoid violating a
defendant’s constitutional rights (see, €.g., Skinner v. Switzer, 562 U.S. 521 (2011) (holding
DNA tests sought by State prisoner in 81983 action might prove exculpatory) or depriving
the State of the evidence it may need to re-prosecute someone, evidence in all other cases
should still not be destroyed, returned, or otherwise disposed of without reasonable
notification to and approval of the prosecutor’s office or the South Carolina Attorney
General’s Office. See S.C. Op. Att’y Gen (June 17, 2015) (Addressed to Deputy Medical
Examiner James Fulcher, M.D).

Non-prosecutor custodians of evidence should be encouraged to contact the
Solicitor’s Office and the South Carolina Attorney General’s Office (Don Zelenka at
agdzelenka@scag.gov or 803-734-3970 for capital cases, and Ben Aplin at baplin@scag.gov
or 803-734-3727 for all other cases) to determine the status of all cases.
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2. Conditions under which the evidence must be preserved

In subsection (B) of Section 17-28-320, the legislature has provided that
the physical evidence and biological material must be preserved:

(1) subject to a chain of custody as required by South Carolina law;

(2) with sufficient documentation to locate the physical evidence and
biological material; and

(3) under conditions reasonably designed to preserve the forensic
value of the physical evidence and biological material.

a. Chain of Custody
i. General Review of Chain of Custody Requirements
(@) Fungible v. Nonfungible Items

Fungible items are items that are not readily identifiable and
may be easily tampered with or altered, such as blood and
drugs and other controlled substances.

Nonfungible items are items that are distinct physical objects
that can be identified and differentiated by the senses of
observation. They are unique and readily identifiable, such as
a gun with a serial number.

Fungible items: A party offering fungible items as evidence
must establish a chain of custody. State v. Cribb, 310 S.C. 518,
426 S.E.2d 306 (1992); State v. Governor, 362 S.C. 609, 608
S.E.2d 474 (Ct. App. 2005); State v. Joseph, 328 S.C. 352, 364,
491 S.E.2d 275, 281 (Ct. App. 1997).

Where a fungible item has passed through several hands, the
evidence must not leave to conjecture who had it and what was
done with it between the seizure of the evidence and any
analysis (and, perhaps, even through its presentation at any
trial). Therefore, Law enforcement should take steps to ensure
that each person in the chain of possession is identified — who
had it, from where he or she got it, what they did with it, who
they gave it to, and any notes or comments about the condition
of the item.

At trial, the proof of chain of custody for fungible items need
not negate all possibility of tampering, but only must establish
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a complete chain of evidence as far as practicable. Id.; State
v. Williams, 297 S.C. 290, 376 S.E.2d 773 (1989); State v.
Glenn, 328 S.C. 300, 492 S.E.2d 393 (Ct. App. 2004).

e Rule 6, SCRCrimP: Additional Way of Establishing Chain
of Custody for Drugs

The South Carolina Rules of Criminal Procedure provide
an alternative way to establish a chain of custody for
controlled substance or other substance regulated by Title
44, Chapter 53 of the Code of Laws or Rule 61-4 of the
Department of Health and Environmental Control. Rule 6
provides that a certified or sworn statement signed by each
person having custody of that he or she delivered it to the
next person stated is sufficient to establish the chain of
custody without the necessity of the person(s) who signed
the statement being present in court provided: (1) the
statement contains a sufficient description of the substance
or its container to distinguish it; (2) the statement says the
substance was delivered in substantially the same condition
as when received; and the defendant does not demand that
persons in the chain appear in court.

To take advantage of Rule 6(b), the “Chain of Physical
Custody or Control” Forms B (for person who initially
takes possession of substance) and C (for use when anyone
else takes possession of the substance — even temporarily)
should be used. These forms have been approved by the
Supreme Court of South Carolina, and can be found in the
forms appendix to the South Carolina Rules of Criminal
Procedure (and included in the appendix to this outline;
they can also be found online by going to
http://www.sccourts.org/forms and inserting “custody” into
the Search #2 box). See State v. Sweet, 374 S.C. 1, 647
S.E.2d 202, 206 (2007) (South Carolina Supreme Court
held that chain of custody of drugs purchased from
unknown informant was defective, because none of the
witnesses in the chain of custody who monitored the audio
of the purchase inside the motel room were able to identify
the voice of the defendant, and there was an absence of
testimony from the unknown informant which failed to
establish the identity of each person who handled the
evidence).

NOTE: While the forms for Rule 6 were approved by the
Court for purposes of controlled substances, they provide a
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good example of the information a good chain of custody
form for any type of evidence must contain.

Non-Fungible items: The legal chain of custody requirement
(what the prosecution is required to prove at trial to have
evidence admitted) is not the same when non-fungible evidence
is offered. With non-fungible evidence, all that is required is
identification and a showing of relevance. However, law
enforcement should still take steps to ensure that each person
in the chain of possession is identified — who had it, from
where he or she obtained it, what they did with it, who they
gave it to, and any notes or comments about the condition of
the item.

(b) Other Considerations

Criminal defendants have a constitutional right to confront the
witnesses against them. This right extends to those persons
involved in the chain of custody. For that reason, law
enforcement agencies should ensure that their records not only
establish a legally sufficient chain of custody, but that they also
contain enough information to allow for the identification and
location of an officer in the chain, even years after the evidence
was collected or tested, or in the event the officer is no longer
employed by the agency.

b. Sufficient Documentation Aimed at Assisting Others Locate the
Evidence

By statutorily requiring sufficient documentation to locate the
evidence, the legislature appears to be requiring more than just a
simple evidence log listing items of evidence collected in a case and
chain of custody forms. It would appear that each agency with an
evidence custodian will need to ensure that its system for cataloging
evidence in the evidence room readily identifies where the specific
location of each piece of evidence is located within the evidence room
(or, if not in the evidence room, where it is located and by whom it is
possessed with information as to the time of any transfer of
possession).

The system utilized by an agency should take into account the need to
locate evidence under all circumstances. For example, if the system is
entirely computer based (e.g., a barcode system), there should be a
“back-up plan” for locating the evidence in the case of a power outage.

NOTE: SLED and other law enforcement agencies may have
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information to share about the most effective or efficient ways of
cataloguing evidence, as well as document control and maintenance.

c. Under Conditions Reasonably Designed to Preserve the Forensic
Value of the Physical Evidence and Biological Material

Each agency with a custodian of evidence will need to ensure that it
stores the evidence under conditions reasonably designed to preserve
the forensic value of the physical evidence and biological material.
This requirement includes the obligation to ensure that the materials
are packaged appropriately (for example, does evidence need to be
dried? Can it be stored in a plastic bag versus a paper bag?) and the
storage environment is appropriate (for example, does the evidence
need to be stored in a climate controlled or refrigerated environment?).

Agencies that possess evidence that must be stored in either a climate
controlled or refrigerated environment should have a means of
monitoring the environment to make sure the appropriate temperature
is maintained, there is a mechanism for alerting someone if the
appropriate temperature is not maintained, and a back-up generator or
some other back-up system if there is a power outage.

NOTE: SLED should be contacted if custodians have questions about
the conditions necessary for the different types of evidence.

3. Length of Time the Evidence must be Preserved

In subsection (C) of Section 17-28-320, the legislature has set out the
length of time the evidence must be preserved.

e Trial Convictions. For defendants convicted by bench or jury trial,
the physical evidence and biological material must be preserved
until the person is released from incarceration, dies while
incarcerated, or is executed for the offense enumerated in
subsection (A).

e Conviction by Plea. For defendants convicted or adjudicated on a
guilty or nolo contendere plea, the physical evidence and
biological material must be preserved for seven years from the
date of sentencing, or until the person is released from
incarceration, dies while incarcerated, or is executed for the
offense enumerated in subsection (A), whichever comes first.

NOTE: The definitional section, “incarceration” only means actual
confinement within either the Department of Corrections or
Department of Juvenile Justice. It does not include probation,
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parole, or community supervision programs. See S.C. Code
Section 17-28-310 (7). However, a person who has been released
from confinement on probation, on parole, or under a community
supervision program is subject to having that revoked and being
returned to prison to serve out the remainder of his sentence. For
that reason, evidence custodians need to ensure that evidence is not
destroyed on “stale” release notifications. If time has passed since
the release notification was received, the best practice would be to
inquire of the custodial agency from whom the release notification
was received if the defendant has been returned to prison (and,
thus, “incarcerated” for purposes of the Act). As always, this
information should be obtained in writing.

C. Section 17-28-330 — Registration and Notification of Custodians of Evidence
1. Registration Requirement for Custodians of Evidence
a. Requirement

Section 17-28-330 (A) requires that, after a defendant has been
convicted or adjudicated for an offense listed in Section 17-28-320, a
custodian of evidence shall register with the South Carolina
Department of Corrections or the South Carolina Department of
Juvenile Justice, as applicable, as a custodian of evidence for physical
evidence or biological material related to the defendant’s conviction or
adjudication.

b. Compliance
i. South Carolina Department of Corrections

The Department of Corrections has created and posted a form
online for use by custodians of evidence to register with the
agency. To access this form, please go to https://sword.doc.
state.sc.us/jail and “click” where indicated to register as a
custodian of evidence (COE). (A copy of that form is included in
the appendix to this outline.) This form can be filled out online or
printed and filled out; however, it cannot yet be submitted online.
The form must be either mailed or scanned and emailed to the
Department of Corrections (the mailing and email addresses are set
out on the bottom of the form). Once a custodian is registered,
personnel can go back into the website and register eligible cases
for notification.

ii. South Carolina Department of Juvenile Justice

© SCCPC (Getting Evidence - July 24, 2017)


https://sword.doc.state.sc.us/jail
https://sword.doc.state.sc.us/jail

Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (April 6, 2018)  Page 251 of 344

The Department of Juvenile Justice did not respond to our request
for an update on their registration process. However, In 2016, they
were requesting that those custodians who need to register with it
do so by contacting the Inspector General’s Office (803-896-9357)
(someone in that office will either take the information over the
telephone or fax/email a registration form that the agency can
complete and return it by mail).

2. Notification Requirement for Department of Corrections and Department
of Juvenile Justice

Section 17-28-330 (B) requires that the South Carolina Department of
Corrections or the South Carolina Department of Juvenile Justice, as
applicable, shall notify a custodian of evidence registered pursuant to
subsection (A) if a defendant is released from incarceration, dies while
incarcerated, or is executed for the offense enumerated in Section
17-28-320.

D. Section 17-28-340 — Early Destruction or Release of Evidence
1. Authorization for Early Destruction

Under Section 17-28-340 (A), a custodian of evidence may petition the
general sessions court or family court in which the person was convicted
or adjudicated for an order allowing it to destroy or otherwise dispose of
the physical evidence or biological material prior to the period of time
described in Section 17-28-320 if:

(1) the physical evidence or biological material must be returned to its
rightful owner, is of such size, bulk, or physical character as to make
retention impracticable, or is otherwise required to be disposed of by
law; or

(2) DNA evidence was previously introduced at trial, was found to be
inculpatory, and all appeals and post-conviction procedures have been
exhausted.

2. Procedure for Early Destruction

a. Petition by Custodian of Evidence
Under Section 17-28-340 (B), a custodian of evidence seeking an
order for the early destruction or release of evidence must file a

petition with the general sessions court or family court in which the
person was convicted or adjudicated. The petition must:
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(1) be made on such form as prescribed by the Supreme Court;

See the appendix for a copy of the “Petition for an Order
Allowing for Disposition of the Physical Evidence or
Biological Material” approved by the Supreme Court of South
Carolina (and found on its website at
http://mww.judicial.state.sc.us/forms/pdf/SCCADNA102.pdf).
Please note that a revised form — correctly the caption format
and more clearly indicating that only an attorney may file a
petition and represent the custodian in court — is currently
under consideration by the Court.

(2) identify the proceedings in which the person was convicted or
adjudicated,;

(3) give the date of the entry of the judgment and sentence;

(4) specifically set forth the physical evidence or biological
material to be disposed of; and

(5) specifically set forth the reason for the disposition.

CAUTION: Non-attorneys should not be preparing, without
direct supervision by an attorney, or signing legal pleadings
such as the petition or representing custodians of evidence in
regard to petitions for early release or destruction because such
would most likely constitute the unauthorized practice of law.
See S.C. Code Section 40-5-310 (“No person may either
practice law or solicit the legal cause of another person or
entity in this State unless he is enrolled as a member of the
South Carolina Bar pursuant to applicable court rules, or
otherwise authorized to perform prescribed legal activities by
action of the Supreme Court of South Carolina”). In S.C. Op.
Att’y Gen (March 26, 2013) (Addressed to County Auditor
Linda Mock), the Attorney General noted:

[t]he generally understood definition of the practice of
law “embraces the preparation of pleadings, and other
papers incident to actions and special proceedings, and
the management of such actions and proceedings on
behalf of clients before judges and courts... [citing State
v. Despain, 319 S.C. 317, 460 S.E.2d 576, 577 (1995)]
...The practice of law, however, “is not confined to
litigation, but extends to activities in other fields which
entail specialized legal knowledge and ability”... [citing
State v. Buyers Service Co., Inc., 292 S.C. 426,357
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S.E.2d I5, 17 (1987)].
It was further noted that:

[t]he Court in In re Lexington County Transfer Court,
334 S.C. 47, 512 S.E.2d 791, 792-93 (1999) further
stated that:

South Carolina, like other jurisdictions, limits the
practice of law to licensed attorneys. S.C. Code Ann.
840-5-310 (1976). The protection of the public so
demands. Beyond the compelling public policy
considerations, courts have been historically hesitant in
defining broadly what constitutes the practice of law.
The 'practice of law' cases tend to be fact-intensive.
Indeed, our Supreme Court exercises restraint in
defining the practice of law, electing to judge each case
in accordance with its own facts and circumstances.
Recognizing the “unclear” line between proper and
improper conduct of non-attorneys, the Supreme Court
noted:

We are convinced, however, that it is neither
practicable nor wise to attempt a comprehensive
definition by way of a set of rules. Instead, we are
convinced that the better course is to decide what is and
what is not the unauthorized practice of law in the
context of an actual case or controversy. [In re
Unauthorized Practice of Law Rules Proposed by the
South Carolina Bar, 422 S.E.2d at 124].

There are, nevertheless, some general and fundamental
principles which give guidance in determining whether
certain conduct constitutes the unauthorized practice of
law.

It is too obvious for discussion that the practice of law
is not limited to the conduct of cases in courts ... [I]t
embraces ... the management of such actions and
proceedings on behalf of clients before judges and
courts ... An attorney at law is one who engages in any
of these branches in the practice of law. The following
is the concise definition given by the Supreme Court of
the United States: 'Persons acting professionally in legal
formalities, negotiations, or proceedings by the warrant
or authority of their clients may be regarded as
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attorneys at law within the meaning of that designation
as employed in this country." In re Duncan, 83 S.C.
186, 65 S.E. 210, 211 (S.C. 1909).

“It is the character of the services rendered, not where
they are rendered, which determines whether the acts
constitute the practice of law.” Matter of Peeples, 297
S.C. 36, 374 S.E.2d 674, 677 (S.C. 1988).

b. Clerk of Court’s Responsibilities upon Receipt of Petition

Section 17-28-340 (C) provides that the clerk of court shall file the
petition upon its receipt and then promptly

(1) bring it to the attention of the court, and
(2) deliver a copy to the convicted or adjudicated person,

(3) deliver a copy to the solicitor or Attorney General, as
applicable, and

NOTE: It may be prudent for the Clerk of Court to deliver a
copy to both the prosecuting Solicitor’s Office and the
Attorney General’s Office because the case could have been
prosecuted by the Solicitor but have an appeal or collateral
attack pending in which the Attorney General’s Office is
handling for the state.

(4) notify the victim of the petition pursuant to Article 15, Chapter
3, Title 16.

The Clerks of Court may wish to work with the Solicitors’ Offices to
ensure that there is a means by which they can access the victim’s
contact information for purposes of the notification required by
Section 17-28-340 (C). It is possible that a form could be created for
purposes of requesting that information from the Solicitor’s Office
when needed.

c. Response by Defendant, Prosecutor, and Victim

The statute provides that the convicted or adjudicated person and the
prosecutor (solicitor or Attorney General, whichever prosecuted the
case), shall have 180 days to respond to the petition. It also provides
that the victim(s) may respond within that same time period. See
Section 17-28-340 (D).
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d. Hearing and Order

Under Section 17-28-340 (E), the court may, after a hearing, order that
the custodian of evidence may dispose of the physical evidence or
biological material if the court determines by preponderance of
evidence that:

(1) the physical evidence or biological material must be returned to
its rightful owner, is of such size, bulk, or physical character as
to make retention impracticable, or is otherwise required to be
disposed of by law, or DNA evidence was previously
introduced at trial, was found to be inculpatory, and all appeals
and post-conviction procedures have been exhausted;

(2) the convicted or adjudicated person, the solicitor or Attorney
General, as applicable, and the victim have been notified of the
petition for an order to dispose of the physical evidence or
biological material;

(3) the convicted or adjudicated person did not file an affidavit
declaring, under penalty of perjury, the person’s intent to file
an application for post-conviction DNA testing of the physical
evidence or biological material pursuant to Article 1, Chapter
28, Title 17 within ninety days followed by the actual filing of
the application;

(4) the solicitor or the Attorney General, as applicable, and the
victim have not filed a response requesting that the physical
evidence or biological material not be disposed of; and

(5) no other provision of federal or state law, regulation, or court
rule requires preservation of the physical evidence or biological
material.

Section 17-28-340 (F) authorizes a court issuing an order for the
disposition of the physical evidence or biological material to require a
custodian of evidence to take reasonable measures to remove and
preserve portions of the physical evidence or biological material in a
quantity sufficient to:

(1) permit future DNA testing or other scientific analysis; or

(2) for other reasons, upon request and good cause shown, by the
solicitor or Attorney General, as applicable, or the victim.

3. Miscellaneous Issues with Early Release Procedure
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a. The statute speaks in terms of “convicted” or “adjudicated” persons so
it is arguable that the procedure for seeking permission from a court
for the early release or destruction of evidence cannot even be utilized
until such time as a case is ended.

b. However, even if the statute were to allow for a custodian to seek
judicial approval for the early release or destruction of evidence prior
to the disposition of a case, there would be an additional concern if the
approval were sought prior to the arrest or indictment of a suspect
because the statute clearly provides that a defendant is to have the
opportunity to oppose the early release or destruction of evidence.
Therefore, in instances, where a suspect has not been identified or
arrested, a court may wish to appoint a defense attorney to act for the
yet to be identified defendant(s), i.e., “John Doe.” By doing such, the
Court could ensure that someone would be there to look at the
evidence and issue from the standpoint of the defendant(s).

4. South Carolina Attorney General Opinions on Release of Evidence
Covered by the Act

The South Carolina Attorney General’s Office has issued 14 opinions
addressing the release of bodies, bodily samples, and other items in light
of the Preservation of Evidence Act. These Opinions, which are
summarized below, may be found on the Attorney General’s website at
http://www.scattorneygeneral.org/opinions/ index.html.

e Release of vehicles confiscated upon service of claim and delivery or
other repossession orders from the lienholder prior to the adjudication
of criminal charges. S.C. Op. Att’y Gen (September 15, 2015)
(Addressed to Chief Charles E. McNair, Cayce Dep’t of Public
Safety).

Opinion concluded that If a confiscated vehicle that is otherwise
subject to forfeiture in a claim and delivery action is also involved in
any of the 24 offenses where preservation of “physical evidence” is
mandated pursuant to §17-28-320(A), the vehicle, assuming it amounts
to “physical evidence,” may not be released until the earliest of the
circumstances outlined in §17-28-320(C) has occurred.

e The sale or auctioning of confiscated handguns for the purpose of
using proceeds to buy law enforcement equipment. S.C. Op. Att’y Gen
(August 27, 2015) (Addressed to Pickens County Sheriff Rick Clark).

The use of proceeds from the sale or auctioning of confiscated
handguns to fund the law enforcement equipment must be considered
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in light of the provisions of the Act requiring the custodian of evidence
to preserve all physical evidence related to a conviction or adjudication
until such time as the Act allows for its disposition.

e Preservation of toxicological, wet blood, and tissue samples (not
subject to DNA testing). S.C. Op. Att’y Gen (June 17, 2015)
(Addressed to Deputy Medical Examiner James Fulcher, M.D.).

The Post-Conviction DNA Testing Act and the Preservation of
Evidence Act were intended to provide convicted defendants with the
opportunity to have evidence not subject to DNA testing or to a
particular type of DNA testing, available for testing to determine
whether it possesses exculpatory value and to provide a procedure for
preservation and delineate the offenses covered by the Act, to impose
guidelines for the return of evidence prior to the specified retention
periods, and to impose penalties for violations of the Act. The Opinion
noted that, accordingly, the Legislature implemented a “blanket duty
statute” that requires a custodian of evidence to preserve all physical
evidence and biological material related to the conviction or
adjudication of a person for the 24 specified offenses listed in S.C.
Code Ann. §17-28-320(A).

The Opinion further stated that it is sufficient for custodians of
evidence “to utilize normal, customary, and contemporary forensic
science techniques in the investigation and retention of evidence
gathered and/or used in a criminal prosecution in order to comply with
the Act.” It was not the intent of the Legislature to impose more
stringent standards on evidence custodians, but rather, it intended that
custodians of evidence continue use of the best practices of forensic
science methodology to preserve the evidence.

Finally, the Opinion reminded evidence custodians that:

S.C. Code Ann. 817-28-320(C) does not replace other
considerations regarding the preservation of physical evidence
and biological material for covered cases as well as for
offenses not covered by the Act. Evidence custodians must be
mindful of not violating a defendant's constitutional rights or
depriving the State of evidence that it may later need to re-
prosecute defendants at a later date.

e Release of Bodily Sample for Paternity Test pursuant to Court Order.
S.C. Op. Att’y Gen. (August 11, 2010) (Addressed to Coroner Gary
Watts).

The primary question submitted was whether, in light of the
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Preservation of Evidence Act, the Coroner’s Office is required to
release a biological sample from a decedent to any outside party by
order of any court for purposes of establishing paternity. The opinion
states that a court order, even if clearly in violation of law, must be
followed unless it is reversed, modified, or vacated by proper judicial
proceedings. S.C. Op. Att'y Gen (August 11, 2010) (Addressed to
Coroner Gary Watts)

e Release of Body for Cremation or Body Parts for Donation. S.C. Op.
Att’y Gen (September 15, 2010) (Addressed to Coroner Gary Watts).

The questions submitted were whether, in light of the Preservation of
Evidence Act, the Coroner’s Office (1) can legally issue a cremation
permit authorizing the cremation of a victim’s body or must the body
be released for burial only; and (2) can legally release a body to an
organ or tissue procurement agency for organ or tissue donation.

In the Opinion, the Attorney General concluded that (1) the Coroner’s
Office is a custodian of evidence for purposes of the Preservation of
Evidence Act; (2) a coroner should not issue a permit authorizing a
cremation in the case of a deceased individual that is linked to an
offense included in the list of offenses set forth in Section 17-28-320;
and (3) release of a body to an organ or tissue procurement agency for
organ or tissue donation would be lawful where the donated tissue or
organ would be deemed to be of “absolutely no consequence” to the
investigation of the cause of death of the victim (the opinion concludes
with the following statement, “[i]f a coroner in his role as an
investigator of the cause of death has a basis to object to organ or
tissue donation, such should not be undertaken.”).

e Clarification of August 11, 2010 Opinion on Compliance with Orders
for Release of Bodily Sample for Paternity Test. S.C. Op. Att’y Gen
(October 12, 2010) (Addressed to Coroner Gary Watts).

The Opinion responds to a request for clarification of the August 11,
2010, opinion stating that a coroner was required to comply with an
order issued by a court with jurisdiction, compelling a bodily sample
for paternity (see (a) above). This new opinion reiterated that,
regardless of whether a coroner thinks an order for the release of a
sample is in violation of the Preservation of Evidence Act, the coroner
must comply with it unless it is reversed, modified, or vacated. The
opinion goes on to state that the coroner should address concerns about
his obligations under the Preservation of Evidence Act to the court that
issued the order so that the court may determine if its order should
stand.
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e Compensation of Victim for Items that Cannot be Returned under the
Preservation of Evidence Act. S.C. Op. Att’y Gen (October 12, 2010)
(Addressed to Coroner Gary Watts).

The question addressed in this opinion was whether the coroner’s
office is responsible for compensating the next of kin of a deceased
individual if that individual’s possessions cannot be returned in a
timely manner due to the provisions of the Preservation of Evidence
Act. After a discussion of S.C. Code Section 16-3-1535 (E), which
requires law enforcement to return a victim’s property as expeditiously
as possible, it was concluded that the Preservation of Evidence Act —
being more recent and specific — must prevail over Section 16-3-1535.
Therefore, because the Preservation of Evidence Act required that the
possessions be retained, the coroner’s office is not responsible for
compensating a victim’s next of kin if the possessions cannot be
returned more expeditiously than authorized by the Act.

e Clarification of September 15, 2010 Opinion on Issuance of Cremation
Permit. S.C. Op. Att’y Gen (October 27, 2010) (Addressed to Coroner
Gary Watts).

The Opinion responds to a request for clarification of the September
15, 2010, opinion stating that a coroner should not issue a permit
authorizing a cremation in the case of a deceased individual that is
linked to an offense included in the list of offenses set forth in Section
17-28-320; and (3) release of a body to an organ or tissue procurement
agency for organ or tissue donation would be lawful where the donated
tissue or organ would be deemed to be of “absolutely no consequence”
to the investigation of the cause of death of the victim.

In this opinion, the Attorney General concluded that, as long as the
coroner has fully complied with the Preservation of Evidence Act, he
can authorize a cremation at any point following a death which has the
potential of a criminal case, and it is the coroner’s duty to determine if
the Act has been complied with. In the conclusion of the opinion, it is
noted that “it does not appear that an any point was it the intention of
the General Assembly that bodies be retained until all criminal
proceedings have been accomplished.”

The opinion contains a discussion of cases from other jurisdictions
addressing the need to retain bodies for evidentiary purposes.

e Release of Body that Falls under Category of Evidence for Purposes of
Act to Funeral Home for Disposition. S.C. Op. Att’y Gen (November
9, 2010) (Addressed to Coroner Gary Watts).
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The questions submitted were whether the body of a deceased that
falls within the category of evidence under the Preservation of
Evidence Act can be released to a funeral home for disposition and
what must be done with the body to preserve the integrity of the
evidence based on DNA preservation standards. The opinion provides
that, until such time as the General Assembly clarifies the law, as long
as the coroner has complied with the Act, his statutory obligations
have been complied with and the body may be released. The coroner
must make the decision as to whether he has complied with the
statutory obligations imposed by the Act, and must balance his duties
under the Act with his other statutory duties included those related to
release of bodies.

The opinion also contains a discussion of cases from other
jurisdictions addressing the need to retain bodies for evidentiary
purposes.

e Return of Property related to or removed from Crime Scene by Law
Enforcement. S.C. Op. Att’y Gen (November 9, 2010) (Addressed to
Representative G. Murrell Smith, Jr.).

The question addressed was whether law enforcement would face civil
or criminal liability under the Act if they returned a checkbook and
cash removed from a business during a robbery that did not contain
fingerprints.

After reviewing the Act — and concluding that police fall within the
definition of “custodian of evidence,” statutes addressing the rights of
crime victims and the return of property to victims, and the general
law of statutory interpretation, the opinion concludes essentially that
the answer depends upon the specific facts of a given case.

Whether a piece of evidence would be considered “physical
evidence” in that it would be an object of thing “that is or is
about to be produced or used or has been produced or used in a
criminal proceeding” would be a matter for review by local
authorities, including the prosecutor. Also, the exculpatory
value, if any, would have to be considered as to any question
regarding the return of such evidence. Consistent with the
above, in the opinion of this office, it would be sufficient under
the Act for law enforcement as a “custodian of evidence” as
defined in the Act to utilize normal, customary, and
contemporary forensic science techniques in the investigation
and retention of evidence gathered and/or used in a criminal
prosecution in order to comply with the Act. Moreover, in the
opinion of this office, it would be permissible and consistent
with the intent of the Act that the gathering and retention of
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such evidence allows for the substitution and/or conversion of
such original evidence later used as admissible evidence
through the techniques of sampling, swabbing, photographing
or the use of other forensic science techniques so long as care
is taken to preserve the evidence in compliance with the rules
of evidence and chain of custody. Finally, in the opinion of this
office, the release of personal items would be permissible and
in conformity with this Act so long as reasonable and
customary forensic techniques are employed to collect and
preserve evidence prior to the release of the personal items.
Any and all such actions must be consistent with normal
science methods and meet present State requirements for chain
of custody and admissibility under Rules of Practice and case
law.

e Forensic Processing of Evidence and Substitution of Evidence. S.C.
Op. Att’y Gen (November 10, 2010) (Addressed to Coroner Gary
Watts).

In this opinion, several questions were addressed — is it sufficient
under the Act for coroners, law enforcement and other custodians of
evidence to use normal, customary, and contemporary forensic science
techniques in the investigation of crimes and retention of evidence;
whether the Act allows for substitution and/or conversion of such
evidence through sampling, swabbing, photographing or other
technique provided a chain of custody is preserved; and is
release/return of a crime scene, body and evidence authorized by the
Act provided reasonable and customary forensic techniques are used to
collect and retain evidence. After an extensive review of the Act,
cases from South Carolina and other jurisdictions, and a discussion of
prior opinions, the Attorney General answered each question
affirmatively emphasizing the need to comply with the Act and other
South Carolina law, including that governing chain of custody.

e Law Enforcement Authority to Remove and Retain Deceased Victim’s
Belongings. S.C. Op. Att’y Gen (February 23, 2011) (Addressed to
Chief Deputy Coroner Richard Carter).

In this opinion, which dealt primarily questions unrelated to the Act
(questions concerning authority of coroners to investigate and
authority of Fire Chief to photograph deceased victims), the Attorney
General discussed the obligations under the Act to preserve and retain
evidence related to one of the covered crimes.

e Law Enforcement Authority to Dispose of Evidence Seven Years after
Entry of Guilty Plea. S.C. Op. Att’y Gen (May 12, 2011) (Addressed
to Sergeant J. Thomas Clamp, Jr., Anderson County Sheriff’s Office).
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In this opinion, the Attorney General responded to the question of
whether a law enforcement agency in possession of evidence of a
crime covered by the Preservation of Evidence Act can dispose of that
evidence when the case was disposed of by a guilty plea and seven
years (the retention period for guilty pleas under the Act) have passed
since the guilty plea was entered. After an extensive review of the Act,
prior Attorney General opinions, and a recent opinion from the
Supreme Court of the United States involving a criminal defendant’s
ability to sue the government for deprivation of his civil rights, the
Attorney General answered that evidence should not be disposed of
automatically seven years after a guilty plea. Instead, custodians
should inquire of the prosecuting Solicitor’s Office and the Attorney
General to determine if there are (1) any co-defendants for which the
evidence would need to be retained; (2) any appeals or collateral
attacks still open to the defendant; or (3) any case related to the
evidence that is still be litigated or can still be litigated by the state.

e When does evidence become “physical evidence” or “biological
material” under the Act? S.C. Op. Att’y Gen (July 15, 2011)
(Addressed to Captain Garland Major, Jr., Anderson County Sheriff’s
Office).

After reviewing the provisions of the Act and considering legislative
intent, the Attorney General concluded:

. . . the definition of “physical evidence” should not be limited
to evidence actually “produced” or “used” in a criminal
proceeding (such as evidence either marked for identification
only, used for impeachment purposes but not admitted, or
offered for admission but not admitted), because it is
reasonable to conclude the Legislature intended “physical
evidence” to include all evidence collected in a case, regardless
of whether it was used in a criminal proceeding. . . . Items from
which DNA or other forensic evidence has not been developed
is not always introduced at trial. Therefore, it is often evidence
that never played a part in a defendant's trial that is the focus of
a post-conviction DNA test or testing application. If “physical
evidence” were interpreted to only include those items of
evidence actually used in court, the testing provided for in the
“Access to Justice Post-Conviction DNA Testing Act” could
not be accomplished (because the evidence would not have
been retained). . . . Normally, evidence in a criminal case is
retained in custody of law enforcement until such time as it is
needed by the solicitor or other prosecuting officer for
presentation in court. . . . In the opinion of this office,
therefore, it would be consistent with the intent of the Act that
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evidence for the crimes enumerated in §17-28-320(A), once
“collected” by law enforcement, i.e., gathered and retained
for processing, becomes either “physical evidence” or
“biological material” for purposes of the Act. Such evidence
must be preserved under the provisions of the Act for the
period of retention set forth in §17-28-320(C) (based upon
conviction). Such evidence may be disposed of only by way of
a petition pursuant to procedures set forth in §17-28-340.

Significantly, the Attorney General reiterated that:

[W]hether a piece of evidence would be considered “physical
evidence” or “biological material” under the Act would be a
matter for review by local authorities, including the prosecutor.
Also, the exculpatory value of evidence, if any, would have to
be considered as to any question regarding the return of such
evidence.

NOTE: See “Alert” box in Section IB of this outline for contact
information for the South Carolina Attorney General’s Office.

E. Section 17-28-350 — Criminal Liability for Custodians of Evidence

Section 17-28-350 provides that it is a misdemeanor offense for a custodian of
evidence to willfully and maliciously destroy, alter, conceal, or tamper with
physical evidence or biological material that is required to be preserved under
the Act with the intent to impair the integrity of the physical evidence or
biological material, prevent the physical evidence or biological material from
being subjected to DNA testing, or prevent the production or use of the
physical evidence or biological material in an official proceeding.

This portion of the act went into effect on October 8, 2008.
F. Section 17-28-360 — Civil Liability for Custodians of Evidence

Section 17-28-360 provides that (1) unless there is an act of gross negligence
or intentional misconduct, the new law does not provide a basis for a civil
lawsuit; and (2) failure of a custodian of evidence to preserve physical
evidence or biological material pursuant to this article does not entitle a
person to any relief from conviction or adjudication, but evidence of the
failure may be presented at a subsequent hearing or trial.

1. Issues and Best Practices
Government bodies or agencies who meet the definition of custodians of evidence

are faced with many challenges through the enactment of this Act. Some of the
issues that they face and some of the “best practices” to address these issues are
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set out below (each scenario presumes that the crime involved is a covered crime
under the Act).

1. Issue: Identifying those cases within your agency for which the evidence
must be preserved.

Best Practice: Custodians keep track of their cases in different ways — by
suspect name, by OCA number, by indictment number, etc. In order to have a
good starting point, it might be prudent to complete an audit of your evidence
room to see for which cases you have evidence, what evidence you have,
where the evidence is located, and what documentation exists in regard to the
evidence. Then, once armed with that information, contact the Solicitor’s
Office to determine the status of the cases.

e Are the charges still pending or has the case been resolved?
e What charge(s) was (were) pursued?
e If resolved, how was it resolved?

e By conviction (and, if by conviction, by trial or by plea) or other
disposition (dismissal, PTI, etc.); and

e What was the sentence on each charge?

Do not forget to ask whether the case involves co-defendants.

e |f so, what is the status of their cases?

o In a case involving multiple defendants, the Act requires that
the evidence be retained long enough to cover the longest
sentence received by any defendant.

That will provide you, at least as of the date of the audit, with those cases for
which you know you must preserve evidence and for how long the evidence
must be preserved. Each agency should meet with the prosecutor’s office to
determine how such information will be shared from that point forward (e.g.,
Is it available online? Will the prosecutor provide informational reports to
law enforcement on cases covered by the Act as they are resolved? Etc.).

2. Issue: Choosing where to physically locate the evidence in cases covered by
the Preservation of Evidence Act.

Best Practice: Some law enforcement agencies currently have special storage
areas within their evidence rooms or departments where evidence in specific
types of cases — such as death penalty or murder cases — is stored. It might be
the better practice to similarly segregate the evidence in cases covered by the
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Act so that it can be more readily accessed and monitored.

Another possibility is that smaller agencies that simply do not have a physical
facility in which to store evidence (or the funds available to build such a
facility) may be able to contract with their county’s Sheriff’s Office (or some
other larger law enforcement agency) to take custody over and store the
evidence once a defendant has been convicted and sentenced. Of course, a
detailed contract or memorandum of understanding should be executed setting
forth the obligations of each party (including the conditions under which the
evidence is to be stored), and a detailed chain of custody should be maintained
in these situations by both agencies involved.

3. lIssue: What to do if, since October 8, 2008, a custodian has destroyed,
returned, or otherwise disposed of evidence in a case covered by the Act due
to lack of knowledge about the Act.

Best Practice: A record should immediately be made setting forth the case
name, what evidence was destroyed or otherwise disposed of, the manner and
date of destruction or disposition, the individuals involved, and the reason for
the destruction or disposition. The agency should take immediate steps to
ensure that the improper destruction of evidence does not occur again,
including the creation of formal policies and conducting in-house training of
all whose job responsibilities relate to the collection, testing, or maintenance
of evidence so that all are aware of the Act and the obligations it imposes.

In addition to reporting this conduct internally, a report must be forwarded to
the prosecutor’s office.

NOTE: While this outline is not intended to address civil liability for
noncompliance with the Act, custodians of evidence should understand that
ignorance of the Act and its requirements is not a defense to civil liability for
either individuals or agencies.

4. lssue: What to do if, after your agency has been made aware of the Act, a
custodian untimely or otherwise improperly destroys, returns, or otherwise
disposes of evidence in a case covered by the Act.

Best Practice: An agency should immediately conduct an investigation to see
if the destruction or disposition was the result of either

(1) willful misconduct with the intent to impair the integrity of the
physical evidence or biological material, prevent the physical evidence
or biological material from being subjected to DNA testing, or prevent
the production or use of the physical evidence or biological material in
an official proceeding
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The possible consequences of such willful misconduct include:
e the discipline or termination of the responsible person(s);

e criminal liability for the responsible person(s) (Section 17-28-
350); and

e possible civil liability for the responsible person(s) and agency
(Section 17-28-360).

or
(2) gross negligence

The possible consequences of such gross negligence include:
e the discipline or termination of the responsible person(s); and

e possible civil liability for the responsible person(s) and agency
(Section 17-28-360).

As with the situation involving destruction of evidence due to lack of
knowledge about the Act, a record should immediately be made setting forth
the case name, what evidence was destroyed or otherwise disposed of, the
manner and date of destruction or disposition, the individuals involved, and
the reason for the destruction or disposition. The record should include the
result of the agency’s investigation into the matter and its immediate response
to the destruction of the evidence (such as any disciplinary action taken upon
those responsible) as well as any remedial steps that the agency will be taking
to ensure long-term compliance (in other words, steps the agency is taking to
ensure that untimely or otherwise improper destruction of evidence covered
by the Act does not occur again in the future), such as instituting a review
process of evidence pulled for destruction, etc. In addition to reporting this
conduct internally, a report should be forwarded to the prosecutor’s office.

If the destruction of, altering of, concealment of, or tampering with evidence
may have been willful and malicious with the intent to (1) impair the integrity
of the physical evidence or biological material, (2) prevent the physical
evidence or biological material from being subjected to DNA testing, or (3)
prevent the production or use of the physical evidence or biological material
in an official proceeding, a criminal investigation should be instituted (which
may require, in instances involving law enforcement agencies, the
involvement of SLED or another law enforcement agency as protocol or
policy dictates).

Agencies should not be complacent about the “accidental” destruction of
evidence covered by the Act. If an employee or agency has a pattern of
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“accidentally” destroying or disposing of evidence, a defendant’s lawyer can
argue, and a court might find, that the agency is failing to appropriately
supervise and train its staff and that those failures amount to gross negligence
or worse.

5. Issue: A law enforcement agency towed a homicide victim’s car to its
evidence compound for processing; it has been processed. No suspect has yet
been identified. The agency does not have a facility within which to store the
car, and wants to know if it can return the car to the victim’s family.

Best Practice: Once the car was “collected,” i.e., taken to the evidence
compound for processing, it became “physical evidence” for purposes of the
Act. Therefore, it can only be returned prior to the conclusion of the
controlling retention period (based upon conviction) by following the petition
procedure set out in Section 17-28-340.

Section 17-28-340 allows for a custodian to petition for early destruction or
release of evidence if the evidence is of such a size, bulk, or physical character
as to make retention impracticable. To help its cause, the agency should
thoroughly document the condition and any evidentiary value of the car and
its contents — inventory the car, photograph it thoroughly, and report on any
forensic examinations conducted and the results of such. Also, if the victim’s
family wants the car returned, it might be helpful to include that information
as well. The statute also provides for the possibility of the early release of
evidence if it “must be returned to its rightful owner,” but there is no
indication of what “must be returned” means or requires.

One complication in this scenario is the absence of an identified defendant
(and disposition of the criminal case). It is not clear if the statute even allows
for petitioning prior to a conviction (see Section Il (D) (3) of this outline) or,
if it does, what a court would do with a petition filed under these
circumstances — request the public defender to stand in and respond to the
petition; resolve it in the absence of a defendant or any representative for the
defendant; or refuse to consider the matter until a defendant is identified and
may respond to the petition.
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Ex rel: ) IN THE COURT OF (select one)
Petitioner ) [_] GENERAL SESSIONS

) []FAMILY COURT

Inre: ) JUDICIAL CIRCUIT
)

STATE OF SOUTH CAROLINA ) PETITION FOR AN ORDER
Vs. ) ALLOWING FOR DISPOSITION OF
) THE PHYSICAL EVIDENCE OR
) BIOLOGICAL MATERIAL
)
Defendant(s)/Suspect(s)/Inmate Number ) CASE/DOCKET NO.

)

OR )
)

IN THE INTEREST OF )
)
)

Juvenile )

PURSUANT TO S.C. Code Ann. §17-28-340:
A. The custodian of evidence petitions this Court to issue an order allowing for disposition of the

physical evidence or biological material prior to the period of time stated in S.C. Code Ann. § 17-28-320
due to one or more of the following reasons.

[ ] The physical evidence or biological material must be returned to its rightful owner, is of such size,
bulk, or physical character as to make retention impracticable, or is otherwise required to be disposed of
by law.

[_] DNA evidence was previously introduced at trial, was found to be inculpatory, and all appeals and
post-conviction procedures have been exhausted.

Date(s) of entry of the judgment and sentence:

Proceedings in which the person was convicted or adjudicated:

B. Petitioner requests that the following physical evidence or biological material be disposed of :
C. Reason for the disposition of the above indicated physical evidence or biological material:
Page 1 of 2

SCCA DNA 102 (07/2013)
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Petitioner (Custodian of Evidence)

Title/Agency

, South Carolina

Date:

Page 2 of 2
SCCA DNA 102 (07/2013)
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CERTIFICATE OF PROOF OF
CHAIN OF PHYSICAL CUSTODY OR CONTROL
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(Initial Custody)
This is to certify that I am employed by
(Name)
and that on,
(Name of Agency or Department)
2 , I seized from
(Name)

pursuant to

(State Whether Subject to a Warrant, Lawful Arrest or Otherwise)
at or near

(Place Where Seized)
the following substance(s) of container(s):
(Describe substance or container with sufficient particularity to distinguish it.)

On 2 , I made delivery of the above described substance(s) or

container(s) to

(Name)

(Law Enforcement Agency)
as when I received it.

of

in substantially the same condition

(Signature)
(Place):
(Date):

Sworn before me this
day of , 2

130

Notary Public for South Carolina

My Commission expires
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Control No.
Print All Information Except Where Signature Is Required

FORM C (Rule 6)

CERTIFICATE OF PROOF OF
CHAIN OF PHYSICAL CUSTODY OR CONTROL
(Subsequent Change of Custody)

This is to certify that I am employed by
(Name)
as
(Name of Agency or Department)
and that on ,2
(Capacity of Employment) (Date)
I received
(Specify Whether by Mail or in Person)
from
(Name of Person)
of

(Law Enforcement Agency)
the following substance(s) of container(s) which were originally seized by

(Name of Person Making Original Seizure)
(Describe substance or container with sufficient particularity to distinguish it.)

On 2 , I made delivery of the above described substance(s) or

container(s) to of
(Name)

in substantially the same condition

(Law Enforcement Agency)
as when I received it.

(Signature)
(Place):
(Date):

Sworn before me this
day of , 2

Notary Public for South Carolina

My Commission expires
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South Carolina
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The following 1s a copy of the statutes of the larger S.C.
Act No. 413 (effective January 1, 2009), of which the
Preservation of Evidence Actis a part.

CHAPTER 28
Post-Conviction DNA Testing and Preservation of Evidence

ARTICLE 1
Access to Justice Post-Conviction DNA Testing Act

SECTION 17-28-10. Citation of Article.
This article may be cited as the “Access to Justice Post-Conviction DNA Testing Act”.

SECTION 17-28-20. Definitions.
For purposes of this article:

(1) “Biological material” means any blood, tissue, hair, saliva, bone, or semen from which
DNA marker groupings may be obtained. This includes material catalogued separately on
slides, swabs, or test tubes or present on other evidence including, but not limited to, clothing,
ligatures, bedding, other household material, drinking cups, or cigarettes.

(2) “Custodian of evidence” means an agency or political subdivision of the State including,
but not limited to, a law enforcement agency, a solicitor’s office, the Attorney General’s
Office, a county clerk of court, or a state grand jury that possesses and is responsible for the
control of evidence during a criminal investigation or proceeding, or a person ordered by a
court to take custody of evidence during a criminal investigation or proceeding.

(3) “DNA” means deoxyribonucleic acid.
(4) “DNA profile” means the results of any testing performed on a DNA sample.

(5) “DNA record” means the tissue or saliva samples and the results of the testing performed
on the samples.

(6) “DNA sample” means the tissue, saliva, blood, or any other bodily fluid taken at the time
of arrest from which identifiable information can be obtained.

(7) “Incarceration” means serving a term of confinement in the custody of the South Carolina
Department of Corrections or the South Carolina Department of Juvenile Justice and does not
include a person on probation, parole, or under a community supervision program.

(8) “Law enforcement agency” means a lawfully established federal, state, or local public
agency that is responsible for the prevention and detection of crime and the enforcement of
penal, traffic, regulatory, game, immigration, postal, customs, or controlled substances laws.
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(9) “Physical evidence” means an object, thing, or substance that is or is about to be produced
or used or has been produced or used in a criminal proceeding related to an offense
enumerated in Section 17-28-30, and that is in the possession of a custodian of evidence.

SECTION 17-28-30. Offenses for which post-conviction DNA testing available.

(A) A person who pled not guilty to at least one of the following offenses, was subsequently
convicted of or adjudicated delinquent for the offense, is currently incarcerated for the offense,
and asserts he is innocent of the offense may apply for forensic DNA testing of his DNA and any
physical evidence or biological material related to his conviction or adjudication:

(1) murder (Section 16-3-10);

(2) killing by poison (Section 16-3-30);

(3) killing by stabbing or thrusting (Section 16-3-40);

(4) voluntary manslaughter (Section 16-3-50);

(5) homicide by child abuse (Section 16-3-85(A)(1));

(6) aiding and abetting a homicide by child abuse (Section 16-3-85(A)(2));
(7) lynching in the first degree (Section 16-3-210);

(8) killing in a duel (Section 16-3-430);

(9) spousal sexual battery (Section 16-3-615);

(20) criminal sexual conduct in the first degree (Section 16-3-652);
(11) criminal sexual conduct in the second degree (Section 16-3-653);
(12) criminal sexual conduct in the third degree (Section 16-3-654);
(13) criminal sexual conduct with a minor (Section 16-3-655);

(14) arson in the first degree resulting in death (Section 16-11-110(A));

(15) burglary in the first degree for which the person is sentenced to ten years or more
(Section 16-11-311(B));

(16) armed robbery for which the person is sentenced to ten years or more (Section
16-11-330(A));

(17) damaging or destroying a building, vehicle, or property by means of an explosive
incendiary resulting in death (Section 16-11-540);

(18) abuse or neglect of a vulnerable adult resulting in death (Section 43-35-85(F));
(19) sexual misconduct with an inmate, patient, or offender (Section 44-23-1150);

(20) unlawful removing or damaging of an airport facility or equipment resulting in death
(Section 55-1-30 (3));

(21) interference with traffic-control devices or railroad signs or signals resulting in death
(Section 56-5-1030(B)(3));
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(22) driving a motor vehicle under the influence of alcohol or drugs resulting in death
(Section 56-5-2945);

(23) obstruction of railroad resulting in death (Section 58-17-4090); or

(24) accessory before the fact (Section 16-1-40) to any offense enumerated in this
subsection.

(B) A person who pled guilty or nolo contendere to at least one of the offenses enumerated in
subsection (A), was subsequently convicted of or adjudicated delinquent for the offense, is
currently incarcerated for the offense, and asserts he is innocent of the offense may apply for
forensic DNA testing of his DNA and any physical evidence or biological material related to his
conviction or adjudication no later than seven years from the date of sentencing.

SECTION 17-28-40. Form and contents of application.
(A) The application must be made on such form as prescribed by the Supreme Court.

(B) The application must be verified by the applicant and filed under the original indictment
number or petition with the clerk of court of the general sessions court or family court in which
the conviction or adjudication took place. Facts within the personal knowledge of the applicant
and the authenticity of all documents and exhibits included in or attached to the application must
be sworn to affirmatively as true and correct.

(C) The application must, under penalty of perjury:
(1) identify the proceedings in which the applicant was convicted or adjudicated;

(2) give the date of the entry of the judgment and sentence and identify the applicant’s
current place of incarceration;

(3) identify all previous or ongoing proceedings, together with the grounds therein asserted,
taken by the applicant to secure relief from his conviction or adjudication;

(4) make a reasonable attempt to identify the physical evidence or biological material that
should be tested and the specific type of DNA testing that is sought;

(5) explain why the identity of the applicant was or should have been a significant issue
during the original court proceedings, notwithstanding the fact that the applicant may have
pled guilty or nolo contendere or made or is alleged to have made an incriminating
statement or admission as to identity;

(6) explain why the physical evidence or biological material sought to be tested was not
previously subjected to DNA testing, or if the physical evidence or biological material
sought to be tested was previously subjected to DNA testing, provide the results of the
testing and explain how the requested DNA test would provide a substantially more
probative result;

(7) explain why if the DNA testing produces exculpatory results, the testing will constitute
new evidence that will probably change the result of the applicant’s conviction or
adjudication if a new trial is granted and is not merely cumulative or impeaching; and

(8) provide that the application is made to demonstrate innocence and not solely to delay the
execution of a sentence or the administration of justice.

136 © SCCPC (Getting Evidence - July 24, 2017)



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (April 6, 2018)  Page 277 of 344

SECTION 17-28-50. Application for testing; notification of prosecutor, custodian of evidence,
and victim; dismissal; successive applications.

(A) The clerk shall file the application upon its receipt and promptly bring it to the attention of
the court and deliver for docketing a copy to the solicitor of the circuit in which the applicant
was convicted or adjudicated. The Attorney General and the appropriate custodian of evidence
shall be notified by the solicitor. The victim shall be notified pursuant to the provisions of Article
15, Chapter 3, Title 16.

(B) Within ninety days after the forwarding of the application, or upon any further time the court
may fix, the solicitor of the circuit in which the applicant was convicted or adjudicated, or the
Attorney General if the Attorney General prosecuted the case, shall respond to the application.
Within ninety days after the docketing of the application, or within any further time the court
may fix, the victim may respond as provided in Article 15, Chapter 3, Title 16. The court may
proceed with a hearing if the solicitor or Attorney General, as applicable, or the victim does not
respond to the application.

(C) At any time prior to entry of judgment the court may, when appropriate, issue orders for
amendment of the application and for any documents related to the application including, but not
limited to, pleadings, motions, and requests for extensions of time. In considering the application
and related documents, the court shall take account of substance, regardless of defects of form.
When the court is satisfied, on the basis of the application, the responses, or the motion of the
solicitor or Attorney General, as applicable, that the applicant is not entitled to DNA testing and
no purpose would be served by any further proceedings, it may indicate to the applicant and the
solicitor or Attorney General, as applicable, its intention to summarily dismiss the application
and its reasons for so doing. The victim shall be notified of the proposed dismissal pursuant to
the provisions of Article 15, Chapter 3, Title 16. The court shall make specific findings of fact
and expressly state its conclusions of law. The applicant shall be given an opportunity to reply to
the proposed dismissal. In light of the reply, or on default thereof, the court may order the
application dismissed, grant leave to file an amended application, or direct that the proceedings
otherwise continue.

(D) If the applicant has filed a previous application for DNA testing, the applicant may file a
successive application, provided the applicant asserts grounds for DNA testing which for
sufficient reason was not asserted or was inadequately raised in the original, supplemental, or
amended application.

SECTION 17-28-60. Costs and expenses; appointment of counsel for indigent applicant.

If the applicant is unable to pay court costs and expenses of counsel, these costs and expenses
shall be made available to the applicant in amounts and to the extent provided pursuant to
Section 17-27-60. The applicant must request counsel at the time he files his application. The
court must appoint counsel for an indigent applicant after the court has determined that the
application is sufficient to proceed to a hearing but prior to the actual hearing. If counsel has
been appointed for the applicant in an ongoing post-conviction relief proceeding, then the
counsel appointed in the post-conviction relief proceeding shall also serve as counsel for
purposes of this article. The performance of counsel pursuant to this article shall not form the
basis for relief in any post-conviction relief proceeding.
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SECTION 17-28-70. Preservation and management of physical evidence and biological
material; wilful destruction of evidence.

(A) The court shall order a custodian of evidence to preserve all physical evidence and biological
material related to the applicant’s conviction or adjudication pursuant to the provisions of Article
3, Chapter 28, Title 17.

(B) The custodian of evidence shall prepare an inventory of the physical evidence and biological
material and issue a copy of the inventory to the applicant, the solicitor or Attorney General, as
applicable, and the court.

(C) For physical evidence or biological material that the custodian of evidence asserts has been
lost or destroyed, the court shall order a custodian of evidence to locate and provide the applicant
and the solicitor or Attorney General, as applicable, with a copy of any document, note, log, or
report relating to the physical evidence or biological material.

(D) If no physical evidence or biological material is discovered, the court may order a custodian
of evidence, in collaboration with law enforcement, to search physical evidence and biological
material in the custodian of evidence’s possession that would reasonably be expected to produce
relevant physical evidence or biological material. The order shall provide that any physical
evidence and biological material subject to this search must be adequately protected by the
custodian of evidence, in collaboration with law enforcement, from interference by a third party,
including, but not limited to, alteration, contamination, destruction, or tampering with the
physical evidence and biological material and any chain of custody related to the physical
evidence and biological material.

(E) A person who wilfully and maliciously destroys, alters, conceals, or tampers with physical
evidence or biological material that is required to be preserved pursuant to this section with the
intent to impair the integrity of the physical evidence or biological material, prevent the physical
evidence or biological material from being subjected to DNA testing, or prevent the production
or use of the physical evidence or biological material in an official proceeding, is subject to the
provisions of Section 17-28-350.

SECTION 17-28-80. Preservation of test reports.

For any physical evidence or biological material previously subjected to DNA testing whether by
the applicant or the solicitor or Attorney General, as applicable, the court shall order the
production of all written reports and laboratory reports prepared in connection with the DNA
testing, including the underlying data and laboratory notes.

SECTION 17-28-90. Hearing; factors to be proved; orders relating to DNA samples.

(A) The application must be heard in, and before a judge of, the general sessions court or family
court in which the conviction or adjudication took place. A record of the proceedings must be
made and preserved. All rules and statutes applicable in criminal proceedings are available to the
applicant and the solicitor or Attorney General, as applicable.

(B) The court shall order DNA testing of the applicant’s DNA and the physical evidence or
biological material upon a finding that the applicant has established each of the following factors
by a preponderance of the evidence:
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(1) the physical evidence or biological material to be tested is available and is potentially in
a condition that would permit the requested DNA testing;

(2) the physical evidence or biological material to be tested has been subject to a chain of
custody sufficient to establish it has not been substituted, tampered with, replaced, or altered
in any material aspect, or the testing itself may establish the integrity of the physical
evidence or biological material;

(3) the physical evidence or biological material sought to be tested is material to the issue of
the applicant’s identity as the perpetrator of, or accomplice to, the offense notwithstanding
the fact that the applicant may have pled guilty or nolo contendere or made or is alleged to
have made an incriminating statement or admission as to identity;

(4) the DNA results of the physical evidence or biological material sought to be tested would
be material to the issue of the applicant’s identity as the perpetrator of, or accomplice to, the
offense notwithstanding the fact that the applicant may have pled guilty or nolo contendere
or made or is alleged to have made an incriminating statement or admission as to identity;

(5) if the requested DNA testing produces exculpatory results, the testing will constitute new
evidence that will probably change the result of the applicant’s conviction or adjudication if
a new trial is granted and is not merely cumulative or impeaching;

(6) the physical evidence or biological material sought to be tested was not previously
subjected to DNA testing, or if the physical evidence or biological material sought to be
tested was previously subjected to DNA testing, the requested DNA test would provide a
substantially more probative result; and

(7) the application is made to demonstrate innocence and not solely to delay the execution of
a sentence or the administration of justice.

(C) The court shall order that any sample taken of the applicant’s DNA for purposes of DNA
testing pursuant to this article or for submission to SLED pursuant to subsection (F) be taken by
a correctional health nurse technician, physician, registered professional nurse, licensed practical
nurse, laboratory technician, or other appropriately trained health care worker. The applicant’s
counsel, if any, and the solicitor or Attorney General, as applicable, must be allowed to observe
the taking of any sample.

(D) The court shall order that the applicant’s DNA sample and the physical evidence or
biological material be tested by SLED, a local Combined DNA Index System (CODIS)
laboratory, or prior to any testing, any other laboratory approved by SLED, in an effort to ensure
that the results may be entered into the State DNA Database and Combined DNA Index System.
Any other type of DNA testing ordered by the court shall be conducted in consultation with
SLED or a local CODIS laboratory.

(E) The court shall order that the applicant pay the costs of the DNA testing. If the applicant is
indigent, the costs of the DNA testing shall be paid by the State.

(F) The court shall order that a sample of the applicant’s DNA be submitted to SLED to compare
with profiles in the State DNA Database and any federal or other law enforcement DNA
database in compliance with National DNA Index System (NDIS) procedures. The sample must
be submitted regardless of any previous samples submitted by the applicant. If the comparison
matches a DNA profile for the offense for which the applicant was convicted or adjudicated, the

© SCCPC (Getting Evidence - July 24, 2017) 139



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (April 6, 2018)  Page 280 of 344

DNA profile may be retained in the State DNA Database. If the comparison does not match a
DNA profile for the offense for which the applicant was convicted or adjudicated, but results in a
match with a DNA profile for any other offense, the DNA profile may be retained in the State
DNA Database. SLED shall notify the appropriate law enforcement agency. If the comparison
does not match a DNA profile for any offense, the DNA record must be destroyed. Any previous
profiles must be maintained by SLED subject to the State DNA Database Act. SLED shall report
to the court, the applicant, and the solicitor or Attorney General, as applicable, the results of all
DNA database comparisons. The victim must be notified of the results of all DNA database
comparisons pursuant to Article 15, Chapter 3, Title 16.

(G) The applicant and the solicitor or Attorney General, as applicable, shall have the right to
appeal a final order denying or granting DNA testing by a writ of certiorari to the Court of
Appeals or the Supreme Court as provided by the South Carolina Appellate Court Rules.

SECTION 17-28-100. Disclosure and use of test results; motion for new trial.

(A) The results of the DNA test must be fully disclosed to the court, the applicant, and the
solicitor or Attorney General, as applicable. The victim shall be notified of the results of the
DNA test pursuant to Article 15, Chapter 3, Title 16. The court shall order the production of any
written reports and laboratory reports prepared in connection with the DNA testing, including
underlying data and notes.

(B) The results of the DNA test may be used by the applicant, solicitor, or Attorney General in
any post-conviction proceeding or trial. If the results of the DNA test are exculpatory, the
applicant may use the exculpatory results of the DNA test as grounds for filing a motion for new
trial pursuant to the South Carolina Rules of Criminal Procedure. If the results of the DNA test
are inconclusive, the court may allow for additional DNA testing or may dismiss the application.
If the results of the DNA test are inculpatory, the court shall dismiss the application and shall, on
motion of the solicitor or Attorney General, as applicable:

(1) make a determination whether the applicant’s assertion of actual innocence was
intentionally false and, as a result, hold the applicant in contempt of court;

(2) assess against the applicant the cost of any DNA testing not already paid by the
applicant;

(3) forward the findings to the South Carolina Department of Corrections, who may use such
finding to deny good conduct credit; and

(4) forward the findings to the Department of Probation, Parole and Pardon Services, who
may use the findings to deny parole.

(C) Except as otherwise provided in this article, DNA records, results, and information taken
from the applicant are exempt from any law requiring disclosure of information to the public.

SECTION 17-28-110. Consent to testing.

(A) Nothing in this article prohibits a person and a solicitor or the Attorney General, as
applicable, from consenting to and conducting post-conviction DNA testing by agreement of the
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parties. The person may use the exculpatory results of the DNA test as the grounds for filing a
motion for new trial pursuant to the South Carolina Rules of Criminal Procedure.

(B) Nothing in this article prohibits a person from filing an application for post-conviction relief
pursuant to Chapter 27, Title 17.

(C) Unless there is an act of gross negligence or intentional misconduct this article may not be
construed to give rise to a claim for damages against the State of South Carolina, a political
subdivision of the State, or an employee of the State or a political subdivision of the State.
Failure of a custodian of evidence to preserve physical evidence or biological material pursuant
to this article does not entitle the applicant to any relief from conviction or adjudication but does
not prohibit a person from presenting this information at a subsequent hearing or trial.

SECTION 17-28-120. Administration expenditure limitation.

No more than one hundred fifty thousand dollars may be expended from the general fund in any
fiscal year to administer the provisions of this article.

ARTICLE 3
Preservation of Evidence

SECTION 17-28-300. Citation of article.
This article shall be cited as the “Preservation of Evidence Act”.

SECTION 17-28-310. Definitions.

(1) “Biological material” means any blood, tissue, hair, saliva, bone, or semen from which
DNA marker groupings may be obtained. This includes material catalogued separately on slides,
swabs, or test tubes or present on other evidence including, but not limited to, clothing, ligatures,
bedding, other household material, drinking cups, or cigarettes.

(2) “Custodian of evidence” means an agency or political subdivision of the State including,
but not limited to, a law enforcement agency, a solicitor’s office, the Attorney General’s Office,
a county clerk of court, or a state grand jury that possesses and is responsible for the control of
evidence during a criminal investigation or proceeding, or a person ordered by a court to take
custody of evidence during a criminal investigation or proceeding.

(3) “DNA” means deoxyribonucleic acid.
(4) “DNA profile” means the results of any testing performed on a DNA sample.

(5) “DNA record” means the tissue or saliva samples and the results of the testing performed
on the samples.

(6) “DNA sample” means the tissue, saliva, blood, or any other bodily fluid taken at the time
of arrest from which identifiable information can be obtained.

(7) “Incarceration” means serving a term of confinement in the custody of the South Carolina
Department of Corrections or the South Carolina Department of Juvenile Justice and does not
include a person on probation, parole, or under a community supervision program.
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(8) “Law enforcement agency” means a lawfully established federal, state, or local public
agency that is responsible for the prevention and detection of crime and the enforcement of
penal, traffic, regulatory, game, immigration, postal, customs, or controlled substances laws.

(9) “Physical evidence” means an object, thing, or substance that is or is about to be produced
or used or has been produced or used in a criminal proceeding related to an offense
enumerated in Section 17-28-320, and that is in the possession of a custodian of evidence.

SECTION 17-28-320. Offenses for which evidence preserved; conditions and duration of
preservation.

(A) A custodian of evidence must preserve all physical evidence and biological material related
to the conviction or adjudication of a person for at least one of the following offenses:

(1) murder (Section 16-3-10);

(2) killing by poison (Section 16-3-30);

(3) killing by stabbing or thrusting (Section 16-3-40);

(4) voluntary manslaughter (Section 16-3-50);

(5) homicide by child abuse (Section 16-3-85(A)(1));

(6) aiding and abetting a homicide by child abuse (Section 16-3-85(A)(2));
(7) lynching in the first degree (Section 16-3-210);

(8) killing in a duel (Section 16-3-430);

(9) spousal sexual battery (Section 16-3-615);

(20) criminal sexual conduct in the first degree (Section 16-3-652);
(11) criminal sexual conduct in the second degree (Section 16-3-653);
(12) criminal sexual conduct in the third degree (Section 16-3-654);
(13) criminal sexual conduct with a minor (Section 16-3-655);

(14) arson in the first degree resulting in death (Section 16-11-110(A));

(15) burglary in the first degree for which the person is sentenced to ten years or more
(Section 16-11-311(B));

(16) armed robbery for which the person is sentenced to ten years or more (Section
16-11-330(A));

(17) damaging or destroying a building, vehicle, or property by means of an explosive
incendiary resulting in death (Section 16-11-540);

(18) abuse or neglect of a vulnerable adult resulting in death (Section 43-35-85(F));
(19) sexual misconduct with an inmate, patient, or offender (Section 44-23-1150);

(20) unlawful removing or damaging of an airport facility or equipment resulting in death
(Section 55-1-30 (3));
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(21) interference with traffic-control devices or railroad signs or signals resulting in death
(Section 56-5-1030(B)(3));

(22) driving a motor vehicle under the influence of alcohol or drugs resulting in death
(Section 56-5-2945);

(23) obstruction of railroad resulting in death (Section 58-17-4090); or

(24) accessory before the fact (Section 16-1-40) to any offense enumerated in this
subsection.

(B) The physical evidence and biological material must be preserved:
(1) subject to a chain of custody as required by South Carolina law;

(2) with sufficient documentation to locate the physical evidence and biological material;
and

(3) under conditions reasonably designed to preserve the forensic value of the physical
evidence and biological material.

(C) The physical evidence and biological material must be preserved until the person is released
from incarceration, dies while incarcerated, or is executed for the offense enumerated in
subsection (A). However, if the person is convicted or adjudicated on a guilty or nolo contendere
plea for the offense enumerated in subsection (A), the physical evidence and biological material
must be preserved for seven years from the date of sentencing, or until the person is released
from incarceration, dies while incarcerated, or is executed for the offense enumerated in
subsection (A), whichever comes first.

SECTION 17-28-330. Registration as custodian of evidence.

(A) After a person is convicted or adjudicated for at least one of the offenses enumerated in
Section 17-28-320, a custodian of evidence shall register with the South Carolina Department of
Corrections or the South Carolina Department of Juvenile Justice, as applicable, as a custodian of
evidence for physical evidence or biological material related to the person’s conviction or
adjudication.

(B) The South Carolina Department of Corrections or the South Carolina Department of Juvenile
Justice, as applicable, shall notify a custodian of evidence registered pursuant to subsection (A) if
the person is released from incarceration, dies while incarcerated, or is executed for the offense
enumerated in Section 17-28

SECTION 17-28-340. Petition for destruction of evidence prior to expiration of required time
period.

(A) After a person is convicted or adjudicated for at least one of the offenses enumerated in
Section 17-28-320, a custodian of evidence may petition the general sessions court or family
court in which the person was convicted or adjudicated for an order allowing for disposition of
the physical evidence or biological material prior to the period of time described in Section
17-28-320 if:
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(1) the physical evidence or biological material must be returned to its rightful owner, is of
such size, bulk, or physical character as to make retention impracticable, or is otherwise
required to be disposed of by law; or

(2) DNA evidence was previously introduced at trial, was found to be inculpatory, and all
appeals and post-conviction procedures have been exhausted.

(B) The petition must:
(1) be made on such form as prescribed by the Supreme Court;
(2) identify the proceedings in which the person was convicted or adjudicated;
(3) give the date of the entry of the judgment and sentence;
(4) specifically set forth the physical evidence or biological material to be disposed of; and
(5) specifically set forth the reason for the disposition.

(C) The clerk of court shall file the petition upon its receipt and promptly bring it to the attention
of the court and deliver a copy to the convicted or adjudicated person and the solicitor or
Attorney General, as applicable. The victim shall be notified of the petition pursuant to Article
15, Chapter 3, Title 16.

(D) The convicted or adjudicated person and the solicitor or Attorney General, as applicable,
shall have one hundred and eighty days to respond to the petition. The victim may respond
within one hundred and eighty days in accordance with the provisions of Article 15, Chapter 3,
Title 16.

(E) After a hearing, the court may order that the custodian of evidence may dispose of the
physical evidence or biological material if the court determines by preponderance of evidence
that:

(1) the physical evidence or biological material must be returned to its rightful owner, is of
such size, bulk, or physical character as to make retention impracticable, or is otherwise
required to be disposed of by law, or DNA evidence was previously introduced at trial, was
found to be inculpatory, and all appeals and post-conviction procedures have been
exhausted;

(2) the convicted or adjudicated person, the solicitor or Attorney General, as applicable, and
the victim have been notified of the petition for an order to dispose of the physical evidence
or biological material;

(3) the convicted or adjudicated person did not file an affidavit declaring, under penalty of
perjury, the person’s intent to file an application for post-conviction DNA testing of the
physical evidence or biological material pursuant to Article 1, Chapter 28, Title 17 within
ninety days followed by the actual filing of the application;

(4) the solicitor or the Attorney General, as applicable, and the victim have not filed a
response requesting that the physical evidence or biological material not be disposed of; and

(5) no other provision of federal or state law, regulation, or court rule requires preservation
of the physical evidence or biological material.
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(F) If the court issues an order for the disposition of the physical evidence or biological material,
the court may require a custodian of evidence to take reasonable measures to remove and
preserve portions of the physical evidence or biological material in a quantity sufficient to:

(1) permit future DNA testing or other scientific analysis; or

(2) for other reasons, upon request and good cause shown, by the solicitor or Attorney
General, as applicable, or the victim.

SECTION 17-28-350. Wilful destruction.

A person who wilfully and maliciously destroys, alters, conceals, or tampers with physical
evidence or biological material that is required to be preserved pursuant to this article with the
intent to impair the integrity of the physical evidence or biological material, prevent the physical
evidence or biological material from being subjected to DNA testing, or prevent the production
or use of the physical evidence or biological material in an official proceeding, is guilty of a
misdemeanor and, upon conviction, must be fined not more than one thousand dollars for a first
offense, and not more than five thousand dollars or imprisoned for not more than one year, or
both, for each subsequent violation.

SECTION 17-28-360. Failure to preserve; cause of action against responsible entity; right to
release.

Unless there is an act of gross negligence or intentional misconduct this article may not be
construed to give rise to a claim for damages against the State of South Carolina, a political
subdivision of the State, an employee of the State, or a political subdivision of the State. Failure
of a custodian of evidence to preserve physical evidence or biological material pursuant to this
article does not entitle a person to any relief from conviction or adjudication but does not
prohibit a person from presenting this information at a subsequent hearing or trial.

© SCCPC (Getting Evidence - July 24, 2017) 145



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (April 6, 2018)  Page 286 of 344

Office of the Attorney General
State of South Carolina

September 15, 2015

The Honorable Charles E. McNair
Chief

Cayce Department of Public Safety
2 Lavern Jumper Rd.

Cayce, SC 29171

Dear Chief McNair:

We are in receipt of your opinion request concerning the release of vehicles confiscated
pursuant to Section 56-5-6240 “upon the service of ‘claim and delivery’ or other repossession
orders from the lienholder prior to the adjudication of criminal charges.” (emphasis in original).
Our response follows.

l. Law

As you are aware, Section 56-5-6240 of the South Carolina Code addresses, among other
things, the “forfeiture, confiscation, and disposition of vehicles seized for conviction of [Driving
Under Suspension (“DUS”) and Driving Under the Influence (“DUI”D)].'D’ See S.C. Code Ann.
856-5-6240 (2006) (explaining, via legislative title, that the statute deals with “[f] orfeiture.
confiscation, and disposition of vehicles seized for conviction of DUS and DUI”). Notably, the
statute explains individuals “convicted of a fourth or subsequent” DUS “within the last five years
... or a third or subsequent DUI ... within the last ten years .... must have the motor vehicle he
drove during the offense ... forfeited ....” S.C. Code Ann. 8§56-5-6240(A). The statute adds that
the “vehicle must be confiscated ... at the time of the arrest.” requires the registered owner to be
notified of the confiscation within seventy-two hours, and provides the registered owner with a
ten day window to request a hearing disputing the confiscation of their vehicle. Id. Further, and
particularly relevant to your question, subsection (A) requires that within the ten day window
following confiscation of the vehicle. “[t]he sheriff or chief of police in possession of the vehicle
must provide notice by certified mail... to all lienholders of record[.]” Id.

In slight contrast to Section 56-5-6240(A). which, from a procedural standpoint focuses
on post-confiscation, pre-conviction procedures. Section 56-5-6240(B) of the Code touches on
post-conviction forfeiture procedures. In particular. Section 56-5-6240(B) explains that where “a
person fails to file an appeal within ten days after his conviction or pleas of guilty or nolo
contendere to the offenses in subsection (A), the sheriff or chief of police shall initiate an action
in the circuit court of the county in which the vehicle was confiscated to accomplish forfeiture
...~ Also, and again relevant to your question, subsection (B) of 56-5-6240 mandates that
“registered owners, lienholders of record, and other persons claiming an interest in the vehicle
subject to forfeiture” receive notice of the forfeiture and be given “an opportunity to appear at a
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hearing and show why the vehicle should not be forfeited[.]” S.C. Code Ann. 856-5-6240(B)
(2006). Continuing, subsection (B) explains that despite the mandatory requirement that
lienholders be notified of an impending forfeiture, “[t]he failure of the lienholder to appear at the
hearing does not in any way alter or affect the claim of a lienholder of record” and adds that
“[f]orfeiture of a vehicle is subordinate in priority to all valid liens and encumbrances.” Id.

1. Analysis

Understanding the relevant provisions of Section 56-5-6240, we now return to your question,
whether your office may release a “confiscated vehicle upon the service of ‘claim and delivery’
or other repossession orders from the lienholder prior to the adjudication of criminal charges.”
(emphasis in original). As explained below, we believe that it can.!

In order to determine whether Section 56-5-6240 authorizes a sheriff or chief of police to
release a confiscated vehicle subject to forfeiture under its terms prior to adjudication, we must
first look to the statute's legislative intent. Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578,
581 (2000) (“The cardinal rule of statutory construction is to ascertain and effectuate the
legislative intent whenever possible.”). “What a legislature says in the text of a statute is
considered the best evidence of the legislative intent or will” and “courts are bound to give effect
to the expressed intent of the legislature.” Media General Communications. Inc. v. South
Carolina Dent. of Revenue, 388 S.C. 138, 148, 694 S.E.2d 525, 530 (2010); Wade v. State, 348
S.C. 255, 259, 559 S.E.2d 843, 844 (2002).

When determining the effect of words utilized in a statute, a court looks to the “plain
meaning” of the words. City of Rock Hill v. Harris, 391 S.C. 149, 154, 705 S.E.2d 53, 55 (2011).
Nevertheless, courts do not focus on isolated portions of the language contained within a statute,
but instead consider the statute's language as a whole. See Mid-State Auto Action of Lexington.
Inc. v. Altman, 324 S.C. 65, 69, 476 S.E.2d 690, 692 (1996) (“In ascertaining the intent of the
legislature, a court should not focus on any single section or provision but should consider the
language of the statute as a whole.”). This is because “[a] statute is passed as a whole and not in
parts or sections and is animated by one general purpose and intent.” 2A Norman J. Singer &
J.D. Shambie Singer, Sutherland Statutes and Statutory Construction, 846.5 (7th ed. 2007).

A. Interpreting Section 56-5-6240(A)

Applying these concepts to Section 56-5-6240(A),? it becomes clear that while a driver's
forfeiture of a motor vehicle is an additional consequence of a “fourth or subsequent” DUS
conviction in five years, or a ““third or subsequent” DUI conviction in ten years, the overarching
intent of subsection (A) is to immediately take the vehicle away from the driver, regardless of
whether they own the vehicle, even prior to adjudication. This is best illustrated by subsection
(A)'s requirement that “[t]he vehicle must be confiscated by the arresting officer or other law
enforcement officer of that agency at the time of the arrest” S.C. Code Ann. 8§56-5-6240
(emphasis added) and is further supported by subsection (A)'s innocent owner provision.
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Specifically, subsection (A)'s innocent owner provision actually requires the registered owner to
prove, by a preponderance of the evidence, that the driver's use of the confiscated vehicle was
either (1) unauthorized; or (2) occurred only because the owner was unaware that the driver did
not possess a valid license. 1d. In fact, it is only upon satisfying such a standard that a vehicle
confiscated pursuant to Section 56-5-6240(A) can be immediately released to a registered
owner.? Stated differently, only a registered owner who has affirmatively proven that they are an
innocent owner is entitled to immediate release of a vehicle confiscated pursuant to Section 56-5-
6240(A), while all other vehicle owners, regardless of whether they were the driver or not, are
unable to secure the immediate release of a vehicle subject to forfeiture under Section 56-5-
6240(A). In light of these provisions, we believe the Legislature, via Section 56-5-6240(A), not
only intended to keep vehicles out of certain repeat offender's hands immediately after arrest (i.e.
three DUS and a current DUS arrest in a five year period, or two DUI's and a current DUI arrest
in a ten year period), but also intended to keep vehicles out of a non-driver owner's hands when
the owner of the vehicle has provided the vehicle to the driver regardless of whether they are
legally authorized to operate the vehicle.

1. Interpreting Section 56-5-6240(A)'s Post-confiscation, Pre-adjudication Provision

Understanding the overarching intent of Section 56-5-6240(A), we now look to Section
56-5-6240(A)'s post-confiscation, pre-adjudication notification provision. As noted above,
Section 56-5-6240(A)'s post-confiscation, pre-adjudication notification provision states “[t]he
sheriff or chief of police in possession of the vehicle must provide notice by certified mail of the
confiscation to all lienholders of record within ten days of the confiscation.” In analyzing this
provision, we note that we may not view this provision in isolation, but must instead view it
against the balance of Section 56-5-6240(A)'s other language, as well as the entirety of Section
56-5-6240. See Mid-State Auto Action of Lexington. Inc., 324 S.C. at 69, 476 S.E.2d at 692 (“In
ascertaining the intent of the legislature, a court should not focus on any single section or
provision but should consider the language of the statute as a whole.”). In other words, we must
read Section 56-5-6240(A)'s post-confiscation, pre-adjudication notification provision in light of
subsection (A)'s overriding intent - (1) to keep vehicles out of a repeat offender's hands
immediately following an arrest that would qualify the vehicle for forfeiture; and (2) to keep
vehicles out of a non-driver owner's hands when the owner of the vehicle has provided the
vehicle to the driver regardless of whether they are legally authorized to operate the vehicle.

Utilizing this construction requirement, we believe subsection (A)'s post-confiscation,
pre-adjudication notification provision should not be understood as merely requiring the
notification of lienholders of a confiscation and potential forfeiture, but must also be viewed as a
provision designed to encourage lienholders holding a claim and delivery or other repossession
order to serve such an order and take possession of a vehicle that would otherwise be subject to
forfeiture. Simply stated, we believe subsection (A)'s post-confiscation, pre-adjudication
notification provision is not only designed for notification of lienholders, but also serves as an
invitation to them. Accordingly, we believe this provision implicitly authorizes a law
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enforcement agency to release a confiscated vehicle upon the service of ‘claim and delivery’ or
other repossession orders from the lienholder prior to the adjudication of criminal charges.

In so finding we note that such a construction not only furthers Section 56-5-6240(A)'s
goal of immediate confiscation, but also furthers Section 56-5-6240's broader legislative goal of
forfeiture and does so without the need to adjudicate the offense triggering confiscation and
forfeiture under the statute. Specifically, because service of a claim and delivery or other
repossession order would in many instances, accomplish forfeiture without additional litigation*
as well as allow a lienholder with a superior claim® to seek forfeiture of the property that is the
subject of the lien, it appears pre-adjudication release of a vehicle subject to repossession would
be a preferred method of disposing of a vehicle otherwise subject to forfeiture under Section 56-
5-6240. Indeed, subsection (B) supports this conclusion by explaining that “[f]orfeiture of a
vehicle is subordinate in priority to all valid liens and encumbrances,” meaning that
preadjudication release of a vehicle for purposes of repossession would obviate the need for
additional forfeiture litigation since the result of a subsequent forfeiture action under Section 56-
5-6240 would be “subordinate in priority.”

Moreover, the structure of Section 56-5-6240(B), specifically its' post-adjudication, pre-
forfeiture lienholder notification requirements, also support our conclusion that Section 56-5-
6240(A) is designed to encourage lienholders holding a claim and delivery or other repossession
order to serve such an order prior to adjudication. For instance, and as noted above, subsection
(B)'s requirement that “lienholders and other persons claiming an interest in the vehicle subject
to forfeiture” must be notified and given an opportunity to be heard regarding forfeiture, shows
an obvious intent to encourage lienholders to serve any claim and delivery or repossession orders
they may have regardless of whether it is before or after adjudication of the arresting offense. In
fact, the next sentence of subsection (B) further supports this understanding since a lienholder
who fails to appear at the hearing concerning forfeiture “does not in any way alter or affect the
claim of a lienholder of record.” S.C. Code Ann. 856-5-6240(B). In other words, a review of
subsection (B) of Section 56-5-6240 shows that the statute, when viewed as a whole, is
obviously aimed at providing lienholders with every opportunity to recover a vehicle that would
otherwise be subject to forfeiture pursuant to the terms of Section 56-5-6240.

I11. Conclusion

In conclusion, it is the opinion of this Office that Section 56-5-6240(A)'s post-
confiscation. pre-adjudication notification provision implicitly authorizes a law enforcement
agency to release a confiscated vehicle upon the service of a claim and delivery or other
repossession order. Specifically, as discussed in Section 11(A)(1) of our opinion, we believe that
since the Legislature not only intended to keep vehicles out of certain repeat offender's hands
immediately after arrest, but also intended to keep vehicles out of certain non-driver owner's
hands when the owner of the vehicle has provided the vehicle to the driver and is not an innocent
owner, pre-adjudication release of such a vehicle via a claim and delivery or other repossession
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order is entirely consistent with the statute's overarching legislative intent—forfeiture of the
vehicle. As detailed above, this conclusion is supported throughout Section 56-5-6240,
particularly subsection (B). which explains that “[f]orfeiture of a vehicle is subordinate in
priority to all valid liens and encumbrances[.]” As a result, absent the existence of circumstances
outlined in footnote one of our opinion, we believe it is unnecessary for law enforcement to hold
a vehicle subject to a claim and delivery or other repossession order through adjudication of the
offense triggering confiscation and forfeiture under Section 56-5-6240(A).

Sincerely,

Brendan McDonald
Assistant Attorney General

REVIEWED AND APPROVED BY:

Robert D. Cook
Solicitor General

Footnotes

! Despite our conclusion that a law enforcement agency may generally release a vehicle
confiscated pursuant to Section 56-5-6420, “upon the service of ‘claim and delivery’ or other
repossession orders from the lienholder prior to the adjudication of criminal charges” we note
that this conclusion is not absolute. For instance, if a confiscated vehicle that is otherwise subject
to forfeiture under Section 56-5-6420 is also involved in any of the 24 offenses where
preservation of “physical evidence” is mandated pursuant to Section 17-28-320(A), pan of the
Preservation of Evidence Act, the vehicle, assuming it amounts to physical evidence, could not
be released until the earliest of the circumstances outlined in Section 17-28-320(C) has occurred.
See S.C. Code Ann. §17-28-320(A) (2014) (requiring a custodian of evidence to “preserve all
physical evidence ... related to the conviction or adjudication” for any one of 24 different
crimes); S.C. Code Ann. 8§17-28-320(C) (2014) (“The physical evidence and biological material
must be preserved until the person is released from incarceration, dies while incarcerated, or is
executed for the offense enumerated in subsection (A). However, if the person is convicted or
adjudicated on a guilty or nolo contendere plea for the offense enumerated in subsection (A), the
physical evidence and biological material must be preserved for seven years from the date of
sentencing, or until the person is released from incarceration, dies while incarcerated, or is
executed for the offense enumerated in subsection (A), whichever comes first.”).

2 Section 56-5-6240(A) of the South Carolina Code states:

In addition to the penalties for a person convicted of a fourth or subsequent
violation within the last five years of operating a motor vehicle while his
license is canceled, suspended, or revoked (DUS), or a third or subsequent
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violation within the last ten years of operating a motor vehicle while under
the influence of intoxicating liquor or drugs (DUI), the person must have
the motor vehicle he drove during this offense forfeited as provided in
subsections (B) and (C) if the person is the registered owner or a resident of
the household of the registered owner. The vehicle must be confiscated by
the arresting officer or other law enforcement officer of that agency at the
time of arrest. The officer shall deliver it immediately to the sheriff, chief of
police, or the authorized agent of the sheriff or chief of police, in the
jurisdiction where the motor vehicle was confiscated. The sheriff, chief of
police, or the authorized agent of the sheriff or chief of police shall by
certified mail notify the registered owner of the confiscation within seventy-
two hours. Upon naotification of the confiscation, the registered owner has
ten days to request a hearing before the presiding judge of the judicial
circuit or his designated hearing officer. The hearing must be held within
ten days from the date of receipt of the request. The purpose of the hearing
is to determine if there is a preponderance of the evidence that (I) the use of
the vehicle on the occasion of the arrest was not expressly or impliedly
authorized, or (2) the registered owner did not know that the driver did not
possess a valid license. If the requisite showing is made, the vehicle must be
returned to the registered owner. The vehicle confiscated pursuant to this
section may be returned to the registered owner upon petition to the court
by the law enforcement agency confiscating the vehicle if the criminal
charge has not been disposed of within twelve months of the date of
confiscation. If the registered owner of the vehicle does not remove the
vehicle from law enforcement's possession within ten days of service of the
court order allowing the return, law enforcement may dispose of the vehicle
as provided in subsection (C). The sheriff or chief of police in possession of
the vehicle must provide notice by certified mail of the confiscation to all
lienholders of record within ten days of the confiscation.

S.C. Code Ann. 8 56-5-6240(A) (emphasis added).

® While we recognize subsection (A) does permit a “vehicle confiscated pursuant to this section
to be returned to the registered owner upon petition to the court by the law enforcement agency
confiscating the vehicle if the criminal charge has not been disposed of within twelve months of
the date of confiscation,” it seems clear this does not undermine the intent to immediately
deprive registered owners of vehicles who do not otherwise meet subsection (A)' s innocent
owner requirements.

% See e.g., S.C. Bench Book for Summary Court Judges, Action of Claim and Delivery (“A
common illustration of a proper claim and delivery action is where a security agreement,
installment contract, or an installment has been signed for the purchase of an automobile and
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there has been a default in payments by the purchaser. Provisions in the security agreement or
installment contract that allow the seller or lender to take immediate possession of an automobile
when the buyer defaults and wrongfully detains it are enforced by an action of claim and
delivery ....”) (emphasis added).

® See S.C. Code Ann. §56-5-6240.
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Office of the Attorney General
State of South Carolina

June 17, 2015

James Fulcher, M.D.

Deputy Medical Examiner
Greenville County

1190 West Paris Road
Greenville, South Carolina 29605

Dear Dr. Fulcher:

As the Deputy Medical Examiner for Greenville County, you have requested the opinion
of this Office regarding our State's Preservation of Evidence Act, S.C. Code Ann. §17-28-300 et
seq. (hereinafter “the Act”), and how it pertains to toxicological, wet blood, and tissue samples.
Specifically, you state that your “reading of the law is that we are required to preserve DNA
evidence only, not toxicology evidence.” You also note that:

our office always keeps a dried blood DNA blood spot on ail cases. This is
part of the normal procedure and is good forensic medicine practice. In
addition, we store and catalog paraffin wax tissue blocks and glass slides for
each autopsy, these can also be used to obtain DNA. These DNA blood
spots are stored with the case file in the medical examiner's office and the
additional slides and wax tissue blocks are stored in a secure off-site
location.

Should the Act require preservation of toxicology evidence, you list concerns, including
space and refrigeration requirements, degradation of the evidence over time that would occur
with “repeal” toxicology, interpretation of decreases in drug variable rates, and the impact of
storage conditions on degradation. Our analysis of the requirements of the Act follows.

Law/Analysis

In nearly all of the opinions written on the Preservation of Evidence Act authored by our
Office, we have begun with the duty imposed by the Constitution to disclose favorable evidence
material to guilt or punishment to a criminal defendant. We discussed this right in one opinion as
follows:

[i]n examining your questions, it must first be acknowledged that as stated
by the United States Supreme Court in California v. Trombetta et al., 467
U.S. 479 at 480 (1984), “[tlhe Due Process Clause of the Fourteenth
Amendment requires the State to disclose to criminal defendants favorable
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evidence that is material either to guilt or to punishment.” The Court further
stated that

[u]lnder the Due Process Clause of the Fourteenth Amendment, criminal
prosecutions must comport with prevailing notions of fundamental fairness.
We have long interpreted this standard of fairness to require that criminal
defendants be afforded a meaningful opportunity to present a complete
defense. To safeguard that right, the Court has developed “what might
loosely be called the area of constitutionally guaranteed access to
evidence.” United States v. Valenzuela-Bernal, 458 U.S. 858, 867, 102 S.Ct.
3440, 3447, 73 L.Ed.2d 1193 (1982). Taken together, this group of
constitutional privileges delivers exculpatory evidence into the hands of the
accused, thereby protecting the innocent from erroneous conviction and
ensuring the integrity of our criminal justice system ...A defendant has a
constitutionally protected privilege to request and obtain from the
prosecution evidence that is either material to the guilt of the defendant or
relevant to the punishment to be imposed. Brady v. Maryland, 373 U.S., at
87, 83 S.Ct., at 1196. Even in the absence of a specific request, the
prosecution has a constitutional duty to turn over exculpatory evidence that
would raise a reasonable doubt about the defendant's guilt. United States v.
Agurs, 427 U.S., at 112, 96 S.Ct., at 2401 ....

467 U.S. at 485. The Court further stated that

[w]hatever duty the Constitution imposes on the States to preserve
evidence, that duty must be limited to evidence that might be expected to
play a significant role in the suspects defense. To meet this standard of
constitutional materiality, see United States v. Agurs, 427 U.S., at 109-110,
96 S.Ct., at 2400, evidence must both possess an exculpatory value that was
apparent before the evidence was destroyed, and be of such a nature that the
defendant would be unable to obtain comparable evidence by other
reasonably available means.

467 U.S. at 488-489. Op. S.C. Att'y Gen., 2010 WL 3896175 (Sept. 15, 2010).

In Arizona v. Youngblood, 488 U.S. 51,109 S.Ct. 333 (1988), the Supreme Court further
discussed the constitutional obligation to preserve potentially exculpatory evidence. The Court
stated that “the failure of the State to preserve evidentiary material of which no more can be said
than that it could have been subjected to tests, the results of which might have exonerated the
defendant,” does not establish a due process violation unless the defendant can show bad faith on
the part of the police in destroying the evidence. Id. at 57-58, 109 S.Ct. at 337-38.
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In 2009, the Supreme Court clarified that a defendant's due process rights prior to trial do
not continue to the same extent after conviction. See District Attorney's Office for the Third
Judicial Circuit v. Osborne, 557 U.S. 52, 129 S.Ct. 2308 (2009). The Court specified that those
convicted have only limited rights to due process, particularly in regard to postconviction relief.
Id. at 69, 129 S.Ct. at 2320 (“Osborne's right to due process is not parallel to a trial right, but
rather must be analyzed in light of the fact that he has already been found guilty at a fair trial,
and has only a limited interest in postconviction relief). Osborne also provided that upon
conviction, “the criminal defendant has been constitutionally deprived of his liberty.” Id. “The
State accordingly has more flexibility in deciding what procedures are needed in the context of
postconviction relief.” Id. As a result, an inmate's ability to gain access to DNA testing as a right
largely depends on state legislatures and state courts through DNA postconviction access laws.
However, subsequent to Osborne, the Court held that a state prisoner complaining of
unconstitutional state action for failure to conduct DNA testing could enforce a civil rights action
under 42 U.S.C. 81983 to challenge the constitutionality of a state postconviction relief DNA
statute and that a writ of habeas corpus under 28 U.S.C. 82254 was not the prisoner's exclusive
remedy. Skinner v. Switzer, 562 U.S. 521, 131 S.Ct. 1289 (2011). As we have previously
concluded, “Skinner therefore demonstrates the importance of continuing to preserve physical
evidence and biological material for the crimes enumerated in § 17-28-320(A).” Op. S.C. Att'y
Gen., 2011 WL 2214060 (May 12, 2011).

“To date, all fifty states have enacted some type of postconviction DNA access law. The
Innocence Project, Today, All 50 States Have DNA Access Laws, available at http:/
www.innocenceproject.org/files/imported/dnainnocenceproiectwebsite.pdf (showing the
progression of enactment of postconviction DNA access laws among the fifty states from 1992 to
2013). South Carolina's postconviction DNA access law, titled the “Access to Justice Post-
Conviction DNA Testing Act,” (hereinafter “*“Post-Conviction DNA Testing Act”) was enacted
in 2008 as part of Act Number 413. Act No. 413, 2008 S.C. Acts 4037. Also included in Act 413,
and part of the same statutory scheme as the Post-Conviction DNA Testing Act, is the
Preservation of Evidence Act from which your questions pertain. Id. Centering on whether
toxicology evidence collected by your office would constitute “biological material” the Act
requires a “custodian of evidence” to preserve, your question is one of statutory interpretation;
accordingly we turn to the applicable rules for guidance.

It is well-established that the cardinal rule of statutory construction is to ascertain and
effectuate the intent of the legislature. Berkeley County Sch. Dist. v. South Carolina Dep't of
Revenue, 383 S.C. 334, 345, 679 S.E.2d 913, 919 (2009) (citation omitted). “What a legislature
says in the text of a statute is considered the best evidence of the legislative intent or will.
Therefore, the courts are bound to give effect to the expressed intent of the legislature.” State v.
Jacobs, 393 S.C. 584, 587, 713 S.E.2d 621, 622-23 (2011) (citation omitted). Put differently,
“[w]ords in a statute must be given their plain and ordinary meaning without resorting to subtle
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or forced construction to limit or expand the statute's application.” Epstein v. Coastal Timber
Co., 393 S.C. 276, 285,711 S.E.2d 912,917 (2011) (citation omitted).

With these rules in mind, we are required to look to the plain language used in the Act
itself. Section 17-28-320(A) of the South Carolina Code specifies what evidence must be
preserved and by whom. Specifically, it provides that “[a] custodian of evidence must preserve
all physical evidence and biological material related to the conviction or adjudication of a person
for at least one of the following offenses ... [the designated twenty-four offenses follow].” S.C.
Code Ann. 817-28-320(A) (2014) (emphasis added). Subsection (B) of Section 17-28-320
provides the conditions for preservation, stating that:

[t]he physical evidence and biological material must be preserved:
(1) subject to a chain of custody as required by South Carolina law;

(2) with sufficient documentation to locate the physical evidence and
biological material; and

(3) under conditions reasonably designed to preserve the forensic value of
the physical evidence and biological material.

S.C. Code Ann. §17-28-320(B) (2014). Subsection (C) of the same section relates to the length
of time physical evidence and biological material must be preserved, providing that:

[t]he physical evidence and biological material must be preserved until the
person is released from incarceration, dies while incarcerated, or is executed
for the offense enumerated in subsection (A). However, if the person is
convicted or adjudicated on a guilty or nolo contendere plea for the offense
enumerated in subsection (A), the physical evidence and biological material
must be preserved for seven years from the date of sentencing, or until the
person is released from incarceration, dies while incarcerated, or is executed
for the offense enumerated in subsection (A), whichever comes first.

S.C. Code Ann. §17-28-320(C) (2014).

Being that the Act applies to “custodians of evidence” for the preservation of all
“physical evidence” and “biological material,” the definitions provided for these terms in the Act
follow. S.C. Code Ann. 817-28-310(2) (2014) defines the term “custodian of evidence” as:

... an agency or political subdivision of the State including, but not limited
to, a law enforcement agency, a solicitor's office, the Attorney General's
office, a county clerk of court, or a state grand jury that possesses and is
responsible for the control of evidence during a criminal investigation or
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proceeding, or a person ordered by a court to take custody of evidence
during a criminal investigation or proceeding.

“Biological material” is defined as “any blood, tissue, hair, saliva, bone, or semen from
which DNA marker groupings may be obtained. This includes material catalogued separately on
slides, swabs, or test tubes or present on other evidence including, but not limited to, clothing,
ligatures, bedding, other household material, drinking cups, or cigarettes.” S.C. Code Ann. §817-
28-310(1) (2014).

And, the term “physical evidence” is defined as “an object, thing, or substance that is or
is about to be produced or used or has been produced or used in a criminal proceeding related to
an offense enumerated in 17-28-320, and that that is in the possession of a custodian of evidence.
S.C. Code Ann. §17-28-310(9) (2014).

In a July 15, 2011 opinion, we opined on the legislative intent in enactment of both the
Post-Conviction DNA Testing Act and the Preservation of Evidence Act. See Op. S.C. Att'y
Gen., 2011 WL 3346426 (July 15, 2011). After addressing the rule of construction that the
legislative intent should be found in the plain language of the statute itself, we commented as
follows:

[t]he Act is part of 2008 S.C. Acts 413, that included the “Access to Justice
Post-Conviction DNA Testing Act” aimed at providing convicted
defendants with the opportunity to have evidence, which was not previously
subjected to DNA testing or not the same type of DNA testing, tested to
determine whether it possesses any exculpatory value. In the opinion of this
office, the Legislature's intent upon passing the Act was twofold. That intent
was, first, to provide procedures for the preservation of evidence and to
delineate the offenses for which physical evidence and biological material
must be preserved; and secondly, to establish guidelines for the return of
evidence prior to the period of time set forth therein, and to provide for
penalties for destroying or tampering with evidence covered by the Act.

Id. at * 2.

Applying the Act's terms to your specific questions, we first point out our belief that the
Act extends to medical examiners as fitting within the definition of a “custodian of evidence.” In
a prior opinion of this office, we concluded that “a coroner's office would be within the
definition of a *“custodian of evidence' for purposes of the Act.” Op. S.C. Att'y Gen., 2010 WL
3896175 (Sept. 15, 2010). In reaching this conclusion, we relied on statutory provisions
establishing a coroner's powers to conduct an investigation and inquest into the cause of death of
a deceased person and prior opinions of this office establishing the similarity of a coroner's office
to law enforcement being that an inquest is “essentially a criminal proceeding, although it is not
a trial involving the merits, but rather a preliminary investigation.” Id. at *3-4 (discussing S.C.
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Code Ann. §17-7-20, § 17-7-70, § 40-19-280(A), Op. S.C. Att'y Gen., 1976 WL 23100 (October
7,1976) Op. S.C. Att'y Gen., 1960 WL 8118 (April 20, 1960)).

Pursuant to S.C. Code Ann. 8§17-5-5 (2014), the term “medical examiner” is defined as
“the licensed physician or pathologist designated by the county medical examiner's commission
pursuant to Article 5 of this chapter for purposes of performing post-mortem examinations,
autopsies, and examinations of other forms of evidence required by this chapter.” In a prior
opinion of this Office, we have discussed the role of a medical examiner in investigations of
violent or unexplained deaths in comparison to the duties of the coroner, and in particular,
whether or not the medical examiner is limited in his investigation to a determination of the
cause of death by means of laboratory examination only. Op. S.C. Att'y Gen., 1974 WL 27489
(Oct. 21, 1974). We noted statutory authority providing that “[w]ith respect to violent or
unexplained deaths ... “The county medical examiner shall make immediate inquiry into the
cause and manner [emphasis added] of death and shall reduce his findings to writing—.”” Id. at
*1 (quoting Section 17-166, 1962 Code of Laws of South Carolina, (how S.C. Code Ann. 817-5-
530(B))) (emphasis in original). In light of this duty, we explained that

[e]ven if the Medical Examiner can determine the cause of death by means
of a laboratory post mortem examination, it is obviously impossible for him
to determine the manner of death, as it is his statutory duty to do, by such
means. For example, he could not make a factual finding of whether or not
a gunshot wound causing death was the result of accident, homicide or
suicide, without some investigation extending outside the laboratory.

Id. at *1. We therefore concluded that “the duties and powers of [ ] [the Coroner's] Office and
those of the Medical Examiner of Charleston County overlap to a great degree, and, specifically,
that the Medical Examiner is not limited to laboratory post mortem examinations to determine
the cause of death. He may conduct reasonable investigation outside the laboratory to determine
the manner of death.” 1d.

While the coroner possesses the jurisdiction to conduct an inquest,' we believe the
significant degree that the duties of the coroner and medical examiner overlap, see S.C. Code
Ann. 817-5-510 et seq., which includes the statutory authority to determine both the cause and
manner of violent and unexplained deaths, would categorize the office of the medical examiner
within the definition of “custodian of evidence” for purposes of the Act. As a custodian of
evidence, we believe the medical examiner must comply with the Act, including the duty to
preserve all physical evidence and biological material related to the conviction or adjudication of
a person for the twenty-four designated offences.

To further elaborate on this preservation requirement, we note that DNA preservation
statutes enacted among the fifty states have been categorized by one scholar into three groups:
(1) “no-duty statutes” that are silent with respect to the duty to preserve biological evidence for
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post-conviction DNA analysis; (2) “qualified duty statutes” where the duty to preserve evidence
is triggered when a petition for DNA testing is filed; and (3) “blanket duty statutes” - the
standard that is most comprehensive - where the government has an obligation to preserve all
biological evidence that was collected during the initial criminal investigation and properly retain
the evidence until the prisoner is released from confinement. Cynthia E. Jones, Evidence
Destroyed. Innocence Lost: The Preservation of Biological Evidence Under Innocence
Protection Statutes, 42 Am. Crim. L. Rev. 1239, 1253-57 (2005). The so called “**blanket duty
statutes” were further described as follows:

[b]lanket-duty statutes also insulate biological evidence from the haphazard
evidence management policies that have resulted in the discretionary
disposal of valuable evidence solely to create additional storage space.
Further, unlike the extremely narrow constitutional duty to preserve
evidence, the blanket statutory duty mandates preservation regardless of
good or bad faith and notwithstanding whether the evidence has an apparent
exculpatory value. Thus, innocence protection statutes that impose a blanket
duty to preserve evidence effectively close the gap between lawful evidence
destruction pursuant to evidence management policies and the extremely
limited constitutional duty to preserve evidence.

Id. at 1256; see also Krista A. Dolan, Creating the Best Practices in DNA Preservation:
Recommended Practices and Procedures, 49 No. 2 Crim. Law Bulletin Art. 6, 1256 (2013) (“In
addition to mandatory preservation under blanket statutes, these statutes also create a
preservation duty that is a higher duty than what is required constitutionally—that is, the duty to
preserve exists regardless of the subjective intent of police officers, and regardless of whether
there is any apparent exculpatory value to the evidence”).

S.C. Code Ann. 8§817-28-320(A), again providing that “a custodian of evidence must
preserve all physical evidence and biological material related to the conviction or adjudication of
a person for ... [the designated twenty-four offenses]” imposes a blanket statutory duty to
preserve physical evidence and biological material without regard to subjective intent or whether
there is any apparent exculpatory value to the evidence. In line with the intent of the legislature
in providing this blanket statutory duty, we have previously provided our interpretation that this
requirement extends to all evidence collected as part of the investigation of the crime.
Specifically, we provided as follows:

[nJormally, evidence in a criminal case is retained in custody of law
enforcement until such time as it is needed by the solicitor or other
prosecuting officer for presentation in court. Ops. S.C. Atty. Gen., March
16, 2011; August 7, 2000. In the opinion of this office, therefore, it would be
consistent with the intent of the Act that evidence for the crimes enumerated
in 8 17-28-320(A), once “collected” by law enforcement, i.e., gathered and
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retained for processing, becomes either “physical evidence” or *““biological
material” for purposes of the Act. Such evidence must be preserved under
the provisions of the Act for a period of retention set forth in § 17-28-
320(C) (based upon conviction). Such evidence may be disposed of only by
way of petition pursuant to procedures set forth in §17-28-340.
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Op. S.C. Att'y Gen., 2011 WL 3346426 (July 15, 2011) (emphasis added). As custodians of
evidence, we believe the same standard would apply to your office. If evidence is collected, i.e.,
gathered and retained for processing, as specified above, we believe preservation would be
required pursuant to the terms of the Act.

However, in regards to whether a particular piece of evidence would be covered by the

Act, we are not permitted to make a conclusion in that regard. As we have stated before,

this office cannot comment specifically on the forensic value of any
particular evidence. We can only set forth the requirements of the Act.
Whether a piece of evidence would be considered “physical evidence” or
“biological material” under the Act would be a matter for review by local
authorities, including the prosecutor. Also, the exculpatory value of
evidence, if any, would have to be considered as to any question regarding
the return of evidence.

Op. S.C. Atty Gen., 2011 WL 3346426 (July 15, 2011).

Should evidence be considered “physical evidence” or “biological material” related to the

conviction or adjudication of one of the twenty-four offenses named in the Act, we have
commented on our interpretation of the Act's requirements as to how the evidence must be
stored. Specifically, in an opinion dated November 10, 2010, we stated that: “it does not appear
that the Act was intended to superimpose new or more stringent evidence collection or retention
methods but rather anticipated the continuation of the ‘best practices' of forensic science
methodology already in use. Op. S.C. Att'y Gen., 2010 WL 4982627 (Nov. 10, 2010). We
commented further in a subsequent opinion, noting that

[pJursuant to 8§17-28-320(B), the Act requires the preservation of
““biological material” and “physical evidence” as defined in the Act “under
conditions reasonably designed to preserve the forensic value” of such
material and evidence, and subject to a chain of custody required by State
law. See State v. Hatcher, 392 S.C. 86, 708 S.E.2d 750 (2011) [holding that
a complete chain of custody must be established once law enforcement
officers take possession of the evidence].

Op. S.C. Att'y Gen., 2011 WL 3346426 (July 15, 2011).

160
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Consistent with the above, it is our opinion that the Act's requirements of preserving
evidence “under conditions reasonably designed to preserve the forensic value of the physical
evidence and biological material” does not require custodians of evidence to impose heightened
standards; rather, it only requires a continuation of the best practices of forensic science
methodology already in use.

Furthermore, in S.C. Code Ann. §17-28-320(C) the legislature has specified the length of
time evidence covered by the Act must be preserved. For trial convictions, the Act specifies that
for defendants convicted by bench or jury trial, “[t]he physical evidence and biological material
must be preserved until the person is released from incarceration, dies while incarcerated, or is
executed for the offense enumerated in subsection (A).” For conviction by guilty or nolo
contendere plea, the Act states “the physical evidence and biological material must be preserved
for seven years from the date of sentencing, or until the person is released from incarceration,
dies while incarcerated, or is executed for the offense enumerated in subsection (A), whichever
comes first.” S.C. Code Ann. §17-28-320(C) (2014).

The Act does provide a means for a custodian of evidence to file a petition for the early
destruction of evidence, prior to the retention periods described above, if:

(1) the physical evidence or biological material must be returned to its
rightful owner, is of such a size, bulk, or physical character as to make
retention impracticable, or it otherwise required to be disposed by law; or

(2) DNA evidence was previously introduced at trial, was found to be
inculpatory, and all appeals and post-conviction procedures have been
exhausted.

S.C. Code Ann. §17-28-340(A) (2014).

The procedures for petitioning the applicable court for authorization of early destruction
of evidence is provided in S.C. Code Ann. § 17-28-340(B) (2014); however, as was cautioned in
the course notebook from a training seminar conducted by the South Carolina Commission on
Prosecution Coordination, “[n]on-attorneys should not be preparing, without direct supervision
by an attorney, or signing legal pleadings such as the petition or representing custodians of
evidence in regard to petitions for early release or destruction because such would most likely
constitute the unauthorized practice of law.” South Carolina Commission on Prosecution
Coordination, The South Carolina Preservation of Evidence Act: Duties of and Liability for
Evidence Custodians, May 16, 2013, at 28 (citing S.C. Code Ann. 840-5-310) (emphasis in
original).

Finally, as was also summarized in the South Carolina Commission on Prosecution
Coordination training notebook, we emphasize that
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the Preservation of Evidence Act only deals with and governs the
preservation of evidence related to 24 specific crimes (and their related
offenses) that are enumerated in S.C. Code Section 17-28-320 (A) ....
Custodians need to be aware that physical and biological evidence in other
cases still needs to be preserved while the cases are pending at the trial
level, while on appeal, and while the defendant is pursuing or is able to
pursue collateral relief (post-conviction relief or habeas relief). To avoid
violating a defendant's constitutional rights (see, e.g., Skinner v. Switzer,
562 U.S. 521, 131 S.Ct. 1289 (2011) (holding DNA tests sought by State
prisoner in 8 1983 action might prove exculpatory) or depriving the State of
the evidence it may need to re-prosecute someone, evidence in all other
cases should still not be destroyed, returned, or otherwise disposed of
without reasonable notification to and approval of the prosecutor's office or
the South Carolina Attorney General's Office.

Id. at 21.
Conclusion

We believe it was the intent of the Legislature in enacting the Post-Conviction DNA
Testing Act and the Preservation of Evidence Act, respectively, to provide convicted defendants
with the opportunity to have evidence not subject to DNA testing or not subject to a particular
type of DNA testing, available for testing to determine whether it possesses exculpatory value
and to provide a procedure for preservation and delineate the offenses covered by the Act, to
impose guidelines for the return of evidence prior to the specified retention periods, and to
impose penalties for violations of the Act. In accord with this intent, our Legislature has
implemented a “blanket duty statute” that requires a custodian of evidence to preserve all
physical evidence and biological material related to the conviction or adjudication of a person for
the twenty-four specified offenses listed in S.C. Code Ann. 817-28-320(A). Previous opinions of
this Office have concluded that all evidence “collected” by law enforcement i.e., gathered and
retained for processing, becomes either ““physical evidence” or “biological material” for
purposes of the Act. As it is our belief a medical examiner would be considered a custodian of
evidence, we believe he or she too must comply with this requirement.

Such evidence must be preserved under the period of retention set forth in § 17-28-
320(C), based upon the manner in which the defendant was convicted. Evidence can only
otherwise be disposed of by way of petition pursuant to the requirements set forth in §17-28-340.

Also noted in prior opinions of this Office, we believe it would be sufficient for
custodians of evidence to utilize normal, customary, and contemporary forensic science
techniques in the investigation and retention of evidence gathered and/or used in a criminal
prosecution in order to comply with the Act. In other words, we do not believe that it was the

162 © SCCPC (Getting Evidence - July 24, 2017)



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (April 6, 2018)  Page 303 of 344

intent of the Legislature to impose more stringent standards, but rather it intended that custodians
of evidence continue use of the best practices of forensic science methodology.

Finally, we remind evidence custodians that S.C. Code Ann. § 17-28-320(C) does not
replace other considerations regarding the preservation of physical evidence and biological
material for covered cases as well as for offenses not covered by the Act. Evidence custodians
must be mindful of not violating a defendant's constitutional rights or depriving the State of
evidence that it may later need to re-prosecute defendants at a later date.

Should you have any additional questions, please advise.
Very truly yours,

Anne Marie Crosswell
Assistant Attorney General

REVIEWED AND APPROVED BY:

Robert D. Cook
Solicitor General

Footnotes

L See S.C. Code Ann. §17-7-70 (2014).
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Office of the Attorney General
State of South Carolina

July 15, 2011

Captain Garland Major, Jr.

Anderson County Sheriff's Department
305 Camson Road

Anderson, SC 29625

Dear Captain Major:
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We received your letter regarding S.C. Code Ann. 8817-28-300 et seq., the “Preservation

of Evidence Act” (hereinafter “the Act”). Specifically, you request an opinion of this office
addressing when evidence becomes “physical evidence” or “biological material” under the Act.

Law/Analysis

Before addressing your question, we refer to prior opinions of this office noting that, as

stated by the United States Supreme Court in California v. Trombetta, 467 U.S. 479, 480 (1984),
“[t]he Due Process Clause of the Fourteenth Amendment requires the State to disclose to
criminal defendants favorable evidence that is material either to guilt or to punishment.” Ops.
S.C. Atty. Gen., March 16, 2011; November 10, 2010; November 9, 2010; September 15, 2010.
The Trombetta Court further stated:

164

[u]lnder the Due Process Clause of the Fourteenth Amendment, criminal
prosecutions must comport with prevailing notions of fundamental fairness.
We have long interpreted this standard of fairness to require that criminal
defendants be afforded a meaningful opportunity to present a complete
defense. To safeguard that right, the Court has developed “what might
loosely be called the area of constitutionally guaranteed access to
evidence.” United States v. Valenzuela-Bernal, 458 U.S. 858, 867, 102 S.Ct.
3440, 3447, 73 L.Ed.2d 1193 (1982). Taken together, this group of
constitutional privileges delivers exculpatory evidence into the hands of the
accused, thereby protecting the innocent from erroneous conviction and
ensuring the integrity of our criminal justice system. . . . A defendant has a
constitutionally protected privilege to request and obtain from the
prosecution evidence that is either material to the guilt of the defendant or
relevant to the punishment to be imposed. Brady v. Maryland, 373 U.S. [83,
87 (1963)]. Even in the absence of a specific request, the prosecution has a
constitutional duty to turn over exculpatory evidence that would raise a
reasonable doubt about the defendant's guilt. United States v. Agurs, 427
U.S. [97, 112 (1976)]. . .
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Trombetta, 467 U.S. at 485. The Court emphasized that:

[w]hatever duty the Constitution imposes on the States to preserve
evidence, that duty must be limited to evidence that might be expected to
play a significant role in the suspect's defense. To meet this standard of
constitutional materiality, see [Agurs,] 427 U.S. [at 109-110], evidence
must both possess an exculpatory value that was apparent before the
evidence was destroyed, and be of such a nature that the defendant would be
unable to obtain comparable evidence by other reasonably available means.

Trombetta, 467 U.S. at 488-489. In other words, the duty of disclosure in a case is operative as a
duty of preservation.

The Legislature enacted the Act in 2008. In order to interpret the Act, we employ the
rules of statutory interpretation, the primary of which is to ascertain and effectuate the intent of
the Legislature. Berkeley County School Dist. v. South Carolina Dep't of Revenue, 383 S.C. 334,
679 S.E.2d 913 (2009). “All rules of statutory construction are subservient to the one that
legislative intent must prevail if it can be reasonably discovered in the language used, and that
language must be construed in light of the intended purpose of the statute.” McClanahan v.
Richland County Council, 350 S.C. 433, 567 S.E.2d 240, 242 (2002). Whenever possible,
legislative intent should be found in the plain language of the statute itself. State v. Gaines, 380
S.C. 23,667 S.E.2d 728 (2008).

The Act is part of 2008 S.C. Acts 413, that included the “Access to Justice Post-
Conviction DNA Testing Act” aimed at providing convicted defendants with the opportunity to
have evidence, which was not previously subjected to DNA testing or not to the same type of
DNA testing, tested to determine whether it possesses any exculpatory value. In the opinion of
this office, the Legislature's intent upon passing this Act was twofold. That intent was, first, to
provide procedures for the preservation of evidence and to delineate the offenses for which
physical evidence and biological material must be preserved; and secondly, to establish
guidelines for the return of evidence prior to the period of time set forth therein, and to provide
for penalties for destroying or tampering with evidence covered by the Act.

Pursuant to §17-28-320 (A), “a custodian of evidence must preserve all physical evidence
and biological material related to the conviction or adjudication of a person for . . . (the
designated offenses) . . . .”* Section 17-28-320 (B) states that:

[t]he physical evidence and biological material must be preserved: (1)
subject to a chain of custody as required by South Carolina law; (2) with
sufficient documentation to locate the physical evidence and biological
material; and (3) under conditions reasonably designed to preserve the
forensic value of the physical evidence and biological material.
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The term “biological material” is defined by subsection (1) of §17-28-310 as:

... any blood, tissue, hair, saliva, bone, or semen from which DNA marker
groupings may be obtained. This includes material catalogued separately on
slides, swabs, or test tubes or present on other evidence including, but not
limited to, clothing, ligatures, bedding, other household material, drinking
cups, or cigarettes.

subsection (9) of such provision as:

. .. an object, thing, or substance that is or is about to be produced or used
or has been produced or used in a criminal proceeding related to an offense
enumerated in Section 17-28-320, and that is in the possession of a
custodian of evidence.

... an agency or political subdivision of the State including, but not limited
to, a law enforcement agency, a solicitor's office, the Attorney General's
office, a county clerk of court, or a state grand jury that possesses and is
responsible for the control of evidence during a criminal investigation or
proceeding, or a person ordered by a court to take custody of evidence
during a criminal investigation or proceeding.

trial or guilty plea, must be preserved as stated. Specifically, §17-28-320 (C) states:

[t]he physical evidence and biological material must be preserved until the
person is released from incarceration, dies while incarcerated, or is executed
for the offense enumerated in subsection (A). However, if the person is
convicted or adjudicated on a guilty or nolo contendere plea for the offense
enumerated in subsection (A), the physical evidence and biological material
must be preserved for seven years from the date of sentencing, or until the
person is released from incarceration, dies while incarcerated, or is executed
for the offense enumerated in subsection (A), whichever comes first.
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Most relevant to your question, the term “physical evidence” is defined pursuant to

Section 17-28-310 (2) defines the term “custodian of evidence” as used in the Act as:

All physical evidence and biological material related to a criminal conviction, whether by

Section 17-28-340 (A) through (F), however, authorizes a procedure, by petition to the

general sessions or family court in which the person was convicted or adjudicated, for the
destruction of evidence prior to the expiration of the required time period.

166

Otherwise, as provided in 817-28-350:
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[a] person who wilfully and maliciously destroys, alters, conceals, or
tampers with physical evidence or biological material that is required to be
preserved pursuant to this article with the intent to impair the integrity of
the physical evidence or biological material, prevent the physical evidence
or biological material from being subjected to DNA testing, or prevent the
production or use of the physical evidence or biological material in an
official proceeding, is guilty of a misdemeanor and, upon conviction, must
be fined not more than one thousand dollars for a first offense, and not more
than five thousand dollars or imprisoned for not more than one year, or
both, for each subsequent violation.

In an opinion dated November 10, 2010, we stated that “it does not appear that the Act
was intended to superimpose new or more stringent evidence collection or retention methods but
rather anticipated the continuation of the ‘best practices' of forensic science methodology already
in use.” Pursuant to 817-28-320 (B), the Act requires the preservation of “biological material”
and “physical evidence” as defined in the Act “under conditions reasonably designed to preserve
the forensic value” of such material and evidence, and subject to a chain of custody required by
State law. See State v. Hatcher, 392 S.C. 86, 708 S.E.2d 750 (2011) [holding that a complete
chain of custody must be established once law enforcement officers take possession of the
evidence].

In an opinion dated May 12, 2011, we addressed whether evidence under the Act may be
disposed of seven years after a guilty or nolo contendere plea. In considering the issue, we cited
to the course notebook from a training seminar conducted by the South Carolina Commission on
Prosecution Coordination, “The South Carolina Preservation of Evidence Act: Duties of and
Liability for Evidence Custodian” (March 14, 2011), which noted:

the definition of “physical evidence” should not be limited to evidence
actually “produced” or “used” in a criminal proceeding (such as evidence
either marked for identification only, used for impeachment purposes but
not admitted, or offered for admission but not admitted), because it is
reasonable to conclude the Legislature intended “physical evidence” to
include all evidence collected in a case, regardless of whether it was used in
a criminal proceeding. . . . Items from which DNA or other forensic
evidence has not been developed is not always introduced at trial.
Therefore, it is often evidence that never played a part in a defendant's trial
that is the focus of a post-conviction DNA test or testing application. If
“physical evidence” were interpreted to only include those items of
evidence actually used in court, the testing provided for in the “Access to
Justice Post-Conviction DNA Testing Act” could not be accomplished
(because the evidence would not have been retained).
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We also note that South Carolina has enacted legislation detailing the rights of a victim as
set forth in S.C. Code Ann. §816-3-1505 et seq. Specifically, 816-3-1535(E) provides:

[a] law enforcement agency and the summary court must return to a victim
personal property recovered or taken as evidence as expeditiously as
possible, substituting photographs of the property and itemized lists of the
property including serial numbers and unique identifying characteristics for
use as evidence when possible. [Emphasis added].

However, we have consistently advised the mandate of 817-28-320 (C) clearly prevails
over 816-3-1535(E), and that a “custodian of evidence” would not be responsible for
compensating the victim or next of kin if the personal belongings cannot be returned more
expeditiously than authorized by the Act. See Ops. S.C. Atty. Gen., February 23, 2011,
November 10, 2010; November 9, 2010.

Conclusion

Consistent with the above, in the opinion of this office it would be sufficient under the
Act for law enforcement as a “custodian of evidence” as defined in the Act to utilize normal,
customary, and contemporary forensic science techniques in the investigation and retention of
evidence gathered and/or used in a criminal prosecution in order to comply with the Act. See Op.
S.C. Atty. Gen., November 9, 2010. Normally, evidence in a criminal case is retained in custody
of law enforcement until such time as it is needed by the solicitor or other prosecuting officer for
presentation in court. Ops. S.C. Atty. Gen., March 16, 2011; August 7, 2000. In the opinion of
this office, therefore, it would be consistent with the intent of the Act that evidence for the
crimes enumerated in 817-28-320 (A), once “collected” by law enforcement, i.e., gathered and
retained for processing, becomes either “physical evidence” or “biological material” for purposes
of the Act. Such evidence must be preserved under the provisions of the Act for the period of
retention set forth in §17-28-320 (C) (based upon conviction). Such evidence may be disposed of
only by way of a petition pursuant to procedures set forth in §17-28-340.

Moreover, we advise that it would be permissible and consistent with the intent of the Act
that the gathering and retention of such evidence allows for the substitution and/or conversion of
such original evidence through the techniques of sampling, swabbing, photographing or the use
of other forensic science techniques so long as care is taken to preserve the evidence in
compliance with the rules of evidence and chain of custody. Further, the release of personal
items would be permissible and in conformity with this Act so long as reasonable and customary
forensic techniques are employed to collect and preserve evidence prior to the release of the
personal items. Any and all such actions must be consistent with normal science methods, and
meet present State requirements for chain of custody and admissibility under Rules of Practice
and case law. Ops. S.C. Atty. Gen., November 10, 2010; November 9, 2010.

168 © SCCPC (Getting Evidence - July 24, 2017)



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (April 6, 2018)  Page 309 of 344

Finally, this office cannot comment specifically on the forensic value of any particular
piece of evidence. We can only set forth the requirements of the Act. Whether a piece of
evidence would be considered “physical evidence” or “biological material” under the Act would
be a matter for review by local authorities, including the prosecutor. Also, the exculpatory value
of evidence, if any, would have to be considered as to any question regarding the return of such
evidence.

If you have any further questions, please advise.
Very Truly Yours,

N. Mark Rapoport
Senior Assistant Attorney General

REVIEWED AND APPROVED BY:

Robert D. Cook
Deputy Attorney General

Footnotes

! The Act requires the preservation of physical evidence and biological material for the twenty-
four offenses enumerated in §17-28-320 (A). We have previously noted that other criminal
offenses would not be subject to the Act's provisions, and we advised that “evidence in these
cases should not be destroyed, returned, or disposed of without reasonable notification to and
approval of the Circuit Solicitor.” Op. S.C. Atty. Gen., May 12, 2011. The retention of evidence
of these “other” crimes, however, is beyond the scope of your opinion request.
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Office of the Attorney General
State of South Carolina

May 12, 2011

Sergeant J. Thomas Clamp, Jr.
Anderson County Sheriff's Office
303 Camson Road

Anderson, SC 29625

Dear Sergeant Clamp:

We received your letter requesting an opinion of this office concerning the “Preservation
of Evidence Act” and “the length of time the evidence must be preserved pursuant to a
Conviction by Plea.” You note that “[flor defendants convicted or adjudicated on a guilty or nolo
contendere plea, the physical evidence and biological material must be preserved for seven years
from the date of sentencing.” Specifically, you ask whether, “[u]nder subsection (C) of Section
17-28-320, can we - the Anderson County Sheriff's Office - dispose of the Evidence without a
court order after the seven years have expired?”

Law/Analysis

In examining your question, we note from prior opinions of this office that, as stated by
the United States Supreme Court in California v. Trombetta, 467 U.S. 479, 480 (1984), “[t]he
Due Process Clause of the Fourteenth Amendment requires the State to disclose to criminal
defendants favorable evidence that is material either to guilt or to punishment.” Ops. S.C. Atty.
Gen., November 10, 2010; November 9, 2010; September 15, 2010. The Court further stated:

[u]lnder the Due Process Clause of the Fourteenth Amendment, criminal
prosecutions must comport with prevailing notions of fundamental fairness.
We have long interpreted this standard of fairness to require that criminal
defendants be afforded a meaningful opportunity to present a complete
defense. To safeguard that right, the Court has developed “what might
loosely be called the area of constitutionally guaranteed access to
evidence.” United States v. Valenzuela-Bernal, 458 U.S. 858, 867, 102 S.Ct.
3440, 3447, 73 L.Ed.2d 1193 (1982). Taken together, this group of
constitutional privileges delivers exculpatory evidence into the hands of the
accused, thereby protecting the innocent from erroneous conviction and
ensuring the integrity of our criminal justice system. . . . A defendant has a
constitutionally protected privilege to request and obtain from the
prosecution evidence that is either material to the guilt of the defendant or
relevant to the punishment to be imposed. Brady v. Maryland, 373 U.S. [83,
87 (1963)]. Even in the absence of a specific request, the prosecution has a
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constitutional duty to turn over exculpatory evidence that would raise a
reasonable doubt about the defendant's guilt. United States v. Agurs, 427
U.S. [97, 112 (1976)]. . .

Trombetta, 467 U.S. at 485. The Court emphasized that:

[w]hatever duty the Constitution imposes on the States to preserve
evidence, that duty must be limited to evidence that might be expected to
play a significant role in the suspect's defense. To meet this standard of
constitutional materiality, see [Agurs,] 427 U.S. [at 109-110], evidence
must both possess an exculpatory value that was apparent before the
evidence was destroyed, and be of such a nature that the defendant would be
unable to obtain comparable evidence by other reasonably available means.

Trombetta, 467 U.S. at 488-489.

In 2008, the Legislature enacted the “Preservation of Evidence Act” (hereinafter “the
Act”). S.C. Code Ann. §817-28-300 et seq. Pursuant to §17-28-320(A), “a custodian of evidence
must preserve all physical evidence and biological material related to the conviction or
adjudication of a person for . . . (the designated offenses). . . .” Subsection (B) of such provision
states that:

[t]he physical evidence and biological material must be preserved: (1)
subject to a chain of custody as required by South Carolina law; (2) with
sufficient documentation to locate the physical evidence and biological
material; and (3) under conditions reasonably designed to preserve the
forensic value of the physical evidence and biological material. [Emphasis
added].

The term “biological material” is defined by subsection (1) of §17-28-310 as:

... any blood, tissue, hair, saliva, bone, or semen from which DNA marker
groupings may be obtained. This includes material catalogued separately on
slides, swabs, or test tubes or present on other evidence including, but not
limited to, clothing, ligatures, bedding, other household material, drinking
cups, or cigarettes.

The term “physical evidence” is defined pursuant to subsection (9) of such provision as:

. .. an object, thing, or substance that is or is about to be produced or used
or has been produced or used in a criminal proceeding related to an offense
enumerated in Section 17-28-320, and that is in the possession of a
custodian of evidence.
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Section 17-28-310(2) defines the term “custodian of evidence” as used in the Act as:

... an agency or political subdivision of the State including, but not limited
to, a law enforcement agency, a solicitor's office, the Attorney General's
office, a county clerk of court, or a state grand jury that possesses and is
responsible for the control of evidence during a criminal investigation or
proceeding, or a person ordered by a court to take custody of evidence
during a criminal investigation or proceeding.
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We have consistently advised that all physical evidence and biological material related to

a criminal conviction, whether by trial or guilty plea, must be preserved as stated.* As set forth in
817-28-320(B)(3), such evidence must be preserved “under conditions reasonably designed to
preserve the forensic value of the physical evidence and biological material.” Ops. S.C. Atty.
Gen., February 23, 2011; November 10, 2010; November 9, 2010; October 27, 2010; October
12, 2010; September 15, 2010.

172

Moreover, we have advised that §17-28-350 states:

[a] person who wilfully and maliciously destroys, alters, conceals, or
tampers with physical evidence or biological material that is required to be
preserved pursuant to this article with the intent to impair the integrity of
the physical evidence or biological material, prevent the physical evidence
or biological material from being subjected to DNA testing, or prevent the
production or use of the physical evidence or biological material in an
official proceeding, is guilty of a misdemeanor and, upon conviction, must
be fined not more than one thousand dollars for a first offense, and not more
than five thousand dollars or imprisoned for not more than one year, or
both, for each subsequent violation.

As referenced in your opinion request, 817-28-320 (C) provides:

[t]he physical evidence and biological material must be preserved until the
person is released from incarceration, dies while incarcerated, or is executed
for the offense enumerated in subsection (A). However, if the person is
convicted or adjudicated on a guilty or nolo contendere plea for the offense
enumerated in subsection (A), the physical evidence and biological material
must be preserved for seven years from the date of sentencing, or until the
person is released from incarceration, dies while incarcerated, or is executed
for the offense enumerated in subsection (A), whichever comes first.
[Emphasis added].
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Section 17-28-340 (A) through (F), however, authorizes a procedure, by petition to the
general sessions or family court in which the person was convicted or adjudicated, for the
destruction of evidence prior to the expiration of the required time period.

We are unable to find any South Carolina appellate court decisions or prior opinions of
this office specifically addressing the application of §17-28-320 (C). However, several principles
of statutory construction are relevant here. First and foremost, is the time-honored tenet of
interpretation that the primary guideline to be used in the interpretation of statutes is to ascertain
and give effect to the intention of the Legislature. Sonoco Products Co. v. S.C. Dept. of Revenue,
378 S.C. 385, 662 S.E.2d 599 (2008). A statute as a whole must receive a practical, reasonable
and fair interpretation, consonant with the purpose, design and policy of the lawmakers.
Caughman v. Columbia Y.M.C.A., 212 S.C. 337, 47 S.E.2d 788 (1948). The words used therein
should be given their plain and ordinary meaning. Worthington v. Belcher, 274 S.C. 366, 264
S.E.2d 148 (1980). The clear and unambiguous terms of a statute must be applied according to
their literal meaning. State v. Blackmon, 304 S.C. 270, 403 S.E.2d 660 (1991). In interpreting a
statute, the language of the statute must be read in a sense which harmonizes with its subject
matter and accords with its general purpose. Hitachi Data Systems Corp. v. Leatherman, 309
S.C. 174, 420 S.E.2d 843 (1992). The interpretation should be according to the natural and
obvious significance of the wording without resort to subtle and refined construction for the
purpose of either limiting or expanding the statute's operation. Walton v. Walton, 282 S.C. 165,
318 S.E.2d 14 (1984); see also Greenville Baseball v. Bearden, 200 S.C. 363, 20 S.E.2d 813, 816
(1942) [stating “it is a familiar canon of construction that a thing which is in the intention of the
makers of a statute is as much within the statute as if it were within the letter. It is also an old and
well-established rule that words ought to be subservient to the intent, and not the intent to the
words™].

Consistent with the above, the Legislature clearly provided that a custodian of evidence
must only preserve physical evidence and biological material for defendants convicted of or
adjudicated on a guilty or nolo contendere plea for offenses enumerated in §17-28-320 (A), for
seven years from the date of sentencing, or until the defendant is released from incarceration,?
dies while incarcerated, or is executed, whichever comes first. At that time, the custodian of
evidence may then either return the evidence to its rightful owner or otherwise dispose of it
pursuant to existing policies and procedures, without a court order pursuant to §17-28-340.

We advise, however, that there are other matters to consider regarding the return or
disposition of physical evidence and biological material pursuant to §17-28-320 (C). The Act
requires the preservation of physical evidence and biological material for the twenty-four
offenses enumerated in 817-28-320 (A), but other criminal offenses would not be subject to the
Act's provisions. We refer to Hodges v. Rainey, 341 S.C. 79, 533 S.E.2d 578, 582 (2000), where
the court discussed the canon “expressio unius est exclusio alterius,” or “to express or include
one thing implies the exclusion of another.” Evidence in cases involving these other criminal
offenses should, therefore, be preserved by evidence custodians while these cases are pending
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either at trial, on direct appeal, or while a defendant pursues or is able to pursue post-conviction
or federal habeas relief. In order to avoid violating a defendant's constitutional rights or
depriving the State of evidence that it may later need to re-prosecute defendants at a later date,
we advise that evidence in these cases should not be destroyed, returned, or disposed of without
reasonable notification to and approval of the Circuit Solicitor.

In addition, we note the recent United States Supreme Court decision in Skinner v.
Switzer, _ U.S. _, 131 S.Ct. 1289 (2011), addressing when a state prisoner, complaining of
unconstitutional state action, may pursue a civil rights claim under 42 U.S.C. 81983. In 1995, a
Texas jury convicted Skinner and sentenced him to death for murdering his live-in girlfriend and
her two sons. The girlfriend was bludgeoned and choked with an axe handle and her sons were
stabbed to death. Skinner never denied his presence in the house, but he claimed that a potent
alcohol and drug mix rendered him physically unable to commit the brutal murders. Skinner
identified his girlfriend's uncle as the likely perpetrator. In preparation for trial, the State tested
some of the physical evidence, including blood on Skinner's clothing, blood and hair from a
blanket that partially covered one of the victims, hairs on one of the victims, and fingerprint
evidence. Some of the evidence implicated Skinner, but fingerprints on a bag containing one of
the knives did not. However, the State left untested several items, including knives found on the
premises, an axe handle, vaginal swabs, fingernail clippings, and certain hair samples. 1d., 131
S.Ct. at 1294.

In the decade following his conviction, Skinner unsuccessfully pursued state and federal
post-conviction relief. Id. Meanwhile, in 2001, Texas enacted Article 64, which allows prisoners
to gain post-conviction DNA testing under limited circumstances.® Invoking Article 64, Skinner
twice moved in state court for DNA testing of the untested biological evidence. Both motions
were denied. The Texas Court of Criminal Appeals affirmed the first denial of relief on the
ground that Skinner had not shown, as required by Article 64, that he “would not have been
convicted if exculpatory results had been obtained through DNA testing.” The court then
affirmed the second denial of relief on the ground that Skinner had not shown, as required by
Article 64, that the evidence was not previously tested “through no fault” on his part. Id. at 1295.

Skinner subsequently filed a federal action for injunctive relief under 81983, naming as
defendant the District Attorney who had custody of the evidence that Skinner would like to have
tested. Skinner alleged that Texas violated his Fourteenth Amendment right to due process by
refusing to provide for the DNA testing he requested. The federal magistrate recommended
dismissal of the complaint for failure to state a claim, reasoning that post-conviction requests for
DNA evidence are cognizable only in habeas corpus, not under 81983. Adopting that
recommendation, the district court dismissed Skinner's suit and the Fifth Circuit Court of
Appeals affirmed. 1d. at 1295-96.

The United States Supreme Court reversed, holding “Skinner has properly invoked
81983. Success in his suit for DNA testing would not ‘necessarily imply’ the invalidity of his
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conviction.” Id. at 1298. Instead, while the DNA tests sought by Skinner might prove
exculpatory, that outcome was hardly inevitable. Instead, the DNA results might prove
inconclusive or they might further incriminate Skinner. As a result, The Court permitted Skinner
to use a §1983 action to force the state to provide a process to Skinner. Id.

Skinner reinforces that a 81983 action remains available for procedural challenges where
success in the action would not necessarily spell immediate or speedier release for the prisoner.
Skinner therefore demonstrates the importance of continuing to preserve physical evidence and
biological material for the crimes enumerated in §17-28-320 (A).*

Lastly, in an opinion dated February 23, 2011, we noted legislation detailing the rights of
a victim as set forth in §§16-3-1505 et seq.’ Pursuant to §16-3-1535 (E):

[a] law enforcement agency and the summary court must return to a victim
personal property recovered or taken as evidence as expeditiously as
possible, substituting photographs of the property and itemized lists of the
property including serial numbers and unique identifying characteristics for
use as evidence when possible. [Emphasis added].

Although we concluded in that opinion that the mandate of §17-28-320 (C) prevails over
816-3-1535 (E), and that a custodian of evidence would not be responsible for compensating the
next of kin of the deceased individual if the personal belongings cannot be returned more
expeditiously than authorized by the Act, we reiterate that the rights of the next of kin should be
taken into account once personal belongings are no longer required to be preserved pursuant to
817-28-320 (C). We advise, however, that the evidence custodian should contact the Circuit
Solicitor before any personal items are returned to next of kin.

Conclusion

We again note that the Preservation of Evidence Act pertains to the preservation of
physical evidence and biological material for the offenses enumerated in §17-28-320 (A).° We
further advise that in cases involving co-defendants or multiple defendants, the Act would
require that the physical evidence and biological material be retained long enough to cover the
longest sentence received by any defendant. Evidence custodians should contact the Circuit
Solicitor to discuss the status of cases regarding unindicted co-defendants or those defendants
awaiting trial, prior to compliance with §17-28-320 (C). We remind evidence custodians that
817-28-320 (C) does not replace other considerations regarding the preservation of physical
evidence and biological material in these cases. Evidence custodians must be mindful of not
violating a defendant's constitutional rights or depriving the State of evidence that it may later
need to re-prosecute defendants at a later date. In light of the considerations above, physical
evidence and biological material should not automatically be disposed of seven years after a
guilty plea. We therefore advise evidence custodians to contact the Circuit Solicitor and the
Office of the South Carolina Attorney General to determine if any case is still being litigated or
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can still be litigated, and to determine the status of a case when deciding whether physical
evidence and biological material should be preserved.

Very Truly Yours,

N. Mark Rapoport
Senior Assistant Attorney General

REVIEWED AND APPROVED BY:

Robert D. Cook
Deputy Attorney General

Footnotes

! We note the recent training seminar conducted by the South Carolina Commission on
Prosecution Coordination, “The South Carolina Preservation of Evidence Act: Duties of and
Liability for Evidence Custodian” (March 14, 2011). The course notebook states the definition of
“physical evidence” should not be limited to evidence actually “produced” or “used” in a
criminal proceeding (such as evidence either marked for identification only, used for
impeachment purposes but not admitted, or offered for admission but not admitted), because it is
reasonable to conclude the Legislature intended “physical evidence” to include all evidence
collected in a case, regardless of whether it was used in a criminal proceeding. It is further

explained:

[the Act] is part of a larger piece of legislation, Act 413 of 2009, that
included the “Access to Justice Post-Conviction DNA Testing Act” aimed
[at] providing convicted defendants with the opportunity to have evidence,
which was not previously subjected to DNA testing or not to the same type
of DNA testing, tested to determine whether it possesses any exculpatory
value. Items from which DNA or other forensic evidence has not been
developed is not always introduced at trial. Therefore, it is often evidence
that never played a part in a defendant's trial that is the focus of a post-
conviction DNA test or testing application. If “physical evidence” were
interpreted to only include those items of evidence actually used in court,
the testing provided for in the “Access to Justice Post-Conviction DNA
Testing Act” could not be accomplished (because the evidence would not
have been retained).

That the Act requires the preservation of all physical evidence and biological material would also
apply to a conviction or adjudication obtained by plea. As stated in the course notebook:
“[r]arely is evidence used in a guilty plea proceeding. Therefore, there would be no need for the
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legislature to have included convictions and adjudications obtained by guilty plea if ‘physical
evidence’ only included, in the post-conviction context, evidence used in a judicial proceeding.”

2 Section 17-28-310(7) states “incarceration” means “serving a term of confinement in the
custody of the South Carolina Department of Corrections or the South Carolina Department of
Juvenile Justice and does not include a person on probation, parole, or under a community
supervision program.” [Emphasis added]. As noted in the referenced course notebook prepared
by the South Carolina Commission on Prosecution Coordination, a person released from a term
of confinement on probation, parole, under a community supervision program may have that
revoked and can be returned to confinement. It is, therefore, important for evidence custodians to
ensure evidence is not destroyed or retuned based on “stale” release notifications. Evidence
custodians should contact the custodial agency that provided the release notification to determine
whether the defendant has been returned to prison, i.e., is “incarcerated” for purposes of the Act.

¥ We again note §§17-28-10 et seq. (the “Access to Justice Post-Conviction DNA Testing Act”),
which was enacted to provide convicted defendants with the opportunity to have evidence, which
was not previously subjected to DNA testing or not to the same type of DNA testing, tested to
determine whether it possesses any exculpatory value.

* See footnote 3, supra.
> The term “victim” is defined by §16-3-1510(1) as:

... any individual who suffers direct or threatened physical, psychological,
or financial harm as the result of the commission or attempted commission
of a criminal offense . . . “Victim” also includes any individual's spouse,
parent, child, or the lawful representative of a victim who is: (a) deceased;
(b) a minor; (c) incompetent; or (d) physically or psychologically
incapacitated.

® We reiterate that other criminal offenses would not be subject to the Act's provisions and we
advise that evidence in these cases should not be destroyed, returned, or disposed of without
reasonable notification to and approval of the Circuit Solicitor.
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Presentations at and materials prepared for trainings conducted by
the South Carolina Commission on Prosecution Coordination do not
constitute legal advice and do not necessarily reflect the opinions or
views of the Commission. Persons using the training materials when
dealing with a specific legal matter should either conduct their own
research of original sources of authority or consult with their agency's
counsel.

For more information on the South Carolina Commission
on Prosecution Coordination, please contact the Commission at:

South Carolina Commission on Prosecution Coordination
Wade Hampton Building
1200 Senate Street, Suite B-03
Post Office Box 11561
Columbia, South Carolina 29211-1561
(803) 343-0765

Copyright ©2017 by South Carolina Commission on Prosecution
Coordination. All rights reserved. Any previously copyrighted
material reproduced with permission. Authors retain ownership of
their original work.

Materials herein cannot be used or reproduced without written
permission from the Commission.
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Getting Evidence: When to Use Search
Warrants, Court Orders, and
Subpoenas, and How to Obtain Them

Amie L. Clifford
Education Coordinator
S.C. Commission on Prosecution Coordination

Subpoenas

» GENERAL SESSIONS COURT
= Rule 13, SCRCrimP

= Allows for use of subpoena to compel the
attendance of witnesses at a court
proceeding.

= "just” the witness: Subpoena

= the witness, with the witness compelled to
bring documentary evidence: subpoena duces
tecum

= Question is how & when can you use
subpoena

Getting Evidence — Amie Clifford (July 2017)
SCCPC Training 1

© SCCPC (Getting Evidence - July 24, 2017)(Supplemental Materials) 3



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (Apithgs 304 8 344

Subpoenas

= General Sessions Court - Rule 13 (contd)
= Question is how & when can you use subpoena
= WHEN?
= Not before case initiated

— State v. Williams (p. 28)

— Essentially, except for State Grand Jury
cases, no investigatory subpoenas

—Ethics issue(s) if subpoena before case
initiated
—-S.C. Bar Eth. Adv. Comm. Op. 01-05 (p.

28)

— See also In the Matter of Fabri (p. 28)

Subpoenas

m General Sessions Court - Rule 13 (cont'd)
= Question is how & when can you use subpoena
= How?

= Subpoena - to have witness appear at a
proceeding for the purpose of testifying

= Subpoena duces tecum - to have a witness
appear with documents at a hearing

—Look at Rule 13 (as compared to Rule 45)

Getting Evidence — Amie Clifford (July 2017)
SCCPC Training 2
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Rule 13

S.C.Rules
of Criminal Procedure

Rule 45
S.C. Rules of Civil Procedure

(a) Issuance of Subpoenas.

Upon the request of any party,
the clerk of court shall issue
subpoenas or subpoenas duces
tecum for any person or persons
to attend as witnesses in any

cause or matter in the General

Sessions Court. The subpoena

shall state the name of the

court, the title of the action,

and shall command each person

to whom it is directed to attend

and give testimony, or
otherwise produce

documentary evidence at time
and place therein specified. The

subpoena shall also set forth the
name of the party requesting
the appearance of such witness
and the name of counsel for the
party, if any.

NOTE: A complete copy of rule
13 is included in the appendix
to this outline.

a) Form; Issuance.

(1) Every subpoena shall:
(A) state the name of the court from which it is issued; and
(B) state the title of the action, the name of the court in which it is
pending, and its civil action number; and
(C) command each person to whom it is directed to attend and give
testimony or produce and permit inspection and copying of designated
books, documents or tangible things in the possession, custody or control
of that person, or to permit inspection of premises, at a time and place
therein specified; and
(D) set forth the text of subdivisions (c) and (d) of this rule.

A command to produce evidence or to permit inspection may be joined with
a_command to appear at trial or hcaring or at deposition, or may be issued

separately. A subpoena may specify the form or forms in which electronically
stored information is to be produced.

(2) .... If separate from a subpoena commanding the attendance of a person,a
subpoena for production or inspection shall issue from the court for the
county in which production or inspection is to be made. Provided, however,
that a subpoena to a person who is not a party or an officer, director or
managing agent of a party, commanding attendance at a deposition or
production or inspection shall issue from the court for the county in which
the non-party resides or is employed or regularly transacts business in
person.

(3) The clerk shall issue a subpoena, signed but otherwise in blank, to a party

requesting it, who shall complete it before service. An attorney as officer of
the court may also issue and sign a subpoena on behalf of a court in which
the attorney is authorized to practice.

Rule 13

S.C.Rules
of Criminal Procedure

Rule 45
S.C. Rules of Civil Procedure

(a) Issuance of Subpoenas.

The subpoena shall state
the name of the court,
the title of the action,
and_shall command each
is

person to whom it

directed to attend and

a) Form; Issuance.
(1) Every subpoena shall:

...command each person to whom it is directed to attend and

give testimony or produce and permit inspection and

copying of designated books, documents or tangible things in

the possession, custody or control of that person, or to

permit_inspection of premises, at a time and place therein
specified....
A command to produce evidence or to permit inspection may

be joined with a command to appear at trial or hearing or at

deposition, or may be issued separately. A subpoena may specify

the form or forms in which electronically stored information is

give testimony, or
otherwise produce| to be produced.
documentary _evidence

at time and place therein

(2) .... If separate from a subpoena commanding the attendance

of a person, a subpoena for production or inspection shall issue

from the court for the county in_ which production or

inspection is to be made. Provided, however, that a subpoena to

a person who is not a party or an officer, director or managing

agent of a party, commanding attendance at a_deposition or
production or inspection shall issue from the court for the

county in_which the non-party resides or is emploved or

regularly transacts business in person.

Getting Evidence — Amie Clifford (July 2017)
SCCPC Training

© SCCPC (Getting Evidence - July 24, 2017)(Supplemental Materials)



Sample Training Materials & Legal Updates - SC Commission on Prosecution Coordination (Apithgs 3068 344

Subpoenas

m General Sessions Court - Rule 13

* Question is how can you use subpoena duces tecum
(contd)

— Comparison of Rule 13, SCRCrimP, to Rule 45, SCRCP,
supports conclusion that can only use subpoena duces
tecum in General Sessions court to have someone bring
documentary evidence to a hearing (NOT to produce

outside of court)

- Language in 56-5-2946(C) can be read to create an
exception to this general rule and authorize use of a
subpoena duces tecum to get information related to
tests for alcohol or drugs where defendant charged
under Section 56-5-2945

Subpoenas

= SUMMARY COURT - Rules 13 & 23, SCMCR, &
S.C. Code §22-3-920 (14-25-45 & 14-25-115)

= Section 22-3-920

= Allows for issuance of “summons” by Summary
Courts to secure presence of witnesses

= Rule 13(e), SCMCR

muse of subpoena to compel the attendance of
witnesses at a court proceeding

= Rule 23(a), SCMCR

muse of subpoena to compel the attendance of
witnesses at a court proceeding

Getting Evidence — Amie Clifford (July 2017)
SCCPC Training
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Subpoenas

= Summary Court - Rules 13 & 23, & §22-3-920 (contd)
= Question is how & when can you use subpoena
= WHEN?
= Not before case initiated
= HOW?
= Subpoena - to have witness appear at a proceeding
= Subpoena dlces tecum
-~ ONLY for information related to tests for alcohol or

drugs where defendant charged under Section 56-5-

2945 (see 56-5-2946(C))

- Language in 56-5-2946(C) can be read to authorize
use of a subpoena duces tecum to get these
records outside of a court appearance

— Otherwise, no authority for subpoena duces tecum in

Summary Courts - see S.C. Atty. Gen. Opinions (two)

Subpoenas

s Use of Subpoena Duces Tecum for Some Specific
Types of Records? NO

= Access to medical records governed by HIPAA
= LE exception (45 C.F.R. 165.512(f))
= Allows for use of subpoena or summons issued by
Jjudicial official
= South Carolina subpoenas are NOT issued by
Judicial officials

m EXCEPTION: State 6J subpoenas & the
investigatory subpoenas authorized for SLED in
child  fatalities &  vulnerable  adults
investigations.

Getting Evidence — Amie Clifford (July 2017)
SCCPC Training
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Subpoenas

= What about some federal statutes/FRs that provide for
use of subpoenas for some specific types of records?
Use CAUTION!
= EXAMPLE: Access to medical records governed by HIPAA
= LE exception (45 C.F.R. 165.512(f))
= Even though allows for use of subpoena or summons
issued by judicial official, Rule 13 subpoenas most
probably do NOT qualify
= They do not qualify because Rule 13 Subpoenas are
not issued by judicial officials (can just pick up a
Clerk's Office pre-signed)
= Probable exceptions: State 6J subpoenas &, only
because 165.512(f) allows investigatory subpoenas,

subpoenas authorized for in SLED child fatalities &
vulnerable adults investigations.

Subpoenas

m Ethics Issues

m S.C. Rules of Professional Conduct
= Lawyers
= Non-lawyers

= Non-lawyers who work with prosecutors
are expected to comply with same ethics
rules as lawyers

= Lawyers can be disciplined for conduct of
non-lawyers with whom they work if
conduct violates Rules (Rules 5.3)

= Are there rules that discuss use of subpoenas?

Getting Evidence — Amie Clifford (July 2017)
SCCPC Training 6
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Subpoenas

m Ethics Issues

m Are there rules that discuss use of
subpoenas?

= No, none directly address

= BUT there are general rules under which
the use of subpoenas may/will fall,
including:
= Rule 3.3 (candor toward tribunal)

mRule 4.1 (truthfulness in statements to
others)

= Rule 8.4 ("general” misconduct)

Subpoenas

m Ethics Issues

= What are ethics issues that may arise in
the use of subpoenas?

Getting Evidence — Amie Clifford (July 2017)
SCCPC Training 7
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In the Matter of Fabri:

documents.

® It has also come to our attention that some attorneys will receive documents from
a witness prior to the time the witness was commanded to appear with the

Once the attorney recerves the documents, the witness 1s generally
released from their obligation to appear without any notice to the opposing party.

who is still under the expectation that the witness will appear at the trial or hearing
with the requested documents. We caution against this practice. Further, we
conclude not only must an attorney notify the opposing party when subpoenaing
the production of documents, but the opposing party must also be notified anytime
the party issuing the subpoena receives the docwments prior to the time requested
mn the subpoena. To hold otherwise would circumvent the purpose of the notice
provision and would allow the party 1ssuing the subpoena to gain a competitive
advantage over the opposing party who may have no knowledge of the contents of
the documents until the trial or hearing.
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Subpoenas

m Ethics Issues

s What does this all mean?
s CAUTION

= No appellate court decision on use of
subpoena duces tecum

=nIn light of EAO, AG Ops. (Stacey &

Modla), and In the Matter of Fabri,
would conservatively interpret the
court rules authorizing and governing
use of subpoenas duces tecum

Court Orders

= In most instances where may use a court order, can also
use (and probably should use) search warrant instead.

= Examples of when MUST use a court order
= Sexually transmitted disease test results
= S.C. Code §44-29-136
= Obtain from DHEC
= Special showing (compelling need)
= Special procedure

m Electronic communications customer or subscriber
information

= 18 U.S.C. 2703(d)
» Federal or state court (State v. Odom)
= Special showing (SAS of relevancy & materiality)

Getting Evidence — Amie Clifford (July 2017)
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Two Ways of "Making”
Searches Reasonable

= Two ways to make a search reasonable (and
okay under the Fourth Amendment and art.
I of S.C. Constitution)
= Have a search warrant

= Conduct a search that falls under one or
more of the recognized exceptions to search
warrant requirement
= Today, focusing on search warrants
n If have time, will review exceptions to SW
requirement

Search Warrants

= Warrant
m Section 17-13-140

= Judge - neutral and with jurisdiction over
area where property is located

= Particularity in Description
= Property to be searched
= Property to be seized
= Contraband
= Instrumentalities,
= Fruit of the crime, and/or
= Evidence of crime

Getting Evidence — Amie Clifford (July 2017)
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Search Warrants

= Warrant
m S.C. Code Ann. Section 17-13-140
= Sworn affidavit
= Sworn to before judge
= What does “before” mean?

(PC)
= What is PC?
= Hearsay is okay

=mOral testimony may supplement,
cannot itself satisfy statutory requirement

= Affidavit must establish probable cause

but

Search Warrants

s Warrant
the circumstances

testimony

persons supplying information
= CI v. eyewitness

samples

= Judge is to determine PC based on totality of

= Affidavit and any supplemental sworn oral

m Includes veracity and basis of knowledge of

= Special Requirements for Warrants for Bodily

Getting Evidence — Amie Clifford (July 2017)
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Search Warrants

= Special Requirements for Warrants for Bodily
samples
= PC that “relevant material” evidence will be
found,
= may be satisfied by noting existence of
DNA evidence to which the individual's
DNA profile could be compared.
= a safe and reliable method will be used to
secure the sample, and,
= in cases involving suspects, probable cause to
believe the suspect has committed the crime.

Search Warrants

= Search warrants must be signed!

Getting Evidence — Amie Clifford (July 2017)
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Search Warrants

= Anticipatory Warrants

= Warrant based on an affidavit showing
probable cause that at some future time
(but not presently) certain evidence of
crime will be located at a specified place.

= Most anticipatory warrants subject their
execution to some condition precedent, a
“triggering condition.”

Search Warrants

= Anticipatory Warrnts.
= Determination:

(1) now probable that (2) contraband, evidence of
a crime, or a fugitive will be on the described
premises (3) when the warrant is executed.

In other words,

It must be true not only that /f the triggering
condition occurs “there is a fair probability that
contraband or evidence of a crime will be found
in a particular place,” but also that there is
probable cause to believe the triggering condition
will occur.
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Search Warrants

= Knock and Announce rule
= Rule
= Time
= Exceptions to Rule include:
= circumstances present threat of physical violence,

= when prisoner escapes from LEO and retreats into
his dwelling,

= officers in pursuit of recently escaped arrestee, or
= when officers have reason to believe evidence would
likely be destroyed if advance notice were given

» Exclusionary rule inapplicable to violations of knock and
announce rule.

Two Ways of "Making”
Searches Reasonable

= Warrant
nU.S. Const. amend IV
nS.C. Const. art. I
n S.C. Code Ann. Section 17-13-140

= Recognized Exceptions to Warrant
Requirement

Getting Evidence — Amie Clifford (July 2017)
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Exceptions to SW Requirement

= Recognized Exceptions to Warrant Requirement
= Consent " Terry Stop & Frisk
= Automobile Search ® Plain View/Feel

= Search Incident to Arrest = Special Needs
= Exigent Circumstances

= Administrative “"Searches” (not really searches)
= Inventory Search
= Administrative Inspection

Exceptions to Search Warrant
Requirement: Consent

= Consent
= Must be explicit

= Must be voluntary

Not whether consent actually voluntary, but whether
LEO reasonably assumed it was

Not whether person actually had lawful authority
to consent, but whether LEO reasonably assumed
that to be case

= Scope of Consent

= Revocation of Consent

= Multiple parties with authority/interest
= Reduction in Recidivism Act

Getting Evidence — Amie Clifford (July 2017)
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Exceptions to Search Warrant
Requirement: Consent (RIRA)

Reduction in Recidivism Act

= Provides for warrantless searches of
probationers, parolees, & others under active
supervision of PPP for offenses other than Class C
misdemeanors and unclassified misdemeanors that
carry a term of not more than one year.

= Applies to offenders with qualifying offense with
order date beginning on or after April 29, 2010.

= Searches may be conducted by agents of the PPP
or any other law enforcement officers.

Exceptions to Search Warrant
Requirement: Consent (RIRA)

» Reduction in Recidivism Act

= Scope of Search: the offender’s person, any vehicle
the offender owns or is driving, and/or any of the
offender's possessions.

= Cause Needed:

= Probationers - agent/officer must have reasonable
suspicion before conducting a warrantless search
pursuant to the new law.

m Parolees - offenders under active Parole, CSP,
YOA, Shock Parole, SFII and DJJ supervision,
offenders are subject to warrantless search
without cause.
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Exceptions to Search Warrant
Requirement: Consent (RIRA)

» Reduction in Recidivism Act

= Search Requirements: Immediately prior to
conducting a search pursuant to this law, the
agent/officer must verify with PPP, or by other
means available, that the individual is actively
under supervision.

= Inquiries may be directed - 24 hours a day,

seven days a week - to PPP's GPS Operations
Center at 1-800-263-7191.

Exceptions to Search Warrant
Requirement: Consent (RIRA)

s Reduction in Recidivism Act

= Search Protocol and Punishment for Noncompliance:

= All  search inquiries and responses must be
documented on a PPP Offender Search Law form.

= Any agent/officer conducting a search or seizure
without a warrant pursuant to the Act must report
to his agency each search or seizure, to include the
date of the search, the offender's name, address,
DOB, gender, and race.

m Search documentation forms will be submitted at
the end of each month to PPP for review of abuse.

Getting Evidence — Amie Clifford (July 2017)
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Exceptions to Search Warrant
Requirement: Consent (RIRA)

s Reduction in Recidivism Act

= Search Protocol and Punishment for Noncompliance:

= A finding of abuse must be reported by PPP to the
South Carolina State Law Enforcement Division for
investigation.

= If an agent/officer fails to report each search or
seizure, he is subject to discipline pursuant to the
employing agency's policies and procedures. In the
absence of a written policy by the employing agency
enforcing the reporting requirements, the legislature
has provided for a one day suspension without pay.

Exceptions to Search Warrant
Requirement: Auto Search

s Automobile Search

= Two elements:
n Probable cause to search for contraband or
other evidence
= Exigency (supplied by mobility)

= Includes right to search containers within
vehicle regardless to whom the container
belongs

= Right to search container # right to search
passenger

Getting Evidence — Amie Clifford (July 2017)
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Requirement: Search Incident to Arrest

Exceptions to Search Warrant

s Search Incident to Arrest

» Lawful custodial arrest
» Historic purposes

= Scope - entire area within actual reach, lunge or
grasp of the arrestee

= Arrests near/from cars: only portion of
passenger compartment to which the arrestee
has ready access or in which evidence is located
(Arizona v. Gant)

= May Precede formal arrest

Requirement: Terry Stop & Frisk

Exceptions to Search Warrant

Terry Stop & Frisk
= All needed is reasonable articulable suspicion
(RAS)
m Stop (purpose is crime-related)

= Reasonable articulable suspicion that
crime has occurred, is occurring, or is
about to occur

m Frisk (purpose is to protect LEO)

= Reasonable articulable suspicion that
person stopped might be armed
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Exceptions to Search Warrant
Requirement: Terry Stop & Frisk

m Terry Stop & Frisk

= All needed is reasonable articulable suspicion
(RAS) (remember, need for each: stop & frisk)

= Subjective Intention of Officer Irrelevant
= Automobile Stops

= Driver or Passenger conduct

= Driver out

= Passenger(s) out

= Passengers have standing

= Private vehicles v. common carriers
= Duration

Exceptions to Search Warrant
Requirement: Plain View & Feel

= Plain View/Feel
= Officer where has lawful right to be
= Object
= Seen or felt in "plain view”
= No manipulation!
= View - no moving
nFeel - surface/felt on patdown of
clothing
= Incriminating nature immediately apparent

= Inadvertance not necessary
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Exceptions to Search Warrant
Requirement: Inventories

= Inventory “Search”
n What is it?
= Not really a search for 4™ Amendment purposes because not

conducted for the purpose of collecting evidence, contraband,
instrumentalities of crime, etc.

= Is an inventory of property lawfully seized and detained, in order
to protect the property (that, for example, might be in a car that
is being towed), and to protect LE against danger and false claims
of loss/damage to property

= Inventories must be conducted pursuant to standardized
criteria (LEAs should have written policies)

= Absence of written policy makes it more likely that not all
inventories will be conducted in same manner, which makes it
easier for defendants to argue that inventory was pretext to
conduct search for evidence, contraband, etc.

Questions???

Amie L. Clifford
Education Coordinator
South Carolina Commission on Prosecution
Coordination
(803) 343-0765
aclifford@cpc. sc.gov
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