SETTLEMENT AND MUTUAL RELEASE AGREEMENT

This Settlement and Mutual Release Agreement (“Agreement”) is made and entered
into as of May 14, 2013 (“Effective Date”), by and between The State Treasurer of the State
of South Carolina (the “Treasurer™), the Attorney General of the State of South Carolina,
(the “Attorney General™), and The Bank of New York Mellon Corporation and The Bank of
New York Mellon (together, “BNYM™). From time to time in this Agreement, the foregoing
are each referred to herein individually as a “Party” and collectively as “Parties.” This
Agreement is intended by the Parties to fully, finally, and forever resolve, discharge and
settle the action captioned The State Treasurer of the State of South Carolina and the
Attorney General of the State of South Carolina for the State of South Carolina v. The Bank
of New Yori Mellon Corporation and The Bank of New York Mellon, f/k/a The Bank of New
York, Case Mo, 2011-CP-40-00533 (the * Litigation™) and- the claims, counterclaims and
affirmative defenses asserted therein, upon and subject to the terms and conditions hereof,

WHEREAS, the Treasurer and BNYM entered into that certain Securities Lending
Agreement and Guaranty deted March 24, 2000, as amended from time to time (“SLA™);

WHEREAS, on January 26, 2011, the Treasurer filed a complaint in the Court of
Common Pleas for the Fifth Judicial Circuit in the State of South Carolina asserting claims
against BNYM relating to the SLA (“Comnplaint™);

WHEREAS, the Complaint was subsequently amended to add the Attorney General
of the State of South Carolina as a party Plaintiff;

WHEREAS, the claims in the Complaint concerned BNYM’s actions relating to
funds in the Treasurer’s Collateral Reinvestment Accounts;

WHEREAS, BNYM has denied any and all allegations and liability asseried in the
Complaint and the Litigation and has denied any breach of the SLA or breach of any of its
duties under the securities lending program;

WHEREAS, the Treasurer and the Attorney General on the one hand and BNYM on
the other believe that each may have claims, cross claims, counterclaims, and defenses
against cach other arising out of and relating to the Litigation;

WHEREAS, on December 15, 2011, the Treesurer’s office had issued a solicitation
for a Master Custody Bank and Securities Lending Services for the benefit of the
Treasurer’s Office, the South Carolina Retirement System Investment Commission and the
South Carolina Public Employec Benefit Adminisiration;

WHEREAS, prior o entering settlement negotiations, the evaluation committee
evaluating the responses to the Solicitation for a Master Custody Bank and Securities
Lending Services had determined that the Bank of New York Mellon was the highest ranked
responsive offeror who had responded to the Treasurer’s Solicitation dated December 15,
2011,



WHEREAS, the Bank of New York Mellon and other offerors had previously
updated their proposals and submitted “Best and Final Offers” on pricing pursuant to that
solicitation and the Evaluation Committee had determined, after receipt of the “Best and
Final Offers” that the Bank of New York Mellon’s proposal would be mogt advantegeous to
the State;

WHEREAS, Treasure:’s Office determined that including and seeking addiiional fee
credits and reductions, as well as other considefation to supplement those proposed by the
Bank of New York Mellon might afford the State the ability to contract with the Bank of
Mew York Miellon for the desired services in accord with the Sclicitation ard Proposal and
by doing 20 The Treasurer’s Office might achieve a more advantagecus outcoms for the
State in the pending litigation and in the Procurement:

WHEREAS, the Partics engaged in good faith negotiations in an effort o rasolve the
litigation between the parties in light of the Treasurer’s desire to contract with the highest
ranked proposer and to also resolve the pending litigation between the Treasurer sud
Attorney Cenesal on the one hand and the Bank of New York Mellon on the other;

WHEREAS, to avoid the expense and uncertainty arising from further litigation, and
the State’s desire to contract with the highest ranked responsive offeror, the Fariies now
desire fully and finally to settle, resolve and terminate any and all past, prosent and futwre
disputes between the Parties, relating to or arising out of the SLA and the Litigation;

WHEREAS, the settlement benefits, inciuding payments mnede, future credits,
discounts and training provide substantial value to South Carolina considerably in excess of
the cash payments made; and,

WHEREAS, in the Litigation, the Aitorney General is = party plaintiff rspresenting
the interests of the State of South Carolina, including its governmental subdivisions, and
enters into this scttlement as Chief Legal Cfficer of the State.

NOW THEREFORE, in consideration of the mutual promises contrined herein and
for other valuable consideration, the adequacy and sufficiency of which are hereby
acknowledged, the Parties agree as follows:

1. Consideration.

L1.  As scon as reasonably possible following the Bffective Date, the Treasarer shall,
for a period of not less than ten (10) years, engage BNYM to provide the
Treasurer and the State of South Carolina with custodial services as set forth
under BNYM’s proposal submitted to the Treasurer on or zhout January 2012
(and 88 later updated through the date of this agrecment) in response to the
Treasurer’s Request For Proposal for custodial services; nrovided, however, if, in
connection with such custodial services, the assets under custody in South
Carolira’s HedgeMark Dedicated Managed Accounts (“HedgeMark™) are eqnal to
or greater than $2 billior, then the Treasurer shall be entitled to an annual credit
equal to twenty percent (20%) of BNYM’s annua! custodial fees. The proposed
annual custodial fees for services to the Treasurer’s Office, Retirement System
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1.3,

1.4.

L5,

Investment Commission and Public Employee Benefit Authority to which this
credit shall apply total approxiinately Two Million Six Hundred Thousand dollars
per anium and are detailed in the attached Exhibit B,

As soon as reasonably possible following the Effective Date, the Treasurer shall,
for a period of not less than ten (10) years, engage BNYM to provide the
Treasurer and the State of South Carolina with securities lending services under
the terms set forth in BNYM’s proposal submitted to the Treasurer in response to
the Treasurer’s Request For Proposal for securities lending services; provided,
however, in connection with such securities lending services, revenue shall be
split 90% to South Carolina and 10% to BNYM upon such engagement. The
Parties agree and acknowledge that the Treasurer and the Relirement System
Investment Commission, as appropriate, may establish guidelines on the re-
investment of cash collateral that are mandatory pursvant to the Solicitation and
Proposal and that the Retirement System Investment Commission may
independently determine the Scope, extent and investment guidelines of its
participation in Securities Lending, if at all,

In connection with the foregoing sngagements, the Treasurer shall, for a period of
not less than ten (10) years, contract with HedgeMark Platform Services at a
discounted rate equal to eighty percent (80%) of the fees as shown on the attached
Schedule A. The Treasurer intends to consolidate as Inany assets as possible on
the BNYM custodial platform and the HedgeMark platform. BNYM agrees to
fucilitate meetings between BNYM, HedgeMark and representatives of the
Retivement System Investment Commission to brief them on the HedgeMark
platform and the berefits that it will provide to the Commission and to the State,

BNYM shall, for & period of not less than ten (10) years, provide the Treasurer
with a credit of $150,000 per year to be used for the training of staff and
employees of the offices of the State Treasurer, Retirement System Investment
Commission and Public Employce Benefit Authority or their respective
successors. The Treasurer’s office shall coordinate the training provided under the
credit. This credit shall be useable to supplement training provided by BNYM to
all of its custody and platform clients and not in lieu of training provided under
the contract for new product offerings and regular products and services,

Within ten (10) business days after the Effective Date but in no event prior to the
satisfaction by the Treasurer of the requirements set forth in Paragraph 3.1,
BNYM shall cause an aggregate amount of $25 million to be credited to the
Treasurer’s cash collateral held in the BNYM custodial accounts of the State
Treasurer and the South Carolina Retirerent System Investment Commission in
amounis in the following amounts:

To the Collateral Reinvestmen: Account of the State Treasurer’s office:

Four Miillion Nine Hundred Sixty Thousand Six Hundred Twenty Four and
10/100 Dollars (§4,960,624.10)

53 .



To the Collateral Reinvestment Account of the South Carolina Retirement System
Investment Commission:

Twenty Million Thirty Mine Thousand Three Hundred Severty Five and 90/109
Dollars ($20,039,375.90)

1.6 Within ten (10) business days after the Effective Date but in no event prior to the
satisfaction by the Treasurer of the requirements set forth in Paragraph 3.1, ENYM
shall wire the sum of $9 million 10 Counsel’s accounts in the amounts set forth
below:

a. Montgomery Willard, LLC
Amount: Two Million Six Thousand Seven Hundred
Twenty-Five Dollars ($2,006,725.00)

b. Willoughby & Hoefer, P.A.
Amount: Six Million Mine Hundred Ninety-Thiee
Thovsand Two  Hundred  Seventy-Five  Dollars
(36,993,275.00)

This negotiated payment shall fully and finally satisfy all claims of Plaintiffs’
counse] for payment of fees and costs from the Parties and/or their affiliates,

2. Mutual Release and Covenant Not To Sue.

2.1, Upon execution of this Agreement, the Treasurer and Attorney General, on behalf
of themselves and on behalf of the State of South Carolina, and by and for each of
their past, present, and future parents, subsidiaries, affiliates, predecessors,
successors, assigns, fiduciaries, employes benefit plans, trustees, officers,
directors, employees, agents, representatives, attorneys, and all othe: persons
acting (or who at the pertinent time were acting) for them (collectively, the “South
Carolina Partics™), does hereby forever release, discharge, and covenant not to sue
BNYM and each of their respective past, present, and future parents, subsidiaries,
affiliates, predecessors (including without limitation, The Bank of New Yerk
Mellon and the Bank of New York), successors, assigns, officers, directors,
employess, agents, representatives, attorneys, and all other persons acting (or who
at the pertinent tirae were acting) for them (“BNYM Parties™) from any and ell
actions, causes of action, suits at law or in equity, complaints, proceedings,
claims, counterclaims, cross-claims, obligations, demands, dues, debts, damages,
ligbilities, liens, costs, and expenses (including, without limitation, attorneys’
fees), whether asserted or unzssested, whether known or unknown, whether dug or
to become due, and of any kind or nature, in law, equity, or otherwise, which the
South Carolina Parties have or may have had sgainst such entities based on any
events or circumstances arising or ocourring on or prior to the Effective Date,
arising directly or indirectly out of; relating to, or in aity other wey involving in
anly menner whatsoever, the SLA, Complaint or the Litigation, and all ¢laims
arising under federal, state, or local laws rclating thereto, provided, however,
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2.2,

2.3,

2.4,

notwithstanding anything to the contrary set forth herein, that this release shall not
extend to any obligation assumed under this Agreement by any Party hereto.

Upon execution of this Agreement, BNYM Pariies, do hereby release and forever
discharge the South Carolina Parties, from any and all actions, causes of action,
suits at law or in equity, complaints, proceedings, claims, counterclaims, cross-
claims, obligations, demands, dues, debts, damages, liabilities, liens, costs, and
expenses (including, without linitation, attorneys’ fees), whether asserted or
unasserted, whether known or unknown, whether due or to become due, and of
any kind or nature, in law, equity, or otherwise, arising directly or indirectly out
of, relating to, or in any other way involving in any manner whatsoever, the SLA,
Complaint or the Litigation, and all claims arising under federal, state, or local
laws relating thereio, provided, however. notwithstanding anything to the contrary
set forth herein, that this release shall not extend to any obligation assumed under
this Agreement by any Party hereto.

In connection with the waiver and release of claims set forth in this Agreement,
each Party acknowledges that it is aware that it may discover facts in addition to
or different from those that it may now know or believe to be true with respect to
the subjeci matter hereof. Nonetheless, it is the intention of each Party to hereby
fully, finally, end forever, settle and release all of the claims as set forth in
Paragraphs 2.1 and 2.2 herein and thet, in furtherance of such intention, the waiver
and releases given herein will be and remain full and complete releases
notwithstanding the discovery or existence of any such additional or different
facts. -

Other than the Litigation, none of the Parties (including any of the South Carolina
Parties or the BNYM Pariies) have, individually or collectively, filed, and agree
not to injtiate or cavsc to be initiated on their behalf, any complaint, charge, claim
or proceeding against the Party before any local, state or federal agency, court or
other body relating to, or in sny other way involving in any manner whatsoever,
the SLA (each, individually, a “Proceeding™), and agrees not to participate
voluntarily in any Proceeding, The Parties waive any right they mnay have to
benefit in any manner from eny relief (whether monetary or otherwise) arising out
of any Proceeding.

3. Dismissal Cf The Litigation,

3.1.

3.2

Within five (5) business days of the Effective Date, the Parties will execute and
submit for approval by the Court a Comsent Order dismissing the case with
prejudice to all parties claims and counterclaims or file Stipulations of Dismissal
in the Litigation, providing for the disinissal of all claims and counterclaims
asserted therein, with prejudice, with each Party to bear its own attorneys’ fees
and costs.

Upon execution of this Agreement, and except es to rights and obligations set
forth under this Agreement, the Parties agree not to pursue, and hereby waive their
rights to, any appeal arising out of or relating to the Litigation,
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4. Representations and Warranties.

4.1.

4.2,

Bach Party represents, warrants, and agrees that it has the full tight and awhority
to enter into this Agreement and that the person executing this Agreement on its
behalf has the full right and authority to commit and to bind fully such Party,

Eech Party represents and warrants (a) that it has read gnd understands this
Agreement, (b) that it has investigated the facts pertinent to this Agieement as it
deemed necessary, (c) that it has been represented by legal counse! of its own
choice in the negotiation and drafling of this Agreement and has executed this
Agreement with the advice and consent of such counsel, (d) that no other Party,
nor any agent or attorney of any other Party, has made any promise,
representation, or wesranty whatsoever, express, implied, or statutory, not
contained hereln conceining the subject matter heteof to induce il 0 executs this
Agreement, and (e) that it has not execited this Agreement in reliance on any
promise, representiation, or warranty not contained herein,

3. Public Statements.

5.1.

5.2,

Each of the Parties agree that, from and afier the Effective Date, neither it, nor its
ettorneys, shall, except as parmiited by Paragraph 5.2 or otherwise required by
law or regulation, (a) divulge to any person or entity the terms and conditions of
this Agreement and/or the negotiations relating thereto, or (b) cxcept as approved
in accordance with Paragraph 5.3, make any public statemeats concerning, or
otherwise publicize, the claims that arz the subject matter hereof or have any
discussions of such matters with any person or entity.

In the event that a Party receives a request to disclose this Agreement pursuant to
the South Carolina Freedom of Information Act, such Party shall, as soon as
reasonably practicable, but in any event before making such disclosure, provide
written notification to the other Party that a request for such disclosure has been
made.

Any public statements by either Party concerning, or that otherwise publicize, the
litigation, claims, settlement or the subject matter of this Agreement or the
Litigation shall be first submitted in writing to the other Party to be approved, in
good frith, by such Party. Fowever, the Treasurer may respond io questions from
and give verbal reports on the matter and its resclution to the Retirament Svstem
Investment Coramission; the Budget and Control Board, the State Legislature and
other official administrative and legislative bodies without prior notice to BNYR,



6. Miscellsneous Provisiops.

6.1.

6.3.

6.4.

6.5.

6.6.

6.7.

Effect of Waiver. No waiver of any of the provisions of this Agreement shall be
deemed or shall constitute a waiver of any of the other provisions hereof whether
or not sirailar, nor shall such waiver constitute g continuing waiver,

Integration. This Agreement, including the exhibits appended hereto, constitutes
the complete and entire understanding and agreement between the Treasurer and
BNYM and supersedes any previous communications, representations, or
agreements, oral or written, related to the subject matter of this Agreement,
including without limitation the Binding Settlement Term Sheet between the
Pariies dated March 14, 2013.

Modifications. No modification, amendment, or waiver of any of the provisions
contained in this Agreement, nor any fiture representation, promise, or condition
in connection with the subject matter of this Agreement, shall be binding upon
eny Party unlcss made in writing and signed by the Parties, A waiver of any term
or condition of this Agreement will not be deemed to be, and may not be
construed as, a waiver of any other term or condition thereof, All amendments or
modifications of this Agreement shall be binding upon the Partics despite any lack
of additional consideration so long as the same shall be in writing and executed by
the Paxties hereto in accordance with the other terms of this Agreement regarding
modifications.

No Assignment or Transfer of Claims. FEach Party expressly warrants and

represents that no portion of any claim that is the subject of the release provisions
of this Agreement, has been, or will be, assigned or transferred by that Party to
any person or corporation in any manmer whatsoever, including by way of
subrogation, operaiion of law or otherwise.

Consiryction. This Agreement shall be constriued without regard to the Party or
Parties responsible for its preparation and shall be deemed as prepared jointly by
the Partics hereto. In resolving any ambiguity or uncertainty existing herein, the
Pariies agree that no consideration or weight shall be given to the identity of the
Party drafting this document,

Severability. The Perties agree and acknowledge thet if any provision of this
Agreement is detexmined by a final judgment of & court of competent jurisdiction
to be illegal or unenforceable, such determination shall not affect the balance of
this Agreement, whick shali remain in full force and effect and such invalid
provision shall be deemed severable,

Notices. All notices required hereunder shall be in viriting and shall be given first
via email to the addresses noted below and then by personal delivery (which
includes hand delivery or use of a reputable overnight delivery or mail service that
provides evidence of receipt by the applicable Party to whom it is given) to the
address set forth below, or at such other address as each Party hereto may direct
by notice given in accordence with the terms and conditions of this paragraph. All
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6.8.

6.9.

6.10.

6.11.

notices shall be deemed effective five (5) business days following versonal
delivery in accordance with this paragraph:

The Treasurer:

The Treasurer of the State of South Carolina

Afttn: William J. Condon, Jr., General Counsel

1200 Senate Street, Wade Hampton Office Building, Celumbia, SC 29201
E-mail address: Bill.Condon@sto.sc.gov

With a copy to:

The Attorney General of the State of South Carolina
Attn: John W. Mciutosh, Chief Depuiy Atiorey General
P.O. Box 11549

Columbia, SC 29211

E-mzil address: AGTWMCINTO@scag.gov

BNYM:

J. Kevin MeCarthy

Executive Vice President and Deputy General Counsel
Global Head of Litigation and Regulatcry Enforcement
BNYM

One Wall Street, 11% Floor

New York, NY 10286

(212) 635-1193

kevin.mccarthy@bnymellon.com

All Terms Contractual. Bach of the Parties hercto acknowledges and agrees that
the terms of this Agreement are contractual and not merely recitals and are the
result of negotiations between Parties of equal bargaining positions. All recitals
are incorporated by reference into this Agreement,

Successors and Assigns. This Agreement shall inure to the benefit of, and shall be
binding upon, each Pariy’s respective successors, assigns, affiliates, subsidiaries,
parent companies, predecessors, divisions, operating companies, officers,
directors, agents, employees, representatives, shareholders, investors, accountants,
and attoineys, individually and in the capacity indicated.

Fees and Costs. Each Party shall bear its own attorneys’ fees, expenses, and costs
incurred in connection with the negotiation, drafting, and performance of this
Agreement.

Headings. Section and paragraph headings are for convenience only and shall not
be considered for any purposs in construing this Agreement.



IN WITNESS WHEREOQF, the Parties have executed this Agreement as of the date
first written above.

STATE TREAST
5 T o OF NEW YORK MELLON
4 Signature Redacted

Name: Curtis M. Loflis, Jr, Z/
Title: Treasurer /

Date: 4¥23fco0 &

ATTORNEY GENERAL OF THE
STATE OF SOUTH CAROLINA

By Signature Redacted |

Name: Alan .. Wilson
Title: Attorney General

Date: 4204~}
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date

first written above.

STATE TREASURER OF THE
STATE OF SOUTH CAROLINA

By:

Name: Cwrtis M. Lofis, Jr.
Title: Treasurer
Date:

ATTORNEY GENERAL OF THE
STATE OF SOUTH CAROLINA

By:
Name: Alan M. Wilson
Title: Attorney General
Date:

-10-

THE BANK OF NEW YORK MELLON

Signature Redacted
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EXHIBIT B

CONTRACT SERVICES FOR, —
State of South Carolina Retirement Syst‘ems

June Proposal
Doimestic Custody & Accounting $260,000

* Corc Sarvices including, but not limited io: safekeeping of assets, trade
scitiement, income collection, cash pracessing, accounting, monthly
raporting, mzmagar reconcliiaiions, corporate actions, proxy notification, dass
action processing, regulatory reporiing

e On-linz Reporting (Workbanch)
» Data Inierface with 3" Pariy Providers (rireedy established feads)
Global Cusiody & ﬁx,coounbng

» Above fes for Domestic Custody & Accounting includes: up o $200 million in

aciive developed global markets & the first 1,000 developed global markets
transacticns

» See attached tiers for any global essats & iransactions over the above

parameaters
3" Parly FX Trensections $10 per
transaction
Daily Valuztion $125,000
» Provides an audited NAV calculation on a daily basis
Private Investment Suppoit $125,000

* Frivats i base product

o Private i Advancad Analytics
» Private informant

¢ Private IQ

e Daia Management
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* Capitel Call Management

* Document Management

» Reconailiation Support

Performance & Risk Anailyiics $200,000

TUCS

Monthly Retumns to Sector Level
Mon-Lagged Parformarice
iMonthly Analytics
Monthly Look-thru Analytics
Daily Anzlytics
Vianager Return Reconciliations
BNYNi Universe & Charts
Portialio Level Attribution
Total Fund Aftribution
Daily Compliance

$15,000

TUCS can also be substituied for BIVY Mellon Universe & Charis within the
flat P&RA fee

Daily Parformance $75,000

konthly investior Analytics $140,000

One pian — gach additional plan = $190,000
Access o Invastor Analytics' {ully interactive website

Integrailen vith BNY Metlon in order to aggregaie positions into the |A Risk.
Service

Calculaifon of VaR arid other risk staiistical analysie on a single plan, its
porifolios and iwo different reporting hierarchies
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« Portiolio level correlations
» Liability modeling feature
s Custom markét model creation tool
o harket strass and portiolio siress tools
« Hislorical rsporis
Dally nvesior Analyiics
$230,000 .
* One plan — each additional plan = $15,600
» Same access (except on a daily basis) as stated in the Monthly Investor
Anglytics Service
3™ Pasty Lending $75,000 per lender

Qut of Pocket Faes {stemp duly & re-registiation) pass-
through

Data Interface with 3" Party Providers (new feeds) pass-
through

Independent Cerivatives Valuation $50,000
{flat)

» Monthly independent valuation for OTC derivatives utilizing third party
vendors

ProxyEdge $2,500
» FroxyEdge Standard —~ ability to suppress all paper ballots, voie across an
enilra sacurity as opposed to account by account, maintain SEC compliance

Exiended Investment Transparency $50,000
 Normalize & siore data
» Reporting capabilities

e Once the product is out of bela testing mode and in production, the fee will
increase to $150,000

-13-



Eagle (Assets Under Management not in excess of $35 billion)

¢ Invesiment Data Hub $380,000
* Accouniing $250,000
TGTALS
$2,077.500
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EXHIBIT B PART 2

-

State of South Carolina Treasurer's Office General Account and
LGIP

. June Proposal
Domestic Cusiocly & Accounting $1265,000

e Core 3ervices Including, but not limited to. safekeeping of assets, trade
seiilament, income collection, cash prosessing, accounting, monthly
reperting, manager reconcilietions, corporate actions, proxy netification, class
action processing, raguiatery reporiing

« On-line Reporiing (Workbanch)

» Data Interface with 3™ Parly Providers (already esiablished feads)
Performance & Risk Analytics $25,000

o Monihly Retumne to Sector Levzl

* Monthly Anglvtics

+ Monihly Look-thru Analvtics

e Daily Analvlics

» Manager Reium Raconciliations

* BNYM Univerce & Charts

« Porifolio Level Atirbution

» Total Fund Atiribution

e Daily Compliance
Monthly Invesior Analytice $20,000

e (ne plan — 2ach additional plain = $16,000

* Ageass fo Investor Analyties’ fully interactive websiie

« Intagiration with BNY Mallon in order to aggregale positions inio the 1A Risk
Seivice
-15-



* Calculation of VaR and other risk statistical analysis on a sirigle plan, its

portfolics and two different reporting hierarchiss
* Portiolio feval correlations
o Liability modaling feature
* Cusiom market model creation tool
« Market stress and porifollo siress tonis
+ Historical reporis
Coligteral Management System
$250,000
Tranefer Agency Services* $75,000
TOTALS

<16+

$75,000
$496,000








