SECTION 1-11-430. Board to govern supply and use of telecommunication systems for state
Government.

In post-divestiture circumstances, the State, its boards, committees, commissions, councils, and
agencies, and other entities excluding counties, municipalities, and special service and school
districts must be treated as a single enterprise for purposes of securing and utilizing local and
long distance telecommunications equipment and services.

The State Budget and Control Board shall secure all telecommunications equipment and services
for the state government enterprise under terms it considers suitable and coordinate the supply of
the equipment and services for state government use. No entity of state government may enter
into an agreement or renew an existing agreement for telecommunications services unless
approved by the board.

HISTORY: 1989 Act No. 189, Part II, Section 23.



SECTION 11-35-10. Citation.

This chapter shall be known and may be cited as the "South Carolina Consohdated Procurement
Code" :

'HISTORY 1981 Act No. 148 Sectlon 1; 1997 Act No 153, Sectlon 1.

SECTION 11-35-20 Purposeand p011c1es.

The underlymg purposes and pOllClCS of this code are:

(a) to provide mcreased economy 1n state procurement act1v1t1es and to maximize to the fullest
extent practicable t the purchasing values of funds while ensurmg that procurements are the most
-advantageous to the State and in comphance with the prov1s1ons of the Ethics Government - :

Accountab111ty and Campalgn Reform Act;

(b) to foster effectwe broad based compet1t10n for pubhc procurement Wlthm the free enterprrse
system; - : :

?(c) to deV elop procurement capab111ty respons1ve to appropnate user needs

(d) to. consohdate clarify, and modernize the law goverrung procurement in th15 State and permlt
the continued development of exphcrt and thoroughly considered procurement pohcles and
practlces ' » v

(e) 10 require the adoptron of competltlve procurement laws.and: practlces by umts of state and
local governments ST

-(t) fo ensure the fa1r and equltable treatment of all persons who deal with the procurement system
Wthh will promote 1ncreased pubhc conﬁdence in the procedures followed in: pubhc g
procurement = , e . i

{(g) to prov1de safeguards for the mamtenance ofa procurement system of quahty and mteorlty _
with clearly defined rules for ethical behav1or on the part of all persons encaged n the pubhc ;
procurement process; and v i

(h) to develop an efficient and effective means of delegatrng roles and respon51b111t1es to the
various government procurement officers.- o S

HISTORY: 1981 Act No 148, Sectlon 1; 1993 Act No. 178 Sectlon 11 1997 Act No 153
Section 1.

SECTION 11-35-25. Supersession of conﬂicting laws.

If this code applies to a procurement the provisions of this code supersede all laws or parts-of
laws in conflict with it to the extent of the conflict including, but not limited to, the principles of



law and equity, the common law, and the Uniform Commercial Code of this State.
HISTORY: 2006 Act No. 376, Section 1.
SECTION 11-35-30. Obligation of good faith. |

Every contract or duty within this code imposes an obligation of good faith in its negotiation, -
performance or enforcement. "Good faith" means honesty in fact in the conduct or transactlon
concerned and the observance of reasonable commercral standards of fair deahng

HISTORY: 1981 Act-No. 148 Section 1"”1997 Act No: 153, Sectlon 1.
SECT ION 11-35-35 Surety bonds pubhc entrty may not de51gnate surety company

If the State, or county, crty, public service district, or other poht1cal subd1v151on of the State or
agency, department institution, or other public entity of the State, enters into a procurement o
contract and requires the bidder to provide a surety bond to secure the bid or the performance or -
payment of the contract, the state political subdivision of the State, or public entity of the State
may not exact that the surety bond be furmshed by a part1cu1ar surety company orthrougha
particular agent or broker. . .

HISTORY: 2002 Act No. 253, Section 1.

SECTION 11-35 40. Apphcatlon of Procurement Code.

(D General Apphcatlon ThlS code apphes only to contracts solicited or. entered into after the .
effective date of this code unless the parties agree to 1ts apphcatlon to a contract entered into-
prior to its effectlve date : '

(2) Application to State Procurement Thrs code applies to every procurement or expendlture of :
funds by this State under contract acting through a governmental body as herein defined e
irrespective of the source of the funds, including federal assistance monies, except as- spe01ﬁed 1n :
Section 11-35-40(3) (Complrance with Federal Requlrements) and except that this code does not -
apply to gifts, to the issuance of grants, or to contracts between public procurement units, except
as provided in Article 19 (Intergovernmental Relations). It also:shall apply to the disposal of
state supplies as provided in Article 15 (Supply Management). No state agency or subdivision

thereof may sell, lease, or otherwise alienate or obligate telecommunications and information

technology infrastructure of the State by temporary prov1so and unless prov1ded for in the
general laws of the State.

(3) Compliance with Federal Requrrements Where a procurement involves the expendlture of
federal assistance, grant, or contract funds, the governmental body also shall comply with federal
laws (including authorized regulations) as are mandatorily applicable and which are not presently
reflected in this code. Notwithstanding, where federal assistance, grant, or contract funds are
used in a procurement by a governmental body as defined in Section 11-35-310(18), this code,
including any requirements that are more restrictive than federal requirements, must be followed,



except to the extent such action would render the governmental body ineligible to receive federal
funds whose receipt is.conditioned on compliance with mandatorily applicable federal law. In
those circumstances, the solicitation must identify and explain the impact of such federal laws on
the procurement process, including any required deviation from this code.

(4) The acquisition of a facility or capital improvement by a foundation or eleemosynary
organization on behalf of or for the use of any state agency or institution of higher learning
which involves the use of public funds in the acquisition, ﬁnancmg, construction, or current or
subsequent leasing of the facility or capital improvement is subject to the provisions of this code”
in the same manner as a governmental body. The definition and application of the terms -
"acquisition”, " ﬁnancmg" "construction", and "leasing" are governed by generally accepted
accountmg pr1n01ples : e

(5) The licenses granted by the Federal Commun1cat1ons Comrmssmn to Greenvrlle Techmcal

College and Trident Technical College authorizing the use of the band of the Educational

Broadband Service spectrmn are exempt from the requirements of this code. If Greenville :
Technical College and Trident Technical College enter into contracts with third parties to lease
their spectrum capacity, Greenville Technical College and Trident Technical College must not
impose any pricing requirements on those third parties. Any lease agreements with third parties
must be designed so that Greenville Technical College and Trldent Techmcal College receive the
market rate for the spectrum capacity. ey -

HISTORY 1981 Act No. 148, Sect1on 1 1987 Act No. l70 Part I, Sec‘uon 42 1997 Act No.
153, Section 1; 2005 Act No. 164, Section 11; 2006 Act No. 376, Section 4; 2007 Act No. llO
Section 5 2008 Act No 208 Section 1; 2009 Act No. 72, Sect1on 3.

SECTION 11-35-4‘5. Payment for goods and services recelved by State.

(A) All vouchers for payrnent‘ of purchases of services, supplies, or information technology must

be delivered to the: Comptroller General's office within thirty work days from acceptance of the - f_
goods or services: and proper invoice. After the thirtieth work day, followmg acceptance or the -

postmark on the invoice, the Comptroller General shall levy an amount not to exceed fifteen -

percent each year from the funds available to the agency, this amount to be applied to the unpald .:
balance to be remitted to the vendor unless the vendor waives imposition of the interest penalty

(B) All agencies and institutions of the State are requlred to -comply with the provisions of this
section. Only the lump sum institutions of higher education are responsible for the payment of all
goods or services within thirty work days after the acceptance of the goods or services and
proper invoice, whichever is received later, and shall pay an amount not to exceed fifteen percent
per annum on any unpaid balance which exceeds the thirty work-day period, if the vendor
specifies on the statement or the invoice submitted to such institutions that a late penalty is
applicable if not paid within thirty work days after the acceptance of goods or services.

(C) The Comptroller General shall issue written instructions to the agencies to carry out the
intent of this section. All offices, institutions, and agencies of state government shall fully
cooperate with the Comptroller General in the implementation of this section.



(D) The thirty-day period shall not begin until the agency, whether or not the agency processes
vouchers through the Comptroller General, cert1ﬁes its sat1sfact1on w1th the recewed goods-or -
services and proper invoice. :

HISTORY 1982 Act No. 466 Part I1, Section 9; 1992 Act No 501 Part 11, Section 41C; 1993
ActNo. 178, Sect1on 12 1993 ActNo 181, Sect1on 93; 1997 Act No. 153, Sect1on1 2006 Act
No. 376, Section 5. :

‘SECTION 11-35-50. Pol1t10a1 subd1v1srons required to develop and adopt procurement laws =

All pol1t1cal subd1v1srons of the ‘State shall adopt ordmances or: procedures embodymg sound
principles of appropnately compefitive procurement no later than J uly 1, 1983. The Budget and 3

Control Board, in cooperation with the Procurement Policy Committee and subdivisions

concerned, shall create a task force to draft model ordinances, regulations, and manuals for
consideration by the political subdivisions. The expenses of the task force shall be funded by: thep.
General Assembly. The task force shall complete its work no later than January 1, 1982. A

political subdivision's failure to adopt appropriate ordinances, procedures, or pol1c1es of

procurement isnot SU.bJ ect to the legal remedies prov1ded in thrs code

’HISTORY 1981 Act No. 148 Sect1on 1 1997 Act No 153 Sect1on 1

‘SECTION 11-35-55. Purchase of goods or services from ent1ty employmg pr1son 1nmates of

another state pa1d less than federal minimum wage proh1b1ted

A governmental body procunng goods-or services under the Consolidated Procurement Code
and any agency or department of a political subdivision of this State procuring goods or serv1ces"
under the Consolidated Procurement Code or its own procurement code, may not accept any

proposals from or procure any ‘goods or services from an entity which employs or uses inmates
ofa correctional System of another state who are not pa1d at least the required federal rmmmum

wage for work performed in the manufacturmg, processmg, or supplymg of those goods or
services. 3 e

HISTORY: 1991 Act No. 171, Part II, Section 67; 1997 Act No. 153, Section 1.

SUBARTICLE 1.
PURPOSES, CONSTRUCTION AND APPLICATION
SECTION 11- 35-60 Dissemination of regulat1ons :

The dissemination of regulations relating to the implementation of this code shall be in
accordance with Sections 1-23-10, et seq. of the 1976 Code. '

HISTORY: 1981 Act No. 148, Section 1; 1997 Act No. 153, Section 1.

SECTION 11-35-70. School district subject to consolidated procurement code; exemptions.



Irrespective of the source of funds any school district whose budget of total expendrcures
including debt service, exceeds seventy-five million dollars annually is subject to the provisions
of Chapter 35, Title 11, and shall notify the Director of the Office of General Services of the
Budget and Control Board of its expenditures within ninety days after the close of its fiscal year.
However, if a district has its own procurement code which is, in the written opinion of the Office
of General Services of the State Budget and Control Board, substantially similar to the
provisions of the South Carolina Consolidated Procurement Code, the district is exempt from the
provisions of the South Carolina Consolidated Procurement Code except for a procurement audit
which must be performed every three years by an audit firm approved by the Office of General
Services. Costs associated with the internal review and audits are the respons1b111ty of the school
dlstrlct and Wlll be pa1d to the ent1ty performmg the audlt

'HISTORY 1984 ActNo 493 1985 ActNo 109 Sect1on1 1993 Act No. 178 Sect1on 13 1997.'

ActNo. 153, Seetlon 1 e
SUBARTICLE.S. o
DETERMINATIONS
SECTION 11-35-210. Determma‘uons
Written determmatlons expressly requlred by the code or regnlat.ions' must be refained inan
official contract file of the governmental body administering the contract. These determinations

must be documented in sufﬁ01ent detail to satlsfy the requ1rements of audit as prov1ded i
Section 11-35- 1230 :

Sectlon 6.

HISTORY: 1981 Acth : 148 Sec‘uonl 1997 Act No. 153 Sectlonl 2006 ActNo 376

- SUBARTICLE 5

; DEFINITIONS OF TERMS USED ]N PROCUREMENT CODE

'SLCTION 11- 35-310 Deﬁmtlons

Unless the context clearly 1ndlcates -otherWise:

(1) "Information Technology. (IT)" means data processmg, telecommumcatlons, and office -
systems technologies and services: ° : :

(a) "Data processing” means the automated collection, storage, manipulation, and retrieval of
data including: central processing units for micro, mini, and mainframe computers; related
peripheral equipment such as terminals, document scanners, word processors, intelligent copiers,
off-line memory storage, printing systems, and data transmission equipment; and related
software such as operating systems, library and maintenance routines, and applications programs.



(b)"'Telecommunications" means voice, data, message, and video transmissions, and includes
the transmission and switching facilities of pubhc telecommumcat1ons systems, as well as
operating and network software. :

(c) "Office systems technology" means office equipment such astypewriters duplicating and
photocopy machines, paper forms, and records; m1croﬁlm and rmcroﬁche equipment and
printing equrpment and services.

(d "Servrces means the prov1d1ng of consultant assistance for any aspect of 1nformat10n
technology, systems and networks :

(2) "Board" means State Budget and Control Board.

3) "Business" means any corporatlon partnershlp, 1nd1v1dual sole proprretorshlp, Jornt stock
company, Jomt Venture or any other lecral entity: : - S

4 "Change order means any written alteration in specifications, v‘delivery point, rate of deliveryt
period of performance, price, quantity, or other provisions of any contract accomphshed by
mutual agreement of'the partles to the contract. . : :

(5) "Chlef procurement officer" means (a) the management ofﬁcer for 1nformat1on technology,
(b) the state engineer for areas of construction, architectural and engineering, construction’
management, and land surveying services, and (c) the materials management ofﬁcer for all other
procurements. : :

(6) "Information Technology Management Ofﬁcer means the person holdmg the posmon as the :
head of the Informatlon Technology Office of the State. L

-(7) "Construction" means the process of bu;tlchng, altering, reparrmg, remodelmg, 1mprov1ng, or
demolishing a pubhc mfrastructure facility, including any public structure, public building, or
other public 1mprovements of any kind to real property. It does not include the routine operatlon :
routine repair, or routine maintenance of an existing. pubhc mfrastructure facrhty, mcludmg i
structures, bulldmgs or real property '

(8) "Contract" means all types of state agreements, regardless of what they may be called for the
procurement or disposal of supphes services, 1nformat10n technology, or construction. .

(9) "Contract modification” means a written order signed by the procurement ofﬁcer drrectmg
the contractor to make changes which the changes clause of the contract authorrzes the
procurement officer to order without the consent of the contractor. : '

(10) "Contractor" means any person having a contract with a governmental body.
(11) "Cost effectrVeness means the ability of a particular product or service to efficiently o

provide goods or semces to the State. In determining the cost effectiveness of a particular
product or service, the appropriate chief procurement officer shall list the relevant factors in the



bid notice or solicitation and use only those listed relevant factors in determining the award.
(12) "Data" means recorded information, regardless of form or characteristics

(13) "Days" means calendar days In computmg any perlod of time prescribed by this code or the
ensuing regulations, or by any order of the Procurement Review Panel, the day of the event from
which the designated period of time begins to run is not included. If the final day of the
designated period falls on a Saturday, Sunday, or a legal holiday for the state or federal
govemment then the perlod shall run to the end of the next business day

(14) "Debarment” means the d1squa11ﬁcat10n of a personto receive invitations for b1ds or - i
requests for proposals, or the award of a contract by the State, for a specified period of time :
commensurate w1th the seriousness of the offense or the failure or madequacy of performance

(15) "Des1gnee means. a duly authorlzed representatlve of a person Wlth formal respons1b111t1es :
under the code. :

(16) "Employee" means an 1nd1v1dua1 drawmg a salary from a. govemmental body, whether i
elected or not, and any. nonsalarled md1v1dua1 performmo personal services for any governmental
body. S - i :

»('17) (Reserved)

(18) "Governmental Body" means a state govemment department commission, council, board
‘bureau, committee, institution, college, university, technical school, agency, government
corporation, or other establishment or official of the executive or judicial branch. Governmental ,
body excludes the: General Assembly or its respective branches or its committees, Legislative =
Council, the Office of 'Legislative Printing, Information and Technology Systems, and all local
political subdivisions such as counties, municipalities, school districts, or public serviceor =
special purpose d1strrcts or any entity created by act of the General Assembly for the purpose of i
erecting monuments or memorlals or comm1ss1onmg art: that is bemg procured exclus1vely by '
private funds. S : »

(19) "Grant" means the furmshmg by the State or the Umted States government of assrstance
whether financial or otherwise, to a person to support a program authorized by law. Tt does ot
include an award, the prrmary purpose of which is to procure specified end products, whether in
the form of supplies, services, information technology, or construction. A contract resulting from
such an award must not be considered a grant buta procurement contract. '

(20) "Invitation for bids" means a written or published solicitation issued by an n authorized
procurement officer for bids to contract for the procurement or disposal of stated supplies,
services, information technology, or construction, which will ordinarily result in the award of the
contract to the respon51ble bidder making the lowest responsive bid. '

(21) "Materials Management Officer" means the person holding the posrtron as the head of the
materials management office of the State.



(22) Reserved.

(23) "Political subdnnsmn" means all countles mun1c1pa11t1es school districts, public service or
special purpose districts.

(24) "Procurement" means buying, purchasing, renting, leasing, or otherwise acquiring any
supplies, services, information technology, or construction. It also includes all functions that
pertain to the obtaining of any supply, service, or construction, including description of
requirements, selection, and solicitation of sources, preparation and award of contracts and all
phases of contract admmlstratlon : :

(25) "Procurement ofﬁcer ‘means any person duly authorized by the governmental body, in _
accordance with procedures prescribed by regulation, to enter into and administer-contracts and
make written determinations and findings with respect thereto. The term also includes an
authorized representatlve of the governmental body W1th1n the scope of his authority.

(26) "Purchasing agency" means any governmental body other than the chief procurement
officers authorized by this code or by way of delegatlon from the chief procurement ofﬁcers to

.enter into-contracts.

(27) "Real property" means any land, all things growmg on or: attached thereto and all

improvements made thereto including burldings and structures located thereon

(28) "Request for proposals (RFP)" means a written or pubhshed sohc1tat10n issuedbyan -
authorized procurement officer for proposals to provide supplies, services, information
technology, or construction which ordinarily result in the award of the contract to the respon51ble :
bidder making the: proposal determined to be most advantageous to the State. The award-of the -
contract must be made on the ba51s of evaluation factors that must be stated in'the RFP .

(29) "Serv1ces means the furmshing of labor time or effort by a contractor not requ1red to
deliver a specific end product, other than reports which are merely incidental to requlred _
performance This term includes consultant services other than architectural, engineering, land
surveying, construction management, and related services. This term does not include i
employment agreements Or services as deﬁned n Section 11-35-3 10(l)(d)

(30) "Subcontractor" means any person having a contract to perform work or render service to a
prime contractor as a part of the prime contractor's agreement with a governmental body.

(31) "Supplies" means all personal property including, but not limited to, equipment, materials,
printing, and insurance. ’

(32) "State" means state government.

(33) "State Engineer" means the person holding the position as head of the state engineer's office.



(34) "Suspension" means the disqualification of a person to receive invitations for bids, requests
for proposals, or the award of a contract by the State, for a temporary period pending the
completion of an investigation and any legal proceedings that may ensue because a person is
suspected upon probable cause of engaging in criminal, fraudulent, or seriously improper

conduct or failure or inadequacy of performance whiCh may l‘ead to debarment.

(35) "Term contract" means contracts established by the chief procurement officer for spec1ﬁc

supplies, services, or information technology for a specified time and for which it is mandatory -

that all governmental bodres ‘procure their requirements during its term. As provided in the
solicitation, if a publlc procurement unit is offered the same supplies, services, or information :
technology ata price that is at least ten percent Jess than the term contract price, it may purchasei
from the vendor offermg the lower price after first offerlng the vendor holding the term contract

the option to meet the lower price. The solicitation used to establish the term contract must =~~~
specify contract terms apphcable to-a purchase from the vendor offering the lower price. If. the
vendor holding the term contract meets the lower price, then the governmental body shall
‘purchase from the contract vendor. All decisions to purchase from the vendor offering the lower_"'
price must be documented by the procurement officer in sufficient detail to satisfy the

requirements of an external audit. A term contract may be a multr-terrn contract as prov1ded 1n
Section 11 35-2030. X S

@G 6) "Usmg agency" means any governmental body of the State whrch ut111zes any supphes,
services, information technology, or constructlon purchased under thls code

(37) "Designated board office" and "desrgnated board officer" means the office or ofﬁcer ,

designated in accordance wrth Section 11-35-540(5).

HISTORY: 1981 ActNo 148 Sect10n1 1986 Act No. 510 Sectlons3 6; 1991 ActNo 171
Part I, Section 69B 1993 Act No. 164, Part II, Section 9A; 1993.Act No. 178, Sectrons 14, 15

1997 Act No. 153, Sectlonl 2002 Act No. 333, Section 8; 2002 Act No. 356, Section 1, Part
VILP(8); 2006 ActNO' 376, Sections '7,\8/; 2_008"Act_No. 174,‘Sectior'1 7;2009 ActNo. 72,
Sectlonl SRS = / : : =y _ i

 SUBARTICLE 7.

PUBLIC ACCESS TO PROCUREMENT ]NFORMATION

SECTION 11-35-410. Public access to procurement 1nformatron

(A) Procurement information must be a public record to the _ex_te_'nt required 'by‘ Chapter 4, Title

30 (The Freedom of Information Act) with the exception that commercial or financial = »
information obtained in response to a request for proposals or any type of bid solicitation that is
privileged and confidential need not be disclosed. o

(B) Privileged and confidential information is information in speciﬁc detail not customarily
released to the general public, the release of which might cause harm to the competitive position

of the party supplying the information. Examples of this type of information include:



(1) customer lists;

(2) design recommendations and identiﬁcation of prospective problem areas under an RFP;.

(3) design concepts, including methods and procedures:, -
4 b1ograph1cal data on key employees of the bidder.

(C) For all documents subm1tted in response or w1th regard to a sohcrtatlon or other request, the o

documents need: not be drsclosed if an award is not made

'(D) Evaluative documents predec1s1ona1 n nature such as 1nter-agency or intra-a gency

memoranda containing technical evaluations and recommendations are exempted so long as the

contract award does not. expressly adopt or mcorporate the 1nter agency or mtra-agency

memoranda. reﬂectmg the predec1s1ona1 deliberations.

(E) For all documents submltted in: response or Wlth regard to any sohc1tat10n or other request

the person submitting the documents shall comply with instructions provided in the solicitation -
for marking information exempt from public disclosure. Information not marked as requ1red by :
the applicable instructions may be disclosed to the pubhc : ' : :

,HISTORY 1981 Act No 148 Section 1; 1997 Act No 153 Sectron 1 2006 Act No 376,

Section 9.

| SUBARTICLE 9,

. REPORTING OF FURNITURE AND CERTAIN PURCHASES ’

'SECTION 11-35 450 Reportmg purchases

f(A) The: purchase of furmture ﬂoor coverlngs Wall coverlngs or-other decoratrve or ornamental{'
items by a govemmental body must be reported to the governing board, commission, or councﬂ .

of the respective govemmental body before the purchase when the cost of the furniture,
covering, or 1tem exceeds one thousand dollars and it is to be used n:

(1) an ofﬁce or ad301mng reception area utilized by an agency d1rector or assistant agency
director; or L :

(2) a board room or a conference room used as a board rOOm‘. .

(B) The reports required in subsectlon (A) must mclude the item to be purchased and its price.
Upon receiving the reports, the governing board, commission, or council of the respective
governmental body formally shall approve or disapprove the purchase.

HISTORY: 1989 Act No. 130, Section 1; 1997 Act No. 153, Sectlon 1; 2006 ActNo. 376,
Section 10. '



ARTICLE 3.
PROCUREMENT ORGANIZATION _
SUBARTICLE 1.
COMMITTEES AN D MANAGEMENT
SECTION 11-35- 510 Central1zat10n of materials management authority.

All r1ghts powers dutles and authonty relating to the procurement of supplies, services, and
information technology and to the management, control, warehousmg, sale and disposal of - -
supplies, construction, information technology, and services now vested in or exercised by a: state
governmental body pursuant to the provisions of law relating thereto, and regardless of source of
funding, are hereby vested in the appropriate chief procurement officer. This vesting of authorlty
is subject to Sections 11-35-710 (Exemptions), 11-35-1250 (Authority to Contract for Auditing -
Services), 11-35-1260 (Authority to Contract for Legal Services), Section 11-35-1550 (Small -
Purchases), Section 11-35-1570 (Emergency Procurements), Section 11-35-3230 (Except1on for
Small Architect-Engineer, and Land Surveying Services. Contracts) and Sect1on 11-35- 3620
(Management of Warehouses and Inventory) :

HISTORY: 1981 ActNo 148, Section 1; 1997 Act No 153 Sectlon 1 2006 Act No. 376
’Sectlon 11.

SECTION 11-35 530 Adv1sory comm1ttees

The followmg adv1sory commlttees may be estabhshed by the board for the purpose of adv1s1ng ‘
the pohcy comm1ttee , L

(a) The board may appomt a purchasmg policies and procedures adv1sory comrmttee comprlsed
of state and local government, and public members in accordance with regulatlons .of the board .-
to discuss the performance of pubhc purchasmg in'the State and‘to con51der spemﬁc methods for .
improvement. . : : : )

(b) The board may appomt an information technology ‘and procedures adv1sory committee
comprised of state and local government and public members in accordance with regulatlons of
the board to discuss the purchasing performance of information technolo gy for government -
the State and to consider specific methods for improvement. -

(c) The board shall appomt a construction, archrtect -engineer, constructlon management and
land surveying services advisory committee comprised of state and local government and public
members in accordance with regulations of the board to discuss the purchasing performance of -
these services in the State and to consider specific methods of improvement. The advisory
committee shall be comprised of the following: the State Engineer, a state agency representative,
a banker, an attorney, a representative of local government, a registered archrtect a reglstered
engineer, a licensed building contractor, and a licensed subcontractor.




HISTORY: 198‘1 Act No 148 Sectlon 1 1997 Act No. 153 Sectlon 1 2006 Act No 376

HISTORY: 1981 Act No. 148, Section 1; 1997 Act No. 153, Section 1.
SECTION 11-35-540. Authority and duties of the board.

(1) Authority to Promulgate Regulatrons Except as otherwise provrded in th1s code the board
may promulgate regulations, consistent with this code, governing the procurement, ‘management,
control, and disposal of all supplies, services, information technology, and construction to be
procured by the State These regulat1ons are b1nd1ng in all procurements made by the State.

2) Nondelegatlon The board may not delegate 1ts power to promulgate regulat1ons

-(3) Approval of Operatlonal Procedures. Governmental bodies shall develop mternal operatlonal :
procedures consistent with this code; except, that the operational procedures must be approved in
“writing by the- approprlate chief procurement officer. The operational procedures mustbe -

consistent with this chapter. Operational procedures adopted pursuant to thls chapter are exempt

from the requrrements of Sectlon 1- 23 140.

(4) The board shall consrder and dec1de matters of policy wrthm the prov1s1ons of this code .

including those referred to it by the chief procurement: officers. The board has the' power to audit

and monitor the implementation of its regulatlons and the requ1rements of thrs code

(5) For every reference in this code to a "designated board office", the ch1ef executlve officer of

the board shall designate the office or other subdivision of the board that is responsible for the
referenced statutory role. For-every reference in this code to a "designated board officer", the

chief executive officer of the board shall designate the board officer or other board position that

is responsible for the referenced statutory role. More than one office or officer may be de31gnated

for any referenced statutory role. All designations pursuant to thls subparagraph must be s

submitted in Wr1t1ng to the chlef procurement ofﬁcers -

Section 12

SUBARTICLE 3.

EXEMPTIONS

'SECTION 11-35-710. Exemptmns

The board, upon the recommendation of the desrgnated board ofﬁce may exempt govemmental‘
bodies from purchasing certain items through the respective chief procurement officer's area of
responsibility. The board may exempt specific supplies, services, information technology, or -
construction from the purchasing procedures required in this chapter and for just cause by
unanimous written decision limit or may withdraw exemptions provided for in this section. The
following exemptions are granted from this chapter: '

(1) the construction, maintenance, and repair of bridges, highways, and roads; vehicle and road



equipment maintenance and repair; and other emergency-type parts or equipment utilized by the
Department of Transportatlon or the Department of Public Safety,

(2) the purchase of raw materials by the South Carohna Department of Correct1ons Division of
Prison Industries; :

(3) South Carolina State.Ports.Authority;‘
(4) Division of Pubhc Rallways of the Department of Commerce

(5) South Carolma Pubhc Serv1ce Authonty, :

(6) expendlture of funds at state 1nst1tut1ons of hlgher learmng derived Wholly from athletic or
other student contests, from the activities of student orgamzatlons and from the operationof
canteens and bookstores ‘except as the funds are used for the procurement of: construct1on .
archltect-engmeer constructlon-manacement and land surveymg services;

'(7) 11vestock feed and Vetermary supphes

..(8) artlcles for commerc1al sale by all 'Oovemmental bodies;" B

(9) fresh fru1ts vegetables, meats, fish, m11k and eggs e

'(10) South Carolina Arts Comm1ss1on and South Carolma Museum Comm1ss1on for the purchase

of one-of-a-kind items such as paintings, antiques, sculpture, and similar objects. Before a
.governmental body procures the ObJ ects, the head of the purchasmg agency shall prepare a & :

Carolina Arts Commlssmn shall rev1ew the determmatlon and forward a recommendat1on to the .
board for approval : ' : : g

(11). pubhshed books per10d1cals and techmcal pamphlets

-(12) South Carolma Research Authorlty,

(13) the purchase of supphes services, or information’ technology by state ofﬁces departments
institutions, agencies, boards, and commissions or the political subdivisions of this State from the
South Carolina Department of Corrections, Division of Pnson Industr1es :

(14) Medical University Hospital Authorlty, 1f the Med1ca1 Umversrty Hosp1ta1 Authority has
promulgated a procurement process in accordance with its enabling provision.

HISTORY: 1981 Act No. 148, Section 1; 1984 Act No. 309, Section 4; 1993 Act No.
181,Section 94; 1995 Act No. 7, Part II, Section 51; 1996 Act No. 459, Section 7; 1997 Act No
153, Section 1; 2000 Act No. 264, Section 4; 2006 Act No. 376, Section 13. -

SUBARTICLE 5.



OFFICES CREATED
SECTION 11-35-810. Creatlon of Matenals Management Ofﬁce

‘There is hereby created, within the Office of General Services, a Materrals Management Ofﬁce
to be headed by the Materials Management Officer.

HISTORY: 1981 Act No. l48 Sectron 1 1993 Act No. 178, Sectron 16 1997 Act No. 153
Section 1; 2006 Act No 376 Sect1on 14

SECTION 11-35- 820 Creatron of Informatron Technology Management Ofﬁce

There is created Wrthm the board the Informatlon Technolocry Management Ofﬁce to be headed -
by the Information Technology Management Officer. All procurements involving information =
technology, and any pre-procurement and post-procurement activities in this area, must be
conducted in accordance with the regulations promulgated by the board, except as otherwise -

provided in this code by spec1ﬁc reference to the Information Technology Management Ofﬁce

HISTORY: 1981 Act No. 148 Sect1on 1 1997 Act No 153, Sectron l 2006 Act No. 376
‘Sectlon 15. : o

SECTION 11- 35-830 Creation of the Ofﬁce of State Engmeer

There is created within the board, the State Englneer s Ofﬁce to be headed by the State Engmeer
All procurements involving construction, architectural and engineering, construction
management, and land surveying services, as defined in Section 11-35-2910, and any pre- :
procurement and post-procurement activities in this area, must be conducted in accordance W1th
the "Manual for Planning and Execution of State Permanent Improvements" -and with any
regulations promulgated by the board, unless otherwrse provided in thls code by specrﬁc
reference to the State Englneer S Ofﬁce : %

HISTORY: 1981 Act No 148 Sectron l 1997 Act No. 153 Sectton l 2006 Act No 376
Section 16 :

SECTION 11-35 835 Ofﬁce of State Engineer to- revrew completed documents ‘within specrﬁed
time.

The Office of State Engmeer must review properly completed schemat1c des1gn, properly
completed design development, and properly completed construct1on documents w1th1n atotal of
forty-five days-of submrssron of documents. :
HISTORY: 1993 Act No. 178, Section 17; 1997 Act No. 15'3, Section 1.

SECTION 11-35-840. Delegation of authority.

Subject to the regulations of the board, the chief procurement officers may delegate authority to



designees or to any department, agency, or official.
HISTORY: 1981 Act No. 148; Section 1; 1997 Act No. 153, Section 1.
SECTION 11-35-845. Oversight of permanent 'improvement.proj ects.

Each agency of state government that has total management capability as deﬁned and certified

by the State Engineer's Office must be allowed to oversee the administration of construction
projects with the State Engineer's Office serving as an audit function. The State Engineer's Ofﬁce‘

shall assist those small agen01es who do not have the necessary. expertlse in permanent
1mprovements : : _ ,

HISTORY 1993 Act No 178 Sectlon 18 1997 Act No: 153 Sectlon 1I; 2006 Aot No 376
Sectlon 17. -

g SUBARTICLE 7.
ADVISORY COMMITTEES AND TRAINING
SECTION 11-35- 1010 Relatlonshlp wrth usmo agenc1es
The chief procurement officers shall mamtam a close and cooperatlve relot1onsh1p with the using

agencies. The chief procurement officers shall afford each using agency reasonable opportunity -
to part1c1pate in: and make recommendatrons with respect to procurement matters affectmg the

us1ng agency.

HISTORY 1981 ActNo 148 Sectlonl 1997 Act No 153, Sect10n1
SECTION 11- 35 1020 Adv1sory groups

The chlef procurement ofﬁcers may. appomt adv1sory groups such as user commrttees to. assmt
with respect to spec1ﬁcat10ns and-procurement in specific areas-and with respect to any other
matters within the authority. of the chief procurement: .officers. The chief procurement ofﬁcers
shall develop methods for obtaining necessary and relevant information from the affected
agencies, whether through user committees or by surveys and other methods. The chief
procurement officers shall make every reasonable effort to ensure that such contracts are -
developed as will best suit the interest of the State, giving due emphasrs to user needs total costs,
and open competrtrve methods of public purchasmg :

HISTORY 1981 Act No. 148, Sectlon 1; 1997 Act No. 153 Sectron 1

SECTION 11-35-1030 Procurement training and certiﬁcation

The chief procurement officers develop a system of trarmng for procurement in accordance Wlth
regulations by the board. The training must encompass the latest techniques and methods of .

public procurement. If considered appropriate by the chief procurement officers, the training
must include a requirement for the certification of the procurement officer of each purchasing



agency.

HISTORY: 1981 Act No. 148 Section 1; 1993 Act No. 178 Sectlon 19 1997 Act No 153,
Section 1; 2006 Act No 376 Section 18.

SUBARTICLE 9.

AUDITING AND FISCAL REPORTING

SECTION 11-35 1210 Certlﬁcatlon ;

(1) Authority. The board may ass1gn d1fferent1a1 dollar limits below whrch md1v1dua1

-governmental bodles may make direct procurements not under term contracts. The desrgnated o

board office shall review: the respective governmental body's internal procurement operatron i

shall certify in writing that it is consistent with the provisions of this code and the ensuing

regulations, and recommend to the board those dollar hrmts for the respective governmental - o

body's procurement not under term contract.

(2) Policy. Authonzatlons granted by the board to a governmental body are. subJ ect to the :

’followmg

(a) adherence to the ‘provisions of this code and the ensumg regulatlons, partlcularly concermng

competitive procurement methods

(b) respons1veness to user- needs

(c) obtamrng of the best pnces for Value recelved

(3) Adherence to Prowsrons of the Code. AH procurements shall be subJ ect to all the appropnate{- I.

provisions of this code, espe01a11y regardmg compet1t1ve procurement methods and

'nonrestrlctlve spec1ﬁcat10ns

(4) Subject to subsectlon (1) ‘the State Board for Techmcal and Comprehcns1ve Educatron in
coordination with the appropriate Chief Procurement Officer, may approve a cumulative total of
up to fifty thousand dollars in additional procurement authority for technical colleges, prov1ded '
that the designated board office makes no material audit findings concerning procurement. As
provided by regulation, any authority granted pursuant to this paragraph is effectwe when
certified in writing by the designated board ofﬁce

HISTORY: 1981 Act No. 148, Section 1; 1986 Act No. 510 Sectron 7 1997 Act No.
153,Section 1;2006 Act No 376, Section 19; 2011 Act No. 74, Pt V, Section 5, eff August 1
2011.

SECTION 11-35-1220. Collection of data concerning public procurement.

The chief procurement officers are authorized to prepare statistical data concerning the
procurement, use, and disposition of all supplies, services, information technology, and



construction. All using agéncies shall furnish these reports as the chief procurement officers may
require concerning use, needs, and stocks on hand, and the chief procurement officers shall
prescribe forms to be used by the using agencies in requisitioning, ordering, and reporting
supplies, services, information technology, and construction. The chief procurement officers
shall limit requests for information to those items necessary for the effective operation of the
purchasing system but usmg agencres must be required to provide information as requested

HISTORY 1981 Act No 148, Section 1; 1997 Act No. 153, Section 1; 2006 Act No. 376,
Section 20. :

SECTION 11-35 1230. Audrtlng and fiscal reportlng

(1) The des1gnated board office, through consultation with the chief procurement officers, shall :
develop-written plans for the auditing of state procurements

In procurement audrts of governrnental bodies thereafter, the auditors from the de51gnated board :'
office shall review the adequacy of the system's internal controls in order to ensure compliance
with the requirement of this code and the ensuing regulations. A noncompliance discovered
through audit must be transmitted in management letters to the audited governmental body and
the Budget and Control Board. The auditors shall provide in writing proposed corrective action
to governmental bodies. Based upon audit recommendations of the designated board office, the
board may revoke certification as provided in Section 11-35-1210 and require the governmental
body to make all procurements through the appropriate chief procurement officer above a dollar
limit set by the board, until such time as the board is assured of compliance with this.code and 1ts
regulations by that governmental body.

(2) The Division of Budget Analysis, or other ofﬁce or division w1th1n the Budget and Control -
Board, in consultation with the Comptroller General, shall assume responsibility for operation
and maintenance of the automated quarterly fiscal reporting procedures. The Comptroller
‘General and the Division of Budget Analysis, or other office or division within the Budget and
Control Board, shall assume responsibility for providing quarterly reports to the General =
Assembly regarding the status of personnel posrtrons budgets, transfers, and expenditures in all
state agencies, departments, and institutions in a format developed in consultation with the
Legislative Audit Council. The Legislative Audit Council shall periodically review the reporting -
system and coordinate legislative information needs with the Office of the Comptroller General -
and the Division of Budget Analysis, or other office or division within the Budget and Control
Board, as necessary. All agencies, departments and institutions of state government shall report
to the Comptroller General and the Division of Budget Analysis, or other office or division
within the Budget and Control Board, any required information. The Legislative Audit Council
shall undertake a periodic review of the reporting and data analysis system developed by the-
division for reporting both commodities purchased and those not purchased through the
division's central purchasing system, and shall make recommendations for incorporating these
reporting procedures into the Statewide Accounting and Reporting System (STARS) as
necessary to reduce unnecessary duplication and improve efﬁ01ency, effectiveness, and
accountability.



HISTORY: 1981 Act No. 148, Section 1; 1986 Act No. 510 Section 8; 1997 Act No.
153 Sect1on 1; 2006 Act No. 376, Section 21.

-SECTION 11-35-1240. Administrative penaltles .

(A) The board shall prescribe admrmstratwe penaltres for violation of the prov1s1ons of this.code
and of regulations promulgated under it, excludmg those matters under the jurisdiction of the"

Ethics Comrmssron as provrded by law.

(B) Violation of these prowsrons is grounds for loss of or reductlon in authorlty delegated by

»e1ther the board or thrs code

HISTORY 198.1 A cr-rNo. 148 Sect10n1 1997 ActNo 153 Sectronl 2006 Act No 376

'Sectron 22

SECTION 11-35 1250 Authorlty to contract for audltrng serv1ces

No contract for audrtmoF or accountlng services shall be awarded without the approval of the

State Aud1tor except where spe01ﬁc statutory author1ty is otherwrse prov1ded

-HISTORY 1981 ActNo 148, Sect10n1 1997 ActNo 153 Sectlonl

SECTION 11- 35 1260. Authorrty to contract for legal serv1ces

No contract for the servrces of attorneys shall be awarded wrthout the approval of the State
Attorney General except where spe01ﬁc statutory authorrty 18 otherw15e provrded

HISTORY 1981 ActNo 148 Sect10n1 1997 ActNo 153 Sect10n1

ARTICLE 5

¢ OURCE.YSELECTION AND CONTRACT FORMATION |

'SUBARTICLE 1. -
DEFINITIONS
SECTION 11-35 1410. Deﬁmtrons of terms used in this: art1c1e |
Unless the context clearly rndlcates otherwrse
(1) "Cost- reimbu'rsement contract" means a contract under which a contractor is reimbursed ‘for
costs which are allowable and allocable in accordance with the cost principles as provrded in-

Article 13 of this chapter and a fee, if any.

(2) "Establrshed catalog prrce means the price included in.a catalo , price list, schedule, or oth_er‘
form that: ' ' :



HISTORY: 1981 Act No 148 Secnon 1; 1993 Act No 178 Sect1on 20; 1997 Act No 153
‘Section 1 2006 Act No 376 Sectlon 23,

(a) is regularly maintained by a manufacturer or vendor of an item;
(b)is either published or otherwise available for inspection by custo‘mer_s_; ‘

(c) states prices at which sales are currently or were last made to a significant number of buyers

constituting the general buymg pubhc forthe supplles services, or information technology
involved. S

(3) "Invitation for b1ds" means all documents, Whether attached or. 1ncorporated by reference
utilized for sohc1t1ng b1ds in accordance with the procedures set forth i in Sect1on 11-35-1520

4 "Purchase descrlptlon ‘means specnﬁcatlons or other document descrrblng the supplles

services, 1nformat10n technology, or constructlon to be procured

(5) "Request for proposals" means all documents Whether attached or mcorporated by reference ;
',utrhzed for sohcltmg proposals. : : : & e

(6) "Responsible bidder or offeror” means a person who has the capab111ty inall respects to ,
perform fully the contract requirements and the integrity and reliability wh1ch w1ll assure good
faith performance which may be substant1ated by past performance ' '

(7) "Responsive bidder or offeror means a person who has subm1tted a b1d or offer wh10h

conforms in all material aspects to the invitation for bids or request for proposals

SUBARTICLE 3

~ METHODS OF SOURCE SELECTION

iSECTION 11-35-1510 Methods of source selectron

Unless otherwise prov1ded by law all state contracts must be awarded by compet1t1ve sealed
bidding, pursuant to Section 11- 35 1520, except as provided in: :

(1) Section 11-35-1250. (Authonty to Contract for Aud1t1ng Serv1ces), _
(2) Sectlon 11-35-1260 (Authorlty to Contract for Legal Serv1ces)

(3) Section 11- 35 1525 (Frxed Priced Bidding);

(4) Section 11-35- 1528 (Competrtrve Best Value Bidding);

(5) Section 1 1-35—1’529,(Competitive Online Bidding);



(6) Section 11-35-1530 (Competitive Sealed Proposals);

(7) Section 11-35-1540 (Negotiations After Unsuccessful Competitive Sealed Bidding);

(8) Section 11-35-1550 (Srnall Purchases); -

C) Section 11-3 5-1560 (SoIe .Source Procurement:s)'

-(10) Section 11 35 1570 (Emergency Procurements)

(1) Sectlon 1 1- 35 1575 (Partlcrpauon in Auctlon or Bankruptcy Sale)

‘(1 2) (Reserved)

(13) Section 11- 35 3015 (Source Selection Methods Ass1gned to Pl’OJeCt Dehvery Methods)

(14) Section 11 35 3220 (Archrtect Englneer Constructron Management and Land Surveymg

Services Procurement Procedures) and

(15) Sectlon 11 35-3230 (Exceptron for Small Archltect-Engmeer and Land Surveymg Servrces
Contracts) = e , v

HISTORY: 1981 Act No. 148 Section 1; 1997 ActNo 153, Sectlonl 2000 ActNo 387 Pa.rt |

II, Section 100A 2006 Act No 376 Section 24; 2008 Act'No. 174 Section 8.
SECTION 11-35 1520 Competrtrve sealed bidding.

(1) Condition for Use Contracts greater than ﬁfty thousand dollars must be. awarded by
competltlve sealed b1dd1ng except as otherw1$e prov1ded n Sectlon 11- 35 1510. .

(2) Invrtatron for. B1ds An 1nv1tat10n for bids must be 1ssued inan. efﬁcrent and economlcal
manner and must mclude spe01ﬁcat10ns and all contractual terms: and condrtrons apphcable to the'

jprocurement

(3) Notice. Adequate notice of the invitation for bids must be given at a reasonable time before
the date set forth in it for the opening of bids. The notice must include publications'in "South

Carolina Business Opportunities” or a means of central electronic advertising as approved by the

designated board office. Governmental bodies may charge vendors the cost incurred for copying
and mailing bid or proposal documents requested in response to a procurement.

(4) Receipt and Safeguarding of Bids. All bids, including modifications, received before the time
of opening must be kept secure and unopened, except as provided by regulation of the board.

(5) Bid Opening. Bids must be opened publicly in the presence of one or more witnesses, at the
time and place designated in the invitation for bids and in the manner prescribed by regulation of
the board. The amount of each bid, and other relevant information as may be specified by



regulation, together with the name of each bidder, must be tabulated. The tabulation must be
open to public inspection at that time.

}(6)'Bid Acceptance and Bid Evaluation. Bids must be accepted unconditionally without

alteration or correction, except as otherwise authorized in this code. The invitation for bids must
set forth the evaluation criteria to be used. Criteria must not be used in bid evaluation that are not
in the invitation for bids. Bids must be evaluated based on the requirements in'the invitation for
bids and in accordance with the regulat1ons of the board.

(7) Correction or W1thdrawa1 of Bids; Cancellation of Awards. Correct1on or withdrawal of
inadvertently erroneous bids before bid opening, withdrawal of inadvertently erroneous bids after

award, or cancellation and reaward of awards or contracts, after award but. before performance

may be permltted in accordance with regulations promulgated by the board. After bid opening,

changes in bid prices or- other provisions of bids prejudicial to the interest of the State or falr )
compet1t10n must not be perrmtted After opening, bids must not be corrected or withdrawn -

except in accordance with the provisions of this code and the regulat1ons promulgated pursuant
to it. Except as otherwise provided by regulation, all decisions to permit the correctionor

withdrawal of bids, or to cancel awards or contracts, after award but before performance, must be

supported by a written determination of appropnateness made by the chlef procurement officers

or head of a purchasing agency.

(8) Discussion with Bidders. As prov1ded in the 1nv1tat10n for b1ds dlscussmns may be

conducted with apparent responsive bidders for the purpose of clarification to assure full
understanding of the requirements of the-invitation for bids. All bids, in the procuring agency[s
sole judgment, needing clarification must be accorded that opportunity. Clarification of a
bidder's bid must be documented in writing by the procurement officer and must be included
with the bid. Documentation concerning the clarification must be subject to disclosure upon o
request.as requlred by Sectlon 11-35- 410 : : :

(9) Tie Bids. If two or more bidders are tled in prlce while otherw1$e meetmg all of the requ;tred .
conditions, awards are: determrned in the followmg order of prlorlty , :

(a) If there isa South Carohna firm tied with an out—of-state ﬁrrn the award must be made
automatically to the South Carolma firm.. '

(b) Tie bids mvolvmg South Carolina produced or manufactured products ‘when known, and

items produced or manufactured out of the State must be resolved in favor of the South Carolina
commodity. - :

(c) Tie bids involving a business certified by the South Carolina Office of Small and Minority
Business Assistance as a Minority Business Enterprise must be resolved in favor of the Minority
Business Enterprise.

(d) Tie bids involving South Carolina firms must be resolved in favor of the South Carolina ﬁrm

located in the same taxrng jurisdiction as the governmental body's consuming location.



nquahﬁcatrons must be. grven in the manner provrded in‘Section - 11-35- 1520(3)

(e) In all other situations in which bids are tied, the award must be made to the tied bidder
offering the quickest delivery time, or if the tied bidders have offered the same delivery time, the
tie must be resolved by the flip of a coin witnessed by the procurement officer. All responding
vendors must be invited to attend.

(10) Award. Unless there is a compelling reason to reject bids as prescribed by regulation of the

board, notice of an award or an intended award of a contract to the lowest responsive and
respons1ble bidders whose bid meets the requirements set forth in the invitation for bids must be
given by posting the notice at a location specified in the invitation for bids. For contracts witha -
total or potential value in excess of fifty thousand dollars but less than one hundred thousand
dollars, notice of the award of a contract must be given by posting and must be sent to all bidders
responding to the solicitation on the same day that the notice is posted in accordance with this. '
section. For contracts with a total or potential value of one hundred thousand dollars or greater,
notice of an intended award of a contract must be given by posting the notice for ten days before
entering into a contract and must be sent to all bidders responding to the- solicitation on the same
day that the notice is posted in accordance with this section. The posting date shall appear on the

face of all these notices. Before the posting of the award, the procuring agency may negotiate -

with the lowest responsive and responsible bidder to lower his bid within the scope of the

invitation for bids. The invitation for bids and a notice of award or notice of intent to award must.

contain a statement of a bidder's right to protest pursuant to Section 11-35-4210(1). When only

one response is received, the notice of intent to award and the delay of award may be waived.

v(l 1) Request for Quahﬁcatrons

(a) Before soliciting bids, the procurement officer, may issue a request for quahﬁcatrons from
prospective bidders. The request must contain, at a minimum, a description of the scope of work

t0 be solicited by the invitation for bids, the deadline for submission of information, and how

prospectlve bidders may apply for consideration. The request must require information

concerning the prospectlve bidders' product specifications, qualifications, experience, and abﬂrty

to perform the requlrements of the contract. Adequate public notice of the request for

(b) After receipt of the responses to the request for: quahﬁcatmns from prospective bidderé thei

rank of the prospective bidders must be determined in writing from most qualified to least .
qualified on the basis of the information provided. Bids then must be solicited from at least the
top two prospective bidders by means of an invitation for bids. The determination regardmg how
many bids to solicit is not subject to review under Article 17.

(12) (Reserved)

(13) Minor Informalities and Irregularities in Bids. A minor informality or irregularity is one
which is merely a matter of form or'is some immaterial variation from the exact requirements of
the invitation for bids having no effect or merely a trivial or negligible effect on total bid price,
quality, quantity, or delivery of the supplies or performance of the contract, and the correction or
waiver of which would not be prejudicial to bidders. The procurement officer shall either give
the bidder an opportunity to cure any deficiency resulting from a minor informality or




irregularity in a bid or waive any such deficiency when it is to the advantage of the State. Such
communication or determination shall be in writing. Examples of minor 1nformaht1es or
irregularities include, but are not limited to: :

() failure of a bidder to return the number of copies of signed bids required byl the sol’icitation; ,

(b) failure of a bidder to furnish the required 1nformat10n concemmg the number of the bidder' s
employees or fa11ure to make a representation concermng its size;

(c) failure of a bidder to sign ’its bid, but only if the ﬁrm subm1tt1ng the bid has formally adopted
or authorized the-execution of documents by typewritten, pr1nted or rubber stamped signature
and submits eV1dence of that authorization, and the bid carries that signature or’ the unsigned bid
is accompanied by other material indicating the bidder's intention to be bound by the unsigned ~
document, such as the submission of a bid guarantee with the bid ora letter s1gned by the: b1dder
with the bid referrmg to and 1dent1fy1ng the bid itself; - : -

(d) faﬂure ofa bldder to acknowledge recelpt of an: amendment toa sohcltatlon but only 1f

(1) the bid recelved indicates in some way that the bidder recelved the amendment such as Where
the amendment added another item to the solicitation and the bidder submitted a bid, on it, if the
‘bidder states under oath that it recerved the amendment before b1dd1ng and that the bidder will -
stand by its bid price; or . : S S
(i) the amendment has no effect on price or quantity or merely a trivial or negligible effect on
quality or delivery, and is not prejudicial to bidders, such as an. amendment correctmg a ’
typograplncal mlstake in the name of the govemmental body,

(e) fallure ofa b1dder to furmsh an afﬁdav1t concermng afﬁhates

® failure of a bldder to execute the certlﬁcatlons W1th respect to- equal opportumty and
affirmative action programs : : . :

(g) farlure ofa bldder to furmsh cut sheets or product 11terature

(h) failure of a bidder to furmsh certificates of insurance; | |

1) failure of a bidder to furnish vﬁnancial 'statements;. s

() failure of a bidder to furnish references;

(k) failure of a bidder to furmsh its bidder number; and

(1) notwithstanding Title 40 the failure of a bidder to indicate h1s contractor's hcense number or

other evidence of licensure, except that a contract must not be awarded to the bidder unless and -
until the bidder is properly licensed under the laws of South Carolina. ‘



HISTORY: 1981 Act No. 148, Section 1; 1986 Act No. 510, Section 2;1992 Act No.
442 Section 2; 1993 Act No. 178, Sectlon 21;1993 Act No 181 Section 95; 1997 Act No 153
Section 1; 2006 Act No. 376 Sectlon 25.

SECTION 11-35-1524. Res1dent vendo_r preference.
(A) For purposes of thrs section: |

(D "End product" means the tanglble product described in the sol101tat1on 1nclud1ng all
component parts and in ﬁnal form and ready for the state's 1ntended use.

(2) "Grown ‘means 1o produce cult1vate raise, or harvest tlmber agncultural produce or
livestock on the land, or to cultivate, raise, catch, or harvest products or food from the water
which results in an end product that is locally denved from the product cultlvated raised, caught;
or harvested ' S i

3) "Labo_r cost" means 'salary and fringe' beneﬁtsv.

(4) "Made" means to assemble, fabricate, or process compOnent partsinto an end product the
value of which, assembly, fabrication, or processmg isa substantral portion of the prrce of the .
‘end product. - B _ i

»(5) "Manufactured" means to make or process Taw materrals 1nto an: end product

(6) "Ofﬁce means a nonmobile place for the regular transaction of busmess or performance of a
particular service which has been operated as such by the bidder for at least one year before the
bid opening and during that year the place has been staffed for at least ﬁfty weeks by at least two'
employees for at least thlrty five. hours a week each. il

7) "Servrces ‘means services as deﬁned by Sect1on ll 35 310(' and also :includes serviices as

.deﬂned mn Sect1on 11-35-3. 10(1)(d)

(8) "South Carolma end product" means an end product: made manufactured or grown in South :
Carolina. -~ = : :

(9) "United States end product" means an end product made manufactured -0T grown in the
United States of America. : .

(B)(1) When evaluating pricing for purposes of making an award determination, the procurement
officer shall decrease by seven percent the price of any offer for a South Carolina end -product.

(2) When evaluating pricing for purposes of making an award deterrmnatlon the procurement
officer shall decrease by two percent the price of any offer for a United States end product. This
preference does not apply to an item to Whlch the South Carohna end product preference has
been applied.



(3) Whether award is to be made by item or lot, the preferences must be applied to the price of -
each line item of end product. A preference must not be apphed to an item for which a bidder
does not qualify. :

(4) If a contract is awarded to a bidder that received the award as a result of the South Carolina
end product or United States end product preference, the contractor may not substitute a
nonqualifying end product for a qualified end product. A substitution in violation of this item is
grounds for debarment pursuant to Section 11-35-4220. If a contractor violates this provision, the
State may terminate the contract for cause and, in addition, the contractor shall pay to the State

an amount equal to twice the difference between the price paid by the State and the bidder's e

evaluated price for a substltuted item.

(5) If abidder is requestlng this preference the’ b1dder upon request of'the procurement offlcer
must provide documentation that establishes'the bidder's qualifications for the preference.
Bidder's failure to provide this information promptly is grounds to deny the preference and for
enforcement pursuant to subsectlon (E)(©).

(C)(1) When evaluatmg pricing for purposes of making an award determmatmn the procurement:

officershall decrease a bidder's price by seven percent if the bidder maintains an office in this

State and either (i) maintains at a location in South Carolina at the time of the bid an inventory.of

‘expendable items which are representatrve of the general type of commodities on which the
award will be made and which have a minimum total value, based on the bid price, equal to the
lesser of fifty thousand dollars or the annual amount of the contract; (ii) is a manufacturer

headquartered and having an annual payroll of at least one million dollars in South Carolina and :

the end product is made or processed from raw materials into a finished end product by that .

manufacturer or its affiliate (as defined in Section 1563 of the Internal Revenue Code); or (111) at ’

the time of bidding, directly employs orhas a documented commitment with individuals

domiciled in South Carolina that will perform services expressly required by the solicitation and |

the total direct Jabor cost to bidder for those individuals to provide those serv1ces exceeds ﬁfty
percent of the bldder S total b1d prlce :

2) Whether award is to be made by 1tem or lot the preferences must be apphed to the pI‘lCC of
each line item of end product or work, as applicable. A preference must not be applied to an 1tem
for which a bldder does not quahfy :

(3)Ifa bidder is requesting thrs preference, the bidder, upon request by the procurement officer,
must provide documentation that establishes the bidder's qualifications for the preference and,
for the preference claimed pursuant to subsection (C)(1)(iii), must identify the persons domiciled
in South Carolina that will perform the services involved in the procurement upon which bidder
relies in qualifying for the preference, the services those individuals are to perform, and
documentation of the bidder's labor cost for each person identified. Bidder's failure to provide
this information promptly is grounds to deny the preference and for enforcement under
subsection (E)(6) below.

(D)(1) When evaluating pricing for purposes of making an award determ1nat1on the procurement_

officer shall decrease a bidder's price by two percent if:




of, or from multlple apphcatrons of the preferences allowed by items (l) and (2).

procurement officer, the bidder shall identify the persons domiciled in South Carolina that areto ‘:
‘perform the services involved in the procurement upon which the bidder relies in qualifying for

(a) the bidder has a documented commitment from a single proposed first-tier subcontractor to
perform some portion of the services expressly required by the solicitation; and

(b) at the time of the bidding, the subcontractor directly employs or has a documented

commitment with individuals domiciled in South Carolina that will perform services eXpressly‘
required by the solicitation and the total direct labor cost to the subcontractor for those
individuals to provide those services exceeds twenty percent of bidder's total bid ,priCe,

(2) When evaluatlng pricing for purposes of making an award determination, the procurement
ofﬁcer shall decrease a bldder S pnce by four percent 1f o

(a) the bidder has a documented commitment from a single proposed ﬁrst—tler subcontractor to
perform some portron of the services expressly required by the solicitation; and . i

(b) at the time of the blddmg, the subcontractor d1rectly employs or has a documented
commitment with individuals domiciled in South Carolina that will perform services expressly
required by the solicitation and the total direct labor cost to the subcontractor for those '
1nd1v1duals to provide those serv1ces exceeds forty percent of bidder's total bid price.

3) Whether award isto be made by 1tem or lot, the preferences must be apphed to the price of
each line item of work. A preference must not be applied to an 1tem for Wthh a bidder does not

qualify. -

(4) Subj ect to other limits in this section, an offeror may benefit from applying for more than one

(5)(a) In its bid, a bldder requestmg any of the preferences allowed by items (1) and 2) must

identify the subcontractor to ‘perform the work, the work the subcontractor is to perform, and the/ :

bidder's factual basis: for concludmg that the subcontractor' s work. constltutes the requlred
percentage of the work to be performed in the procurement:

(b) Ifa bldder is requestmg a preference allowed by items (1) or (2) upon request by the

the preference, the services those individuals are to perform, the employer of those persons, the
bidder's relationship with the employer, and documentation of the subcontractor's labor cost for
each person identified. Bidder's failure to provide this information promptly will be grounds to
deny the preference and for enforcement pursuant to subsection (E)(6) below.

(c) If a contract is awarded to a bidder that received the award asa result of a preference allowed
by items (1) or (2), the contractor may not substitute any business for the subcontractor on which
the bidder relied to qualify for the preference, unless first approved in writing by the

procurement officer. A substitution in violation of this subitem is grounds for debarment

pursuant to Section 11-35-4220. If a contractor violates this provision, the procurement officer
may terminate the contract for cause. If the contract is not terminated, the procurement officer



may require the contractor to pay the State an amount equal to twice the difference between the ‘
price paid by the State and the price offered by the next lowest bidder, unless the substituted
subcontractor qualifies for the preference.

(E)(1) A business is not entitled to any preferences unless the business, to the extent required by
law, has:

(a) paid all taxes assessed by the State; and

(b) registered W1th the South Carolina Secretary of State and the South Carolina Department of ‘;‘

_Revenue

(2) The preferences prov1ded n subsectlons (B) and (C)(l)(l) and (i1) do not apply to a smgle
unit of an item with a price in excess of fifty thousand dollars or a. s1ng1e award with-a total =
potentlal value in excess of ﬁve hundred thousand dollars.

~(3) The preferences proviided,in subsections (C)(l)(iii) and (D)-do not apply to a bid for an item...."

of work by the bidder if the annual price of the bidder's work exceeds fifty thousand dollars or :

‘the total potentlal prlce of the bidder's Work exceeds five hundred thousand dollars.

-(4) A solicitation must provide potennal brdders an opportunlty to request the preferences that

apply to a procurement. By submitting a bid and requesting that a preference be applied to that -
bid, a business certifies that its bid qualifies for the preference for that procurement. For

purposes of applying this section, a bidder is not qualified for a preference unless the-bidder
makes a request for the preference as required in the solicitation. If a solicitation specifies which
preferences if any, apply to a procurement, the applicability of preferences to that procurement
is conclusively determined by the solicitation unless the solicitation document is timely protested
as provided in Section 11-35-4210. If two or more bidders are tied after the application of the .
preferences allowed by this section, the tie must be resolved as provided in Section 11-35- =
1520(9). Price adjustments required by this section for purposes of evaluation and apphcatlon of '
the preferences do not change the actual pnce offered by the bldder '

(5) This section: does not apply to an. acqulsltlon of motor vehicles as defined in Section 5 6 15- 10
or an acquisition of supplies or services relating to construction. This section does not apply to a
‘procurement conducted pursuant to Sectlon 11-35-1550(2)(a) or (b), Section 11-35-1530, 0r

Artlcle 9, Chapter 35.

(6) Pursuant to Section 11-35-4220, a business may be debarred if (i) the business certified that it
qualified for a preference, (ii) the business is not qualified for the preference claimed, and (iii)
the certification was made in bad faith or under false pretenses. If a contractor has invalidly
certified that a preference is applicable, the chief procurement officer may terminate the contract
for cause, and the chief procurement officer may require the contractor to pay the State an
amount equal to twice the difference between the price paid by the State and the price offered by
the next lowest bidder. ' '

(7) The sum of all preferences allowed by items (D)(1) and (D)(2), when applied to the price of a



line item of work, may not exceed six percent unless the bidder maintains an office in this State.
Under no circumstances may the cumulatrve preferences applied to the price of a lrne item.
exceed ten percent. :

(8) As used in items (C)(1)(iii), (D)(1)(b), and (D)(2)(b), the term "documented commitment"
means a written commitment by the bidder to employ directly an individual, and by the
individual to be ernployed by the bidder, both contingent on the bidder receiving the award

(9) The remedies avarlable in thls section are cumulative of and i in addition to all other remed1es ‘

‘available at law and equrty

HISTORY: 1997 ActNo 153 Sect1on1 2002 ActNo 333 Section 10; 2009 ActNo 72
Sect1on 2. . :

SECTION 11-35 1525 Competltwe fixed prlce brddmg

(1) Conditions for Use When a purchasmg agency deterrnlnes in writing that the use of :

competitive sealed blddmg is either not practicable or not advantageous to the State, a contraot
may be entered into by competitive fixed price bidding subject to the provisions of Sect1on 11-

35-1520 and the ensuing regulations, unless otherwrse provrded for in th1s section. .

(2) Fixed Pnce B1dd1ng The purpose of ﬁxed pr1ce b1dd1ng isto prov1de mult1ple sources of
supply for specific services, supplies, or information technology based on a preset maximum .

price which the State will pay for such services, supplies, or information technology.

(3) Public Notice. Adequate publ1c notice of the sohcrtatmn shall be g1ven in the same manner as

;provrded in Sectron 11 -35- 1520(3)

4 Prrcmg The State shall establish, before issuance of the fixed price bid, a maximum amount :
the State will pay for the serv1ces supplres or information technology desired.

(5) Evaluation. Vendors responses to the fixed prrce bid will be rev1ewed to deterrmne if they
are responsive and respons1ble ' ' ;

(6) Discussion w1th Responswe Brdders D1scussrons may be conducted with apparent
responsive bidders to assure understanding of the requirements of the fixed price bid. All bidders
whose bids, in the procuring agency's sole Judgment need clarification shall be accorded such an
opportunity. . :

(7) Award. Award must be made to all responsive and responsible bidders to the state's request
for competitive fixed price bidding. The contract file shall contain the basrs on which the award
is made and must be sufﬁc1ent to satrsfy external audit.

(8) Bids Received After Award. Bidders not responding to the initial fixed price bid may be _
added to the awarded vendors' list provided the bidder furnishes evidence of responsibility and

responsiveness to the state's original fixed price bid as authorized by the solicitation.



(9) Remedies. The failure of a specific offeror to receive business, once it has been added'to the
awarded vendors' list, shall not be grounds for a contract controversy under Section 11-35-4230.

HISTORY: 1997 Act No. 153, Section 1; 2006 Act No. 376, Section26.

SECTION 11-35 1528. Competmve best value b1dd1ng

(1) Conditions for Use. When a purchasing agency determmes in writing that the use of
competitive sealed bidding is either not practicable or not advantageous to'the State, a contract
may be entered into by competitive best value bidding subject to the provisions of Section 11 35-_

1520-and the ensumg regulatlons unless-otherwise prov1ded forin. thls section.

(2) Best Value B1dd1ng The purpose of best value b1dd1ng isto allow factors other than prlce to

be considered in the determination of award for specific supplies, services, or 1nformatlon

technology based- on pre-detelmmed criteria 1dent1ﬁed by: the State.

(3) Public Notlce Adequate pubhc notice of the request for the sohcltatlon shall be glven in the :
same manner as prov1ded in Section 11-35- 1520(3) '

;(4) Bid Opemng At bid opening, the only 1nformat10n that w111 be released is the names of the

partlc1pat1ng bidders. Cost information will be prov1ded after the ranklng of bidders and the
1ssuance of award :

(5) Evaluation Factors The best value bid must state the factors to be used in determlnatlon of
award and the numerical Welghtmg for each factor. Cost must be a factor in determination of =
award and cannot be weighted at less than sixty percent. Best value bid evaluation factors may

include, but are not limited to, any of the followmg as determmed by the procurement ofﬁcer in

its sole discretion- and not subJ ect to p1 otest:

(a) operat1ona1 co’sts the State would incur if the b1d 1s accepted

(b) quahty of the product ot service or its technical competency, :
(c) reliability of dehvery and 1mplementat10n schedules

(d) maximum fac1htat10n of data exchange and systerns mtegratton
(e) warranties, guarantees, and return policy; | |
(f) vendor ﬂnancial stability; |

(g) consistency of the proposed solution with the state's planning documents and announced
strategic program direction; :

(h) quality and 'effectiVeness of business solution and approach;



(1) industry and program experience;

() prior record of vendor performance;

(k) vendor expertise‘with engagement of similar scope and conlplexity;

(1) extent and dnaliry of the proposed participation and acceptance by all user groups;
(m) proven developrnent‘_;rnethodologies. and toolé; and |

1(n) .innovative USe ofV.Cdrrent:rechnologies and quality reSults.

(6) Dlscuss1on Wlth Respons1ve Bidders. Discussions may be conducted with apparent 5
responswe bidders to assure understanding of the best value bid. All bidders whose bids, in the
procuring agency S sole Judgment need clarification shall be accorded such an opportunity.

(7 Selectlon and Rankmg. Bids shall be evaluat_ed by using only the criteria stated i in the best
value bid and by adhering to the weighting as assigned. All evaluation factors, other than cost,
‘will be considered prior to determining the effect of cost on the score for each participating
bidder. Once the evaluation is complete, all responsive bidders shall be ranked from most
advantageous to least advantageous to the State conmdenng only the evaluatmn factors stated in
the best value bid. :

(8) Award. Award must be made to the responsive and responsible bidder whose bid is

determined, in writing, to be most advantageous to the State, taking into consideration all
evaluation factors set forth in the best value bid. The contract file shall contain the babIS on
which the award is made and must be sufficient to satisfy external audit. S

HISTORY' 1997 Act.No : 1'53 Section 1; .2006 Act No. 376, Section'27._.' i
SECTION 11-35 1529 Competltlve online b1dd1ng

(1) Cond1t1ons for Use When a purchasing agency determines that on-line bidding is more
advantageous than other procurement methods provrded by this code, a contract may be- entered
into by competitive on-line bidding, subject to the provisions of Section 11-35-1520 and the.
ensuing regulations, unless otherw1$e prov1ded in this section.

2) B1dd1ng Process. The solicitation must de51gnate “both anOpening Date and Time and a
Closing Date and Time. The Closing Date and Time need not be a fixed point in time, but may
remain dependant on a variable specified in the solicitation. At the Opening Date and Time, the
State must begin accepting real-time electronic bids. The solicitation must remain open until the
Closing Date and Time. The State may require bidders to register before the Opening Date and
Time and, as a part of that registration, to agree to any terms, conditions, or other requirements
of the solicitation. Following receipt of the first bid after the Opening Date and Time, the lowest
bid price must be posted electronically to the Internet and updated on a real- time basis. At any



time before the Closing Date and Time, a bidder may lower the price of its bid, except that after
Opening Date and Time, a bidder may not lower its price unless that price is below the then

lowest bid. Bid prices may not be increased after Opening Date and Time. Except for bid prices, -

bids may be modified only as otherwise allowed by this code. A bid may be withdrawn only in
compliance with Section 11-35-1520. If a bid is withdrawn, a later bid submitted by the same
bidder may not be for a higher price. If the lowest responsive bid is withdrawn after the Closmg
Date and Time, the State may cancel the solicitation in accordance with this code or reopen
electronic blddrng to all pre-existing bidders by giving notice to all pre-existing bidders of both

the new Opening Date and Time and the new Closing Date and Time. Notice that electronic.

brddmg will be reopened must be given as specrﬁed in the sohc1tat10n

(3) Receipt and Safeguardrng of Bids. Other than prlce any information provrded to the State by -

abidder must be safeguarded as requlred by Sect1on 11- 35 1520(4)

(4) Provisions Not to Apply Section 11-35-1524 and paragraph (5) (B1d Opemng) of Sectlon 11—

35-1520.do not apply to sohc1tat10ns issued pursuant to this section.
HISTORY: 2000 Act No. 387,,vPart II, Section 100B.
‘SECTION 11-35-1530 Competltrve sealed proposals 5

(1) Conditions for Use. If a purchasing agency: determlnes in ertlng that the use of compet1t1ve
sealed bidding is either not practicable or not advantageous to the State, a contract may be
entered into by competitive sealed proposals subject to the provisions of Section 11-35-1520 and
the ensuing regulatlons unless otherwise provided in this section. The board may provide by
regulation that it is- elther not practicable or not advantageous to the State to procure specified
types of supplies, services, information technology, or: construction by competitive sealed’
bidding. Contracts for the des1gn—bu11d design-build-operate-maintain, or des1gn—bu11d—ﬁnance-

operate-maintain prOJect delivery methods specified in Article 9 of this code must be entered into

by competitive sealed proposals, except as otherwise provided in Sections 11-35-1550 (Small

purchases) 11-35- 1560 (Sole source procurements) and 11-35- 1570 (Emergency procurements).::

2) Public Notice. Adequate public notice of the request for proposals must be glven in the same :

manner as provided in Sectlon 11-35-1520(3).

(3) Receipt of Proposals Proposals must be opened publicly in accordance w1th regulatlons of
the board. A tabulation of proposals must be prepared in accordance with regulations -
promulgated by the board and must be open for public inspection after contract award.

v(4) Request for Qualifications.

(a) Before soliciting proposals, the procurement officer may issue a request for qualifications

from prospective offerors. The request must contain at a minimum a description of the scope of

the work to be solicited by the request for proposals and must state the deadline for submission.
of information and how prospective offerors may apply for consideration. The request must
require information only on their qualifications, experience, and ability to perform the



requirements of the contract.

(b) After receipt of the responses to the request for qualifications from prospective offerors, rank
of the prospective offerors must be determined in writing from most qualified to least qualified
on the basis of the information provided. Proposals then must be solicited from at least the top
two prospective offerors by means of a request for proposals. The determination regarding how

‘many proposals to solicit is not subj ect to review pursuant to Article 17.

(5) Evaluatron Factors The request for proposals must state the relative importance of the factors
to be considered in evaluating proposals but may not require a numerical weighting for each
factor. Price may, but need not be an evaluation factor.

(6) Discussion with: Offerors As provrded in the request for proposals, and under regulatlons

discussions may be conducted with offerors who submit proposals determined to be reasonably
susceptible of being selected for award for the purpose of clarification to assure full -
understandlng of, and responsiveness to, the solicitation requirements. All offerors whose
proposals, in the procurement ofﬁcer s sole Judgment need clarification must be accorded that
opportumty - :

@) Selectlon and Ranking. Proposals must be evaluated using: only the criteria stated in the

request for proposals and there must be adherence to weightings that have been assigned
previously. Once evaluation is complete, all responsive offerors must be ranked from most

.advantageous to least advantageous to the State, considering only the evaluation factors stated in

the request for proposals. If price is an initial evaluation factor, award must be made in .

accordance with Section 11-35-1530(9) below.

(8) Negotiations. Whether pr1ce was an evaluation factor or not, the procurement ofﬁcer in h1s

sole discretion and not subject to review under Article 17, may proceed in any of the manners -
indicated below, except that in no case may confidential 1nforrnat10n derrved from proposals and
negotratlons subm1tted by competmg offerors be dlsclosed o s

(a) negot1ate with the hlghest rankrng offeror on price, on matters affectlng the scope of the =
contract, so long as the changes are within the general scope of the request for proposals, or on -
both. If a satrsfactory contract cannot be negotiated with the highest ranking offeror, ne got1atlons
may be conducted, in the sole discretion of the procurement officer, with the second, and then
the third, and so on, ranked offerors to the level of rankrng determined by the procurement

-officer in his sole discretion;

(b) during the negotiation process as outlined in item (a) above, if the procurement officer is
unsuccessful in his first round of negotiations, he may reopen negotlatlons with any offeror w1th
whom he previously negotiated; or '

(c) the procurement officer may make changes within the general scope of the request for
proposals and may provide all responsive offerors an opportunity to submit their best and final
offers. :



(9) Award. Award must be made to the responsible offeror whose proposal is determined in
writing to be the most advantageous to the State, taking into consideration price and the
evaluation factors set forth in the request for proposals, unless the procurement officer
determines to utilize one of the options provided in Section 11-35-1530(8). The contract file
must contain the basis on which the award is made and must be sufficient to satisfy external
audit. Procedures and requirements for the notification of intent to award the contract must be the
same as those prov1ded in Sectlon 11-35-1520(10). :

HISTORY 1981 Act No. 148 Section 1; 1986 Act No. 510, Section 12; 1993 Act No.
178, Section 22; 1997 Act No. 153, Sectlon 1; 2006 Act No 376, Section 28; 2008 Act No 1745,
,Sect1on 9

SECTION 11-35- 1540 Negot1at1ons after unsuccessﬂll competltwe sealed b1dd1ng

When bids rece1ved pursuant to an invitation for bldS under Sect1on 11-35- 1520 are con51dered
unreasonable by the procuring agency, or are not independently reached in open competltron or
the low bid exceeds available funds as certified by the appropriate fiscal officer, and itis -~
determined in writing by the chief procurement officer, the head of a purchasing agency, or the -
designee of either officer above the level of procurement officer, that time or other circumstances
will not permit the delay required to resolicit competitive sealed bids, a contract may be
negot1ated pursuant to this sectron provided that: : : o

(1) each responsible bidder who submitted a b1d under the or1g1nal sohc1tat1on is notrﬁed of the ‘
determination and is given reasonable opportunlty to negotiate; ' :

(2) the negotlated prlce is lower thanthe lowest ¢ ected bid by any responsrble and responswe

'-b1dder under the. or1g1nal sol1crtat1on

(3) the negotlated prlce is the lowest negot1ated prlce offered by any respon51ble and respons1ve /

offeror. " '
HISTORY: 1981 Act No 148 Section 1; 1997 Act No 153, Sect1on 1
'SECTION 11-35- 1550 Small purchase procedures when compet1t1ve blddlng requlred

(1) Authority. The followmg small purchase procedures may be utrhzed only in conductlng
procurements for governmental bodies that are up to fifty thousand dollars in actual or potential
wvalue. A governmental body may conduct its own procurement up to fifty thousand dollars in
actual or potential value, and a governmental body that has received procurement certification
pursuant to Section 11-35-1210 to handle the type and estimated value of the procurement may
conduct the procurement under its own authority in accordance with this code. Procurement
requirements must not be artificially divided by governmental bodies so asto constitute a small
purchase pursuant to this section.

(2) Competition and Price Reasonableness.




(a) Purchases not in excess of two thousand five hundred dollars. Except as provided in item (d),
small purchases not exceeding two thousand five hundred dollars may be accomplished without

securing competitive quotations if the prices are considered reasonable. The purchasing office

must annotate the purchase requisition: "Price is fair and reasonable" and sign. The purchases
must be distributed equitably among qualified suppliers. When practical, a quotation must be
solicited from other than the previous supplier before placing a repeat order. The administrative
cost of verifying the reasonableness of the price of purchase "not in excess of" may more than
offset potentlal savings in detecting instances of overpricing. Action to verify the reasonableness
of the pr1ce need be taken only when the procurement officer of the governmental body suspects
that the price may not be reasonable, comparlson to previous pr1ce paid, or personal knowledge

of the 1tern 1nvolved

(b) Purchases over two thousand five hundred dollarsto ten thousand dollars Except as pr0V1ded
in item (d), solicitation of written quotes from a minimum of three qualified sources of supply =
must be made and documentation of the quotes attached to the: purchase requisition for a small’
purchase over two thousand five hundred dollars but not in excess of ten thousand dollars. The
award must be made to the lowest responswe and responsible sources :

(©) Purchases over ten thousand dollars up to fifty thousand dollars. Written solicitation of

written quotes, bids, or proposals must be made for a small purchase over ten thousand- dollars -

‘but not in excess of fifty thousand dollars. The procurement must be advertised at least once in

the South Carolina Business Opportunities publication or through a means of central electromc
advertising as approved by the designated board office. A copy of the written solicitation and -
written quotes must be attached to the purchase requisition. The award must be made to the
lowest responsive and responsible source or, when a request for proposal process isused, the
hlghest rankmg offeror ' :

(d) For pubhc 1nst1tut10ns of hlgher learmng in this State excludmg techmcal colleges, small
purchase amounts to which the provisions of item (a) apply are those purchases not exceeding
ten. thousand dollars, and for these purchases item (b) does not apply. In addition, purchasmg
cards of the institution for these purchases also may be used by ofﬁcrals or employees of the -

'msututlon as the. govermng board approves.

3) All compet1t1ve procurements above ten thousand dollars must be advertlsed at least once in

the South Carolina Business Opportunities publication or through a means of central electronic

advertising as approved by the designated board office. Governmental bodies may charge
vendors the cost incurred for copying and mailing bid or proposal documents requested in
response to a procurement. '

(4) The Division of Aeronautics of the Department of Commerce may act as its own purchasing
agency for all procurements of maintenance services for aircraft and these procurements may be
conducted pursuant to subsection (2)(b).

(5)Fora technical college authorized by the State Board for Technical and Comprehensive
Education, small purchase amounts to which the provisions of subsection (2)(a) apply are those
purchases up to an amount not to exceed ten thousand dollars. If authority is approved, a



technical college may use purchasing cards for these purchases up to the amount approved by the
State Board for Technical and Comprehensive Education.

HISTORY: 1981 Act No. 148, Sectionl 1993 Act No. 178 Section 23; 1993 Act No. 164, Part
11, Section 11A; 1997 Act No. 153, Section 1; 2006 Act No. 376, Section 29; 2011 Act No 74,
PtV, Sect1on 6, eff August 1, 2011.

SECTION 11-35-1560 Sole source procurement. -

(A) A contract may be awarded for a supply, service, 1nformat1on technology, or construction - o
item without competition if, under regulations promulgated by the board, the chief procurement _
officer, the head of a purchasing agency, or a des1gnee of either officer, above the level of the
procurement officer, determines in writing that there is only one source for the required supply,

service, information technology, or-construction item.

B) These regulatlons must 1nclude the requirements contained in this paragraph. Written :
documentation must include the determination and basis for the proposed sole source
procurement. A delegation of authority by either the chief procurement officer or the head of a
governmental body with respect to sole source determinations must be submitted in writing to -

the Materials Management Officer. In cases of reasonable doubt, competition must be sohc1ted

Any decision by a governmental body that a procurement be restricted to one potential vendor

‘must be accompanied by an explanatlon as to why no other will be su1table or acceptable to meet

the need.

- (C) A violation of these regulat1ons by a purchasmg agency, upon recommendat1on ofthe -
designated board office with approval of the majority of the Budget and Control Board, must .
result in the temporary suspension, not to exceed one year, of the Vlolatmg governmental body S

ability to procure supphes serv1ces 1nf0rmat10n technology, or construction 1tems pursuant to
this sect1on :

HISTORY 1981 Act No 148 Sectlon 1 1986 Act No 510 Sect1on 1 1997 Act No
153, Sectlon 1 2006 Act No. 376 Sect1on 30..

SECTION 11-35 1570 Emergency procurernents

Notw1thstand1ng any other provision.of this code, the ch1ef procurement officer, the head of a
purchasing agency, or a designee of either officer may make or authorize others to make
emergency procurements only when there exists an immediate threat to public health, welfare,
critical economy and efficiency, or safety under emergency conditions as defined in regulations
promulgated by the board; and provided, that such emergency procurements shall be made with
as much competition as is practicable under the circumstances. A written determination of the - -

basis for the emergency and for the selection of the particular contractor shall be included in the

contract file.

HISTORY: 1981 Act No. 148, Section 1; 1997 Act No. 153, Section 1.



‘SECTION 11- 35 1580 Informatlon technology procurements

technology,

SECTION 11-35-1575. Participation in auction or sale of supplies from bankruptcy.

A governmental body having knowledge of either an auction or a sale of supplies froma
bankruptcy may elect to participate. The governmental body shall (a) survey the needed items

being offered to ascertain their condition and usefulness, (b) determine a fair market value for
new like items through informal quotes, (¢) determine the fair market value from similar items
considering age and useful life, and (d) estimated repair cost and delivery cost, if any, of the
desired items. Using this information, the governmental body shall determine the maximum- pnce

that it can pay for each item desired. At the auction or sale, the governmental body shall not

exceed the maximum prlce so determmed

vHISTORY 1997 Act No 153 Section 1; 2006 Act No 376 Sectlon 31

(1) Information Technology Management Office. The Informatlon Technology Management
Office shall be: respon51ble for: .

(a) assessing the need for and use of 1nformation technology,

(b) admimstenng all procurement and contractmg act1v1t1es undertaken for governmental bod1es
‘mvolvmg information technology in accordance with this. chapter : :

(©) prov1d1ng for the disposal of all 1nformat10n technology property surplus to the needs of a. ke
using agency; : Ciie

(d) evaluatlng the use and management of- 1nformation technology, :

(e) operating a comprehens1ve 1nventory and accountlng reporting system for 1nformat1on

() developing pohcres and standards for the management of 1nformatron technology in state ;

‘government;

(g) initiating a stat'e:plan for the managernent and use of /inforrnation techriolOgy;

(h) providing management and techmcal ass1stance to state agenc1es in usmg 1nformat10n
technology; and : : : : : '

(i) establishing a referral service for state agencres seeking technical a551stance or 1nformation

technology services.

2) Exemptions from the"Requirements of this Section. The office may establish by regulation
categories of procurement for information technology which shall be exempted from the
requirements of this section.



(3) Training and Certification. The office may establish a training and certification program in
accordance with Section 11-35-1030.

HISTORY: 1997 Act No. 153, Sectlon 1.
SUBARTICLE 5.
| *CAN CELLATION OF SOLICITATIONS
SECTION 11-35 17 10 Cancellatron of invitation for: b1ds or request for proposals
Any solicitation under thlS code may be canoelled or any or all bids or proposals may be 1€j ectedj
in whole or part as may be specrﬁed in the solicitation, when it is in the best interest of the State.
The reasons for rejection, supported with documentation sufﬁcrent to satrsfy external audit, shall '
be made a part.of the contract file. ' i
HISTORY 1981 Act No. 148 Section 1; 1997 Act No. 153, Section 1
, SUBARTICLE 7.

RESPONSIBILITY OF BIDDERS AND OFFERORS

SECTION 11-35-1810. Respon51b111ty of bldders and offerors

1) Determination of Responsibility. Responsibility of the bldder or offer01 shall be ascertamed
for each contract: let by the State based upon full disclosure to the procurement officer - :
concerning capacity to meet the terms of the contracts and based upon past record of -
performance for similar contracts. The board shall by regulation establish standards of

respons1b1hty that shall be enforced in all state contracts.

(2) Determlnauon of Nonresponsrb111ty A Wrrtten determlnatron of nonrespon31b111ty of a b1dder :
or offeror shall be made in accordance with regulations promuloated by the board. The s
unreasonable failure of a bidder or offeror to supply information promptly in connection with. an
inquiry with respect to responsrblhty may be grounds for a determrnatlon of nonresponsrbrhty

‘with respect to. such bidder or offeror.

(3) Right of Nond1sclosure Except as otherwise provided by law, 1nformat10n furnished by a’
bidder or offeror pursuant to this section shall not be drsclosed outside of the offices of the board,
the Office of the Attorney General, or the purchasing agency w1thout prror written consent by the
bidder or offeror.

HISTORY: 1981 Act No. 148, Section 1; 1997 Act No. 153, Section 1.
SECTION 11-35-1820. Prequalification of supplies and suppliers.

The board shall be authorized to provide by regulation for prequalification of suppliers or
supplies.



HISTORY 1981 ActNo. 148, Sectlon 1; 1997 Act No. 153, Section 1.
SECTION 11-35 1830. Cost or pricing data

(1) Contractor Certification. A contractor shall, except as prov1ded in subsection (3) of this

‘section, submit cost or pricing data and shall certify that, to the best of his knowledge and belief,

the cost or prlclng data submitted is accurate, complete, and current as of mutually deterrmned
specified date prior to the. date of

(a) the pricrng of any contract awarded by competitive. sealed proposals pursuant to Section 11=
35-1530 or pursuant to the sole source procurement authority as provided in Section 11-35- 15_60

where the total contract prlce exceeds an amount estabhshed by the board in: regulatlons or

(b) the pricing of any change order or contract rnod1ﬁcation whrch exceeds an amount

established by the board in regulations

(2) Price AdJustment Any contract change order or contract modiﬁcanon under which a.
certificate is required shall contain a provision that the price to the State, including profit or fee,

shall be adjusted to exclude any significant sums by which the State finds that such price was

increased because the contractor furnished cost or pricing. data was. 1naccurate 1ncomplete or not
current as of the date agreed upon between parties. .

(3) Cost or Pr1c1ng Data Not Required The reqmrements of this sect1on shall not apply to R
contracts: ‘ . - o :

(a) where the contract pri.ce is.based on adequate price competition;

(b) where the contract price isbased on estabhshed catalo prices or market prices;

'(c) where contract prices are set by law or regulatrons or

(d) where it is determmed 1n wrrtmg in accordance with regulatlons promulgated by the board :
that the requirements of this. sectlon may be waived and the reasons for such walver.are stated n-
writing. . : v g _

HISTORY 1981 Act No. 148, Section 1; 1986 Act No. 510, Sectron 9 1997 Act No.
153,Section 1.

SUBARTICLE 9.
TYPES AND FORMS OF CONTRACTS
SECTION 11-35-2010. Types'of contracts; contracting documents and usage instructions.

(1) Types of Contracts. Subject to the limitations of this section, any type of contract that will
promote the best interests of the State may be used, except that the use of a cost-plus-a-



percentage-of- cost contract must be approved by the appropriate chief procurement officer. A
cost-reimbursement contract, including a cost-plus-a-percentage-of-cost contract, may be used
only when a determination sufficient for external audit is prepared showing that the contract is
likely to be less costly to the State than any other type or that it is impracticable to obtain the

supplies, services, information technology, or construction required except under that contract.

(2)(a) As used in this section:

1) "Contracting document” means a standardized or model 1nstrument or a component part of it,
g p p

for use as a contract, invitation for bids, request for proposals, request for qualifications, or

instruction to bldders 1nclud1ng, but. not 11m1ted to, a contract clause or solicitation prov1s1on

(11) "Usage 1nstruct1ons" means directions regardmg conditions for use.ofa contractmg
document, completion. of a contracting document, and the process for obtaining permission, if -

‘possible, to-omit or depart from the contracting. document's established: content fora partlcular
solicitation or contract ' : : .

(b) The chief prOcurement officers may develop contracting documents for their 'respective:ar'eas
of responsibility. Contracting documents may be published as internal operating procedures.

‘Contracting documents may be accompanied by usage 1nstruct10ns

(c) The board may adopt formally a contractmg document as developed by the: appropnate chlef

procurement officer, for mandatory use by all governmental bodies only after notice of the

proposed adoption has been published in the State Register and the board has provided the public
at least sixty days to- make written comments. If a contracting document is adopted by the board
the contracting document must be published in the State Register, accompanied by usage :
instructions, and used by all governmental bodies in accordance with its usage instructions. The o
chief procurement officers are not required to submit for board approval contracting documents
used in connection w1th e1ther sohcltatlons issued or contracts awarded by the board or 1ts '
offices. - : : '

v(d) Notwﬂhstandlng 1tem (c) above the board may promulgate contractmg documents as

regulatlons

HISTORY 1981 Act No. 148 Section. 1 1993 Act No. 178, Sectlon 25; 1997 Act No. 153
Sectlonl 2006 Act No. 376, Section 33

SECTION 11-35-2020 Approval of accounting system.

The chief procurement officer, the head of a purchasing agency, or a designee of either officer
may require that:

(1) the proposed contractor's accounting system shall permit timely development of all necessary ‘
cost data in the form required by the specific contract type contemplated

(2) the proposed contractor's accounting system is adequate to allocate costs in accordance with



generally accepted accounting principles.

HISTORY: 1981 Act No. 148, Section 1; 1997 Act No. 153, Section 1.~

SECTION 11-35-2030. Multlterm contracts.

(6)) Spec1ﬁed Period. Unless otherwise provrded by law, a contract for supplies, services, or -
information technology must not be entered into for any a period of more than one year unless

approved in a manner prescribed by regulation of the board. The term of the contract and
conditions of renewal or extension must be included in the solicitation and funds must be
available for the first fiscal period at the time of contracting. Payment and performance . - .
obligations for succeedmg fiscal perlods must be subject to the avallablhty and approprratron of

afunds for them CEE

2) Deternunatlon Pnor to Use Before the utlhzatlon of a multl-term contract it must be |

determmed in wr1t1n0 by the approprlate governmental body that

(a) estimated requlrements cover the period of the contract and are reasonably firm and
contlnumg, and : e

(b) sucha contract serves the best interests of the State by encouragmg effectlve compet1t1on or

otherwise promotmg economies 1n state procurement

(3) Cancellation Due to Unavarlabrllty -of Funds in Succeedmg Fiscal Perlods When funds are

not appropriated or otherwise made available to support cont1nuat1on of performance ina

subsequent ﬁscal penod the contract must be canceled

(4) The maximum tlme for a multlterm contract is ﬁve years Contract terms of up. to seven years-_f
may be approved by the desrgnated board ofﬁcer Contracts exceedmg seven years must be

..approved by the board

HISTORY:. 1981 Act No.__fl.48 Sectlon 1; 1997 Act No 153 Scct1on l 2006 Act. No 376

Section 34.
SUBARTICLE 11.
. INSPECTION OF PLANT AND AUDIT OF RECORDS
SECTION 11- 35-2210 Right to. 1nspect plant )
The appropriate chief procurement officer or his designee is authorized, at reasonable times‘ 1o
inspect the part of the plant or place of business of a contractor or subcontractor which is related

to the performance of a contract awarded or to be awarded by the State

HISTORY: 1981 Act No. 148, Section 1; 1997 Act No. 153, Sectlon 1;.2006 Act No 376,
Section 35.



SECTION 11-35-2220. Right to audit records.

(1) Audit of Cost or Pricing Data. All state contracts shall contain a clause setting forth the state's

right at reasonable times and places to audit the books and records of any contractor or
subcontractor who has submitted cost or pricing data pursuant to Section 11-35-1830 to the
extent that such books and records relate to such cost or pricing data. The contract shall further
set forth that the contractor or subcontractor who receives a contract, change order, or contract.
modification for which cost or pricing data is required, shall maintain such books and records
that relate to such cost or pricing data for three years from the date of final payment under the
contract, unless a shorter period is otherwise authorized in writing by the chief procurement

officer; provided, however, that such records shall be retained for additional periods of time

beyond this three—year penod upon request of the chlef procurement officer.

(2) Contract Audit. The State shall be entitled to audlt the books and records ofa contractor or

any subcontractor under any negotiated contract or subcontract other than a firm fixed price 5.
contract to the extent that such books and records relate to the performance of such contractor -
subcontract. Such books and records shall be maintained by the contractor for a period of three _ '_
years from the date of final payment under the prime contract and by the subcontractor for a '
period of three years from the date of final payment under the subcontract, unless a shorter
period is otherwise authorized in writing by the ch1ef procurement ofﬁcer :

HISTORY 1981 ActNo. 148, Sectlonl 1997 ActNo 153 Sect1on1

SUBARTICLE 13
DETERMINATIONS AND REPORTS

SECTION 11-35-2410 Fmahty of determmatlons

(A) The determmatlons requ1red by the following sections and related regulations are ﬁnal and f_-f'

conclusive, unless clearly erroneous, arbitrary, capricious, or contrary to law: Section 11-35- -
1520(7) (Competitive Sealed Bidding: Correction or Withdrawal of Bids; Cancellation of
Awards), Section 11-35-1520(11) (Competitive Sealed Bidding: Request for Qualifications),
Section 11-35-1525(1) (Competltrve Fixed Price Bidding: Conditions for Use), Section 11- 35-
1528(1) (Competitive Best Value Bidding: Conditions for Use), Section 11-35-1528(8)
(Competitive Best Value Bidding: Award), Section 11-35-1529(1) (Competitive Online Bidding:
Conditions for Use), Section 11-35-1530(1) (Competitive Sealed Proposals, Conditions for Use),
Section 11-35-1530(4) (Competitive Sealed Proposals: Request for Qualifications), Section 11-
35-1530(7) (Competitive Sealed Proposals, Selection and Ranking of Prospective Offerors),
Section 11-35-1530(9) (Competitive Sealed Proposals Award), Section 11-35-1540
(Negotiations After Unsuccessful Competitive Sealed Bidding), Section 11-35-1560 (Sole
Source Procurement), Section 11-35-1570 (Emergency Procurement), Section 11-35-1710
(Cancellation of Invitation for Bids or Requests for Proposals), Section 11-35-1810(2)
(Responsibility of Bidders and Offerors, Determination of Nonresponsibility), Section 11-35-
1830(3) (Cost or Pricing Data, Cost or Pricing Data Not Required), Section 11-35-2010 (Types
and Forms of Contracts), Section 11-35-2020 (Approval of Accounting System), Section 11-35-
2030(2) (Multi-Term Contracts, Determination Prior to Use), Section 11-35-3010(1) (Choice of



Project Delivery Method), Section 11-35-3020(2)(d) (Construction Procurement Procedures:
Negotiations after Unsuccessful Competitive Sealed Bidding), Section 11-35-3023
(Prequalification on State Construction), Section 11-35-3220(5) (Procurement Procedure,
Selection and Ranking of the Five Most Qualified), Section 11-35-4210(7) (Stay of Procurement .
During Protests, Decision to Proceed), and Section 11-35-4810 (Cooperatlve Use of Supphes
Services, or Informatron Technology).

(B) The chief procurement officers or their desrgnees shall review samples of the determmatrons
periodically, and issue reports and recommendations on the approprrateness of the '
determrnatlons made

HISTORY: 1981 Act No 148 Section 1; 1993 Act No. 178, Sectron 26 1997 Act No 153
Section 1; 2006 Act No 376 Sectlon 36; 2008 Act No. 174, Sectron 10

SECTION 11—35-2420 Reportlng of antlcompetmve practices.
When any mformatlon or allegatlons concermng anticompetitive practices among any bidders: or_','
offerors, come to the attention of any employee of the State, 1mmed1ate notice of the relevant
'facts shall be transmitted to the Attorney General. :
’_HISTORY 1981 Act No. 148, Section 1; 1997 Act No. 153 Sect1on 1

’SECTION 11-35-2430. Retentron of procurement records

All procurement records of governmental bodies shall be retained and disposed of in accordance
with records retention guidelines and schedules approved by the Department of Archivesand
History after consultation with the Attorney General. All retained documents shall be made

avallable tothe Attorney General ora de51gnee upon request-and proper recelpt therefor

,HISTORY 1981 ActNo 148 Sectlonl 1997 ActNo 153, Sectlonl

SECTION 11 35-2440 Records of procurement act1ons

(1)(a) Contents of Records A governmental body as deﬁned n Sectlon 11-35- 310(1 8) shall :
'submit quarterly a record listing all contracts made pursuant to Section 11- 35-1560 (Sole Source
Procurement) or Section 11-35-1570 (Emergency Procurements) to the chief procurement :
ofﬁcers The record must contain: :

(i) each contractor's name;

(ii) the amount and type of each contract;

(iii) a listing of supplies, services, information technology, or construction procured under each
contract. '

(b) The chief procurement officers shall maintain these records for five years.



(2) Pubhcatlon of Records. A copy of the record must be submitted to the board on an annual
basis and must be ava1lable for pubhc mspectwn : :

HISTORY: 1981 Act No 148 Section 1; 1997 Act No 153 Sect1on 1 2006 Act No 376
Section 37

ARTICLE 7.
SPECIFICATIONS

SUBARTICLE 1.

DEFINITIONS =

SECTION 11 35—2610 Deﬁmtlons of terms used in th1s art1cle

As used in thls artlcle the term spec1ﬁcat10ns means any techmcal or purchase descrlpuon or
other description of the physical or functional characteristics, or of the nature of a supply,
service, or construction item. It may also include a descrlptlon of any requ1rement for inspecting,
testlng, or preparlng a supply, service, or constructron 1tem for de11very :

_HISTORY 1981 Act No. 148 Section 1; 1997 Act No. 153 Sect1on1

SUBARTICLE 3.
SPECIFICATIONS L

SECTION 11- 35-2710 'Issuance of spec1ﬁcat10ns dut1es of the board.

The board shall promulgate regulatlons governing the preparatlon mamtenance and content of
specifications for supplles serv1ces information technology, and constructlon requ1red by the
State. [ : T S

HISTORY 1981 ActNo 148 Sectlonl 1997 ActNo 153 Sect1onl 2006 ActNo 376
Section 38 L _

SECTION 11-35-2720 Duties of the cluef procurement ofﬁcers and the usmg agenc1es

The chief procurement ofﬁcers may prepare or review, issue, revise, and mamtam the
specifications for supplies, services, information technology, and construction required by the
State, except for supplies, services, information technology, and construction items procured by
the governmental bodies pursuant to Sections 11-35-1550, 11-35-1570, and 11-35-3230, the
specification for which must be prepared and maintained by the using agencies in accordance
with the provisions of this article and regulations promulgated under it and momtored '
periodically by the clnef procurement officers.



HISTORY: 1981 Act No. 148, Sectlon 1; 1997 Act No. 153, Sectlon 1; 2006 Act No. 376,
Section 39.

SECTION 11-35-2730. Assuring competition |

All specifications shall be drafted so as to assure cost effectrve procurement of the state's actual
needs and shall not be unduly restrictive. ;

HISTORY' 198'1 :Act No »148 Section 1' 1997 Act No. 153, Section 1.
SECTION 11-35—2740 Relat1onsh1p with usmg agenc1es

The: chlef procurement ofﬁcers shall obtam advice and ass1stance from the personnel of the usmg
agencies in the development: of spe01ﬁcat10ns whether through user committees or through the
advisory committees, and may delegate in writing to a using agency the authority to prepare and
utilize its own spec1ﬁcat10ns Specifications shall be drawn in such a manner as to ensure 5
max1ma11y cost effective procurement cons1stent Wlth regulatlons promulgated by the board

'HISTORY 1981 ActNo 148, Sect1on1 1997 ActNo 153 Sect1on1

',SECTION 11-35-2750 Spec1ﬁcatlons prepared by arch1tects a.nd engmeers

The requ1rements of this article regar dlng the nonrestrlctrveness of spec1ﬁcat1ons apply to each’

solicitation and include, among other things, all specifications prepared: by architects, engmeers

designers, draftsmen and land surveyors for state contracts

HISTORY 1981 Act No 148 ‘Section 1; 1986 Act No. 5 10 Section: 10 1997 Act No
153 Sectlonl June 13 1997 i

ARTICLE 9

~ CONSTRUCTION, / '-CHITECT-ENGINEER CONSTRUCTION MANAGEMENT AND

LAND SURVEYING SERVICES
SUBARTIVCLE 1.

- DEFINITIONS

SECTION 11-35-2910. Deﬁnitions of terms used in this a;.‘-ﬁae o

(1) "Architect-engineer and land surveymg serv1ces" are those professmnal services assoc1ated
with the practice of architecture, professional engineering, land surveying, landscape
architecture, and interior design pertaining to construction, as defined by:the laws of this State, as
well as incidental services that members of these professions and those in their employ may
logically or justifiably perform; including studies, investigations, surveys, evaluations,
consultations, planning, programming conceptual designs, plans and specifications, cost ,
estimates, inspections, shop drawing reviews, sample recommendations, preparation of operating



(6) "Design-bid-build" means -a_'proj ect delivery method in'which the governmental body .‘ Ty

and maintenance manuals, and other related services.

(2) "Construction manager agent" means a business that has been awarded a separate contract
with the governmental body to prov1de construction management services but not construct1on

3) "Construction manager at-risk" means a business that has been awarded a separate contract
with the governmental body to provide both construction management services and construction
using the construction management at-risk project delivery method. A contract with a
constructlon manager at-risk may be executed before completion of de31gn

-(4) "Constructlon management services' are’ those profess1ona1 serv1ces associated with contract

administration, project management, and other specified services prov1ded in connection with the
administration of a project delivery method defmed in Section 1 1 -35- 3005 (PI'Q] ect Dehvery

Methods Authorlzed)

(%) "Construc‘aon ‘management at-risk” means a project dehvery method in which the

governmental body awards separate contracts, one for architectural and engineering servicesto
design an infrastructure facility and the second to a construction manager at-risk for both
construction of the 1nfrastructure fac1l1ty accordmg to the design and construction management

services.

sequentially awards separate contracts, the first for architectural and engineering services to-
design an infrastructure facility and the second for construction of the infrastructure faclhty

'accordmg to the des1gn

©) "De51gn-bu11d" ‘means a project delivery method in which the governmental body enters mto

a single contract for design and construction of an mfrastructure facxhty

(8) "Desi gn—bulld—ﬁnance operate -maintain" means a project dehvery method in which the
governmental body enters into a single contract for design, construction, finance, mamtenance
and operation of an infrastructure facility over a contractually « defmed period. Money ,
appropriated by the State is not used to pay for a part of the serv1ces prov1ded by the contractor
during the contract period. '

(9) "Design-build-operate-maintain" means a project delivery method in which the governmental
body enters into a single contract for design, construction, maintenance, and operation of an
infrastructure fac111ty over a contractually defined period. All or a portion of the money requlred -
to pay for the services provided by the contractor during the contract period are either :
appropriated by the State before the award of the contract or secured by the State through fare
toll, or user charges.

(10) "Design requirements" means the written description of the infrastructure facility to be
procured pursuant to this article, including:

(a) required features, functions, characteristics, qualities, and properties that are required by the



State;

(b) the anticipated schedule, including start, duration, and completion; and

(c).estimated budgets as applicable to the specific procurement, for design, construction,

operation, and maintenance. The design requirements may, but need not, include drawings and
other documents: 1llustrat1ng the scale and relationship of the features, functions, and
characteristics of the pI‘OJ ect.

an "Independent peer reviewer services" are additional architectural and engineering services |
that a governmental body shall acqu1re as designated in the Manual for Planning and Executmn_ :

.of State Permanent Improvement in design-build, design-build-operate-maintain, or design-

build-finance-operate-maintain procurements. The function of the independent peer reviewer is =

to confirm that the key elements of the professional engineering and architectural design

provided by the contractor are in conformance with the applicable standard of care. If a
governmental body elects not to contract with the independent peer reviewer proposed by the

successful offeror, the independent peer reviewer must be selected through compet1t1ve sealed
proposals. : .

»(12) "Infrastructure facility" means a ‘building; structure; or networks of buildings, structures

pipes, controls, and equipment, or portion thereof, that provide transportation, utilities, public
education, or public safety services. Included are government office buildings; publ1c schools; -

courthouses; jails; prisons; water treatment plants, distribution systems, and pumping stations;
‘wastewater treatment plants, collection systems, and pumping stations; solid waste disposal

plants, incinerators, landfills, and related facilities; public roads and streets; hlghways public.
parking facilities; public transportation systems, terminals, and rolling stock; rail, air, and Water
port structures, terrmnals and equ1pment '

(13) "Operat1ons and malntenance" means a project delix‘/ei'y' method in which the governmental.i_;_

body enters into a. s1ngle contract for the routine operauon rout1ne repair, and routine

‘maintenance of an 1nfra.structure facility.

(14) ”Proposal development documents" means drawmgs and other des1gn related documents
that are sufficient to fix and describe the size and character of an infrastructure facility asto .
architectural, structural, mechanical and electrical systems, materials, and such other elements as
may be appropriate to the applicable project delivery method

HISTORY: 1981 Act No 148, Seo‘uon 1; 1997 Act No 153 Sect1on 1; 2008 Act No. 174,
Section 11.

SUBARTICLE 3.
CONSTRUCTION SERVICES
SECTION 11-35-3005. Pfoj ect delivery methods authorized.

(1) The following project delivery methods are authorized for procurements relating to



infrastructure facilities:

(a) design-bid-build;

(b) construction management at-risk;
(c) operations and maintenanee;

(d) design-build; |

(e) design—"buﬂd-bperate—'maintain; and

63 de51gn bu11d-f1nance operate ~maintain.

(2) In addition to those methods identified in item (1) ‘the board, by regulatlon and the State -
Engmeer n accordance with Section 11-35-3010, may:

(a) approve as an alternate project dehvery method any combination of de51gn constructmn
ﬂnance and services for operatlons and mamtenance of an 1nfrastructure fac111ty, and -

(b) allow or requ1re the govemmental body to follow any of the add1t1ona1 procedures established
by Section 11-35-3024. :

(3) Participation in a report or study that is later used in the preparatlon of de31gn requlrements
for a project does not disqualify a firm from participating as a member of a proposing team ina
construction management at-risk, design-build, design-build-operate-maintain, or des1gn—bu11d— %
ﬁnance-operate-mamtam procurement unless the participation provides the business with a
substantial competitive advantage. In the Manual for Planning and Execution of State Permanent
Improvements, the State Engineer. may estabhsh guldance for the apphcatlon of th1s 1tem by ‘

-governmental bodles

HISTORY 2008 Act No 174 Sect10n2

SECTION 11-35-3010; Choice /of:project delivery method.

(1) Selection of Method. The project delivery method used for a state construction proj ect must
be that method which is most advantageous to the State and results in the most timely, :

economical, and successful completion of the construction project. The governmental body shall

select, in accordance with regulatmns of the board, the appropriate project delivery method for a
particular project and shall state in writing the facts and considerations leading to the selection of
that particular method. ' :

(2) State Engineer's Office Review. The governmental body shall submit its written report stat‘ing
the facts and considerations leading to the selection of the particular project delivery method to
the State Engineer's Office for its review. o



3) Approval or Disagreement by State Engineer's Office. The State Engineer's Office has ten -
days to review the data submitted by the governmental body to determine its position with
respect to the particular project delivery method recommended for approval by the govemmental

‘body, and to notify the governmental body of its decision in writing. If the State Engineer's

Office disagrees with the project delivery method selected, it may contest it by submitting the
matter to the board for decision. Written notification by the State Engineer's Office to the
governmental body of its intention to contest the project delivery method selected must include

its reasons. The board shall hear the contest at its next regularly scheduled meeting after

notification of the governmental body. If the board rules in support of the State Engineer's Office
position, the governmental body shall receive written notification of the decision. If the board
rules in support of the- governmental body, the governmental body must be notified in wntlng
and by that writing be authorized to use that project delivery method as prev1ously recormnended-
by the governmental body on the partlcular construction project.

HISTORY: 1981 Act No 148 Sect1on 1; 1997 Act No. 153 Sectlon 1 2008 Act No 174,
Sectlon 12. :

SECTION 11-35-3015 Source selection methods assigned to project delivery methods.

(1) Scope This section spemﬁes the source selection methods applicable to procurements for the

project delivery methods identified in Section 11-35-3005 (Project delivery methods authonzed),'

except as provided in Sections 11-35-1550 (Small Purchases), 11-35- 1560 (Sole Source

Procurement), and 11-35-15 70 (Emergency Procurements).

(2) Design-bid-build:

(a) Design. Architect-engineer construction management, and land surveying services. The .
qualifications based selection process in Section 11-35-3220 (Qualifications Based Selection
Procedures) must be used to procure architect-engineer, construction management, and land

surveying services, unless those services are acquired in conjunction with construction using ¢ one-':‘
of'the. project del1very methods prov1ded n Secuon 11-35-3015 (3),:(5); (6), (7, and. (8) ’

(b) Constructlon Competltwe sealed b1dd1ng, as prov1ded in Section 11-35-1520 (Compet1t1ve
Sealed Bidding), must be used to procure construction in des1gn—b1d-bu11d procurements. :

3) Constructlon Management at-risk. Contracts for construcuon management at-risk must be
procured as provided in either Section 11-35-1520 (Compet1t1ve Sealed Bidding) or Section 11-
35-1530 (Competitive Sealed Proposals)

(4) Operations and Maintenance. Contracts for operatlons and maintenance must be procured as
set forth in Section 11-35-1510 (Methods of Source Selection).

(5) Design—build. Contracts for design-build must be procured by competitive sealed proposals,
as provided in Section 11-35-1530 (Competitive Sealed Proposals), except that the regulations
may describe the circumstances under which a particular design-build procurement does not
require the submission of proposal development documents as required in Section 11-35-



3024(2)(b).

(6) Design-build-operate-maintain. Contracts for design-build-operate-maintain must be
procured by competitive sealed proposals, as provided in Secuon 11-35- 1530 (Competitive
Sealed Proposals).

(7) Design-build-finance-operate-maintain. Contracts for: design—build—ﬁnance operate-maintain
must be procured by competitive sealed proposals, as provided in Secuon 11-35-1530
(Competitive Sealed Proposals)

(8) Other Contracts: for an alternate project delivery method approved pursuant to Section 11 35-
3005(2) must be procured by a source selection method provided in Section 11-35-1510,:as. =~
specrﬁed by the authorrty approvmg the alternative: pl‘O_] ect dehvery method '

'HISTORY 2008 Act No 174 Section 3.
SECTION 11-35-3020 Add1t10na1 bidding procedures for construction procurement

Exceptions in Competltlve Sealed Bidding Procedures. The process of competitive sealed
bidding as required by Section 11-35-3015(2)(b) must be performed in accordance with the
procedures outlined in Article.5 of this code subj ectto the following excepuons

(a) Invitation for Bids. Each governmental body is responsrble for developlng a formal invitation
for bids for each state construction project. The invitation must include, but not be limited to, all
contractual terms and conditions applicable to the procurement. A copy of each invitation for -
bids must be filed with the State Engineer's. Office and must be advertised formally in an ofﬁc1a1
state government publication. The manner in which this official state government publication
must be published, the content of the publication itself, the frequency of the publication, the
method of subscription to the publication, and the manner by which the pubhcatron 1S drstrlbuted 5
must be established by regulatron of the board. o

(b) Bid Acceptance Instead of Sectron 11-35- 1520(6) the followmg prov1sron applies. B1ds
must be accepted unconditionally without alteration or correction, except as otherwise authorlzed
in this code. The governmental body's invitation for bids must set forth all requirements of the -
bid including, but not limited to: - :

(i) The governmental body, in consultation with the architect-engineer assigned to the proj ject, -
shall identify by specralty in the invitation for bids all subcontractors who are expected to
perform work for the prime contractor to or about the construction when those subcontractors'
contracts are each expected to exceed three percent of the prime contractor's total base bid. In
addition, the governmental body, in consultation with the architect-engineer assigned to the
project, may identify by specialty in the invitation for bids a subcontractor who is expected to
perform work which is vital to the project. The determination of which subcontractors are
included in the list provided in the invitation for bids is not protestable pursuant to Section 11--
35-4210 or another provision of this code. A bidder in response to an invitation for bids shall set
forth in his bid the name of only those subcontractors to perform the work as identified in the



invitation for bids. If the bidder determines to use his own employees to perform a portion of the
work for which he would otherwise be required to list a subcontractor and if the bidder is
qualified to perform that work under the terms of the invitation for bids, the bidder shall list

‘himself in the appropriate place in his bid and not subcontract that work except with the approval

of the governmental body for good cause shown

(ii) Failure to complete the hst prov1ded in the invitation for bids renders the bidder's bid
unresponsive. ‘

(iii) The governmental body shall send all responsive bidders a copy of the b1d tabulation Wlthm -

ten working days followmg the bid opening.

(c) Instead of Sectlon 11 35 1520(10) the following prov1s1ons apply

1) Unless thereis a compelhng reason to reject b1ds as prescribed by regulation of the board, -
notice of an intended award of a contract to the lowest responsive and respons1b1e bidder whose :
bid meets the requirements set forth in the invitation for bids must be given by posting the notice
at a location that is specified in the invitation for bids. The invitation for bids and the posted .
notice must contain a statement of the bidder's right to protest pursuant to Section 11-35 4210(1) '
and the date and location of posting must be announced at bid opemng In addition to posting
notice, the governmental body promptly shall send all responsive bidders a copy of the notice of

intended award and of the bid tabulation. The mailed notice must indicate the posting date and.

must contain a statement of the bidder's right to protest pursuant to Section 11-35 -.4210(1).

(ii) After ten days notice is glven the governmental body may enter into a contract with the
bidder named in the notice in accordance with the provisions of this.code and of the bid sol101ted.l

The procurement: ofﬁcer must comply with Section 11-35-18 1 0.

(111) If, at bid opemng, only one bid is received and determined to be responswe and respons1ble
and within the governmental body s construction budget award may be made w1thout the ten-
day waiting penod : 5

(d) Negotiations. aﬁer Unsuccessful Competltlve Sealed B1dd1ng Instead of Sectlon 11-35- 1540 .
the following prov151ons apply

(i) If bids received pursuant to an invitation for bids exceed available funds, and it is determined
in writing by the governmental body that circumstances do not permit the delay requiredto
resolicit competitive sealed bids, and the base bid, less deductive alternates, does not exceed
available funds by an amount greater than ten percent of the construction budget established for -
that portion of the work, a contract may be negotiated pursuant to this section with the lowest -
responsible and responsive bidder. The governmental body may change the scope of the work to
reduce the cost to be within the established construction budget but may not reduce the cost
below the established construction budget more than ten percent without a written request by the
agency and the written approval of the chief procurement officer based on the best interest of the
State. :



(ii) If the lowest base bid received pursuant to an invitation for bids exceeds approved available '
funds and the governmental body is able to identify additional funds for the project, as certified
by the appropriate fiscal officers, in the amount of the difference between the lowest base bid
and the approved available funds for the project, the governmental body shall submit its request
to use those additional funds to the board and the J oint Bond Review Comm1ttee in accordance . -
with Sectlons 2-47-40 and 2-47-50.

HISTORY: 1981 Act No. 148, Section 1; 1981 Act No. 17'9 Section 16; 1992 Act No. |
442 Section 1; 1993 Act No. 178, Sectlon 27; 1993 Act No. 164, Part II, Section 65; 1997 Act
No. 153, Sectlon 1 2006 Act No 376, Sectlon 40; 2008 Act No 174 Section 13.

SECTION 11-35-3021 Subcontractor substltutlon

(D After notice of an awar_d,;or intended award has been’ given,’Whichevﬂ 1s earlier, the S
prospective-contractor identified in the notice may not substitute a business-as subcontractorin
place of a subcontractor listed in the prospective contractor's b1d or proposal except for one or
more of the followrng reasons

(a) upon a showing satlsfactory to the governmental body by the prospectlve contractor that

(1) the listed subcontractor is not ﬁnan01a11y responsrble

(ii) the listed subcontractor's scope of work d1d not 1nclude a portlon of the work requ1red in the
plans and spemﬁcanons and the exclusion is not clearly set forth in the subcontractor s or1g1nal

bid;

(ii1) the listed subcontractor was listed as a result of an 1nadvertent clerical error, but only if that
request is made W1th1n four Workmg days of opemng, : : i i

(1V) the listed subcontractor failed or refused to submlt a performance and payment bond when &
requested by the prospective contractor after the subcontractor had represented to the prospectwe
contractor that- the subcontractor could obta1n a performance and payrnent bond and x -

(V) the listed subcontractor must be hcensed and did not have the 11cense at the t1me requrred by_
law; - ' : ‘

(b) if the listed subcontractor fails or refuses to' perform his subcontract;

(c) if the work of the listed subcontractor is found by the governmental body to be substantlally ‘
unsatrsfactory, ,

(d) upon mutual agreement of the contractor and subcontractor; and
(e) with the consent of the governmental body for good cause shown.

(2) The request for subStitution must be made to the governmental body in writing. This written



request does not give rise to a private right of action against the prospective contractor in the o
absence of actual malice. '

(3) If substitution is allowed, the prospective contractor, before obtaining prices from another
subcontractor, must attempt in good faith to negotiate a subcontract with at least one

subcontractor whose bid was received before the submission of the prospective contractor's offer.
This section does not affect a contractor's ability to request withdrawal of a bid in accordance
with the provisions of this code and the regulations promulgated pursuant to it. '

(4) This section apphes to a procurement conducted using the source selection methods
authorized by Section 11- 35 3015(2)(b) 3),:(5), (6), (7), and (8). .

HISTORY: 2008 'Act NO' 174 Sect1on-4

SECTION 11-35-3023 Prequahﬁcatlon on state construction.

(A) In accordance with thrs sectlon and procedures published by the State Engmeer a
governmental body may limit participation in a solicitation for construction to only those
businesses, including potential subcontractors, that are prequalified. The prequalification process
may be used only with the approval and- superv151on of the State Engineer's Office. If businesses:
are prequalified, the governmental body must issue a request for qualifications. Adequate public
notice of the request for qualifications must be given in the manner provided in Section 11-35-
1520(3). The request must contain, at a minimum, a description of the general scope of work to

‘be acquired, the deadline for submission of information, and how businesses may apply for

consideration. The evaluation criteria must include, but not be limited to, prior pertormance ‘
recent past references on all aspects of performance, financial stability, and experience on. similar
construction projects. Using only the criteria stated in the request for qualifications, busmesses '
must be ranked from most qualified to least qualified. The basis for the ranking must be -

determined in writing. If fewer than two businesses are prequalified, the prequahﬁcatlon process :

must be canceled. The determination regarding how many offers to solicit is not subjectto .

review pursuant to Article 17 of this code. Section 11-35-1520(4) (Request for Quahﬁcatrons).
and Section 11-35- 1530(4) (Request for Qualifications) do not apply to a procurement of
constructlon ~

B)Ina de51gn-b1d -build procurement the prequahﬁcauon process may be used only if the
construction involved is unique in nature, over ten million dollars in value, or involves special
circumstances, as determined by the State Engineer. In a design-bid-build procurement, the
minimum requirements for prequalification must be published in the request for qualifications.
Offers must be sought from all businesses that meet the published minimum requirements for
prequalification.

HISTORY: 2008 Act No. 174, Section 4.

SECTION 11-35-3024. Additional procedures applicable to procurement of certain project
delivery methods.



(1) Applicability. In addition to the requirements of Section 11-35-1530 (Competitive Sealed
Proposals), the procedures in this section apply as provided in items (2), (3), and (4) below.

2) Content of Request for Proposals. A Request for Proposals for design-build, des1gn—bu11d—b
operate-maintain, or design—build-ﬁnance-operate-maintain: ‘

(a) must include design requirements;
(b) must solicit proposal development documents; and

(c) may, if the governmental body determines that the cost of preparing proposals is high in v1ew
of the size, estrmated pnce and complexity of the procurement: ‘

(i) prequalify offerors in accordance with Sectlon 11-35-3023 by i 1ssu1ng a request for
qualifications in advance of the request for proposals

(ii) select, pursuant to procedures designated in the Manual for Planning and Execution of State
Permanent Improvements, a short list of responsible offerors who submit proposals determrned
to be reasonably susceptible of being selected for award before discussions and evaluations
pursuant to Section 11-35-1530, if the number of proposals to be short-listed is stated in the
Request for Proposals and prompt public notice is grven to all offerors asto Wthh proposals
‘have been short-hsted or ‘ ‘ :

(iil) pay stipends to unsuccessful offerors if the amount of the stipends and the terms under ,
Whlch stipends are pald are stated in the Request for Proposals. k

(3) Evaluation Factors. A Request for Proposals for desrgn-bulld de51gn-bu11d-operate marntam
or design-build- ﬁnance—opelate-malntam must: :

(a) state the relatlve Jmportance of (1) demonstrated comphance with the design requrrements (11)
offeror qualifications, (iii) financial capacity, (iv) project schedule, (v) price, or life-cycle price:
for design-build-operate-maintain and de51gn-bu11d -finance- operate-malntam procurements and
(vi) other factors if any; and -

»(b) in circumstances de51gnated in the Manual for Planmng and Executlon of State Permanent
Improvements, require each offeror to identify an Independent Peer Reviewer whose competence
and qualifications to provide that service must be an addrtronal evaluation factor in the award of

the contract. »

(4) Unless excused by the State Engineer, the State Engineer's Office shall oversee the evaluation
process for a procurement of construction if factors other than price are considered in the
evaluation of a proposal.

HISTORY: 2008 Act No. 174, Section 4.

SECTION 11-35-3030. Bond and security.



(1) Bid Security.

(a) Requlrement for Bid Security. Bid security is requlred for all competltlve sealed bidding for
construction contracts in a design-bid-build procurement in excess of fifty thousand dollars and
other contracts as may be prescribed by the State Engineer's Office. Bid security is a bond
provided by a surety company meeting the criteria established by the regulations of the board or
otherwise supphed in a form that may be established by regulation of the board.

(b) Amount of B1d Secunty Bid security must be in an amount equal to at least five percent of
the amount of the bid at'a minimum. -

(c) Rejection of BldS for Noncomphance w1th Bid Security Requ1rements ‘When the 1nv1tat10n :
for bids requires security, noncompliance requires that the bid be rejected except that a bldder 2
who fails to provide bid security in the proper amount or a bid bond: with the proper rating must -
be given one working day from bid opening to-cure the deficiencies. If the. bidder is unable to
cure these deficiencies W1th1n one working day of bid opemng, his bid must be rej ected '

(d) Withdrawal of Bids. After the bids are opened they must be irrevocable for the per1od
specified in the invitation for bids. If a bidder is permitted to withdraw its bid before bid. opening
pursuant to Section 11 -35-1520(7), action must not be had agamst the b1dder or the bid- secunty

2) Contract Performance Payment Bonds
(a) When Requlred-Amounts The followmg bonds or security must be dehvered to the

governmental body and become binding on the parties upon the execution of the contract for =
construction: o i

,(1) a performance bond satlsfactory to the State, executed by a surety company meetlng the
criteria established by the board in regulatrons or otherwise secured in a manner sat1sfactory to . f__
the State in an amount equal to-one hundred percent of the portlon of the contract price that does :

(i) a payment bond satlsfactory to the State, executed by a surety company meetmg the cr1ter1a
established by the board in regulations, or otherwise secured in ‘a manner satisfactory to the
State, for the protection of all persons supplying labor and material to the contractor or its
subcontractors for the performance of the construction work provided for in the contract. The
bond must be in an amount equal to one hundred percent of the portion of the contract price that
does not include the cost of operation, maintenance, and finance; ‘

(iii) in the case of a construction contract valued at fifty thousand dollars or less, the
governmental body may waive the requirements of (i) and (ii) above, if the governmental body
has protected the State

(iv) in the case of a construction manager at-risk contract, the solicitation may provide that bonds
or security are not required during the project's preconstruction or design phase, if construction -



does not commence until the requirements of (i) and (ii) above have been satisfied.

(b) Authority to Require Additional Bonds. Item (2) does not limit the authority of the board to
require a performance bond or other security in addition to these bonds, or in circumstances other

than specified in subitem (a) of that 1tem in accordance with regulations promulgated by the

board.

(c) Suits on Payment Bonds-Right to Institute. A person who has furnished labor, material, or
rental equipment to a bonded contractor or his subcontractors for the work specified in the -
contract, and who has not been paid in full for it before the expiration of a period of ninety days
after the day on which the last of the labor was done or performed by the person or material or
rental equipment was furnished or supplied by the person for which the claim is made, has the
right to sue on the payment bond for the amount, or the balance of it, unpaid at the time of
institution of the suit and to prosecute the action for the sum or sums justly due the person. A -

- remote claimant has a right of action on the payment bond only upon giving written notice to the

contractor within ninety days from the date on which the person did or performed the last of- the
labor or furnished or supplied the last of the material or rental equipment upon which the claim is
made, stating with substantial accuracy the amount claimed as unpaid and the name of the party
to whom the material or rental equipment was furnished or supplied or for whom the labor was
done or performed. The written notice to the bonded contractor must be served personally or

served by mailing the notice by registered or certified mail, postage prepaid, in an envelope

addressed to the bonded contractor at any place the bonded contractormaintains a permanent
office for the conduct of its business, or at the current address as shown onthe records of the
Department of Labor, Licensing and Regulation. The aggregate amount of a claim against the. .

payment bond by a remote claimant may not exceed the amount due by the bonded contractor to :

the person to whom the remote claimant has supplied labor, materials, rental equipment, or :
services, unless the remote claimant has provided notice of furnishing labor, materials, or rental
equipment to the bonded contractor. The written notice to the bonded contractor must be served

personally or sent by fax or by electronic mail or by registered or certified mail, postage prepald

to the bonded contractor at any place the bonded contractor maintains a permanent office for the -

conduct of its business, or at the current address as shown on the records of the Department of
Labor, Llcensmg and Regulatmn After receiving the notice of furnishing labor, materials, or -

rental equipment, payment by the bonded contractor may not lessen the amount recoverable by

the remote claimant. The aggregate amount of claims on the payment bond may not exceed the
penal sum of the bond. - :

A suit under this section must not be commenced after the expiration of one year after the last. -
date of furnishing or providing labor, services, materials, or rental equipment. :

For purposes of this section, "bonded contractor" means the contractor or subcontractor
furnishing the payment bond, and "remote claimant" means a person having a direct contractual
relationship with a subcontractor of a bonded contractor, but no expressed or implied contractual
relationship with the bonded contractor.

(d) Suits on Payment Bonds-Where and When Brought. Every suit instituted upon a‘payment
bond must be brought in a court of competent jurisdiction for the county or circuit in which the -



construction contract was to be performed; except that a suit must not be commenced after the
expiration of one year after the day on which the last of the labor was performed or material was
supphed by the person bringing suit. The obligee named in the bond need not be joined as a party
in the suit.

(3) Bonds Forms and Copies.

(a) Bonds Forms. The board shall promulgate by regulation the form of the bonds required by >
this section.-.

(b) Certified Coples of Bonds. A person may request and obtain from the governmental body-a

certified copy of a bond upon payment of the cost of reproduction of the bond and postage, if
any. A certified copy of a bond i is prlma facie ev1dence of the contents, execution, and dehvery
of the original. , :

(4) Retention.

() Maximum amount to be withheld. In a contract or subcontract for construction which

provides for progress payments in installments based upon an estimated percentage of

‘completion, with a percentage of the contract's proceeds to be retained by the State or general -

contractor pending completion of the contract or subcontract, the retained amount of each

progress payment or installment must be no more than three and one-half percent.

(b) Release of Retained Funds. When the work to be performed on a state construction project ‘or

pursuant to a state construction contract is to be performed by multiple prime contractors or by a

prime contractor and multiple subcontractors, the work contracted to be done by each individual
contractor or subcontractor is considered a separate division of the contract for the purpose.of
retention. As each division of the contract is certified as having been completed, that- portion: of
the retained funds which is allocable to the completed division of the contract must be released
forthwith to the prime contractor, who, within ten days of its receipt, shall release to the '

subcontractor responsible for the completed work the full amount of retention prev1ous1y
-W1thhe1d from h1m by the prlme contractor. '

(5) Bonds for Bid Security and Contract Performance. The requirement of a‘b‘ond for bid seeilfity

-on a construction contract, pursuant to subsection (1), and a construction contract performance

bond, pursuant to subsection (2), may not include a requirement that the surety bond be furnished
by a particular surety company or through a particular agent or broker.

HISTORY: 1981 Act No. 148, Section 1; 1993 Act No. 178, Sections 29-31; 1993 Act No. 164,
Part II, Section 10A; 1997 Act No. 153, Section 1; 2000 Act No. 240, Section 2; 2002 Act No.
253, Section 3; 2005 Act No. 97, Sectmn 1; 2006 Act No. 376 Section 41; 2008 Act No. 174
Section 14.

SECTION 11-35-3035. Errors and omissions insurance.

Regulations shall be promulgated that specify when a governmental body shall require offerors




to provide appropriate errors and omissions insurance to cover architectural and engineering
services under the project delivery methods set forth in Section 11 35 3005(1)(a) (d), (e), and

®.

HISTORY: 2008 Act No. 174, Section 5.

SECTION 11-35-3037. Other:’forrns of security.
The governmental body may reqmre one or more of the following forms of - secur1ty to assure the -
timely, faithful, and uninterrupted provision of operations and maintenance. serv1ces procured '

separately or-as-one. element of another ‘project dehvery method:

(a) operatlons perlod surety bonds that secure: the performance of the contractor s- operatlons and_‘_
maintenance obhgatlons : , _

(b) letters of _cre_dlt in an -amount appropriate to cover the cost to 'thez.governmenta'l bodyof .
preventing 'inﬁ"astructure service interruptions for a period up | to tweive months" and ey

(c) appropriate written guarantees from the contractor or dependmg upon the c1rcumstances :
from a parent corporation, to secure the recovery of reprocurement costs to the governmental
body if the contractor defaults in performance ' g : :
HISTORY: 2008 Act No. 174, Section 5.

SECTION 11-35-3040. Contractclauses and their adm'inistration: ,

(1) Contract Claus'es State. construction contracts and subcontracts may include clauses

providing for adJustments in prices, time-of performance and other approprrate contract
prov1310ns mcludlng, but not limited to: , g

:(a) the umlateral rlght of a governmental body to order in wr1t1ng

(1) all changes n the Work W1th1n the scope of the contract and

(i1)all changes in the tlme of performance of the contract which. do not alter the scope of the o
contract work ' '

(b) variations occurring between est1mated quantltles of work 1n the contract and actua]
quant1t1es : :

(c) suspension of work ordered by the governmental body;
(d) site conditions differing from those indicated in the contract or ordinarily' encountered.

(2) Price Adjustments.



(a) Adjustments in price pursuant to clauses adopted or promulgated pursuant to Section 11-35-
2010 must be computed and documented with a written determination. The price adjustment
agreed upon must approximate the actual cost to the contractor and all costs incurred by the
contractor must be justifiably compared with prevailing industry standards, including reasonable
profit. Costs must be properly itemized and supported by substantiating data sufficient to permit
evaluation before commencement of the pertinent performance or as soon after that as
practicable, and must be arrived at through whichever one of the following ways is the most
Vahd approx1mat10n of the actual cost to the contractor: :

(1) by unit prlces spemﬁed in the contract or subsequently agreed upon'

(ii) by the costs attnbutable to the events-or s1tuat10ns under those clauses with adJustment of
(proﬁts or fee, all as spe01ﬁed in the contract or subsequently agreed upon ~ '

=(111) by agreement on a ﬁxed price adJustment
(iv) in another manner as the' contracting parties may mutually .agree‘ or

(v)in the absence of agreement by the parties, through umlateral deterrmnatlon by the
governmental body of the costs attributable to the: events or situations under those clauses, with
adjustment of profit or fee, all as computed by the governmental body in accordance with
applicable sections of the regulations issued pursuant to thls chapter and subJ ect to the prov131ons
of Article 17 of this chapter.- ' » v :

(b) A contractor is reqmred to submit cost or pricing data ifan adJustment m contract prlce is-
subject to the prov1srons of Section 11 35 1830 : :

(3) Add1t1ona1 Contract Clauses The constructron contracts and subcontracts may mclude
clauses prov1d1ng for approprlate remedles that cover as a minimum: :

~(a) spec1ﬁed excuses for delay or nonperformance
\(b) terrnmatlon of the contract for default

(c) termination of the contract :in 'Whole or in part for the convenience of the governmental body.
) Modification of Required Clauses. The chief procurement officer may vary the clauses
promulgated by the board pursuant to subsection (1) and subsection (3) of this section for
inclusion in a particular construction contract if the variations are supported by a written
determination that states the circumstances justifying the variations, if notice of a material

variation is stated in the invitation for bids.

HISTORY: 1981 Act No. 148 Section 1; 1997 Act No. 153, Section 1; 2006 Act No. 376,
Section 42.

SECTION 11-35-3050. Cost principles regulations for construction contractors.



The board may promulgate regulations setting forth cost principles which shall be used to
determine the allowability of incurred costs for the purpose of reimbursing costs under
provisions in construction contracts which provide for the reimbursement of costs.

HISTORY: 198'1 Act No. 148, Section 1; 1997 Act'No. 153, S'ection 1.
SECTION 11-35-3060. ‘FisCal responsibility.

Every contract modrﬁcatlon change order, or contract price adjustment under a construct1on
‘contract with the State is subJect to Sections 2-47-40 and 2-47-50. »

HISTORY: 1981 ActNo 148 Section 1; 1997 ActNo 153 Sectlonl 2006 ActNo 376
Section 43 i

SECTION 11- 35-3070 Approval of archltectural engmeerlng, or constructlon changes Wthh :
do not alter scope or 1ntent or exceed approved budget. :

A governmental body may approve and pay for amendments to architectural/engineering
contracts and change orders to construction contracts, within the govemmental body's: :
certification, which do not alter the original scope or 1ntent of the prOJ ect and which do not
exceed the previously approved project budget. e L :

‘HISTORY: 2008 Act No. 174, Section ‘6.
SUBARTICLE 5.

: ARCHITECT ENGINEER CONSTRUCTION MANAGEMENT AND LAND SURVEYING_E_
' SERVICES s

SECTION 11-35-3210 Pohcy

Pohcy Itis the policy of this State to.announce pubhcly all requlrements for archltect englneer :
construction management, and land surveying services and to negotiate contracts for such -
services on the basis of demonstrated competence and qualification for the partlcular type. of
services required and at fair and reasonable prrces :

HISTORY 1981 Act No. 148, Sect1on1 1993 Act No. 178 Sectlon 32 1997 ActNo 153
Section 1; 2008 Act No. 174, Section 15.

SECTION 11-35-32185. Preference for resident design service; definitions; exceptions.
(A) As used in this eection: ,

(1) "Design services" means architect-engineer, construc‘riOn management, or land surveying
services as defined in Section 11-35-2910 and awarded pursuant to Section 11-35-3220.



(2) "Resident" means a business that employs, either directly or through consultants, an adequate
number of persons domiciled in South Carolina to perform a maJ ority of the design services .
involved in the procurement.

(B) A business responding to an invitation involving design services shall submit a certification
with its response stating whether the business is a resident for purposes of the procurement.
Submission of a certification under false pretenses is grounds for suspension or debarment..

(C) Anaward to a nonresident of a contract involving design services must 'besupported bya
written determination.explaining why the award was made to the selected firm.

D) In an evaluation conducted pursuant to Sectlon 11-35-3220,a re51dent firm must be ranked

higher than a nonre51dent firm if the agency selectlon comrmttee finds the two ﬁrms otherw1se
equally quahﬁed ' . :

(E) This section dOes not: apply to-a procurement if either the procuremerit does not involve
construction or the desrgn serv1ces are a minor accompaniment to.a contract for nondesign
services.

HISTORY 2006 Act No. 375, Section 1; 2009 Act No. 72 Sect10n4

' SECTION 11-35-3220 Qualifications based select1on procedures .‘

(1) Agency Selection Committee. A governmental body shall establish its own architect-
engineer, construction management, and land surveying services selection committee, referred to
as the agency selection committee, which must be composed of those individuals the agency
head determines to be qualified to make an informed decision as to the most competent and
qualified firm for the proposed project. The head of the governmental body or his qualified
responsible designee shall sit as a permanent member of the agency selection committee for the E
purpose of coordmatmg and accounting for the committee's work. To assist an agency select1on
committee in the selection of firms to be employed for significant or highly technical proj jects
and 1o facilitate prompt selections, the agency selection committee may 1nv1te the State Engmeer
or his designee to sit as a nonvoting member of the committee. ' :

(2)(a) Advertisement of Proj ect Description. The agency selection committee is resporls'ible“for:,
(1) developing a description of vthe proposed project;

(ii) enumerating all required professional services for that proj ect; and

(iii) preparing a formal invitation ‘to ﬁrms for submission of information.

(b) The invitation must include, but not be limited to, the project title, the general scope of work,
a description of all professional services required for that project, the submission deadline, and -

how interested firms may apply for consideration. The agency selection committee shall file a _
copy of the project description and the invitation with the State Engineer's Office. The invitation



other 1nformat10n that the particular invitation may requ1re

view of thelr

must be advertised formally inan official state government publication. The manner in which
this official state government publication must be published, the content of the publication itself,
the frequency of the publication, the method for subscription to the publication, and the manner
by which the publication is distributed must be established by regulation of the board.

(3) Response to Invitation. The date for submission of information from interested persons or

firms in response to an invitation must not be less than fifteen days after publication-of the

invitation. Interested architect- engineer, construction management, and land surveying persons 3

or firms shall respond to the invitation with the submission of a current and accurate Federal
Standard Form 254, Architect-Engineer and Related Services Questionnaire, and Federal
Standard Form 255, Archltect-Engmeer and Related Services Questionnaire for Specific Proj ect

or their successor forms or similar information as the board may prescribe by regula’uon and 5

(4) Interviews w1th Interested Firms. Following recelpt of information from all 1nterested persons.
and firms, the agency selection committee shall hold interviews with at least three persons or =~ -
firms who respond to the committee's advertisement and who are considered most qualified on.
the basis of information available before the interviews. A list of firms selected for interview '
must be sent to all firms that submitted information in response to the advertisement, before the
date selected for the interviews. If less than three persons or firms respond to the advertisement,
the committee shall hold interviews with those that did respond. The agency selection
committee's determination as to which are to be interviewed must be in writing and based upon

its review and evaluation of all submitted materials. The written report of the committee must list

specifically the names of all persons and firms that responded to the advertisement and
enumerate the reasons of the committee for selecting those to be interviewed. The purpose of the
interviews is to provide the further information that may be required by the agency selection

vcomrmttee to fully acquamt 1tse1f with the relative qua11ﬁcat1ons of the several interested firms. -

(5) ’Selection and"Ran‘king of the Three Most Qualiﬁed.

(a) The agency selectlon comm1ttee shall evaluate each of the persons or ﬂlms mterv1ewed in

(i) past performanee; £

(ii) the ability of professional personnel;

(iii) demonstrated ability to meet time and budget‘requirements; :

(1v) location and knowledge of the locality of the project if the apphcatlon of this criterion leaves
an appropriate number of qualified firms, given the nature and size of the project;

(v) recent, current, and pfoje’cted workloads of the firms;

(vi) creativity and insight related to the project;



(vii) related experience on similar projects;

(viii) volume of work awarded by the using agency to the person or firm during the previous five
years, with the objective of effectuating an equitable distribution of contracts by the State among
qualified firms including Minority Business Enterprises certified by the South Carolina Office of
Small and Minority Business Assistance and firms that have not had previous state work; and

(ix) any other spe01a1 quahﬁcatmn required pursuant to the solicitation of the using agency.

(b) Based upon these evaluations, the agency selection committee shall select the three persons

or firms that, in its judgment, are the best qualified, ranking the three in priority order. The
agency selection committee's report ranking the three chosen persons or firms must be in Wr1t1ng
and include data substantlatmg its: determmatlons o

(6) Notice of Selectlon and Ranking. When itis determlned by the agency that the rankmg report }
is final, written notification of the highest ranked person or firm must ‘be sent 1mmed1ately to all
firms interviewed. -

(7) Negotiation of Contract. The governing body of the governmental body or its designee shall
negotiate a contract for services with the most qualified person or firm at a compensation that is
fair and reasonable to the State. If the governing body of the governmental body or its designee
is unable to negotiate a satisfactory contract with this person or firm, negotiations must be '
terminated formally. Negotiations must commence in the same manner with the second and then
the third most qualified until a satisfactory contract is negotiated. If an agreement is not reached
with one of the three, additional persons or firms in order of their competence and qualifications
must be selected after consultatlon with the agency selection committee, and negotlatlons must
be continued in the same manner until agreement is reached. - : o

(8) State Engineer's Office Review. The: head of the governmental body shall submlt the
.followmg documents to the State Engmeer s Office for its review:

(a) the written. report of the agency selection committee, l1st1ng the ‘persons or ﬁrms that
responded to the invitation to submit information and enumeratlng the reasons of the comm1ttee :
for selecting the particular ones to be interviewed; ‘

(b) the written ranking report of the agency selection committee and all data substantiating the -
determinations made in that report; and '

(c) the tentative contract between the governmental body and the selected person or firm.

(9) Approval or Disagreement by State Engineer's Office. The State Engineer's Office has ten
days to review the data submitted by the agency selection committee, and to determine its
position with respect to the particular person or firm recommended for approval by the agency. If
the State Engineer's Office disagrees with the proposal, it may contest the proposal by submitting
the matter to the board for decision. In the event of approval, the State Engineer's Office shall
notify immediately in writing the governmental body and the person or firm selected of the



-(b) the 'proximity.of the architect-engineer or land surveying services to the proj ect;

award and authorize the governmental body to execute a contract with the selected person or-
firm. In the event of disagreement, the State Engineer's Office immediately shall notify the
governmental body in writing of its intention to contest the ranking and the reasons for it. All
contract negotiations by the governing body must be suspended pending a decision by the board

' concerning a contested ranking. The board shall hear contests at its next regularly scheduled

meeting after notification of the governmental body. If the board rules in support of the State
Engineer's Office position, the governmental body shall submit the name of another person or
firm to the State Engineer's Office for consideration, selected in accordance with the procedures
prescribed in this section. If the board rules in support of the governmental body, the -
governmental body must be notified in writing and authorlzed to. execute a contract withthe -
selected person or ﬁrm : ' : :

HISTORY 1981 Act No. 148, Section 1;1993 Act No. 178 Section 33; 1997 Act No 153
Section 1; 2006 ActNo 376 Sectlon 44 2008 Act No 174, Sectlon 16 ;

SECTION 11-35-3230 Exceptlon for small archltect-engmeer and land surveymg serv1ces
contract. , .

(1) Procurement Procedures for Certain Contracts. A governmental body securlng architect-

engineer or land surveying service which is estimated not to exceed twenty-five thousand dollars
may award contracts by direct negotiation and selection, taking into account: . '

(a) the nature of the project;

(c) the capability of the archltect engmeer or land surveyor to produce the requlred serv1ce |

-wrthrn a reasonable tlme

(d) past performance and

(e) ab111ty to meet prOJect budcet requlrements

) Maximum Fees Payable to One Person or Firm. Fees paid during the twenty-four month :
period immediately preceding negotiation of the contract by a single governmental body for - 7
professional services performed by an architectural-engineering or land surveying firm pursuant
to Section 11-35-3230(1) may not exceed seventy-five thousand dollars. Persons or firms
seeking to render professional services pursuant to this section shall furnish the governmental

‘body with whom the firm is negotiating a list of professional services, including fees paid for
them, performed for the governmental body during the fiscal year immediately preceding the

fiscal year in which the negotiations are occurring and during the fiscal year in Wthh the
negotiations are occurring.

(3) Submission of Contracts to State Engineer's Office. Copies of contracts, including the
negotiated scope of services and fees, awarded pursuant to this section must be submitted to the-
State Engineer's Office for information. :



4) Sphttmg of Larger Projects Prohibited. A governmental body may not break a project into
small projects for the purpose of circumventing the provisions of Section 11-35-3220 and this
section. :

HISTORY 1981 Act No. 148, Section 1; 1993 Act No. 178, Section 34; 1997 Act No. 153

‘Section 1; 2006 Act No. 376, Section 452008 Act No. 174, Section 17.

SECTION 11-35-3240. Manual for planning and execution of state permanent improvements;".-:“"fj,é

As relates to this code and the ensuing- regnlat1ons a "Manual for Planning and Execution of -

State Permanent Improvements" may be pubhshed by the board or its designee for use by

governmental bodies and included, by reference, in the regulations of the board. The manual may

be revised as the board considers necessary, except that: proposed changes are not effective until
~ the board has provided the public at least sixty days to make written comments after notlce of the ';

proposed changes is pubhshed in South Carolina Business Opportumt1es

‘HISTORY: 1981 Act No. 148 Sectlon 1; 1997 Act No. 153 Section 1; 2006 Act No 376

Section 46.

.SECTION 11-35-3245. Architect, engmeer or construct1on manager performance of other - N
work. . : -

(a) An architect or engineer: performmg design work, or a construction manager performmg
construction management services, both as described in Section 11-35-2910(1) and (3), under a
contract awarded pursuant to the provisions of Section 11-35-3220 or Section 11-35-3230, may :
not perform other work, by later amendment or separate contract award, on that proj jectasa
contractor or subcontractor either directly or through a business in which he or his arch1tectura1
engineering or constructlon management ﬂrm has greater than a five percent 1nterest ‘

(b) For purposes of thls sectlon safety comphance and other incidental construction support -
activities performed by the construction manager are not considered work performed asa
contractor or subcontractor. If the construction manager performs or is responsible for safety
compliance and other incidental construction support activities, and these support activities are in
noncompliance with the provisions of Section 41-15-210, then the construction management firm

is subj ect to all applicable fines and penalties.

(c) This section applies only to procurements for: constructlon using the des1gn-b1d-bu11d project
delivery method. :

HISTORY: 1991 Act No. 4, Section 1; 1994 Act No. 345, Section 1; 1997 Act No. 153, Section
1; 2006 Act No. 376, Section 47; 2008 Act No. 174, Section 18. ‘

INDEFINITE DELIVERY CONTRACTS

SECTION 11-35-3310. Indefinite delivery contracts for construction items, architectural-
engineering, and land surveying services.



(1) General Appl'icability. Indefinite delivery contracts may be awarded on an as-needed basis
for construction services pursuant to the procedures in Section 11-35-3015(2)(b) and for
architectural-engineering and land-surveying services pursuant to Section 11-35-3220.

(a) Construction Services. When construction services contracts are awarded, each contract must

be limited to a total expenditure of seven hundred fifty thousand dollars for a two-year period
with individual project expenditures not to exceed one hundred fifty thousand dollars; however,
for public institutions of higher learning, and for technical college service contracts authorized
by the State Board for Technical and Comprehensive Education, these limits shall be one mllhon_
dollars for total expenditures and two hundred fifty thousand dollars for individual expendltures :
Wlthm the time perlods spemﬁed L e

(b) Archltectural Engmeermg and Land-Surveying Services. When archltectural engmeerlng and
land-surveying services contracts are awarded, each contract must be limited to a total- :
expenditure of three hundred thousand dollars for a two-year period with individual project
expenditures not to exceed one hundred thousand dollars; however, for public institutions of |

higher learning, and for technical college service contracts authorized by the State Board for

Technical and Comprehensive Education, these limits shall be five hundred thousand dollars for

total expenditures and two hundred thousand dollars for 1nd1v1dual expendnures within the tlme
"penods specified. _ ‘

2) Small Indefinite Delivery Contracts. Small indefinite delivery contracts for arch1tectura1— g
engineering and land-surveying services'may be procured as provided in Section 11-35-3230. A
contract established under this section must be subject to Section 11-35-3230, and any.

regulations promulgated except that for public institutions of higher learning, and for techmcal 5

college delivery contracts authorized by the State Board for Technical and Comprehensive - -
Education, the individual and total contract limits shall be ﬁfty thousand and one hundred ﬁfty
thousand dollars respectlvely : ,

HISTORY 1993 Act No 178, Section 35; 1997 Act No. 153 Section 1; 2008 Act No 174
Sect1on 19; 2011 Act No 74 PtV Sect1on 7,eff August 1, 2011 ‘

~ ARTICLE 11.

MODIFICATIONS AND TERMINATION OF CONTRACTS FOR SUPPLIES AND -
SERVICES

SECTION 11-35-3410. Contract clauses and their admmlstratmn )

(1) Contract Clauses. The board may promulgate regulations requiring the inclusion in state
supplies, services, and information technology contracts of clauses providing for adJustments in
prices, time of performance, or other contract provisions, as appropriate, and covering the
following subjects:

(a) the unilateral ri ght of a governmental body to order in writing changes in the work within the
scope of the contract and temporary stopping of the work or delaying performance; and



(b) variations occurring between estimated quantities of work in a contract and actual quantities.

(2)(a) Price AdJustments Adjustments in price pursuant to clauses promulgated under subsection
(1) of this section shall be computed and documented with a written determination. The price
adjustment agreed upon shall approximate the actual cost to the contractor, and all costs incurred
by the contractor shall be justifiable compared with prevailing industry standards, including a
reasonable profit. Costs shall be properly itemized and supported by substantiating data

sufficient to permit evaluation before commencement of the pertinent performance or as: soon
thereafter as practlcable and shall be arrived at through whichever one of the following ways 1s
the most valid approxunatlon of the actual cost to the contractor: o

(i) by unit pr1ces spec1ﬁed in the contract or subsequently agreed upon;

(i1) by the costs attr1butable to the events or 51tuat10ns under such clauses w1th adjustment for |
proﬁt or fee, all spe01ﬁed m the contract-or subsequently agreed upon;

(111) by agreément ona ﬁxed price adJustment

(1V) by rates determmed by the Public Service Comrmssmn and set forth in the: appllcable tar1ffs
:(v) in such other manner as the contractmg part1es may mutually agree or. E

(vi) in the absence of agreement by the part1es through unilateral determination by the :
governmental body of the costs attributable to the events or situations under such clauses, wrth .
-adjustment of profit or fee, all as computed by the governmental body in accordance with :

appl1cable sections of the regulations issued under Article 13 of this chapter and subject to the'
prov1s1ons of Art1cle 17 of thrs chapter. :

(b) A contractor shall be requlred to submlt cost or: prlcmg data 1f any adJustment in contract
price is subject to the prov151ons of Sectlon 11-35-1830. - -

(3) Additional Contract Clauses The board shall be authorrzed to- promulgate regulat1ons
requiring the inclusion in state supphes services, and information technology contracts of
clauses providing for appropnate remedles and covering the followrng subjects: :

(a) specified excuses for delay or nonperformance;

) termination of the contract for default and

(c) termination of the contract in whole or in part for the convenience of the governmental body.
(4) Modification of Clauses. The chief procurement officer may vary the clauses promulgated by
the board under subsection (1) and subsection (3) of this section for inclusion in any particular

state contract; provided, that any variations are supported by a written determination that states -
the circumstances justifying such variations; and provided, further, that notice of any such-



material variations shall be stated in the invitation for bids or request for proposals. - -

HISTORY: 1981 Act No. 148, Sectlon 1; 1997 Act No. 153, Sect1on 1 2006 Act No 376,
Section 48

ARTICLE 13.
COST PRINCIPLES
SECTION 11-35-3510 Cost pr1nc1p1es required for supphes and serv1ces contracts

The board may promulgate regulatlons setting forth cost pr1nc1p1es that must be used to
determine the allowahlllty of incurred costs for the purpose of reimbursing costs under

provisions in supplies, services, and information technology contracts that provide for the %

relmbursement of costs

HISTORY: 1981 ActNo 148 Sect1on1 1997 ActNo 153, Sect10n1 2006 ActNo 376
Section 49. : : "

ARTICLE 15
SUPPLY MAN AGEMENT
| SUBARTICLE 1.
WAREHOUSES AND INVENTORY
SECTION 11- 35-3620 Management of warehouses and mventory
Until such time as the General Assembly may act upon the warehousmg and 1nventory S5
management plan,. all powers -and respons1b111t1es for management of warehouses and. mventory;_.:_.'

shall be vested m the agency owmng, rentlng, or leasmg the warehouses or inventory.

HISTORY 1981 ActNo 148 Sect10n1 1997 ActNo 153 Sectlonl

| | SUBARTICLE 3.
; REGULATIONS FOR SALE LEASE TRANSFER AND DISPOSAL |
SECTION 11-35-3810 Regulations for sale, lease, transfer and d1sposa1
Subject to ex1st1ng prov131ons of law, the board shall promulgate regulatlons governing:

(1) the sale, lease, or dlsposal of surplus supplies by public auction, compeutrve sealed blddrng,
or other approprlate methods designated by such regulations;

(2) the transfer of excess supphes between agencies and departments.



HISTORY: 1981 Act No. 148, Section 1; 1997 Act No. 153, Section 1.
SECTION 11-35-3820. Allocation of proceeds for sale or disposal of surplus supplies.

Except as provided in Section 11-35-1580 and Section 11-35-3830 and the regulations pursuant
to them, the sale of all state-owned supplies, or personal property not in actual public use must
be conducted and directed by the designated board office. The sales must be held at such places ,
and in a manner as in the judgment of the designated board office is most advantageous to the - -
State. Unless otherwise determined, sales must be by either public auction or competitive sealed -
bid to the highest bidder. Each governmental body shall inventory and report to the designated
board office all surplus personal property not in actual public use held by that governmental -
body for sale. The designated board office shall deposit the proceeds from the sales, less expense
of the sales, in the state general fund or as otherwise directed by regulation. This pohcy and -

procedure apphes 1o all governmental bodles unless exempt by law.

HISTORY 1981 Aot No. 148 ‘Section 1 1997 Act No. 153, Section 1; 2006 Aot No 376
Section 50.

SECTION 11-35-3830. Trade-in sales.

(1) Trade-in Value. Unless otherwise prov1ded by law, governmental bodies may trade-in

personal property, the trade-in value of which may be applied to'the procurement or lease-of like

items. The trade-in value of such personal property shall not exceed an amount as specified in
regulations promulgated by the board. : :

(2) Approval of Trade—rn Sales. When the trade-in value of personal property ofa governmental _
body exceeds the: spec1f1ed amount the board shall have the authonty to determme Whether -;. R

(a) the subj ect personal property shall be traded in and the value apphed to the purchase of new 1_

like. 1tems or

(b) the property shall :be-CIassrﬁed as surplus and sold in: aooordance with the provisions of
Section 11-35-3820. The board's determlnatlon shall be 1 in writing and be subJ ect to the

provisions of thls chapter.

(3) Record of Trade-in Sales. Governmental bodies shall submit quarterly to the matenals
management officer a record listing all trade~1n sales made under subsections (1) and (2) of this
section. | ~

HISTORY: 1981 Act No. 148, Section 1; 1997 Act No. 153, Section 1.

SECTION 11-35-3840. Licensing for public sale of certain publications and materials.

The State Budget and Control Board may license for public sale publications, including South
Carolina Business Opportunities, materials pertaining to training programs, and information



technology products that are developed during the normal course of the board's activities. The -
items must be licensed at reasonable costs established in accordance with the cost of the items.
All proceeds from the sale of the publications and materials must be placed ina revenue account
and expended for the cost of providing the services.

HISTORY 1982 Act No. 466 Part II, Section 26; 1997 Act No. 153, Sectlon 1; 2006 Act No
376, Sectlon 51. :

SECTION 11 35-3850 Sale of unserviceable supphes '
‘Governmental bodies approved by the board may sell any supplies owned by it after the supphes ».
have become entirely unserviceable and can properly be classified as "junk", in accordance with =
procedures established by the designated board office. All sales of unserviceable supplies by the -
governmental body must be made in public to the highest bidder, after advertising for fifteen
days,-and the funds from the sales must be credited to the: account of the governmental body S
owmng and dlsposrng of the unserviceable supphes e
HISTORY: 2006:Act No'. 376, Section 2.
ARTICLE 17
LEGAL AND CONTRACTUAL REMEDIES
SUBARTICLE 1

ADM]NISTRATIVE RESOLUTION OF CONTROVERSIES

SECTION 11—35 4210 Rrght to protest ‘procedure; duty and authorlty to attempt to settle
adm1mstrat1ve rev1eW stay of procurement '

(I) nght to Protest Excluswe Remedy

(a) A prospectwe b1dder offeror contractor or subcontractor who is aggneved in connectlon
‘with the solicitation of a contract shall protest to the appropriate chief procurement officer in the
manner stated in subsection (2)(a) within fifteen days of the date of issuance of the Invitation For
Bids or Requests for Proposals or other solicitation documents, ‘whichever is applicable, or any
amendment 10 it, if the amendment is at issue. An Invitation for Bids or Request for Proposals or
other solicitation document, not including an amendment to it, is considered to have been issued
on the date required notice of the issuance is given in accordance with this code. -

(b) Any actual bidder, offeror, contractor, or subcontractor who is aggrieved in connection with -
the intended award or award of a contract shall protest to the appropriate chief procurement
officer in the manner stated in subsection (2)(b) within ten days of the date award or notification
of intent to award, whichever is earlier, is posted in accordance with this code; except thata
matter that could have been raised pursuant to (a) as a protest of the sohc1tat1on may not be
raised as a protest of the award or intended award of a contract :



(¢) The rights and remedies granted in this article to bidders, offerors, contractors, or
subcontractors, either actual or prospective, are to the exclusion of all other rights and remedies
of the bidders, offerors, contractors, or subcontractors against the State.

(d) The rights and remedies granted by subsection (1) and Section 11-35-4410(1)(b) are not

available for contracts with an actual or potential value of up to fifty thousand dollars.

(2) Protest Procedure. (a) A protest pursuant to subsection (1)(a) must be in writing, filed with

the appropriate chief procurement officer, and set forth the grounds of the protest and the relief

requested with enough particularity to give notice of the issues to be decided. The protest must
be received by the appropriate chief procurement officer within the time provided in subsection

(-

(b) A protest pUIsuant,tp_ subsection (1)(b) must be in writing and must be received by t‘h‘e’r

appropriate chief procurement officer within the time limits established by subsection (1)(b). At

any time after filing a protest, but no later than fifteen days after the date award or notification of

intent to award, whichever is earlier, is posted in accordance with this code, a protestant may -

amend a protest that was first submitted within the time limits established by subsection (1)yb). A
protest, including amendments, must set forth both the grounds of the protest.and the relief
requested with enough particularity to give notice of the issues to be decided.

(3) Duty and Authority to Attempt to Settle Protests. Before commencement of an administrative

review as provided in subsection (4), the appropriate chief procurement officer, the head of the
purchasing agency, or their designees may attempt to settle by mutual agreement a protest ofan
aggrieved bidder, offeror, contractor, or subcontractor, actual or prospective, ‘concerning the ‘

solicitation or award of the contract. The appropriate chief procurement officer, or his designee

has the authority to';'éppm\?e any settlement reached by mutual agreement.

%) LAdministratiVe Review and Decision. If in the opinidri of the appropriaté' chief procurement - ,

officer, after reasonable attempt, a protest cannot be settled by mutual agreement, the appropriate

chief procurement officer shall conduct promptly an administrative reView.The appropriate chief

procurement officer or his designee shall commence the administrative review no later than

fifteen business days after the deadline for receipt of a protest has expired and shall issue a -
decision in writing within ten days of completion of the review. The decision must state the .

reasons for the action taken.

(5) Notice of Decision. A copy of the decision under subsection (4) along with a statement of
appeal rights pursuant to Section 11-35-4210(6) must be mailed or otherwise furnished
immediately to the protestant and other party intervening. The appropriate chief procurement
officer, or his designee, also shall post a copy of the decision at a date and place communicated
to all parties participating in the administrative review, and the posted decision must indicate the
date of posting on its face and must be accompanied by a statement of the right to appeal
provided in Section 11-35-4210(6). '

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, unless
fraudulent or unless a person adversely affected by the decision requests a further administrative



review by the Procurement Review Panel pursuant to Section 11-35-4410(1) within ten days-of
posting of the decision in accordance with subsection (5). The request for review must be
directed to the appropriate chief procurement officer, who shall forward the request to the panel
or to the Procurement Review Panel, and must be in writing, setting forth the reasons for
disagreement with the decision of the appropriate chief procurement officer. The person also
may request a hearing before the Procurement Review Panel. The appropriate chief procurement
officer and an affected governmental body shall have the opportunity to participate fully in a
later review or appeal administrative or judicial. '

(7) Automatic Stay of Procurement During Protests. In the event of a timely protest pursuant to
subsection (1), the State shall not proceed further with the solicitation or award of the contract -
until ten days after a decision is posted by the appropriate chief procurement officer, or, in the
event of timely appeal to the Procurement Review Panel, until a decision isrendered by the paneI
except that solicitation or award of a protested contract is not stayed if the appropriate chief
procurement officer, after consultation with the head of the using agency, makes a written
determination that the solicitation or award of the contract w1th0ut further delay is’ necessary to
protect the best interests of the State. 0

(8) Notice of Chief Procurement Officer Address. Notice of the address of the approprlate chlef
procurement officer must be included in every notice of an intended. award and in every '
invitation for bids, request for proposals, or other type solicitation.

HISTORY: 1981 Act No. 148, Section 1; 1985 Act No. 109, Section 2; 1993 Act No.
178,Section 36; 1997 Act No. 153, Section 1; 2006 Act No. 376, Section 52. '

SECTION 11,35-4215 Posting of bond or irrevocable letter of credit.

The agency may request that the approprrate chief procurement: ofﬁcer require any bidder or .
offeror who files an action protesting the intended award or award of a contract solicited under
Article 5 of this code and valued at one million dollars or more to post with the appropriate chief”
procurement officer a bond or irrevocable letter of credit payable to the State of South Carolina
in an amount equal to one percent of the total potential value of the contract as determined by the
appropriate chief procurement officer. The chief procurement officer's decision to require a bond L
or irrevocable letter of credit is not appealable under Section 11-35-4210. The bond or '
irrevocable letter of credit shall be conditioned upon the payment of all reasonable
reimbursement costs which may be adjudged against the bidder or offeror filing the protest in the
administrative hearing in which the action is brought and in any subsequent appellate court
proceeding. For protests of intended award or award of a contract of the purchasing agency's
request for sole source or emergency procurements, the bond or irrevocable letter of credit shall
be in an amount equal to one percent of the requesting agency's estimate of the contract amount
for the sole source or emergency procurement requested. In lieu of a bond or irrevocable letter of
credit, the appropriate chief procurement officer may accept a cashier's check or money order in
the amount of the bond or irrevocable letter of credit. If, after completion of the administrative
hearing process and any appellate court proceedings, the agency prevails, it may request that the
Procurement Review Panel allow it to recover all reasonable reimbursement costs and charges
associated with the protest which shall be included in the final order or judgment, excluding



attorney's fees. Upon payment of such costs and charges by the bidder or offeror protesting the
intended award or award of a contract, the bond, irrevocable letter of credit, cashier's check, or

money order shall be returned to the bidder or offeror. Failure to pay such costs. and charges by -

the bidder or offeror protesting the intended award or award of a contract shall result in the |
forfeiture of the bond, irrevocable letter of credit, cashier's check, or money order to the extent

 necessary to cover the payment of all reasonable reimbursement costs adjudged against the

protesting bidder or offeror. If the bidder or offeror prevails in the protest, the cost of providing
the bond, irrevocable letter of credit or cashier's check may be sought from the agency requesting
the bond or 1rrevocable letter of credit.

HISTORY:' 199,7 Act No. 153, Section 1. &
SECTION 11 35 4220. Authorlty to debar or suspend

(D Authorlty After reasonable notice to the person.or firm 1nvolved and a reasonable
opportunity for that person or firm to be heard, the appropriate chief procurement officer has the
authority to debar a person for cause from consideration for award of contracts or subcontracts if
doing so is in the best interest of the State and there is probable cause for debarment. The
appropriate chief procurement officer also may suspend a person or firm from consideration for
award of contracts or subcontracts during an 1nvest1gat1on where there is probable cause for
debarment. The period of debarment or suspensmn is as prescnbed by the. approprrate ch1ef L

procurement officer.

(2) Causes for Debarment or Suspension. The causes for debarment or suspensron shall 1nclude
but not' be lrrmted to : :

(a) conv1ctron for commission of a cnmlnal offense as an 1nc1dent to obta1n1ng or attemptrng to :

‘obtain a public or private contract or subcontract or in the performance of the contract or

subcontract

v(b) conv1ct1on under state or federal statutes of embezzlement theft forgery, br1bery,

falsification or destruction of records, receiving stolen property, or another offense 1ndrcat1ng a
lack of business integrity or professional honesty which currently, serlously, and directly affects
responsrblhty as a state contractor;

(c) conviction under state or federal antitrust laws arising out of the submlssron of bidsor .

proposals;

(d) violation of contract provisions, as set forth below, of a character regarded by the appropr'iate‘
chief procurement officer to be so serious as to justify debarment action:

(i) deliberate failure without good cause to perform in accordance with the specifications or
within the time limit provided in the contract; or

(ii) a recent record of failure to perform or of unsatisfactory performance in accordance with the
terms of one or more contracts; except, that failure to perform or unsatisfactory performance



caused by acts beyond the control of the contractor must not be considered a basis for debarment;
(e) violation of an order of a chief procurement officer or the Procurement Review Panel; and

(f) any other cause the appropriate chief procurement officer determines to be so seriousand -
compelling as to affect responsibility as a state contractor or subcontractor, including debarment
by another governmental entity for any cause listed in this subsection.

(3) Decision. The appropriate chief procurement officer shall issue a written decision to debar or
suspend within ten days of the completion of his administrative review of the matter. The el
decision must state the action taken, the specific reasons for it, and the period of debarment or
suspension, if any. ,

(4) Notice of Dec‘is'ion. A copy of the decision pursuant to subsection (3) anda statement of = .
appeal rights pursuant to Section 11-35-4220(5) must be mailed or otherwise furnished

immediately to the debarred or suspended person and any other party intervening. The

appropriate chief procurement officer also shall post a copy of the decision at a time and place
communicated to all parties participating in the administrative review and the posted decision
must indicate the date of posting on its face and shall be accompanied by a statement of the r1ghtj
to appeal provided in Section 11-35- 4220(5)

ﬁ(S) Finality of Decision. A decision pursuant to suBséctidn (3) is final and conclusive, unless -

fraudulent or unless the debarred or suspended person requests further administrative review by

the Procurement Review Panel pursuant to Section 11-35-4410(1), within ten days of the postlng'
of the decision in accordance with Section 11-35-4220(4). The request for review mustbe
directed to the appropriate: chief procurement officer, who shall forward the request to the panel, -
or to the Procurement Review Panel, and must be in writing, setting forth the reasons why the . -
person disagrees with the decision of the appropriate chief procurement officer. The person also’
may request a hearing before the Procurement Review Panel. The appropriate chief procurement .
officer and any affected governmental body must have the opportumty to part101pate fully in any i
review or appeal, admmlstratlve or legal. i S

(6) Debarment constltutes debarment of all divisions or other organizational elements of the =
contractor, unless the debarment decision is limited by its terms to specific divisions,
organization elements, or commodities. The debarring official may extend the debarment-
decision to include any principals and affiliates of the contractor if they are specifically named
and given written notice of the proposed debarment and an opportunity to respond. For purposes
of this section, business concerns, organizations, or individuals are affiliates of each other if, '
directly or indirectly, either one controls or has the power to control the other, or a third party
controls or has the power to control both. Indications of control include, but are not limited to,
interlocking management or ownership, identity of interests among family members, shared
facilities and equipment common use of employees, or a business entity organized following the
debarment, suspension, or proposed debarment of a contractor which has the same or similar '
management, ownership, or principal employees as the contractor that was debarred, suspended,
or proposed for debarment. For purposes of this section, the term "principals" means officers,
directors, owners, partners, and persons having primary management or SUpervisory



responsibilities within a business entity including, but not limited to, a general manager, plant
manager, head of a subsidiary, division, or business segment, and similar positions.

HISTORY: 1981 Act No. 148, Section 1; 1993 Act No. 178 Section 36; 1997 Act No. 153,
Section 1; 2006 Act No. 376, Section 53.

SECTION 11-35-4230. Authority to resolve contract and breach of contract controversies.

(1) Applicability. “This section apphes to controversies between a governmental body and a :
contractor or subcontractor, when the subcontractor is the real party in interest, which arise under
or by virtue of a contract between them including, but not limited to, controversies based upon
breach of contract, mistake, misrepresentation, or other cause for contract modification or :

recession. The procedure set forth in this section constitutes the exclusive means of resolving a
‘controversy between a: governmental body and a contractor or subcontractor, when the

subcontractor is the real party in interest, concerning a contract solicited and awarded pursuant to
the provisions of the South Carolina Consolidated Procurement Code. : -

(2) Request for Resolution; Time for Filing. Either the contracting state agency or the contractot :

or subcontractor, when the subcontractor is the real party in interest, may initiate resolution

proceedings before the appropriate chief procurement officer by submitting a request for

resolution to the appropriate chief procurement officer in writing setting forth the specific nature *

of the controversy and the specific relief requested with enough particularity to give notice of
every issue to be decided. A request for resolution of contract controversy must be filed within -
one year of the date the contractor last performs work under the contract; except that in the case -
of latent defects a request for resolution of a contract controversy must be filed within three years
of the date the requesting party first knows or should know of the grounds g1v1ng risetothe
request for resolution. v i

3) Duty and Authorlty to Attempt to Settle Contract Controversies. Before commencement of an
administrative review as provided in subsection (4), the appropriate chief procurement officer-or
his designee shall attempt to settle by mutual agreement a contract controversy brought pursuant '
to this section. The appropriate chief procurement officer has the authority to approve any

settlement reached by mutual agreement.

(4) Administrative Review and Decision‘.. If, in the opinion of the appropriate chief procureme_ut

officer, after reasonable attempt, a contract controversy cannot be settled by mutual agreement,

the appropriate chief procurement officer or his designee promptly shall conduct an
administrative review and issue a decision in writing within ten days of completion of the
review. The decision must state the reasons for the action ta'ken.

(5) Notice of Decision. A copy of the decision pursuant to subsection (4) and a statement of
appeal rights under Section 11-35-4230(6) must be mailed or otherwise furnished immediately to
all parties participating in the administrative review proceedings. The appropriate chief
procurement officer also shall post a copy of the decision at a time and place communicated to
all parties participating in the administrative review, and the posted decision must indicate the
date of posting on its face and must be accompanied by a statement of the right to appeal



provided in Section 11-35-4230(6).

©6) F1na11ty of Decision. A decision pursuant to subsection (4) is final and concluswe unless
fraudulent or unless a person adversely affected requests a further administrative review by the -
Procurement Review Panel pursuant to Section 11-35-4410(1) within ten days of the posting of

the decision in accordance with Section 11-35-4230(5). The request for review must be directed |
to the appropriate chief procurement officer, who shall forward the request to the panel, or to the
Procurement Review Panel, and must be in writing setting forth the reasons why the person - ',

disagrees with the decision of the appropriate chief procurement officer. The person also may

request a hearing before the Procurement Review Panel. The appropriate chief procurement
officer and any affected governmental body shall have the opportumty to part1c1pate fully ina

1ater revrew or appeal adm1mstrat1ve or legal

HISTORY 1981 ActNo 148 Sect10n1 1993 ActNo 178 Sectron 36 1997 ActNo 153,
Section 13 2006 ActNo 376 ‘Section 54. e

' SUBARTICLE 2.
REMEDIES

SECTION 11-35-4310 Sol1c1tat1ons or awards in v1olat10n of the law

(1) Applicability. The: provrslons of thls sectlon apply where it 1s deterrnmed by eitherthe

appropnate chief procurement officer or the Procurement Review Panel, upon administrative
review, that a solicitation or award of a contract is in violation of the law. The remedies set forth
herein may be granted by either the appropriate chief procurement officer after review under
Section 11-35- 4210 or by the Procurement Review Panel after revrew under Section 11 35- L
4410(1). :

-(2) Remedles Prlor to Award If, prlor to award ofa contract it is determined that a sohcrtatron

or proposed award of ; contract isin v1olat10n of law, then the sohcltat1on or proposed award
may be: g :

(a) canceled,
(b) revised to comply with the law and rebid; or
(c) awarded in a manner that comphes with the provrslons of this code

(3) Remedies After Award. If, after an award of a contract, it is determmed that the sohc1tat1on
or award is in violation of law; : '

(a) the contract may be ratified and affirmed, provided it is in the best interests of the State; or

(b) the contract may be terminated and the payment of such damages, if any, as may be provided.
in the contract, may be awarded. '



(4) Entitlement to Costs. In addition to or in lieu of any other relief, when a protest submitted
under Section 11-35-4210 is sustained, and it is determined that the protesting bidder or offeror
should have been awarded the contract under the solicitation but is not, then the protesting bidder
or offeror may request and be awarded a reasonable reimbursement amount, including
reimbursement of its reasonable bid preparation costs.

HISTORY: 1993 Act No. 178, Section 36; 1997 Act No. 153, Section 1.
SECTION 11-35-4320. Cdntract controversies.

Remedies available in a contract controversy brought under the provisions of Section 11-35-
4230. The appropriate chief procurement officer or the Procurement Review Panel, in the case of
review under Section 11-35-4410(1), may award such relief as is necessary to resolve the
controversy as allowed by the terms of the contract or by applicable law.

HISTORY: 1993 Ac_t N(');ff178,vlSection 36v; 1997 Act No. 153, Section 1.
SECTION 11-35-4330. Frivolous protests.

(1) Signature on Protest Constitutes Certificate. The signature of an attorney or party on a request
for review, protest, motion, or other document constitutes a certificate by the signer that the
signer has read the document, to the best of his knowledge, information, and belief formed after
reasonable inquiry it is well grounded in fact and is warranted by existing law or a good faith
argument for the extension, modification, or reversal of existing law, and it is not interposed for
an improper purpose, such as to harass, limit competition, or to cause unnecessary delayor .
needless increase in the cost of the procurement or of the litigation. : -

(2) Sanctions for Violations. If a request for review, protest, pleading, motion, or other document
that is filed with the chief procurement officer or the Procurement Review Panel is signedin=
wviolation of this subsection, the Procurement Review Panel, upon motion or uponitsown
initiative, may impose upon the person who signed it, a represented party, or both, an appropriate
sanction that may include an order to pay to the other party or parties the amount of the i
reasonable expenses incurred because of the filing of the protest, pleading, motion, or other -
paper, including a reasonable attorney's fee. : : '

(3) Filing. A motion regarding a matter that is not otherwise before the panel may not be filed
until after a final decision has been issued by the appropriate chief procurement officer. A
motion for sanctions pursuant to this section must be filed with the panel no later than fifteen
days after the later of either the filing of a request for review, protest, motion, or other document
signed in violation of this section, or the issuance of an order that addresses the request for
review, protest, motion, or other document that is the subject of the motion for sanctions.

HISTORY: 1993 Act No. 178, Sectibn 36; 1997 Act No. 153, Section 1; 2006 Act No. 376,
Section 55.

SUBARTICLE 3.



:(d) [Reserved] i

REVIEW PANEL
SECTION 11-35-4410. Procurement‘Review Panel.

(1) Creation. There is created the South Carolina Procurement Rev1ew Panel which is. charged
with the responsibility to review and determine de novo:

(a) requests for review of ertten determinations of the chief procurement officers pursuant to
Sections 11-35- 4210(6) 11 35 4220(5), and 11-35- 4230(6); and

(b) requests for review of other Wr1tten determmatrons dec1s1ons pol101es and procedures
arising from or concerning the procurement of supplies, services, information technology, or -

construction procured in accordance with the provisions of this code and the ensuing regulauons
except that a matter Whlch could have been brought before the chief ‘procurement officersina
~timely and appropriate manner pursuant to Sections 11-35-4210, 11-35-4220, or 11-35-4230, butf-

was not, must not be the subject of review under this paragraph. Requests for review pursuant to
this paragraph must be submitted to’ the Procurement Review Panel in writing, setting forth the
grounds, within fifteen days of the date: of the wntten deterrmnatlons dec1s1ons pol1c1es and
procedures : : i

(2) Membership. The panel must be comp‘osed of:"_ L

:'(a) [Reserved]

(b) [Reserved]

(c) [Reserved] } ‘

(e) ﬁve members app 1nted by the Governor from the State at large Who must be representat1ve
of the profess1ons governed by tlns title 1nclud1ng, but not limited to: ;

(i) goods and servrces_;

(ii) information technolo gy procmements;

(iti) »construction;

(iv) architects and engineers;

(v) construction management; Fand
(vi) land surveying services; :

(f) two state employees appointed by the Governor.



(3) Chairperson and Meetings. The panel shall elect a chairman from the members at large and
shall meet as often as necessary to afford a swift resolution of the controversies submitted to it.
Four members present and voting shall constitute a quorum. In the case of a tie vote, the decision
of the chief procurement officer is final. At-large members of the panel must be paid per diem,
mileage, and subsistence as provided by law for members of boards, commissions, and

committees. State employee members must be reimbursed for meals, lodging, and travel in -

accordance wrth current state allowances

(4) Jurisdiction. (a) Notwrthstandlng the provisions of Chapter 23, Title 1 or another prov1sron of |
law, the Administrative Procedures Act does not apply to administrative reviews conducted by

either a chief procurement officer or the Procurement Revrew Panel The Procurement Revrew

Panel is vested with the authorrty to:

(i) establish its own rules and procedures for the conduct of its busrness and the holding of 1ts a
hearings; - :

(ii) issue subpoenas;

(1i1) interview any person it considers necessary; and.

(iv) record all deterrmnatrons

() A party aggneved by a subpoena 1ssued pursuant to this provision: shall apply to the panel for
rehet

(5 Procedure. Within ﬁfteen days of rece1v1ng a grlevance ﬁled pursuant to Sectlon 11-35- L
4210(6) 11-35- 42’70(5) 11-35-4230(6), or 11-35-4410(1)(b), the chairman shall either convene

the review panel to conduct an administrative review or schedule a hearing to facilitate its-

administrative review. Except for grievances filed pursuant to Section 11-35-4230(6), the revrew,
panel shall record its determination within ten working days and communicate its decision to -

those involved in the determination. In matters designated by the review panel as complex the

review panel shall record its determination within thlrty days. S

(6) Finality. Notwrthstandmg another provision of law, 1nclud1ng the Administrative Procedures
Act, the decision of the Procurement Review Panel is final as to administrative review and may
be appealed only to the circuit court. The standard of review is as provided by the provrslons of
the South Carolina Administrative Procedures Act. The filing of an appeal does not
automatically stay a decision of the panel

HISTORY: 1981 Act No. 148, Section 1; 1982 Act No. 431, Section 1; 1993 Act No.
178,Section 36; 1997 Act No. 153, Section 1; 2006 Act No. 376, Section 56; 2006 Act No. 387,
Section 11. L

SECTION 11-35-4420. Participation in review.



The appropriate chief procurement officer and an affected governmental body shall have the
opportumty to participate fully as a party in a matter pending before the Procurement Review
Panel and in an appeal of a decision of the Procurement Review Panel whether admmlstratlve or
judicial.

HISTORY: 2006 Act No. 376, Section 3.

ARTICLE 19.
: INTERGOVERNMENTAL RELATIONS
SUBARTICLE 1
DEFINITIONS
SECTION 11-35- 4610 Deﬁnltlons of terms used in this article. -
As used in this artlcle unless the context clearly indicates otherw1se

(1) "Cooperatlve purchasing" means procurement conducted by, or.on behalf of, more than one
public procurement unit, or by a pubhc procurement umt W1th an extemal procurement activity.

(2) "External procurement activity" means:

(a) any buying orgamzatlon not located in this State Wthh Would quahfy asa pubhc
procurement urnt ‘ : : :

(b) buymg by the Umted States government

(3) "Local: pubhc procurement unit" means any poht1ca1 subd1v151on or unit thereof Wthh [y
expends public funds for the procurement of supplles services, Or construct1on

“4) "Mandatory optmg" is the requ1rement for alocal procurement unit to choose Whether to
utilize a state contract before itis-established as prescribed in regulatlon by the’ board

(5) "Public procurement unit" means either a local pubhc procurement unit or a state pubhc -
procurement unit. L

(6) "State public procurement unit" means the ofﬁces of the chlef procurement officers and any '
other purchasing agency of this State. :

HISTORY: 1981‘ Act No. 148, Section 1; 1997 Act No. 153, Section 1.

SUBARTICLE 3.

COOPERATIVE PURCHASING



SECTION 11-35-4810. Cooperative purchasing authorized.

Any public procurement unit may participate in, sponsor, conduct, or administer a cooperative
purchasing agreement for the procurement of any supplies, services, or construction with one or

more public procurement units or external procurement activities in accordance with an

agreement entered into between the participants. Such cooperative purchasing may include, but .
is not limited to, joint or multi-party contracts between public procurement units and open—ended,
state public procurement unit contracts which shall be made available to local public
procurement units, except as provided in Section 11-35-4820 or except as may otherwise be

limited by the board through regulatlons

;However thrrty days notice of a proposed mu1t1-state sohc1tat10n must be provided through
central advertising and such contracts may be only awarded to manufacturers who will be- :

distributing the products to South Carolina governmental bodies through South Carolina -

- vendors; provided, however, that the provisions of this paragraph do not apply to public

institutions of higher learning if the institution demonstrates a cost savings to the Ofﬁce of State
Procurement in regard to the mult1 state sol1crtat1on and procurement :

:HISTORY 1981 Act No. 148, Section 1; 1997 Act No 153 Sect1on 1 2011 Act No. 74, Pt V
'Sec‘uon 8, eff August 1, 2011

SECTION 11-35-4820. Selective mandatory opting.

As prescribed in regulatlon by the board, -any local public procurement unit may purchase from
or through the State at any time; prov1ded however, that the board may impose a requ1rement :
upon the localities for mandatory opting in or out of any part1cular contract before it is '

established. Mandatory optmg shall be 1mposed only Where itis necessary to obtain more cost

effective contracts for the State :

HISTORY 1981 ActNo 148 Sect10n1 1997 ActNo 153, Sect10n1

SECTION 11-35—4830 Sale acqulsrtlon or use of supphes bya pubhc procurement unit.

Any public procurement unit may sell to, acqurre from or use any supplies belonging to another
public procurement unit or external procurement activity in accordance with the requirements of
Articles 5 and 15 of this chapter; provided, that such procurement shall take place only when the
procuring entities have good reason to expect the 1ntergovemmental procurement to be more cost
effectwe than doing their own procurement.

.HISTORY 1981 Act No. 148 Section 1; 1982 Act No. 431, Sectlon 2;1997 Act No

153,Section 1.
SECTION 11-35- 4840 Cooperatrve use of supplies or services.

Any public procurement unit may enter into an agreement in accordance with the requlrements



of Articles 5 and 15 of this chapter with any other public procurement unit or external

procurement activity for the cooperative use of supplies or services under the terms agreed upon
between the parties; provided, that such cooperative use of supplies or services shall take place
only when the public procurement units have good reason to expect the cooperative use to be

more cost effective than utilizing their own supplies and services.

HISTORY: 1981 Act No. 148, Section 1; 1982 Act No. 431, Section 3; 1997 Act No.
153,Section 1. ‘ = v

SECTION 11-35-4850. Joint use of facilities.

Any public procurehﬁéntjﬁﬁit may enter into agreements for the common use or lease of

warehousing facilities, capital equipment, and other facilities with another public procurement L

unit or an external procurement activity under the terms agreed upon between the parties. -
HISTORY: 1981 Act No. 148, Section 1; 1997 Act No. 153, Section 1.
SECTION 1'-1-35-4860. Supply of personhel, informaﬁon,’ and technical services.

(1) Supply of Personnel. Any publié procurement unit is authorizéd, inits vdiscret’io.n, upon
written request from another public procurement unit or external procurement activity, to provide

personnel services to the requesting public procurement unit or external procurement activity

with or without pay by the recipient governmental unit as may be agreed upon by the parties -
involved. T - ' _ Mg F

(2) Supply of .Serviéés.»Thefinformatioﬁal, technical, and other services of any public

procurement unit may be made available to any other public procurement unit or external .

procurement activity provided, that the requirements of the public procurement unit tendering the
services shall have precedence over the requesting public procurement unit or external
procurement activity. The payment shall be in accordance with an agreement between the neey

parties.

(3) State Infonnatioh"S;ei'vices. Upon request, the chief ‘procuremerit officers fnay make available'
to public procurement units or external procurement activities the following services among.
others: : : ' « - ’

(a) standard forms;

(b) printed manuals;

(c) product specifications and standards;

(d) quality assurance testing services and methods;

(e) qualified product lists;



:HISTORY 1981 ActNo 148 Sectlonl 1997 ActNo 153.

(f) source information;

(g) common use commodities listings;

(h) supplier prequalification information;

(i) supplier performance ratrngs
(j) debarred and suspended b1dders hsts

%) forms for mvrtatrons for bids, requests for proposals 1nstruct10n to b1dders general contract
prov1s1ons and other contract forms ’ % - . : o

¢y} contracts or pubhshed summarles thereof 1nclud1ng prrce and t1me of delivery mformat1on

(4) State Technical Servrces The State, through the cluef procurement ofﬁcers may prov1de the
following technical serv1ces among others: v

(a) development of products specrﬁcatrons

(b) development of quality assurance test methods, 1nc1ud1ng rece1v1ng, 1nspect10n, and

'acceptance procedures

(c) use of product testing and inspection facilities;
(d) use of personnel' training pro gram"s.

) Fees The chief procurement ofﬁcers may enter into contractual arrangements and publlsh ai
schedule of fees for the serv1ces provrded under subsect1ons (3) and (4) of thrs sectlon =

SECTION 11-35-4870 Use of payments recerved by a supplymg pubhc procurement unlt

All payments from any pubhc procurement unit or external procurement act1V1ty received by a g :',
public procurement unit supplying personnel or services shall be govemed by any prov1s1ons of -
law concermng nonbudgeted revenue of the rec1p1ent ent1ty : :

HISTORY 1981 Act No. 148, Section 1; 1997 Act No. 153 Sectlon 1

SECTION 11-35-4880. Public procurement units in compliance with code requirements.
Where the public procurement unit or external procurement activity administering a cooperative
purchase complies with the requirements of this code, any public procurement unit participating

in such a purchase shall be deemed to have complied with this code. Public procurement units
shall not enter into a cooperative purchasing agreement for the purpose of circumventing this



code.
HISTORY: 1981 Aot No. 148, Section 1; 1997 Act No. 153, Section 1.
SECTION 11-35-4890. Review of procurement requirement.

To the extent possible, the chief procurement officers may collect information concerning the
type, cost, quality, and quantity of commonly used supplies, services, or construction being- -
procured or used by local public procurement units, which shall be required to respond .
appropriately as a precondition for participation in state contracts as governed by regulations
promulgated by the board. The chief procurement officers shall make ava11ab1e all such o

information to any pubhc procurement umt upon request.

HISTORY: 1981 ActNo 148, Sect10n1 1997 ActNo. 153, Section 1.

- - ARTICLE 21. ‘
ASSISTANCE TO MINORITY BUSINESSES
SUBARTICLE 1.

DEFINITIONS AND CERTIFICATION

SECTION 11-35- 5010 Deﬁmtlons of terms used in thls article.

‘The board may promulgate regulations establishing detailed definitions of the followmg terms

using, in addition to the cntena set forth in this section, such othel cr1ter1a as 1t may deem '
desirable. o

(1) "Mmorlty person" for the purpose of thls article, means a Umted States 01tlzen Who 1s o
'economlcally and somally dlsadvantaged ' : St

(a) "8001a11y dlsadvantaged individuals" means those 1nd1v1duals who have been subj ect to rac1a1

or ethnic prejudice or cultural bias because of their identification as members of a certain group,”
without regard to their individual qualities. Such groups include, but are not limited to, Black
Americans, Hispanic Americans, Native Americans (including American Indians, Eskimos, -
Aleuts and Native Hawaiians), Asian Pacific Americans, and other m1nor1t1es to be de51gnated
by the board or designated agency. :

(b) "Econom1cally disadvantaged individuals" means those socially d1sadvantaged individuals
whose ability to compete in the free enterprise system has been impaired due to diminished
capital and credit opportunities as compared to others in the same business area who are not
socially disadvantaged.

(2) A "socially and economically disadvantaged small business" means any small business

concern which: -



(a) is at least fifty-one percent owned by one or more citizens of the United States who are
determined to be socially and economically disadvantaged. -

(b) in the case of a concern which is a corporation, fifty-one percent of all classes of voting stock
of such corporation must be owned by an individual determined to be socially and economically:
disadvantaged

(¢) in the case of a concern which is partnersh1p, fifty-one percent of the partnership mterest
must be owned by an- 1nd1v1dua1 or individuals determined to be socially and economically -
disadvantaged and Whose ‘management and daily business operations are controlled by

individuals determined to be socially and economically disadvantaged. Such individuals must befﬁi
mvolved in the dally management and operatlons of the business concerned. o

HISTORY: 1981 ActNo 148 Section 1; 1997 ActNo 153, Sectlonl

SUBARTICLE 3.
ASSISTAN CE TO MINORITY BUSINESSES
SECTION 11-35-5210. Statement of policy and its implementation.

(1) Statement of Policy. The South Carolina General Assembly declares that business firms
owned and operated by minority persons have been historically restricted from full participation
in our free enterprise system to a degree disproportionate to other businesses. The General
Assembly believes that it is in the state's best interest to assist minority-owned businesses to
develop fully as a part of the state's policies and programs which are designed to promote
balanced economic and community growth throughout the State. The General Assembly,
therefore, wishes to ensure that those businesses owned and operated by minorities are afforded
the opportunity to fully participate in the overall procurement process of the State. The General
Assembly, therefore, takes this leadership role in setting procedures that will result in awarding
contracts and subcontracts to minority business firms in order to enhance minority capital

ownership, overall state economic development and reduce dependency on the part of minorities.

(2) Implementation. Chief procurement officers shall implement the policy set forth in
subsection (1) of this section in accordance with the provisions of Section 11-35-5220.

HISTORY: 1981 Act No. 148, Section 1; 1997 Act No. 153, Section 1.
SECTION 11-35-5220. Duties of the chief procurement officers.

(1) Assistance from the Chief Procurement Officers. The chief procurement officers shall
provide appropriate staffs to assist minority businesses with the procurement procedures
developed pursuant to this code.

(2) Special Publications. The chief procurement officers in cooperation with other appropriate
private and state agencies may issue supplementary instructions designed to assist minority
businesses with the state procurement procedures.



(3) Source Lists. Chief procurement officers shall maintain special source lists of minority
business firms detailing the products and services which they provide. These lists shall be made
available to agency purchasing personnel.

(4) Solicitation Mailing Lists. The chief procurement officers shall include and identify minority
business on the state's bidders' list and shall ensure that these firms are solicited on an equal basis
within nonminority firms.

(5) Training Programs. The chief procurement officers shall work with appropriate state offices
and minority groups in conducting seminars to assist minority business owners in learning how
to do business with the State.

(6) Fee Waivers. Upon request by an MBE certified by the Small and Minority Business
Assistance Office, user or subscription fees for services provided by the chief procurement
officers may be waived for an MBE.

HISTORY: 1981 Act No. 148, Section 1; 1997 Act No. 153, Section 1; 2006 Act No. 376,
Section 57.

SECTION 11-35-5230. Regulations for negotiation with state minority firms.

(A) The board shall promulgate regulations that designate sﬁch procurement contracts as it may
deem appropriate for negotiation with certified, South Carolina-based minority firms, as defined
by this subarticle. Among the criteria that shall be used to determine such designations are:

(1) The total dollar value of procurement in South Carolina.

(2) The availability of South Carolina-based minority firms.

(3) The potential for breaking the contracts into smaller units, where necessary, to accommodate
such firms.

(4) Insuring that the State shall not be required to sacrifice quality of goods or services.

(5) Ensuring that the price has been determined to be fair and reasonable, and competitive both
to the State and to the contractor.

(B)(1) Firms with state contracts that subcontract with minority firms shall be eligible for an
income tax credit equal to four percent of the payments to minority subcontractors for work
pursuant to a state contract. Such subcontractors must be certified as to the criteria of a minority
firm as defined in Section 11-35-5010 of this code and any regulations which may be
promulgated thereunder.

(2) The tax credit is limited to a maximum of fifty thousand dollars annually. A firm is eligible to
claim a tax credit for a period of ten years from the date the first income tax credit is claimed.



(3) Any firm desiring to be certified as a minority firm shall make application to the Small and
Minority Business Assistance Office (SMBAO) as defined by Section 11-35-5270, on such
forms as may be prescribed by that office.

(4) Firms claiming the income tax credit shall maintain evidence of work performed for a state
contract by minority subcontractors and shall present such evidence on a form and in a manner
prescribed by the Department of Revenue at the time of filing its state income tax return and
claim such credit at the time of filing. All records shall be available for audit by the Department
of Revenue in accordance with prevailing tax statutes.

HISTORY: 1981 Act No. 148, Section 1; 1993 Act No. 181, Section 96; 1995 Act No. 76,
Section 8; 1997 Act No. 153, Section 1; 2006 Act No. 376, Section 58.

SECTION 11-35-5240. Minority business enterprise (MBE) Utilization Plan.

(1) To emphasize the use of minority small businesses, each agency director shall develop a
Minority Business Enterprise (MBE) Utilization Plan. The MBE Utilization Plan must include,
but not be limited to:

(2) the name of the governmental body;

(b) a policy statement expressing a commitment by the governmental body to use MBEs in all
aspects of procurement;

(c) the name of the coordinator responsible for monitoring the MBE Utilization Plan;

(d) goals that include expending with Minority Business Enterprises certified by the Office of
Small and Minority Business Assistance an amount equal to ten percent of each governmental
body's total dollar amount of funds expended,;

(e).solicitation of certified minority vendors, a current list of which must be supplied by the
Office of Small and Minority Business Assistance, in each commodity category for which the
minority vendor is qualified. The current listing of qualified minority vendors must be made
available by the Office of Small and Minority Business Assistance on a timely basis;

(f) procedures to be used when it is necessary to divide total project requirements into smaller
tasks which will permit increased MBE participation;

(g) procedures to be used when the governmental body subcontracts the scope of service to
another governmental body; the responsible governmental body may set goals for the
subcontractor in accordance with the MBE goal and the responsible governmental body may
allow the subcontractor to present a MBE Utilization Plan detailing 1ts procedure to obtain
minority business enterprise participation.

(2) MBE utilization plans must be submitted to the SMBAO for approval no later than July



thirtieth, annually. Upon petition by the governmental body, SMBAO may authorize an MBE
utilization plan that establishes a goal of less than ten percent of the governmental body's total
dollar amount of funds expended. Progress reports must be submitted to the SMBAO no later
than thirty days after the end of each fiscal quarter and contain the following information:

(a) number of minority firms solicited;
(b) number of minority bids received;

(c) total dollar amount of funds expended on contracts awarded to minority firms certified
pursuant to Section 11-35-5230; and

(d) total dollar amount of funds expended.

(3) For purposes of this section, and notwithstanding the Administrative Procedures Act, the
executive director of the board shall establish a definition for the phrase "total dollar amount of
funds expended".

HISTORY: 1981 Act No. 148, Section 1; 1997 Act No. 153, Section 1; 2006 Act No. 376,
Section 59.

SECTION 11-35-5250. Progress payments and letters of credit.

(1) Progress Payments. The chief procurement officers may make special provisions for progress
payments and letters of credit, as deemed reasonable to assist minority businesses to carry out the
terms of a state contract pursuant to regulations which may be promulgated by the board.

(2) Letter of Contract Award. When a minority business firm certified by the Department of
Revenue receives a contract with the State, the appropriate chief procurement officer shall
furnish a letter, upon request, stating the dollar value and duration of, and other information
about the contract, which may be used by the minority firm in negotiating lines of credit with
lending institutions.

HISTORY: 1981 Act No. 148, Section 1; 1993 Act No. 181, Section 97; 1997 Act No. 153,
Section 1. '

SECTION 11-35-5260. Reports of number and dollar value of contracts awarded to minority
firms.

The Small and Minority Business Assistance Office shall report annually in writing to the
Governor concerning the number and dollar value of contracts awarded for each governmental
body to a firm certified as a minority firm pursuant to Section 11-35-5230 during the preceding
fiscal year. These records must be maintained to evaluate the progress of this program.

HISTORY: 1981 Act No. 148, Section 1; 1995 Act No. 145, Part IT, Section 15; 1997 Act No.
153, Section 1; 2006 Act No. 376, Section 60.



SECTION 11-35-5270. Small and minority business assistance office.

A Small and Minority Business Assistance Office (SMBAO) shall be established to assist the
board and the Department of Revenue in carrying out the intent of this article. The
responsibilities of the office shall include, but not be limited to, the following:

(1) Assist the chief procurement officers and governmental bodies in developing policies and
procedures which will facilitate awarding contracts to small and minority firms;

(2) Assist the chief procurement officers in aiding small and minority-owned firms and
community-based business in developing organizations to provide technical assistance to
minority firms;

(3) Assist with the procurement and management training for small and minority firm owners;

(4) Assist in the identification of responsive small and minority firms;

(5) Receive and process applications to be registered as a minority firm in accordance with
Section 11-35-5230(B);

(6) The SMBAO may revoke the certification of any firm which has been found to have engaged
in any of the following: A

(a) fraud or deceit in obtaining the certification;

(b) furnishing of substantially inaccurate or incomplete information concerning ownership or
financial status;

(c) failure to report changes which affect the requirements for certification;

(d) gross negligence, incompetence, financial irresponsibility, or misconduct in the practice of
his business; or

(e) wilful violation of any provision of this article.
(7) After a period of one year, the SMBAO may reissue a certificate of eligibility provided
acceptable evidence has been presented to the commission that the conditions which caused the

revocation have been corrected.

HISTORY: 1981 Act No. 148, Section 1; 1993 Act No. 181, Section 98; 1997 Act No. 153,
Section 1; 2006 Act No. 376, Section 61.



