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OPEN SESSION

THE CHAIRMAN:	We'll call to order the meeting of the Judicial Merit Selection Commission at this time.  I understand from staff that we have a couple of real brief legal matters we need to take care of in executive session.  Is there any objection to our going into executive session?  By unanimous assembly, let the record show that we have dropped the veil for purposes of receiving legal advice.  With that, we will now be in executive session.

 (Continued in Executive Session.)

OPEN SESSION



THE CHAIRMAN:	The Judicial Merit Selection Commission is called pursuant to Chapter 19 of Title II South Carolina Code of Laws requiring review of candidates for judicial office.  The function of the Commission is not to choose between candidates, rather declare whether or not the candidates who offer for positions on the bench are, in our judgment, qualified to fill the positions.

The inquiry we undertake is a thorough one.  It centers around the Commission's nine evaluative criteria.  It involves a complete personal and background check on every candidate.

These public hearings are convened for the purpose of screening candidates for the vacancy on the Circuit Court for the Seventh Judicial Circuit, Seat Number Two.  Good morning, sir.

JUDGE COUCH:	Good morning, Senator.

THE CHAIRMAN:	For the record, we have before us Judge Roger L. Couch, offering for the Circuit Court for the Seventh Judicial Circuit, Seat Number Two.  Would you be so kind as to raise your right hand?

 (WITNESS SWORN.)

THE CHAIRMAN:	Thank you, sir.  Have you had an opportunity to review the personal data questionnaire?

JUDGE COUCH:	Yes, I have.

THE CHAIRMAN:	Is it correct or does it need any additions or deletions thereto?

JUDGE COUCH:	I had made one amendment after I sent it in.  I think that's been added on question 34. I wanted to be sure that was on there, because the e-mail did not have it on there.

MR. COUICK:	Just because I'm substituting today, Judge, please refresh me on which that would be.

JUDGE COUCH:	That's the question concerning lawsuits that were filed against me.

MR. COUICK:	Yes, sir, I have that.  Is it Seay versus Couch Rental Properties?

JUDGE COUCH:	That's been added?

THE CHAIRMAN:	Do you object to our making this summary a part of the record of your sworn testimony as if you had fully stated all of those matters therein and on the record today?

JUDGE COUCH:  I do not object.

THE CHAIRMAN:  All right.  It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Circuit Court for the Seventh Judicial Circuit, Seat 2

1.	NAME:			Mr. Roger L. Couch

	BUSINESS ADDRESS:	Master-in-Equity for Spartanburg County

					P.O. Box 2229, Spartanburg, S.C. 29304

	E-MAIL ADDRESS:		rcouch@spartanburgcounty.org

	TELEPHONE NUMBER:	(home): 864-587-6534

					(office): 964-596-2501

2.	Date and Place of Birth:  February 1, 1950, in Spartanburg, S.C. 

3.	Are you a citizen of South Carolina?  Yes.

	Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status:  Married on March 30, 2002, to Joy Erwin Couch.

	Divorced: Claire A. Couch was the moving party; Grounds: 1 year continuous separation.

	Children:	William R. Couch, age 22, Student at the University of South Carolina, Page House Ways and Means Committee;

		Robert A. Couch, age 22, Student at Clemson University, architecture major;

		James Dyar Jennings, age 23, (Step-son) Student at Middle Tennessee State University.

6.	Have you served in the military?  I have not served.

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

	University of South Carolina, September 1968 - May 1972, Graduated B.A. in Political Science;

	University of South Carolina, September 1972 - May 1975, J.D. Law.

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

	South Carolina, 1975, I took the Bar Exam only in South Carolina.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

	I worked at the South Carolina House of Representatives as a page and committee research assistant from 1971-1975.

10.	Briefly describe your continuing legal or judicial education during the past five years.  Include the title and date of any continuing legal or judicial education course completed.

	I have maintained my required continuing legal education as required with an emphasis on seminars which assist me in my work as a Master-in-Equity
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	(a)	03/26/99	Mechanic’s Liens

	(b)	12/17/99	Ten Things You Need to Know;

	(c)	10/08/99	Non-Jury Practice;

	(d)	10/13/00	Business Torts/Master-in-Equity;

	(e)	12/16/00	Ethics, Productivity & Stress Management;

	(f)	12/15/00	Top Ten Things You Need to Know;

	(g)	01/05/01	Statewide Meeting;

	(h)	10/12/01	Master-in-Equity Bench/Bar;

	(i)	02/15/02	Master-in-Equity;

	(j)	08/01/02	2002 Annual Convention;

	(k)	10/11/02	Master-in-Equity Bench/Bar.”

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

	(a)	I taught Business Law at Spartanburg Methodist College in the late 1970’s and assisted my law partner as a lecturer in Business Law at Wofford College in the later 1970’s and early 1980’s

	(b)	I was the coordinator and moderator of the South Carolina Bar’s, Master-in-Equity Bench and Bar Conference to be held in Columbia, South Carolina, in October 2002.

	(c)	I have been asked to speak at the Bar’s Master-in-Equity Bench and Bar Conference this fall.

12.	List all published books and articles you have written and give citations and the dates of publication for each.

	During my service as the President of the South Carolina School Board’s Association, I had several articles published in their publications concerning school board related issues.

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

	South Carolina Supreme Court, November 11, 1975;

	U.S. District Court for South Carolina, June 5, 1978;

	4th Circuit, U.S. Court of Appeals, July 26, 1979.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Henderson, Lister, Couch & Brandt, 1975-1985

	I had a general practice of law and worked primarily in real estate transactions, probate practice, family court, personal injury and some worker’s compensation.

Lister and Couch, 1985-1989

	Same areas of practice as are listed above.

Lister Couch and Courtney, 1989-1997

	Same areas of practice.

Master-in-Equity for Spartanburg County, 1997-present.

		In the five years immediately preceding my taking the position of Master-in Equity I was represented clients who were involved in several criminal matters.  Most of those cases were resolved by plea negotiations of pretrial intervention.   The types of criminal cases that I have handled in my career include pointing a fire arm, committing a lewd act on a minor, failure to stop for a blue light, credit card fraud, DUI, criminal sexual conduct and kidnapping. I have tried at least three criminal cases to a jury verdict in General Sessions Court and many in Magistrates Court While most of my trial practice involved civil matters I do believe that my experience with criminal matters is adequate for me to be able to preside over these cases with competence.

		On the civil side of the court I have tried numerous cases to verdict and been involved in complex civil litigation.  Most the cases that I was involved in were for the Plaintiff.  The cases that I was involved in included auto torts, property rights, FELA cases in U.S. District Court, medical and dental malpractice, worker’s compensation appeals, personal injury cases, etc.  I have taken many of these cases to verdict and have settled many six-figure settlements.

		For the last six years as master-in-equity I have handled all types of non-jury civil litigation matters.  I have served as a special circuit judge in Cherokee County and was primarily responsible for that County’s non-jury docket.  I presided over numerous non-jury trials during that period of time.

15.	What is your rating in Martindale-Hubbell?  BV.

16.	What was the frequency of your court appearances during the last five years?

	(a)	federal:	Approx. 3 to 4 time a year;

	(b)	state:		Approx. 3 to 4 times per week.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

	(a)	civil:		25%;

	(b)	criminal:	5%;

	(c)	domestic:	40% My other practice involved real estate transaction and probate court.

18.	What percentage of your practice in trial court during the last five years involved matters that went to a jury?

	(a)	jury:		40% could have gone to a jury;

	(b)	non-jury:	60%.

	Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Usual as the sole counsel

19.	List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)	Staggs v. Spartanburg County School Dist.  This case was settled in Spartanburg County Common Pleas Court for $300,000.00 in the early 1980’s.  This case had been turned down by three experienced trial lawyers because it involved a problem with sovereign immunity.  I was able to find a theory upon which liability could be determined despite sovereign immunity which caused the case to be settled on the day before trial was set to begin 

	(b)	Lister v. NationsBank of Delaware, N.A., 329 S.C. 133, 494 S.E.2d 449 (S.C. App. 1997) This case is significant because of the issues involved in choice of laws and civil procedure.

	(c)	Friends of Ben’s Creek v. County of Spartanburg, et al., Spartanburg County J.R. #199198, 1996.  This was a very complex environmental case involving the opening of a C&D landfill, which required my appearance in County Council, before DEHC. We were able to prevent the landfill from opening in this residential and farming community.

(d)	Brown v. Earnhardt, 302 S.C. 374, 396 S.E.2d 358, (Sup. Ct. 1990) This case concerned grandparental visitation rights and was important in the development of the case law in how this issues was to be resolved in South Carolina 

(e)	Teague v. Cherokee County Memorial Hospital, 272 S.C. 512, 248 S.E.2d 296 (S. Ct. 1979) This case was an attach on sovereign immunity from the standpoint of the maintenance of nuisance on the premises of the hospital.  The case was later cited in the Brown decision as one of the case that was being overruled when sovereign immunity finally was abolished.  I felt that I was correct in my legal position and in time the law of the state changed. 

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

	(a)	Lister v. NationsBank of Delaware, N.A., 329 S.C. 133, 494 S.E.2d 449 (S.C. App 1997);

	(b)	Carolina Production Maintenance, Inc. v. U.S. Fidelity and Guarantee, Co., 310 S.C. 32, 425 S.E.2d 39, (S.C. App. 1992);

	(c)	Brown v. Earnhardt, 302 S.C. 374, 396 S.E.2d 358,  (Sup. Ct. 1990);

	(d)	Todd’s Ice Cream, Inc. v. S.C. Employment Security Commission, 281 S.C. 254, 315 S.E.2d 373 (S.C. App. 1984);

	(e)	Scholtec v. Estate of Reeves, 327 S.C. 551, 490 S.E.2d 603 (SC App. 1997).

21.	List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.

	I have not personally handled any criminal appeals.

22.	Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

	(a)	Town Judge (Recorder) for the Town of Cowpens, 7/82 to 6/86, I was appointed by the town council, the Court handled misdemeanor criminal offenses and traffic cases, both jury and non-jury.

	(b)	Special Master-in-Equity for Spartanburg County, July 1, 1997 to June 15, 1998, appointed by the Chief Justice to fill expired term of former Master-in-Equity during a period when the judicial appointments were be held up by the legislature.

	(c)	Master-in-Equity for Spartanburg County, June 15, 1998 to Present:  This Court is the equity division of the circuit court.

	(d)	Special Circuit Court Judge for the Seventh Judicial Circuit, appointed on an annual basis by the Chief Justice to handle certain non-jury matters such as pre and post trial motions, approval of settlements, receive grand jury reports, etc.  In this capacity, I handle all of the non-jury docket in Cherokee County.   

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

	(a)	Brown v. Overnite Transportation Company, Unpublished 99-UP-521;

	(b)	Barnes v. Globe-Vest, Inc. et al., Unpublished No. 99-UP-010;

	(c)	McGarity, Gilmore, Forrester, Architects v. Spartanburg Enterprises, Unpublished 01-UP-400;

	(d)	Brown v. Allstate Insurance, Opinion No. 25253, Supreme Court, 2001;

	(e)	Ballenger v. City of Inman, Opinion 3008, Ct. App. 1999.

24.	Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

	From March 1977 until June 1997, I served as an elected school board member in Spartanburg County School District 6.

25.	List all employment you have had while serving as a judge other than elected judicial office.  None.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  I ran unsuccessfully for the South Carolina House of Representatives in 1988. 

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  None other than summer and part-time jobs I held while in school. 

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete, current financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  	No.

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?

	A state tax lien was filed against me erroneously in the 1980’s which was removed by the Tax Commission upon my calling it to their attention. They had gotten my name from documents I filed on behalf of a client of mine by mistake

	Have you ever defaulted on a student loan?  No.  Have you ever filed for bankruptcy?  No.

34.	Have you ever been sued, either personally or professionally?

I was named as a Defendant in a law suit filed against the local school board of which I was a member. The suit was dismissed on pretrial motions.

I was sued as a member of a former law firm by the former wife of a partner in the firm. The case against me and the other partner in my firm was dismissed in a Rule 12(b) Motion as not stating a cause of action against either me or my other partner. Case name is Carol Courtney v. C. Tyrone Courtney, et al., C.A/. No. 97-CP-11-509. 

My divorce action, Couch v. Couch, 01-DR-42-3257, was an uncontested divorce on the grounds of one-year separation.
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Seay v. Roger Couch, Kenneth Couch and Rental Properties, C.A. No. 84-CPO-42-133, was a case filed by a former tenant of rental property owned by my father, my brother and myself, alleging that our rental agent (Rental Properties) had taken some of her personal property when she vacated the house.  The case was settled for a nominal sum prior to trial so as to avoid the costs of defending the action.

36.	Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.	S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened? No. Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.	Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate? No.

46.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

	(a)	Spartanburg County Bar Association;

	(b)	South Carolina Bar Association.

47.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

	Downtown Spartanburg Rotary Club.

48.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.	Personal References:

(a)	Mr. Ben H. Dorman, 206 Bryson Dr., Laurens, S.C. 29360; 1-864-984-2039

	(b)	Dr. David E. Eubanks

		15 Tims Creek Road, Roebuck, S.C. 29376; 1-864-574-6837

	(c)	Mr. Sid Walker

		c/o Arthur State Bank

		8770 E. Main Street, Spartanburg, S.C. 29301; 1-864-582-2200

	(d)	Mr. David B. Anderson

		127 Sugar Mill Lane, Moore, S.C. 29369; 1-864-576-9418 

	(e)	Mr. Daryl Owens

		c/o Spartanburg County School District Six

		9037 Fairforest Road, Spartanburg, S.C. 29301, 1-864-576-4212

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Date:	May 9, 2003		S/  Roger L. Couch



The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and an FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I would ask you simply if you have any brief opening statements you'd wish to make prior to my turning you over to Mr. Couick.  Opening statements are purely, purely voluntary.

JUDGE COUCH:	I'm just happy to be here and appreciate the Commission's work and the staff's work.  It's been a very pleasant experience, up until this point in time.

(Laughter.)

THE CHAIRMAN:	Please answer any questions that Mr. Couick has for you.

EXAMINATION BY MR. COUICK:

Q.	I don't think we're going to change your impression today, Judge.  Judge, you currently serve as the master in equity for Spartanburg County; is that true?

A.	That's correct.

Q.	How long have you served in that capacity?

A.	I was appointed in June -- the end of June of 1997.

MR. COUICK:	Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Couch has provided us a sworn statement detailing answers to over 30 questions regarding judicial conduct, constitutional and/or statutory qualifications, office administration and temperament. That statement was provided to all Commission Members earlier and is included in your notebooks that you have today.  I have no concerns with that statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today.

THE CHAIRMAN:	Is there an objection?  There being none, so done.

MR. COUICK:  Mr. Chairman, and I also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:  It will be done.

JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Full Name:		Roger L. Couch

Home Telephone:	864-587-6534

Work Telephone:	864-596-2501

E�Mail Address:	rcouch@spartanburgcounty.org

1.	Why do you want to serve as a Circuit Court Judge?  I have served as the Master-in-Equity for Spartanburg County for 6 years and have enjoyed my service and believe that I have been an asset to the community.  I practiced law as a trial lawyer for 21 years in Spartanburg County and believe that my experience in this area will be and asset to the position.  I have served as a municipal judge in which position I handled jury trials and criminal matters and this experience will make me a better circuit judge.  I have served as a school board member for 20 years and I think that this gives me knowledge of the community that I would serve which would give me great perspective on the position.  I feel that I have a great deal to offer the position.  I believe with my experience I can be of great service to the bar and the community as a Circuit Judge and will do my best to be a fair and honest member of the judiciary. 

2.	Do you plan to serve your full term if elected?  Yes.

3.	Do you have any plans to return to private practice one day?  No.

4.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I do not allow ex parte communications with me concerning the merits of any case before me or which could potentially come before me.

There are circumstances which do require ex parte communication concerning the procedural aspects of a case.  In those circumstances I require that communication with the other parties to the case be made as to the substance of the ex parte communication.

6.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?  I have consistently attempted to identify to the attorneys involved and the other litigants any prior or present association which I might have with any lawyer or party appearing before me.  I then allow the counsel an opportunity to privately discuss these matters with their clients, should they choose to do so.  If, as a result of these discussions and disclosures, I receive a request to recuse myself, I would grant the request.  I feel that if there is exists sufficient reasons for the parties to believe that I might be biased, then in the interest of avoiding the appearance of impropriety, I would step aside. 

I have not been requested I to recuse myself in cases where lawyer legislators appear before me, and I do not think that this would be a grounds for recusal unless I had some other relationship with the legislator or the case.  I did recuse myself in cases involving former law partners during the first few years of my service, now I allow the parties the option of requesting my recusal.

7.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  The appearance of bias is a serious matter.  I would grant the motion if it appeared that I might be biased for or against any client or cause before me.  The only time that I would not step aside would be if I determined that the motion was in reality intended to gain a tactical advantage for one side of the case or the other. 

8.	How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  The same as I would handle that situation if the appearance of bias or impropriety was mine directly.

9.	What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts from anyone other that family members.  I do not accept loans unless the loan is extended through a lending institution at rates available to the general public. 

In situations which I would regard as social hospitality, I do not attend a drop in or a dinner unless it is in association with a bar related function and other members of the bar or judiciary are included or if the function is hosted by a personal friend of mine.

It is my intention to follow the guidelines set forth in Canon 4 of the Code of Judicial Conduct in regard to these matters.

10.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If the situation was one which could be remediated I would notify the party involved of my belief that misconduct had occurred and give them the opportunity to remediate the conduct.  If the conduct were such that remediation was not possible, I would report the instance to the Desiplinary Counsel’s office and cooperate with that office’s investigation.

11.	Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re�evaluated?  No.

12.	Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.	If elected, how would you handle the drafting of orders?  Whenever possible I draft my own orders in contested cases that come before me.  However, within the last two years my caseload is such that that is no longer possible in all cases.  Since I do not have the assistance of a law clerk, I have asked that attorneys draft the Orders using my directions.  I ask that the attorney drafting the Order to supply a copy to opposing counsel prior to submitting the Order to me.  I ask that the attorneys attempt to resolve and problems that they may have with the draft prior to its submission to me.  Should they not be able to resolve their differences then the matter is to be submitted to me for my resolution. 

14.	If elected, what methods would you use to ensure that you and your staff meet deadlines?  My staff keeps a card on each file referred to my office on which we log all activity and required action to be taken on the file on the cards which we check regularly.  My personal secretary is responsible for keeping a calendar on her desk as well as mine on which we note any deadlines that are to be met.

15.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I believe that laws are made by the legislature, enforced by the executive and interpreted by the Courts.  I do not believe that judicial decisions should be the genesis of theories in the law and certainly not at the trial level.

In cases where the public policy is clearly defined by previous court decision or by the legislature it is the Court’s responsibility to see that these policies are adhered to.

16.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I have spoken to civic organizations about the judicial system and about the role my office plays in it.

I have participated in the Bar’s CLE program this year by coordinating the Master-in-Equity Bench and Bar Seminar to be held in October of last year. I have been asked to seek at the upcoming seminar on masters by the bar and have agreed to do so.  I will continue to be willing to cooperate in such activities as are appropriate to improve the system.

Also, I have allowed law students to work in my office during their summer vacations as a part of their legal educations. 

17.	Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  I have recently gone through a divorce.  I do not feel that the problems in that relationship were caused by my service in the judiciary.  The problems were rooted in a lack of communication which existed prior to my becoming a judge.  A judgeship is an honor and I have enjoyed my service in the judiciary.  My family and friends have adjusted well to my service.

How do you address this?  I do try to make my family aware of the constraints placed on us by my service, and they are willing to honor those.

18.	The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.	Repeat offenders:  While I consider myself to be a patient man, I like most other people do have my limits.  I would consider repeat offenders to represent a greater danger to the community and therefore should be dealt with more harshly.  One offense could have been a mistake, there after, the person must have intended the offense.  Probably, incarceration for an extended period of time would be in order. 

b.	Juveniles (that have been waived to the circuit court):  Once the decision is made to try an individual as an adult the case should be handled like andy other case involving the same offense and with the same circumstances.  

c.	White collar criminals: I think that the recent cases involving corporate misconduct and the effect that this has had on the investors involved and on the markets in general show us that these crimes do have their victims and that these victims can be numerous and the damages great.  These types of crimes should deserve punishment to the full extent of the law. Our economic system should be protected from these types of attacks.

d.	Defendants with a socially and/or economically disadvantaged background:  Each person should be responsible for there own actions.  I am not very tolerant of the “victim defense” however there are cases (such as in the case of a battered wife) that background should be considered, but these instances are rare.

e.	Elderly defendants or those with some infirmity:  I would consider these factors usually only as it would affect sentencing.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.	Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Only after full disclose of the potential conflict to all parties and after they had had an opportunity to privately discuss this disclosure and agree for me to continue on the case.  Also, should I feel that my impartiality might be affected, I would remove myself.

21.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.	What do you feel is the appropriate demeanor for a judge?  A judge should be fair and impartial.  Patience is required involving all who appear before a judge.  A judge should maintain decorum in his courtroom so that all have an equal opportunity to be heard.  Attorneys should be treated with respect as officers of the court.  Litigants are citizens, from whom we are given our power to act, there is no higher position in our country than that of citizen, they are to be treated with respect. 

A judge should listen to the information presented to him in a courteous fashion case and consider all positions prior to making a ruling.  Civility should reign in the Courtroom.  I try to treat those before me as I wanted to be treated during my 21 years as a trial attorney. 

24.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  The “golden rule” applies all of the time.

25.	Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  Anger, no; firmness occasionally.

26.	How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.	Have you sought or received the pledge of any legislator prior to this date?  No.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Roger L. Couch

Sworn to before me this 9th day of May, 2003.

Notary Public for S.C.		My Commission Expires:  February 17, 2005



MR. COUICK:	Also included in the notebooks for your review is a copy of the candidate's personal experiences statement, Mr. Chairman.  One final procedural matter.  I'd note for the record that based upon the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Couch meets the constitutional and statutory requirements for this position, regarding age, residence and years of experience.

BY MR. COUICK:

Q.	Judge Couch, why do you wish to move from serving as a master in equity to serve on the circuit court bench?

A.	I was a trial attorney for 21 years before I took the bench.  I enjoy trying cases in common pleas and in general sessions.  I like the courtroom setting.  I like jury trials.  I've enjoyed that.  I've enjoyed my experience as master in equity thoroughly.  I believe that I possess the demeanor and the ability to do a service to the community and offer myself as circuit judge for that reason.  I think that I could provide a service to the community.

Q.	Judge, you have extensive experience, as you noted, in your 28 years of legal practice.  A great portion of that was civil practice, I believe.  And also, within the last six or seven years, you have served as a special circuit court judge handling non jury docket civil matters in your area.  As it relates to criminal matters, I believe you yourself perhaps concede that that's an area you need to catch up on a little bit?

A.	Yes, I do.

Q.	How would you do that?

A.	I'd certainly sit down and study, talk with other judges and people that I respect in that field.  I believe that I -- I have the ability to learn quickly, and I think I will.  I involved myself in small criminal matters when I practiced in magistrate's court.  I served as a town judge in Cowpens for several years.  Of course, misdemeanor criminal matters came before me then, and I tried those cases in front of juries, with juries.  So I believe that I would be a quick study.  I think I would pick that up fairly quickly.

Q.	Thank you.  Judge, although you addressed this in your sworn affidavit, I would like to make part of the record today your addressing how do you approach having a good temperament as a judge.  What do you do to ensure that every litigant or every attorney that leaves your courtroom leaves with having had a positive experience?

A.	I try to treat everyone with respect.  Obviously, I expect them to treat my courtroom with respect.  If someone gets out of line, only on a few occasions I've had to call someone down or on one occasion threaten contempt.  That's as far as it goes.  I feel like that if I'm the judge and I'm in control of my courtroom, that I'm fair to everyone, give them ample opportunity to express their positions and argue their case, that I will be treated with respect.  I see no need for anger in a courtroom because whatever my ruling is on a particular issue will be my ruling, and there is no need to get mad or angry with anyone.  I think that you can deal with people firmly when necessary and treat them with respect and common courtesy and most bar will return that.  Very seldom have I had an opportunity with an attorney not being respectful to the court.

Q.	What legacy would you like to leave to the circuit court, particularly the circuit court in your area, upon the completion of your service?

A.	Well, I'd like to see the court run efficiently.  I think I've run my court as master efficiently.  My last report that went out, I had 19 cases on my docket that had been in my courtroom more than 120 days.  Those were some fairly complex matters.  So I'd expect those to take a little longer with some discovery issues.  I'd like for it to be run efficiently.  At the same time, though, be running in such a fashion that everyone receives a fair trial, a fair hearing, that I don't take advantage of attorneys or push them beyond what they can do, but sometimes they do need to be pushed.  I think that it's important that we offer the public and the litigants involved speedy trials, fair trials, and that's the legacy I think that I would want to be known as a judge who's fair, but gets things done.

Q.	Thank you.  Judge, would you serve the full term if you were elected?

A.	I plan to.

Q.	Would you plan to go back into private practice at some time?

A.	I have no plans to do that at the present time.

Q.	Just some housekeeping issues.  Have you sought or received a pledge of a legislator prior to this date?

A.	No, I haven't.

Q.	Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A. 	No.

Q.	Have you asked any third parties to contact Members of the General Assembly on your behalf?

A.	Not to seek commitments, no.

Q.	When you say, "not to seek commitments," have you asked them to do anything other than that?

A.	I have talked to people to line them up for future work on my behalf.

Q.	But they have not made any contacts?

A.	Not that I'm aware of.

Q.	Have you contacted any members of this Commission?

A.	No, other than to say hello or speak to them.  Obviously, I know some of the Members.

Q.	Do you understand the 48-hour rule?

A.	Yes, I do.

MR. COUICK:	Mr. Chairman, I would note that the Upstate Citizens Committee reported that Judge Couch was most competent and excellent, and his qualifications greatly exceeded the expectations set forth in the evaluative criteria.  I would ask, Mr. Chairman, without objection, that the citizens committee report be entered into the record.

THE CHAIRMAN:	It will without objection.

MR. COUICK:	I would just note for the record that any concerns raised during staff's investigation regarding this candidate were incorporated into the questioning today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:	Does any member of the Commission have any questions?  All right.  This completes this stage of the screening process.  Just two things:  Of course, the 48-hour rule.  Secondly, the Commission keeps open the record until we make a final vote.  It's not that there's anything pending.  It's just a practice we do in the event there's any loose end that needs to be tied up.  With that, you're free to go.  We thank you for coming and for cooperating with our staff.

JUDGE COUCH:	Thank you very much.  I appreciate it.

(Off-the-record discussion.)

THE CHAIRMAN:	We have before us Mr. Barry J. Barnette.  He's offering for Circuit Court for the Seventh Judicial Circuit, Seat Number Two.  Would you please raise your right hand?

 (WITNESS SWORN.)

THE CHAIRMAN:	Have you had an opportunity to review the personal data questionnaire?

MR. BARNETTE:	Yes, sir, I have.

THE CHAIRMAN:	Is it accurate or does it need any additions or deletions thereto?

MR. BARNETTE:	No, sir.  It's accurate, as far as I know.

THE CHAIRMAN:	Do you have any objection to our making that a part of your sworn testimony as if you've fully stated all of those matters on the record today?

MR. BARNETTE:	No, sir, I don't.

THE CHAIRMAN:	It will be done so at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Circuit Court for the Seventh Judicial Circuit, Seat 2

1.	NAME:			Mr. Barry J. Barnette

	BUSINESS ADDRESS:	Seventh Judicial Circuit Solicitor’s Office

				 	Spartanburg County Courthouse

					180 Magnolia Street, Spartanburg, South Carolina 29306

	E-MAIL ADDRESS:		barrybarnette@msn.com

	TELEPHONE NUMBER:	(home):  (864)-583-9309

					(office):  (864)-596-2575

2.	Date and Place of Birth:  June 20, 1963, at Huntington, West Virginia.

3.	Are you a citizen of South Carolina?  Yes.

	Have you been a resident of this state for at least the immediate past five years?  Yes.

5.	Family Status:  Married on June 20, 1988 to Tina Mae (Wilcoxen) Barnette.  Never divorced.

	Children:	Benjamin Joseph Barnette, age 10; Kelsey Morgan Barnette, age 8.

6.	Have you served in the military?  No, I have not served in the military.

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

	Marshall University, Huntington, WV from 1981 to 1985 and received a B.A. Degree in Education with specializations in Chemistry and Physical Science;

	West Virginia University, Morgantown, WV from 1985 to 1988 and received a J.D. Degree in Law.

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

	West Virginia in 1988 and South Carolina in 1989.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

	Legal Clinic at the West Virginia Law School from 1987 to 1988.

10.	Briefly describe your continuing legal or judicial education during the past five years.

	(a)	Classes involving Criminal Law issues;

	(b)	Classes involving evidence law and civil procedure issues;

	(c)	Magistrate Judge Classes from 1996 to 2001 involving all types of legal issues.
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	2002/05/08	DUI Trial Advocacy;

	2002/03/18	Orientation School for Magistrates;

	2002/09/29	S.C. Solicitors Conference;

	2001/03/26	Orientation School for Magistrates;

	2001/08/24	Felony DUI and Accident;

	2001/09/30	S.C. Solicitors Conference;

	2000/07/17	Orientation School for Magistrates;

	2000/04/19	Identifying Legal Issues;

	2000/08/03	Scientific Evidence & Expert Testimony;

	2000/04/03	Orientation School for Magistrates;

	2000/08/31	DUI 101 for the Prosecutor;

	1999/02/19	Update on the Law;

	1999/07/19	Orientation School for Magistrates;

	1999/11/12	Magistrates Mandatory School;

	1998/06/20	Family Law; Ethics;

	1998/06/19	Consumer Law/Construction Law;

	1998/07/20	Orientation School for Magistrates;

	1998/09/27	S.C. Solicitors Conference;

	1998/11/06	Magistrates Mandatory School.

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

	(a)	Co-teaching the Evidence class of the Magistrate Orientation for new Magistrates from 1997 to present for South Carolina Court Administration;

(b)	Teaching Criminal Law matters for the South Carolina Commission on Prosecution Coordination since 1995.

List all published books and articles you have written and give citations and the dates of publication for each.  No official published books and/or articles.

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice. 

	(a)	South Carolina State Courts in 1989;

	(b)	South Carolina Federal District Court in 1990;

	(c)	West Virginia State Courts in 1988;

	(d)	West Virginia Northern District Federal Court in 1988;

	(e)	West Virginia Southern District Federal Court in 1988.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

	(a)	Seventh Judicial Circuit Solicitor’s Office, Principal Deputy Solicitor from January 2001 to present- involving criminal law.

	(b)	Spartanburg County Magistrate Court Judge from July 1996 to January 2001.

	From July 1996 to July 2000 handled the Civil Court involving Jury and Non-jury matters (about 90%) along with some Criminal Court Jury matters (about 10%). In July 2000 to January 2001, handled the Traffic Court Non-Jury matters (about 90%) as well Criminal and Civil Court Jury matters (about 10%).

	(c)	Assistant Solicitor, Seventh Judicial Circuit Solicitor’s Office from January 1991 to July 1996; involving criminal law.

	(d)	Associate, Warlick Law Office from June 1990 to December 1990; involved general practice of law with civil litigation, criminal defense, and family law.

	As the Principal Deputy Solicitor for the Seventh Judicial Circuit Solicitor’s Office since January 2001, the following jury trials have been handled by Barry Barnette:

	(a)	State v. John Fitzgerald Johnson, Indictment No. 00-GS-42-3930.  Jury trial.  Mr. Johnson was found guilty of Armed Robbery, and received a Life Sentence from the Honorable J. Derham Cole on January 16, 2001. 

	(b)	State v. Zachery Figbig, Indictment No. 00-GS-42-2967.  Jury trial.  Mr. Figbig was tried for Criminal Domestic Violence of a High Aggravated Nature and was found guilty of Criminal Domestic Violence.  He received a 30-day sentence from the Honorable J.  Derham Cole on January 31, 2001.

	(c)	State v. James O’Neal Foster, Indictment Nos. 01-GS-42-421; 01-GS-42-423; 01-GS-42-428; and 01-GS-42-441.  Jury trial.  Mr. Foster was found guilty of Kidnapping, Burglary 1st degree, Criminal Domestic Violence of a High and Aggravated Nature, and Resisting Arrest (assault).  He received a 30-year sentence from the Honorable Don Beatty on March 1, 2001.

	(d)	State v. Kenji Jerome Manning, Indictment Nos. 01-GS-42-1641 thru 01-GS-42-1643.  Jury trial.  Mr. Manning was found guilty of Murder and two counts of Assault With Intent to Kill.  He received a 40-year sentence from the Honorable John C. Hayes, III on April 11, 2001.

	(e)	State v. James Edward Hardin, Indictment Nos. 01-GS-42-1424 thru 01-GS-42-1430.  Jury trial.  Mr. Hardin was found guilty of two counts of Armed Robbery, two counts of Kidnapping, and two counts of Assault with Intent to Kill.  Mr. Hardin received a 30-year sentence from the Honorable J. Derham Cole on May 16, 2001.

	(f)	State v. William Marion Mills, Indictment No. 01-GS-42-2052.  Jury trial.  Mr. Mills was found guilty of Burglary 1st degree and Petit Larceny. He received a 20-year sentence from the Honorable J. Derham Cole on September 26, 2001.

	(g)	State v. Jimmy Dodd, Jr., Indictment No. 01-GS-42-2428.  Jury trial.  Mr. Dodd was found guilty of Armed Robbery.  Mr. Dodd received a Life Sentence from the Honorable J. Derham Cole on January 8, 2002.

	(h)	State v. Leonard Lee Foster, Indictment No. 02-GS-11-142.  Jury trial.  Mr. Foster was found guilty of Felony DUI and Reckless Homicide. Mr. Foster received a 25-year sentence on the Felony DUI (Death) and a 10-year consecutive sentence on the Reckless Homicide charge from the Honorable Gary E. Clary on March 20, 2002. 

	(i)	State v. Billy Ray Henson, Indictment No. 02-GS-42-826.  Jury trial.  Mr. Henson was found guilty of Armed Robbery and received a Life Sentence from the Honorable J. Derham Cole on June 1, 2002.

	(j)	State v. Christopher Clarke Horton, Indictment No. 02-GS-42-1589.  Jury trial.  Mr. Horton was found guilty of Reckless Homicide and not guilty of Felony DUI (Death).  He received a 10-year sentence from the Gary E. Clary on August 8, 2002.

	(k)	State v. Ricky Dennis Gentry, Indictment Nos. 01-GS-42-1298, 01-GS-42-1299, 02-GS-42-4273, 02-GS-42-4274, 02-GS-42-4293, and 02-GS-42-4294.  Jury trial. Mr. Gentry was found guilty of Accessory Before the Fact of Armed Robbery and Accessory Before the Fact of Assault and Battery with Intent to Kill and not guilty of Murder, Assault and Battery with Intent to Kill, Armed Robbery, and Accessory Before the Fact of Murder. He received a 30-year sentence for the Accessory Before the Fact of Armed Robbery and a 20-year sentence for the Accessory Before the Fact of ABWITK from the Honorable J. Derham Cole on September 13, 2002.

	(l)	State v. Larry Allen Eubanks, Indictment Nos. 02-GS-42-5218 and 02-GS-42-5219.  Jury trial.  Mr. Eubanks was found guilty of Burglary 1st Degree and Petit Larceny.  He received an 18-year sentence for Burglary 1st Degree and 30 days for the Petit Larceny from the Honorable Larry Patterson on January 22, 2003.

	A large number of cases have been handled and prepared for trial by Barry Barnette and have pled guilty prior to going to trial.  Some of the major cases were:

	(a)	State v. Brian Keith Clyburn, Indictment Nos. 99-GS-42-1719 thru 99-GS-42-1721.  Mr. Clyburn pled guilty to two counts of Kidnapping and one count of Criminal Sexual Conduct in front of the Honorable J. Derham Cole and received a 30-year sentence on January 18, 2001.

	(b)	State v. Julio Cesar Alexander, Indictment Nos. 01-GS-42-718 and 01-GS-42-719. Mr. Alexander pled guilty to two counts of Felony DUI (Death) in front of the Honorable Gary E. Clary and received a 13-year sentence on August 6, 2001.

	(c)	State v. Jamie Latroy Manning, Indictment Nos. 01-GS-42-1638 thru 01-GS-42-1640.  Mr. Manning pled guilty to Accessory after the fact of Murder, two counts of Assault with Intent to Kill in front of the Honorable Gary E. Clary and received a 35-year sentence (all sentences were consecutive) on December 4, 2001.

	(d)	State v. Warren Jones, Indictment Nos. 01-GS-42-2032 and 01-GS-42-2033.  Mr. Jones pled guilty to Armed Robbery and Kidnapping in front of the Honorable Gary E. Clary and received a 20-year sentence on December 7, 2001.

	(e)	State v. Michael Chavis Osbey, Indictment Nos. 01-GS-42-1294 and 01-GS-42-1295.  Mr. Osbey pled guilty to Murder and Assault and Battery with Intent to Kill in front of the Honorable J. Derham Cole and received a 40-year sentence on March 25, 2002.

	(f)	State v. Timothy Anderson, Indictment Nos. 02-GS-42-3253.  Mr. Anderson pled guilty to Felony Driving Under the Influence in front of the Honorable Ned Miller and received a 25-year sentence on February 28, 2003.

	The following jury trials were tried with Solicitor Harold W. ‘Trey’ Gowdy:

	(a)	State v. Richard Bernard Moore, Indictment Nos. 00-GS-42-617, 00-GS-42-619, and 01-GS-42-2460.  Jury trial.  Mr. Moore was found guilty of Murder, Armed Robbery, and Assault with Intent to Kill. He received a sentence of Death by the Jury and issued by the Honorable Gary E. Clary on October 22, 2001.  Deputy Solicitor Donnie Willingham was also involved in this death penalty trial.

	(b)	State v. Anthony Michael Owens, Indictment Nos.01-GS-42-902 thru 01-GS-42-909.  Jury trial.  Mr. Owens was found guilty of three counts of Kidnapping, one count of Assault and Battery with Intent to Kill, and three counts of Assault with Intent to Kill.  He received a Life Sentence from the Honorable J. Derham Cole on November 15, 2001.

	(c)	State v. William C. Seich, Indictment No. 02-GS-42-374.  Jury trial.  Mr. Seich was found guilty of Murder.  He received a Life Sentence from the Honorable J. Derham Cole on February 27, 2002.

	(d)	Timothy Wilbanks, Indictment Nos. 02-GS-42-5135 and 02-GS-42-5136.  Jury trial.  Mr. Wilbanks was found guilty of Armed Robbery and Possession of Stolen Vehicle over $1,000.00.  He received a 16-year sentence on the Armed Robbery conviction and a 5-year sentence from the Possession of Stolen Vehicle conviction from the Honorable Larry Patterson on April 17, 2003.

	I have also been involved in the handling of bond hearings, trial motions, and developing the trial docket for the Solicitor’s Office for General Sessions Court.

	In Civil Court matters, I was a Spartanburg County Magistrate Court Judge from July 1996 to January 2001.  I was in charge of the Civil Division for four years from July 1996 to July 2000.  I handled the Non-Jury Civil cases for the Spartanburg Magistrate Court as well as the Eviction actions, Claim and Delivery actions, and Default hearings.  I also handled jury trials involving civil actions, as well as criminal cases assigned by the Chief Magistrate.  I also issued arrest warrants, search warrants, held preliminary hearings, and held bond hearings on a limited basis.

14.	What is your rating in Martindale-Hubbell?  My rating is AV, which identifies a lawyer with very high to preeminent legal ability.

16.	What was the frequency of your court appearances during the last five years?

	(a)	federal:	None;

	(b)	state:		Daily.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

	(a)	civil:		from July 1996 to July 2000 - 90% as the Spartanburg County Magistrate Judge in charge of the Civil Division involving Non-jury and Jury matters. From July 2000 to January 2001 - 10% involving Jury trials involving civil matters.  Please also see the answer to question 14(b).  

	(b)	criminal:	from July 1996 to July 2000 – 10% as Spartanburg County Magistrate Court Judge involving Criminal trials, issuing of arrest warrants and search warrants, preliminary hearings, and bond hearings from January 2001 to present - 100% involving jury trials, motions, bonds, and the scheduling of Solicitor’s Office matters in General Sessions Court.- please also see the answer to question 14(b).

	(c)	domestic:	None.

18.	What percentage of your practice in trial court during the last five years involved matters that went to a jury?

	(a)	jury:		30%;

	(b)	non-jury:	70%.

	Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Chief Counsel.

19.	List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

	(a)	State v. Alonzo Mack, General Sessions Indictment No. 95-GS-42-2742.  Mr. Mack was convicted of Murder and Possession of a Firearm during the Commission of a Violent Crime by a jury.  The Defendant was sentenced by the Honorable Paul Burch to a Life Sentence on the Murder conviction and five years on the Possession of a Firearm conviction on May 30, 1996.  Mr. Mack had murdered Darren Wayne Thomas in the front of his apartment witnessed by his three (3) year old daughter.  Mr. Mack was not eligible for parole because of a previous conviction for trafficking cocaine.

	(b)	State v. Letha L. Goode, General Sessions Indictment No. 94-GS-42-1613.  Mrs. Goode was charged with Murder and was convicted of Voluntary Manslaughter by a jury for killing her husband, Robert Lee Goode, on Valentine Day (Feb. 14, 1994).  Mrs. Goode was sentenced by the Honorable Sidney Floyd to 18 years on March 28, 1995.  The issue of spousal abuse was used as a possible self-defense during the trial and it was a fairly new defense at the time of this trial.

	(c)	State v. Leonard Lee Foster, General Sessions Indictment No. 02-GS-11-142.  Mr. Foster was convicted of Felony DUI (Death) and Reckless Homicide by a jury for death of Cody Keeler (6 years old).  Several legal issues were contested in this case such as:  the use of more than one proximate cause, the use of a suspended license of Mr. Foster as one of the elements of violating a law under the Felony DUI statue, and the use of Habitual Traffic Offender status of Mr. Foster as one of the elements of violating a law under the Felony DUI statue.  Mr. Foster received a 35-year sentence from the Honorable Gary E. Clary on March 20, 2002.

	(d)	State v. Michael McCravy, General Sessions Indictment No. 90-GS-42-4110.  Mr. McCravy was charged with Murder and was convicted of Voluntary Manslaughter by a jury.  He was also involved with the murder of two other possible individuals in the State of New York and with another person in the State of South Carolina.  He had no prior criminal record prior to his conviction in this trial.  He received a sentence of 20-years from the Honorable James Lockemy on September 3,1992.

	(e)	State v. Anthony Michael Owens, General Sessions Indictment Nos. 01-GS-42-902 thru 01-GS-42-909.  Jury trial.  Defendant was found guilty of three counts of Kidnapping, one count of Assault and Battery with Intent to Kill, and three counts of Assault with Intent to Kill.  He received a Life Sentence from the Honorable J. Derham Cole on November 15, 2001.  The Defendant was one of the most dangerous individuals prosecuted in South Carolina and Georgia at that time.  He had also been charged with Murder, Two Counts of Kidnapping, and Armed Robbery in the State of Georgia.  He has also been charged with Kidnapping and Criminal Sexual Conduct in the 1st Degree in Orangeburg and Lexington counties, as well as Kidnapping and Armed Robbery in Laurens County.

20.	List up to five civil appeals that you have personally handled.  None.

21.	List up to five criminal appeals that you have personally handled.  None.

22.	Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

	Appointed as a Spartanburg County Magistrate Court Judge from July 1996 to January 2001.  The Magistrate Court has jurisdiction of Civil Matters up to $7,500.00, all landlord and tenant matters involving evictions and failure to pay rent, claim and delivery matters, all criminal matters up to 30 days and/or $500, Transfer Court involving all crimes transferred from the Court of General Sessions that carry up to one year in prison and a $1,000.00 fine, bond hearings on all crimes that carry a sentence less than Life imprisonment, issuing arrest warrants, issuing search warrants, preliminary hearings and judicial sales.

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

	(a)	George T. Rammantanin v. McDaniel Leasing, Abed Armaly, and Kelly Harris, Spartanburg County Magistrate Court Case No. 97-13288.  Affirmed on appeal in Spartanburg County Common Pleas Court Case No. 97-CP-42-2671 by the Honorable Henry F. Floyd.

	(b)	Delbert Tangeman v. Barry and Alice Mallek, Spartanburg County Magistrate Court Case No. 99-10242.  Affirmed on appeal in Spartanburg County Common Pleas Court Case No. 00-CP-42-1318 by the Honorable Gary E. Clary.

	(c)	Marco Gambuzza v. Greg Godbout d/b/a Team Motorsports, Inc., Spartanburg County Magistrate Court Case No. 97-15268.  Affirmed on appeal in Spartanburg County Common Pleas Court Case No. 98-CP-42-1783 by the Honorable Thomas J. Erwin.

	(d)	Britton Norwood Ballenger v. Jeff D. Moss and Betty Ballenger v. Jeff D. Moss, Spartanburg County Magistrate Court Case No. 96-11177.  Affirmed on appeal in Spartanburg County Common Pleas Court Case No. 97-CP-42-760 by the Honorable Roger L. Couch.

	(e)	Waylon M. and Gloria J. Sasser v. Jimmy L. Brock, Spartanburg County Magistrate Court Case No. 97-502.  Affirmed on appeal in the Spartanburg County Common Pleas Court Case No. 97-CP-42-1352 by the Honorable C. Victor Pyle, Jr. 

24.	Have you ever held public office other than judicial office?  No.

25.	List all employment you have had while serving as a judge other than elected judicial office.  None.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  Yes.  I ran for the Circuit Court Judge No. 5 At-Large position in October 2002.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

	Chemistry and Physical Science teacher at Travelers Rest High School for the Greenville County School District in Greenville, South Carolina from August 1988 to June 1990.

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.	Have you ever been sued, either personally or professionally?  No.

36.	Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  If so, please specify the item or items you received, the date of receipt, and the lobbyist or lobbyist’s principal involved.  None.

38.	S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.	Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

	(a)	South Carolina Bar;

	(b)	West Virginia Bar;

	(c)	South Carolina Summary Judges Association;

	(d)	Spartanburg County Bar.

46.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

	(a)	Member of the South Carolina Football Officials Association (SCFOA);

	Received the Carol Blackwell Award as District Two’s outstanding official for the 2000 Football Season;

	(b)	Member of the National Youth Sports Coaches Association (NYSCA);

	(c)	Member of the Westminster Presbyterian Church in Spartanburg, South Carolina.

47.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

	Member of the Commission on Judicial Conduct as a Magistrate from 1997 to 2001;

	Received the Greater Spartanburg Optimist Club award for excellence in prosecution for 2002.

48.	Personal References:

	(a)	Laurie and Jill Williams

		117 Beechwood Drive, Spartanburg, S.C. 29307

		(H)  (864)-585-7010

	(b)	R. Lee Smith

		382 Twin Bridge Road, Gaffney, S.C. 29341

 		(H)  (864)-487-4448  (W)  (864)-488-2265

	(c)	Richard E. Jabbour

		116 Fernbrook Circle, Spartanburg, S.C. 29307

		(H)  (864)-573-5658  (W)  (864)-582-3406

	(d)	Jeff and Vicki Schwartz

		668 Glendalyn Ave, Spartanburg, S.C. 29302

		(H)  (864)-542-9610  (W)  (864)-583-6307

	(e)	Bob Tillotson

		First Piedmont Federal Bank

		901 E. Main St., Spartanburg, S.C. 29302

		(W)  (864)-587-5100.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Barry J. Barnette		Date:  May 12, 2003



The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I would ask you if you have any brief opening statement you'd like to make at this time.  It's purely optional.  Otherwise, I'll turn you over to Mr. Couick for a few questions.

MR. BARNETTE:	No, sir, I don't have a statement at this time.

THE CHAIRMAN:	Please answer any questions that Mr. Couick has for you.

EXAMINATION BY MR. COUICK:

Q.	Good morning.

A.	Good morning.  How are you, sir?

Q.	Good.  Thank you very much.  Mr. Barnette, you were previously screened by this Commission, I believe, in the fall of last year; is that right?

A.	Yes, sir, that's right.

Q.	And you were found qualified at that time?

A.	Yes, sir, I was.

Q.	Has anything materially changed about your personal data questionnaire since that time?

A.	No, sir.  Just added a few things to it, I think, just to --

Q.	But you continue to work for the solicitor's office?

A.	Yes, sir.

Q.	That's right.  You still have that experience in serving as a magistrate there in Spartanburg County?

A.	Yes.

Q.	Serve as a football official during the fall?

A.	Well, I used to be a football official.  I've had -- since I went to the solicitor's office, I had to quit doing that to spend more time with the family.

MR. COUICK:	Mr. Chairman, the sworn statement that Mr. Barnette provided answering over 30 questions regarding judicial conduct, constitutional and statutory qualifications is included in your notebooks.  I have no concerns with the answers to that statement.  The answers are very similar to the ones he provided at his earlier screening.  I would ask that that statement be entered into the record at this time.

THE CHAIRMAN:	Is there an objection?  There being none, so ordered.



JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Full Name:		Barry Joe Barnette

Home Telephone:	(864)-583-9309

Work Telephone:	(864)-596-2575

E�Mail Address:	barrybarnette@msn.com

1.	Why do you want to serve as a Circuit Court Judge?  Serving as a Circuit Court Judge would be a very challenging and rewarding position.  If given the chance, I feel that I could make a difference with my experience both in criminal and civil law matters, my openness and willingness to communicate, and my ability to work with others.  A judge has a great influence on all the parties that appear in front of him.  It is important for a judge to have experience in the legal issues that he or she would face and show the right temperament in listening and in ruling on the issues and facts presented to the Court.  I would like to have the opportunity to provide an atmosphere where the parties can have confidence in their judicial system.  It would be a great honor and privilege to be a Circuit Court Judge in our state.

2.	Do you plan to serve your full term if elected?  Yes.

3.	Do you have any plans to return to private practice one day?  No.

4.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I believe ex parte communications should not be allowed except in those rare situations where the Court rules allow them, such as the scheduling of hearings or cases or motions concerning the payment of experts in death penalty cases.  I do believe judges should be available to both parties in those instances where the attorneys for both parties wish to discuss matters in chambers but not ex parte.

6.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?

	Obviously, a judge should recuse himself or herself in situations where he or she has a direct financial or family interest in a case.  I do not believe that a judge has to recuse himself or herself merely because they have had some de minimis previous contact with a party.  I would follow the Rules of Judicial Conduct involving these types of situations.  I would err on the side of recusal to avoid even the appearance of a conflict.  Merely having a personal relationship with a legislator or having a former associate appearing before a judge does not automatically necessitate a recusal, but judges should be ever mindful of public perception and strive to ensure that all parties and the public have confidence in the outcome of a matter and the manner in which the outcome is achieved.  

7.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion? 

	I would give great deference to that request because I would want both parties to feel that they have received a fair trial or hearing in front of me.  I believe that when a judge discloses something of this nature to a party, the judge wants to give that party a chance to request a recusal if they feel that they cannot receive a fair trial or hearing.  I would grant a recusal motion in this situation.  Again, it is important to err on the side of recusal unless the request is frivolous or made for the purpose of merely selecting another judge.  It is vital that the public and the parties have confidence in the justice system.  In that regard, I would not view requests for recusal as personal attacks on my integrity.  I would make the decision to recusal myself when possible to avoid putting attorneys in the sometimes uncomfortable position of asking a judge to recuse himself or herself.

8.	How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

	Again, I would err if at all on the side of recusal.  With other judges available to hear matters there is no need to jeopardize the integrity of the justice system by remaining on a case where there is even a hint of a legitimate appearance of impropriety.  In short, I would recuse myself in any instance where there was an appearance of financial or familial involvement by me.

9.	What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

	I would follow the Rules of Judicial Conduct and not accept any gifts or social hospitality unless it was for a room and travel expenses in working to develop the practice of law on the whole.  An example of this situation would be the teaching of a class to law students or fellow attorneys on an area of the law such as evidence.  My own personal code of conduct would likely be even more restrictive than the Rules of Judicial Conduct.

10.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report it to the Commission of Lawyer Conduct or the Commission of Judicial Conduct as stated by our code of ethics.

11.	Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re�evaluated?  No.

12.	Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.	If elected, how would you handle the drafting of orders?  In situations where I have attorneys representing both sides, I would probably ask the attorney on the side that prevailed to draft an order if I ruled on the case from the bench.  If I took the matter under advisement, I would contact both parties at the same time by conference call and ask the prevailing party to draft the Order.   I would ask for the draft to be sent to the attorney representing the other side and to myself to be reviewed.  If there were no objections by the other attorney or myself within 7-10 days, I would sign the Order.  If the attorney on the side that did not prevail had an objection to the Order, I would ask both parties to have a conference call or meeting with me to settle any objections to the proposed Order and to make any changes to the draft.  If one or both parties cannot agree to the draft, I would draft my own Order and have it sent to both parties to review and hear any objections as soon as possible.  Then the Order would be signed and given to both parties as soon as possible.  

	In cases involving conflict between both parties or in cases where one side is not represented by an attorney, I would draft my own Order rather than having either side to draft the Order. Some individuals do not understand this process and believe any time that a judge asks one party to do something and not the other one, that the Judge is giving favorable treatment to that party.  The best course, if possible, is for judges to draft their own Orders.  At a minimum the non-prevailing party needs to receive the same information that the court receives and the non-prevailing party an opportunity to be heard before an Order is signed.

14.	If elected, what methods would you use to ensure that you and your staff meet deadlines?  The Office would use a “ticker” system on our computer to keep track of deadlines as well as develop a “backup” system with the Clerk of Court’s staff to maintain deadlines on Orders, Hearings, Motions, Non-Jury matters, and Jury matters.  I believe matters should be ruled upon as quickly as the facts and other court related matters allow.  As a practicing attorney myself, it is sometimes frustrating to have to continually remind a judge that a matter has not been ruled upon.  Having experienced this frustration, I would be even more mindful of the need to make timely decisions.

15.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  A judge should read and follow the law and not allow his personal opinions to affect his application of the law.  Judges must not be the leader in public policy, but follow the law and apply it fairly to all parties that appear before him.  A judge’s job is not to make new laws but to construe the law as best that judge is able to do so.  Persons with consistent policy concerns and issues are probably better suited for another branch of government. 

16.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I would like to continue to teach and educate lawyers and the public about our laws and our system.  (For example, teaching evidence to New Magistrates).  I also enjoy speaking at CLEs and to students.

17.	Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  I am fortunate to have prior experience as a Magistrate Court Judge for four and half years.  My family understands my dedication to my work at any level.  My wife and I have always had an open line of communication between us as well as our children.  We discuss situations in which someone may have questioned my actions as a judge or as the principal deputy solicitor.  There have been instances where my children have been exposed to other children in which the Solicitor’s Office or myself have prosecuted their family members.  We have discussed these situations and how to handle them, if needed.  I would not discuss the individual cases or their merits with anyone in my family.

The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.	Repeat offenders:  I would take a much harder look at these individuals because a person’s prior record would be a big influence concerning the sentence that they would be given.  I would give a person with a substantial prior record a stiffer sentence than a person without or little prior record.  I would also consider what the prior record consists of.  Persons who continually engage in the same conduct are clearly not learning from their prior violations.  I do not, however, have iron clad rules such as giving the maximum sentence for all repeat offenders.  It sounds cliché but all cases really are different and I would be open to an argument as to why a repeat offender should not be treated more severely than a first time offender.

b.	Juveniles (that have been waived to the circuit court):  I would probably look at a type of sentence involving probation and supervision if possible.  The problem with sending juveniles to the Department of Corrections is that you are sending him or her to a “College of Crime.”  The juvenile is more likely to be repeat offender, and as a judge, you would like to avoid that situation.  However, most juvenile cases that are waived to the Circuit Court are usually of a very violent and serious nature and cannot be given probation because of the nature of the crime or the sentence range of the offense.  

c.	White collar criminals:  I would look at these criminals very seriously because the defendants that commit this type of crime usually knew exactly what they were doing when they committed the crime.  I would welcome input from the victims and the solicitor, in addition to the defense, on these types of crimes because restitution is usually a major issue to them usually in these situations.  However, we are having larger and more complex types of white-collar crime in our society in which we need to have stiffer penalties to help deter them.    

d.	Defendants with a socially and/or economically disadvantaged background:  This could be viewed as a mitigating factor in sentencing of defendants with this type of background, but it would have to be weighed with all of the other points involved with sentencing the defendant such as the type of crime, prior record of the defendant, his or her involvement in the crime, as well as other types of factors.  Merely having a disadvantaged childhood alone does not mitigate the commission of violent crimes.  It would be a factor I considered in addition with other factors and I would be primarily focused on the nature of the crime.

(e)	Elderly defendants or those with some infirmity:  This factor could also be weighed as a mitigating factor in sentencing because of the type of resources that the Department of Corrections has available at this time for elderly defendants or defendants with some type of illness.  However, the factor would still have to be weighed with all of the other points mentioned in the answer listed in part (d) of this question.  Merely being infirm or older alone should not result in a less severe sentence for a defendant.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.	Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.	Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.	What do you feel is the appropriate demeanor for a judge?  A judge should treat people the way that he or she would want to be treated if the positions were reversed.  Judges should always show great understanding and patience to any party in their courtroom, chambers, and in public.  Judges should take their responsibilities and their position seriously but not necessarily themselves.   Being a judge is an honor and a responsibility.  I have been a practicing attorney and I know what it is like be around judges with less than perfect temperaments.  I will always be mindful of the difficulties of practicing.  Litigants before me may not always like my rulings but I hope they will always feel they have been treated respectfully and fairly.  

24.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  They apply seven days a week and twenty-four hours a day.  Judges should always conduct themselves appropriately no matter the circumstance or occasion.

25.	Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  No, anger is never appropriate in dealing with anyone in the Courtroom.  The Judge has to maintain control of himself or herself in order to maintain control of the courtroom.  If a Judge loses control of his or her emotions, they cannot maintain the proper control and decorum in their courtroom.

26.	How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.	Have you sought or received the pledge of any legislator prior to this date?  No.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Barry J. Barnette

Sworn to before me this 12th day of May 2003.

Notary Public for S.C.		My Commission Expires: August 2, 2006



MR. COUICK:	I would also note for the record that based upon the testimony contained in his PDQ, which was introduced earlier in the record, the candidate meets the constitutional and statutory requirements for this position regarding age, residence and years of practice.

BY MR. COUICK:

Q.	Mr. Barnette, why do you want to serve as circuit court judge for the Seventh Judicial Circuit?

A.	I think it would be a challenge for me.  It's something that I've always been interested in.  I've been a magistrate court judge before.  I think with my experience and my knowledge and ability to work with people, I think would be a good match to work as a circuit judge, and hopefully help our system become even better in some way.

Q.	You've had a very extensive criminal practice, both in the solicitor's office and your private practice.  Your civil practice has been somewhat more limited.  How would you compensate or prepare yourself to handle those civil cases if you were elected, Mr. Barnette?

A.	I was fortunate as a magistrate court judge, I heard civil cases for four years and I learned through studying the case law, the statutes, and fortunately I had good attorneys appear in front of me that educated me about the civil process.  I learned a lot from that, and I continue that education.

Q.	Thank you.  Would you please review for the Commission your employment history as it relates to being a lawyer?

A.	Yes.  Started back in 1990.  I was in the Ward Law Firm for about six months there, working as an associate.  Then I came to the Seventh Circuit Solicitor's Office from January '91 through July '96.  Then I became magistrate court judge in Spartanburg County from 1996 up to January 2001.  And then Solicitor Trey Gowdy talked me into coming back to the solicitor's office.  Became deputy solicitor there since January 2001.

Q.	If you were to be elected, what legacy would you like to leave if you had to leave your term of service?

A.	Try to be fair, fair as I possibly can, and listen, and let the lawyers and the parties try their cases and give them a fair shake.

Q.	Would you serve the full term if you were elected?

A.	Yes, sir.

Q.	If you were to be elected and reelected, would you ever have plans to go back and serve in private practice?

A.	Not at this time, no, sir.

Q. 	Mr. Barnette, what is the appropriate demeanor or temperament for a judge?

A.	I try to treat people the way I would want to be treated in court.  Listen to them, let them speak their peace, present their cases and listen to both sides fairly and rule upon the law and facts I've heard in court.  Then jury trials, I'd let the lawyers try their cases and let the jury determine, not me.

MR. COUICK:	Mr. Chairman, I would note for the record that there were no complaints filed against Mr. Barnette.  There were no other issues raised within his personal data questionnaire.

BY MR. COUICK:

Q.	We have some housekeeping issues, Mr. Barnette.  Have you sought or received the pledge of any legislator prior to this screening?

A.	No, I haven't.

Q.	Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.	No, I haven't.

Q.	Have you asked any third parties to contact Members of the General Assembly on your behalf?

A.	No, I haven't.

Q.	Have you contacted any Members of this Commission?

A.	No.  Just to speak in general, just when I see them around the courthouse and so forth.

Q.	Do you understand the 48-hour rule?

A.	Yes, sir, I do.

MR. COUICK:	Mr. Chairman, I would note that the Upstate Citizens Committee reported that Mr. Barnette is a competent lawyer.  His qualifications greatly exceed the expectations set forth in the evaluative criteria.  I would ask that that report be entered into this record.

THE CHAIRMAN:	Is there an objection?  There being none, so ordered.

MR. COUICK:	And I would just note for the record that any concerns that might have been raised during the investigation interview were incorporated in the questioning today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:	Does any Member of the Commission have a question?  If not, that concludes this stage of the screening process.  Two things:  One to remind you about the 48-hour rule.  Secondly, we keep the files open just until we vote, just in case there is some unanswered question.  It doesn't mean there is anything pending, but that is one of our practices.  Beyond that, thank you for your cooperation in helping the staff get the material together so we can go through this evaluation, and you're free to go.

MR. BARNETTE:	Thank you, sir.  Thank you all very much.

THE CHAIRMAN:	We have before us Mr. William E. Winter, Jr.  He's offering for Circuit Court for the Seventh Judicial Circuit, Seat Two.  If you would be so kind as to raise your right hand.

 (WITNESS SWORN.)

THE CHAIRMAN:	Thank you.  Have you had an opportunity to review the personal data questionnaire?

MR. WINTER:	I have.

THE CHAIRMAN:	Is it correct or does it need any changes, deletions or additions thereto?

MR. WINTER:	No, sir.  It is accurate.

THE CHAIRMAN:	Do you have any objection to our making that a part of your sworn testimony today as if we had asked you those questions and you had testified to those fully before us?

MR. WINTER:	I have no objection.

THE CHAIRMAN:	All right.  It will be done at this point in the transcript.



AMENDED PERSONAL DATA QUESTIONNAIRE

Circuit Court for the Seventh Judicial Circuit, Seat 2

1.	NAME:			Mr. William E. Winter, Jr.

	BUSINESS ADDRESS:	P.O. Box 1937, Gaffney, S.C. 29342

	E-MAIL ADDRESS:		None

	TELEPHONE NUMBER:	(home):  (864) 489-2636

					(office):  (864) 489-8128

2.	Date and Place of Birth:  October 28, 1944, at Altoona, Pennsylvania.

3.	Are you a citizen of South Carolina?

	Have you been a resident of this state for at least the immediate past five years?

	I am a citizen of South Carolina and have been for my entire adult life.

5.	Family Status:  Married on June 23, 1967 to Carla Cooper Winter.  I have never been divorced.

	I have two children, Elizabeth R. Winter, age 31, registered nurse; and Ann L. Winter, age 28, medical doctor.

6.	Have you served in the military?

	Active duty United States Army, Judge Advocate General’s Corps. 1969-1973; United States Army Reserve 1974 – 1994 with active duty in Saudi Arabia during Desert Storm September 1990-May 1991; Present Status, Retired Reserve, Honorable Discharge, Highest Rank, Colonel.

7.	List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

	Louisiana State University 1962 – 1963 – Decided to return to South Carolina;

	University of South Carolina 1963 – 1966 (B.A.);

	Washington and Lee University School of Law 1966-1969 (LL.B).

8.	List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

	Virginia, 1969; South Carolina 1970.

9.	List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

	I was a member of Washington and Lee University School of Law, Law Review (1968).

Briefly describe your continuing legal or judicial education during the past five years.  Include the title and date of any continuing legal or judicial education course completed.

	I have fully complied with mandatory continuing legal education for the past five years.  I list the courses for the past three years.

AMENDED

(a)	05/13/98	Elder Law in S.C.;

(b)	04/17/98	Seeing the Jury Trial Through;

(c)	12/03/99	Family Court/Bench Bar;

(d)	12/17/99	Ten Things You Need To Know;

(e)	10/20/00	DUI;

(f)	11/17/00	Adoption Law in S.C.;

(g)	11/18/00	21 Ways to Avoid Malpractice Claims & Ethical Violation;

(h)	11/8/01	Software Solutions; 

(i)	12/7/01	Practical Legal Ethics;

(j)	12/15/01	Course 01-49;

(k)	12/21/01	Course 01-26;

(l)	12/19/02	Worker’s Compensation Hearings in South Carolina;

(m)	12/20/02	20/20: An Optimal View of 2002.

11.	Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

	As a member of the Judge Advocate General’s Corps, United States Army, I instructed senior students at the Citadel during my annual active duty.  The topic was the Uniform Code of Military Justice.

12.	List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.	List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

	South Carolina Supreme Court, 1970;

	Virginia Court of Appeals, 1969;

	United States Court of Military Appeals, 1969.

14.	Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

	1969 – 1973	Active duty with United States Army Judge Advocate General’s Corps.  Served as trial counsel and defense counsel in Court Marital with extensive experience. Performed services in military legal assistance office.

	1973 – 1990	Performed as a partner in the law firm of Hall, Daniel, Winter & Clary.  I engaged in the general practice of law including family law, general litigation, real estate, criminal law, worker’s compensation and business law.  I had a part time job as Assistant Solicitor in the Seventh Judicial Circuit for approximately ten years.

	1990 – 1991	Active duty with the Judge Advocate General’s Corps, United States Army in Saudi Arabia.  Performed legal services at the United States Army Command.

	1991-present	Partner in the law firm of Winter & Rhoden.  I engage in the general practice of law including family law, general litigation, real estate, criminal law, worker’s compensation and business law.

	Experience in Criminal Matters:

		I have had extensive trial experience in criminal matters commencing with my service in the United States Army.  I served as part time Assistant Solicitor for Cherokee County for approximately ten years.

		In 1993 I acted as counsel for Defendant Irving Lee Myers (1992GS1100730).  This case involved a murder for hire and the State sought the death penalty. The Public Defender and I tried this case over the course of several weeks.  It resulted in a life sentence for the Defendant.

		In September 1999, I represented a Defendant (State v. Atlas Brown) in a trafficking drugs 400 grams or more.  The Defendant was not convicted as the State was unable to establish my client’s link to the crime.  Several other Defendants were convicted and received mandatory sentence.

		I have tried numerous cases in the Family Court involving juvenile offenses.  I have tried many felony cases and other cases in the Court of General Sessions.

	Experience in Civil Matters

		I have been engaged in an active practice of civil law since 1973.  My representation is approximately seventy-five (75%) percent Plaintiff and approximately twenty-five (25%) percent Defendant.  

		I recently completed a three-day condemnation case involving the South Carolina Department of Transportation.  There were numerous legal issues involved as in any condemnation case.  However, the credibility of the witnesses was tantamount.  My client received a favorable monetary verdict (Judgment Roll #45,157, Cherokee County).

		I recently represented a commercial bank in a contested litigation involving a Promissory Note executed in favor of my client.  The Plaintiff filed his Complaint seeking the reformation of the Promissory Note.  My client prevailed in this case.  The main legal issue was reformation and the essential elements of reformation (Judgment Roll #46,183, Cherokee County).

		Several years ago I tried a personal injury case wherein my client received an award of $27,450.00.  The case involved legal issues of premises liability.  Plaintiff was injured at a shopping center in Gaffney, South Carolina (Judgment Roll #32,056, Cherokee County).

		I have been appointed to numerous Post Conviction Relief actions.  I recently litigated one wherein my client is serving a life sentence for murder.  The legal issue was the competency of trial counsel.  This matter is on appeal.  I believe the cumulative effect of the trial counsel’s errors deprived Defendant of a fair trial (Judgment Roll #45,195, Cherokee County).

15.	What is your rating in Martindale-Hubbell?  A.V.

16.	What was the frequency of your court appearances during the last five years?

(a)	federal:	In the past five years I have had approximately three appearances in the Federal Court.

(b)	state:	In the past five years I have appeared on a very frequent basis in the Circuit Court, Family Court, Probate Court, and Magistrate Court.

17.	What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

	(a)	civil:		twenty-five (25%) percent;

	(b)	criminal:	twenty-five (25%) percent

	(c)	domestic:	twenty-five (25%) percent.

18.	What percentage of your practice in trial court during the last five years involved matters that went to a jury?

	(a)	jury:		fifty (50%) percent;

	(b)	non-jury:	fifty (50%) percent.

	Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I have served as sole counsel except in the death penalty case above referenced.

List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)	State v. Irving Lee Myers, Case No. 1992GS1100730.  The Defendant was tried for murder for hire.  The State sought the death sentence.  The trial took close to three weeks.  Although evidence of guilt seemed overwhelming the Defendant did not receive the death sentence.

(b)	I represented the Plaintiff in a personal injury case involving premises liability at a shopping center in Gaffney.  She received a jury verdict of $27,450.00.  The Defendant denied liability (Judgment Roll #32,056, Cherokee County).

 (c)	In a litigated matter with the Attorney General’s Office, I represented Petitioner Frazier Williams in a Post Conviction Relief matter.  He is serving a sentence for murder. Although not successful at trial the matter is on appeal.  I believe the appeal has a good chance of success because of numerous errors of trial counsel (Judgment Roll #45,195, Cherokee County).

(d)	In September 1999, I represented Atlas Brown in a trafficking drug case.  He faced a mandatory sentence of twenty-five years, if convicted.  He was not convicted.  I think two co-Defendants were convicted and received the mandatory sentence.

(e)	I recently represented a Plaintiff in a jury trial in Magistrate Court.  It involved a “fender bender” according to the defense.  The highest offer of settlement was $100.00.  It was Defendant’s position that there was no injury since there was no physical evidence of severe impact.  The matter was tried before a Magistrate Court jury.  The jury returned a verdict for my client in the amount of $5,000.00. (Civil Case 02-CV-1131, Cherokee County Magistrate Court). 

20.	List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 

	I have an active general practice at the trial court level.  I have not engaged in the appeal of civil cases.  It is the practice in our law firm that my partner handles any appeals.

21.	List up to five criminal appeals that you have personally handled.  Give the case name, court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

	I have an active general practice at the trial court level.  I have not engaged in the appeal of criminal cases. It is the practice of our law firm that my partner handles any appeals.

22.	Have you ever held judicial office?  I have never held judicial office.

23.	If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Not Applicable

24.	Have you ever held public office other than judicial office?  I have never held a public office.

25.	List all employment you have had while serving as a judge other than elected judicial office.  None.

26.	Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.	Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.	Are you now an officer or director or involved in the management of any business enterprise?  No.

29.	A complete financial net worth statement was provided to the Commission.

30.	Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

	My law firm owns two parcels of real property in Cherokee County.  To resolve any potential conflict of interest I would divest myself of ownership with my partner.

31.	Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.	Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.	Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.	Have you ever been sued, either personally or professionally?  No.

36.	Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  I have never served as a lobbyist.

37.	Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.	S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.	S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.	Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.	List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.	Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.	Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.	Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.	Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.	List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

	(a)	American Bar Association;

	(b)	South Carolina Bar Association;

(c)	Virginia Bar Association;

(d)	Cherokee County Bar Association.

47.	List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

	(a) 	Board of Trustees, Limestone College, Gaffney, South Carolina;

	(b)	Episcopal Church of the Incarnation, Gaffney, South Carolina, Vestry Member;

(c)	Salvation Army Board of Directors, Cherokee County, South Carolina.

48.	Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

49.	Personal References:

	(a)	Steven Moss

		217 N. Granard Street, Gaffney, S.C. 29340; (864) 488-2265 

	(b)	Dr. Walt Griffin

		1008 College Drive, Gaffney, S.C. 29340; (864) 488-2823

	(c)	Mrs. Katie W. Baines

	103 Crestview Drive, Gaffney, S.C. 29340 (864) 489-9787

(d)	Sheriff Billy D. Blanton

	Cherokee County Law Enforcement Center, 

	312 E. Frederick Street, Gaffney, S.C. 29340 (864) 489-4722

	(e)	Mrs. Usha J. Bridges

		P.O. Box 8036, Gaffney, S.C. 29340 (864) 487-4510

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Date:  May 12, 2003		S/  William E. Winter, Jr.



The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I would ask you if you have any opening statements you want to give -- it's purely optional -- before I turn you over to Mr. Couick for a few brief questions.

MR. WINTER:	Well, I will be very brief because you gentlemen are busy.  By way of introduction, I grew up in Aiken, went to Aiken High School.  I went to Carolina here in Columbia, then law school.  Spent five years in active duty in the United States Army.  That's where I started to get my education, I tell people. I'm married.  Two daughters, two adult children.  And I live in Gaffney and I've been there 29 years practicing law.

THE CHAIRMAN:	Thank you, sir.  Mr. Couick?

MR. COUICK:	Thank you.

EXAMINATION BY MR. COUICK:

Q.	And thank you, Mr. Winter, for being with us this morning.  You've practiced law for 34 years; is that correct, Mr. Winter?

A.	That's true.

Q.	Could you summarize your type of practice, perhaps from the start, where you've practiced, was it criminal, civil, type of firm, and kind of bring it to date?

A.	Certainly.  I graduated or was graduated from law school in 1969 and spent four years on active duty in the Army and did basically court martial prosecution and defense work.  Then after that, I went to Gaffney and have been in general practice of law, criminal, civil, family law, probate court.  I've appeared in probably every court there is.  And we have what we consider to be a good, healthy, active practice of law.  Probably 70 percent civil, 30 percent in the general sessions court.

Q.	If there's a type of practice that you do not engage in, it would be the appellate practice; is that right?  You do mainly trial work?

A.	Mainly trial work.  That's true.

Q.	Do you believe that not doing appellate work is any limitation on your ability to effectively serve as a circuit court judge?

A.	No, sir, I don't.  I do not.  And the reason for that is this:  I stay abreast of the appellate court decisions, try to stay abreast as much as anybody can in a busy life.  So I don't think it would impact negatively, absolutely not.

Q.	Mr. Winter, I have a few procedural matters to take care of today.  One is that you've provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration and temperament.  That statement was included in the Members' notebooks today.  It's based upon information you provided.  I have no concerns with any of the statement that you've provided.

MR. COUICK:	And with the Commission's approval, I would ask those questions be waived today.  But I would also ask that that statement be entered into the public record at this time.

THE CHAIRMAN:	Is there any objection?  There being none, so ordered.



JUDICIAL MERIT SELECTION COMMISSION

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Full Name:		William E. Winter, Jr.

Home Telephone:	(864) 489-2636

Work Telephone: 	(864) 489-8128

E�Mail Address:	None

1.	Why do you want to serve as a Circuit Court Judge?  I have a broad base of experience in civil and criminal matters from being in private practice for approximately thirty years.  I believe that I work well with people.  I want to serve as a Circuit Court Judge because I can serve the State in an effective and competent fashion.  I believe I would enjoy the work and experiences at the trial court level.

2.	Do you plan to serve your full term if elected?  If elected I would serve the full term.

3.	Do you have any plans to return to private practice one day?  I have no plans to return to private practice.

4.	Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  I meet the Constitutional requirements.

5.	What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex Parte Communications should be avoided, in toto.

6.	What is your philosophy on recusal, especially in situations in which lawyer�legislators, former associates, or law partners are to appear before you?

It is imperative that parties in litigation be treated fairly and have the opinion that they are being treated fairly.  A motion for recusal would be considered in light of this two pronged test.

7.	If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would grant the recusal motion for the reasons set forth in Answer 6.

8.	How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would simply not make a decision in a case of financial or social involvement of my spouse or close relative.

9.	What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I simply would not accept gifts or social hospitality.

10.	How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  It is the responsibility to report misconduct of a lawyer or fellow judge.

11.	Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re�evaluated?  I am not affiliated with any political parties, boards or commissions which would need to be re-evaluated.

12.	Do you have any business activities that you would envision remaining involved with if elected to the bench?  I have no business activities that I would remain involved with.

13.	If elected, how would you handle the drafting of orders?  The prevailing party’s counsel would prepare an Order consistent with clear and concise instructions from the Court.  All counsel would receive the same instructions.

14.	If elected, what methods would you use to ensure that you and your staff meet deadlines?  I believe the best way to consistently meet deadlines is to institute a “tickler” system.  This would be done to insure timeliness.

15.	What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  A Trial Court is bound to apply the law as enacted by the legislative branch of government.  That requirement negates judicial activism.

16.	Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I am a hard worker.  I would be happy to donate time and effort to the public (local schools, colleges and universities).  Public trust and confidence in the legal system should be nurtured.

17.	Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  I do not feel that the pressure of serving as a judge would strain my personal relationships.  If it does, professional counseling would be the appropriate answer.

The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.  Each matter must be decided on individual facts.  Having said that I address:

a.	Repeat offenders:  Repeat offenders should be dealt with in a stern, firm manner consistent with their inability to comply with the law.

b.	Juveniles (that have been waived to the circuit court):  Juveniles waived to Circuit Court are treated as adults.

c.	White collar criminals:  These Defendants would be treated as all other Defendants.

d.	Defendants with a socially and/or economically disadvantaged background:  Social and/or economic disadvantages must be considered in any case.  However, this is not a reason nor excuse to disobey the law.

e.	Elderly defendants or those with some infirmity:  Some accommodation due to age or infirmity should be considered.

19.	Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  I do not believe I have any investments which would impair the appearance of impartiality.  If I did I would not rule in the case.

20.	Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  I would not hear a case in which a family member held a de minimis finanical interest.

21.	Do you belong to any organizations that discriminate based on race, religion, or gender?  I do not and would not belong to any organization that discriminates based on race, religion or gender.

22.	Have you met the mandatory minimum hours requirement for continuing legal education courses?  I have met mandatory minimum hours for continuing legal education.

23.	What do you feel is the appropriate demeanor for a judge?  I have practiced law for approximately thirty years and appeared in many Courts.  Demeanor is important.  A judge should be on time, polite, and exercise courtesy and firmness, fairness and a deliberate approach to important issues.

24.	Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty�four hours a day?  My previous answer would apply at all times.

25.	Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  It is inappropriate to become angry in the courtroom.  Courtesy and firmness can co-exist.

26.	How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.	Have you sought or received the pledge of any legislator prior to this date?  I have not sought nor received pledges prior to this date.

28.	Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  I have not sought nor received any conditional pledge.

29.	Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  I have not asked third parties to contact members and I am not aware of any.

30.	Have you contacted any members of the Judicial Merit Selection Commission?  I have not contacted any member of the Judicial Committee.

31.	Are you familiar with the 48�hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  I am familiar with the 48-hour rule.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  William E. Winter, Jr.

Sworn to before me this 12th day of May, 2003.

Notary Public for S.C.		My Commission Expires:  August 30, 2010



MR. COUICK:	Mr. Chairman, also in your notebooks is a copy of the candidate's personal experiences statement.

BY MR. COUICK:

Q.	And one final procedural matter, Mr. Winter, I would note that based upon your testimony in your PDQ you meet the constitutional and statutory requirements for age, residency and years of practice.  Why do you wish to leave private practice after a long period of practice, 34 years, and going to court?

A.	I want to be a circuit judge so that I can serve the state in a competent and effective manner.  I think I've got a broad base of experience that can be put to use to serve the state in the circuit court.  I think also -- and I'd be crazy not to tell you this -- I think I would enjoy being a trial court judge.  Yes, sir.

Q.	If you were to serve for some lengthy period of time on the circuit court, what would your legacy be?  What would you want it to be?

A.	I think you need to be fair to everybody and courteous to people and effective, obviously.  You need to do your job correctly, so you want to do that.  But if you want to kind of -- fairness and courtesy is critical.

Q.	Would you serve the full term if you were elected?

A.	Yes, sir, I would.

Q.	And if you were to be elected, would you have any plans to go back into the private practice at the conclusion of your service as a judge?

A.	No, sir.

Q.	In your personal data questionnaire, Mr. Winter, you disclosed that you had had a complaint brought against you in 1979, I believe, in Cherokee regarding your representation in the probate of an estate, Minnie Loftis.  Ms. Loftis, nor any of her heirs brought any complaint against you.  But in an effort to fully look into that, staff asked you to provide some further detail.  And also Probate Judge W.R. Douglas, who is the probate judge now, was also the probate judge in 1979, I believe, provided a letter.  Could you summarize, Mr. Winter, how you came to be involved in the probate of the estate, and basically what the complaint was that was brought against you?

A.	 It's been over 20 years.  But looking back on it, what happened was, the personal representative of an estate hired two other attorneys who did some work for that personal representative, Ms. Loftis, and then they just quit, frankly, to be honest with you.  After they got paid, they just stopped working.  There was no estate bank account.  The record keeping was abysmal.  At that time, I was a young lawyer, the personal representative fired the other attorneys, came to me and asked me if I would finish this estate work.  If I had it to do again, I probably would say no, I can't, I like you, but I can't.  But anyway, I undertook to take it with no records, and I submitted a final accounting on the estate that I took out of the probate package and the limited records that the other attorneys had available.  It seems to me the whole estate bank account was just in shambles.

At that time, the Attorney General's Office filed a complaint saying that I had made a misrepresentation of fact before the probate court.  None of that is correct.  What we did, we reconstructed the best we could with the limited record – we reconstructed the final accounting.  And at the hearing -- there was a hearing.  At the hearing, the probate judge, as the letter he has written, said exactly what I'm telling y'all, that I had done nothing inappropriate, and we've got -- I've got no idea how it even got started, to be frank with you.

Q.	So Mr. Winter, you're not aware of how the attorney general came to be involved.  It was a matter of --

A.	I think I can answer that question.  The daughter of the deceased was upset at the other lawyers, what I will call the fired lawyers.  And she actually wrote to the disciplinary committee and made a complaint.  And in the investigation of it, for some reason, they looked at me.

Q.	Once Judge Douglas testified and you testified in this matter before the hearing panel, I believe it was, the matter was dropped; is that correct?

A.	The matter was dismissed completely, yes, sir.

Q.	Upon reflection, aside from not taking the case, is there anything you would have done differently?

A.	I don't know that there is anything I could have done differently.  And we came out and Ms. Loftis was happy with what we had done, got her work done for her.

Q.	Okay.  Mr. Winter, you and your law partner own two parcels of real estate, the two office buildings in Cherokee County.  How would you handle any possible conflict of interest if you were to be selected as a judge, particularly as it relates to divestiture and recusal?

A.	Well, the property would have to be swapped off.  I couldn't be in partnership with my partner in property, number one.  So that would be taken care of.  We would each sign a deed.  Second of all, insofar as any recusal issues, if -- I think the appearance of him -- of a conflict is just, to some extent, just as important as a conflict. So I would treat that with my law partner very sensitively, so that people feel like they've been treated fairly.  It's important.

Q.	So you would generally recuse yourself in matters involving your law partner; is that what you're saying?

A.	I would, yes, sir.  If somebody felt that that would dim their sense of justice, yes, I think that would be practical.  Yes, sir.

MR. COUICK:	Mr. Chairman, I would note for the record that there have been no complaints filed against Mr. Winter.

BY MR. COUICK:

Q.	And finally, some housekeeping issues, Mr. Winter.  Have you sought or received the pledge of any legislator prior to this date?

A.	No, sir.

Q.	Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.	No, sir.

Q.	Have you asked any third parties to contact Members of the General Assembly on your behalf?

A.	No, sir.

Q.	Have you contacted any Members of this Commission?

A.	No, sir.

Q.	Do you understand the 48-hour rule?

A.	Yes, sir.

MR. COUICK:  I would note, Mr. Chairman, the Upstate Citizens Committee has reported that Mr. Winter is a most competent lawyer and that his qualifications greatly exceed the expectations set forth in the evaluative criteria.  Mr. Chairman, without objection, I would ask that this report be entered into the record.

THE CHAIRMAN:	Is there any objection?  There being done, so ordered.

MR. COUICK:	I have no further questions.

THE CHAIRMAN:	Does any Member of the Commission have a question?  I will just say one thing to you.  It takes a brave lawyer to commandeer an estate where all of the records have not been kept.

MR. WINTER:	Frightening.

THE CHAIRMAN:	That will conclude this stage.  If anybody else has any comment.  If not, just two things:  I want to remind you of the 48-hour rule, at the time of the preliminary report.  Secondly, we keep the record open just as a matter of convenience, in case there are any unanswered questions.  It doesn't mean there's anything pending or anything.  Lastly, thank you for your cooperation with our staff and getting the material together.  Have a great day.  You're free to go.

 (Off-the-record discussion.)



UPSTATE CITIZENS COMMITTEE REPORT

ON JUDICIAL QUALIFICATIONS

The Upstate Citizens Committee on Judicial Qualifications utilized the Investigative Plan that was adopted by its members and previously published to the Commission. Members of the committee also entertained presentations and interviews of candidates not previously interviewed. 

Honorable Roger L. Couch

Judge Couch was found to be a most competent and excellent jurist. His qualifications greatly exceed the expectations set forth in the evaluative criteria.

Barry J. Barnette

Mr. Barnette was found to be a most competent lawyer.  His qualifications greatly exceed the expectations set forth in the evaluative criteria.

Johnny Tucker, Chairman

May 23, 2003



UPSTATE CITIZENS ADVISORY COMMITTEE REPORT

ON WILLIAM E. WINTER, JR.

	Bill Winter has practiced law in Gaffney for his entire career in private practice.  He went to Gaffney after serving four years in Army JAG, first practicing with Hall, Hall and Daniel.  He stayed with that firm, through its various permutations, until its dissolution in the early 90’s.  For the past half dozen or so years, he has practiced with Bill Rhoden in the firm of Winter and Rhoden.

	After finishing active duty with Army JAG, Bill continued in Army JAG reserves.  He was called to active duty in Desert Shield and served in Saudi Arabia during the first Gulf War.  He retired from Army JAG as a full colonel.

	He spent twelve years prosecuting criminal cases in Circuit Court as a part-time assistant solicitor under three Circuit Solicitors, John Nolen, Claude Taylor and Holman Gossett.

	Bill is a well-respected senior member of the Cherokee County Bar.  He has almost three decades experience trying cases in Magistrates Court, Family Court and Circuit Court.  He has represented the state and the defendant in criminal trials and he has represented both plaintiff and defendant in civil trials.

	Bill Winter is a very experienced and well-qualified candidate for circuit judge.

	During the stress and strong emotions generated in trial, Bill has always exhibited calmness and professional courtesy.  He can separate the personalities of the litigants – both of his own client and the adverse party – from the issues being contested in the case.  Members of the Cherokee and Spartanburg County Bars who have worked on the opposite side of him in cases know that he is a prepared and reasonable opponent, always willing to search for common ground on which to resolve the dispute.

	Bill Winter consistently exhibits the temperament, professional courtesy, integrity, and character necessary to hold a circuit judgeship.  He is qualified by his experience, intellect and character to be a circuit judge.

Mitch Slade

Member, Upstate Citizens Advisory Committee
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