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CHAIRMAN DELLENEY:
We will call the meeting to order.  The Judicial Merit Selection Commission is convened pursuant to Chapter 19 of Title 2, South Carolina Code of Laws, requiring the review of judicial candidates for judicial office.  The function of the Commission is not to choose between candidates, but rather to declare whether or not the candidates who offer for positions are, in our judgment, qualified to fill the positions.  The inquiry we undertake is a thorough one.  It centers around the Commission's nine evaluation criteria and involves a complete personal and professional background check on every candidate.  These public hearings are convened for the purpose of screening candidates for the following positions.  Two vacancies on the Court of Appeals, 14 vacancies on the Circuit Court, one vacancy in the Administrative Law Judge Division, and 12 vacancies for Masters in Equity.  At this time counsel for the staff recommends we go into executive session to clear up some procedural matters.  Do we have a motion and second?

JUDGE SHAW:
So moved. 

MR. FREEMAN:
Second. 

CHAIRMAN DELLENEY:
All in favor?

 (Transcript was continued under a separate executive record.)

* * * * * * * * * *

CHAIRMAN DELLENEY:
Now, Judge Shaw, would you make your motion?

JUDGE SHAW:
I move that we suspend or waive hearings on the uncontested candidates who have no complaints against them and that those candidates who have glitches or concerns to be addressed by the commission be moved to Tuesday.

CHAIRMAN DELLENEY:
That being said, do I have a second? 

MR. FREEMAN:
Second. 

CHAIRMAN DELLENEY:
That being said, what we will do is waive the public hearings for all those uncontested candidates seeking reelection who have no problems and who are scheduled for Wednesday. Also waive the hearings on Tuesday for Judge Burgdorf, Judge Lockemy and Judge Goode.  And because there are concerns or complaints on Judge Patterson and Judge Couch, scheduled for Wednesday, we will move them to Tuesday afternoon.  Any further discussion? 

MR. COUICK:
Mr. Chairman, it is my understanding you are making this motion consistent with 2-19-40, where there is no known opposition, no substantial reason for having the hearing. 

CHAIRMAN DELLENEY:
Correct.  Any further discussion?  All in favor?  All opposed?  Motion carries.  So tomorrow will be our last day of screening and tomorrow Judge Burgdorf, Judge Lockemy, Judge Goode will be waived from the Wednesday screening, Judge Patterson and Judge Couch will be moved to Tuesday afternoon.  The staff will notify those judges and the complainants.  The first candidate for screening today is Mr. Barnette.  Mr. Barry Barnette. 

MR. COUICK:
Mr. Chairman, if I could at this time mention the first candidate is running for Circuit Court At-Large Seat 5.  The next seven candidates you will see will all be running for Circuit Court At-Large Seat 9.  Under 2-19-80 this Commission is charged with submitting an adequate listing of all candidates to the General Assembly.  But specifically submitting to the members of the General Assembly the names and qualifications of three candidates whom it considers best qualified for the judicial office under consideration.  If fewer than three persons apply to fill a vacancy or the Commission concludes there are fewer than three candidates qualified for a vacancy it will submit to the General Assembly the names and qualifications of those considered to be qualified with a written explanation of reasons for submitting fewer than three names.

CHAIRMAN DELLENEY:
Thank you, Mike.  We are ready to bring in Mr. Barnette.  Mr. Barnette, we are glad to have you with us morning.  If you would, please raise your right hand and be sworn. 

BARRY J. BARNETTE, being first duly sworn, testified as follows:

CHAIRMAN DELLENEY:
Do you want to update or make any changes at this time to your personal data questionnaire?

THE WITNESS:
No, sir.  

CHAIRMAN DELLENEY:
Do you object to making your personal data questionnaire a part of the record of sworn testimony? 

THE WITNESS:
No, sir.

CHAIRMAN DELLENEY:
It will be done at this point in the record.

PERSONAL DATA QUESTIONNAIRE

CIRCUIT COURT, AT LARGE SEAT #5

NAME:



Mr. Barry J. Barnette

HOME ADDRESS:

115 Beechwood Drive, Spartanburg, South Carolina 29307

BUSINESS ADDRESS:
Seventh Judicial Circuit Solicitor’s Office





Spartanburg County Courthouse





180 Magnolia Street, Spartanburg, South Carolina 29306

E-MAIL ADDRESS:

bbarnette@spartanburgcounty.org
TELEPHONE NUMBER:
(home):  (864)-583-9309





(office):  (864)-596-2575

2.
Date and Place of Birth:  June 20, 1963, Huntington, West Virginia.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on June 20, 1988, to Tina Mae (Wilcoxen) Barnette.  Never divorced.


Children:  Benjamin Joseph Barnette, age 9, and Kelsey Morgan Barnette, age 8.

6.
Have you served in the military?  No, I have not served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Marshall University, Huntington, WV from 1981 to 1985 and received a B.A. Degree in Education with specializations in Chemistry and Physical Science.


West Virginia University, Morgantown, WV from 1985 to 1988 and received a J.D. Degree in Law.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


West Virginia in 1988 and South Carolina in 1989.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Legal Clinic at the West Virginia Law School from 1987 to 1988.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
Classes involving Criminal Law issues.


(b)
Classes involving evidence law and civil procedure issues.


(c)
Magistrate Judge Classes involving all types of legal issues.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


(a)
Co-teaching the Evidence class of the Magistrate Orientation to new Magistrates from 1997 to 2002 for South Carolina Court Administration. 

(b)
Teaching Criminal Law matters for the South Carolina Commission on Prosecution Coordination since 1995.

12. List all published books and articles you have written and give citations and the dates of publication for each.  No official published books and/or articles.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice. 


(a)
South Carolina State Courts in 1989


(b)
South Carolina Federal District Court in 1990


(c)
West Virginia State Courts in 1988


(d)
West Virginia Northern District Federal Court in 1988


(e)
West Virginia Southern District Federal Court in 1988

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
Seventh Judicial Circuit Solicitor’s Office, Principal Deputy Solicitor from January 2001 to present- involving criminal law.


(b)
Spartanburg County Magistrate Court Judge from July 1996 to January 2001.



From July 1996 to July 2000 handled the Civil Court involving Jury and Non-jury matters (about 90%) along with some Criminal Court Jury matters (about 10%). In July 2000 to January 2001, handled the Traffic Court Non-Jury matters about 90%) as well Criminal and Civil Court Jury matters (about 10%).


(c)
Assistant Solicitor, Seventh Judicial Circuit Solicitor’s Office from January 1991 to July 1996- involving criminal law.


(d)
Associate, Warlick Law Office from June 1990 to December 1990- involved general practice of law with civil litigation, criminal defense, and family law.


As the Principal Deputy Solicitor for the Seventh Judicial Circuit Solicitor’s Office since January 2001, the following jury trials have been handled by me:


(a)
State v. John Fitzgerald Johnson, Indictment No. 00-GS-42-3930 



Jury trial- Mr. Johnson was found guilty of Armed Robbery. Mr. Johnson received a Life Sentence from the Honorable J. Derham Cole on January 16, 2001. 

(b)
State v. Zachery Figbig, Indictment No. 00-GS-42-2967



Jury trial- Mr. Figbig was tried for Criminal Domestic Violence of a High Aggravated Nature and was found guilty of Criminal Domestic Violence- Mr. Figbig received a 30-day sentence from the Honorable J. Derham Cole on January 31, 2001.

(c)
State v. James O’Neal Foster, Indictment Nos. 01-GS-42-421; 01-GS-42-423; 01-GS-42-428, and 01-GS-42-441.



Jury trial- Mr. Foster was found guilty of Kidnapping, Burglary 1st degree, Criminal Domestic Violence of a High and Aggravated Nature, and Resisting Arrest (assault)- He received a 30 year sentence from the Honorable Don Beatty on March 1, 2001.


(d)
State v. Kenji Jerome Manning-Indictment Nos. 01-GS-42-1641 thru 01-GS-42-1643



Jury trial- Mr. Manning was found guilty of Murder and two counts of Assault With Intent to Kill. He received a 40-year sentence from the Honorable John C. Hayes, III on April 11, 2001.


(e)
State v. James Edward Hardin-Indictment Nos. 01-GS-42-1424 thru 01-GS-42-1430



Jury trial.  Mr. Hardin was found guilty of two counts of Armed Robbery, two counts of Kidnapping, and two counts of Assault with Intent to Kill- Mr. Hardin received a 30-year sentence from the Honorable J. Derham Cole on May 16, 2001.


(f)
State v. William Marion Mills, Indictment No. 01-GS-42-2052



Jury trial- Mr. Mills was found guilty of Burglary 1st degree and Pettit Larceny. Mr. Mills received a 20-year sentence from the Honorable J. Derham Cole on September 26, 2001.


(g)
State v. Jimmy Dodd, Jr., Indictment No. 01-GS-42-2428



Jury trial.  Mr. Dodd was found guilty of Armed Robbery.  Mr. Dodd received a Life Sentence from the Honorable J. Derham Cole on January 8, 2002.


(h)
State v. Leonard Lee Foster, Indictment No. 02-GS-11-142



Jury trial.  Mr. Foster was found guilty of Felony DUI and Reckless Homicide. Mr. Foster received a 25-year sentence on the Felony DUI (Death) and a 10-year consecutive sentence on the Reckless Homicide charge from the Honorable Gary E. Clary on March 20, 2002. 


(i)
State v. Billy Ray Henson, Indictment No. 02-GS-42-826



Jury trial.  Mr. Henson was found guilty of Armed Robbery; received a Life Sentence from the Honorable J. Derham Cole on June 1, 2002.


(j)
State v. Christopher Clarke Horton, Indictment No. 02-GS-42-1589

Jury trial- Mr. Horton was found guilty of Reckless Homicide and not guilty of Felony DUI (Death).  Mr. Horton received a 10-year sentence from the Gary E. Clary on August 8, 2002.


(k)
State v. Ricky Dennis Gentry, Indictment Nos. 01-GS-42-1298; 01-GS-42-1299; 02-GS-42-4273; 02-GS-42-4274; 02-GS-42-4293, and 02-GS-42-4294.



Jury trial.  Mr. Gentry was found guilty of Accessory Before the Fact of Armed Robbery and Accessory Before the Fact of Assault and Battery with Intent to Kill and not guilty of Murder, Assault and Battery with Intent to Kill, Armed Robbery, and Accessory Before the Fact of Murder. Mr. Gentry received a 30-year sentence for the Accessory Before the Fact of Armed Robbery and a 20-year sentence for the Accessory Before the Fact of ABWITK from the Honorable J. Derham Cole on September 13, 2002.


A large number of cases have been handled and prepared for trial by Barry Barnette and has pled guilty prior to going to trial.  Some of the major cases were:


(a)
State v. Brian Keith Clyburn, Indictment Nos. 99-GS-42-1719 thru 99-GS-42-1721



Mr. Clyburn pled guilty to two counts of Kidnapping and one count of Criminal Sexual Conduct in front of the Honorable J. Derham Cole and received a 30-year sentence on January 18, 2001.


(b)
State v. Julio Cesar Alexander, Indictment Nos. 01-GS-42-718 and 01-GS-42-719



Mr. Alexander pled guilty to two counts of Felony DUI (Death) in front of the Honorable Gary E. Clary and received a 13-year sentence on August 6, 2001.


(c)
State v. Jamie Latroy Manning, Indictment Nos. 01-GS-42-1638 thru 01-GS-42-1640.



Mr. Manning pled guilty to Accessory after the fact of Murder, two counts of Assault with Intent to Kill in front of the Honorable Gary E. Clary and received a 35-year sentence (all sentences were consecutive) on December 4, 2001.


(d)
State v. Warren Jones, Indictment Nos. 01-GS-42-2032 and 01-GS-42-2033



Mr. Jones pled guilty to Armed Robbery and Kidnapping in front of the Honorable Gary E. Clary and received a 20-year sentence on December 7, 2001.


(e)
State v. Michael Chavis Osbey, Indictment Nos. 01-GS-42-1294 and 01-GS-42-1295



Mr. Osbey pled guilty to Murder and Assault and Battery with Intent to Kill in front of the Honorable J. Derham Cole and received a 40-year sentence on March 25, 2002.


The following jury trials were tried with Solicitor Harold G. “Trey” Gowdy:


(a)
State v. Richard Bernard Moore, Indictment Nos. 00-GS-42-617, 00-GS-42-619, and 01-GS-42-2460



Jury trial.  Mr. Moore was found guilty of Murder, Armed Robbery, and Assault with Intent to Kill. He received a sentence of Death by the Jury and issued by the Honorable Gary E. Clary on October 22, 2001.  Deputy Solicitor Donnie Willingham was also involved in this death penalty trial.


(b)
State v. Anthony Michael Owens, Indictment Nos. 01-GS-42-902 thru 01-GS-42-909



Jury trial.  Mr. Owens was found guilty of three counts of Kidnapping, one count of Assault and Battery with Intent to Kill, and three counts of Assault with Intent to Kill. He received a Life Sentence from the Honorable J. Derham Cole on November 15, 2001.


(c)
State v. William C. Seich, Indictment No. 02-GS-42-374



Jury trial.  Mr. Seich was found guilty of Murder. He received a Life Sentence from the Honorable J. Derham Cole on February 27, 2002.


Also involved in the handling of bond hearings, trial motions, and developing the trial docket for the Solicitor’s Office for General Sessions Court.


In Civil Court matters, I was a Spartanburg County Magistrate Court Judge from July 1996 to January 2001.  I was in charge of the Civil Division for four years from July 1996 to July 2000.  I handled the Non-Jury Civil cases for the Spartanburg Magistrate Court as well as the Eviction actions, Claim and Delivery actions, and Default hearings.  I also handled jury trials involving civil actions, as well as criminal cases assigned by the Chief Magistrate.  I also issued arrest warrants, search warrants, held preliminary hearings, and held bond hearings on a limited basis.

14.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  Do not have listing in Martindale-Hubbell- reason unknown.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
None


(b)
state:

Daily

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:
From July 1996 to July 2000 - 90% as the Spartanburg County Magistrate Judge in charge of the Civil Division involving Non-jury and Jury matters. 




From July 2000 to January 2001- 10 % involving Jury trials involving civil matters.  Please also see the answer to question 14(b).  


(b)
criminal:
From July 1996 to July 2000 – 10 % as Spartanburg County Magistrate Court Judge involving Criminal trials, issuing of arrest warrants and search warrants, preliminary hearings, and bond hearings from January 2001 to present; 100 % involving jury trials, motions, bonds, and the scheduling of Solicitor’s Office matters in General Sessions Court.- please also see the answer to question 14(b).


(c)
domestic:
None

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

30%


(b)
non-jury:
70%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Chief Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
State v. Alonzo Mack, General Sessions Indictment No. 95-GS-42-2742.



Mr. Mack was convicted of Murder and Possession of a Firearm during the Commission of a Violent Crime by a jury.  The Defendant was sentenced by the Honorable Paul Burch to a Life Sentence on the Murder conviction and five years on the Possession of a Firearm conviction on May 30, 1996.  Mr. Mack had murdered Darren Wayne Thomas in the front of his apartment witnessed by his three (3) year old daughter.  Mr. Mack was not eligible for parole because of a previous conviction for trafficking cocaine.

(b)
State v. Letha L. Goode, General Sessions Indictment No. 94-GS-42-1613.


Mrs. Goode was charged with Murder and was convicted of Voluntary Manslaughter by a jury for killing her husband, Robert Lee Goode, on Valentine Day (Feb. 14, 1994).  Mrs. Goode was sentenced by the Honorable Sidney Floyd to 18 years on March 28, 1995.  The issue of spousal abuse was used as a possible self-defense during the trial and it was a fairly new defense at the time of this trial.


(c)
State v. Leonard Lee Foster, General Sessions Indictment No. 02-GS-11-142.


Mr. Foster was convicted of Felony DUI (Death) and Reckless Homicide by a jury for death of Cody Keeler (6 years old).  Several legal issues were contested in this case such as:  the use of more than one proximate cause, the use of a suspended license of Mr. Foster as one of the elements of violating a law under the Felony DUI statue, and the use of Habitual Traffic Offender status of Mr. Foster as one of the elements of violating a law under the Felony DUI statue.  Mr. Foster received a 35-year sentence from the Honorable Gary E. Clary on March 20, 2002.


(d)
State v. Michael McCravy, General Sessions Indictment No. 90-GS-42-4110.



Mr. McCravy was charged with Murder and was convicted of Voluntary Manslaughter by a jury.  He was also involved with the murder of two other possible individuals in the State of New York and with another person in the State of South Carolina.  He had no prior criminal record prior to his conviction in this trial.  He received a sentence of 20 years from the Honorable James Lockemy on September 3, 1992.


(e)
State v. Anthony Michael Owens- General Sessions Indictment Nos. 01-GS-42-902 thru 01-GS-42-909.


Jury trial.  Defendant was found guilty of three counts of Kidnapping, one count of Assault and Battery with Intent to Kill, and three counts of Assault with Intent to Kill- received a Life Sentence from the Honorable J. Derham Cole on November 15, 2001. The Defendant was one of the most dangerous individuals prosecuted in South Carolina and Georgia at that time.  He had also been charged with Murder, Two Counts of Kidnapping, and Armed Robbery in the State of Georgia.  He has also been charged with Kidnapping and Criminal Sexual Conduct in the 1st Degree in Orangeburg and Lexington counties, as well as Kidnapping and Armed Robbery in Laurens County.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  None.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Appointed as a Spartanburg County Magistrate Court Judge from July 1996 to January 2001. The Magistrate Court has jurisdiction of Civil Matters up to $7,500.00, all landlord and tenants matters involving evictions and failure to pay rent, claim and delivery matters, all criminal matters up to 30 days and/or $500, Transfer Court involving all crimes transferred from the Court of General Sessions that carry up one year in prison and a $1,000.00 fine, bond hearings on all crimes that carry a sentence less than Life imprisonment, issuing arrest warrants, issuing search warrants, preliminary hearings and judicial sales.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
George T. Rammantanin v. McDaniel Leasing, Abed Armaly, and Kelly Harris, Spartanburg County Magistrate Court Case No. 97-13288 affirmed on appeal in Spartanburg County Common Pleas Court Case No. 97-CP-42-2671 by the Honorable Henry F. Floyd.


(b)
Delbert Tangeman v. Barry and Alice Mallek


Spartanburg County Magistrate Court Case No. 99-10242 affirmed on appeal in Spartanburg County Common Pleas Court Case No.:  00-CP-42-1318 by the Honorable Gary E. Clary.


(c)
Marco Gambuzza v. Greg Godbout d/b/a Team Motorsports, Inc.


Spartanburg County Magistrate Court Case No. 97-15268 affirmed on appeal in Spartanburg County Common Pleas Court Case No.:  98-CP-42-1783 by the Honorable Thomas J. Erwin.


(d)
Britton Norwood Ballenger v. Jeff D. Moss and Betty Ballenger vs. Jeff D. Moss.



Spartanburg County Magistrate Court Case No.:  96-11177 affirmed on appeal in Spartanburg County Common Pleas Court Case No. 97-CP-42-760 by the Honorable Roger L. Couch.


(e)
Waylon M. and Gloria J. Sasser v. Jimmy L. Brock.



Spartanburg County Magistrate Court Case No.:  97-502 affirmed on appeal in the Spartanburg County Common Pleas Court Case No. 97-CP-42-1352 by the Honorable C. Victor Pyle, Jr. 

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Chemistry and Physical Science teacher at Travelers Rest High School for the Greenville County School District in Greenville, South Carolina from August 1988 to June 1990.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  None.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
West Virginia Bar;


(c)
South Carolina Summary Judges Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Member of the South Carolina Football Officials Association (SCFOA).



Received the Carol Blackwell Award as District Two’s outstanding official for the 2000 Football Season;


(b)
Member of the National Youth Sports Coaches Association (NYSCA);


(c)
Member of the Westminster Presbyterian Church in Spartanburg, South Carolina.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


(a)
Member of the Commission on Judicial Conduct as a Magistrate from December 1997 to January 2001;


(b)
Received the Greater Spartanburg Optimist Club award for excellence in prosecution for 2002.

48.
Personal References:


(a)
Laurie and Jill Williams



117 Beechwood Drive, Spartanburg, S.C. 29307
(864)-585-7010  


(b)
R. Lee Smith



382 Twin Bridge Road, Gaffney, S.C.29341

(h) (864)-487-4448 










(w) (864)-488-2265


(c)
Richard E. Jabbour



116 Fernbrook Circle, Spartanburg, S.C. 29307
(h) (864)-573-5658










(w) (864)-582-3406


(d)
Jeff and Vicki Schwartz



668 Glendalyn Ave, Spartanburg, S.C. 29302
(h) (864)-542-9610










(w) (864)-583-6307


(e)
Bob Tillotson



First Piedmont Federal Bank



901 E. Main St., Spartanburg, S.C. 29302

(864)-587-5100.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Barry J. Barnette


September 26, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has primarily focused on nine evaluative criteria, and has included a survey of the bench and bar, a SLED and FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, investigation of your compliance with state and ethics laws, search of newspaper articles in which your name may appear, a study of any previous screenings and check for economic conflicts of interest.  We haven't received any affidavits in opposition to your election, nor are there any witnesses here to testify.  Do you have a brief opening statement you'd like to make at this time? 

MR. BARNETTE:
Yes, sir, I do.  I would like to thank the Commission to allow me to be here and be considered for this position.  I appreciate them looking at my professional as well as my personal qualifications in this situation.  Basically, as a teacher, as an assistant solicitor and deputy solicitor in the Seventh Circuit, as well as Spartanburg Court Magistrate Court Judge and member of judicial conduct at one time, I appreciate the Commission looking at these things and considering me for this high honor.  It is a privilege to be here.  I thank you.  

CHAIRMAN DELLENEY:
Thank you, Mr. Barnette.  At this time answer any questions our counsel might have for you.

MR. GENTRY:
Thank you, Mr. Chairman.  Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Mr. Barnette has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional or statutory qualifications, office administration and temperament.  That statement was provided to all the Commission members earlier and is included in your notebooks.  I have no concerns with the statement provided by Mr. Barnette, and with the Commission's approval I would ask those questions be waived in the public hearing today.  I also ask that the statement be entered into the public record at this time. 

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Barry Joe Barnette

Address: 

15 Beechwood Drive, Spartanburg, South Carolina 29307

Home Telephone:
(864)-583-9309

Work Telephone:
(864)-596-2575

E‑Mail Address:
bbarnette@spartanburgcounty.org

1.
Why do you want to serve as a Circuit Court Judge?  Serving as a Circuit Court Judge would be a very challenging and rewarding position.  If given the chance, I feel that I could make a difference with my experience both in criminal and civil law matters, my openness and willingness to communicate, and my ability to work with others.  A judge has a great influence on all the parties that appear in front of him.  It is important for a judge to have experience in the legal issues that he or she would face and show the right temperament in listening and in ruling on the issues and facts presented to the Court.  I would like to have the opportunity to provide an atmosphere where the parties can have confidence in their judicial system.  It would be a great honor and privilege to be a Circuit Court Judge in our state.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I believe ex parte communications should not be allowed except in those rare situations where the Court rules allow them, such as the scheduling of hearings or cases or motions concerning the payment of experts in death penalty cases.  I do believe judges should be available to both parties in those instances where the attorneys for both parties wish to discuss matters in chambers but not ex parte.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Obviously, a judge should recuse himself or herself in situations where he or she has a direct financial or family interest in a case.  I do not believe that a judge has to recuse himself or herself merely because they have had some de minimis previous contact with a party.  I would follow the Rules of Judicial Conduct involving these types of situations.  I would err on the side of recusal to avoid even the appearance of a conflict.  Merely having a personal relationship with a legislator or having a former associate appearing before a judge does not automatically necessitate a recusal, but judges should be ever mindful of public perception and strive to ensure that all parties and the public have confidence in the outcome of a matter and the manner in which the outcome is achieved.  

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would give great deference to that request because I would want both parties to feel that they have received a fair trial or hearing in front of me.  I believe that when a judge discloses something of this nature to a party, the judge wants to give that party a chance to request a recusal if they feel that they cannot receive a fair trial or hearing.  I would grant a recusal motion in this situation.  Again, it is important to err on the side of recusal unless the request is frivolous or made for the purpose of merely selecting another judge.  It is vital that the public and the parties have confidence in the justice system.  In that regard, I would not view requests for recusal as personal attacks on my integrity.  And I would strive to make the decisions recusals myself when possible to avoid putting attorneys in the sometimes uncomfortable position of asking a judge to recuse himself or herself.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  Again, I would err if at all on the side of recusal.  With other judges available to hear matters there is no need to jeopardize the integrity of the justice system by remaining on a case where there is even a hint of a legitimate appearance of impropriety.  In short, I would recuse myself in all instances where there were an appearance of financial or familial involvement by me.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I would follow the Rules of Judicial Conduct and not accept any gifts or social hospitality unless it was for a room and travel expenses in working to develop the practice of law on the whole.  An example of this situation would be the teaching of a class to law students or fellow attorneys on an area of the law such as evidence.  My own personal code of conduct would likely be even more restrictive than the Rules of Judicial Conduct.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report it to the Commission of Lawyer Conduct or the Commission of Judicial Conduct as stated by our code of ethics.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?


In situations where I have attorneys representing both sides, I would probably ask the attorney on the side that prevailed to draft an order if I ruled on the case from the bench.  If I took the matter under advisement, I would contact both parties at the same time by conference call and ask the prevailing party to draft the Order.   I would ask for the draft to be sent to the attorney representing the other side and to myself to be reviewed.  If there were no objections by the other attorney or myself within 7-10 days, I would sign the Order.  If the attorney on the side that did not prevail had an objection to the Order, I would ask both parties to have a conference call or meeting with me to settle any objections to the proposed Order and to make any changes to the draft.  If one or both parties cannot agree to the draft, I would draft my own Order and have it sent to both parties to review and hear any objections as soon as possible.  Then the Order would be signed and given to both parties as soon as possible.  


In cases involving conflict between both parties or in cases where one side is not represented by an attorney, I would draft my own Order rather than having either side to draft the Order. Some individuals do not understand this process and believe any time that a judge asks one party to do something and not the other one, that the Judge is giving favorable treatment to that party.  The best course if possible is for judges to draft their own Orders.  At a minimum the non-prevailing party needs to receive the same information that the court receives and the non-prevailing party an opportunity to be heard before an Order is signed.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?

The Office would use a “ticker” system on our computer to keep track of deadlines as well as develop a “backup” system with the Clerk of Court’s staff to maintain deadlines on Orders, Hearings, Motions, Non-Jury matters, and Jury matters.  I believe mattes should be ruled upon as quickly as the facts and other court related matters allow.  As a practicing attorney myself, it is sometimes frustrating to have to continually remind a judge that a matter has not been ruled upon.  Having experienced this frustration, I would be even more mindful of the need to make timely decisions.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  A judge should read and follow the law and not allow his personal opinions to affect his application of the law.  Judges must not be the leader in public policy, but follow the law and apply it fairly to all parties that appear before him.  A judge’s job is not to make new laws but to construe the law as best that judge is able to do so.  Persons with consistent policy concerns and issues are probably better suited for another branch of government. 

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I would like to continue to teach and educate lawyers and the public about our Laws and our system.  (For example, teaching evidence to New Magistrates). I also enjoy speaking at CLEs and to students.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  I am fortunate to have prior experience as a Magistrate Court Judge for four and half years.  My family understands my dedication to my work at any level.   My wife and I have always had an open line of communication between us as well as our children.  We discuss situations in which someone may have questioned my actions as a judge or as the principal deputy solicitor.  There have been instances where my children have been exposed to other children in which the Solicitor’s Office or myself have prosecuted their family members.  We have discussed these situations and how to handle them, if needed.  I would not discuss the individual cases or their merits with anyone in my family.  

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:


I would take a much harder look at these individuals because a person’s prior record would be a big influence concerning the sentence that they would be given.  I would give a person with a substantial prior record a stiffer sentence than a person without or little prior record.  I would also consider what the prior record consists of.  Persons who continually engage in the same conduct are clearly not learning from their prior violations.  I do not, however, have iron clad rules such as giving the maximum sentence for all repeat offenders.  It sounds cliché but all cases really are different and I would be open to an argument as to why a repeat offender should not be treated more severely than a first time offender.

b.
Juveniles (that have been waived to the circuit court):


I would probably look at a type of sentence involving probation and supervision if possible. The problem with sending juveniles to the Department of Corrections is that you are sending him or her to a “College of Crime.”  The juvenile is more likely to be repeat offender, and as a judge, you would like to avoid that situation.  However, most juvenile cases that are waived to the Circuit Court are usually of a very violent and serious nature and cannot be given probation because of the nature of the crime or the sentence range of the offense.  

c.
White collar criminals:

I would look at these criminals very seriously because the defendants that commit this type of crime usually knew exactly what they were doing when they committed the crime.  I would welcome input from the victims and the solicitor, in addition to the defense, on these types of crimes because restitution is a major issue to them usually in these situations.  However, we are having a larger and more complex types of white-collar crime in our society in which we need to have stiffer penalties to help deter them.    

d.
Defendants with a socially and/or economically disadvantaged background:

This could be viewed as a mitigating factor in sentencing of defendants with this type of background, but it would have to be weighed with all of the other points involved with sentencing the defendant such as the type of crime, prior record of the defendant, his or her involvement in the crime, as well as other types of factors.  Merely having a disadvantaged childhood alone does not mitigate the commission of violent crimes.  It would be a factor I considered in addition with other factors and I would be primarily focused on the nature of the crime.

e. Elderly defendants or those with some infirmity:

This factor could also be weighed as a mitigating factor in sentencing because of the type of resources that the Department of Corrections has available at this time for elderly defendants or defendants with some type of illness.  However, the factor would still have to be weighed with all of the other points mentioned in the answer listed in part (d) of this question.  Merely being infirm or older alone should not result in a less severe sentence for a defendant.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge should treat people the way that he or she would want to be treated if the positions were reversed.  Judges should always show great understanding and patience to any party in their courtroom, chambers, and in public.  Judges should take their responsibilities and their position seriously but not necessarily themselves.   Being a judge is an honor and a responsibility.  I have been a practicing attorney and I know what it is like be around judges with less than perfect temperaments.  I will always be mindful of the difficulties of practicing.  Litigants before me may not always like my rulings but I hope they will always feel they have been treated respectfully and fairly.  

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  They apply seven days a week and twenty-four hours a day.  Judges should always conduct themselves appropriately no matter the circumstance or occasion.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  No, anger is never appropriate in dealing with anyone in the Courtroom.  The Judge has to maintain control of himself or herself in order to maintain control of the courtroom.  If a Judge loses control of his or her emotions, they cannot maintain the proper control and decorum in their courtroom.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Barry J. Barnette
Sworn to before me this 26th day of September, 2002.

Notary Public for S.C.
MR. GENTRY:
Thank you, Mr. Chairman.  Also included in your notebooks is a copy of Mr. Barnette's personal experience statement. One final procedural matter I note for the record, based on testimony contained in Mr. Barnette's PDQ which was introduced earlier into the record, Mr. Barnette meets the constitutional or statutory requirements for this position regarding age, residence and years of practice.  Mr. Barnette, why do you want to serve as Circuit Court judge? 

MR. BARNETTE:
I think I have the experience and the knowledge of being on the bench once before as a Magistrate Court Judge.  And with my legal experience I feel like I could be an asset on the bench.  I enjoy the study of law, I enjoy working with the law, enjoy working with people, and I think I could do that.  I think I can do that from the Circuit Court Bench. 

MR. GENTRY:
Mr. Barnette, can you be a little more specific about how your legal and professional experience has prepared you to be a Circuit Court Judge?  

MR. BARNETTE:
I started out after going to law school.  I did go to teaching school for two years.  I taught in high school chemistry and physical science.  And working with people there, you have to learn to work with high school kids and their parents, and so forth.  Then I went back to law in private practice.  In private practice I saw different areas from Family Court to Federal Court, Circuit Court and even Magistrate Court level.  And then became assistant solicitor in the Seventh Circuit for five and a half years.  There, obviously, I dealt with criminal matters, and I was fortunate enough in July 1996 to be appointed to the Spartanburg County Magistrate Court bench. I was there for four and a half years.  Four out of the four and a half years I was in charge of the civil division.  I dealt with civil matters there.  I dealt with eviction, criminal to CDV cases, as well as claim delivery cases and the non-jury on the jury docket, and deal with civil and criminal matters in those areas.  And then I came back to the Solicitor's office almost two years ago.  There I have been the principal deputy solicitor dealing with criminal cases of all types, as well as the docket and the running of the office for the Solicitor. 

MR. GENTRY:
Mr. Barnette, as you mentioned, the majority of your legal career here in South Carolina you spent serving in the Solicitor's office.  Do you think that it would be a hindrance due to the fact that you haven't been involved in a lot of civil matters in Circuit Court?  Do you feel that is a hindrance to your ability to be a Circuit Court Judge?  

MR. BARNETTE:
No, I don't.  I was fortunate to be in private practice before I came to the Solicitor's office.  Also, when I became Magistrate I was in the civil division four years, dealing with civil cases of all types and all ranges.  And I was fortunate to have members of the bar obviously educate me more so on civil side.  Obviously, when you have good attorneys appear in front of you they can educate you as well as anybody on the bench to what you need to look at and what you need to do. 

MR. GENTRY:
Do you feel like there are any other areas of law you need to study up on and prepare for in order to be an effective Circuit Court Judge?

MR. BARNETTE:
I feel like I have the qualifications for it.  Obviously, it is a position when you deal with the law you have to keep on studying, you have to keep working and learning it.  It is a learning process every day of your life.  Especially when you go to the courtroom, it doesn't matter if you go as an attorney, as a member of the bench.  You have to keep learning.  You learn every day.  And I feel like that's something I keep doing and keep growing in that respect. 

MR. GENTRY:
Mr. Barnette, although you addressed this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor for a Circuit Court Judge? 

MR. BARNETTE:
I think a judge has to treat people like he expected to be treated or she expected to be treated.  Obviously, you are in a high position.  You are in position where you are the authority position in that situation.  And you must handle yourself as such.  Obviously, you hold the upper hand.  I've seen situations where I feel like judges use great temperament and great judgment and other times they haven't.  And I feel like as a judge you need to do that.  You need to look at the situation, and you are the one in control of that situation.  And you need to be in control.  If you get out of control then obviously it will get out of control for that position.  That's something each person when you go on the bench needs to know. 

MR. GENTRY:
Have you sought or received a pledge of any legislator prior to today?

MR. BARNETTE:
No, I haven't. 

MR. GENTRY:
Have you requested any third parties to contact any legislator on your behalf?  

MR. BARNETTE:
No, I haven't. 

MR. GENTRY:
Have you contacted any members of this Commission?

MR. BARNETTE:
No, I haven't.  Other than just brief passing in the courthouse or whatever just to speak to them, and so forth. 

MR. GENTRY:
Do you understand the 48-hour rule?  

MR. BARNETTE:
Yes, sir, I do.  

MR. GENTRY:
Can you explain that rule? 

MR. BARNETTE:
What I understand is after the screening here a report has to be handed out.  And 48 hours after that report is handed out and we are notified that we can contact legislators about commitments after that. 

MR. GENTRY:
Thank you, Mr. Barnette.  I note the Upstate Citizens Committee reported that Mr. Barnette is a most competent lawyer; that his qualifications greatly exceed the expectations set forth in the evaluative criteria.  Mr. Chairman, without objection I would ask the Citizens Committee report be entered into the record. 

CHAIRMAN DELLENEY:
It will be done at this point in the transcript. 

MR. GENTRY:
Thank you, Mr. Chairman.  I just note for the record any concerns raised during the investigation and interviews regarding this candidate were incorporated into the questioning of this candidate today and/or the files that you have before you.  Mr. Chairman, I have no further questions. 

CHAIRMAN DELLENEY:
Does any member of the Commission have questions for Mr. Barnette?  There being no questions, Mr. Barnette, this concludes this portion of the public hearing screening.  I would again remind you of the 48-hour rule.  If at any time the Commission needed to reconvene and bring you back before us and continue the public hearing part of your screening we could do so.  I would remind you of the 48-hour rule and thank you for participating in this process and for being willing to serve as a Circuit Court Judge.  I hope you have a safe trip back to Spartanburg.

MR. BARNETTE:
Thank you, sir.  Thank you, all members of the Commission. 

CHAIRMAN DELLENEY:
We have before us today Mr. W. Michael Hemlepp, who is the assistant solicitor for the Sixth Judicial Circuit running for a Circuit Court At-Large Seat 5.  Mr. Hemlepp, if you would please raise your right hand and swear to tell the truth. 

W. MICHAEL HEMLEPP, being first duly sworn, testified as follows:

CHAIRMAN DELLENEY:
Do you want to make any updates or any changes to your personal data questionnaire?

MR. HEMLEPP:
I do not believe so, Mr. Chairman. 

CHAIRMAN DELLENEY:
Do you object to our making that a part of the record of your sworn testimony? 

MR. HEMLEPP:
No objection.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Circuit Court At Large Seat #5

NAME:



Mr. William Michael Hemlepp, Jr.

HOME ADDRESS:

3845 U.S. Highway 321 North, Winnsboro, S.C. 29180

BUSINESS ADDRESS:
Post Office Box 728, Chester, S.C. 29706

E-MAIL ADDRESS:

hemlepp@chestertel.com

TELEPHONE NUMBER:
(home): 803-635-5615





(office):803-377-1141

2.
Date and Place of Birth:  October 14, 1965, at Albany, Georgia.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Married on June 4, 1988, to Elizabeth Blair Barrineau Hemlepp.  Never divorced.


Children:  William Michael, III, age 10, born June 2, 1992, and Patricia Elizabeth Blair, age 5, born October 10, 1996.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel, 1984–1988, B.A. Political Science;


The University of South Carolina School of Law, 1988-1991, Juris Doctor.
8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina Bar Admitted May, 1992. Took Bar Exam Twice.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held. 

The Citadel


Freshman Year: Intramural Volunteer, Fine Arts Volunteer, Debate Team;


Sophomore Year: Academic Corporal, Intramural Athletics;



Junior Year: Training Cadre, Dean's List, Academic Sergeant, Elected Junior Class Secretary-Treasurer;



Senior Year: Dean's List.


U.S.C. School of Law



Phi Delta Phi, Hurricane Hugo Relief Committee Chairman;

Clerked for McDonald, McKenzie, Fuller, Rubin and Miller, Columbia, S.C.;



Third Year - Bankruptcy Clinic.

10. Briefly describe your continuing legal or judicial education during the past five years.

I have carried the maximum number of extra CLE hours from one year to the next every year for the past five years.  My Continuing Legal Education Hours, including the mandatory Ethics hours, I received from the following sources:


(a)
The Annual South Carolina Solicitors Conference;


(b)
The National District Attorney’s Association Annual Summer Conference;


(c)
Various courses by the National College of District Attorneys.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  I have taught several “legals” classes for local law enforcement officers, teaching constitutional as well as South Carolina criminal law procedure and principles.  I have also taught several classes to the Tri-County Summary Court Judges Association. These include classes on Criminal Domestic Violence, Warrants, Bail and Bonds, and Criminal Trial Procedure. In addition, I participated in a Driving under the Influence training for lawyers, law enforcement officers and summary court judges held earlier this year that was organized by the South Carolina Commission for Prosecution Coordination.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13. List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All South Carolina State Courts;


United States District Court for South Carolina, Admitted 6-4-92.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.



My first position as a lawyer after graduation from law school was as the sole associate with the North Charleston based firm of Wooddy, Bargmann, Cisa, Styles and Dodds.  This was primarily a real estate oriented firm, although there was an active civil practice in which I assisted and I started a domestic practice for the firm.  I would routinely assist the partners of the firm in civil litigation. This included motions practice and discovery in addition to assisting the trial of the case on its merits on occasion.



I left that firm to open my own practice with the Honorable Mendel J. Davis in North Charleston.  Davis and Hemlepp was a criminal and civil litigation practice, although I also had several corporate/business clients for whom I handled routine non-litigated matters, particularly the negotiation and drafting of contracts or the creation of partnerships.  I also had a small bankruptcy practice which I sought to develop because of my experience with the Bankruptcy Clinic my third year in Law School.



In 1994, we moved to my wife’s hometown of Winnsboro and I opened a private practice for a year while also prosecuting part-time for the Sixth Circuit Solicitor, John R. Justice.  My practice was solely a litigation practice, in that I referred real estate and probate matters to other local lawyers.  70% of my practice was domestic.



I closed my practice and began prosecuting full-time in 1995.  In the fall of 1997, I was promoted to Senior Assistant and have held that position ever since.  I have handled all levels of criminal matters, from homicides to traffic offenses, in General Sessions Court and I have represented the State of South Carolina in Common Pleas Court, Family Court, Magistrate’s and Municipal Court and Probate Court.



I have been a prosecutor for Solicitor John Justice since 1994.  As the senior assistant responsible for Chester and Fairfield counties, I have had input into every aspect of criminal prosecution.  In addition, because our office has a very small staff, the breadth of my experience includes the administrative functions in which other assistant solicitors do not participate.  This would include working with The South Carolina Judicial Department in tracking warrants, working with the magistrates in setting policies for bonds, revocations, preliminary hearings and other matters.  I am responsible at this time for the management of the criminal docket, the trial of major felonies, drug forfeitures, mental health commitments, overseeing the juvenile prosecution staff, and representing the office to the various elements of the criminal justice system.



I have personally handled more criminal cases than I can count.  My personal estimate is that I have tried more than 100 cases in circuit court to a jury verdict in the last five years, although I have not researched the issue.  To the best of my knowledge, I have prosecuted more than a dozen homicides.



Unlike many prosecutors, I came to the Solicitor's office from private practice.  My private practice had a large domestic relations component, but I also handled various civil matters.  My civil practice was almost solely plaintiff work and mainly personal injury, although I had a small number of business cases.  I have maintained a working knowledge of the South Carolina Rules of Civil Procedure because of my continued role in drug forfeiture cases. In the Sixth Circuit, we file drug forfeiture cases in Common Pleas Court, but none of them have resulted in a trial on the merits.   My weakness in the area of civil practice would be that I have not litigated a civil matter in many years.  I have always read the advance sheets from the Supreme Court and will continue to do so.



After the Supreme Court changed the appointment rules for General Sessions Court, and after it became clear that civil lawyers would appointed into criminal cases, the York County Bar produced an innovative seminar in Rock Hill to briefly introduce civil lawyers to the criminal justice system.  I was asked to be one of the presenters that day and, after giving the lawyers present a brief introduction to General Sessions court in Chester, I made the following observation.  Too many civil lawyers come to criminal court assuming that they are not prepared to practice criminal law, when in reality criminal and civil law have many common traits.  Advocacy is neither criminal nor civil.  Ethics is neither criminal nor civil.  A lawyer's ability to explain legal concepts and to evaluate proof is neither criminal nor civil. Negotiation is neither civil nor criminal. Civil lawyers will bring the many talents they possess to criminal court as soon as they learn the details of the crime, assess the strength of the proof and negotiate a plea, if necessary, or explain their case to a jury.



I believe that this principle would operate in reverse as well.  Although I have not personally tried a civil case in many years, I expect that all judges have a learning curve for their first few years on the bench, without regard to their background.  I do understand the rules of evidence.  I do understand the roles of the Judge, the Jury and the Law as it applies to litigated matters.  I recognize that I have a lot to learn, but I do not feel that I am disadvantaged by that.  Any new judge has a lot to learn.  I would be no exception.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  As a full-time employee of the State of South Carolina, I am not listed in Martindale-Hubbell, as far as I know.  

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
None


(b)
state:

100%

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

5%

(b) criminal:
95%

(c)
domestic:
(I have included juvenile cases with criminal, although I frequently appear in Family Court on behalf of the State.)

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?  This question is difficult because of the number of cases I have handled.  It is my belief that I have tried more jury trials in the Sixth Circuit than most of the other lawyers for the past several years, but the great majority of the total number of cases I have handled have resulted in a guilty plea.  I estimate that I have personally handled more than 1,000 cases in the past five years, some were complicated major felonies, but the great majority, numerically, were routine pleas.  I do not know how to accurately calculate percentages for this question.


(a)
jury:


(b)
non-jury:


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I have served as sole counsel most of my career, with few exceptions.  There have been some homicide trials in the circuit during which I assisted Solicitor Justice with the prosecution of the case, but my role was usually limited to DNA, serology and toxicology or mental health because of my comfort with and interest in these areas of forensic science.

19. List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Fletcher v. The College of Charleston, et al.  This case was my first jury trial and was publicized more than I wished. The case was a federal civil rights suit under Section 1983 in which I represented a street preacher who was twice arrested while preaching at the College of Charleston.  I did not bring the suit, but rather represented the plaintiff in a family court matter in Richland County at the time.  A public interest advocacy group called the American Center for Law and Justice, founded by Pat Robertson, had brought the suit in the plaintiff’s behalf and, when the publicity died down, moved to be relieved as counsel.  The plaintiff, with a lawsuit in his name pending in federal court and more than ten depositions scheduled, hired me to finish the case.  The case was not properly researched prior to filing the suit, in my opinion, but I was too young and lacked the confidence to question lawyers of much greater experience than mine.  As a young lawyer who had never spoken to a jury before, I had the opportunity to work with the President of the College of Charleston, Alex Sanders, and depose the Chief of Police, Reuben Greenburg and several other notable Charlestonians.  The case went to trial before the Honorable Sol Blatt, who was a gentlemanly and gracious judge.  The federal case was properly resolved with a directed verdict against the plaintiff for failure to prove a “pattern of discriminatory conduct”, as required by Section 1983, because the two arrests were by different law enforcement agencies.  In granting the directed verdict, Judge Blatt was kind and complimentary and gave me an excellent introduction to the world of litigation.  After I moved to Fairfield County, my law partner sued in state court and settled the case.  In addition, I had to work out a settlement with the ACLJ to pay for the costs of the case.  This case was certainly significant to me as an unusual introduction to the jury system and for the opportunity to practice before Judge Blatt.


(b)
I represented a woman in Dorchester County whose first name was Linda.  (I would rather not publish her name due to privacy interests).  A very timid and mousy person when I met her, she had been mentally abused by her domineering husband for many years prior to coming to my office for a divorce. She described to me, for example, that although she was a professional person who earned a substantial living, she was allowed only a small allowance of money and had to give him receipts for every expenditure.  He mapped out a route for her to drive to work and would daily check the mileage on her car to make sure she did not deviate from that route. I filed for divorce in her behalf, although she was very frightened.  During the pending action, the defendant broke into her home, tied her to a chair and threatened to kill her.  After having bond posted, but prior to the hearing for the Rule to Show Cause which I served upon him for violation of a restraining order, he broke into her house again.  This case was an endless series of abuse, stalking and harassment.  He lost his job as a result of his growing obsession with his estranged wife, thereby reducing the marital income by more than 50%.  I assisted her in getting an apartment which was secluded. He followed her home from work one day and hid in her car during the evening.  The next morning, he kidnapped her, telling her that he intended to drive her to North Carolina where she was led to believe that he was going to kill her.  The husband was apprehended in a routine traffic stop at which point she jumped from the car and ran away.  He was arrested, prosecuted and imprisoned.  From prison, he fought the equitable apportionment of assets, including the couples' individual retirement accounts, and fought the bankruptcy we used to get my client back on her feet.




This case was significant to me for several reasons.  First of all, I was quite proud of the personal progress my client made throughout this ordeal. By the end of the case, she was a vibrant and empowered person who was able to hold her head up and take care of herself.  I have heard that she continues to do well and I believe I helped her with that process. The case was professionally significant because, although it began as a routine divorce, it touched upon so many different issues: family law, domestic violence, criminal law, bankruptcy law, and insurance law.


(c)
State v. Lawrence Bunnell.  The defendant in this case was charged with multiple counts of criminal sexual conduct with a minor.  Mr. Bunnell had been charged with sex crimes against children at least four times prior to the Chester charges that I had handled in various locations but had never been convicted.  After the police investigated the case, I was able to determine that several different victim survivors, in various parts of South Carolina, had been sexually assaulted.  I planned to use the testimony of the victim survivors pursuant to State v. Lyle.  In the end, the defendant pled guilty and received what I believe to be a fair and substantial sentence.  This case was the most egregious child sexual abuse case that I have personally handled.


(d)
State v. Jimmy Lynn Sweat.  The defendant in this case was walking along Highway 34 between Kershaw and Fairfield Counties when he saw a young woman, who was the daughter of a respected and well-known law enforcement officer.  He offered her a ride, which she accepted, and the ride ended in her being brutally beaten, repeatedly and violently raped and then left, naked, duct-taped to a tree and left to die.  She bravely escaped and ran unclothed into the road to flag down a passing motorist. Law enforcement, through forensic evidence including DNA and microscopic examination of the duct tape, was able to solve this heinous crime.  The defendant eventually pled guilty and received a very substantial sentence.  This case is significant to me because it was my first in-depth introduction to DNA and because of its brutality.  I also was touched by the courage and strength of this young woman.


(e)
Cases can be significant for many reasons. While this case is not significant to the public at large, it is very significant to me. Again, I do not want to identify the case publicly due to privacy issues of the parties.  There was a trial last year in which the victim claimed a pattern of horrible abuse and stalking at the hands of a man with whom she had previously had a romantic relationship.  The abuse was documented by the police department and incident reports filed by various officers responding to the 911 calls by the victim.   The head of the law enforcement agency involved asked me personally to help this woman who was having a difficult time.  I interviewed her twice before we began the trial of her stalker.   During the interviews, she informed me of a fact that she did not want known in the community and that was not directly relevant to the trial.




The trial went very well and my victim was a wonderful, intelligent witness.  Onlookers in the courtroom were convinced of his guilt and eventual conviction. After closing arguments, but before the jury instructions, the trial judge broke court for the day to resume the next morning.  During my thirty minute drive home, I began to be concerned as I considered the testimony.  That evening, I called the Sixth Circuit Victim-Witness Coordinator at her home to discuss my concerns only to find out that she had the same questions.  From the information supplied to the victim-advocate, which I did not know and which did not appear directly relevant at first, and from the information I knew, we were able to determine that the testimony of the victim on the witness stand was untruthful.  She had lied.  A review of our case convinced us of the defendant's innocence.  We confronted the victim the next morning and upon gentle questioning, she ran from the room and left the building.  I realized that we were right, but (1) we would never be able to prove perjury and (2) to reveal too much would injure more people than it would help.




When court began, outside of the presence of the jury I moved for dismissal of the charges with prejudice, but gave my apologies to the court that I was unable to give a grounds.  Of course, defense counsel consented and the case was dismissed.  It was a difficult decision to take a felony trial and give up.  But this case was significant to me because I feel that my ethical nature was being tested and that I passed.  I had caught victims lying before, but this was the first case to go so far before I discovered the truth.  It is a prosecutor's ethical duty to serve justice, not to win cases.  I feel that justice was served by that dismissal.

20. List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  I have not handled any civil appeals.

21. List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  I have not handled any criminal appeals, other than appeals to circuit court from magistrate’s court.

22.
Have you ever held judicial office?  I have never held judicial office.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable.

24.
Have you ever held public office other than judicial office?  Although I am active in my community, I have never held public office.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office.  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Not applicable.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Not applicable.

29.
A complete, current financial net worth statement was provided to the Commission.

30. Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  Years ago, I had an extensive guardian ad litem practice as a practicing lawyer in the Sixth Circuit.  There are a small number of persons (less than five) who personally owe guardian ad litem fees.  Although I have never sought to collect those fees legally, and still do not wish to do so, I would feel reluctant to preside over a case involving those persons because of the appearance of impropriety.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  This question is not applicable to me.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  This question is not applicable to me.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  I have always paid my bills and accounts.

34.
Have you ever been sued, either personally or professionally?  I have never been sued.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  I have never been a lobbyist.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  I have received nothing of value from any lobbyist or lobbyist’s principal.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  There have never been any allegations against me of this nature.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  There have never been any allegations against me.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.  I do anticipate that I will be having some stationery printed. If so, I will report to the House and Senate Ethics Committees any expenditures greater than $100.00.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  I have stayed resoundingly within the ethical proscription against receiving pledges, directly or indirectly, and none have been requested or promised by myself or any person on my behalf.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  I have asked friends and colleagues to contact members of the General Assembly, but I have been very careful to lay out that no contact can be made until the 48 hour rule has been satisfied.  To my knowledge, no member of the General Assembly has been contacted on my behalf other than by myself.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  I have collected no funds for my candidacy.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a) South Carolina Bar; 

(b) S. C. Criminal Law Council;

(c) Fairfield County Bar;


(b)
National District Attorney’s Association;


(c)
South Carolina Law Enforcement Officers’ Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Palmetto Citizens Against Sexual Assault; Board Member 2000-2002; Vice-President, 2002-2003; Named Solicitor of the Year, 2000;


(b)
South Carolina Coalition Against Domestic Violence and Sexual Assault; named S.C. Solicitor of the Year, 2000-2001;


(c)
Fairfield County Historical Society; Former Board Member; Former President;


(d)
First United Methodist Church, Winnsboro, SC; President, United Methodist Men’s Club, 2000-2001;


(e)
Fairfield-Chester Citadel Alumni Club; Charter Member;

(f) Richard Winn Academy, Winnsboro, SC; Board Member, 1998-2001;

(g) The American Powerlifting Association.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:


(a)
The Hon. Thomas B. Barrineau, Jr.



1944 Pompano Drive, Garden City, S.C. 29576
843-651-5492


(b)
The Hon. Mendel J. Davis



940 Johnny Dodds Blvd, Mt. Pleasant, S.C. 29464


(c)
The Hon. John R. Justice



Sixth Circuit Solicitor



Post Office Box 728, Chester, S.C. 29706

803-377-1141


(d)
The Hon. Herman Young



Fairfield County Sheriff



Post Office Box 387, Winnsboro, S.C. 29180

803-635-4141

(d) Robert Drake 


Bank of Ridgeway



Winnsboro, S.C. 29180

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  W. Michael Hemlepp, Jr.

October 1, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has primarily focused on nine evaluative criteria, and has included a survey of the bench and bar, a SLED and FBI check, credit check, grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of any previous screenings, a check for economic conflicts of interests.  We have not received any affidavits in opposition to your election, nor is there anyone present here to testify.  Do you have a brief opening statement that you would like to make at this time? 

MR. HEMLEPP:
Mr. Chairman, I don't have an opening statement prepared, but I would like to take a moment to introduce my wife, Betsy, who is here with me. 

CHAIRMAN DELLENEY:
We are glad to have you with us, Betsy.  If you would at this time answer any questions our able counsel has for you. 

MS. THROWER:
Mr. Chairman, members of Commission, I have just a few procedural matters to cover.  Mr. Hemlepp has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to the Commission members earlier and is included in your notebooks.  I have no concerns with the statement, and with the Commission's approval I would ask that those questions be waived at this public hearing and that the statement be entered into the record at this time. 

CHAIRMAN DELLENEY:  Without objection it will be done at this time in the transcript.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:
William Michael Hemlepp, Jr.

Address:
3845 U.S. Highway 321 North, Winnsboro, South Carolina 29180

Home Telephone:
803-635-5615

Work Telephone: 
803-377-1141

E‑Mail Address:
Hemlepp@chestertel.com

1.
Why do you want to serve as a Circuit Court Judge?  Several years ago, a former circuit judge came to the Sixth Circuit as Chief Administrative Judge.  From that judge, I learned more about the nature and character of our judicial system than I had heretofore understood.  That judge became an unknowing role model and teacher for me.  It was during that six month period that I decided that serving as a circuit judge was an honorable and challenging expression of public service and a goal that I would strive to achieve.  I do not want to be one of the circuit court judges for South Carolina; I want to strive to be the best Circuit Court Judge in South Carolina.  The study of law is an extension of the study of history.  One can see the character and nature of a people by studying their laws and how those laws have developed over the years.  The law and its relationship to society has always fascinated me.  When one couples this entrancement with my firm belief in public service, as attested to by the choices I have made in my career, often to my detriment, one can see that Circuit Court Judge is the logical end result of my life. 

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Any communications to the judge by a litigant which would prejudice the other party should not be condoned without a legal representative of the other party.  There are situations in which an ex parte communication could be acceptable, for instance when allowed by statute for certain administrative matters. In addition, the solicitor often discusses with the trial judge scheduling matters involving the jury, which is acceptable.  If that conversation were to drift into matters involving a particular case, then the judge should stop the conversation and wait until a representative of the defendant is present.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  In my opinion, there is a three-tiered approach in such matters.  I would either (1) recuse myself on my own motion, (2) make full disclosure to both sides on the record, allowing either or both parties to make a motion for recusal or (3) simply make full disclosure to both sides in order to allow them to waive any objections.   Not every matter which comes before the court is adversarial.  By example, if the parties before me had reached an agreement and wished that agreement to be approved by the court, then any potential relation is less inflictive to the matter, provided, however, that both parties are fully aware of the situation and knowingly waived any potential relationship.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  When one wears a judge’s robe, one becomes an embodiment of the sovereignty of the people of South Carolina.  If a judge appears to be unfairly biased, the layman’s perception denigrates the entire judiciary, if not the entire court system, without regard to the outcome.  I would give great deference to any question placed before me regarding my partiality.  The question would not simply be an inquiry into my ability to rule fairly, but rather a decision protecting the finality of the case and the integrity of the judicial system.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  As stated in my response to question 7, the appearance of impropriety is a prohibition designed to protect the entire judicial system, not the interests of one judge.  My grandmother used to say, “If you have to think about whether it is right or wrong, then it must be wrong.”  If an individual could think that a de facto financial interest would affect your decision, it will affect the public perception of that decision.  

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  Ethical standards are not dynamic and elastic rules designed for varying situations.  They are hard and fast rules to be adhered to in every instance. The Canons of Judicial Conduct are very specific and will be my guide.   Every judge should remember that a judge represents the sovereignty of the people of South Carolina at every moment of every day.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?   This is one of the most difficult and problematic situations facing a judge.  The ethical rules dictate that an ethical violation be reported.   This I would be forced to do for any intentional or flagrant violation. However, misconduct which is not ethical in nature should be handled by the trial judge through contempt, sanctions and/or other judicial remedies at his/her disposal.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  I have resigned any political party affiliations which would inhibit the judicial selection process.  However, I am very active in civic groups, including some groups which I would not be allowed to participate in if elected.  To illustrate this, I would point to Palmetto Citizens Against Sexual Assault.  That group (a) seeks to influence legislation and (b) helps law enforcement in sexual assault cases.  I am currently vice-president, but it would be inappropriate for me to be connected to that organization after having been elected to the circuit bench.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  My wife owns timberland which has infrequently produced income. She also manages some small commercial rental property in Winnsboro.  Other than that, we have no outside business activities.  

13.
If elected, how would you handle the drafting of orders?  I have always drafted my own pleadings, motions, orders and letters.  I would continue the practice I have followed throughout my career by drafting an order and then allowing my law clerk or secretary to proofread it before distributing it.   I want my orders to reflect my work, while at the same time being grammatically and logically correct.

As a caveat to the above response, I also want to be flexible.  I had a domestic case several years ago in which I sought to change custody of the minor children of the marriage.  The judge, following the hearing, insisted on writing his own order, even though I offered to submit a proposed order.  That particular judge wrote every order he issued was, consequently, very busy writing orders.  Because of that, my client had to wait much longer to learn that he had gotten custody of his children then if I had written the order.  I would not want to adopt a rule for my office that would have the effect of prejudicing a party to the action.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?

In the past I have used a tickler file on a rotating monthly basis.  I have learned more about computer programs and now use Microsoft products to remember deadlines and important dates.  Much to the amusement of my co-workers and staff, I often email myself in order to remind myself of important tasks.  Every evening before leaving the office, I write a “to do” list for the next day.  My prosecutorial career has taught me a great deal about getting a big job done with few resources.  I have consistently tried to be organized to ensure that the job is done, done right, and done on time.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I do not believe that a judge should be "political".  One of the strengths of the South Carolina judiciary is our method of choosing judges.  We avoid the politicizing of issues by allowing legislative election rather than popular election.  If an issue presented is one of first impression in South Carolina, then a judge's particular policy opinions may come to bear, but that is a rare occurrence and one that can be changed with review by an appellate court.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  My initial answer to this question is that I hope to be the kind of judge that every day brings honor and dignity to the legal profession.  In addition to that, I welcome the opportunity to teach and write on various topics, especially constitutional topics, maybe even to the lay public into order to further education the people of South Carolina.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  I do not think that it strains personal relationships.  My wife is my best friend and we have a strong and loving relationship with each other and with our children.  She also is the daughter of a retired Family Court Judge and grew up with an awareness of judicial canons and of proper judicial conduct.  She understands that there will be restrictions on gifts and behavior as befits a circuit court judge.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.  I feel that this question is very difficult.  Every offender should be sentenced based upon the individual facts and circumstances of that case.  There are many factors to consider and while I have answered these questions in order to reveal my general attitude towards these types of offenders, I believe that a judge should be able to craft sentences appropriate to the circumstances.

a.
Repeat offenders: 

Recidivism is one of the most frustrating aspects of the criminal justice system.  There should be an escalating pattern of punishments for repeat offenders so that there behavior is curtailed to the extent possible under the law.

b.
Juveniles (that have been waived to the circuit court):

The Family Court is not an inferior court to the Circuit Court, in my opinion and based upon the law of the State of South Carolina.  A case against a juvenile defendant who has been transferred to General Sessions Court is sufficiently serious that a Family Court Judge believed that it is in his best interests to be treated as an adult, provided that the factors of Kent have been considered.  I would seriously consider the sentences available to this young person to try to protect society and the victim while curtailing future criminal behavior once the sentence is completed.

c. White collar criminals:

The facts of the case is a very important factor in deciding about white collar crime.  The payment of restitution is very important, but any deviation or sign that the defendant is attempting to shirk his responsibility should be dealt with firmly.  It has been my experience that white collar criminals commit their crime with a predetermined belief and expectation that nothing will happen to them.  I would want to change their mind about that.

d.
Defendants with a socially and/or economically disadvantaged background:

Statistically, crime and poverty are related.  Experts in social science point to poverty, lack of education, and other financial indicators as precursors to criminal behavior.  I believe that everyone in the United States deserves an opportunity to make a better life for themselves.  The State of South Carolina should use its resources to improve the lives of first time offenders and thereby reduce recidivism.  But I would be very strict about probation violators.  A defendant can be given a second chance, but one must try to use the criminal justice system to improve society, not to punish the poor.

d. Elderly defendants or those with some infirmity:

There are many factors involved in sentencing. One of those should be the health and well-being of the defendant provided his/her recent criminal record is not lengthy.  Life-long criminals, however, have chosen the path they will follow and should be given a sentence consistent with their behavior.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  See my answer to Questions Number 7 and 8.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  Not to my knowledge.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  I have exceeded the mandatory minimum every year of practice.

23.
What do you feel is the appropriate demeanor for a judge?  

I have personally appeared before many different types of judges. Each one of those judges brought a certain quality of their own to the bench.  I believe they developed that persona over time and with experience.  However, there are several judges whose demeanor I would seek to emulate.  

In fact, this is a question for which I have strong feelings.  A judge who appears swift to anger and degrading to the litigants demeans the entire profession.  A judge should be firm and in absolute control of the courtroom, but this can be artfully done in such a way as to minimize emotional outbursts.  Some of the most intimidating judges before whom I have practiced have been calm, reserved and contemplative.

Judges are entitled to courtesy and respect.  The courtesy comes as the result of an election; the respect comes from the judge's actions and demeanor in the courtroom.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  As I stated above, a judge represents the sovereignty of the people of South Carolina every moment of every day.

25. Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  A judge should be calm and firm.  But there is a time for anger.  A judge represents the sovereignty of the State of South Carolina and a lawyer or a litigant or other person who flaunts the rules of the courtroom should be dealt with firmly and quickly leaving no misunderstanding regarding proper behavior.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have not spent any money on my campaign, although I intend to have some stationery printed at a future date.  If it costs more than $100.00, I will report that to the appropriate ethics committees.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
30.
Have you contacted any members of the Judicial Merit Selection Commission? Yes.  Representative Greg Delleney is an active criminal defense attorney in my circuit.  I called him and informed him that I had entered the race and we discussed the process briefly.  Representative Delleney and I were careful to avoid discussing my candidacy and instead spent more time talking about issues unrelated to the judicial screening process.  This conversation lasted less then ten minutes.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.  I have also reminded any person who has offered to assist me that this rule exists and should followed.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  W. Michael Hemlepp, Jr.

Sworn to before me this 30th day of September, 2002.

Notary Public for S.C.

MS. THROWER:
I'd also like to note that there was one reference letter missing from his materials, and Mr. Hemlepp will provide that letter to the Commission.  Also included for you review is a copy of the candidate's personal experience statement.  I would like to note for the record that based on the testimony contained in the candidate's personal data questionnaire which was introduced earlier, the candidate meets the constitutional requirements for this position regarding age, residence and years of practice.  Now a few questions for you, Mr. Hemlepp.  Why do you want to serve as a Circuit Court Judge?

MR. HEMLEPP:
Thank you.  When I filled out the very voluminous application for Circuit Judge that was the question that was hardest for me, because I considered that to be the most important question that you could ask on behalf of the Legislature.  And in my answer I told you that from early on in my life I had interest in history.  I always loved history.  Grew up in Savannah, worked for the Historic Savannah Foundation when I was in middle school and high school.  When I got to adulthood I realized that practicing law was the embodiment of history.  The constitution is the history of our country.  And as I practiced law I realized that if one truly wanted to adhere to the precepts of the constitution, being a judge was the way to do that.  It has been a lifelong dream of mine ever since I first started practicing law in the courtroom.  Every time I was before a judge I would file away in my mind, I would have done this this way, or I like how this judge did that.  And I realized a few years ago that this was where it was leading me.  When I went home and told my wife that I had filed for Circuit Judge her response was, finally.  So this is where it is led me to be. 

MS. THROWER:
Thank you.  Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far will help you be an effective Circuit Court Judge?

MR. HEMLEPP:
Thank you.  I spent my professional career, for the most part, in a courtroom in front of a judge, talking to a judge.  I have been in front of many of South Carolina's judges.  I have been in front of some federal judges.  As a matter of fact, my very first jury trial was in front of Judge Sol Blatt, for whom I had great respect.  As a senior assistant solicitor for this circuit, which is the smallest Solicitor's office in South Carolina, I have been in front of a lot of judges because, frankly, we have to be workhorses in our circuit.  We have a lot of cases and there aren't a lot of us to do them.  So I'm often called to try all different kind of cases.  I’ve tried murder cases, I’ve tried driving cases, I’ve tried rape cases, armed robberies and drug cases all within the same term of court.  I have had a great experience trying cases, even though I haven't practiced as long as some of the other Circuit Judges in South Carolina, because of the volume of cases that we're required to handle. 

MS. THROWER:
Thank you.  And you talked briefly about your experience.  Do you feel that you might have a lack of civil experience in your background?  And, if so, how would you address that shortcoming, if there is one?

MR. HEMLEPP:
My path to the Solicitor's office has been different from most Solicitors that I found.  Rather than being an assistant solicitor who later went out in private practice, I started in private practice.  I was with Styles and Dodds in North Charleston.  I then went out on my own with Mr. Mendel Davis and had a practice with him.  I would point out for the record Mr. Davis' letter is the reference letter that is missing.  Mr. Davis has had some health problems and I am going to try and wait until he resolves those health problems before the letter is sent to the Commission, or I'll provide another name.  I started out as a civil lawyer and came to criminal law later.  So I think that I would be able to pick back up and preside over civil trials fairly easily. 

MS. THROWER:
Thank you.  I would like to get into questions dealing with administration and other judicial activities.  Do you have a plan for handling the drafting of orders before your court?  

MR. HEMLEPP:
I have always handled that the same way.  I'm computer literate, and I realized early on that procrastination is a heavy beast.  Every time I have been asked to draft an order I go immediately and that day I make a rough draft of that order.  It may not be in the form that can be submitted, but everything that needs to be in the order is in the order.  I'm a firm believer that -- of course, if I were to be elected I would have a law clerk to assist me.  I'm a firm believer that my orders need to reflect the order of the court.  And I would probably write my own orders.  I may have someone else finalize it and clean it up so that it is an in order that can be signed and filed.  But the substance of the order would be mine. 

MS. THROWER:
And what method or procedures would you use to ensure that deadlines are met by you and your staff?

MR. HEMLEPP:
Believe it or not, I have a system where I use the big calendars.  Of course, I'm told that we have a lot of cases in the Sixth Circuit and I have a lot of deadlines because I have such a large caseload.  I use those big calendars for different things and I have them behind my desk.  I would probably employ something similar to that, because that's what works for me.  And I would utilize my secretary and utilize my law clerk to make sure that we were always up-to-date on that.  My father-in-law was a Family Court Judge and I remember his frustration when orders were not submitted on time and deadlines were missed. 

MS. THROWER:
Thank you.  Now I want to move in the area of ethics and ask you a few questions regarding ex parte communications, recusal, that sort of thing.  What is your philosophy regarding ex parte communications? 

MR. HEMLEPP:
Ex parte communications.  Ex parte communications can be appropriate when they have to do with scheduling or administrative matters.  It is not conceivable that you can always get the parties together in the courtroom when what you are discussing is what time on Wednesday everyone is going to show up.  But when it comes to the substance of the matter that's coming before the court, when it becomes the merits of the hearing or the action, I think any ex parte communication is inappropriate.

MS. THROWER:
And how about the subject of recusal?  What deference would you give a party that requested your recusal? 

MR. HEMLEPP:
I would give great deference.  Now, of course, it would have to be a recusal -- it would have to be a request that actually had substance in fact.  But if a party believed that I needed to be recused and if, in fact, I either felt that way myself or it would give the appearance of impropriety were I not to recuse myself, then I would do it. 

MS. THROWER:
Thank you.  And what standards would you set for yourself regarding the acceptance of gifts or ordinary hospitality? 

MR. HEMLEPP:
Ordinary hospitality is a little harder than gifts.  Like I said, since my father-in-law was Family Court Judge, I remember, and I have known him since I was 19 years old, I watched him as he was presiding as a Family Court Judge, and he just didn't accept gifts.  And that's probably the better rule.  Especially from attorneys or people who may appear before you.  With regards to ordinary social hospitality, I would think that would be appropriate with my friends who I have known.  I would be uncomfortable accepting any sort of social hospitality from somebody who has a pending action in front of me or a potential action in front of me. 

MS. THROWER:
Thank you.  I know you also answered this in your sworn affidavit, but could you please tell the Commission what you think the appropriate demeanor is for a judge?  

MR. HEMLEPP:
I think that's one of the most important things.  And I really take my hat off to this Commission, because the only way that you can judge the demeanor of a potential candidate for judicial office, to know who that person is, to know really what kind of person he is, I think it is important, and in answering that question I'll tell you who I am.  I think it's important to be firm, but one must always be polite.  I learned from some great teachers it is possible to be polite and firm at the same time.  One must be firm, because the judge's responsibility is to maintain the decorum in the courtroom.  I would probably be very formal.  I believe that that's appropriate for the courtroom.  I don't believe that -- I don't believe humor is really appropriate.  I don't believe getting angry is appropriate.  A lot of times we as lawyers go into the courtroom, and we have done this so often and we have been in the courtroom so much that it is routine to us.  But to the litigants it is their chance to come to court.  To the litigant it may be the biggest day of their life.  So because of that when a judge is on the record I believe in formality.  I think it would also raise the level of public confidence in our judicial system. 

MS. THROWER:
Thank you.  Mr. Hemlepp, in your PDQ you listed that you were honored by Palmetto Citizens Against Sexual Assault group and the South Carolina Coalition Against Domestic Violence and Sexual Assault.  So if you would, please tell the Commission today about your involvement in these groups. 

MR. HEMLEPP:
In the year 2000 I was honored by SCCADVASA, South Carolina Coalition Against Domestic and Sexual Assault, as Solicitor of the year for South Carolina.  And I was honored by that.  I had been active in Palmetto Citizens Against Sexual Assault because they are the rape crisis group for my circuit.  And as one of the primary prosecutors in our circuit I work with them a great deal.  I know that some people have taken those two areas and believed that I had some sort of agenda as a prosecutor, when in reality I didn't.  Because I was in private practice before I came became a prosecutor I was used to talking to clients and I was used to talking to them about personal issues.  So when I became a prosecutor I wasn't intimidated by the areas of sexual assault crime or domestic violence.  I felt very comfortable talking to victims and working with victims.  And I told the victims the truth.  You pay my salary.  I pay taxes and my salary goes for me to tell you the truth.  So as an advocate for them I believe that I was there to tell them the truth.  And I think that more than anything else contributed to me getting the award.  That's just one facet of my practice.  It is not a focus of my practice. 

MS. THROWER:
If you were to be elected judge and a case came before you that involved domestic violence, do believe that you could be impartial?  And what the steps would take to ensure your impartiality? 

MR. HEMLEPP:
I absolutely believe that I would be impartial.  If I knew the people I think that there could be an issue.  Or if I knew of facts in that case outside of the hearing then that would be an issue.  Other than that, I don't think impartiality would be an issue.  Like I said, I have no -- there's no agenda with regards to those two areas of the law.  They just happen to be -- I will tell you that I am on record with "The Herald" in Rock Hill having been interviewed on this matter, that I did make a statement to the newspaper in which I gave my opinion that domestic violence had surpassed crack cocaine as the number one law enforcement problem in South Carolina.  I do believe that.  As far as an individual case is concerned, I don't think I would have any problems with impartiality. 

MS. THROWER:
Thank you.  In a Rock Hill Herald newspaper article dated June 1, 2002, you stated that, "If I were running the Justice Department I would prioritize saving lives and let the court system decide the procedures that the constitution would place to protect civil rights and counter-terrorism activities."  Can you explain to the Commission the context in which this statement was made and exactly what you meant by that statement. 

MR. HEMLEPP:
I will.  That was a different article.  That was an article following September 11.  And after September 11th, of course, you all remember Attorney General John Ashcroft decided to take some steps within the Justice Department in countering terrorism activity.  After you and I talked about that article I went back and pulled it out and read it, and I realized there was a typo in it.  In that quote, the "and" in the last sentence should be "in" counter-terrorism activity.  That is important.  The point that I was making, and when you read the article as a whole, you understand that the question was what steps could the Justice Department take in preventing the deaths of Americans.  What my position was is that it was very different.  Counter-terrorism activities, which I would define and I defined in the article as steps by law enforcement to prevent attack.  Very, very different from prosecution.  That in prosecution, one, law enforcement must comply with the constitution.  But if the goal of law enforcement is not to prosecute somebody but rather to save lives, then they should be able to have a different standard applied.  The constitution has exceptions to -- there are emergency exceptions to Miranda, there are exigent circumstances to search and seizure.  Counter-terrorism could be a legitimate exception if it wasn't being used for prosecution.  I guess the example that I would use is if somebody were going to blow up a mall then the standard applied to prosecute them for trying to blow up a mall should be stricter than the standard of stopping them from blowing up the mall. 

MS. THROWER:
Okay.  Based on your answer, is it fair to say that you would disagree with the statement that those outside the judiciary need not be concerned with the constitutionality of their actions and then -- 

MR. HEMLEPP:
No, absolutely not.  Absolutely not.  I was a proponent that if you are looking at a life-saving function on behalf of law enforcement, that exigent circumstances could be applied to that in order to save people's lives.  We don't want to prosecute somebody after they already blown up a mall.  We want to stop them from blowing up the mall. 

MS. THROWER:
Just a few housekeeping questions.  Have you sought or received the pledge of any legislator prior to this date?

MR. HEMLEPP:
No.

MS. THROWER:
Have you sought or have you been offered a conditional pledge of support of any legislature pending the outcome of your screening? 

MR. HEMLEPP:
No. 

MS. THROWER:
Have you asked any third party to contact any members of the General assembly on your behalf?  

MR. HEMLEPP:
No. 

MS. THROWER:
Have you contacted any members of the Commission?  

MR. HEMLEPP:
I did, as I stated in my application.  Because Mr. Delleney practices in Chester, when I filed for this judgeship I did call him to tell him that I had done that.  Because we have cases in common.  And we just briefly spoke about that.  And we haven't spoken about it since. 

MS. THROWER:
Thank you.  What is your understanding of the 48-hour rule?  

MR. HEMLEPP:
My understanding is I can't ask a legislator for support until 48 hours after the report comes out.  My understanding is that the report won't come out until the Legislature is back in session. 

MS. THROWER:
Thank you.  On the issue of campaign expenditures, you've spent some money. How much have you spent?

MR. HEMLEPP:
$117.01.  That was for some stationery and postage for a letter of introduction that I sent to members of the Legislature.  

MS. THROWER:
Did you file a report in compliance with that statute?  

MR. HEMLEPP:
I did.  I did that I believe last week on Wednesday. 

MS. THROWER:
Thank you.  Mr. Chairman, I would just note for the record that there were no survey responses to the Commission's bench-bar survey regarding this candidate.  I would also note that the Piedmont Citizens Committee reported that Mr. Hemlepp was found qualified without reservation.  And, Mr. Chairman, without objection I would ask that that report be entered into the record. 

CHAIRMAN DELLENEY:
Without objection, it will be done.

MS. THROWER:
Thank you, Mr. Chairman.  Members of the Commission, I have no further questions.  Thank Mr. Hemlepp.  

CHAIRMAN DELLENEY:
Does any member of Commission have any questions for Mr. Hemlepp?  Thank you, Mr. Hemlepp.  We thank for you offering to serve as Circuit Court Judge and taking time out from your duties as the primary prosecutor in the Sixth Judicial Circuit to appear here today.  I would remind you about the 48-hour rule.  This ends this portion of your screening, however, if we found it necessary to call you back and reconvene your public screening, we could do so.  The report won't be issued until we make a final judgment and take a final vote.  48 hours after the report is issued, which date will be on the front of the report, then you may seek pledges at that time, but not before.  As you already stated, you understand the rule.  With that I thank you and your wife Betsy for being with us here today and hope you have a safe trip back to Chester or Lancaster, wherever you are going today. 

MR. HEMLEPP:
Thank you.

CHAIRMAN DELLENEY:
Next we have Mr. Mark Hayes.  Good morning, Mr. Hayes.  Today we have before us Mr. J. Mark Hayes who seeks Circuit Court At-Large Seat 5.  If you would, Mr. Hayes, please raise your right-hand and be sworn.  

J. MARK HAYES, being first duly sworn, testified as follows:

CHAIRMAN DELLENEY:
Mr. Hayes, do you want to make any changes at this time to your personal data questionnaire? 

MR. HAYES:
I think that there was an issue that I had addressed about some contract that was with the City of Spartanburg.  I've subsequently found out that's not really a contract with the City of Spartanburg.  The City of Spartanburg was merely the entity that negotiated the contract.  So the contract is actually with the real estate group that is doing the parking lot and with the company that's buying the land to build a parking deck next to it.  The other thing would be that since I filled out the form I have made a disclosure to the proper people about campaign expenditures.  I think about $160 for some mailing.  Other than that I believe everything is the same. 

CHAIRMAN DELLENEY:
Do we have those changes?

MS. BARDEN:
Yes, sir. 

CHAIRMAN DELLENEY:
Okay.  Subject to those changes being made, do you object to our making the personal data questionnaire with the changes a part of the record of your sworn testimony?

MR. HAYES:
I do not.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

CIRCUIT COURT AT-LARGE SEAT 5

NAME:



Mr. Mark Hayes

HOME ADDRESS:

105 Wood Lily Lane, Spartanburg, S.C. 29307

BUSINESS ADDRESS:
PO Box 3547, Spartanburg, S.C. 29304

E-MAIL ADDRESS:

mhayes@spartanlaw.com

TELEPHONE NUMBER:
(home):  864-579-3034





(office):  864-585-5100

2.
Date and Place of Birth:  August 6, 1958, at Spartanburg, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Single; Never divorced; No children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Wofford College, Sept. 1976-May 1980 – Bachelor of Arts cum laude, History;


Mercer University School of Law, Aug. 1981-May 1982 (transfer to USC School of Law);


University of S.C. School of Law, Aug. 1982-May 1984 – Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1984

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Undergraduate:


Blue Key Society


Phi Gamma Mu


Sigma Alpha Epsilon fraternity, 4 years – held position of President and Vice President


State Student Legislature, Delegation Chairman, Attorney General


U.S. Senate Intern, Senator Strom Thurmond, 1977


Judicial Commission, junior year


Judicial Commission Chairman, senior year


Campus Union Assembly, freshman and sophomore years


Law School:


Finalist, USC Mock Trial


Moot Court


Order of the Barrister


International Moot Court Team

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
2002:  NALS – Federal Court Overview.  Topics included U.S. Attorney’s Office, U.S. Probation Office, Court Reporting, Clerk of Court’s Office Procedures, Jury Selection, Automated Faxing System, PACER, U.S.D.C. Web Page.


(b)
2001:  ATLA – Litigating Nursing Home Cases

(c)
2000:  SCTLA – Auto Torts XXIII

(d)
2000:  SCCCLC – South Carolina Nursing Home Negligence

(e)
2000:  SCCCLC – The Art of Advocacy II

(f)
1999:  SC CLE – Damages Litigation Strategies for Plaintiffs & Defendants

(g)
1999:  Served on S.C. Commission on Lawyer Conduct

(h)
1999:  SCTLA – Auto Torts XXII

(i)
Member of the Commission on Lawyer Conduct (Grievance Board).  I have received some ethic credit for the past service.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


1999:  Instructor through the Lorman Institute on the educational issue of “Hot Topics in South Carolina School Law,” focusing on search and seizure issue in schools and drug testing.


I have also presented to various educational-related groups as a result of my affiliation with the State School Boards Association on a variety of topics including search and seizure, drug testing of students, disciplining of handicapped children under IDEA, etc.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina State Courts since 1984


United States District Court of South Carolina since December 1984


United States Court of Appeals, 4th Circuit, since December 1984


United States Supreme Court since June 1994

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.



From August 1994 to July 1995, I served as judicial clerk to the Hon. E.C. Burnett, III, then Circuit Court Judge for the Seventh Judicial Circuit of the State of South Carolina.



In August 1995, I became an associate with the general practice firm of Burts, Turner, Hammett, Harrison, and Rhodes.  After eighteen months, I was made a full partner in the law firm.  Duties included general trial work in both civil and criminal matters.  Shortly after becoming associated with the firm, I began developing a specialty area in education-related laws.



On January 1, 1991, the firm of Harrison and Hayes was established.  The character of my practice became more focused on education law and more complex civil litigation.



In January 2000, the law firm of Harrison, White, Smith, Hayes & Coggins was formed.  My primary focus in the practice is complex civil litigation, education law related work, and assistance with complex criminal litigation.



The primary focus of my private practice has been on the civil side of the court system.  However, I have served as assistant counsel in several significant criminal cases handled by our firm.  In the early part of 1991, I participated in the criminal defense trial of a gentleman accused of criminal sexual conduct.  My primary role in the trial of the case was to be the lead counsel on all legal and procedural issues.  Unique to this case was the State’s attempt to exclude the alleged child victim’s testimony before the jury.  After a pre-trial hearing, the judge denied the State’s motion to allow the alleged victim to testify through videotape.  I am presently participating as counsel in the defense of an individual accused of assault and battery of a high and aggravated nature.  This case is unique in that we are preparing a defense based upon the insanity of the defendant.  I am also serving as counsel in the case of a gentleman charged with murder.  The uniqueness of this case is that the gentleman is alleged to have committed murder by being intoxicated while operating a vehicle.  In all of these cases, Jackson v. Deno hearings have been or will be required.



In regards to the civil litigation, I have primarily represented the plaintiff’s side of the bar.  However, I have had the opportunity to represent clients as a defendant.  At one point, I even served as defense counsel on behalf of the S.C. Insurance Reserve Fund.



As a plaintiff’s attorney, I have enjoyed a very eclectic litigation practice.  My partner, Ben Harrison, and I successfully tried one of the first personal injury cases against an electrical cooperative based on the theory of failure to inspect electrical power lines.  We also tried a week-long medical malpractice case based against a doctor’s group for failure to diagnose meningitis.  Even though unsuccessful, the clients bestowed upon my partner and me plaques with an engraved message thanking us for our hard work and dedication and belief in their severely handicapped daughter.



I have had the privilege to represent several educational entities in the upstate.  Included in these is the S.C. School for the Deaf and the Blind.  I recently served as the lead trial attorney in a case where students who had a history of aggressive and violent behavior were being placed at the School for the Deaf and the Blind.  Based upon the theory of present danger to themselves and to others, we obtained injunctive relief stopping placement of the children on the campus of the School for the Deaf and the Blind.



Frequently, my practice deals with complex insurance coverage issues.  I recently was successful in trying an insurance coverage case that resulted in an order of the court establishing $500,000 in insurance coverage for a neurologically impaired child. The insurance coverage was established through a policy of insurance issued to a motorcycle dealership located in North Carolina and involved issues not only related to insurance policy interpretation but also application of foreign laws.  The child had been a passenger on a motorcycle recently purchased from the dealership.



As in most litigation matters, many of the cases resolve themselves prior to trial.  However, frequent motion practice occurs.  We recently concluded several assisted living and nursing home cases.  

15.
What is your rating in Martindale-Hubbell?  AV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
frequent


(b)
state:

frequent

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

approx 85%


(b)
criminal:
approx 10%


(c)
domestic:
approx 5%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

5%


(b)
non-jury:
50%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Most often as sole counsel.  However, due to the complexity of many of the cases, our firm assigns two or more lawyers and as such I generally serve as co-counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
S.C. School for the Deaf and the Blind v. Altreo Quattlebaum.  This matter was equitable nature.  However, the significance of this case is that it arose out of a factual situation that potentially could have exposed children already suffering from handicapping conditions to two students who had demonstrated a potential for violence to themselves and to others.  This case filtered from underlying systemic issues in South Carolina as they relate to the management and care of severely mentally impaired children in the State of South Carolina.


(b)
Murray v. Broad River Electrical Cooperative.  This case was significant because it involved a theory of liability against an electric cooperative for failure to inspect the location of electrical transmission lines.  The trial of the case demanded a historical review of the practices of an electrical cooperative, the interplay of federal governmental regulations, and violations of care.

(c)
Adams v. Texfi, 341 S.E. 401, 535 S.E.2d 124 (2000)

(d)
Adams v. Texfi, 314 S.C. 313, 443 S.E.2d 913 (S.C. App. 1994)

(e)
Adams v. Texfi, 330 S.C. 305, 498 S.E.2d 885 (S.C. App. 1998)

(f)
Adams v. Texfi, 320 S.C. 213, 464 S.E.2d 109 (1995)


The Adams v. Texfi was a case in which I was involved that lasted almost ten years.  The case dealt with a relatively obscure workers’ compensation provision that dealt with the appropriate showing for dependency for purposes of a step-child to receive workers’ compensation death benefits.

(g)
James Hall v. Federated Mutual, Case #99-CP-11-283.  This was an insurance coverage case that established liability coverage through a motorcycle dealership located in North Carolina for an accident that occurred in South Carolina.  The dealership had recently sold the motorcycle to an alleged at-fault driver.  The significance of the case is that it allowed a neurologically injured child the opportunity to receive long-term benefits.  After the judge’s ruling, the case was ultimately settled.

(h)
Virginia Surratt v. Diversco, Workers’ Compensation file #9903593.  This was a workers’ compensation case that was tried before the Single Commissioner and reviewed by the Full Commission Panel.  While monetarily not a significant case in comparison to some others, this case created an exception to the exception that injuries that occur during travel to and from work are not compensable.  The claimant was a poorly education, minimum-wage janitorial worker.  Her employer picked her up from home and took her to work literally one and one-half counties away.  She had suffered a back injury as a result of an automobile accident while returning home.  She had no health insurance, no money for doctor expenses, and no job.  I was able to secure past temporary total benefits, ongoing temporary total benefits, and was able to provide her with medical coverage that included a procedure to attempt to correct her back.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 


(a)
Justice v. BMG Distributing, Inc., 318 S.C. 359, 458 S.E.2d 35 (1995)

(b)
Adams v. Texfi, 341 S.E. 401, 535 S.E.2d 124 (2000)

(c)
Adams v. Texfi, 314 S.C. 313, 443 S.E.2d 913 (S.C. App. 1994)

(d)
Adams v. Texfi, 330 S.C. 305, 498 S.E.2d 885 (S.C. App. 1998)

(e)
Adams v. Texfi, 320 S.C. 213, 464 S.E.2d 109 (1995)

(f)
Osteen v. Greenville County School District, 333 S.C. 43, 508 S.E.2d 21 (1998)

(g)
Tanielle v. Osborn, 312 S.C. 473, 441 S.E.2d 329 (S.C. App. 1994)

(h)
Hendrickson v. Spartanburg County School District Five, 307 S.C. 108, 413 S.E.2d 871 (App. 1992)

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None.

22.
Have you ever held judicial office?  No. 

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Not applicable

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


Commission Member, Spartanburg Memorial Auditorium.  Appointed approx 1994;


Chairman, Spartanburg Memorial Auditorium.  2000 – present.  Appointed by Spartanburg County Counsel.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


First National Bank of South Carolina.  Management trainee and loan officer.  1980-1981


In law school, I worked for two years as a law clerk with the law firm of O. Fayrell Furr providing legal research and office clerical duties.  The summer after my first year of law school, I worked as a clerk in interviewing criminal defendants to determine their eligibility for a public defender.  This assignment was made through the Governor’s Office of Georgia.  In college and high school, I worked several positions as a store clerk, painter, and ski rental clerk.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


None.  Any interests I have that might result in conflict I intend to liquidate or put in blind trust.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?   No.  Have you ever defaulted on a student loan?  No.  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code §  2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code §  2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar;

(b)
S.C. Trial Lawyers Association;

(c)
American Trial Lawyers Association;

(d)
S.C. School Boards Association;

(e)
American Bar Association;

(f)
S.C. Council of School Attorneys;

(g)
S.C. Federal Bar Association;

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Spartanburg Memorial Auditorium.  Chairman, Board of Commissioners;

(b)
Boys and Girls Club at Chesnee Elementary School.  Organizing member;

(c)
Commission on Lawyer Conduct (Grievance Board).

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  One aspect of my service on the Spartanburg Memorial Auditorium Commission of which I am most proud is the recent completion of a 10.5 million dollar renovation.  When I came onto the Board, the facility had no long-range plan.  I was honored to have been selected as Chairman of the Long-Range Planning Committee.  We formulated long-range plans that included making the building handicapped accessible and extensive expansion and renovation of the existing facility.  Working cooperatively with county government and with the support of the city and delegation members, we secured financing for the improvements.  The Commission has recently taken further steps to try to assure the financial accountability of the Auditorium with the establishment of a 504(c)3 foundation account with the Spartanburg County Foundation and the hiring of a development officer.

48.
Personal References:

(a) Dr. David Eubanks, School District of Union County

P.O. Box 907, Union, S.C. 29379




864-429-1740

(b) Mr. Fred Williams

291 Hollis Drive, Spartanburg, S.C. 29307


864-579-4812

(c) Dr. Sheila Breitweiser, S.C. School for the Deaf and the Blind

355 Cedar Springs Road, Spartanburg, S.C. 29302

864-577-7500

(d) Dr. James O. Jennings, Spartanburg County School District Two

4606 Parris Bridge Road, Boiling Springs, S.C. 29316

864-578-0128 

(e) Dr. Sid Crumpton, Spartanburg County School District Five

P.O. Box 307, Duncan, S.C. 29334



864-949-2350

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ J. Mark Hayes
October 2, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused on nine evaluative criteria, which have included a survey of the bench and bar, a SLED and FBI check, a credit check, a grievance and reprimand check, thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name might appear, a study of any previous screenings and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your candidacy, nor are there any witnesses here to testify.  Do you have a brief opening statement you'd like to make?

MR. HAYES:
I want to thank you for the opportunity of being able to be here with y'all.  The process was sort of a difficult process for me to make the decision to offer myself as a candidate. And it has been an enjoyable process so far.  It has been a rewarding process to hear the comments made by friends and family members that are supportive of me coming forth.  Offering for this position has been sort of a good renewal for me.  And I also have learned a great deal about this process and about the important role that y'all play in the process.  And I had an opportunity to meet some great people, primarily other candidates that are in this race.  They are all wonderful people.  And, again, I just want to thank you for the opportunity of being here.

CHAIRMAN DELLENEY:
Thank you, Mr. Hayes.  Please answer questions our counsel might have.

MS. BARDEN:
Good morning, Mr. Hayes.  Mr. Chairman and members of the Commission, I have a few procedural matters to cover.  Mr. Hayes has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was, of course, provided to all Commission members and it is included in your notebooks.  I would ask that those questions be waived at this public hearing and that the statement be entered into the record at this time.

CHAIRMAN DELLENEY:  It will be done without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:


James Mark Hayes, II

Address:


105 Wood Lily Lane, Spartanburg, S.C. 29307

Home Telephone:

864-579-3034

Work Telephone:

864-585-5100

E‑Mail Address:

mhayes@spartanlaw.com

1.
Why do you want to serve as a Circuit Court Judge?  The decision to offer myself as a candidate for Circuit Court Judge came suddenly due to the unexpected announcement of Judge Gary Clary’s resignation from the bench.  I was one of a few lawyers who, by coincidence, happened to be appearing before Judge Clary that morning.  When he broke court for lunch, he summoned the lawyers in the courtroom to the bench and informed us that earlier that morning he had announced to Chief Justice Jean Toal his decision to leave the bench.


I have frequently spoken to professional and personal friends of my interest in one day serving on the bench and becoming a Circuit Court Judge.  Since serving as law clerk to then Circuit Court Judge E.C. Burnett, a professional goal as been to serve on the Circuit Court bench.  Before I could leave the courthouse to return to my office, several of my professional friends approached me and encouraged me to fulfill my verbal aspirations of becoming a Circuit Court Judge.  I am convinced that one of them may have caused a local newspaper reported to telephone me later in the day where he obtained a public comment that I was interested in the position.  


Unbeknownst to be at the time that I made the comment to the newspaper reporter was the true interest the public has in who serves as a member of their State’s judiciary.  I have been deeply moved by the words of encouragement from my friends.  Unbeknownst to me as well was the complete support that I would have from the lawyers who I have been honored to call my partners and family if I became a Circuit Court Judge candidate.  I am honored by their support.  One question, however, that has delayed my final decision was posed to me by one of my partners the day after the newspaper article ran concerning my possible candidacy.  The question, “ Why do you want to serve as a Circuit Court Judge?” was what he asked me and, ironically, is question number one on the Sworn Statement to be included in the Transcript of Public Hearings.  My partner spoke to me of the importance of having an intellectually competent individual who is dedicated to fulfilling the functions of a Circuit Court Judge in the State Courts of South Carolina.  My partner told me, “If you make the decision to run, make it for the right reasons.”


I want to serve as Circuit Court Judge because of the role a Circuit Court Judge has in the successful operation of our State‘s legal system.  A judge is the insurer that all litigants and the State receive a fair and impartial opportunity to have their conflicts resolved in the tribunal that is free of bias and prejudice.


I feel that I possess a good reputation for integrity and character.  I believe myself to be of sound physical and mental health.  I feel that I am committed to seeing that equal justice is served under the law, and that I have demonstrated competent legal ability as evidenced by a significant and varied legal background, my ability to deal with complex legal issues, the demonstration of an aptitude for legal scholarship and writing, and my familiarity with courts and court processes.  I feel that I possess the demeanor, character, and personality which exhibit an appropriate judicial temperament.

In my work as a civil trial attorney, my participation in various although not numerous criminal trials, and in my work as an advocate and representative of educational-related entities, I have strived to deal ethically and fairly with the opposing clients and attorneys as well as serve my clients’ interests in the most competent manner I can.  I intend to carry these attributes to the position of Circuit Court Judge if allowed the opportunity to serve.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  Possibly.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I do not attempt to engage in ex parte communications with members of the judiciary before whom I have matters pending and I would not view such attempts to communicate with me with favor.  I can support that only in the rarest and extreme situation can ex parte communication without proper notice and opportunity to be heard is appropriate.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  My philosophy on recusal, as well as other issues of judicial conduct, is to exercise recusal in a manner consistent with the ethical canons in order to avoid improprieties and the appearance of improprieties.  In researching the issue of recusal, I do note that a judge’s decision concerning recusal should be cautiously entered into, otherwise subjecting the court to frivolous attacks which are meritless.  However, the same writers encourage discretion with recusal as a way of assuring dignity and integrity which also maintaining an orderly function to the judicial system.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  As referenced above, recusal is a means of achieving judicial conduct that is consistent with canons of ethics.  The amount of deference given to the party making the request depends upon the particular facts the situation presented at the time the request was made.  

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  The non-legal consequences of an appearance of impropriety sometimes are worse than the consequences of the existence of an impropriety, especially where a spouse or close relative is involved.  My desire will be to avoid even the appearance of impropriety.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  My personal standard would be to accept gifts or social hospitalities only from family members or friends and that were not being extended to me for a reason associated for the position.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would conform the situation to be consistent with S.C. Appellate Rule 407, Rules Governing Professional Conduct 8.3, which requires a lawyer having knowledge that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to the lawyer’s honesty, trustworthiness, or fitness as a lawyer and other respects shall inform the appropriate professional authority.  This same rule applies to the reporting of judges when the wrongful judicial conduct raises a substantial question as to the judge’s honesty, trustworthiness, or fitness for office and other respects.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  I serve as Chairman of the Spartanburg Memorial Auditorium Commission.  I feel, if elected, that I would remove myself from this Board in order to concentrate on my work as a member of the judiciary.  Canon 4 of Rule 501 of SCACR recognizes that a judge cannot completely separate himself from extra-judicial activities, but that a judge shall conduct himself in regards to his extra-judicial activities so that they do not cast reasonable doubt on the judge’s capacity to act impartially as a judge; demean the judicial office; or interfere with the proper performance of his judicial duties.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?  I enjoy drafting documents and I hope to do most of the order drafting myself.  However, I do anticipate requesting assistance from the litigants involved in the matter.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?

I have a law partner who has engrained in me the process of “follow-ups” on our computers.  My plans would be to implement a similar method of follow-ups in order to assure that deadlines are met.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  My belief is that judicial restraints should be observed in regards to judicial activism.  Public policy is best set by the publicly elected officials and great deference should be given to the course of public policy as has been dictated by the General Assembly.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  Initially, my activities outside of the learning curve on becoming a judge may be limited.  However, long-term I envision an active role as a member of the judiciary and being actively involved in projects that promote more efficient and better use of the judicial process.  I first plan to conduct myself in a manner that promotes public confidence in the judicial systems.  Second, I hope to participate in acceptable venues to foster public confidence in the judicial process, to improve the law, the legal system and the administration of justice as allowed by Rule 501.  My nature is to be active and, after an appropriate amount of time allowing for adjustment to the bench, I would consider extending my extra-judicial activity, again, however, consistent with the rules of judicial standards.

17.
Do you feel that the pressure of serving as a judge strains personal relationships  (i.e. spouse, children, friends, or relatives)?  How would you address this?  Having never served on the bench, I cannot speak from experience.  However, I do plan on the support and prayers of my family and friends.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:

b.
Juveniles (that have been waived to the circuit court):

c.
White collar criminals:

d.
Defendants with a socially and/or economically disadvantaged background:

e.
Elderly defendants or those with some infirmity:

My philosophy on sentencing the above referenced offenders does not differ from category to category.  Rather, sentencing should be weighed on an individual basis with attention to the offensiveness of the act to the victim and/or society, the type of crime committed, and the mitigating and aggravating factors, each to be carefully considered on its own merit, including the statutory minimum and maximum sentence and fine.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  An even-tempered demeanor that enhances confidence in the judicial process.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Always, but especially on the bench and in chambers.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  I live by an adage that a former law partner taught me as a young lawyer – “Whom the gods destroy, they first make angry.”  While anger may be an expected emotion, allowing that anger to alter the successful operation of a court proceeding would be inappropriate.  SCACR Rule 407, Rule 3.5, provides in its comment section that the advocate’s function is to present evidence and arguments so that the cause may be decided according to law.  Refraining from abusive or obstreperous conduct is a corollary of the advocate’s right to speak on behalf of the litigant.  Where conduct of a party or an attorney angers a judge, the judge should strive to avoid reciprocation, protect the record for subsequent review, and preserve the professional integrity of the court process by patient firmness, which has been observed to be no less efficient than belligerence or theatrics.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  J. Mark Hayes

Sworn to before me this 2nd day of October 2002.

Notary Public for S.C.

MS. BARDEN:
Also included in your notebooks for your review is a copy of Mr. Hayes' personal statement.  And one final procedural matter, I would note for the record, based on the testimony contained in Mr. Hayes' PDQ which was introduced earlier, that Mr. Hayes meets the constitutional requirements for this position regarding age, residency and years of practice.  Mr. Hayes, your sworn statement which you completed as part of your application materials goes into great detail as to why you want to be a Circuit Court Judge.  Could you condense for the members of this Commission why you want to serve and how you came to the decision to apply?

MR. HAYES:
Certainly.  The decision process that I used, first it was a position that I always had an interest in.  When the position all of a sudden came open, I was actually in court on the day that Judge Clary made the announcement.  So by the time I left the courthouse some friends of mine were encouraging me to offer myself for the position.  By the time I got back over to the office I think the decision in my mind had been made.  Recognizing that I had an obligation to the people that I practice law with, I have family, I have friends, I needed to go through another process of sort of solidifying the decision to offer myself for candidate.  Subsequently I did. 

One of the main conversations I had was with a gentleman by the name of John Hamilton Smith, who is a former Circuit Court Judge that now resides in Charleston.  When he explained that being a Circuit Court Judge gives you a quality of life that he wishes he could return to, I think that was the mark that, or the straw that broke the camel's back for me. I have spent 16, 17 years dedicating myself to the private practice of law.  I feel that I am at a stage in my professional career, my professional life, that I can make the Circuit Court Judgeship rewarding to myself, as well as give something back to State of South Carolina.  Hopefully, I believe that the comments that I hear in response to me have been favorable as far as my judicial temperament is concerned, and as far as my academic ability to be able to engage in legal reasoning.  I feel that with those factors, I would be a good candidate.  Does that help? 

MS. BARDEN:
Yes.  Do you plan to serve your full term if you are elected?

MR. HAYES:
I do. 

MS. BARDEN:
Would you tell this Commission about your practice, what you described in your application as very eclectic?  You state you have been involved in both civil and criminal matters.  I think currently your practice is a little more weighted on the civil side, is that correct?  

MR. HAYES:
It is.  Presently in the firm that I am in, I get called upon as far as on the criminal side of the law, whenever a case becomes evidentiary, complex, then I get called in to assist our lead attorney with the preparation and the trial work of those type cases.  For example, I did a criminal sexual conduct case with a minor last year that required a lot of pretrial motions and arguments to be presented to the court, as well as developing the final theory of the case.  Recently I was involved with a case that dealt with a little bit unusual way for the State to go about prosecuting a murder case.  They took a DUI case, which we felt it was a DUI case, and they turned it into a prosecution for murder.  So that required a lot of participation on my part, as well. 

But primarily you are right, that I do have a large focus on the civil end.  Primarily litigation work.  I do seem to be handed all of the insurance questions for my firm, to find out once we have liability established, then determine where we would be in a coverage that we are able to give to our clients.  I also do a lot of educational work.  I have the privilege of representing five of the seven school districts in the Spartanburg County, Union County and the South Carolina School for the Deaf and Blind.  Representing the school entities has required me to go into court on their behalf. Not representing the insurance entity that represents the school, but the actual school system itself, where we have to do student disciplinary issues, we have had to obtain injunctions in federal court.  So it is primarily very heavy weighted on the civil side. 

MS. BARDEN:
Is there any other background you might care to elaborate on that you think would make you an effective Circuit Court Judge? 

MR. HAYES:
One of the nuances of practicing education work is that I'm constantly put into a position that in order to do this I have to be an advocate for my client.  I have to win their case for them.  But I also have -- I'm dealing with parties on the other side, who my clients are going to have to live with for years to come.  It may be a parent or it may be a child.  And they have to maintain a relationship with that family until that child leaves the school system.  And the reason I point that out is that it is not unlike a role as to what I would see that a judge would take on.  A judge will have lawyers and litigants appear in front of him.  The judge will have to make a decision, but the judge can do it in a manner which gives respect and hopefully lend itself to sort of like a healing process, that the people will accept the outcome of the judicial conflict that they happen to find themselves in at that time. 

MS. BARDEN:
Do you feel that you would need to take any steps, prepare for your role as a judge?  What would you do to prepare yourself? 

MR. HAYES:
Lean heavily on my judicial friends for their guidance.  I'm sure that there will be a learning curve involved when you move from private practice over to serving on the bench.  And I would really lean heavily on those people who already are serving to get their guidance.  It is probably one thing to actually know the letter of the law, probably another thing that when you are sitting there as a judge to really know how you need to make these decisions.  One of the things that I've done in preparing for this candidacy is I've taken the opportunity to try to talk with Solicitors and find out what issues they see as important to a Circuit Court Judge, i.e.  As far as Circuit Court Judge you are going to need to work, you are going to sit there and take the guilty pleas, you are going to need to work hard for us. 

And I've also had the opportunity to talk with people that represent the public defender's office and to hear issues of what -- how, you know, things that really are not in the black letter of the law, so to speak, but really what they see as the role of the judges and how a Circuit Court Judge functions in that system.  And I would imagine and envision that I would take that same course and listen to other people who have been in this process before.  

MS. BARDEN:
Thank you.  If we could shift gears and talk about your ethics statement for a moment.  You stated that your personal rule of thumb, I believe, was to accept gifts or social hospitality only from family members or friends and that were not being extended to you for a reason associated with the position.  Is that a fair statement of what you submitted?

MR. HAYES:
That's correct. 

MS. BARDEN:
Would you elaborate on your policy in the situation where, say, the person was a friend but who would, once you were elected would appear regularly before you?  Would you, for instance, accept a $20 bottle of wine from that person, maybe a friend who would regularly appear before you, somebody you considered as a friend?

MR. HAYES;
I'm trying to think if I really have a friend that would actually do that for me.  I would not -- I would not envision that I would do that.  Give you an example.  When I worked for Justice Burnett when he was sitting on the Circuit Court, I remember one Christmas somebody brought in a -- I don't know, some bottle of something and he immediately sent it back.  And I would probably follow that lead. 

MS. BARDEN:
To follow up on your opening statement.  You spoke of the parking lot contract with the city.  During our interview I believe you stated you planned to sell or otherwise divest yourself of any of these businesses.  Is that still your plan? 

MR. HAYES:
That's still my plan.  I'm part of a real estate holding company partnership, as well as I have the law firm partnership.  And all of those I plan to remove myself from. 

MS. BARDEN:
Are there any other business interests which you could have that might present a conflict? 

MR. HAYES:
Well, there is the farm in Newberry.  That, too, I put in that part because those are the same lawyers that I am in the real estate partnership with. 

MS. BARDEN:
If any business interest you had caused you a conflict, what would be your decision regarding recusal?

MR. HAYES:
I would recuse myself, number one.  But before I got to that point I will be out of those ventures. 

MS. BARDEN:
Thank you.  Could you tell the Commission what you think the appropriate demeanor is for a judge? 

MR. HAYES:
Calm.  Try to possess a demeanor that is going to instill confidence in the judicial process.  Demeanor that will allow the litigants the ability to feel like they have been treated fairly, that they have been heard, and that the decision has been rendered that is not flippant or arbitrary.  And I believe that a judge can position himself and deliver this courtroom presence in a manner that everybody feels they have been treated fairly.  Then regardless of the outcome of the decision, I feel that that helps the judicial process.  

MS. BARDEN:
Thank you, Mr. Hayes.  Have you sought or received the pledge of any legislator prior to this date? 

MR. HAYES:
No. 

MS. BARDEN:
Have you asked any third parties to contact members of the General Assembly on your behalf? 

MR. HAYES:
No. 

MS. BARDEN:
Have you contacted any member of this Commission? 

MR. HAYES:
No.  I mean I shared an office for a while with Senator Ritchie and think last week we talked.  Unfortunately, I have a surgery coming up and I talked to him about the scheduling. 

MS. BARDEN:
What is your understanding of the 48-hour rule as it regards pledging? 

MR. HAYES:
My understanding is that the decision will be made, screening will be done.  Up to three candidates will be screened out and once those names are given then there is like a dark hole of 48 hours that you are not supposed to have any contact with anybody, do anything.  But after 48 hours you then can seek pledges. 

MS. BARDEN:
Okay.  Mr. Chairman, members of the Commission, I would note that the Upstate Citizens Committee found “Mr. Hayes to be a most competent lawyer.  His qualifications greatly exceed the expectations set forth in the criteria.”  I would ask that that report be entered into the record.  Also, the Bar Committee found that Mr. Hayes is well respected by his peers, that his integrity is unquestioned and he's very industrious.  The Committee found Mr. Hayes has a wide rage of experience, including civil, criminal and administrative matters.  And, finally, the committee found Mr. Hayes' demeanor is good and that he possessed the requisite character and ability for the position.

CHAIRMAN DELLENEY:
Without objection the Upstate Citizens Committee report will be entered into the record.  

MS. BARDEN:
And, Mr. Hayes, one final note.  You mentioned that you had, since the time of our interview, expended more than the $100 benchmark amount.  Have you have reported those amounts to the House and Senate Ethics Committee? 

MR. HAYES:
Yes.  I believe it went to Representative Meacham and Senator Hayes? 

MS. BARDEN:
And a copy forwarded to the Commission, as well?  

MR. HAYES:
I might not have done that.

MS. BARDEN:
If you'd please forward a copy of those findings to this Commission.

MR. HAYES:
Yes. 

MS. BARDEN:
Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Thank you ma'am.  Does anybody on the Commission have any questions for Mr. Hayes?  Senator Ritchie?

SEN. RITCHIE:
Mr. Chairman, just in interest of full disclosure, until last week, I was a tenant in a building owned by Mr. Hayes and the partners in his building.  So we have left in the last week.

MR. HAYES:
And we don't share office space.  

SEN. RITCHIE:
We were on the third floor and they were on the second and first floor. 

REP. DOUG SMITH:
I guess you ought to disclose that you were in my wedding. 

MR. HAYES:
You can disclose that. 

REP. DOUG SMITH:
Probably ought to do that. 

CHAIRMAN DELLENEY:
Any other members of the Commission have any questions? 

JUDGE SHAW:
Mr. Hayes, did I overhear you say that you undergoing some surgery? 

MR. HAYES:
Yes, I have to have a scope of my hip done next week at the Houston Clinic.  Fortunately, doctors have ruled out any disease, I’m not falling apart.  It is unfortunately a sports-related injury. 

CHAIRMAN DELLENEY:
Any further questions by the Commission?  Mr. Smith?  Well, thank you, Mr. Hayes.  We thank you for offering to serve as a Circuit Judge.  And, again, I would remind you about the 48-hour rule which you apparently understand very well.  And this ends this portion of your screening process.  Of course, it is very unlikely, but if the Commission wanted to reconvene your public hearing and recall you to ask questions about any matters the Commission might want you to clarify, we could do that up until the time that we vote and the screening report is issued.  With that I would hope you have a safe trip back to Spartanburg.  

MR. HAYES:
Thank you.  

CHAIRMAN DELLENEY:
Thank you again for seeking a position on the Circuit Court bench. 

MR. HAYES:
Thank you.  Thank y'all. 

CHAIRMAN DELLENEY:
Ready to move on to the next candidate?  We will move on to Mr. Leroy Ellis Davis.  Good morning, Mr. Davis.  We have before us today Mr. Leroy Ellis Davis, who seeks Circuit Court At-Large Seat number 5.  If you would at this time, Mr. Davis, please raise your right-hand and be sworn.  

LEROY ELLIS DAVIS, being first duly sworn, testified as follows:

CHAIRMAN DELLENEY:
I understand you have some changes you would like to make to your personal data questionnaire? 

MR. DAVIS:
Yes, sir.

CHAIRMAN DELLENEY:
What are those changes?

MS. GUNTER:
We are handing out the amendments now.  Those are the amendments that staff requested Mr. Davis provide.  They are simply further explanations of some of some of his personal data questionnaire answers. 

CHAIRMAN DELLENEY:
I have in my hand a letter from you, Mr. Davis, dated November 22, 2002.  Are these the changes that you would like to be made or included in your personal data questionnaire?  

MR. DAVIS:
Yes, sir.

CHAIRMAN DELLENEY:
Okay.  At this point it will be made so in the transcript without objection.  Was there anything else you need to change in the personal data questionnaire? 

MR. DAVIS:
No, sir.

CHAIRMAN DELLENEY:
All right, sir.  Do you have any objection to our making your personal data questionnaire part of the record of your sworn testimony?  Of course, with the changes? 

MR. DAVIS:
No, sir.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

CIRCUIT COURT, AT-LARGE SEAT # 5

NAME:



Mr. Leroy Ellis “Lee” Davis

HOME ADDRESS:

604 Valleywood Court Columbia, SC 29212

BUSINESS ADDRESS:
1303 Main Street Suite, 304 Newberry, SC 29108

TELEPHONE NUMBER:
(home):  (803) 749-2508





(office):  (803) 276-8824

2.
Date and Place of Birth:  June 17, 1965, at Andrews, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on September 3, 1994 to Tracie L. Davis.  
Never divorced.


Children:  Ross Ellis Davis, age 11, and Tyler Lee Davis, age 28 mos.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.



I served on active duty in the U.S. Army from July 13, 1983 thru July 14, 1987.  My serial number was my social security number.  I received an honorable discharge at the rank of Sergeant.  I was called back to Operation Desert Storm and served from December 1990 thru April 1991.  I was discharged honorably as a Sergeant.  I am currently a reservist with the rank of Major.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Northern Virginia Community College:  Spring 1984 thru Fall 1984 No degree received.  Transferred to the University of Maryland.


University of Maryland:  Fall 1984 thru Fall 1987. Received B.S. degree in Criminology.


University of South Carolina:  Fall 1987 thru Fall 1990. Received Juris Doctorate.


Winthrop University Executive MBA Program: Fall 1997.  Left due to work obligations.


Webster University MBA Program:  Spring 1999 thru Fall 2000.  Received Master of Business Administration degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.



I was admitted to practice law in South Carolina in November 1991.  This is the only state bar exam I have taken.  I took South Carolina’s bar once.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  I attended the University of Maryland while on active duty in the U.S. Army.  I completed my undergraduate degree in four years while attending school at night and on weekends.  There was very little opportunity to attend activities outside of routine military operations.  In law school I was a member of a few organizations to include Black Law Student’s Association; International Law Society and Phi Delta Phi legal fraternity.  I also worked part-time at the law library during my second and third years at law school.  These organizations along with studying kept me occupied.  

10.
Briefly describe your continuing legal or judicial education during the past five years.  I have attended the annual South Carolina Public Defender’s Conference four out of the past five years.  During calendar year 2000, I attended the Solicitors Conference for CLE credit.  I have also attended numerous military training sessions wherein I obtained CLE credit over the past five years.  

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  I have taught business law courses at Limestone College.  This was an undergraduate course in general business law principles. I taught these courses for two semesters at the aforementioned college. I currently teach Business Law and Management at Newberry College, Newberry, South Carolina.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court (November 1991).  I was admitted to U.S. District Court for the District of South Carolina on April 1, 1992.  I was also admitted to practice before the United States Army Court of Military Review on June 24, 1994.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


I worked for the Law Offices of William L. Pyatt starting in 1989.  After graduating from law school, I continued to work for William L. Pyatt as an associate in his office.  I worked mainly in the areas of personal injury; employment law; family law; criminal defense and bankruptcy law.  I worked in these areas from 1991 until 1996 when the firm of Pyatt & Davis, LLC was formed.  I continued to work in the areas mentioned above as well as performed duties as an assistant public defender for the county of Newberry from January 1992 thru December 1999.


In December 1999, I left the Newberry public defender’s office to take a job with the Eighth Circuit Solicitors Office.  I entered solo practice and concentrated mainly in the areas of employment and bankruptcy law along the prosecution of cases in Newberry for the Eighth Circuit Solicitors Office. 



I have practiced criminal law essentially the entire time that I have been engaged in the practice of law.  I have had countless jury trials as a public defender and as a private criminal law practitioner.  I have second chaired one death penalty case as an assistant public defender State v. Stanley Troy Smith.  Mr. Smith was charged with capitol murder for the robbing and killing of his live in girlfriend.  The issue in the case was whether robbery had actually occurred. I f not, then the aggravating circumstance required for capital case would have been removed.  Prior to trial co-counsel and I were able to negotiate a plea to allow our client to avoid the death penalty.  Although Mr. Smith got a lengthy prison sentence, he was pleased that the death penalty was removed from the table.  Further, In the case of State v. Tonya Alexander, the defendant, a twenty three year old mother of two, was charged with murder for allegedly killing her husband’s ex-father in-law, with whom she was romantically involved.  Mrs. Alexander was alleging battered women’s syndrome as a defense.  Although Mrs. Alexander never took the witness stand, I was able to put on a battered woman defense through other witnesses in an attempt to show that a woman could be battered even though she was not necessarily being battered at the time of the perpetrator’s death.  This of course, was a little difficult since the facts were that the victim was shot four times point blank with a .22 caliber rifle while he was asleep.  Mrs. Alexander was convicted of murder and received a thirty-year sentence.  



In civil practice, I practiced mainly personal injury to include worker’s compensation.  Although approximately ninety percent of my automobile accident cases settled and did not require a civil trial, I feel comfortable in this area as well because I would have to prepare the case as if it were going to trial. However, I would have to brush up on the procedural aspects of civil trials. I have also handled a number of worker’s compensation matters that required hearings, which necessitated the preparation of briefs prior to hearings.  Finally, I have participated in employment cases that typically take a number of years to actually come to trial if not settled before hand.  These cases are usually settled at the lower levels either through the employer’s internal grievance process or at the administrative hearing level.  I also handle routine chapter 7 and 13 bankruptcy matters.  These cases typically straight forward and do not require much litigation. 

AMENDMENT:  I have handled a number of civil matters throughout the eleven plus years that I have been in practice.  As a law student, I worked on the case Epps v. Clarendon County, which was an employment case that involved a number of issues including freedom of association.  After graduation, I continued to work on the case along with the original attorney of record until the case was resolved by settlement favorable to our client.  In addition, I have handled countless personal injury cases throughout the years while working as a part-time public defender and later as a part-time prosecutor.  Although a significant amount of work went into these cases in terms of preparation, many of these cases were settled prior to trial.  Further, I have handled a number of federal and state EEO cases.  In Juanita Griffin v. Robins Air Force Base, the issues involved third party sexual harassment along with reprisal for the previous difficulties she had with the Agency. This case was handled before a single Federal Administrative Law Judge, who ruled in Ms. Griffin’s favor on virtually every issue raised in her complaint.  In addition, Ms. Griffin was awarded a monetary judgment along with attorney’s fees for her counsel.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  I’m sure what my current rating is. Although as fairly certain that I’m still listed.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: Very infrequent as it relates to traditional civil matters. Perhaps three or four cases within the past five years. However, with regards bankruptcy matters, I appear quite frequently.  


(b)
state:  Quite frequently.  Eighty percent of my work involves trial work either criminal or to a lesser degree civil trial practice. 

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

30%


(b)
criminal:
60%


(c)
domestic:
10%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 60%( mainly criminal in nature)


(b)
non-jury: 40% (mainly civil in nature with some family court work)


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Most of my trial experience has been as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Edward Epps v. Clarendon County, this case involved a wrongful termination wherein an employee was terminated for his alleged political affiliation.  This case is significant because it challenged the status quo regarding a public employee’s right to affiliate with others while off duty.  This case was handled by me as a law student and later as a lawyer.  My name will not be listed on the pleadings because of my status as a law student at the time of the filing of the pleadings. The case was ultimately settled after several years of work.    


(b)
State v. Tonya Alexander.  I defended this murder case which involves the use of the Battered Woman’s Syndrome Defense when at the time of the killing the alleged batterer was asleep.  This was defense was allowed without the defendant taking the witness stand and testimony of the abuse was introduced through other witnesses.  The defendant was ultimately convicted of murder, but the case made for interesting legal maneuvering. 


(c)
State v.  James Dycus.  I defended this criminal case which involved the issue of DNA testing in a Criminal Sexual Conduct With a Minor.  Dycus was charged with having intercourse with a minor after having placed an unknown substance in her drink which rendered her incapable of determining who was performing a sex act upon her.  The DNA analysis, as best I can recall, determined that one out of every 9 white males with Dycus’ DNA makeup could have been the perpetrator.  There was no other suspect.  Dycus was found not guilty.


(d)
State v. James Lee Spoon. I defended this criminal case which involved the issue of a “show up.”  The defendant was charged with Criminal Sexual Conduct in the First Degree and Burglary Second Degree.  The perpetrator of this crime wore a ski mask and was not identified at the scene with the exception of voice identification. Investigators eventually called Spoon in for an interview, prior to his representation by counsel, and audio recorded the interview.  Investigators subsequently brought the victim in and had her listen to the recorded voice of the defendant.  She immediately identified his voice as being the person that assaulted her.  During trial, I moved to suppress this tape-recording and her in court identification of Mr. Spoon.  These motions were granted.  Spoon was acquitted on all charges.


(e)
State v. Tony Murphy.  I prosecuted this case wherein the Defendant was charged with Criminal Sexual Conduct with a Minor and Lewd Act Upon a Minor.  There was not DNA in this case nor was there independent eye witness who actually saw the assault.  The victim was Murphy’s step daughter.  The legal issue was whether there needs to be corroborating evidence in a rape case.  The answer is clearly no. Murphy was convicted of Lewd Act Upon a Minor and sentenced to fifteen years in the Department of Corrections.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 


I have never handled a civil appeal except magistrate’s court civil appeals in which case briefs were not filed.

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


I have only filed the notice of intent to appeal in criminal cases.  Typically, Appellate Defense would take over these appeals once filed by my office.  I have never argued an appeal with the exception of criminal appeal from magistrate’s court to circuit court.  I handle all appeals on the magistrate’s level in Newberry County, but typically briefs are not required.

22.
Have you ever held judicial office?  I have never held judicial office.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? Yes, I ran unsuccessfully for Circuit Court, At Large Judge Seat # 7 in 2001.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  
Yes, I operated, along with my wife, a retail dollar store.  The store opened in February of 2001. We have since sold this business. I have taught a few law and business related courses at Limestone College and I currently teach courses in business and law at Newberry College.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service. No, I sold the retail store that I once owned and managed. 

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No, not to my knowledge.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  I was named in a lawsuit when a title search company sued in magistrate’s court in for a fee that a client owed.  After the action was filed, the bill of less than $200.00 was paid and the matter was settled.  I was sued in a family court action but the matter was also promptly resolved.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Newberry Bar Association (Current President, elected February 12, 2001);


(b)
American Bar Association;


(c)
South Carolina Bar.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Veterans of Foreign War Organization;


(b)
Respite House, (Non profit Adult Day Care)Former Board Member;


(c)
Board Member, Newberry Communities in Schools (Not for Profit Teen After School Program).

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:


(a)
Branch Banking & Trust Co. Of South Carolina


Attn: Betty R. Young



P.O. Box 557, 1724 Wilson Road, Newberry, S.C. 29108


(b)
Randy Foster, Deputy U.S. Marshall


Texarkana, TX






(903) 319-5388


(c)
Jerry W. Peace, Esquire


P.O. Box 516, Greenwood, S.C. 
 


(864) 942-8823


(d)
Clifford Scott, Esquire


2026 Assembly St., Suite 101, Columbia, S.C. 29201
(803) 771-0904


(e)
Thaddeus J. Doughty, Esquire


1400 N. Main Street, Ste 101, Summerville, S.C. 29483
(843) 875-3576

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Leroy Ellis Davis

September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused on nine evaluative criteria, which have included a survey of bench and bar, a SLED and FBI check, a credit check, a grievance or reprimand check, thorough study of your application materials, verification of your compliance with state ethics laws, search of newspaper articles in which your name might appear, a study of any previous screenings, and a check of economic conflicts of interest.  We have not had any affidavits filed in opposition to your election, nor are there any witnesses present to testify to that.  Do you have a brief opening statement that you would like to make at this time? 

MR. DAVIS:
No, sir.  

CHAIRMAN DELLENEY:
Thank you, Mr. Davis.  At this time answer any other questions counsel might have for you. 

MS. GUNTER:
Mr. Chairman and members the of Commission, Mr. Davis has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  The statement was provided for you earlier and is included in your notebooks.  I have no concerns with the statement and ask that those questions be waived in the public hearing today.  Mr. Chairman, I would ask that the statement be entered into the public record. 

MR. CHAIRMAN:
Without objection, it will be done.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Leroy Ellis Davis

Home Address:
604 Valleywood Court Columbia, SC 29212


Business Address:
1303 Main St. Suite 304 Newberry, SC 29108

Home Telephone:
(803) 749-2508

Work Telephone:
(803) 276-8824 

E‑Mail Address:
Sivad2d@aol.com

1.
Why do you want to serve as a Circuit Court Judge?  I have practiced law for ten years, mainly conducting trial work.  I am very comfortable in the courtroom and feel I can contribute to the judicial system with the acquired knowledge and skills obtained over the years.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communication is almost always inappropriate.  However, there are a few circumstances where communication between a judge and a litigant may be appropriate.  For instance, a judge may be required to speak with the Solicitor without Defense counsel being present on an administrative matter in an effort to coordinate the smooth operation of General Sessions Court.  Another example is when defense counsel may want to approach a judge with regard to obtaining certain orders signed that could assist in the defense of his client without first consulting opposing counsel in an effort to minimize the potential for disclosure of certain defenses available to his client.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I believe recusal is appropriate when there is an immediate past association that can be interpreted as having the potential to impact a judge’s decision.  However, after a significant period of time has elapsed with respect to that association, I believe routine appearances are appropriate.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Yes, I would grant the motion.  Anytime there is an appearance of bias which could lead to the appearance of impropriety, a motion should be granted in an effort to protect the integrity of the legal system.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would simply recuse myself from any matters involving my spouse or close relative.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  In most cases, I would attempt to avoid acceptance of any gifts or social hospitality to avoid any potential appearance of impropriety.  However, if I did accept a gift or social hospitality, it would be consistent with the current ethics laws. 

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report the misconduct to the appropriate authorities if I were sure the misconduct has occurred.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities with which you would envision remaining involved if elected to the bench?  No.

13.
How would you handle the drafting of orders?  For pros se litigants I would prepare any orders on an as needed basis.  However, for matters involving attorneys, I would likely have litigants to prepare draft orders for my perusal.

14.
What methods would you use to ensure that you and your staff meet deadlines?  I would implement a calendar system wherein everything with a suspense would be placed on this calendar and which would be reviewed on a daily basis. In addition, I would implement a “call up” system, which allows my staff to check on any ongoing cases periodically to determine if deadlines approaching and/or have been met.

15.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?  I believe that judges should not engage in judicial activism.  Further, judges should not engage in setting or promoting public policy. This should be a function of the legislature.  However, I believe judges should rely on existing public policy on occasion when rendering opinions. 

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I plan to participate in existing activities geared towards improving the legal system.  I believe the more the public is aware of what the legal system is about, the better chance we have to improving the system. Therefore, I would be inclined to participate in activities that are centered around increasing public awareness of what we do.

17.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  No, I believe that there must always be a balance in everything we so. The pressure of serving as a judge should not be allowed to dictate one’s life.  There should always be a balance between work, pleasure and rest. I have always tried to maintain this balance, and I don’t foresee any reason to change at this stage in life. 

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


a.
Repeat offenders:  Typically statutory law will provide guidance in terms of dealing with repeat offenders in certain categories. (i.e. drug offenses; shoplifting and etc.). In these cases, I would follow the statutory guidelines.  However, when there is no guidance, I would look at the issue on a case-by-case basis and try to be consistent in sentencing.


b.
Juveniles (that have been waived to the circuit court):  A “waiver” obviously means there has been a serious offense committed.  There should be an assessment as to rehabilitative potential.  Then sentencing should be done in accordance with the relevant statute taking into consideration the facts and circumstances of the case.  


c.
White collar criminals:  Sentence consistent with the statutory guidelines.


Defendants with a socially and/or economically disadvantaged background:  Sentence in accordance with the statutory guidelines taking into account the nature of the offense.


e.
Elderly defendants or those with some infirmity:  Sentence in accordance with statutory guidelines taking into account the individuals health and the nature of the crime committed.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge should always be humble, courteous and respectful towards fellow citizens including criminal defendants. 

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


These rules apply at all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  The expression of anger is inappropriate when dealing with litigants or criminal defendants.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  L. Ellis Davis

Sworn to before me this 9th day of September 2002.

Notary Public for South Carolina
MS. GUNTER:
One procedural matter, Mr. Chairman.  I note for the record based on the testimony contained in the candidate's PDQ, which has been entered into the record, that Mr. Davis meets the constitutional requirements for the position regarding age, residence and years of practice.  Mr. Davis, would you please make a brief statement to the Commission as to why you want to serve as a Circuit Court Judge? 

MR. DAVIS:
Yes, ma'am.  Thank you.  It is something I've always wanted to do.  And to that end I have tried to gear my practice toward that.  I have been a public defender for about eight years, and now have been an assistant solicitor for going on four years.  In addition, as a public defender I have practiced civil law.  And I've got some experience in the JAG Corps, approximately 19 years.  With that experience, I would like to continue my work in the courtroom as a public servant.  At some point I would like to be a judge. 

MS. GUNTER:
Mr. Davis, you stated in your PDQ and here today that you have practiced predominantly in the area of criminal law.  You also stated in your PDQ that you would have to brush up on your civil law.  Can you please elaborate on that?

MR. DAVIS:
Sure.  Well, for the eight years that I was a public defender, I was part-time public defender and I had some extensive practice in civil law.  For the past three years or so I have been assistant solicitor, and while I maintain a private practice with some civil experience it's just not been to the extent that I would like.  So I'm sure I would have to brush up a little bit to get up to speed on civil side of things. 

MS. GUNTER:
Mr. Davis, could you please tell the members of the Commission what you think is an appropriate demeanor for a judge? 

MR. DAVIS:
Well, I think judges should always be humble, should know the law and should always conduct themselves in a fair and even-temperament fashion. 

MS. GUNTER:
Do you have any business interests that would cause a conflict with your service on the bench?

MR. DAVIS:
No.  Not that I'm aware of. 

MS. GUNTER:
Mr. Chairman, there were no bench-bar surveys returned for this candidate. I have some further housekeeping issues.  Have you sought or received a pledge of any legislator prior to this date?

MR. DAVIS:
No, I have not. 

MS. GUNTER:
Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of your screening? 

MR. DAVIS:
No. 

MS. GUNTER:
Have you asked any third parties to contact any members of the General Assembly on your behalf?  

MR. DAVIS:
I have not.  

MS. GUNTER:
Have you contacted any members of the Commission?  

MR. DAVIS:
I have not.  

MS. GUNTER:
Can you please explain to the Commission your understanding of the 48-hour rule.

MR. DAVIS:
It is my understanding I can't seek pledges until 48 hours after the report is issued. 

MS. GUNTER:
Mr. Chairman, the Midlands Citizens Committee has not returned a report at this time on Mr. Davis or any other candidate.  I have no concerns regarding Mr. Davis and no further questions at this time. 

CHAIRMAN DELLENEY:
Does any member of the Commission have any questions for Mr. Davis?  

REP. D. SMITH: 
Have you met with the Midlands Committee?  

MR. DAVIS:
When I went through this process before, Representative Smith, I did. 

CHAIRMAN DELLENEY:
Any other questions for Mr. Davis?  Thank you, Mr. Davis.  We appreciate your appearing before us today and going through the process.  We appreciate your willingness to seek a position as a Circuit Court Judge.  And, again, I would like to remind you about the 48-hour rule.  It seems that you understand it perfectly.  This completes this portion of your screening.  At any time prior to publishing the report, the commission could reconvene the public hearing and recall you to testify if some matter came before us that we needed a little clarification on.  That is not very likely, but it is a possibility.  Once we vote and issue a report, and the 48-hour period expires, you are free to seek pledges from members of the General Assembly. With that, again, we thank you for appearing before us, and I hope you have a safe trip back home. 

MR. DAVIS:
Thank you, sir. 

CHAIRMAN DELLENEY:
Good morning, Mr. Harris.

MR. HARRIS:
Yes, sir, Mr. Chairman.

CHAIRMAN DELLENEY:
Before us today is former Representative C. Anthony Harris, Jr. of Cheraw, South Carolina, who seeks a position on the Circuit Court At-Large Seat number 5.  At this time, Mr. Harris, if you would raise your right hand.  

C. ANTHONY HARRIS, being first duly sworn, testified as follows:

CHAIRMAN DELLENEY:
Thank you, Mr. Harris.  Are there any updates or changes you need to make to your personal data questionnaire at this time? 

MR. HARRIS:
No, sir, Mr. Chairman.  Other than perhaps I'm not sure that this is part of that personal data sheet or not, but there was a question asked about whether a candidate had ever been charged with anything.  And I had listed when I was 16 I had been charged with drinking a beer.  And I believe I was 18.  And the only reason I bring that up is I didn't want the Commission to -- it was not an underage drinking situation, because at that time in 1977 it was legal to drink beer at 18.  I was charged with a town ordinance, I was drinking outside an establishment.  And it was an indiscretion about which I'm not proud, but I just want to point out to the Commission I was 18 and not 16.

CHAIRMAN DELLENEY:
Thank you, Mr. Harris.  Other than that are there any other changes you need to make?

MR. HARRIS:
No, sir.  I don't believe so.  

CHAIRMAN DELLENEY:
Do you object to our making your personal data questionnaire a part of the record of your sworn testimony? 

MR. HARRIS:
No, sir.

CHAIRMAN DELLENEY: 
It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

CIRCUIT COURT AT-LARGE SEAT 5

NAME:



Mr. C. Anthony Harris, Jr.

HOME ADDRESS: 

317 Market Street, Cheraw, S.C. 29520

BUSINESS ADDRESS:
PO Drawer 1449, Cheraw, S.C. 29520

E-MAIL ADDRESS:

HMR222@BellSouth.net

TELEPHONE NUMBER:
(home): (843) 537-9840





(office): (843) 537-5204

2.
Date and Place of Birth:  April 10, 1959, at Cheraw, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on September 20, 1986, to Laura Margaret Reynolds.


Never divorced.


Children:  C. Anthony Harris, III, age 4; Margaret-Jean Harris and 
Lawton Reynolds Harris, twins, age 1.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure. 


I attended the University of South Carolina undergraduate school from 1977 through 1981, and graduated with a B.A. Degree. I attended University of South Carolina Law School from 1981 through 1984 and graduated receiving my Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to practice law in South Carolina in 1984. 

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

I graduated from USC Magna Cum Laude, and I am a member of Phi Beta Kappa. I also participated in Moot Court while in law school. I worked during the summers and school year, and those jobs included local mills in Cheraw, a restaurant at Myrtle Beach and Senate Research.

10.
Briefly describe your continuing legal or judicial education during the past five years.

My Continuing Legal Education is current, and I have attended CLE’s during the past five years covering topics from advocacy, local government, evidence and ethics.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  I have routinely appeared during the past several years at Chesterfield Marlboro Technical College as a guest speaker in the business law class.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  I wrote a short article for the Young Lawyers Division of the South Carolina Bar, and I believe this article would have been written about 1988.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  I was admitted to practice law by our South Carolina Supreme Court in 1984. I was admitted to practice in the South Carolina Federal Court in 1985.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.



After graduating from Law School in 1984, I served as Law Clerk to Honorable Larry Richter, a Circuit Court Judge in Charleston. I clerked for one year, and returned to my home town of Cheraw to enter private practice in 1985, and I have been in private practice ever since. I have been with the same firm continuously. The present name of our firm is Harris, McLeod & Ruffner, although the name has changed some over the years as partners have retired or left for other endeavors. 



I have been engaged in the general practice of law for the past 17½ years. My practice includes civil work (representing both plaintiffs and defendants), real estate and foreclosure, domestic work, workers’ compensation, work for local governments, general business work and criminal practice. I practice actively in Magistrate’s Court, Family Court and Circuit Court, and I have occasionally been involved with appellate work. The character of my practice has not changed much, although I have done less criminal work in the past five or six years and more civil litigation.



In the early stages of my practice, I represented defendants in criminal cases involving criminal sexual conduct, larceny, drug offenses, etc. I also served as the prosecuting attorney for the Town of Cheraw, and as such, I prosecuted first offense DUI’s in Town Court. The issues involved in these cases have included evidentiary issues, the sufficiency of searches and warrants, and the development of factual issues favorable to my client. I have tried criminal cases, and I have assisted clients in guilty pleas involving criminal matters.



As my civil practice has grown, my criminal practice in the past five years has been limited largely to Traffic Court and some DUI work.



With respect to civil litigation, my practice during the past five years has included work in the area of foreclosure actions, condemnations, workers’ compensation and tort actions. The tort actions in which I have been involved have included automobile accident cases, premises liability cases, slander, malicious prosecution, abuse of process and false arrest and imprisonment. The issues involved have included contributory and comparative negligence; the Statute of Limitations; proximate cause of injuries; discovery; removal to Federal Court; various motions including Motions to Compel and Motions for Summary Judgment; punitive damages; preparation of request to charge and post trial motions. I have taken approximately 250 depositions in the last five years, and those depositions would include both lay persons and medical experts. I have represented both Plaintiffs and Defendants, and I have been involved as sole counsel in approximately 300 civil actions during the past five years. I would estimate that I have tried approximately 40 cases before a jury during that period of time.   

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.


To my knowledge, I am not currently rated in Martindale-Hubbell. We did not renew our subscription to Martindale-Hubbell in 1997, but my rating was BV in 1997.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
4 to 5


(b)
state:

150 to 175

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

75%


(b)
criminal:
10%


(c)
domestic:
15%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

15 to 20%


(b)
non-jury:
5 to 10%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I most often served as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Linda Martin, et al. v. Mullins Motors, Inc., an automobile accident case in which I represented the defendant. There were four plaintiffs, three of whom where making bodily injuries claims, and one spouse making a claim for loss of consortium. Three of the plaintiff’s sustained serious injuries including a fractured collarbone; compound fracture of the left arm; compression fracture of the neck, and the combined medical specials of the plaintiffs totaled approximately $90,000.00. The case was significant because of the damages, and there were several evidentiary issues regarding the admission of medical opinions. The case was tried before a jury, and the aggregate total of the verdicts was $195,000.00, and in three of the four cases the verdicts were for a sum less than what we had offered prior to trial.

(b)
Cynthia Wallace and William Wallace v. County of Chesterfield and First Federal. This was a foreclosure action in which I represented the lender, First Federal. The case was significant because at issue was whether First Federal’s mortgage lien of approximately $90,000.00 was void by virtue of the fact that the property had been sold for delinquent property taxes. The central issue was whether the taxing authority had complied with statutes governing properties sold for delinquent taxes. It was an interesting case, and to the best of my knowledge there was no direct case law on point. The trial court held that the taxing authority had not complied with the applicable statutes, and ruled that any sale of the property was made subject to the mortgage lien. 

(c)
Michael Crocker v. Harry Avant. This was an automobile accident case in which I represented the defendant. The case involved underinsured motorist coverage, and was filed in Federal Court. The plaintiff sustained a neck fracture and underwent subsequent neck surgery, and had incurred about $50,000.00 in medical specials. Some of the issues involved included the potential for punitive damages, as it was alleged that the defendant had been drinking, and the proximate cause of the plaintiff’s injury (some of the records indicated the plaintiff had a preexisting neck condition). The case involved a Scheduling Order, which included mediation, and the suit was eventually settled for $225,000.00. 

(d)
In the Matter of the Estate of Estrada Thomas. This was an estate file in Probate Court, and the plaintiff filed suit to set aside the will of the decedent. I represented the Estate and advocated the position that the original will was valid. Suit was filed in Probate Court, and the case was removed to Circuit Court. The case involved a number of issues including competency of the decedent; the proper execution of a will; whether certain notices had been delivered to the beneficiaries as prescribed by the Probate Code; and the interpretation of the Statute of Limitations as set forth in the Probate Court Code relative to the time in which an action must be brought to set aside a will. The estate had a value of approximately $2,000,000.00, and we eventually settled the case by paying $150,000.00 to the plaintiffs.

(e)
J.C. Sharper v. Katherine Powe. This suit is memorable to me because it is the first civil case I tried in Circuit Court. I represented the plaintiff and the issue was whether he owned his house by virtue of adverse possession. He did not have a deed to the property, and the issue was whether he had held the property openly and notoriously and hostile as to all others. This case was tried before a jury, and the jury determined that my client owned the property through adverse possession. 

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 

(a)
Donald G. Moore, Appellant v. Pamela C. Moore, Respondent, S.C. Supreme Court, decided March 26, 1990.

(b)
Max Dafoe Evans, Appellant v. Helen Loree Evans, Respondent, S.C. Supreme Court, decided April 9, 1990.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

(a)
The State of South Carolina, Respondent v. Carroll Bridges, Appellant, S.C. Supreme Court, decided July 11, 1988.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable.

24.
Have you ever held public office other than judicial office? I was elected to the South Carolina House of Representatives and served from 1997 through 2000.

25.
List all employment you have had while serving as a judge other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  I have worked various jobs through high school and college, but since graduating law school, my only occupation/profession has been that of a lawyer.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

I do not believe I have any financial arrangement or business relationship, either now or in the past, that would result in any conflict of interest.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.

When I was 16, I was charged with possessing a beer in violation of a local ordinance enacted by the Town of Cheraw.  I paid a fine which I believe was $25.00.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  I have never been sued personally, although a suit was brought against me by Carroll Bridges in 1989. I had represented Mr. Bridges in a criminal case, and he filed a pro se Complaint against the solicitor, the victim, the magistrate and me alleging, in essence, that he should be let out of jail. That suit was filed in Federal Court and was summarily dismissed.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.  I am a member of the South Carolina Bar and the South Carolina Defense Lawyers Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
First United Methodist Church of Cheraw, South Carolina;


(b)
Cheraw Rotary Club (Scholarship Chairman);


(c)
Phi Beta Kappa;


(d)
Cheraw Chamber of Commerce (past President);


(e)
Chesterfield County Coordinating Counsel (past chairman);


(f)
First Citizens Bank Advisory Board.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek. 


I have been in the private practice of law for 17 ½ years, and I have practiced in all of the South Carolina Courts. My practice has included a wide array of legal subjects, and my clients have been from all socio-economic classes. I believe I have a well rounded background in both the law and human nature, and also feel that I have the temperament necessary to serve as a judge.

48.
Personal References:

(a)
Mrs. Patsy Hendley, President, Greater Cheraw Chamber of Commerce


221 Market Street, Cheraw, S.C. 29520

(843) 537-7681


(b)
Mr. James I. Redfearn, Attorney at Law



PO Box 207, Chesterfield, S.C. 29709

(843) 623-7959


(c)
Mr. Boone Aiken, Attorney at Law



P.O. Box 1931, Florence, S.C. 29501


(843) 669-8787


(d)
Mr. Herbert Watts, President



First Federal Savings and Loan Association of Cheraw



P.O. Box 517, Cheraw, S.C. 29520


(843) 537-7656


(e)
Mr. Brian Mickleberry, President



First Citizens Bank



P.O. Box 847, Cheraw, S.C. 29520


(843) 537-2161

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  C. Anthony Harris, Jr.

Date:  September 25, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications to serve on the bench.  Our inquiry has focused on nine evaluative criteria, which have included a survey of the bench and bar, a SLED and FBI check, a credit check, a grievance and reprimand check, thorough study of your application material, verification of your compliance with state ethics laws, a search of newspaper articles in which your name might appear, a study of any previous screenings, a check for economic conflicts of interest.  We have not received any affidavits filed in opposition to your candidacy, nor are there any witnesses present here to testify today.  Do you have a brief opening statement that you would like to make? 

MR. HARRIS:
Yes, sir.  Briefly, I would like to thank the Commission for considering my application.  I want to thank the Commission staff, all have been most kind and helpful to me in this process.  I think most of what I would ask you to consider is in the record and in the form of the papers that I have already submitted.  I seek this job and this position very humbly.  But, respectfully, I believe I would make a good judge.  I believe I have the requisite experience, both in my law practice and through other things, other activities in which I have been involved in my life, which would bring certain life experiences to bear on the job.  And I don't take the position lightly at all, and I'm sure none of the other candidates do, either.  It is a very, very important position and it is very important that we have qualified judges in the state.  Respectfully, I believe that I would be qualified and would be a good judge.  

CHAIRMAN DELLENEY:
Thank you, Mr. Harris.  At this time answer any questions our counsel might have for you. 

MR. HARRIS:
Thank you, Mr. Chairman. 

MS. GUNTER:
Mr. Chairman and members of the Commission, Mr. Harris has provided a sworn statement of detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications for office, administration and temperament.  The statement was provided to you earlier and is included in your notebooks.  I have no concerns with Mr. Harris' statement, and with the Commission's approval I would ask those questions be waived in the public hearing today and that the statement be made a part of the record.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript, without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

C. Anthony Harris, Jr.

Address: 

222 Market Street




P.O. Drawer 1449, Cheraw, S.C. 29520

Home Telephone:
(843) 537-9840

Work Telephone:
(843) 537-5204

E‑Mail Address:
HMR222@BellSouth.net

1.
Why do you want to serve as a Circuit Court Judge?  I believe most any lawyer in private practice aspires to be a judge, as that is generally recognized as the pinnacle of the legal profession. I believe it would be both challenging and stimulating to hear and decide different legal matters, and traveling to different parts of the state would be interesting. Additionally, I view a judge as someone providing a public service to his community and state. 

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  I would not anticipate returning to private practice if elected.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications should simply not be permitted. That type of communication is not fair to the absent party, and it gives the appearance of impropriety. The circumstances under which an ex parte communication might be tolerated would be extremely rare, although such a communication might be proper if exigent circumstances existed, such as a party was attempting to remove property beyond the jurisdiction of the Court (that would assume, however, that the party was not represented by an attorney. As long as a party is represented by an attorney, I believe that attorney should always be included in communications with the Court). 

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I have two law partners, Heath Ruffner and Andrew McLeod, and if elected, my position would be that they clearly would not be permitted to handle matters before me until such time as my financial interest in the firm was completely terminated. We have no associates in our law firm. I do not believe that recusal would be necessary simply because a lawyer-legislator appeared before me. I believe it is important that a judge have the integrity to be fair, and I certainly believe I could do that. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If I truly believed the matter would not prejudice my impartiality, I would put my reasons on the record in that regard. I would certainly give any attorney involved in the matter an opportunity to state his or her reasons on the record as to why recusal would be proper. Notwithstanding my own belief in my ability to be impartial, I would probably grant a motion for recusal if an attorney was able to give legitimate reasons for the recusal.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  These types of situations need to be handled on a case by case basis, but avoiding the appearance of impropriety is very important. If it was a matter involving my spouse or a close relative, I believe the prudent position would almost always be recusal. 

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I do not believe it would be proper for a judge to accept gifts. I do not believe casual, social hospitality would be anything for a judge to necessarily avoid, particularly in the setting of a drop-in or some other social function where a large number of people have been invited. 

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  This is one of the most difficult issues for a member of the bar or bench to address. Obviously, you would have to consider the type of misconduct involved. For example, if the misconduct involved a lawyer doing something inappropriate in the courtroom, I would try to speak with him privately to rectify the situation. Likewise, if I were aware of a lawyer or judge who had any type of substance abuse problem, I would try to assist that lawyer or judge in getting some type of treatment or help. It would be extremely unpleasant to report a member of the bar or bench to any disciplinary body, but I believe that would be appropriate if the misconduct resulted in some actual harm to a litigant or some other person.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  The only business with which I am affiliated is my law firm, and that affiliation would of course end if I were elected. 

13.
If elected, how would you handle the drafting of orders?  I would either draft the order myself or request the prevailing party to draft the order, provided that the prevailing party submits a copy of the proposed order to opposing counsel simultaneously with providing me with the original order. It would be important that any contact regarding proposed orders would be such that any correspondence to me or from me would be provided to all parties simultaneously.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?

My staff and I currently use “tickler” systems through the computer and paper calendars to insure that we meet deadlines. As such, I have been meeting deadlines in the private practice of law for almost 18 years, and I would anticipate using similar methods as a judge.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I do not believe in “judicial activism”. Our three branches of government should act separately and independently from one another, and I believe it is the role of a judge to interpret the law, not create or make law which should be enacted by the legislature. 

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I would be happy to give feedback to Court Administration and the Supreme Court regarding the day to day operation of the Court system. I would also be happy to speak at seminars, if asked, with regard to any number of subjects.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  I really do not believe that serving as a judge would create any strain on my personal relationships. I am quite fortunate that my wife is very supportive of me and certain career decisions I have made, including my prior service in the House of Representatives.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:

The vast majority of repeat offenders have most probably been given probation or some alternative to jail time in connection with some prior offense. For that reason, I would be less lenient on repeat offenders.

b.
Juveniles (that have been waived to the circuit court):

It is important for the judicial system to deal with juveniles in a way that will facilitate their chances of becoming law abiding citizens. Being a teenager has never been easy, particularly in today’s world. For that reason, I would be mindful of keeping juveniles in a system where they could continue to go to school. I would also be more likely to consider probation for a juvenile, and I would want to know what sort of family support system the juvenile might have. In cases involving violent crimes such as murder and rape, and if the juvenile is close to adult age, I would be less likely to consider the mitigating circumstance of being a juvenile. 

c.
White collar criminals:

I would want to know the nature and extent of the crime, and particularly how long any scheme had been ongoing, as well as the number of people against whom it had been perpetrated. Although white collar crimes are not generally associated with acts of violence, these types of crimes can involve a large number of victims. They also usually involve a defendant who does not come from a socially or economically disadvantaged background, and who has little to offer by way of mitigating circumstances.

d.
Defendants with a socially and/or economically disadvantaged background:

I have always considered myself extremely fortunate in all areas of my life. I had wonderful parents who nurtured and loved me and who disciplined me and taught me right from wrong. I believe a judge should consider, along with other factors, the social or economically disadvantaged background of a particular defendant. I think that consideration should be given greater weight with a first time offender, as opposed to a repeat offender. 

e.
Elderly defendants or those with some infirmity:

I believe considering the age and infirmity of a defendant is appropriate when sentencing, particularly if the defendant is not a repeat offender and has not committed a violent crime. Such a defendant is likely to need regular medical treatment which might not be available through the Department of Corrections. 

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Again, these situations should be handled on a case by case basis. Some of the information necessary to make a decision would be how large is the company? What is the size and nature of the financial interest held by a family member? That being said, I believe in the vast majority of cases I would not hear a matter in which I or a family member held a de minimis financial interest in a party involved. 

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  I believe a judge needs to be fair but firm. A judge certainly needs to exercise patience and an even temperament. By the same token, a judge needs to be in control of a courtroom, and he needs to be mindful of the respect which should both be given to and shown by jurors, litigants, witnesses and lawyers. 

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Like all public servants, a judge is watched when he is both on and off the bench, and for that reason I believe it is very important that a judge conduct himself with exemplary behavior at all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  Sheer anger is not appropriate on the part of a judge in dealing with a member of the public or a criminal defendant. That is not to say, however, that a judge should permit any type of conduct in his court; a judge should expect a high level of decorum and make that known to anyone appearing before him. With respect to criminal defendants, I do believe a judge can and should attempt to give some practical advice which might be helpful to the defendant, without giving some sort of longwinded lecture.  I do not believe anger is appropriate in dealing with attorneys or pro se litigants. Having practiced law for almost 18 years, I know that a trial is an adversarial proceeding, and tempers will sometime flare between parties or lawyers involved in the case. I believe a judge can effectively deal with those situations without becoming angry, and by being consistent with his rulings and his application of order in the courtroom.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?

I have contacted Senator Tommy Moore, Rep. Fletcher Smith, Rep. Doug Smith and Rep. Greg Delleney, as well as a large number of other members in the General Assembly, simply to advise of my intention to file for At-Large Seat Number 5.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ C. Anthony Harris, Jr.

Sworn to before me this 25th day of September, 2002.

Notary Public for S.C.

MS. GUNTER:
Mr. Chairman, I also note for the record that based on the testimony contained in Mr. Harris' PDQ he meets the constitutional requirements for the position regarding age, residence and years of practice.  Mr. Harris, can you please make a brief statement to the Commission on why you want to serve as a Circuit Court Judge and why you believe you would be an effective Circuit Court Judge. 

MR. HARRIS:
Yes, ma'am.  There are several reasons I would like to become a judge.  One, I think most practicing lawyers at some time in their careers think about being a judge and aspire to being a judge, since that's the pinnacle of our profession.  I think it would be interesting and challenging to serve as a judge.  I think it would be interesting to go to other parts of the state and see other lawyers, hear other lawyers present arguments on legal issues. And, lastly and not of the least importance, I think that being a judge in certain measure is a public service to your community and state, which I feel is important.  From the standpoint of why I think I would be a good judge, I have practiced for 18 years in the small town of Cheraw, where I grew up.  Our practice is very general in nature.  It has -- it is a very broad-based practice.  I have been involved in criminal practice primarily the first four, five years in my practice.  The last ten years or so I've had an emphasis on my civil practice.  I have quite a bit of experience in civil litigation and trying lawsuits in civil court.  We do anything from real estate closings to foreclosures to defense of automobile accident cases, to some occasional Workers' Comp work.  Some occasional business work.  We represent the Town of Cheraw, Chesterfield County.  So it is a real broad-based practice and one in which we come in contact with all levels of social, economic class of people, as well.  It is typical of a small town practice. 

MS. GUNTER:
Mr. Harris, you stated that early in your career you practiced in the area of criminal law.  Can you please elaborate a little more on that? 

MR. HARRIS:
Yes, ma'am.  When I first came back to Cheraw to practice in 1985, for about the first five years I had a fairly active criminal practice.  Had several criminal trials, had a number of pleas, was appointed in at least one, perhaps two, but I know one statewide grand jury cases which, as you know, were fairly complex, involved multiple defendants and multiple issues. Through my work representing the Town of Cheraw I prosecuted cases for the Town of Cheraw, namely first offense DUIs.  So I had a good deal of experience in the criminal courts.  About 1990 one of our partners left to become a judge, and at that point out of necessity I ended up picking up the civil practice in our office and doing more and more of that, and just really had less time to do the criminal work.  I feel like I don't have as much time to do the civil work as I ought to, but it's really been more a matter of just the way the work developed over the years that I gravitated toward the civil practice.  More really a matter of necessity than anything. 

MS. GUNTER:
Mr. Harris, although you already addressed this in your sworn affidavit, can you please tell the Commission what you think is the appropriate demeanor for judge? 

MR. HARRIS:
A judge obviously needs to be fair.  It needs to be obvious to jurors and litigants and lawyers that he's going to be fair.  So I think being patient with people is important.  But by the same token a judge has to rule and has to control the courtroom.  So I think you want to balance those things, being patient, being fair, being respectful to people.  But by the same token being in control of the courtroom.  I think one of the worst things a judge can do is not have control of his courtroom.  Because he is the person in that process who is going to make rulings, and the rulings have to be abided by.  So, again, I think being patient, being fair, being mindful that there are in any trial with a jury, particularly, 12 jurors and perhaps four, five lawyers and litigants, and they all have certain needs from time to time.  And being mindful of taking breaks and trying to do things that will accommodate your jury.  But, again, I think being patient and fair and yet being firm are the sort of the key words, at least in my mind, in being a good judge and showing the right demeanor and judicial temperament. 

MS. GUNTER:
Do you have any business interests that would cause a conflict with your service on the bench? 

MR. HARRIS:
No, ma'am, I don't think so.  The only business I have been involved in for 18 years is the practice of law.  I don't have any ownership interest in any other businesses.  I do own a little bit of stock, like most folks, but it is not enough to make any difference in the size of those corporations.

MS. GUNTER:
Mr. Chairman, no bench-bar surveys were returned against Mr. Harris.  Mr. Harris, have you sought or received a pledge of support of any legislator priority to this date?

MR. HARRIS:
No, ma'am.

MS. GUNTER:
Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of your screening?

MR. HARRIS:
No, ma'am. 

MS. GUNTER:
Have you asked any third parties to contact a member of the General Assembly on your behalf?

MR. HARRIS:
No, ma'am.

MS. GUNTER:
Have you contacted any members of the Commission? 

MR. HARRIS:
Of this Commission? 

MS. GUNTER:
Yes, sir.

Mr. HARRIS:
Yes, ma'am, I have. 

MS. GUNTER:
Can you please explain that.

MR. HARRIS:
Yes, ma'am.  I have contacted several folks on the Commission early in my decision making, when I decided to run.  Having served in the House, I contacted several folks on the Commission.  Did not ask for any commitment.  It was simply a call that I made, similar to calls I made to other House members and Senators, simply advising that I was going to run.  Nothing more.  I did not realize until I took the test and interviewed with you that that probably -- I shouldn't have done it.  And for that I apologize.  But I have not contacted any member of the Commission to ask for any commitment or any help in this process, other than just to let them know that I was running. 

MS. GUNTER:
Can you please explain your understanding of the 48-hour rule.

MR. HARRIS:
Yes, ma'am.  My understanding is that the screening Commission at some point will reduce the number in this race to three folks.  And at that time when that report is released and those three folks are released to the General Assembly, so to speak, in the Commission's report, that from that time there would be a 48-hour period before any of those folks could go and seek any commitment from any member of the General Assembly. 

MS. GUNTER:
Thank you.  Mr. Chairman, the Pee Dee Citizens Committee met with Mr. Harris and they reported that he is “bright and well recommended by his local community.”  They also reported that they appreciate his determination to carry his desire to be an adversary without being adversarial to the circuit court bench.  Based upon their investigation and their interview they find that Mr. Harris is qualified for election to Circuit Court.  

CHAIRMAN DELLENEY:
Thank you, ma'am.  

MS. GUNTER: 
I have no further questions, Mr. Chairman.  Thank you, Mr. Harris. 

CHAIRMAN DELLENEY:
Does any member of the Commission have any questions for Mr. Harris? \ With that, Mr. Harris, we'd like to thank you for subjecting yourself to the process and for being willing to serve as a Circuit Court Judge.  Again, I would remind you about the 48-hour rule, which you have stated that you understand.  This concludes this portion of the screening process.  I remind you that if the Commission, of course, it's not very likely, found it necessary to reconvene the public hearing and recall you as a witness to clarify something or to ask further questions of you, we could do so up until the time we vote and issue the report.  And with that I hope you have a safe trip back to Cheraw.  

MR. HARRIS:
Thank you, Mr. Chairman.  And I thank all members of the Commission.  And Ms. Gunter and you folks with the staff really were quite kind to me and I appreciate it.  Thank you. 

CHAIRMAN DELLENEY:
We have before us Mr. Thomas E. Shealy, candidate for Circuit Court At-Large Seat 5.  At this time, Mr. Shealy, would you would raise your right hand.  

THOMAS E. SHEALY, being first duly sworn, testified as follows:

CHAIRMAN DELLENEY:
Mr. Shealy, do you want to make any changes or updates to your personal data questionnaire?

MR. SHEALY:
No, I do not.

CHAIRMAN DELLENEY:
Do you object to making your personal data questionnaire a part of your sworn testimony?

MR. SHEALY:
No, sir.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Circuit Court, At-Large Seat 5

NAME:



Mr. Thomas E. Shealy

HOME ADDRESS:

501 College Drive, Gaffney, S.C. 29340

BUSINESS ADDRESS:
P.O. Box 519, Gaffney, S.C. 29342-0519

E-MAIL ADDRESS:

euro3@cherco.net

TELEPHONE NUMBER:
(home):  (864) 488-3640





(office):  (864) 488-3829

2.
Date and Place of Birth:  July 30, 1954, at Columbia, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on July 8, 1978 to Susan Harriman Shealy.


Never divorced.

Children:  Jonathan Edward Shealy, age 21, College Student; Matthew William Shealy, age 19, College Student; Sarah Harriman Shealy, age 15, 10th Grade.

6.
Have you served in the military?


Commissioned:  May, 1976, Delayed Entry


Active Duty:  January 1980 – September 1983, U.S. Army JAGC, Captain, Civilian, Honorable.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.  


Wofford College, August 1972 – May 1976, BA-Economics, Magna cum Laude


U.S.C. Law Center, August 1976 – May 12, 1979, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1979.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


College: U.S. Army ROTC (1974-1976) - Cadet Major, S-3 (Planning and Operations) (1975-1976), Scabbard and Blade Military Honor Society (1975-1976) - First Sergeant  (1976), Publications Board – Student member (? – 1976), Alpha Phi Omega Service Fraternity (1973 - 1976) - Service Vice President (1975-1976), Economics Department – Student Assistant (1975-1976), Maintenance – Laborer and Electrician’s Assistant (1972 - 1974).

10.
Briefly describe your continuing legal or judicial education during the past five years.


I have fully complied with my CLE requirements up through 2002.  I will attend the Public Defenders Conference, September 30-October 2, 2002 to complete this years requirements.  My focuses in my CLEs have been in family law, criminal law, ethics, and law office management.  I can provide printouts of my compliance sheets upon request.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  Many years ago, I taught in military facilities in Europe as an adjunct professor for the University of Maryland and City Colleges of Chicago.  These were part-time jobs I did after my normal work hours.  I taught Business Law, Income tax (primarily how to fill out a return), and Criminal Justice.  I also taught the Law of War each month and annually instructed on Immigration Law at the U.S. Army European Legal Assistance Conference as part of my regular duties as a Department of Army Civilian Attorney-Advisor.  My Community JAGC office hosted a mini-conference on international law, I instructed on the Hague Convention on International Child-napping.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Bar, 1979


United States District Court for South Carolina, 1984

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.



January 1980 – September 1983: Captain, JA, US Army



January 1980 - April 1980:  Training and TJAG Basic Course



May 1980 – November 1981:  Trial Counsel- prosecuted criminal cases via courts-martial in Karlsruhe Germany.



November 1981 – December 1981:  Trial Defense Counsel- Defended Criminal cases via courts-martial in Karlsruhe, Germany.



December 1981 – May 1983:  Senior Defense Counsel – Senior defense counsel for U.S. Army elements supporting Supreme Headquarters, Allied Powers Europe (S.H.A.P.E.) in Mons, Belgium, Allied Forces, Central Europe (A.F.C.E.N.T.) in Brunssum, the Netherlands, and the Northern Army Group (NORTH.A.G.) in northern Germany.  Although this sounds impressive, I opened the office and had no legal clerk or staff.  I was quartered in Schinnen, The Netherlands.



May 1983 - September 1983:  Trial Counsel – same as above but for Fort Jackson, South Carolina.



September 1983 – December 1985:  Associate, Rogers and Riggs, Manning, South Carolina:  General practice of law.  Here I did do a fair amount of civil practice, including slip and fall, car accidents, even an attempt to take a federal park away from the federal government.  I also did court-appointed work and initiated work toward establishing a public defender office.



December 1985 – February 1994:  Attorney-Advisor, U.S. Army.  I lived in Rhineberg, Germany and Schinnen, The Netherlands.  My duties were to provide legal assistance and personal income tax services to soldiers and dependants.  I also advised the commander on international law matters involving the community as well as adjusted claims against the United States as the Claims Officer. I provided administrative law support.  The most interesting aspect of this position was that I was trained to be a foreign trial observer.  I observed German and Dutch trials involving U.S. forces members and reported their “fundamental fairness” through Army channels to the U.S. State Department. 



February 1994 – June 1997:  Public Defender for Cherokee County.  Handled General Sessions, Department of Juvenile Justice, and Department of Social Service matters as appointed defense counsel.



July 1997 – June 1998:  Associate, The Ross Law Firm.  In coordination with my Mr. Ross, I assisted in contractual matters, business law matters, civil lawsuits in which I merely provided support, assisted in property law and continued my criminal defense practice.



July 1998 – present:  Thomas E. Shealy, Attorney at Law.  Criminal defense practice, family practice.  I have done some property, probate, and civil claim law.  I do Special Referee and particularly enjoy doing Guardian ad Litem work.  In July 1999, I became the part-time Municipal Court Judge for the City of Gaffney.  While we have added two more part-time judges, I continue to act as the Chief Judge.

Civil Litigation:


I do not have much of a civil practice.  I have handled a few car accidents, but found my office was not properly set up for that type litigation.  I have represented a local private club in a lawsuit alleging it allowed its employee to rape the plaintiff.  Although the individual co-defendant failed to answer interrogatories and therefore they were deemed admitted, we continued the litigation and were prepared for trial.  Instead the Plaintiff chose to voluntarily remove the case from the docket.  It is now dismissed.  



I also represented a Plaintiff corporation in a lawsuit against a creditor that seized too much money from its bank account.  This was a complicated case and did go to trial.  Unfortunately, the Jury found for the Defendant.



Finally, I have served as a Special Referee in a number of cases involving mortgage foreclosure and abating of a nuisance.


Criminal Litigation:


I have tried the following cases in the past few years.


State v. Fredrick McDowell, 97-GS-11-890, Resisting Arrest, Trial July 22, 1998: The issue was whether the clearly “slow”, large black male resisted the arrest by two young while deputies, one of whom was off-duty.  State argued the facts showed the deputies were doing their duty and acting reasonably in subduing the Defendant.  Defendant testified in his own behalf.  Verdict:  Not Guilty


State v. Brian Panther:  97-GS-11-898, Criminal Sexual Conduct With a Minor, Trial Date:  July 13, 1999:  Issue involved the Rape-Shield Law.  Verdict:  Guilty (ultimately reversed and remanded – See question 19(e).

State v. Minyard Woody. 98-GS-11-1227-1231, Numerous Burglary and Larceny Charges, Trial July 20, 1999:  Issues:  Whether Defendant was an actual participant in the alleged crimes or a mere by-stander.  Verdict:  Guilty (was eventually remanded for re-sentencing.)


State v. Keith Ross:  99-GS-11-717, Armed Robbery, Trial September 14, 1999:  Defendant shot himself at the scene, was subdued and arrested at the scene.  The money was never recovered or accounted for and it happened in the dead of summer.  The Defendant had an incredible amount of “tools” with him and yet wore short pants. Issue:  Who was the real robber?  Verdict:  Guilty.


State v. Jeffrey Husketh:  99-GS-11-528, CDVHAN, Trial February 7, 2002, Defendant admitted to CDV but denied causing the injuries evident in photographs and claimed by victim’s testimony.  Issue:  Was the CDY of a high and aggravated nature?  Verdict:  Guilty of CDV only.


State v. Vernon Scates, 95-GS-11-1315, Possession of Crack Cocaine:  Defendant denied possessing crack.  Drug team detectives testified as eyewitnesses.  Issue:  Did the Defendant possess crack cocaine?  Verdict:  Not Guilty


State v. Daniel Peeler, 00-GS-11-862, Criminal Sexual Conduct with a Minor:  Defendant gave a statement admitting the conduct.  Later he recanted, saying the statement was given involuntarily and was untrue.  The Court admitted the statement.  Issue:  Was the statement true?  Verdict:  Not Guilty.


Lack of Experience in Civil Matters:


As illustrated above, I do have experience in civil matters.  But that experience pales in comparison to my criminal background.  Although I have had successful experiences prosecuting and defending in courts-martial and General Sessions, I have had a lengthy period of my career doing non-court civil matters.  As an attorney-advisor to the U.S. Army, my duties required me to provide legal assistance (civil legal matters) to soldiers from all 50 states and the territories.  I also provided civil legal support in international issues involving the military community.  This experience has made me sensitive to the fact that there are many ways of dealing with a problem and maybe my experience will give me insight to better ways.

15.
What is your rating in Martindale-Hubbell?  BV

16.
What was the frequency of your court appearances during the last five years?


(a)
Federal:
None


(b)
State:

Including General Sessions and Family Court – I estimate bi-weekly (this includes guilty pleas, probation violations, and DJJ and DSS cases.)

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
Civil:

5%


(b)
Criminal:
60%


(c)
Domestic:
35%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
Jury:

20%


(b)
Non-jury:
80%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Vance v. Vance; 287 S.C. 615, 340 S.E.2d 554 (S.C. App. 1986):  I represented the respondent.  This case recognized that a live-in lover or platonic partner or even family member could amount to a change in financial circumstances sufficient to alter an award of alimony.  Affirmed.


(b)
CCDSS v. Sandra Rene Sims Martin, et al.,  (S.C. App. 1999) Unpublished Opinion 99-UP-567.  I represented the Appellant.  The Appeals Court decided that the Family Court lacked jurisdiction to terminate the mother’s parental rights due to the procedural grounds existing at the hearing.  Reversed.


(c)
State v. Terry Smith, 322 S.C. 107, 470 S.E.2d 364 (S.Ct. 1996):  I was the Defense Counsel; Mr. Smith was convicted of murder and ABHAN.  Court found the two separate charges should have been severed and there was no evidence of any murder of an infant.  Reversed and Remanded.


(d)
State v. Easler, 327 S.C. 121, 489 S.E.2d 617 (S.C. 1997):  I was the Defense Counsel.  Defendant was convicted of a number of charges, including two counts of felony DUI.  The Court of Appeals affirmed the conviction, upholding the initial police interrogation and seizure of Mr. Easler.  The Supreme Court affirmed, but on grounds other than used by the Court of Appeals.  Affirmed.

(e)
State v. Panther:  Citation lost, (S.C. App. 1999):  I was the Defense Counsel.  The Defendant was convicted of Sexual Conduct with a minor.  The Judge excluded crucial identity evidence under the rape shield law.  Court of Appeals reversed, stating the law was incorrectly applied.  Reversed and Remanded.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 


(a)
See 19(b) above.


(b)
I also represented Ms Martin in a second appeal on a second termination of parental rights act.  That case has recently been affirmed by the Court of Appeals and no other appeal is envisioned.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


None - Many of my cases have been appealed and some successfully.  However, the South Carolina Office of Appellate Defense handled all appeals.  (See 19 (a, c, d, e))

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  Yes, July 1999 – the present,


Municipal Court Judge, City of Gaffney (part-time), Appointed by the Mayor and City Counsel.  This Court had the least jurisdiction of any other Court.  It is limited to low-level misdemeanors, traffic offenses and criminal offenses statutorily assigned to magistrate court jurisdiction.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  I have issued no orders or opinions other than rules to show cause or bench warrants.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


I was appointed a board member of the Cherokee County Disabilities and Special Needs Board on October 1995.  I was serving my second appointment (continuous service) until my resignation in February 2000.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


Contract Public Defender (part-time); I was a contract public defender the entire time I was a judge.  My employment as a contract Public Defender predates my appointment as city judge.  I became a judge on July 1, 1999 and a contract Public Defender on July 1, 1996. 


Cherokee Public Defender Board; H. Fulton Ross, Esquire and Wade S. Weatherford III, Esquire – Officers and Board members; I represented all non-city of Gaffney defendants appointed to me by the Clerk of Court.  Types of cases include General Sessions, Department of Juvenile Justice and Department of Social Services matters in Family Court.  No Supervisor other than the Officers listed above.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


None.  I would advise all parties of the nature of the potential conflict, my view as to my degree of involvement and, if any one so moved, I would recuse myself without penalty, present or future, to the moving party.  If the conflict was clear or I felt the conflict was probable or the appearance so apparent even if not true, I would recuse myself on my own motion.  If I was unaware of the potential conflict, I would expect any party with knowledge of the conflict to bring it to my attention so it could be resolved and a record of its resolution made.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?


Yes, I do not know what the potential penalty was.  In 1987, I was a civilian employee in Wallach, Germany when my youngest child was born.  I ordered and received a baby monitor from a U.S. supplier to monitor my daughter’s upstairs bedroom when she was sleeping.  One Sunday morning German Police and a civilian radio triangulation technician came to my door and accused me of having an illegal transmitter.  The Police were satisfied it was the baby monitor (the only “transmitter” I had.  They informed me they were confiscating the monitor, that I was technically under arrest, but I was allowed to stay home.  The next week, I reported to a Detective at the local police headquarters.  After his investigation, the charge of transmitting on an illegal frequency was dismissed.  

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  Not to my knowledge.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No, No, No. 

34.
Have you ever been sued, either personally or professionally?  


Yes.  Robert Holland Koon v. Charles M. Condon, et al.  This was an inmate lawsuit that named a large number of Defendants.  The lawsuit was filed in State and federal court.  The only allegation against me was that I represented him at a post-conviction hearing and did not notify him of the hearing or the result of the hearing.  In fact, I did notify him of both items, using his last known address  (as did the Attorney-General’s Office).  When he failed to appear, I moved for a continuance, which was denied.  It turned out he was in prison in Virginia.  The outcome was that he voluntarily dismissed his suits against most of the other Defendants and me.


The lawsuit was originally filed in the State Court of Common Pleas and received a case number of 99-CP-11-117.  The defendants removed it to federal court where it received the case number 7:99-4244-12.  The case was then remanded to state court.  It was dismissed by consent of the Plaintiff by court order dated February 8, 2001.  I have provided a copy of the complaint, the federal court order remanding the case to state court and the state court order dismissing the case.  The complaint is 15 pages long.  I am mentioned on pages 2, 10-11.  I have also provided a copy of the PCR order of which he complained.  My motion for a continuance to find Mr. Koon was denied.  I have provided a copy of proof of service on Mr. Koon by the Attorney General’s office.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  To date, None other than the postage necessary to mail the required documents, which is unknown to me at this time.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  In the past, I have mentioned to Fletcher Smith, a S.C. Representative from Greenville, S.C., that I wanted to be a circuit court judge.  This was well before this vacancy occurred and I did not request any pledge from him and I did not know he was on The Judicial Merit Selection Commission.  I have seen Representative Smith twice since filing my letter of intent.  Neither of us has mentioned the position or whether I was pursuing it. 

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
Cherokee County Bar;


(c)
American Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  None.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  I have a strong instinct for justice and fair play.  I have no negative information to offer.  I fear any positive information would be self-serving.  I will be glad to address any personal positive information during any interview.

48.
Personal References:


(a)
The Honorable Henry Jolly





 Mayor of the City of Gaffney





405 College Drive, Gaffney, S.C. 29340

(864) 489-4638


(b)
Mr. James Taylor, City Administrator



203 N. Limestone Street, Gaffney, S.C. 29340
(864) 487-6247


(c)
The Honorable Katie Baines



Clerk of Court, Cherokee County



Cherokee County Courthouse
, Gaffney, S.C. 29340
(864) 487-2571


(d)
Mr. Pearson Cooper, Director, CCDSN



959 East O’Neal Street



Floyd Baker Blvd., Gaffney, S.C. 29340

(864) 487-4190


(e)
Mr. David Wall, City Executive, Gaffney



Wachovia Bank



101 N. Limestone Street, Gaffney, S.C. 29340
(864) 488-8050

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Thomas E. Shealy


Date:
September 29, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry focused on nine evaluative criteria and has included a survey of the bench and bar, a SLED and FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name night appear, study of any previous screenings and a check for economic conflicts of interest.  We have no affidavits filed in opposition for your candidacy or election, and there are no witnesses present to testify today.  Do you have a brief opening statement that you would like to make? 

MR. SHEALY:
Yes, sir.  I would like to thank each of y'all for the time and effort for conducting these hearings.  And for attending and listening.  It is very important to me and to Cherokee County.  Thank you.  

CHAIRMAN DELLENEY:
At this time please answer any questions our able counsel might have you. 

MS. CRAWFORD:
Good morning.  Mr. Chairman, for the record, I note that Judge Shealy is Chief Municipal Judge of the City of Gaffney.  I have a few procedural matters to take care of first. Judge Shealy has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications for office, administration and temperament. That statement was provided all Commission members earlier and is included in your notebook. I did have one question, Judge Shealy.  In question 15 regarding your philosophy on judicial activism, you discussed in your answer that your focus would be on the schools.  In brief, do you feel that judges should play any part in setting or promoting public policy on the bench? 

MR. SHEALY:
I believe that judges should decide cases before them based on what the law and the precedent before them is.  As pursuing public policy and changes that have no support in the law, I wouldn't do that.  I'd leave that to the legislature. 

MS. CRAWFORD:
With that in mind, Mr. Chairman, I have no concerns with the ethics statement in the notebook, and with the Commission's approval I would ask that those questions be waived in this hearing today.  I would also ask that the statement be entered into the public record. 

CHAIRMAN DELLENEY:
Without objection.  

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Thomas Edward Shealy

Address:

501 College Drive, Gaffney, South Carolina 29340

Home Telephone:
(864) 488- 3640

Work Telephone:
(864) 488- 3829

E‑Mail Address:
euro3@cherco.net

1.
Why do you want to serve as a Circuit Court Judge?  Historically, It has been a career goal of mine and now I believe I am prepared to serve as one.  I believe that I have prepared myself by studying the judges I have appeared before.  I have also enjoyed my tenure as a municipal court judge in Gaffney, S.C.  I believe I would be effective in bringing respect to my courtroom without being abusive and I believe my courtroom would be conducive to influencing opposing counsel to exercise “courtly” manners to each other as well as the Court. 

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  Not as I currently practice.  I can see doing court-appointed work or handling selected cases I may have an interest in working, but not a return to the general practice of law.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I believe them to be wrong.  Yes, I can envision ex parte communications in an emergency at a time the other party cannot be reached and action must be taken immediately to avoid substantial irreparable harm.  However, steps to ensure a full hearing, as soon as possible, with notice to all must also be provided to ensure no irreparable harm to any of the parties and that the law is correctly applied and enforced. 

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I am very quick to recuse myself as a municipal court judge whenever my relationship with a litigant may reasonably appear to bias my judgment.  I will inform all parties of any such relationship and allow them to request my recusal, without prejudice to them.  If there is no objection, I may still recuse myself on my own motion if I feel it is warranted.  Recusal or the request to recuse myself is not an insult to me.  Rather, it is an opportunity to demonstrate my judicial integrity.  If I should refuse such a request, I will certainly put my reasons on the record and allow the requestor to do likewise for judicial review. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would give great deference to that party, but I would not automatically grant the request.  I would give him all of the time the movant needed to establish any concerns they may have.  It is possible that the movant will convince me, that out of an abundance of caution, I should recuse myself.  If not, I will explain on the record why I was refusing his motion and give him an opportunity to offer any new arguments based on my reasons.  I will not let a case be unnecessarily continued because of an imagined bias, without adequate foundation.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  Upon my learning of any such relationship, I would inform the parties.  I would then advise me of my knowledge of the extent of the appearance and, depending on the circumstances, I would recuse myself or place the answer to question 6 and 7 into operation.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  My standard would be to avoid the atmosphere where it could arise.  If it did arise, I would politely and without embarrassment to anyone, tactfully refuse the gift or hospitality.  This assumes the gift or hospitality to be significant.  An offer of a breath mint would not be refused.  Any questionable event would be submitted by me to a fellow judge or ethics advisor.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


Initially, I would attempt to find out if the information of misconduct was credible and I would gather as much information as possible.  If the information did support the appearance of misconduct, I would report the matter and forward the information I gathered to the appropriate agency.  I would then leave that agency to do its job.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?  Depending on the nature of the order, its complexity, and its uniqueness, I would either give one of the parties drafting instructions and have them draft it, subject to my changes.  The more difficult or unique the order, the more likely I would draft it myself or have my law clerk draft it.  Also, if the circumstances were right and the issue was such that I could, I may allow all parties to submit proposed orders.  Regardless of who drafts the orders, the resulting product will be mine and reflect my scholarship.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?


First, I would recruit the most experienced staff I could find.  A tickler system and a redundant calendar system would be instituted, together with “milestone” deadlines for each stage of the project to timely reach the final deadline.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  My focus would be on the schools.  I would personally visit any school and explain our criminal and civil judicial system.  I believe the local bar should get involved in the schools with mock trials, classes on the constitution, and the provision of information on law and society.  The schools need our help in getting the ultimate effects of law breaking to the children.  Most of the children I have represented in DJJ did not know that an alcohol offense would prevent them from getting a South Carolina state scholarship to college.  This is the type of information I want children to know before they commit a crime they may mistakenly think as being excusable due to their “youth” or experimentation”, without real consequences. 

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I would make myself available to the Chief Justice to pursue any project relating to the study or research on the improvement of the law.  I would particularly like to study the refinement of the jury system to reduce strain on the jurors and reduce the likelihood of irrelevant factors influencing a jury decision.  The fundamental thing I would do is conduct myself as a model of justice, fairness, and temperament.  My goal would be that even the losing party would feel they had a fair trial.  Finally, see answer to question 15. 

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  My family has often lived in stressful conditions.  We lived in Europe, without significant family or other support.  We would all be sensitive to our needs and demands on each other.  We would be sure to articulate any problems that arise and we would deal with them.  When possible, I would take any available family member with me when I traveled so they could visit that part of South Carolina.  When I was local, I would ensure we had lunch or time together in the evening.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:  I would be much harder on repeat offenders in that less harsh measures had little effect.

b.
Juveniles (that have been waived to the circuit court):  I would want psychological assessments done and some professional input as to the reasonable expectations for the offender and ways I could reasonable punish the child and still protect society.

c.
White collar criminals:  As I would any other criminal.  I would hear his contributions to society, as well as the “sneakiness” of his crime.  I would want to know the extent of the injury he caused and how he benefited.  After weighing this information, I would determine the best punishment for him while protecting the interests of the victim and society.

d.
Defendants with a socially and/or economically disadvantaged background:  See “c” above.

e.
Elderly defendants or those with some infirmity:  The infirmity is not a defense, however it is a factor in determining punishment.  See “c” and “d”, above.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  Dignified, curious, and courteous, all tinged with a sense of humor and common sense.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  At all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  Anger is going to happen and the judge will still need to deal with the Defendant or attorney or pro se litigant.  Anger is never appropriate if it controls how these people are dealt with.  It can be useful in that it awakens the senses of the judge.  But the judge must develop techniques to get over anger quickly or place it aside before making any decision, judgment or comment.  That decision, judgment, or comment must be based on relevant facts, not irrelevant anger.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No, No.
30.
Have you contacted any members of the Judicial Merit Selection Commission?  In the past, I mentioned to Fletcher Smith that I wanted to be a Judge.  But that was long before this vacancy became available and I was unaware he was a member of the Commission.  Although I have seen him twice since this vacancy was announced, neither of us has mentioned it.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Thomas E. Shealy
Sworn to before me this 5th day of October 2002.

Notary Public for S.C.

MS. CRAWFORD:
Also included in the notebook for your review is a copy of Judge Shealy's personal experiences statement.  I note for the record that based on the testimony contained in Judge Shealy's PDQ he does meet the constitutional requirements for this position regarding age, residence and years of practice. Judge Shealy, could you explain to the Commission your thought process as to why you decided to apply for this judgeship, or why you would like to be a Circuit Court Judge?

MR. SHEALY:
Yes.  The thought processes is really procedural, two different levels.  The first level is my personal level.  I want to be a Circuit Court Judge.  Always have, always wanted to be. My education towards that goal has been with that purpose in mind.  And I've tried to have as many varied legal experiences in my background as possible, including exposure to foreign courts when I worked for the United States Army.  The other one is Judge Clary.  Although towards the end of his career he moved to Spartanburg County, he originally was from Cherokee County.  I maintained an office in Cherokee County.  The Seventh Judicial Circuit is heavily populated.  We are extremely busy.  We have two resident judges, and until Judge Clary retired we had three judges living within the Circuit and actually had their offices within the Circuit. 

I think it is paramount for the efficiency of the judiciary that three judges remain in the Seventh Judicial Circuit.  I would like for that judge to be me, and I would like for it to stay in Cherokee County, because I think the economy would be enhanced.  Right now there is a judge's chambers in Cherokee County.  And although the work in Cherokee County may not require a judge to stay there 24 hours a day, the work in Spartanburg County certainly does.  And I see no problem with having a day where I get up in the morning, go into the office in Cherokee County, take whatever work has arisen and take it to Spartanburg County and work on it there when work comes up in Spartanburg County.  I think that's just a highly efficient way of doing it.  When this position became vacant, I urged the Cherokee County bar to have as many people apply for it as possible.  What I was hoping was that--we have some very fine lawyers there--that we would have a much larger choice for y'all to view.  Plus, we'd have a greater chance of keeping that position in Cherokee County.  That's another reason that I'm here. 

MS. CRAWFORD:
Judge Shealy, you have a varied legal experience.  I believe you have been an attorney since 1979, and you spent nine or ten years overseas.  You touched on that briefly.  Could you condense that experience, highlighting the different areas of experience you've had.

JUDGE SHEALY:
Okay.  First off, I became a lawyer in '79.  I started out in the JAG Corps and I stayed in the JAG Corps.  And this is fairly unusual, my entire time as either a prosecutor or a defense counsel.  I became a senior defense counsel in the JAG Corps and I was responsible for Northern Germany, Belgium and the Netherlands.  My office was in the Netherlands.  And I didn't have a staff, it was just me.  I rode the circuit.  When I came back to Fort Jackson once again I was right back to being a trial counsel.  Usually you spend six months in several different areas, but I spent all of my time in courts martial.  At that time the Army adopted Military Rules of Evidence, which were based on the Federal Rules of Evidence.  

When I got out of the Army I went into private practice in Clarendon County in Manning, and had to re-learn South Carolina Rules of Evidence.  Then in that area I did a lot of court-appointed criminal work, and we did civil litigation and that sort of thing.  This was just a general practice of law, practice with Rogers and Riggs.  Towards the end of my stay there I began to form a public defenders' office and unfortunately I didn't get to see that through because I went to work as a civilian attorney for the United States Army.  Went to Germany and the Netherlands.  Spent about ten years out there, and there I had many different aspects.  I was in a remote site.  I was the claims officer.  I did claims, like insurance, I did international law.  My primary job was legal assistant, which means I handled every soldier in my command's legal problems from back home.  And that ranged from--I had a lady that was a survivor in an airplane crash in Newfoundland, to just drawing people's wills.  After that I wanted to get back in the courtroom.  My children were growing up, I wanted them to grow up as Americans.  My son was, I think, eight years old and we listened to the Oakland A's play baseball on the radio at two o'clock in the morning because that's the only way he could hear baseball.  So we decided to move -- I got a job in Gaffney, took a significant cut in pay, and loved it.  We have had a really good time. 

MS. CRAWFORD:
How would these varied experiences overseas and the legal experiences you've had in the United States or in South Carolina make you an effective Circuit Court Judge in South Carolina?

JUDGE SHEALY:
Several things.  First off, I think the wider exposure to more of the different things, it is to the good.  Second, I find that the Germans and the Dutch think differently than we think, and I have been exposed to alternative ways of thinking.  And I think that's positive.  Also, from time to time we take a look at our judicial system, determine whether or not it is being economically run.  I sat in on German cases where, instead of having a jury system, they have a professional judge who trained his whole career to be a judge, goes to school for it, and then two lay judges, and that is their jury.  That's an alternative way of hearing cases.  So I think all of this enables me to bring a little bit of variety.  I don't have just the same sort of background that every other lawyer has, where they get out of law school, go in general practice of law and then apply to become a judge. 

MS. CRAWFORD:
I believe in your PDQ somewhere you noted or you admitted that you didn't have much of a civil trial practice, and we discussed this some.  Is there anything you would need to do to prepare to sit on the Circuit Court bench, to compensate for that lack of civil trial experience?

JUDGE SHEALY:
Well, I have some civil trial experience.  I have a lot of civil law experience.  The rules of evidence are the same, whether there is a civil case or criminal case.  The levels of proof are different.  Criminal cases I think are a little bit more difficult.  As to what standards are to be applied, I think our Supreme Courts in their opinions are very, very clear as to what standards are applied.  And I'm not proud.  If I need help I'll call somebody or I'll go and do the research.  I'm computer literate.  I can pull the cases up. 

MS. CRAWFORD:
Judge Shealy, I know you addressed it in your ethics statement or sworn affidavit, but could you tell the Commission what you believe the appropriate demeanor of a judge should be.  And is there any judge that you will try to emulate that you can think of?

JUDGE SHEALY:
Yes.  The judge I'd try to emulate would be Judge Tom Cooper down in Manning.  I got to know him when he was an attorney and whenever I was practicing law down there.  And he just -- he's a very, very good person.  I think a judge has to control the courtroom.  I think people only talk to the judge, they don't argue between themselves.  I think a judge has to have a good sense of humor, and I think he's got to realize that the attorneys that are practicing before him, that's their job.   And I have a real problem with rude judges.  And I have a real problem with embarrassing counsel or witnesses in front of a jury or in front of whoever happens to be watching.  I think a judge needs to be dignified and I think he needs to be compassionate.  I think he's got to be fair, and fair doesn't mean being weak. 

MS. CRAWFORD:
And now some housekeeping issues, have you sought or received the pledge of any legislator prior to this date?

JUDGE SHEALY:
No.

MS. CRAWFORD:
Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of your screening?

JUDGE SHEALY:
No.

MS. CRAWFORD:
Have you asked any third parties to contact members of the General Assembly on your behalf?

JUDGE SHEALY:
No.

MS. CRAWFORD:
Have you contacted any members of this Commission?

JUDGE SHEALY:
I knew Representative Smith long before Judge Clary retired.  He and I were both trying a murder case.  His defendant went first, my defendant went second.  And at that time I told him that I would really like to be a Circuit Court Judge. 

REP. F. SMITH:
My client went down the tubes, too, didn't he? 

MS. CRAWFORD:
Judge Shealy, could you tell the Commission your understanding of the 48-hour rule? 

MR. SHEALY:
The 48-hour rule is that if I should be selected to be one of the three finalists for this position that I am not permitted to contact any legislator or to seek any sort of pledge or seek their support in any way for 48 hours. 

MS. CRAWFORD:
Mr. Chairman, I would note that the Citizens Committee of the Upstate found Mr. Shealy “to be a competent lawyer.  His qualifications meet expectations set forth in the evaluative criteria.”  And I would note for the record that any concerns raised during the past months of investigation were incorporated into Judge Shealy’s questioning today.  And I have no further questions.  

CHAIRMAN DELLENEY:
Thank you, ma'am.  Does any member of the Commission have any questions of Judge Shealy?  There being no further questions, Judge Shealy, I'd first of all like to thank you for participating in the process and for seeking a position on the Circuit Court.  Again, I remind you about the 48-hour rule, which you stated that you understand, and you do understand the rule correctly.  And I would like to thank you for being here and hope you have a safe trip back home.

JUDGE SHEALY:
Thank you.  Appreciate it. 

CHAIRMAN DELLENEY:
Next we will have the last candidate for Circuit Court At-Large Seat number 5.  That's Mr. H. Spencer King.  Good morning, Mr. King.  We have before us today Mr. H. Spencer King, who seeks the position for the Circuit Court At-Large Seat number 5.  At this time, Mr. King, would you please raise your right hand?

H. SPENCER KING, being first duly sworn, testified as follows:

CHAIRMAN DELLENEY:
Do you want to make any changes or updates to your personal data questionnaire? 

MR. KING:
There is one change regarding a civil lawsuit that was filed against me.  Mr. Gentry has that information. 

MR. GENTRY:
I do, Mr. Chairman. 

CHAIRMAN DELLENEY:
Other than that one change, is there anything else needs to be changed or updated.  

MR. KING:
I do not believe so.

CHAIRMAN DELLENEY:
Do you object to our making the personal data questionnaire with that change a part of record of your sworn testimony?

MR. KING:
I do not.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Circuit Court, At-Large Seat 5

NAME:



H. Spencer King

HOME ADDRESS:

3 Cateswood Drive, Spartanburg, S.C. 29302

BUSINESS ADDRESS:
Post Office Box 3188, Spartanburg, S.C. 29304

E-MAIL ADDRESS:

hking@lwtm.com
TELEPHONE NUMBER:
(home):
864-573-9233





(office):
864-582-4365





(fax):

864-583-8961

1. Date and Place of Birth:  February 7, 1941, at Charlotte, North Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 31, 1963 to Ellen Frost Hayne King.  Never divorced.

Children:  Cheryl Ashley King Hay, born in Columbus, Georgia on September 2, 1965, resides in Charleston, South Carolina – Paralegal; Ann Lunsford King, born in Columbia, South Carolina on July 4, 1967, resides in Durango, Colorado – Special Education Teacher.

6. Have you served in the military?

Yes. Commissioned ROTC Furman University August 1963.  Active duty, November 1963–September 1965.  United States Army Reserve, September 1965-February 2001.  Retired; Honorable Discharge; Lieutenant Colonel.

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Furman University, September 1959-September 1963, B.A.;

University of South Carolina, September 1965-June 1968, J.D., cum laude.

8. List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

Admitted South Carolina, 1968.

Have never taken the bar exam in any state other than the state of South Carolina.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Furman University: Editor-Bonhomie (Yearbook), Student Senate; 

USC Law School: Managing Editor- Law Review, Moot Court Team.

10.
Briefly describe your continuing legal or judicial education during the past five years.

2002 - SC Bar, Civil Court Mediation Training, August 22-25, 2002, 40.00 


IADC, Annual Meeting, July 8, 2002, 3.00 

2001 – LWTM, Work Flow Planning, May 18, 2001, 2.50


SCMAA, Annual Meeting, November 30, 2001, 8.42

2000 – AHCA, Longterm Care Litigation, August 3, 2000, 10.50 


SCMAA, Annual Meeting, December 1, 2000, 6.75

1999 – IMLA, Annual Conference, September 26-27, 1999, 10.00


DRI, Defending the Nursing Home… October 28, 1999, 10.50


SCMAA, Annual Meeting, December 3, 1999, 5.00

1998 - SC Bar, Products Liability – The Complex Case, October 23, 1998, 6.00


AHCA, Legal Defense Conference, November 12, 1998, 9.00


SCMAA, Annual Meeting, December 4, 1998, 5.00

1997 – LWTM, Firm Retreat: Strengthening Client Relations, March 15, 1997, 5.50


SC Bar, Advanced Construction Law in SC, September 19, 1997, 5.00


IMLA, Annual Conference, November 17, 1997, 5.00



(IADC - International Association of Defense Counsel)

(LWTM – Leatherwood Walker Todd & Mann, P.C.)

(SCMAA – South Carolina Municipal Attorneys Association)

(IMLA – International Municipal Lawyers Association)

(AHCA – American Health Care Association)

10. Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


Lectures – 


(a)
“What to Do When an Employee is Injured on the Job”, February 1996, Spartanburg Development Association, Spartanburg, S.C., Presenter, 1 hour.

(b)
“Malpractice Cases in Long Term Care Facilities: Prevention and Management” presented to the South Carolina Healthcare Association, Columbia, S.C., December 9, 1999, Presenter, 3 hours.

(c)
“Dealing With the Press – Advocacy vs. No-Comment”, Municipal Association Annual Meeting, Columbia, S.C., December 2000, Presenter, 2 hours.

11. List all published books and articles you have written and give citations and the dates of publication for each.  None.

12. List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

(a)
South Carolina, 1968


(b)
United States District Court (South Carolina), 1968


(c)
Fourth Circuit Court of Appeals, 1968


(d)
United States Tax Court, 1972


(e)
Supreme Court of the United States, 1986

13. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

(a)
July 1968 – July 1976

Means, Evins, Browne & Hamilton and successor Butler, Means, Evins & Browne, Spartanburg, South Carolina.  Entry level associate through partner.  Work included real estate, administrative law and general litigation, primarily related to automobile and personal injury defense.


(b)
July 8, 1969 to July 9, 1971
City Prosecutor, City of Spartanburg.  Prosecuted criminal and traffic cases in Municipal Court.

(c)
July 1976 – July 1992

King and Cole and successors King and Cothran; King, Cothran & Hray, King, Hray & Kanes; and King & Hray, Spartanburg, South Carolina.  Following departure from Butler, Means, Evins & Browne practiced law with Alexander Hray, Jr. from October 1981 and continuing; with James C. Cothran, Jr. from July 1, 1978 through July 31, 1988; with Karen Kanes Floyd from September, 1988 through May, 1992; with Edward Cole from July 1976 through October 1979.  General litigation, and workers compensation.

(d)
July 1, 1987 to present
City Attorney for City of Spartanburg.  Principal legal officer for the City of Spartanburg, providing general advice to City Council and the City staff, oversee litigation, preparation and review of all ordinances, resolutions and contracts.  Actively involved in City’s public-private development.

(e)
August 1, 1992 to present
Leatherwood Walker Todd & Mann, P.C. – Practice is primarily litigation related to product liability, nursing home and medical malpractice.  Approximately 50% of my time is in the private practice of law.

Significant trial experience of civil cases.  Cases handled include personal injury, breach of contract, employment, condemnation, product liability, construction, motor vehicle accident and professional liability.  Included trials and appeals.  Substantial experience in workers’ compensation claims.  In last five years, private practice experience has primarily been related to product liability, trucking and transportation, and professional liability.

While I have practiced very little in the Court of General Sessions, I believe my past experience as City Prosecutor, as a Staff Judge Advocate and as legal advisor to the City of Spartanburg Police Department gives me an understanding of criminal procedure.  I would participate in CLE training focusing on Rules of Criminal Procedure.

14. What is your rating in Martindale-Hubbell?  AV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Several times per year.  Practice is primarily in state court.


(b)
state:

Average 2-3 times a week on motion and non-jury matters. 





Civil trials approximately once a month.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

Almost 100% of my practice is civil, exclusive of City Attorney work.

(b) criminal:
Less than 1%.

(c) domestic:
Less than 1%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

15%


(b)
non-jury:
5%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?

In matters that I am involved, approximately 15%-20% actually reach the trial stage.  I was most often sole counsel but occasionally chief counsel with co-counsel.  Estimate six to eight cases annually reached a jury verdict.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a) Carlton, et al. v. Bell, et al., 2001-CP-23-381.  Significant tractor-trailer motor vehicle collision, allegedly catastrophic injuries to Plaintiff.  Represented Defendants.  Very favorable verdict.

(b) Mueller Estate v. Generali-U.S. Branch, 7:98-3198-24.  Wrongful death case and declaratory judgment on coverage.  Represented Plaintiff Estate.  Favorable decision in United States District Court, affirmed by Fourth Circuit Court of Appeals. Clarification and expansion of issues regarding underinsurance motorist coverage.

(c) Gardner, et al. v. South Carolina Department of Revenue, et al., 98-CP-42-1048.  Constitutional challenge by taxpayers to the Setoff Debt Collection Act.  Issues include the constitutionality of notice and fees.  Represent Municipal Association of South Carolina.  Case is ongoing – currently on appeal to the South Carolina Supreme Court.

(d) City of Spartanburg v. Globe-Vest, et al., 98-CP-42-2870. Condemnation case.  Represented City of Spartanburg as Condemnor.  Precedence insofar as values in Renaissance Redevelopment Area, Downtown Spartanburg.

(e) Allen v. Norfolk & Southern Railway, 91-CP-11-253.  Wrongful death case brought by Plaintiff Estate against Norfolk & Southern Railway.  Represented Plaintiff Estate.  Significant issues of damage and liability.  Verdict for the Defendant.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 

(a) Nolte v. Gibbs, 335 S.C. 72, 515 S.E.2d 101.  Rehearing denied.  The Court of Appeals reversed summary judgment for employer Gibbs International, Inc.  Plaintiff contended that he was wrongfully discharged and entitled to maintain an action, although admittedly an at-will employee.  The Court of Appeals indicated an expansion of the cause of action for wrongful discharge.  Represented Gibbs International, Inc.

(b) Webber v. Michelin, 285 S.C. 581, 330 S.E.2d 547.  Significant in that it defined the limit of judicial review of administrative procedures such as with the Workers’ Compensation Commission.  Represented Michelin Tire Corporation.

(c) Ramsey v. State Farm, 311 S.C. 555, 430 S.E.2d 511.  Significant in that it set forth that a separate liability limit applied under an automobile liability insurance policy for a negligent infliction of emotional distress claim.  Represented State Farm Insurance Company.

(d) City of Spartanburg v. County of Spartanburg, 303 S.C. 393, 401 S.E.2d 158.  Significant in that it limits the authority of municipalities to challenge the creation of special purpose tax districts outside the municipal limits although surrounded by the municipality.  Represented City of Spartanburg.

(e) Dewart v. State Farm, 296 S.C. 150, 370 S.E.2d 915.  One of a series of cases in which appellate courts set forth the standard requiring notice and waiver to insureds with respect to underinsurance motorist coverage and the stacking of such coverage.  Represented State Farm Insurance Company.

21. List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None.

22. Have you ever held judicial office?  No.

23. If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable.

24. Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


Yes.  Attorney, City of Spartanburg, July 1, 1987 to date.


Appointed – subject to annual review by City Council of the City of Spartanburg.

25. List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

26. Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27. Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28. Are you now an officer or director or involved in the management of any business enterprise? No.

29. A complete, current financial net worth statement was provided to the Commission.

30. Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


Business relationships include current law firm and City of Spartanburg which would require recusal.

31. Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32. Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33. Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34. Have you ever been sued, either personally or professionally?  Yes.  Action filed by former client John Conn in 1982 (Spartanburg County Judgment Roll 067152).  Dismissed on summary judgment.  Plaintiff contended I had consented to a judgment on a bank credit card without his consent.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

35. Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

36. S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

37. S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

38. Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

39. List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

40. Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

41. Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

42. Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

43. List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


Member of:

(a)
Spartanburg County Bar Association;

(b)
South Carolina Bar Association.

(c)
South Carolina Defense Trial Attorneys Association;

(d)
American Bar Association;

(e)
International Association of Defense Counsel;

(f)
American Board of Trial Advocates;

(g)
International Municipal Legal Officers Association.

44. List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Downtown Rotary Club, Spartanburg, S.C.;

(b)
Episcopal Church of the Advent, Spartanburg, S.C.;

(c)
Country Club of Spartanburg, Spartanburg, S.C.;

(d)
Piedmont Club, Spartanburg, SC  (Former member).

45. Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

Certified civil court mediator.

48.
Personal References:
(a)
William (“Bill”) Barnet, III, Textile Executive


Mayor, City of Spartanburg, S.C.



(864) 591-0115.

(b)
James E. Talley, Educator


Former Mayor, City of Spartanburg, S.C.


(864) 542-1323.

(c)
Kenneth C. (“Ken”) Anthony, Jr., Attorney


Spartanburg, South Carolina


President-Elect of South Carolina Bar Association

(864) 582-2355.

(d)
E. Patrick (“Pat”) Crowley, Senior Vice President


Arthur State Bank, Spartanburg, S.C.



(864) 948-8713.

(e)
The Rev. Dr. Clay H. Turner, Rector


Episcopal Church of the Advent


Spartanburg, S.C.





 (864) 585-2268.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  H. Spencer King

September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria, which have included a survey of the bench and bar, SLED and FBI check, a credit check, a grievance-reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name might appear, a survey of any previous screenings, and a check for any economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy or election, and there are no witnesses present here to testify today.  Do you have a brief opening statement you would like to make? 

MR. KING:
Mr. Chairman, only to say that my application and my appearance here speaks of evidence of my desire for this position.  But I'm here to answer any questions you ask.  

CHAIRMAN DELLENEY:
Thank you, sir.  At this time would you, Mr. King, answer any questions our counsel might have for you?

MR. GENTRY:
Mr. Chairman and members of the Commission, I've a few procedural matters to take care of.  Mr. King's provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional or statutory qualifications, office administration and temperament.  That statement was provided for all Commission members earlier and is included in your notebooks.  I have no concerns with Mr. King's statement, and with the Commission's approval I would ask that those questions be waived in this public hearing today.  I would request the statement be entered into the public record at this time. 

CHAIRMAN DELLENEY:
Without objection it will be done at this point in the transcript. 

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

H. Spencer King

Address:

Post Office Box 3188, Spartanburg, S.C. 29304

Home Telephone:
(864) 573-9233

Work Telephone:
(864) 582-4365

E‑Mail Address:
hking@lwtm.com

1. Why do you want to serve as a Circuit Court Judge?  I have 35 years experience as a litigator and appreciate the necessity of having trial judges with integrity, competence and impartiality.  I believe that I would bring those qualities to the court and would commit to becoming an excellent trial judge.

2. Do you plan to serve your full term if elected?  Yes.

3. Do you have any plans to return to private practice one day?  No.

4. Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5. What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications must be avoided except where authorized by law and on non-substantive matters such as scheduling.  In non-substantive matters, use of a clerk or staff.  In all cases, provision must be to notify all counsel.

6. What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Should disqualify yourself when impartiality might reasonably be questioned.  In all cases, any factor, however minor, must be disclosed on the record.

7. If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Yes.  I would grant the motion even though, in my judgment, it would not affect my impartiality but in order to avoid any appearance of impropriety.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?   In this situation, the judge should recuse himself in order to avoid any appearance of impropriety.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  Gifts should be refused except from family or friends outside the legal system and on occasions commensurate with the gift such as birthdays and Christmas.  Social hospitality with friends outside the legal system or bar related functions is appropriate.

10. How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would encourage self-reporting, but on their failing to accept the recommendation, would report to the Bar Association or appropriate authority.

11. Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  No.

12. Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13. If elected, how would you handle the drafting of orders?  Routine non-substantive matter to be handled by form order where applicable.  In more substantive matters, would request opposing sides to submit briefs, utilizing briefs in preparation of orders.  It is essential that orders be the product of the trial judge.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?


Use of electronic calendars with mutual access by staff.  Weekly conferences with staff on all pending matters.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Public policy is determined by the legislature.  My desire is to serve as a trial judge.  I do not believe that trial judges should participate in judicial activism. The judge should not become a recluse but must not allow conflicts with his judicial obligations.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I would commit to continuing work with the bar association, directed toward the efficient handling of matters in the court system and participate in the improvement of the legal system through the law school and bar associations. 

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  
My wife is committed to the candidacy and election.  My children are adults who do not reside with me. 

18. The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a. Repeat offenders:

Repeat offenders in serious cases should receive in most instances stiff sentences.  Sentencing should be consistent and even-handed.  First offenders in non-violent cases should be provided probation in appropriate circumstances.

b.
Juveniles (that have been waived to the circuit court):


Consideration must be given to rehabilitation in the sentencing of juveniles and incorporate the Youthful Offenders Act.


c.
White collar criminals:

Judges must consider that most white collar criminals are advantaged by reason of education, employment and community standing.  Punishment must be significant.

d. Defendants with a socially and/or economically disadvantaged background:

Consideration of incorporating requirements for securing employment and completion of education through G.E.D. especially in non-violent cases.

e. Elderly defendants or those with some infirmity:

Consideration of the circumstances especially cases involving non-violent first offenders.

19. Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20. Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.  One must avoid the appearance of impropriety.

21. Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22. Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23. What do you feel is the appropriate demeanor for a judge?  At all times, to carry out your duties with integrity, impartiality and competence, to be even-handed, fair and to avoid favoritism.

24. Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  The rules apply to both your professional and personal conduct.  Observations made by persons away from the courtroom setting are equally important to the judge and to the judiciary and opinions formed in the courtroom.

25. Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  A judge must be patient, dignified and courteous.  Anger is never appropriate with litigants, defendants, attorneys or the public.  Judges must be professional and calm.

26. How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  -0-

27. Have you sought or received the pledge of any legislator prior to this date?  No.

28. Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29. Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
30. Have you contacted any members of the Judicial Merit Selection Commission?  No.

31. Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  H. Spencer King

Sworn to before me this 9th day of September, 2002.

Notary Public for S.C.

MR. GENTRY:
Also included in the notebooks for your review is a copy of Mr. King's personal experiences statement.  One final procedural matter, I note for the record that based on the testimony contained in Mr. King's PDQ, which was introduced earlier into the record, Mr. King meets the constitutional or statutory requirements for his position regarding age, residence and years of practice. Mr. King, why do you want to serve as Circuit Court Judge?  

MR. KING:
Mr. Gentry, the judiciary is widely important to our society.  I am a good lawyer.  I believe that I can become a good judge.  I think I have the temperament, I think I have the experience the Circuit Court requires.  And I think at this time in my life I think it would be an appropriate time for me to move from the bar to the bench. 

MR. GENTRY:
You mentioned this in your comments there, but how do you feel your legal and personal experiences have prepared you to be a Circuit Court Judge? 

MR. KING:
Mr. Gentry, I have been practicing primarily civil law for 34 years.  Other than my representation of the City of Spartanburg, which I have done for the past 15 years, my experience has been predominantly civil trial law.  I have tried virtually every kind of a case that you can try, professional liability, construction, bodily injury, personal injury, personnel issues, employment issues.  I think I have vast experience that I can bring to the bench.  And I think in that 34 years of trying cases, winning cases and losing cases, I think I have the temperament, also, that is required by a judge. 

MR. GENTRY:
You mentioned your civil cases.  What experiences do you have in the criminal areas? 

MR. KING:
Mr. Gentry, at one point in time in my career, early in my career, I was the prosecutor, city prosecutor for the City of Spartanburg.  Which does have -- I probably did prosecute criminal cases for the City of Spartanburg.  In my position as the city attorney I oversee the municipal court in the City of Spartanburg.  I appreciate that my experience is predominantly civil.  If I were selected I will accept the challenge that I would have to spend significant time becoming competent in the criminal practice, which I would enjoy doing.  In preparing for the written test I spent a fair amount of time experiencing, learning criminal procedure.  And I would welcome that opportunity. 

MR. GENTRY:
As a follow-up to those comments, how have you prepared yourself to be a judge, Circuit Court Judge, or for this candidacy in terms of learning the ethics rules, in terms of learning the civil procedure, criminal procedure?

MR. KING:
Other than just going back and reviewing them again.  I mean, this is what I have been practicing my entire career. 

MR. GENTRY:
Are there any areas of law that you feel that you may not be adequately prepared at this time that you would like to beef up more on?  In terms of, for instance, you mentioned the criminal areas that you could work on.  Are there other areas that you feel --

MR. KING:
I do not.  I think my trial experience is vast.  I think I do need to spend time on criminal procedure.

MR. GENTRY:
You mentioned this earlier, about proper demeanor of a judge.  What do you believe is the proper demeanor of a Circuit Court Judge? 

MR. KING:
To be fair, to be firm, to be understanding, to be professional, to be competent.  And also have a sense of humor. 

MR. GENTRY:
Mr. King, you've had two lawsuits filed against you you mentioned in your PDQ, and then here you mentioned today that you brought it to my attention recently.  Can you explain those two lawsuits to the Commission and the outcome of those suits.  

MR. KING:
The first one, that was the only time professionally a lawsuit was filed against me, I believe, in the very early '80s, by an employee of a client of mine.  I took the case from him.  He had been sued on a bankcard.  The amount of the suit was like $2,500.  He claimed that a friend of his had used, had charged, made charges without his permission.  He acknowledged something like $1,100 worth of charges that were his.  He agreed that we could accept a judgment for like $900 or so, which I did.  He later repudiated that, claimed I did not have his permission to do so.  It was a pro se case filed against me.  Summary judgment was appropriate, it was filed at an appropriate time and granted.  That case I reported because, again, only time I have been sued professionally, so I clearly remember it.  The other case was a, I had no memory of, was a case brought against a rental partnership, again in the mid '80s, that I was a member of where a tenant's car was hit by a tree limb.  Of course, we were insured.  We had a management company, my memory is.  I had no memory of that case or no knowledge of that case until the suit was filed.  And it was very shortly settled by the insurance company.  Again, I think very nominal, $1,200, or something like that. 

MR. GENTRY:
Mr. King, have you sought or received a pledge of any legislator prior to this date?

MR. KING:
I have not.

MR. GENTRY:
Have you asked any third parties to contact any legislators or members of the Commission.

MR. KING:
I have not.

MR. GENTRY:
Have you had any contact with any members of this Commission today?

MR. KING:
I do not believe so.  Other than casually speaking to Mr. Smith and Mr. Ritchie, in passing in the courthouse in Spartanburg. 

MR. GENTRY:
Do you understand the 48-hour rule?  

MR. KING:
Yes, sir, I do.

MR. GENTRY:
Could you explain the 48-hour rule?

MR. KING:
The rule is you will release a draft report to the legislature and joint assembly.  And until 48 hours after that no pledges may be sought.  

MR. GENTRY:
Thank you, Mr. King.  I note that the Upstate Citizens Committee found Mr. King to be “a most competent lawyer; his qualifications greatly exceed the expectations set forth in the evaluative criteria.”  Mr. Chairman, without objection I would ask that the citizens committee report be entered into the record. 

CHAIRMAN DELLENEY:
Without objection, it will be done.

MR. GENTRY:
I just note for the record any concerns raised during the investigation and interviews regarding this candidate were incorporated into the questioning of this candidate today and/or the files that you have before you.  Mr. Chairman, I have no further questions. 

CHAIRMAN DELLENEY:
Thank you sir.  Does any member of the Commission have any questions for Mr. King?  There being no questions, first of all, we'd like to thank you for your willingness to participate in the process and to seek a position on the Circuit Court.  This will end this portion of your screening process.  I remind you however that at any time that the commission could reconvene the public hearing and recall you as a witness up until the time we issue the report and 48 hours has expired.  Of course, that's unlikely.  And you understand the 48-hour rule. And with that I would like to thank you again and hope you have a safe trip back.

MR. KING:
Thank you, Mr. Chairman.  I thank the committee.  

MR. DELLENEY:
The Master in Equity for York County, S. Jackson Kimball III.  Good morning, Mr. Kimball. 

MR. KIMBALL:
Good morning.  Thank you.

CHAIRMAN DELLENEY:
We have before us this morning S. Jackson Kimball III who seeks a position of Master in Equity for York County.  Glad to have with you this morning, Mr. Kimball.  Please raise your right hand and be sworn.  

S. JACKSON KIMBALL, being first duly sworn, testified as follows:

CHAIRMAN DELLENEY:
Do you want to make any changes or update your personal data questionnaire in any way?

MR. KIMBALL:
No, sir.

CHAIRMAN DELLENEY:
Do you object to our making your personal data questionaire part of the record of your sworn testimony? 

MR. KIMBALL:
I do not.

MR. DELLENEY:
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

MASTER-IN-EQUITY FOR YORK COUNTY

FULL NAME:


Mr. Stonewall Jackson Kimball, III

HOME ADDRESS:

2153 Mingus Lane, York, S.C. 29745

BUSINESS ADDRESS:
125 Hampton Street, Suite 101





P.O. Box 12339, Rock Hill, S.C. 29731

TELEPHONE NUMBER:
(home):  803-366-6865

(office):  803-327-1500; fax 803-327-1533.

2.
Date and Place of Birth:  August 31, 1944.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 3, 1968, to Noell Ann Coleman Kimball.  Never divorced.

Children:  Eloise Miller Kimball Baker, age 31, School Teacher; Laura Noell Kimball Otto, age 29, Newspaper Feature Editor; Thomas Jonathan Kimball, age 26, Admissions Counselor Winthrop University; David Coleman Kimball, age 23, Marketing and Computer Web Design; Benjamin Patrick Kimball, age 12, Student.

6.
Have you served in the military?  I was a member of the advanced ROTC unit at Davidson College.  My rank was Private E1.  I was disqualified from service due to medical reasons. I received an Honorable Discharge from the U. S. Army dated September 3, 1965.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Davidson College, Davidson, N.C. (1962-1966) - Bachelor of Arts degree;

U. S. C. School of Law, Columbia, S.C. (1968-1971) - Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, 1971.  I took the bar exam once.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

College: Alpha Phi Omega service fraternity (1965-1966); ROTC and Advanced ROTC (1962-1965; Sergeant Major-1965); YMCA, Solicitor; Business-Economics Association, Director (1965-1966); Kappa Alpha Order (1962-1966; Secretary; House Manager)

Law school: S.C. Law Review (1969-1971; Articles Editor 1970); Research Assistant to Prof. William McAninch (Summer 1970).

10.
Briefly describe your continuing legal or judicial education during the past five years.

CLE Seminars - 1996 to present
1996:
8-22-96, Discovery and Its Abuse


9-27-96, SC Civil Procedure: Rules To Practice By

1997:
6-6-97, SC Civil Trial Techniques


9-9-97, Ethical Dilemmas and Professionalism


10-3-97, Representing a Public Body: Nuts & Bolts

1998:
11-13-98, Masters in Trial

1999:
8-13-99, New Keys to Powerful Advocacy


9-21-99, Ethical Aspects of Business Lawyering


10-8-99, Master-in-Equity Bench/Bar


11-5-99, Ethics and Lawyering


10-13-00, Business Torts/Master-in-Equity

2001:
9-18-01, Stupid Things Lawyers Do To Mess Up Their Licenses


10-12-01, Master-in-Equity Bench/Bar


10-26-01, A Day in Discovery

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

I have lectured in S.C. Bar accredited seminars on three occasions.  Twice I lectured on warranty law in residential construction. The first occasion was at a Bar convention on May 22, 1981, in Savannah, and the second was on October 14, 1988, at a CLE seminar in Columbia.  On one occasion, I lectured in a S.C. Bar CLE seminar in Columbia on a lawyer’s legal and ethical obligations in charging and collecting fees.  I do not have a record of the date, but believe that it was in the mid-1990's.

I have lectured on two other occasions to private groups, once to an organization of construction materials vendors on mechanic’s lien law and debt collection, and once to a commercial contractor organization on warranty law, limitation of warranties and general liability.  I have no available record of the dates, but they were between 1986 and 1994.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

I have three legal writings published in the S.C. Law Review as follows:  “The Modern Drug Industry’s Increased Exposure To Damages” (23 S.C.L.R.771 (1971)); “Search And Seizure - Warrant Requirements for Welfare Searches” (22 S.C.L.R. 241 (1970)); “State Finance - Special Fund Doctrine” (22 S.C.L.R. 126 (1970).

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

Courts of South Carolina: admitted 9/21/71;

United States District Court for the District of South Carolina: admitted 1/21/72;

United States Circuit Court of Appeals for the Fourth Circuit: admitted 10/15/74.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
Roddey, Sumwalt & Carpenter (7/5/71 - 10/31/77



General civil, family court and limited criminal practice.  Initially, most of my experience was in personal injury and other tort litigation.  Beginning in about 1975, I began to become involved in construction-related litigation, which included representing homeowners, contractors and building supply businesses.  Often, this involved representing clients in mechanic’s lien litigation.



(b)
S. Jackson Kimball, Attorney (11/1/77 - mid 1985)




General civil practice primarily devoted to commercial and construction litigation, as described above, and personal injury cases and litigation.  I also did a significant amount of real estate closing work.

(c)
Kimball & Dove, P.A. (Mid 1985 - 3/31/90)


More of a specialized civil practice primarily devoted to litigation involving construction, contracts, business and commercial matters, real estate related cases, and land planning and zoning.  The firm had a broad general practice, but I continued to specialize more in the areas described above.

(d)
Kimball, Dove & Simpson, P.A. (4/1/90 - 6/30/00)


Specialized civil practice primarily devoted to litigation involving construction, contracts, business and commercial matters, real estate related cases, and land planning and zoning.  The firm had a broad general practice.

(e)
Kimball Law Firm, P.A. (7/1/00 - present)


Specialized civil practice primarily devoted to litigation involving construction, contracts, business and commercial matters, real estate related cases, and land planning and zoning.  My practice is now limited almost exclusively to these areas.

My litigation experience in the Equity Court over the last five years includes the following cases:  mechanic’s liens, retail commercial construction, leasehold construction, apartment complex construction, collection of substantial accounts for building materials, interpretation and enforcement of restrictive covenants, action to set aside deeds, unfair trade practices, fraud, landlord-tenant law, uniform commercial code, breach of fiduciary duties, partition of real property, and mortgage foreclosure.  I estimate that I participate in an average of three to four trials of cases a year in the Equity Court.  In addition, nearly all motions in civil matters, both jury and non-jury, are heard by the Master-in-Equity in York County, and I estimate that those appearances would average eight to ten per year.

15.
What is your rating in Martindale-Hubbell?  My rating is AV.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
Three trials and at least two motions in the U. S. District Court, and one appeal to the Fourth Circuit Court of Appeals.

(b)
state:

In Common Pleas and Equity Court, I estimate an average of one appearance per month, including trials and motions.

(c)
other state:
I have appeared in Magistrate’s or City Court, and one trial in the Probate Court.  In addition, I have made six to ten appearances before county or municipal planning commissions or boards of zoning appeals.  

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

Near 100 percent

(b)
criminal:
-0-

(c)
domestic:
I have appeared in ten cases as appointed counsel for a party or guardian ad litem in Department of Social Services cases in Family Court.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

25 percent

(b)
non-jury:
75 percent

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Terlinde v. Neely, 275 S.C. 395, 271 S.E.2d 768, 10 ALR 4th 379 (1979).  This case was the subject of an ALR article and annotation.  The significance of the case is that it established for the first time in South Carolina, and I believe nationwide, that a builder-developer gives an implied warranty of fitness or habitability to remote purchasers of homes, even though the builder-developer had no contractual relationship with the remote purchaser.  I represented the Plaintiffs on appeal, obtaining reversal of an unfavorable summary judgment motion, and then represented the Plaintiffs at trial.  The case represented a significant and substantial extension of the warranty liability of builders and developers.

(b)
Erkes v. Kasparek, 303 S.C. 70, 399 S.E.2d 6 (Ct.App. 1990).  The case was tried before a Special Master, and involved the right of a developer of land to subdivide an undeveloped portion of a subdivision into smaller lots.  The subdivision residents amended the restrictive covenants of the subdivision to prevent the developer from the subdividing into smaller lots.  The Master ruled for the developer, and the subdivision residents appealed.  On appeal, the Court of Appeals held that the owners of the existing lots could not amend the subdivision restrictions to impose limits on the size of lots, where the developer had impliedly reserved the right to develop the remaining property into lots as he saw fit.  The case confirmed the right of a developer to subdivide, as he pleased, property which was subject to existing restrictions, so long as the plan of development did not directly conflict with the overall plan of development.  It also limits the right of owners in a subdivision to impose more restrictive covenants than those imposed originally.

(c)
Robert M. Rubino v. State Farm Fire and Casualty Insurance Company, York County Court of Common Pleas, decided by jury November 5, 1992.  The case was an action by a homeowner to collect on a fire insurance policy for the total destruction by fire of his home and its contents.  The home was valued at approximately $1,000,000.00.  State Farm paid the mortgage of approximately 675,000.00, but denied payment to Rubino, asserting that he was guilty of arson.  The case involved complex scientific and forensic issues relating to the fire and the claim of arson.  Because SLED found no evidence of arson, State Farm urged ATF to investigate the fire.  At ATF’s urging, a federal grand jury was empaneled to investigate the fire.  The case was tried twice, with the first case lasting two and a half weeks, and ending in a “hung” jury.   The second case took three weeks and resulted in a verdict for Rubino of $400,000 actual, and $800,000 punitive damages against State Farm.  The jury found against State Farm on both a fraud claim and an unfair trade practices claim.  The trials remain the longest two civil trials in York County.  The significance of the case was its length, complexity, and sheer volume of factual and forensic evidence.

(d) 
Hofer v. St. Clair, 298 S.C. 503, 381 S.E.2d 736 (1989).  The case was one seeking damages for the breach of three contracts to sell three single family residential properties, and was tried before a Special Master.  The Master ruled that the Defendants breached the contracts of sale and awarded damages to the Plaintiff, my client.  The three key issues on appeal by the Defendants were whether the Defendants were a partnership, whether the signature of one Defendant could bind both, and whether one Defendant had apparent authority to act in making the contracts.  The Supreme Court examined the Uniform Partnership Act and the common law, and held that the single partner’s execution of the contracts bound the partnership, and thus, the second Defendant.  The significance of the case was its interpretation of the scope of the ability of one partner to bind the partnership and the other partner.  The Court arrived at a construction of the law which favored parties dealing with individuals who have apparent authority under a broad view of the evidence, and made it more difficult for a party to deny authority to act for a partnership entity. 

(e) 
Neely v. Thomasson, Case No. 00-46CP-2734, on appeal to the Court of Appeals.


The case was originally tried in the Probate Court of York County, appealed to the circuit court, and subsequently, to the Court of Appeals.  The key issue is whether the heirs at law of a decedent can contest the decedent’s paternity of an adult child.  In a formal separation agreement some 50 years prior, the decedent acknowledged the child as his.  He was also the Defendant in a default divorce action where the record indicates the child was his.  The basis of the challenge of paternity by the heirs is genetic testing done after the death of the decedent, which purports to exclude him as the child’s father.  No such case has ever been decided in South Carolina.  The Probate Court ruled in favor of the heirs, granting precedence to the post mortem genetic testing, and the circuit judge affirmed the Probate Court.  I represent the adult child.  The significance of the case is that it would require the appellate court to establish a precedent inconsistent with prior law, which has always given priority to formal acknowledgments of paternity in the interest of preserving the integrity of such relationships.  A related issue raised on appeal is whether the Probate Court had the subject matter jurisdiction to decide the paternity issue at all.  Recent cases suggest that it does not, but this case probably presents the first direct challenge to scope of the Probate Code on that issue.

20. 
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 

(a) 
Hofer v. St. Clair, 298 S.C. 503, 381 S.E.2d 736 (1989);

(b) 
Terlinde v. Neely, 275 S.C. 395, 271 S.E.2d 768, 10 ALR 4th 379 (1979);

(c) 
Moore v. Simpson, 322 S.C. 518, 473 S.E.2d 64 (Ct.App. 1996);

(d) 
Chambron v. Lost Colony Homeowners Association, 317 S.C. 43, 451 S.E.2d 410 Ct.App. 1994);

(e) 
Erkes v. Kasparek, 303 S.C. 70, 399 S.E.2d 6 (Ct.App. 1990).

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Not applicable.

22. 
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Not applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

I served for three years (May, 1998 - May, 2001) as a member of the City of Rock Hill Board of Zoning Appeals.  I was appointed by the City Council.

25.
List all employment you have had while serving as a judge other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

I worked from June 1966, through July 1968, for the DuPont Corporation.  I worked in a management capacity as a supervisor in two different manufacturing facilities, a dacron plant in Kinston, N.C., and an x-ray film plant in Brevard, N.C.

While in the private practice of law, I have engaged in the land development business, specifically the creation of five residential subdivisions, and one condominium project.  This activity began in 1983, and continues presently.  The projects have been developed in the name of separate corporate entities.  Those names are Olde Pointe, Inc., Clearview Properties, LLC., Miller Pond, LLC., Mariners’ Bluff, LLC., The Kimball Partnership, and Ebenezer Title, Inc.  The development of the last of those projects will be completed by the end of September 2002.  After that, my involvement will be the receipt of the proceeds of the sales of lots.

I have not included summer jobs while in college or law school.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.

I have some management responsibility in the remaining land development ventures, but  expect to be free of that before assuming judicial office.  My law office staff keeps the books and pays the bills for the entities.  I prepare deeds and contracts for the entities.

29.
A complete, current financial net worth statement was provided to the Commission. 

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

I would be unable to hear any case where a former partner/co-shareholder in any business venture was a party.  That involves three people, in addition to three former law partners.  I also would not hear any case involving a financial institution to which I had a current obligation arising out of the development business.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?

When I was 14, I and four other boys were arrested and charged with damaging or destroying rural mailboxes.  The total damage was in the range of $100 - $150.  We were required by the Juvenile and Domestic Relations Judge to make restitution, and did so.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  My former law partner and law firm were sued.  (See Moore v. Simpson cited above).  I have never been sued personally or professionally otherwise.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I have no such knowledge or information.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I have no such knowledge or information.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.

Postage to mail out letters of introduction and qualifications summary - February 2, 2001, and July 25, 2002.  Approximately $7.50.  Long distance telephone charges in about the same amount.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No to both questions.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
S.C. Bar Resolution of Fee Disputes Board: member since 1983; Chair of the 16th Judicial Circuit Panel since 1991;

(b)
York County Bar Association;

(c)
Trial and Appellate Advocacy Section of the S.C. Bar;

(d)
Christian Legal Society.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Executive Committee of Citizens for Rock Hill’s Future;

(b)
Volunteer in “Volunteer Program,” York County Detention Center (Moss Justice Center);

(c)
Elder, Ebenezer A.R.P. Church.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None known.

48.
Personal References:

(a)
Herman E. Honeycutt, C.E.O.


Rock Hill Bank & Trust, 315 E. Main St., Rock Hill, S.C., 29730 (Banker)

(b) 
Lee C. Gardner, President, Family Trust Federal Credit Union


P.O. Box 10233, Rock Hill, S.C., 29731

(c) 
David A. White, Esquire


P.O. Drawer 12070, Rock Hill, S.C., 29731

(d) 
James C. Hardin, III, Esquire


P.O. 11429, Rock Hill, S.C., 29731 

(e) 
J. Martin Cope, Jr., President, J. M. Cope Construction Company, Inc.


P.O. Box 4047, Rock Hill, S.C., 29731

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  S. Jackson Kimball

Date:  August 20, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on nine evaluative criteria, which have included a survey of the bench and bar, a SLED, FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of compliance with state ethics laws, a search of newspaper articles in which your name might have appeared, a study of any previous screenings, and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy for election and there are no witnesses present here to testify today.  Do you have a brief opening statement you would like to make?

MR. KIMBALL:
None other than it is a privilege to be here.  I'm not sure at any point 30 years prior to this that I thought I would be here seeking a judicial position.  And, of course, this body didn't exist then, either.  But I have come to want to do that, and am happy to answer any questions you may have. 

MR. DELLENEY:
Thank you, Mr. Kimball.  At this time answer any questions our counsel might have for you. 

MR. MUSTIAN:
Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Mr. Kimball has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional or statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  With the exception of one issue, which I will address in moment, I have no concern with the statement, and with the Commission's approval I would ask those questions be waived in this public hearing today.  I would also request the statement be entered into the public record at this time. 

CHAIRMAN DELLENEY:
It will be done at this point in the transcript without objection.

 SEQ CHAPTER \h \r 1Sworn Statement to be included in Transcript of Public Hearings

Full Name: 

Stonewall Jackson Kimball, III

Address: 

2153 Mingus Lane, York, S.C. 29745

Home Telephone: 
803-366-6865

Work Telephone: 
803-327-1500 / 803-327-1533 fax

E-Mail Address:
sjkimball@rhtc.net

1.
Do you plan to serve your full term if appointed?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications concerning cases before the Court should not be permitted or tolerated.  I believe that some communications, such as the transmittal of proposed orders or other documents requested or required by the Court, are permitted, so long as a copy of the communication and the document are also sent to the opposing counsel or party.  Communications by one party in matters, such as those pertaining to scheduling of cases is permitted with the express consent of the opposing counsel or party.

5.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  I do not believe that recusal is required in the cases posed. My “philosophy” and practice would be that if I felt that a situation would impair my impartial judgment, I would recuse myself.  In addition, if a situation presented an ‘appearance of impropriety’, I would recuse myself, even if no real conflict existed.  If a party or counsel requested recusal, I would consider the facts presented to support to the request, and rule based on the preceding principles.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Assuming that there was a genuine appearance of bias, I believe I should give great deference to the motion for recusal.  The appearance of bias would be an appearance of impropriety.  If I could not reasonably satisfy the concerned party that there was not any actual bias, I believe I would recuse myself.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  My standard would be no gifts.  As to hospitality, my standard would be that I would not accept social hospitality directed to me individually, such as payment for my meal or my admission to a sporting event.  I believe it would be proper to accept general social invitations, where I or my family were among a group of invited guests, such as a wedding reception, or a small group of people at someone’s home, such as a neighbor or church member, etc.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would first question the lawyer or judge to be sure I correctly understood the facts.  If the fact of misconduct was established, I would be obligated to report it.

9.
Are you affiliated with any political parties, boards or commissions that need to be re-evaluated?  No.

10.
Have you engaged in any fund-raising activities with any political, social, community, or religious organizations?  Fifteen to twenty years ago, I was directly involved with a fund raising campaign for a school in Rock Hill.  This past Spring, I hosted a small luncheon for a candidate for the S.C. Attorney General position, which was indirectly a fund raising event.

11.
If appointed, how would you handle the drafting of orders?  I would draft some orders myself.  Also, I would request that a prevailing party’s attorney prepare a proposed order in some cases.  My preference would be to receive a proposed order on computer disk, and be able to fashion it as needed to suit my findings and conclusions in the case.  I would request an order by letter, with a copy to all attorneys or parties involved, outlining my general findings and conclusions to assist in the preparation of the order.

12.
If appointed, what method would you use to ensure that you and your staff meet deadlines?  I would keep deadlines calendared on my computer, and have a staff person also keep a calendar of the deadlines.  That is my current practice.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  My philosophy is to follow established precedent, or any clear inference to be drawn from that precedent.  I would not attempt to set, establish, or promote any particular public policy.  I would recognize and enforce public policy where applicable statutory or case law does so.  I equate “judicial activism” with a “judicial agenda”, and do not believe that I should have an agenda other than to fairly apply the law.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I do not have a specific activity contemplated at this time.  It is my intention to maintain a court where the judicial process is open to public scrutiny, and, without exception, maintains the public trust.

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  I do not believe so.  I have discussed at length with my family my intentions to pursue this position.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.  I have disclosed that I own an interest in residential lots and commercial rental property.  I shall not be involved in any way in continuing in the real estate development business.

17. 
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No, although I do not think that I would be automatically disqualified in such a case.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you attended all mandatory continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases that appear before Masters-in-Equity?  Please describe to the Commission your experience in these areas.


For the last twenty years, my trial and appellate experience has been principally related to litigation involving construction, contracts, business and commercial matters, and real estate related cases.  These types of cases are frequently heard by the Master-in-Equity in York County, as they are either non-jury matters, or matters which typically involve technical, engineering, or accounting issues.  My litigation experience in the Equity Court over the last five years includes the following cases: mechanic’s liens; retail commercial construction; leasehold construction; apartment complex construction; collection of substantial accounts for building materials; interpretation and enforcement of restrictive covenants; action to set aside deeds; unfair trade practices; fraud; landlord-tenant law; uniform commercial code; breach of fiduciary duties; partition of real property; and mortgage foreclosure.  I estimate that these types of cases make up 75 percent of my practice over the last five years.

21.
What do you feel is the appropriate demeanor for a judge?  Courteous, even-tempered, patient, deliberate, decisive and firm.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  I believe the first three apply to the judge’s entire lifestyle.  The last three have to do more with the adjudicatory process.

23.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  Yes and yes.  The responsibility to uphold the integrity of the legal and judicial system, and respect for the judicial office, requires a clear and firm response, which sometimes appears in the form of anger when dealing with a disregard for the system or the office.  Nevertheless, I do not think that a judge has the “privilege” of “venting” personal anger toward a citizen or attorney in a tirade.  The proper objective would be to correct improper behavior.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have not campaigned.  I have spent approximately $7.50 in postage to mail two letters and a summary of qualifications to my legislative delegation, and a similar amount in phone charges. 

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  Yes. I contacted Rep. Greg Delleney by phone, and obtained information on the judicial merit selection process.  I have had no prior involvement in, or knowledge of, the process, and I did not know the procedure, or the proper contact person.  He gave me the necessary information.

29.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  S. Jackson Kimball

Sworn to before me this 20th day of August, 2002.

Notary Public for S.C.

MR. MUSTIAN:
Also included in the notebooks for your review is a copy of candidate's personal experiences statement.  One final procedure matter, I note for the record that based on the testimony contained in the candidate's personal data questionnaire which was introduced earlier into the record, Mr. Kimball meets the constitutional and statutory requirements for this position regarding age, residence and of practice.  Mr. Kimball, why do you now want to serve as Master in Equity?

MR. KIMBALL:
Well, I view the judicial position really as a simply integral part of the whole process of the system of justice.  And I would say over the last ten or so years I have come to involve myself in various forms of dispute resolution.  The ADR that the bar has instigated, I've served as a special master on occasion.  And even quasi-judicial position of being on the zoning board of the city, and have come to appreciate that and see that as a means of service within the system, public service, and to advance, I guess, the fair and impartial administration of justice. 

MR. MUSTIAN:
Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you view your legal and professional experience thus far will help you be an effective Master in Equity?

MR. KIMBALL:
Well, I think principally it has to do with time and place of service.  As you know, I have been a lawyer for almost 31 years, and in the last 20 or so years have specialized in my practice into things that the Master hears in York County, which has a good bit to do with some aspects of a Circuit Judge, as well.  And as the information I've given indicates, I have spent a good bit of my time in the last ten years in the equity court handling matters before the Master in Equity.  And I believe that has prepared me to perform this job.   

MR. MUSTIAN:
Mr. Kimball, in interview we discussed one of your responses on the ethics questionnaire relating to the appropriateness of anger in the courtroom.  You stated there were sometimes situations which required a clear and firm response which sometimes appears in the form of anger.  For the Commission's benefit and understanding, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge and elaborate on what you believe is the appropriate use of anger in the courtroom when dealing with parties or attorneys.

MR. KIMBALL:
Well, I should say, first of all, that I don't think that a judge has the right or privilege to vent his personal anger toward litigants, parties, spectators to judicial proceedings.  But from doing this for 30 years I have been in and around enough court proceedings to think that it is sometimes appropriate and even necessary for the presiding judge to, I guess, one way to say would be to rein in either parties, litigants, lawyers, even spectators.  And probably a better word would be to express a form of displeasure with whatever was going on at the time.  And when I think of anger expressed that way I think of it in terms of the court's expression of maintaining the integrity of the system and of the proceedings that are going on before it at the time.  Not personal anger.

MR. MUSTIAN:
Mr. Kimball, one of the final issues we discussed in your personal interview related to a letter of caution you received from the Commission on Lawyer Conduct.  Could you briefly explain the circumstances surrounding this issue.

MR. KIMBALL:
A lawyer commenced an action to set aside a deed and a contract for sale which were executed by an elderly lady that clearly had become at some point in time incompetent.  He was hired by co-attorneys in fact for that lady.  Who incidentally stood to inherit or -- one of them was the husband of a woman who would inherit a substantial amount of money and property from this lady's estate.  He brought this action in their name seeking to set aside the deed and contract of sale.  The deed and contract of sale were made probably year and a half, between a year and two years prior to the time the action was commenced.  And a deed was from this lady to her twin brother of a tract of land that they had shared together, although it was titled in her name.  My recollection is that it had actually been inherited by her from her husband and had been one time titled in her husband's name.  In any event, at a pretrial conference before the trial of the case it was stipulated by me, as well as him, and understood by the court that that lady would not be called as a witness, and that she was, in fact, at that time not competent.  I'll add a parenthetical to confuse the issue.  The attorneys in fact who contested the deed and contract had this lady execute either the power of attorney under which they were acting or her latest will subsequent to the time that he made this deed and power of attorney. 

In any event, some days before the case was to be tried before the Master the niece of the elderly lady, who was actually her caretaker, asked me if I would go to see the lady in the assisted living facility where she was, and I did.  We met in a place on a hall in the assisted living facility where there was a glass front.  I talked with the lady, asked her what she remembered.  She was clearly not competent, we all knew that, and I left.  One of the people in the facility told the opposing counsel that I had visited the lady.  He called me within an hour after I returned to my office.  I told him I had.  He asked me if I had her sign any documents.  I told him certainly not.  And that was that.  We tried the case, we lost, and at a subsequent time in the courthouse in passing the lawyer asked or said something else to me about it, and I assured him I had no intention of improperly contacting anybody.  And besides, in every step of the way he was what appeared to be, and I think in fact was, vigorously representing the interests of those attorneys in fact, if not necessarily this elderly lady.  And an example of that would be he proposed the settlement of this case to me which involved distributions of money from this lady's estate to people who were named in her will as heirs, which is clearly a crazy thing to do under the tax law at the time.  And the lady had the money to keep herself up.  It was clear in my mind that he was representing the interests of the attorneys in fact.  However, I contacted her, he reported that as a violation.  On reflection, I wouldn't do it again without asking.  But clearly there was no intent to improperly contact a party or a witness who would appear at the proceedings. 

MR. MUSTIAN:
Thank you, Mr. Kimball. I have just a few housekeeping issues.  Have you sought or received a pledge of any legislator prior to this day?

MR. KIMBALL:
No.

MR. MUSTIAN:
Have you sought or have you been offered a pledge of support of any legislator pending the outcome of your screening?

MR. KIMBALL:
No, sir.

MR. MUSTIAN:
Have you asked any third parties to contact members of the General Assembly on your behalf?

MR. KIMBALL:
No, sir.

MR. MUSTIAN:
Have you contacted any members of the Commission? 

MR. KIMBALL:
Yes.  I talked to Mr. Delleney way back over a year ago and asked him about the process.  I'd never been involved in the process.  And he gave me information about who to contact and I did. 

MR. MUSTIAN:
But you have not asked for any commitment.

MR. KIMBALL:
I have not received, nor asked -- I did send him a letter in February of 2001. At the time I was not aware that he was the Chairman of this Commission or on this Commission.  And I spoke with him only about the process here.  In fact, I think he gave me Ms. Addy's name to contact, and I did. 

MR. MUSTIAN:
Do you understand the 48-hour rule?

MR. KIMBALL:
I do.

MR. MUSTIAN:
I would just note for the record that any concerns raised during the investigation regarding Mr. Kimball were incorporated in the questioning of the candidate today.  I would also like to note that the Piedmont Citizens Committee found Mr. Kimball to be eminently qualified for the position of Master in Equity for York County.  Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Anybody else?

MR. FREEMAN:
For clarification, with the Grievance Commission there is a letter of caution one and a letter of caution two.  Are you aware of the difference between those two?

MR. KIMBALL:
Mr. Freeman, I don't know if that differentiation existed at the time this one was made. 

MR. FREEMAN:
How long ago was it? 

MR. KIMBALL:
'96. 

MR. FREEMAN:
Was it basically just a private reprimand? 

MR. KIMBALL:
No, sir, it was not.  I think the language of the letter said we find that even -- the letter of caution was issued.  And the finding was that even if a violation occurred it was technical and unintentional.  I believe that's the language of the letter. 

MR. FREEMAN:
And was the reason for the violation contacting a represented party without going through counsel?  Or what was it?  

MR. KIMBALL:
The reason for the complaint was the contact of a represented party or allegedly represented party.  However, she was not a named party in the action.  

MR. FREEMAN:
But somebody was represented by counsel in the matter?  I'm just trying to understand, because lawyers can contact witnesses, for example. 

MR. KIMBALL:
Yes.  I understand that and in my view that's what I was doing. 

MR. FREEMAN:
I understand.  But this guy was contending that “that was my client, you should have gone through me?”  

MR. KIMBALL:
Yes, sir.  Because he represented the co-attorneys in fact for this lady who was incompetent. 

MR. FREEMAN:
Okay.  I understand.  Sounds like a -- I'm not going to ask you who it was.  But sounds like maybe they may have a problem. 

MR. KIMBALL:
Sounds like. 

MR. FREEMAN:
Maybe the other side has more of a problem than you do. 

MR. KIMBALL:
Well, I didn't make a complaint. 

REP. F. SMITH:
Are they still your friends? 

MR. KIMBALL:
Not an enemy. 

CHAIRMAN DELLENEY:
Any further questions of Mr. Kimball?  Well, thank you, Mr. Kimball. We appreciate you appearing before us today and your willingness to serve as Master in Equity for York County.  And with that hope you have a safe trip back to York.  

MR. KIMBALL:
Thank you very much.  Thank you all. 

MR. COUICK:
Mr. Chairman, we will secure the room until 1:45, which is your current scheduled time to start back up again.  Everything will be locked up. 

CHAIRMAN DELLENEY:
I have a motion that recess until two.  Recess until 2 o'clock. 

(Recess at 12:45.)
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CHAIRMAN DELLENEY:
We are getting ready to start with Circuit Court, At-Large, Seat No. 9 with J. Rene Josey.  Good afternoon.

MR. JOSEY:
Good afternoon.

CHAIRMAN DELLENEY:  We have with us Mr. J. Rene Josey, and who is that behind you?

MR. JOSEY:
I have my son Harrison with me.  He's in the 6th grade and he's 11 and he's working on his citizenship merit badge, and he had to attend a public hearing of some type and I figured this was as good as chance as any.

CHAIRMAN DELLENEY:  We appreciate y'all being before us today, Mr. Josey.

MR. JOSEY:
Thank you. 

CHAIRMAN DELLENEY:
We have before us Mr. J. Rene Josey who seeks a position with Circuit Court, At-Large, Seat No. 9.  If you would at this time raise your right hand to be sworn.

(J. RENE JOSEY WAS SWORN BY THE CHAIRMAN.)  

CHAIRMAN DELLENEY:
Thank you, sir.  Do you want to make any changes or updates to your Personal Data Questionnaire?

MR. JOSEY:
No, I think it's current.

CHAIRMAN DELLENEY:
Do you object to our making your Personal Data Questionnaire a part of the record of your transcript of your sworn testimony?

MR. JOSEY:
No objection at all.

CHAIRMAN DELLENEY:
It will be done in the transcript at this point. 

PERSONAL DATA QUESTIONNAIRE

Circuit Court Judge, At-Large Seat 9

NAME:



Mr. J. Rene’ Josey

HOME ADDRESS:

507 Oleander Drive, Florence, S.C. 29501
BUSINESS ADDRESS:
P.O. Box 5478, Florence, S.C. 29502-5478

E-MAIL ADDRESS:

jrj@tpgl.com
TELEPHONE NUMBER:
(home):  (843) 665-0137





(office):  (843) 656-4451 (direct)

2.
Date and Place of Birth:  28 November 1960, at Jackson, Mississippi.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on 25 May 1985, to Martha Willis Josey.  Divorced:  Not Applicable.


Children:  Jon Harrison Josey, age 11, and Matthew Samuel Josey, age 7.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


8/82 - 5/85
University of South Carolina, J.D., 1985


7/77 - 5/82
Clemson University, B.A., 1982

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.



I was admitted to practice in South Carolina in 1985.  I only took the South Carolina bar exam once.  I have never applied to any other state or taken any other bar exam.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


University of South Carolina School of Law Honors and Activities:



Order of Wig and Robe



Legal Writing Instructor 1984-85



South Carolina Law Review 




Student Works Editor 1984-85 




Survey Staff 1984



Phi Delta Phi Legal Fraternity, Exchequer 1984-85



Women's Law Association, Recording Secretary 1984



Environmental Law Society, Secretary-Treasurer 1983


Clemson University Honors and Activities:



University Debate Team, Outstanding Debator 1978, 1979, and 1982



Clemson Forensic Union, President 1980



Pi Kappa Alpha Fraternity, Treasurer 1980, Parliamentarian 1981



University Chorus, Letter Member



Delta Sigma Rho-Tau Kappa Alpha (Forensic Honor Fraternity)



Phi Eta Sigma (Freshman Honor Fraternity)



Clemson Trustee Award Finalist 1981

10.
Briefly describe your continuing legal or judicial education during the past five years.



As United States Attorney, much of my continuing legal education was in conjunction with National Conferences sponsored by the Department of Justice’s Office of Legal Education (now located in Columbia) or by various law enforcement agencies.   In addition, I was a faithful attendee of the South Carolina Solicitor’s Conference and its educational segments.  Within the United States Attorney’s office, we organized training programs and retreats with appropriate educational components; these would have civil as well as criminal aspects.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Yes. 



In my private practice before government service, I was often a teacher at the Sentencing Guidelines training courses sponsored by the United States Probation Office for attorneys new to the federal system.



As United States Attorney, I was regularly asked to speak at the Annual Criminal Law Update held during the South Carolina Bar’s Charleston convention (1/26/01, 1/21/00. I also have taught at the South Carolina Trial Lawyer’s Convention (August 2000) and the South Carolina Solicitor’s Conference.   I helped organize and teach an Ethics CLE at Clemson’s Homecoming in 1999 (10/2/99) at the Strom Thurmond Center (“Touchdown Ethics from Tigers on Both Sides of the Field”). 



In addition, I was a regular speaker at Narcotics training classes for law enforcement, Safe Schools training for teachers and law enforcement, and other training sponsored by the Law Enforcement Coordinating Committee (LECC) of the United States Department of Justice.  I was a speaker at DEA conferences, FBI retreats, and the South Carolina Criminal Justice Academy; much of this was teaching for non-lawyers.



After joining the firm of Turner, Padget, Graham & Laney in March of 2001, I was asked to help direct a new Attorney Development Initiative.  This initiative is somewhat broader than mere continuing legal education but involves development of all the skills newer lawyers need to acquire to become successful and productive practitioners.   This includes time and personnel management training, team-building, and mentoring.   



Within the last year, I have spoken on Ethics at the Florence County Bar Association’s Annual Ethics CLE (10/26/01) and the Federal Bar Association’s CLE in conjunction with the South Carolina Bar (9/6/02).

12.
List all published books and articles you have written and give citations and the dates of publication for each.

While I was in law school at the University of South Carolina, I published the following two articles in the South Carolina Law Review:

(a)
An Analysis of Silkwood v. Kerr-McGee Corp. -- Are Punitive Damages and Exclusive Federal Regulation Consistent?  36 S.C.L. Rev. 689 (1985).

(b)
Annual Survey of South Carolina Law (Labor and Employment Section), 36 S.C.L. Rev. 179 (1984).



Employment Discrimination and Title VII: Appropriate Conceptual Frameworks for Different Claims.




Fetal Vulnerability Plan: Disparate Treatment Absent Intent.

Title VII and The Sexually Offensive Work Environment:  A Warranty of Workability.



Wildcat Strikes and Local Union Liability.


The United States Attorney’s office published a quarterly (or so) newsletter primarily for law enforcement agencies and I contributed articles to that publication (part inspirational and part educational).
13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

United States Supreme Court, October 3, 1994


United States Court of Appeals for the Fourth Circuit, August 26, 1987


United States Court of Appeals for the Federal Circuit, August 5, 1992


United States District Court, District of South Carolina, August 11, 1987


State of South Carolina, November 21, 1985

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

From August of 1985 through August of 1987, I was a law clerk to the Honorable C. Weston Houck, United States District Court Judge for the District of South Carolina.

Following my clerkship, my wife and I chose to remain in our new home of Florence and I joined the firm of Rogers & McBratney as an associate.  I worked as an associate with the firm from August of 1987 through March of 1991.  I became a partner in the firm in April of 1991 and the firm name was changed to Rogers, McBratney, & Josey.  I remained with this firm through December of 1993 when I left to start my own solo practice.   Throughout my years of practice with these attorneys, I was engaged in the general practice of law with an emphasis on litigation.

I was in the solo practice of law at 401 W. Cheves Street, Florence, S.C., from 1 January 1994 to 17 May 1996.  The nature of my practice was very much as it had been before – general litigation matters of many varieties.  It was at this point, however, that I also began my service as a mediator.  While my practice had always had a federal criminal defense component, it was at its peak at this point.  My office location was very close to the federal courthouse and I was a frequent choice of the United States Magistrate for appointments since it facilitated timely hearings – particularly before the Federal Public Defender opened a full-time office in Florence. 

In February 1996, I was recommended by United States Senator Ernest F. Hollings to be the United States Attorney for South Carolina.  Following the vetting process, I was formally nominated by the President.  Pending confirmation by the United States Senate, I was appointed by the United States Attorney General and United States District Court as an interim United States Attorney on 17 May 1996 and I closed my private practice.   On the motion of Senator Strom Thurmond, my nomination was forwarded out of the Judiciary committee in weeks and I was unanimously confirmed by the United States Senate just before their Memorial Day recess.

My work as United States Attorney was again focused on diverse litigation – both civil and criminal, and both as civil plaintiff and civil defendant.  While much of my time and effort was spent leading and managing the office effort as a whole across the district, I intentionally sought opportunities to participate directly in grand jury and courtroom work -- both to enhance my leadership with the office and to personally learn from many skilled Assistant United States Attorneys.  During my service I also spent considerable time working on communication and coordination with local law enforcement and local prosecutors whom I grew to respect very much.

At the conclusion of my term as United States Attorney, I resigned (24 February 2001) to aide the transition for the new administration.  I chose to join the law firm of Turner, Padget, Graham & Laney working primarily from its Florence office.  I began my work with the firm in March of 2001.  While I work on the business and commercial litigation team, my practice has again become quite diverse including both criminal and civil matters.  The civil matters have included both tort actions and contract actions.  I have worked for both plaintiffs and defendants.  I have worked on both state criminal matters in several circuits and federal criminal matters.


See Attached Statement of Experience.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  I am listed.  My rating is AV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Average once a month, and average approximately two trials per year

(b)
state:

Very little during my years as U.S. Attorney, but about once a month before and after

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

70 % in last year, 35 % in preceding four years


(b)
criminal:
20 % in last year, 65 % in preceding four years


(c)
domestic:
5 % or less in last year, 0 % in preceding four years

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

Of course, the majority (90+ %) of all my jury matters are ended without trial.  I believe I have had approximately 13 jury trials in the past 6 years.


(b)
non-jury:
Again, the majority of non-jury matters are ended without trial but a lower percentage (maybe 75 %); most of my work has been jury matters so this is a small sample.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  In the past five years, I have considered myself associate counsel in most of the jury trials.   Most of my trials as United States Attorney were with an Assistant United States Attorney who had worked on the matter from initial stages with only indirect supervision from me.  I only helped with occasional trials to assist in a particular situation or to provide an example of teamwork to the office (and occasionally for fun), but I consciously tried not to co-opt a case in which an AUSA had more ownership.  I have had one jury trial since my return to private practice and it was to assist a younger lawyer on his first trial in federal court.


Most of the matters I have worked on since returning to private practice have been worked on by me alone, but most have not reached trial; this is consistent with my experience in private practice earlier in my career.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  (Actually, some of the appeals listed in response to questions 20 and 21 might be considered more significant matters, but I did not want to list the same cases twice.)


(a)
Evans v. Country Squire Mobile Homes (Appellate No. 89-719)
This essentially involved a breach of warranty in the sale of a mobile home.  I represented the purchasers of the mobile home.  The case was significant because the jury apparently awarded damages under the Uniform Commercial Code for the intangible elements of emotional distress and mental anguish.  The matter was appealed to the South Carolina Court of Appeals and the verdict was affirmed.  It also was significant because I believe it was my first solo trial in Circuit Court and I believe it was Judge Kinon’s final trial in Circuit Court before his retirement.


(b)
United States v. Theodore McFarlin  (Case No. 4:97-736)

This case is significant because it represented the first successful prosecution of this former Sheriff of Williamsburg County; to me, his conviction symbolized a purification of a corrupt segment or link in the criminal justice chain and thereby helped restore public confidence in the system.  I tried this case as United States Attorney with Assistant United States Attorney Scarlett A. Wilson (now Assistant Solicitor).  McFarlin was convicted of all counts including drug conspiracy and perjury.  McFarlin was ably defended by I.S. Levy Johnson, Esq.


(c)
United States v. Jennifer Rose (Case No. 4:93-56)



I represented the defendant, Jennifer Rose, who was charged along with the other occupants of a motor vehicle with violation of the federal narcotics laws.  All of the vehicle's occupants were natives of Jamaica.  The case was significant because I was able to convince the District Court to direct a verdict of acquittal for Ms. Rose on the basis that the government had failed to provide sufficient proof that she was aware of the presence of illegal narcotics in the automobile.  The matter was tried before the Honorable Henry C. Morgan, United States District Judge (visiting the District of South Carolina).


(d)
United States v. James Coury Holmes and Marcus Mandel Ellis (6:00-107)

This was a multiple armed bank robbery trial in Greenville before United States District Judge Henry Herlong.  I tried it with Assistant United States Attorney Jeanne Howard.  This case is significant to me primarily because it represents the most fun I have ever had in trial.  The defendants had committed a string of unsolved car thefts followed by masked armed robberies with assault rifles.  The victims were most appreciative and cooperative.  Local law enforcement had done a good job of finally cracking the case.  The FBI had secured a great deal of circumstantial evidence as well as provided several excellent expert witnesses (dye stain chemist and photogrammetry analyst).  The trial went smoothly (as I recall, some 50 witnesses in about 3 days) and resulted in convictions.  The subsequent appeals were successfully handled by Ms. Howard.


(e)
United States v. Bill Prince and Don Prince


I participated with two other prosecutors in this trial against the Prince brothers for their conspiracy to hire a hit man to assassinate the key trial witness in an earlier criminal matter against brother Bill Prince.  The proof against Bill Prince was largely circumstantial and dependent upon the introduction of the entire historical context of Bill Prince’s earlier conviction.  It was my first trial as a prosecutor.  The defendants were ably defended by Jack Swerling, Esq. and Jack Lawson, Esq.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.


(a)
Trayco, Inc. vs. United States (Case No. 4:89-361) (1991 W.L. 516834 (D.S.C.)).  This was an importer's action in United States District Court to recover a customs penalty assessed on an inaccurate factual basis.  This case is significant because it apparently represents the first time an importer has successfully invoked the jurisdiction of a District Court to obtain judicial review of a customs penalty.  I represented the importer, Trayco, Inc.  This matter was tried before the Honorable C. Weston Houck, United States District Judge, and subsequently heard by both the United States Court of Appeals for the Fourth Circuit (published opinions at 962 F.2d 97 (1992)) and the United States Court of Appeals for the Federal Circuit (published opinion at 994 F.2d 832 (1993)). 

(b)
Shores v. Pennsylvania Mutual Insurance Company (Case No. 90-CP-21-1597). This case involved the interpretation of South Carolina's mandatory automobile insurance law.  It is significant because it represents the first time that an appellate court of this state held that the mandatory minimum liability insurance could not be defeated by the failure of an at-fault motorist to give notice to the insurance carrier.  I represented Linda Shores as the personal representative of her brother's estate.



This case involved the interpretation of South Carolina's mandatory automobile insurance law.  It is significant because it represents the first time that an appellate court of this state held that the mandatory minimum liability insurance could not be defeated by the failure of an at-fault motorist to give notice to the insurance carrier.  I represented Linda Shores as the personal representative of her brother's estate.



This matter was tried in the Florence County Court of Common Pleas before the Honorable C. Victor Rawl, Circuit Judge.  The matter was subsequently heard by both the South Carolina Court of Appeals (published opinion at Shores v. Weaver, 315 S.C. 347, 433 S.E.2d 913 (1993)).


(c)
Crosby v. Crosby (Case No. 93-DR-21-2126).  This was a child custody matter.  I represented the father, Dr. Charles E. Crosby. The case served as an important demonstration to me of the duration and difficulty of heart-felt custody battles.  The case was also significant because the South Carolina Court of Appeals vacated the trial court's first decision awarding custody to the mother and ordered a re-trial (unpublished opinion 95-UP-050).  The matter was subsequently re-tried after I left to serve as United States Attorney.

(d)
Drew v. United States, 217 F.3d 193 (4th Cir. 2000), vacated en banc and district court affirmed, 231 F. 3d 927 (2000).  I did not write the brief in this matter, but I presented the oral arguments for the United States both before the initial three judge panel of the Fourth Circuit Court of Appeals and subsequently before the entire Court sitting en banc.  This has been my only opportunity to present an en banc argument to the court.  The issue involved the ability of a tort claimant to alter their initial theory of the case after having exhausted administrative remedies with a different theory of the case; the District Court’s dismissal of the altered claim for lack of exhaustion was reversed by the panel, 2-1, and then affirmed by the Court en banc, 5-5 (ties defer to the trial court).  The closeness of the decision also corresponds to the closeness of the issue itself which made it somewhat difficult to advocate; essentially, the question was: how much claim alteration is too much? 


(e)
Paul Ferguson v. Waffle House (Case No. 93-CP-21-531).  This was a workers' compensation claim.  I represented the claimant, Paul Ferguson, in his claim to workers' compensation benefits arising out of the sudden development of contact dermatitis.  The case was significant because it had to be distinguished from the case of Capers v. Flautt, 305 S.C. 254, 407 S.E.2d 660 (Ct. App. 1991) in which the South Carolina Court of Appeals had denied benefits for a similar injury because of the claimant's awareness of vulnerability to the disease.  Based upon the claimant's limited education and understanding, I was able to successfully distinguish this case and recover benefits on behalf of the claimant.  The case was ultimately settled pending an appeal to the South Carolina Supreme Court.  I had handled the matter from initial hearing through full commission appeal and appeal to the Circuit Court. 



I have handled numerous other civil appeals.  I have generally enjoyed composing briefs. I have recently completed briefing in two appeals that are presently pending – one in the South Carolina Court of Appeals (Wise v. Jarrell) and one in the Fourth Circuit (Ballwenz v. Precision Communications).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

(a)
United States v. Henry Monroe Rayford, a/k/a Junebug (District Case No. 4:92-216, Appellate No. 93-5423).  This was a federal criminal prosecution involving a conspiracy to possess drugs with an attempt to distribute as well as allegations of money laundering.  The case is significant because the money laundering conviction was reversed (unpublished opinion of the United States Court of Appeals for the Fourth Circuit, February 7, 1995) based upon the trial court's erroneous omission of evidence.  I represented the defendant Rayford (there were multiple defendants with differing appellate issues, but one composite brief was submitted).


(b)
United States v. Benjamin Harden, et al. (Appeal Record No. 97-4791).  This was an unsuccessful appeal from the trial court’s dismissal of the indictment for violation of the Speedy Trial Act.  As United States Attorney, I began personal work on this matter following the trial court’s dismissal.  I prepared the brief with assistance from Assistant United States Attorney Scarlett A. Wilson (now Assistant Solicitor) (she signed the final brief) and I argued the matter before the Fourth Circuit Court of Appeals.


(c)
State v. Michael White.  This is actually an on-going matter felony DUI matter but I list it because it is the only criminal appeal that I recall handling in the State system.   I was not trial counsel and the matter arises more in the form of a post-conviction jurisdictional challenge.  This disclosure does not breach client confidentiality as the entire matter has been candidly discussed with the Assistant Solicitor in an effort to find a compromise solution.  Because of the unusual procedural position of the matter (post-conviction motion for sentence reconsideration still pending) and the hope of reaching some agreeable solution, my appellate brief has not yet been filed in this matter; nevertheless, it is prepared in draft form and has been presented to the Assistant Solicitor.  Interestingly, while the Brief is entirely my composition, much of the preliminary research was done by Mr. White in prison and I have followed up on his insightful work.


(d)
United States of America v. Danny Myers (No. 4:90-430, Appellate No. 91-5562).  I represented the defendant, Danny Myers, pursuant to an appointment under the Criminal Justice Act.  The defendant was charged with conspiracy to possess with intent to distribute illegal drugs, possession with intent to distribute illegal drugs, and a firearm violation.  After tendering a plea to the firearm count, the defendant stood for trial on the narcotics charges.  The case is significant because it represents the first trial of mine in which the defendant was prosecuted with "historical" evidence only. The matter was subsequently appealed to the United States Court of Appeals for the Fourth Circuit, where the conviction was affirmed (unpublished opinion). The defendant's petition for certiorari to the United States Supreme Court was denied.


(e)
United States v. Rigney (Appeal No. 89-5617).  This was a drug conspiracy case and my first criminal trial.  I was appointed to represent the defendant William O. Rigney who was a decorated Navy Veteran with no criminal record.  There was limited direct physical evidence of his involvement but significant circumstantial evidence and direct testimony of co-conspirators.  One of these witnesses made reference to the polygraph during her examination and this became the issue of the subsequent appeal.  This was also my first criminal appeal. 

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not Applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


From May 1996 through February 2001 I served as the United States Attorney for the District of South Carolina.  I was appointed by the President and unanimously confirmed by the United States Senate.


In March of 2001, I was appointed by Florence City Council to serve as a commissioner on the Florence Civic Center Commission – the governing body for the regional auditorium/arena located in Florence.  I still serve on that commission and was elected chairman by my fellow commissioners in July of this year.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not Applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  I unsuccessfully ran for Florence County Council in 1994.
27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  I was a part-time Political Science instructor at Francis Marion University (teaching one section each semester of American Government).  This was in the 1992- 1993 academic year and was in addition to my full-time practice of law.  The chairman of the department at the time was Dr. Neal Thigpen.


The building that I purchased in the fall of 1993 and used for my Law Office from 1994-1996 is titled in my wife’s name and leased to two attorneys who share the space.  I am involved with that business to the extent that I assist my wife with certain landlord responsibilities – such as scheduling and supervising maintenance and improvements.   This activity is expressly permitted by Section 4D (2) of the Code of Judicial Conduct.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  In March of 2001, I was appointed by the Florence City Council to a voluntary seat on the Florence Civic Center Commission – a local agency charged with the responsibility of directing the operations of the regional auditorium/arena.  My term expires in 2003.


The building that I purchased in the fall of 1993 and used for my Law Office from 1994-1996 is titled in my wife’s name and leased to two attorneys who share the space.  I am involved with that business to the extent that I assist my wife with certain landlord responsibilities – such as scheduling and supervising maintenance and improvements.   This activity is expressly permitted by Section 4D (2) of the Code of Judicial Conduct.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

I have been named as a party defendant in three lawsuits, two filed in 1976 (Backus and Jackson) and one during my service as United States Attorney (Cabe). 


The plaintiff in each of these cases was an inmate at a correctional facility; each was acting as their own attorney.  Each was dismissed with prejudice at a preliminary stage. 

The first two cases essentially involved allegations that I acted negligently in my duties as the attorney for the particular inmate involved.  Each of these lawsuits was frivolous and each was dismissed.



The first suit was brought in Florence County Common Pleas Court by John Henry Backus.  Mr. Backus is an inmate at Evans Correctional Institute in Bennettsville, S.C.  Mr. Backus is presently serving two concurrent 18-year sentences for his guilty plea to two counts of assault and battery with intent to kill.  


Mr. Backus pled guilty to assault and battery with intent to kill on November 7, 1991.  Mr. Backus was represented in these proceedings by Assistant Public Defender Scott Suggs of the Florence County Bar.  In 1992, Mr. Backus filed a civil petition seeking post-conviction relief.  Such civil actions for post-conviction relief are governed by statute in the State of South Carolina.  As a matter of routine, attorneys of the County Bar are appointed to represent each applicant.  Pursuant to this routine procedure, I was appointed to represent John Henry Backus on May 18, 1992. 


Although the record from the original plea, as well as the post-conviction proceeding reveals that Mr. Backus was rushed to decide whether to enter a plea and made this decision with little time to consult with his attorney, the trial court nevertheless found that the plea was constitutional; accordingly, the application for post-conviction relief was denied.  


Following the denial of Backus's petition for post-conviction relief, I filed a notice of appeal in the post-conviction matter.  The subsequent appeal was handled by Daniel T. Stacey of the South Carolina Office of Appellate Defense.  Mr. Stacey filed an Anders brief on behalf of the prisoner, John Henry Backus.  The appeal was denied.  Over four years later, I was served with a summons and complaint filed by Mr. Backus in the Court of Common Pleas alleging negligence in my representation with regard to the post-conviction relief matter.  

My malpractice carrier retained counsel on my behalf.  I was defended in this matter by Charles J. Baker, III.   The matter was dismissed with prejudice.



The second suit against me was brought by Ronald Jackson.  Ronald Jackson is an inmate at Lee Correctional Institute in Bishopville, S.C.  Mr. Jackson was a detained client of my former partner.  Specifically, Mr. Jackson retained our firm to represent him with regard to a federal firearms charge.  Mr. Jackson may have also retained the firm’s services with regard to a state criminal action in Marlboro County (I am not sure).  



The defendant's federal charges were disposed of by a guilty plea taken on October 22, 1990 before the Honorable C. Weston Houck.  Specifically, the defendant pled guilty to Count One of the pending indictment which charged him with violation of Title 18 U.S.C. § 922(g) (felon in possession).  My only involvement with Mr. Jackson's charges was to assist in the selection of a jury for Mr. Jackson in the federal court.  Specifically, on October 1, 1990, I assisted in the selection of twelve jurors and two alternate jurors to serve in Mr. Jackson's criminal trial.  Because Mr. Jackson subsequently pled guilty, these jurors were never used.


Although Mr. Jackson's complaint, which was filed in the Court of Common Pleas for Marlboro County, alleged numerous acts of negligence, my only involvement was the jury selection on October 1, 1990.  Because this jury was never used in a trial of Mr. Jackson, the selection of these jurors was not the proximate cause of any injury allegedly suffered by him. 



My liability carrier gave me permission to represent myself in the preliminary stages of the litigation in an effort to avoid unnecessary defense costs which would not be covered (because of my $5,000 deductible).  I was successful in filing dispositive motions bringing the matter to a quick conclusion.

Mr. Cabe’s pro se lawsuit alleged that Mr. Cabe’s civil rights had been violated by law enforcement searches.  These searches were conducted pursuant to a valid warrant obtained from a United States Magistrate by Assistant United States Attorney Dean Eichelberger.  Mr. Cabe’s lawsuit was defended by the United States Department of Justice and the complaint was dismissed. 

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  Approximately $5 postage on 4, 5, and 6 September 2002.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  I have not requested friends or colleagues to contact legislators on my behalf at this point.  I am unaware of any friends or colleagues making such contact.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  None.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Federal Bar Association, Director for South Carolina Chapter 2001 to present.


(b)
Florence Bar Association, Treasurer 1989-1990.


(c)
South Carolina Bar Association


(d)
National Association of Former United States Attorneys

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


Much of my civic and charitable work was curtailed during my service as United States Attorney from 1996 to 2001 (because of time constraints and Department of Justice restrictions).  Nevertheless, I have once again become involved in many community activities.


(a)
Commissioner, Florence Civic Center



appointed March 2001, elected Chairperson, July 2002


(b)
Director, Montessori School of Florence 



appointed 2001, elected Vice-Chair, 2002


(c)
Director, Lighthouse Ministries of Florence



appointed 2002


(d)
Stewardship Committee, Central United Methodist Church



appointed 2002 (my wonderful wife has done much of the work!)


(e)
Director, South Carolina Centers for Equal Justice



appointed by S.C. Bar President Elizabeth Gray, 2002


(f)
Director, Florence Center for the Arts, organized 2002


(g)
Team Manager, Florence Fire Boys Soccer Team 2002



(this is the most time consuming of all!)

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.



As part of my screening for service as United States Attorney, I underwent an extensive FBI background investigation.  As a result of that investigation, I was cleared for service and given a top secret security clearance with the United States.  Although those credentials are no longer valid, the review process that supported them is of relevance to public service as a state judge as well.



I also have training as a certified Mediator and Arbitrator for civil court.  Florence County was one of the initial pilot counties for a mandatory ADR program and I received the necessary training early in the program’s development.  I formerly served on the Florence County list of mediators who could be appointed.  I conducted many mediation sessions in the 1994-1996 period.  As United States Attorney, I encouraged our office use of ADR and personally participated with Assistant United States Attorneys in several important mediation sessions. I now serve on the federally certified list of available mediators.  I am a proponent of the frequent benefits of ADR.



My wife and I own homes both in Florence and at Lake Wateree.  I believe having homes in both of these locations would be invaluable in providing service in a number of county seats while maintaining strong family relationships.  The following county courthouses are within an hour of my Florence home: Florence, Darlington, Dillon, Chesterfield, Marlboro, Clarendon, Lee, Williamsburg, Sumter, and Horry. The following additional counties are within an hour of my Lake House: Lancaster, Kershaw, Fairfield, Richland, Chester, Union, and Newberry.

48.
Personal References:


(a) 
Charles K. Williams, Jr.  (Banker, Wachovia-First Union)


(b)
Dr. Neal Thigpen, Francis Marion University


(c)
Joseph P. McLean, Esq.


(d)
R. Wayne Byrd, Esq.


(e)
Charles L. Appleby, Jr. 

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  J. Rene Josey
September 9, 2002

Statement of Relevant Legal Experience
(Question 14 (b))

Throughout my years of private practice, I have been engaged in the general practice of law with an emphasis on litigation.  Much of my trial experience has been in federal court as a result of my service as a federal law clerk, a frequent CJA panel appointee for indigent defendants, and as United States Attorney.  Nevertheless, my practice has always been quite diverse including both criminal and civil components and plaintiff as well as defense perspectives.  Specifically, I have always focused on trial and appellate advocacy in both the federal and state system.  


Following my initial clerkship, my work in a small firm and solo practice included a healthy portion of personal injury work primarily in state court and primarily on behalf of plaintiffs.  This trial practice included contractual and strict liability claims as well.  Indeed, my first jury trial in circuit court was a warranty claim for a mobile home.  In addition to plaintiff’s claims for personal injury or property damage, I would represent various small business persons in a defensive capacity for uninsured claims; one early example was defending a local automobile dealer for alleged fraud and breach of contract claims arising from his sale of his business.


I have handled a wide variety of commercial and personal injury claims for both plaintiffs and defendants including: fraud, civil assault, negligence, products liability, warranty, breach of contract, insurance coverage, insurance by faith, ERISA, Fair Debt Collection Practices Act, fair credit reporting, sexual harassment, racial discrimination, alienation of affection, employment termination, and customs (as penalties).  Generally, I have represented individuals and some small businesses.


My present civil practice is similar to my historical practice – focused primarily on the litigation needs of small business and individuals.  I have defended an architectural firm in a contract dispute and I have defended a chemical manufacturer (this actually was a large corporate client) in an environmental case.  At the same time, I have represented individuals hurt in automobile accidents or damaged by non-payment of debt.  I defended a trucker and truck line accused of negligence in a personal injury claim tried earlier this year.


On the criminal side, I have handled matters in both state and federal venues; again, I have had the good fortune to work on both sides of the courtroom – as defense counsel and as prosecutor.  I keenly appreciate the responsibilities of each and their fundamental role in democracy.  


My federal criminal defense work has been performed on both an appointed and retained basis and has included the defense of the following federal crimes: mail fraud, wire fraud, tax invasion, credit card fraud, theft of government property, bank fraud, embezzlement, insurance fraud, drug possession and distribution, money laundering, interstate transport of stolen vehicles, possession of an explosive device, possession and transfer of illegal firearms, kidnapping, extortion, violation of the Hobbes Act, mail theft, tampering with money orders, and counterfeiting.  As a prosecutor, I have tried matters including drug conspiracies, murder for hire, extortion, corruption, car-jacking, perjury, armed bank robbery, and armed post office robbery.


While all of my criminal trials have been in federal court, I have handled General Session matters as well including: drug trafficking, possession with intent to distribute, breaking and entering, criminal sexual conduct, and death by child abuse (pretrial matters only).  I have handled General Sessions pleas, sentencing hearings, preliminary hearings in the summary court, Post Conviction Matters in Common Pleas, and pardon and parole work.  Fortunately, the constitutional principles and evidentiary rules are similar between federal and state court.  In addition, the considerations and factors in making appropriate punishment decisions are parallel.


During my tenure as United States Attorney, I spent considerable time and effort reaching out to the Solicitors of the State to improve communication and coordination of prosecutorial resources.  These relationships should assist in the communication and coordination needed to keep a General Sessions docket running efficiently.

I have also handled or been involved in numerous family court matters including: juvenile crime adjudications, adoptions, child support actions, child removal actions, separations, divorces, child custody proceedings, and contempt proceedings.  I also have become involved in the process of mediation for civil disputes.  I have received training as a mediator and served as mediator in both Circuit Court and federal court.  I have also participated in the mediation process as an advocate for a particular client.

The wealth and variety of my experiences has made me well-prepared for the challenge and responsibility of the Circuit Court bench.  I have seen most matters from both sides of the courtroom and have advocated from both the big and small firm environment.  To the extent I encounter new and unfamiliar matter while serving on the bench, I am prepared to undertake any and all form of additional continuing education needed to insure that both the parties and the state taxpayers get a fair and efficient use of judicial resources. 

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria and has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might appear; a study of previous screenings; and a check for economic conflicts of interest.  We have no affidavits filed in opposition to your candidacy for election, and there are no witnesses here to testify.  Do you have a brief opening statement that you would like to make?

MR. JOSEY:
Well, I thought I would commend the Commission, and I would like to commend the process itself.  And I've said privately to a lot of folks, I think our state has probably best of all hybrid methods of selecting judges.  Despite the fact that I admire the method, it doesn't mean it's any less intimidating for those of us who decide to throw our hats in the ring.  But one of the primary reasons I've decided to throw my hat in the ring is because I think the most important job I have is parenting, and I'm trying to serve as an example to Harrison and his younger brother.  When you feel the call to do something, you need to step up to the plate and do it.

CHAIRMAN DELLENEY:
We appreciate that, Mr. Josey.  At this time, please answer any questions our counsel might have for you.

MR. GENTRY:
Thank you, Mr. Chairman.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Mr. Josey has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration, and temperament.  This statement was provided to all Commission members here earlier and included in your notebooks.  I have no concerns with the statement given by Mr. Josey, and with the Commission's approval, I would ask that those questions be waived in this hearing today.  I would also ask that the statement be entered into the record at this time.

CHAIRMAN DELLENEY:
It will be done without objection. 

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

J. Rene’ Josey

Address:

507 Oleander Drive, Florence, S.C. 29501

Home Telephone:
(843) 665-0137

Work Telephone:
(843) 656-4451

E‑Mail Address:
jrj@tpgl.com

1.
Why do you want to serve as a Circuit Court Judge?  I became a lawyer to make the world a better place.  My parents were teachers for the same reason.  Life is not fair and each person can make it better or worse for others.  Judges can make the difference in our system of justice operating fairly and efficiently – or not.  Thus, I want to use the knowledge I have acquired as a lawyer and wisdom I have gained through life to serve my state and community in a place where I can make a significant impact.

After much thought and prayer, I continue to feel called to this opportunity to serve. Having served in an appointed position in the past, I am attracted to the opportunity to serve the public in a non-partisan position and fashion.  At this point in my life, I feel my breadth of experiences both personal and professional leave me well qualified to fill the role of Circuit Court Judge.  I believe my faith and strong family support help provide me with the stability and temperament to assume the great responsibilities of this position.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  I have no definite plans to return to private practice.  If I enjoy judicial service as I expect, I would hope to serve as long as circumstances will allow.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  As a general rule ex parte communications should not be allowed and should be proactively discouraged by judges.  The core concepts of fundamental fairness guaranteed by procedural due process are notice and opportunity of litigants to be heard.  Inappropriate ex parte communications regarding the merits of a matter undermine each of these concepts by withholding notice and denying a concurrent opportunity to be heard. 

Of course, ex parte communications are allowed in certain limited contexts, such as an initial application for a temporary restraining order, but such communications in those circumstances should be limited and controlled by the judge so as not to exceed the scope allowed.  Ex parte communications regarding administrative matters such as scheduling might be tolerated if controlled, not abused by counsel, and helpful to efficient delivery of judicial services.  Ex parte contacts are covered by Section 3B (7) of the Code of Judicial Conduct.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  The Code of Judicial Conduct provides that recusal shall occur when “(a) the judge has a personal bias or prejudice concerning a party or a party's lawyer….” Section 3E (1) (a).  Absent such a subjective bias or prejudice, which I generally do not have, recusal may still be required by the general language of section 3E (1) if impartiality is reasonably questioned.  Factors I would consider in evaluating the reasonableness of any such question would include the nature and duration of my relationship with the particular attorney (or party) as well as the nature and length of separation in the case of former associates and partners.  At this point, I am almost 10 years removed from my last law practice partnership. 

As for lawyer-legislators, there may be an appearance concern with their practice before any state tribunal but they are not prohibited from such practice and, by necessity, some judge must hear their matters; unless a particular legislator played a unique individual role in the corporate judicial election process, I do not believe a “reasonable” question of bias is raised.  Nevertheless, I believe every precaution should be taken in those matters involving lawyer-legislators to guard against both actual bias and the perception of unfairness.
7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If the disclosure objectively “had” the appearance of bias, I would grant the motion in accordance with Section 3E (1) of the Code of Judicial Conduct which states, “A judge shall disqualify himself or herself in a proceeding in which the judge's impartiality might reasonably be questioned….” (Emphasis added).  Although the subdivisions of section 3E (1) specify numerous circumstances requiring recusal, the list is not exhaustive and the general provision mandates recusal based upon the reasonable appearance of a question.  Such recusal is required regardless of the subjective lack of actual bias.
8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  If the financial or social involvement of a spouse with a litigant or a matter is more than de minimis, then recusal is required by Section 3E (1) (c).

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  In accordance with Cannon 4 of the Code of Judicial Conduct, found in Rule 501 of the South Carolina Appellate Court Rules, I would respectfully decline gifts or social hospitality unless predicated on the existence of a friendship outside of any judicial relationship.  Only gifts or hospitality consistent with the occasion and the non-judicial relationship would be accepted.   This is also consistent with South Carolina Bar Ethics Advisory Opinion 97-40. 
10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Section 3D of the Code of Judicial Conduct provides, “(1) A judge who receives information indicating a substantial likelihood that another judge has committed a violation of this Code should take appropriate action. A judge having knowledge that another judge has committed a violation of this Code that raises a substantial question as to the other judge's fitness for office shall inform the appropriate authority.
(2) A judge who receives information indicating a substantial likelihood that a lawyer has committed a violation of the Rules of Professional Conduct contained in Rule 407, SCACR, should take appropriate action. A judge having knowledge that a lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects shall inform the appropriate authority.” (Italics Added).  Appropriate action according to the commentary may include directly communicating with the judge or lawyer involved in the suspected violation of the rules.   I would act cautiously hoping to preserve and protect both the integrity of the judicial process and the professionals within the process.  I would likely discuss the matter directly and investigate the matter to determine if further action is warranted or if the matter needs to be reported to the appropriate authority (Disciplinary Counsel).

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  Yes.  I am not presently an officer in any political party.  I do, however, serve as a board member for numerous non-profit organizations and serve as a commissioner for the Florence Civic Center; I would re-evaluate my ability to serve on these boards and this commission if elected.  I would resign those boards and that commission if needed.  From my preliminary review of Section 4C(2) and (3) of the Code of Judicial Conduct, it seems likely that I would need to resign from the Florence Civic Center Commission and the Centers for Equal Justice Board but could possibly continue service on the other charitable boards with some restrictions.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  The building that I purchased in the fall of 1993 and used for my Law Office from 1994-1996 is titled in my wife’s name and leased to two attorneys who share the space.  I am involved with that business to the extent that I assist my wife with certain landlord responsibilities – such as scheduling and supervising maintenance and improvements.  This activity is expressly permitted by Section 4D (2) of the Code of Judicial Conduct.

13.
If elected, how would you handle the drafting of orders?  An order which bears my signature should be one which I completely adopt.  Ideally, a judge would prepare all orders for his or her signature.  Unfortunately, my experience tells me that this is not possible with present caseloads.  Nevertheless, I would endeavor to personally prepare most difficult orders myself using law clerks to the extent of their abilities.  If and when proposed orders were submitted or sought from litigants, they would be exchanged among all parties with appropriate opportunity for response.  I would only use such a proposed order (or portion thereof) after such exchange and response time, and then only if the order (or portion thereof) accurately reflects my decision as judge. 

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?

First and foremost, I consider myself industrious and believe the work ethic that I would bring to the bench would be appreciated.  As for meeting specific deadlines, I would employ Calendar systems similar to that used in private practice to meet litigation deadlines.  Files are tickled for follow-up on both my Outlook calendar and that of my staff.  My calendar system is backed up both on a palm pilot PDA but in hard copy as well.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Each of three branches of government is critical to good government.  But each of the three should not play the same role in setting public policy.  All three play a role in promoting public policy.  The executive branch sets policy by the legislative and budgetary proposals it advocates and by its use of discretionary powers and priorities.  The legislative branch sets ultimate policy, of course, by the Acts and resolutions it passes.  The judicial branch generally does not have a role in setting public policy; on the other hand, its role in enforcing public policy is critical whether it be by presiding in General Sessions court or over a Common Pleas matter applying statutory law.  Judges should be vigilant not to engage in making decisions which are more appropriately and effectively made by one of the other two branches of government.  Of course, judges should not shy away from necessary decisions – ones that cannot be made by the other branches. 

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  Historically I have been active with the South Carolina Bar serving on numerous committees, the Board of the Bar Foundation, and the Board of both local and state legal aid organizations.  I have also served as a speaker and panelist at continuing legal education events and serve as the director of attorney development for my present law firm.  As a judge, I would hope to continue service to the Bar through program and committee participation both with local bars and the State Bar.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  As I was once told by a judge of this state and as I have repeated, “the law is a jealous mistress.”  This has been true in every phase of my practice (big firm, small firm, government firm, and solo) and I do not expect it to change if I am fortunate enough to be elected.  The strain on my family is actually lessened when I feel both called to my work and successful with it.  We are a close family with a wealth of love and mutual support; I am very blessed in that regard.  Nevertheless, if elected, I would expect to travel away from home on a regular basis and thereby possibly strain those relationships.  From my service as United States Attorney, my family learned to adapt to the travel and strain; indeed, we tried to use it as a positive opportunity – my family often visited Columbia when my work was here (thanks to my wife’s flexible work schedule).  They spent more time at the zoo and museum; we enrolled them in some Columbia-based summer camps.  We used our lake house for a meeting spot as it provided me quicker access to Columbia and the upstate.  I am involved with my children’s lives and activities (school, scouts, soccer, piano, choir, etc.).  I intend to remain as involved with my children’s lives.  If elected I am sure our family would adjust to the change and focus on those precious relationships that mean the most (and which serve as the ballast for my proposed ability to serve).   If needed, my wife is prepared to reduce her working hours to facilitate our family’s flexibility.  Fortunately, my friends are a supportive group and tolerant of inattention caused by my vocational pursuits of the heart.  My closest friends in the legal profession have often been both my allies and my adversaries in our adversarial system; our friendships are not based upon casual acquaintance or common litigation objectives, but on shared faith, values, and life experiences (often children).   I do not believe this service will strain those few true friendships.  And again, public service has also provided an opportunity for making new friends in more diverse places and professions.  

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


Most of my criminal litigation experience has been in the federal system where some such classifications are directly addressed in the Sentencing Guidelines.  Of course, each case is unique but certain offender characteristics should be considered in each case even when not required by an enhanced sentencing provision of the statutes or an applicable guideline system.

a.
Repeat offenders:  Unfortunately, many (if not most) offenders do repeat criminal conduct.  The causes of this phenomenon are undoubtedly many, but a sentencing judge must definitely consider this fact as he or she seeks to fashion a sentence that adequately protects society and punishes the offender.   In most cases, the repeat offender should certainly expect more punishment whether provided for by statute or not.  To the extent that the cause of the recidivism is expertly identified, the subsequent punishment might also direct more specific treatment for that cause, if available (e.g., drug or alcohol abuse). 

b.
Juveniles (that have been waived to the circuit court):  Another unfortunate fact is that serious offenses are being committed by younger offenders.  While an offender’s age is a factor for the court to consider in determining an appropriate sentence, youth does not excuse criminal conduct and does not diminish the public’s need to be protected from it – particularly a crime serious enough to be waived to the circuit court.  Presumably an offender’s youth would suggest that additional maturity will (or could) occur and improve the offender’s future conduct; ideally, a sentence would promote the opportunity for guided maturity to occur while still protecting the public.

c.
White collar criminals:  There is sometimes an unfortunate perception that non-violent crimes are not serious or dangerous. To the contrary, the response to these crimes is often important to the stability of our economic systems – whether the crime be financial fraud or illegal pollution of our regulated environment.  Other forms of punishment may be equally effective against these offenders – like the disgorgement of an illegal profit.  However, courts must guard against the perception that such criminals are treated differently – perhaps because of different demographics.  

d.
Defendants with a socially and/or economically disadvantaged background:  With the support of a good family during my formative years and with educational opportunities and encouragement, I have always considered myself blessed and have supported charitable work for those less fortunate.  But it is not someone’s background that gets them in trouble, it is their choices; and while their choices may be fewer than I had, everyone has the choice not to engage in unlawful activities.  And in a civil society governed by the rule of law, there must be consequences to the choice to engage in illegal conduct.

Punishment under such circumstance might be tempered by the limited choices available to a defendant, but it still must be adequate to punish poor choices and deter others from similar conduct.  Punishment under such circumstances might try to incorporate, if resources allow, educational or vocational opportunities to give the offender greater choices if they return to private life. 

e.
Elderly defendants or those with some infirmity:  Like youthful offenders, age or infirmity is a factor that should be considered by the court in determining an appropriate sentence.  Unlike youth, however, elderly or infirmed adults presumably have mature judgment when they commit offenses; thus, the court might respond with more punishment.  On the other hand, age and infirmity may lessen the risk that such an offender poses to the public.  Age and infirmity may also represent circumstances more difficult to address in correctional facilities.   Each case would again need to be assessed on an individual basis.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  The building that I purchased in the fall of 1993 and used for my Law Office from 1994-1996 is titled in my wife’s name and leased to two attorneys who share the space.  I am involved with that business to the extent that I assist my wife with certain landlord responsibilities – such as scheduling and supervising maintenance and improvements.  My appearance of impartiality might be impaired if those two tenants of my wife came before me as judge; I would anticipate recusing myself from such matters.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved? Yes.  According to the definitions used by the Code of Judicial Conduct, de minimis is "an insignificant interest that could not raise reasonable question as to a judge's impartiality.” (Emphasis added).  Section 3E (1) of the Code of Judicial Ethics only requires disqualification if a reasonable question regarding impartiality is raised.   And Section 3B (1) requires that a judge hear those matters assigned to him or her from which they are not disqualified.  For example, my wife and I both have money invested in mutual funds.  I don’t even know all the stock holdings of these funds, but if it came to my attention that some small percentage of the mutual fund was invested in the stock of a corporate litigant, I would evaluate the significance of the matter and the appearance created thereby.  If de minimis, I could hear the matter.  This is also anticipated by the definition of “economic interest” used in the Code of Judicial Conduct.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  Like most churches, my church, Central United Methodist Church, does restrict membership to those who declare faith or transfer from other Christian churches; my church does not discriminate on the basis of race or gender.  Because the church does not stigmatize those who are not members (indeed, it seeks them out), this is not invidious discrimination and is not violative of Section 2C of the Cannons of Judicial Conduct.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge needs to be both patient and wise.  A judge must be decisive but not impulsive.  A judge must be in control but must not direct the decisions to be made by litigants or their counsel.   A judge should be courteous to litigants, counsel, jurors, and staff; a judge’s demeanor should leave a positive impression on those citizens who must encounter our third branch of government.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Because these attributes are generally characteristics that a person has (or does not have) by a certain stage in life, a good judge should exhibit them all the time.  Moreover, because the public forms its opinions of our judiciary at each and every encounter, judges should seek to always display those characteristics which will reflect well upon the justice system as a whole.  Indeed, section 2A of the Code of Judicial Conduct requires that “A judge shall respect and comply with the law and shall act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.” (Emphasis added).  Naturally, judges should be most vigilant regarding the impressions they make in those circumstances where they are acting in a judicial capacity. 

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  Undoubtedly, there are times when judges may feel angry, but they should not act out of anger.  There may be times when circumstances warrant a firm response, either toward a litigant or attorney, but that decision should not be made in anger but as an appropriate, reasoned response to the circumstances.  I am sure this is easier said than done, but all the more reason that judges should practice patience.  This is required by Section 3B (4) of the Code of Judicial Conduct.

26.
How much money have you spent on your campaign?  I have not spent any money at this point.  I would anticipate printing, mailing, and travel expenditures.  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  Not Applicable at this time.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.  I have only advised legislators of my candidacy.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.


Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
30. 
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ J. Rene Josey

Sworn to before me this 9th day of September 2002.

Notary Public for S.C.

MR. GENTRY:
Also included in the notebooks for your review is a copy of Mr. Josey's Personal Experience Statement. One final procedural matter.  I note for the record based the testimony contained in Mr. Josey's PDQ, which was introduced earlier into the record, that Mr. Josey meets the constitutional and statutory requirements for this position regarding age, residency, and years of practice.

EXAMINATION BY MR. GENTRY: 

Q.
Mr. Josey, would you please explain to the Commission why it is that you want to serve as a Circuit Court Judge?

A.
As I briefly alluded to earlier, I think at this point in my life, I think I have gained enough wisdom and as much patience as I maybe will ever have.  I really feel called to public service.  I've had the opportunity to serve the public before in a nonpartisan position.  It was most rewarding.  I think it provided me with the opportunity to show my children, you know, right from wrong, and perhaps the best way possible it gave me great inner satisfaction which helped me to be a more satisfied dad and a spouse at home, and I feel called to try to do that again.

Q.
Mr. Josey, can you expand a little bit upon how you believe your experiences in your personal life and in your professional career have provided for you to be an effective Circuit Court Judge?

A.
Well, as the paperwork shows, I have had a very -- a lot of experience in a fairly short period of time, I guess you would say. It has all been litigation driven.  I've practiced in big firms, small firms; I've practiced by myself.  I have represented plaintiffs and I've represented defendants.  I've represented the government in criminal context, and I've represented individuals who were in trouble for violating criminal law. And I feel that I can empathize with anybody in almost any of those positions.  I think that those experiences are invaluable.  People -- too often we have judges, maybe, who have not tried cases or haven't been in the pit, as they say, and been on the front line.  I think that my experience will help me to be a more patient judge, more understanding judge.  And in life I think I have had a wonderful marriage for 17 years, and I have two good children and a stable home will help me to manage the demands that being a judge and being on the road sometimes puts on a person. And the experience -- I have had a father who was a teacher.  I have had a mother who was a teacher who died when I was in law school or right after law school, and I have seen people at their best and at their worst.  I think all of those experiences will make me a better judge.

Q.
Do you feel there are any areas of law that you would need to study further in order to become an effective Circuit Court Judge?

A.
Well, certainly law is always changing and always needs to be studied.  Probably the most concern with me would be a death penalty trial, if and when the day comes that I get assigned a death penalty trial, having not ever done a death penalty trial.  But I feel perfectly confident at studying the relevant law and applying the relevant law in that field, and certainly, I would study any field that I got called upon.  One of the great things about a judicial position is its diversity and I've always tried to have a diverse practice.  I did not want to be pigeonholed in just domestic or just torts or just commercial and so I know how to study new areas of law and I'm not ashamed to have to do it.

Q.
What do you think is the proper demeanor for a Circuit Court Judge?

A.
Well, in preparing today, I went back over my questionnaire, and I thought I hit it pretty good there.  I always take the job that we in the judicial system do very seriously, but I always try not to take myself too seriously.  I think bad judges sometimes take themselves too seriously.  And I think really in all phases of my life, I try to maintain a sense of humor and not take myself too seriously, but often take the task that I'm about seriously, whether it be parenting, whether it be advocating for a client, or whether it be working on a volunteer board at school or church or something like that.  Judges have to balance a lot of things.  As I said in my questionnaire, they have to be decisive but not impulsive.  They have to be in control, but not controlling.  And I've seen -- the best thing about my experience is that I have seen good ones and I have seen bad ones.  I won't name names, but I think I can use those experiences to make myself a better judge.

Q.
In 1996 a pro se inmate filed a complaint against you with the Commission on Lawyer Conduct.  Can you explain that complaint and what the outcome was?

A.
That was Mr. Dollard.  Mr. Johnny Dollard.  I keep wanting to call him Johnny Dollar, but it's Johnny Dollard.  He was charged early in '96, with I'm sure it was narcotics, if I recall, some narcotics violation, federal narcotic violation.  At the time, I was a frequent appointee of the federal courts in Florence; I prepared Mr. Dollard's case for trial.  I recall it was in January or early February.  It snowed on a Sunday, and I was at the jail.  He decided to plead guilty Monday morning after jury selection.  After he pled guilty, like two days later, I was called by Senator Hollings and asked if I would serve as United States attorney.  I said yes, and that made the newspapers.  As soon as Mr. Dollard read that at the county jail, he decided that I must have somehow sold him down the river and talked him into pleading guilty to curry favor with Senator Hollings.  And so he filed a complaint saying that my loyalties were questionable during that matter.  It was dismissed as unfounded.

Q.
You've also had three lawsuits filed against you.  Can you explain those lawsuits and the outcome of those, as well?

A.
Yes.  Two of them also were, I believe were in '96 by -- all three were by either criminal defendants or prisoners.  The two in '96 were by prisoners that either I or my law firm had represented. One of them -- I was appointed to represent a gentleman on his PCR.  The PCR was denied, and following the PCR it was -- his representation was taken over by the Office of Appellate Defense.  They find an Anders brief.  Based on the Anders brief and the other filings, the Appellate Court dismissed his PCR as meritless, and he subsequently filed a suit against me saying I did a negligent job in his PCR representation.  And that claim was thrown out by the trial court, I believe, as beyond a statue of limitations, so they never even reached the merits of it. 

The other lawsuit at that time was a client that my partner when I was in a small firm Mr. McBratnee had been retained to represent someone in a federal criminal case.  I assisted with the jury selection; that's all I did.  Subsequent to the jury selection, he pled guilty.  Subsequent to pleading guilty, he decided to sue me for picking a bad jury for him, and that claim was dismissed by the trial court without merit. The most recent of the lawsuits was while I was a U.S. Attorney, and I was sued by Mr. Cabe.  Mr. Cabe was a minister/financial entrepreneur up in the Rock Hill area who had gotten the parishioners to invest in some schemes and warrants, search warrants, were executed on his residence and office and things like that and he was subsequently indicted and convicted.  But after the search warrants, he sued me for violating his civil rights in searching his house.  Of course, I personally did not search his house or sign the search warrant, but it was my office who was prosecuting him.

Q.
What was the disposition of that case?

A.
Well, he was successfully prosecuted, and the case against me was dismissed.

Q.
Thank you.  Mr. Josey, have you sought or received the pledge of any legislator prior to this date?

A.
I have not.

Q.
Have you asked any third parties to contact any legislator prior to this date?

A.
I have not.

Q.
Have you contacted any members of this Commission?

A.
I have not.

Q.
Do you understand the 48-Hour Rule?

A.
Yes, I do.

Q.
Can you explain that to the Commission?

A.
Well, as my understanding is, I have got to wait 48 hours after this Commission issues its, I think it's called a draft report, basically narrowing it down from 11 to 3.  I have to wait 48 hours after that occurs before I can really start bugging members of the legislator and asking for commitments.

Q.
Thank you, Mr. Josey.  The Pee Dee Citizens Committee noted Mr. Josey’s service as a U.S. Attorney and as clerk for a Federal District Court judge; they found that Mr. Josey is qualified for election to the Circuit Court.  Mr. Chairman, without objection, I would ask that the Citizens Committee be entered into the record.

CHAIRMAN DELLENEY:
It will be entered in the record.

MR. GENTRY:
I would just note for the record that any concerns raised during the investigation regarding Mr. Josey were incorporated in the questioning today or into the file that has been presented to you.  Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Thank you, sir.  Does any member of the Commission have any questions for Mr. Josey about any of those lawsuits?

EXAMINATION BY MR. FREEMAN:

Q.
Did you ever get a bonus for picking a good jury?

A.
I have never gotten a bonus, period, I don't think. 

CHAIRMAN DELLENEY:
If there are no further questions, thank you, Mr. Josey for being here with us today and availing yourself to the process and for seeking a position with the Circuit Court, At-Large Seat No. 9.  We thank you for bringing your son, Harrison.  It was a pleasure meeting him.

MR. JOSEY:
Thank you.

CHAIRMAN DELLENEY:
I just remind you about the 48-Hour Rule which you stated correctly and fully understand.  I will also tell you this ends this part of your screening; however, that the Commission if necessary, could reconvene a public hearing and recall you as a witness and continue questioning you if we thought we needed amplification on any issue or a better understanding on any issue or some other answer from you.  Although it is not very likely, it is a possibility.  I will just tell you that and thank you for being here today.  Have a safe trip back to Florence. 

MR. JOSEY:
Thank you.

 (Transcript was continued under a separate executive record.)

* * * * * 

CHAIRMAN DELLENEY:
Good afternoon, Judge Anderson.

JUDGE ANDERSON:
Good afternoon.

CHAIRMAN DELLENEY:
We have with us today the Honorable Ralph King Anderson, III, who seeks a position on the Circuit Court, At-Large Seat No. 9.  At this time would you please raise your right hand Judge to be sworn?

(THE HONORABLE RALPH K. ANDERSON, III, WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Do you want to update or make any changes to your Personal Data Questionnaire?

JUDGE ANDERSON:
No, sir.

CHAIRMAN DELLENEY:
Do you object to our making that Personal Data Questionnaire a part of the record of your sworn testimony?

JUDGE ANDERSON:
No, sir.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript. 

PERSONAL DATA QUESTIONNAIRE

CIRCUIT COURT, AT-LARGE SEAT 9

NAME:



Ralph K. Anderson, III

HOME ADDRESS:

811 Polo Road, Apt. 616, Columbia, S.C. 29223

BUSINESS ADDRESS:
South Carolina Administrative Law Judge Division 

P.O. Box 11667, Columbia, S.C. 29211

TELEPHONE NUMBER:
(home): 736-0357

(office): 734-0550

2.
Date and Place of Birth:  October 13, 1959.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on October 2, 1999, to Linda Corley Anderson.

Divorced on February 19, 1998 

Moving party - Ralph K. Anderson, III (legal separation); Janet Anderson (divorce)

Richland County; Grounds - one year separation

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Francis Marion University - August 1976 to August 1980, Bachelor of Science;

University of South Carolina - August 1981 to May 1984, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina Bar - November 1984

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Francis Marion University


(a)
Alpha Tau Omega - Vice President; Thomas Arkle Clark Award recipient; Social Projects Chairman (2 years);


(b)
Phi Kappa Phi;


(c)
Francis Marion Student Marshall;


(d)
Delegate representing Francis Marion at the Citadel National Student Conference and Greater Issues Series.

U.S.C. Law School - Chairman of the Student Bar Association Curriculum Committee

10.
Briefly describe your continuing legal or judicial education during the past five years.

During my service as a S.C. Assistant Attorney General, I focused my continuing legal education on trial advocacy, criminal law and administrative law. Since being elected an Administrative Law Judge, I have focused on administrative law, procedure and evidence. 

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

(a)
S.C. CLE - "Hiring and Firing" (Lectured on employment law);

(b)
S.C. CLE - "Ethics Act" (Lectured on the Ethics Act);

(c)
Supreme Court Staff - Lectured on the Ethics Act;

(d)
Bridge the Gap - Administrative Law;

(e)
SCARLA - S.C. Const., Art. I, Section 22.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

A.
"A Survey on Attributes Considered Important for Presidential Candidates," Carolina Undergraduate Sociology Symposium, April 17, 1980.

B.
“An Overview of Practice and Procedure Before the Administrative Law Judge Division,” South Carolina Trial Lawyer, Summer 1996.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

(a)
South Carolina Bar - November 1984

(b)
U.S. District Court for S.C. - February 1985

(c)
U.S. Fourth Circuit Court of Appeals - March 1985

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

I began my legal career at the South Carolina Attorney General’s Office.  My initial responsibilities at the AG’s office were the extradition functions in the Criminal Division. Afterwards, I was transferred to the Criminal Prosecution Section, where I prosecuted criminal cases, as well as maintained my extradition duties. While in the Prosecution Section, I was also assigned the position as Counsel to the State Ethics Commission.

With the passage of the Statewide Grand Jury Act, I occupied two offices. One was located in the Prosecution Section while the other was in the Grand Jury Section. Once the Grand Jury was firmly established, I returned to the Government and Civil Litigation Division/Prosecution Section. There I resumed all of my original duties with the addition of the following: 


Committee Attorney for the State Employee Grievance Committee;


Prosecutor for the Engineering and Land Surveyor's Board; and


Medical Board Prosecutions, Attorney General Opinions and Criminal Appeals.

During my career at the AG’s office I prosecuted numerous criminal cases of all types and handled a wide variety of civil litigation.  On February 1, 1995, I began serving as an Administrative Law Judge.  In that capacity I have handled a myriad of civil trial and appellate issues.

15.
What is your rating in Martindale-Hubbell?  If you are currently a member of the judiciary, list your last available rating.  The last rating I received from Martindale-Hubbell before becoming an Administrative Law Judge was BV.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
Infrequently

(b)
state:

20 or more times a year

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

75%

(b)
criminal:
25%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

25%

(b)
non-jury:
75%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
State v. Dwight L. Bennett - This was a felony DUI case in which the victim lost the baby she was carrying and suffered horrible injuries.  Although the defendant was convicted, this case was used as a legislative example as the need to increase the maximum felony DUI punishment.

(b)
Georgia v. Richard Daniel Starrett, aff’d., Richard Daniel Starrett v. William C. Wallace, - Starrett was convicted of several crimes in South Carolina. Afterwards, Georgia sought his extradition in an attempt to convict him under the death penalty. Starrett’s challenge to the Attorney General’s Office authority to hold extradition hearings was denied.

(c)
State v. Michael Goings - Goings was a notorious City of Cayce police officer charged with assault and battery of a high and aggravated nature.

(d)
State v. Herbert Pearson and Terrance Singleton - The Defendants in this case were accomplices in the armed robbery, attempted murder and murder of attendants at a gas station in Sumter, S.C.

(e)
State v. William Keith Victor - After the Defendant was convicted of murder and kidnaping, he was given the death penalty. His case was later reversed on appeal and the prosecution was assumed by me. The prosecution, under difficult circumstances, resulted in the Defendant’s plea to murder and the aggravating circumstance of kidnapping.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

(a)
Bergin Moses Mosteller v. James R. Metts, S.C. Supreme Court, Not known when this case was decided.

(b)
Dennis G. Mitchell v. State of S.C., S.C. Supreme Court, Not known when this case was decided.

(c)
Ex Parte, Bobby M. Stichert v. Carroll Heath, S.C. Supreme Court, Decided August 29, 1985 - 286 S.C. 456, 334 S.E.2d 282 286 S.C. 456 

(d)
Patrick C. Lynn, et al. State of S.C., Supreme Court, Not known when this case was decided.

(e)
Paul David Tasker v. M.L. Brown, Jr., S.C. Supreme Court, Not known when this case was decided.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  I handled several criminal appeals while serving as an Assistant Attorney General but I do not know the captions of those cases.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  Yes.  I was elected by the General Assembly to serve as an Administrative Law Judge, February 1, 1995 and have been serving continuously since that date.

Administrative Law Judges preside over hearings, render decisions and issue orders in a broad range of administrative cases involving governmental agencies and private parties. The jurisdiction of the Division includes cases involving health, child care, environmental, natural resource, insurance, alcoholic beverage, and tax issues, as well as other licensing matters.  Additionally, pursuant to Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000), the Division now hears appeals from final decisions of the Department of Corrections in “non-collateral” matters, i.e., matters in which an inmate does not challenge the validity of a conviction or sentence.  The ALJs also possess certain equitable and contempt powers.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Kerr-McGee Chemical Corporation, et al. v. South Carolina Department of Health and Environmental Control, 99-ALJ-07-0290-CC

(b)
Democratic Reform at Big Creek, et al. v. South Carolina Department of Health and Environmental Control, et al., 98-ALJ-07-0556-CC

(c)
South Carolina Department of Revenue, In Re:  Proposed Regulation #117.190, 97-ALJ-17-0095-RH

(d)
Edgemoor Community Action Association, et al. v. South Carolina Department of Health and Environmental Control and J. Bruce Collins, 95-ALJ-07-0728-CC

(e)
McNeil v. South Carolina Department of Corrections, 00-ALJ-04-00336-AP (September 5, 2001) (en banc)

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

Appointed Assistant Attorney General 1985 to January 1995.

25.
List all employment you have had while serving as a judge other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

Yes.
Administrative Law Judge, Seat 3 (February 23, 1994)

Fifth Judicial Circuit Court, Seat 3 (May 24, 2000)  - I was found qualified and nominated but withdrew prior to election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

Self-employed Salesman - March 26, 1980 to August 1980

Florence School District #1 - Summer worker (1973-1975)

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  Not applicable

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  I do not know of any formal or informal charges of violations of S.C. Code § 8-13-700 by me or any other candidate

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I do not know of any formal or informal charges of violations of S.C. Code § 8-13-765 by me or any other candidate

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  I have made no expenditures in seeking this office.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  Not applicable

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No, to both questions.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No, to both questions.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

South Carolina Bar - November 1984

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  Shandon Baptist Church

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:

(a)
Dr. John R. Lincoln

Shandon Baptist Church 

5250 Forest Drive, Columbia, SC 29206‑5403
(803) 782-1300

(b)
Richard C. Jones, Esq.

P.O. Box 1268, Sumter, S.C. 29151-1268

(803) 773-8676

(c)
Edwin E. Evans

5035 Furman Avenue, Columbia, S.C. 29206
(803) 738-0831

(d)
James C. McLeod, Jr.

P.O. Box 100551, Florence, S.C. 29501-0551
(843) 669-8093

(e)
Stephanie Peay

First Union National Bank

Post Office Box 728, Columbia, SC 29202

(803) 251-4400

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Ralph King Anderson, III

September 6, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused primarily on nine evaluative criteria which has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; and a check for economic conflicts of interest.  We have no affidavits filed in opposition to your candidacy for your election.  And there are no witnesses here to testify.  Do you have a brief opening statement that you would like to make?

JUDGE ANDERSON:
No, sir.

CHAIRMAN DELLENEY:
Thank you, Judge.  At this time answer any questions that able counsel might have for you. 

MS. THROWER:
Members of the Commission, I have a few procedural matters to take care of.  Judge Anderson has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration, and temperament. That statement was provided to all Commission Members earlier and was included in your notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask that those questions be waived in this public hearing and that the statement be admitted into the record at this time.

CHAIRMAN DELLENEY:
It will be done at this point in the record without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:


Ralph K. Anderson, III

Address:


811 Polo Road, Apt. 616, Columbia, S.C. 29223

Home Telephone:

(803) 736-0357

Work Telephone:

(803) 734-0550

E‑Mail Address:

1.
Why do you want to serve as a Circuit Court Judge?  I enjoy being an Administrative Law Judge and believe that a Circuit Court Judgeship would be even more interesting and challenging.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications should not be allowed on any substantive issue.  My law clerk is well aware of the rules concerning ex parte communications and acts as an excellent front line of defense against ex parte communications.  Furthermore, I scrupulously try to avoid any ex parte communications and insist that my staff observe this rule as well.  The only occasion in which either my staff or I would permit ex parte communication is for scheduling, administrative purposes or emergencies that do not deal with substantive matters or issues on the merits in accordance with the Code of Judicial Conduct, Rule 501, SCACR (Canon 3).

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I have no former associates or law partners. The fact that an individual is a lawyer- legislator would not be a ground for which I would sua sponte recuse myself, as long as I believed that I could fairly and impartially consider the case. However, if a motion was made, I would give strong consideration to the concerns expressed -- especially if there was a potential that a reasonable person would perceive an appearance of impropriety.  
If a potential of the appearance of impropriety existed, I would recuse myself regardless of whether I felt that I could fairly and impartially consider the case.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If there was a potential that a reasonable person could perceive an appearance of impropriety, I would most likely recuse myself regardless of whether I felt that I could fairly and impartially consider the case.  The only exception I could imagine would be a situation in which all the other Circuit Court Judges would be subject to the same potential appearance of impropriety or I would be the only judge available in a matter requiring immediate judicial action.  Then, the “rule of necessity” would offset the appearance of impropriety.  Under the latter instance, I would transfer the case to another judge as soon as possible.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  If there was a potential that a reasonable person could perceive an appearance of impropriety on my behalf because of a financial or social involvement of my spouse or a close relative, I would recuse myself.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  A judge should not accept any gifts except those specifically authorized by the Code of Judicial Conduct, Rule 501, SCACR (Canon 4).  As far as social hospitality, judges cannot and should not live in ivory towers.  However, with the acceptance of a judgeship comes limitations upon your lifestyle.  One of those limitations is that any gift or social hospitality that could reasonably be perceived to influence the judge in the performance of judicial duties should not be accepted.  In the past, I have exchanged Christmas gifts (of which the value is less than $150.00) yearly with Jim McLeod, who is a non-practicing attorney and longtime family friend. However, neither he nor a member of his firm has ever appeared before me.  Otherwise, I do not accept food, meals, beverages, lodging, transportation, entertainment, or other things of value from any attorney or group of attorneys.  The only other individuals I accept gifts from are my family, coworkers and close personal friends of whom I would never hear any case involving their interest.  Additionally, the only social hospitality I have accepted, or would accept from an attorney, is the attendance of holiday parties in which a vast number of the bar is invited.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Any conduct that raised a substantial question of a judge’s or lawyer’s honesty, trustworthiness or fitness to practice in the legal profession, of which I had actual knowledge, would be reported in accordance with Rule 501, SCACR.  If I simply received information concerning a judge’s or lawyer’s honesty, trustworthiness or fitness to practice in the legal profession, I would take what action I believed was appropriate under the circumstances. 

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?  I would continue to follow my current practice, which is either draft my own orders or request proposed orders from my staff or the attorneys involved in the litigation.  The only instances in which I request one party to prepare a proposed order is when I make my ruling and request a party at that time to prepare an order in keeping with that ruling.  Even in those instances I give the opposing party and opportunity to submit either a proposed order or reply to the submitted order. Moreover, when I receive proposed orders, I always review the orders.  In fact, it is exceedingly rare that I do not substantially modify a proposed order that has been submitted to me. 

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?

Our Division distributes a weekly report of all of my current cases that reflects if the case has been held and an order is pending.  Additionally, both my law clerk and I maintain a list which sets forth each case in which an order is pending and who is responsible for its preparation.  I would seek to follow a similar procedure as a Circuit Court Judge.

15.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?  I am not a judicial activist.  In South Carolina, the Legislature enacts public policy through statutes and regulations.  I believe that a judge’s role in South Carolina is merely to interpret the law by following the intent of the Legislature set forth in the existing statutes and regulations.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I currently speak at CLEs and, if asked, would continue to make similar speeches.  I also serve on a committee for the S.C. Bar which seeks to improve our judicial system and wish to remain active in such activities.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  No.  It is not currently a problem and don’t envision it to be one in the future.

18. 
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders: Obviously the penal code addresses the issue of statutory enhancement for repeat offenders in many instances.  Moreover, the nature of the prior convictions, the relationship to the prior conviction to the current charge, the length of time between convictions, and the personal characteristics of the offender should always be considered. Nevertheless, my general philosophy is that repeat offenders, particularly repeat violent offenders, should be sentenced more sternly.

b.
Juveniles (that have been waived to the circuit court):  I believe that a Judge should consider the fact that the individual is a juvenile in sentencing; but when a juvenile has been waived to the Circuit Court, it should also be recognized that the nature of the offense must be serious.  Therefore, a Judge should consider the fact that they are a juvenile along with all of the other background that is considered at any other General Session sentencing.  However, in the cases involving juveniles, I believe particular consideration should be given to the maturity of the juvenile and the potential of their rehabilitation.

c.
White collar criminals:  In general, white collar criminals should not be treated any differently than any other criminal charged with an analogous crime.  In fact, white collar criminals arguably should be more cognizant of the impact of their actions upon their victims.  However, if the victim(s) is primarily seeking restitution, I believe that the Court should seek to punish the criminal for the crime but also make every effort to make the victims whole. 

d.
Defendants with a socially and/or economically disadvantaged background:  I heard a judge state, “A man that's been killed by somebody who is from a disadvantaged background is no less dead than one who was killed by one who is from a nice background.” I think that the economic background should not be an advantage for those who are well off or a crutch for those who have had disadvantages.  The issue of socially or economically disadvantaged background is something to consider in a case-specific matter if it specifically relates to the commission of the crime.

e.
Elderly defendants or those with some infirmity:  If the imposition of a sentence upon an elderly or infirm defendant would be more harsh upon that individual than would otherwise be on other people, that should be a consideration.  Additionally, a person’s ability to appreciate the significance of their behavior and their capacity to conform their conduct to the law are factors to be considered in sentencing.  On the other hand, the fact that someone is simply elderly or infirm without other mitigating factors should not warrant that they receive a lessor sentence than others.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Rule 501, SCACR (Canon 3(E)(1)) sets forth that “[a] judge shall disqualify himself or herself in a proceeding in which the judge's impartiality might reasonably be questioned . . . .”  However, Rule 501 defines “de minimis” as  “an insignificant interest that could not raise reasonable question as to a judge's impartiality.”  Therefore, I would hear such a case unless it could be transferred to another judge without inconveniencing the other parties.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  Absolutely not.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge’s demeanor should be patient, courteous and respectful to litigants.  The judge should insure the litigants that he is neutral and impartial so that the litigants will be confident that they have received a fair trial even though they may not be pleased with the result.  Additionally, the judge should maintain sufficient control of the courtroom to insure that integrity of the judicial process is upheld.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Those rules apply seven days a week, twenty‑four hours a day.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  A judge, like any human, is susceptible to becoming angry.  However, it is not appropriate to display anger from the bench or in chambers.  Even if angry, a judge’s demeanor must always be respectful.  Nevertheless, there are times when a judge may need to address the behavior of a member of the public or an attorney in a stern manner.  In those instances, if practicable, I have those discussions in chambers so as to avoid embarrassing the attorney or creating the appearance of impartiality.

26.
How much money have you spent on your campaign? If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  Only, the cost of copying and printing this application which is well under $100.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30. Have you contacted any members of the Judicial Merit Selection Commission? No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Ralph King Anderson, III

Sworn to before me this 19th day of September, 2002.

Notary Public for S.C.

MS. THROWER:
Thank you.  Also included in the notebooks for your review is a copy of the candidate's Personal Experience Statement.  As a final procedural matter, I would note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into the record, the candidate meets the constitutional requirements for this position regarding age, residency, and years of practice.  Now, a few questions for you Judge Anderson.

EXAMINATION BY MS. THROWER:

Q.
Since you have been elected, how have you enjoyed your service as an Administrative Law Judge and have your thoughts and impressions changed since you were first elected?

A.
I enjoyed being an Administrative Law Judge very much.  As a matter of fact, so much so sometimes it difficult to make a decision to run for Circuit Court Judge.  I've always wanted to be a Circuit Court Judge and wanted to be that before I became an Administrative Law Judge. 

But I really enjoyed being a trial lawyer for the Attorney General's office.  And when I went to the Administrative Law Judge position, I thought I was going to end up, or I thought that the job was going to be intellectually challenging, and I did not know it was going to be as fulfilling as it has been.  The answer to that, I have enjoyed it very much. 

Second part of that, how have I changed –

Q.
Have your thoughts or impressions changed?

A.
I may have been more of a black-and-white type of person as far as seeing things.  I think once you become a judge, you start seeing that there's a lot of nuances in their effective light, and I have learned to when cases come before me to try to seek to do the correct thing within the perimeters of the law, as opposed to just being on one side of the issue or the other.  I hope I have gained wisdom.  I think that is -- I honestly think we look at aspects -- judges and I'm very glad this committee looks to see the intelligence level of judges and hopefully I reflect that.  I don't know.  I did the best job I've ever done on the test y'all gave me this time.  But I think that one of the more important aspects of judges is humility and wisdom, and hopefully I have learned in that arena and gained insight into that area.

Q.
Thank you.  Can you tell the Commission why, now, you would like to serve as a Circuit Judge?

A.
That is the area that I primarily operated in when I was at the Attorney General's office.  I enjoy doing jury trials and I like criminal work. In the Circuit Court I had the opportunity to do both civil and criminal trials here, civil and criminal trials, and I just personally would enjoy doing that more.  I think it would be a little more challenging than what I do.

Q.
Thank you.  Regarding your experience, which you've discussed briefly, as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far will help you be an effective Circuit Court Judge?

A.
I think being a judge, especially in an Administrative Law Judge's position, we act both -- we hear appeals.  We hear trials and in hearing trials we just don't hear the trial and rule on legal issues that come before us, evidentiary and the motions that are in them, but we also have to think through the decisions that we make.  We have to issue specific findings of fact and separate conclusions of law to support our reasoning.  I think the Administrative Law Judge Division is an excellent training ground in that regard, because it not only allows you to do the most things that a Circuit Court Judge would do, except maybe in charging of juries and sentencing in the criminal arena, but it also requires you to set forth your thought process.

Q.
Thank you.  Judge Anderson, I'm now going to get into some questions dealing with the administration of your Court.  How do you currently handle the drafting of orders, and would that change if you were elected to the Circuit Court?

A.
I think it would be remarkably similar to what I do now.  I do a lot of work via computer.  If I don't do the order from scratch, which I do a significant number of those especially with budget cuts, nowadays we have a lot less staff.  I'm doing a lot of orders on my own.  Most of the time I draft my orders, and my law clerk reviews the orders.  But if I don't draft them from scratch, I ask for proposed orders on diskettes and I review those and come up with a compilation of what I wish my order to reflect.  I don't know, maybe on three or four occasions in my entire career, have I ever signed a proposed order that I received without making changes.  I have a feeling on Circuit Court I might have to do more of that.  I'm not sure about the volume I would have to deal with and whether I continue making the changes that I often make now.

Q.
Thank you.  I'm going to move into the area of ethical fitness and just ask you a few questions about ex parte communication and acceptance of gifts and that sort of thing.  What is your philosophy regarding ex parte communication?

A.
I and my staff make every effort we can to avoid it.  As I set forth in the written comment, the only time that I would allow ex parte communications is just in sort of an administrative matter in scheduling.  Or if it were an emergency-type proceeding where ex parte communication was allowed under the state law.

Q.
Thank you.  On the subject of recusal, what deference would you give a party that requested your recusal?

A.
What deference.

Q.
Yes, sir.  What would be your response, your procedure, to follow?

A.
If a reasonable person could believe that I may be impartial, I would certainly recuse myself.  And I would always try, as I do now, to err on the side of the appearance of impropriety, because I think one of the important aspects is for litigants to feel quite comfortable and believe in the system that they have to litigate in, so I would make every effort to ensure that that is protected.

Q.
What is your policy with regard to the acceptance of gifts?

A.
Are you talking about from attorneys?

Q.
Yes, sir, some that may appear before you in court?

A.
Somebody that wouldn't appear before me in court, I would gladly take them.  If it's an attorney or someone who might appear before me in court, I don't take gifts from anyone in that regard. The only one that I have set forth that I take gifts who is an attorney is Jim McLeod, who has been a friend of the family ever since I was a young child and Jim would never -- I would not allow him to appear in front of me (a), and (b) he doesn't even litigate cases anymore.

Q.
Thank you.  Do you belong to any organizations that discriminate?

A.
No.

Q.
And you did address this in your sworn affidavit, but if you could tell the Commission today what you think the appropriate demeanor is for a judge?

A.
I think I addressed that a little bit earlier, also, and that is judges need to be as prepared as they can.  Legally, they need to understand the law as best they can, so that the -- again, litigants feel that they are receiving justice when they appear before us.  I think that the judge should make every effort to appear all, not just be this way but appear to be fair and impartial and that requires effort to be honest. Let me give you an example.  Sometimes when I'm through hearing a case, attorneys or various parties, they want to run up and shake your hand or speak to you and say things to you.  I do my best to run out of courtroom, practically, because of that one concern.  I just don't. I think we should make every effort to make all parties feel that the judge is fair and impartial, and is making his -- is doing his reasoning and -- to accomplish justice.

Q:
Is it ever appropriate for a judge to be rude or abrupt with litigants or attorneys or anyone in the courtroom?

A.
No.

Q.
Thank you, Judge Anderson.  Just a few housekeeping issues.  Have you sought or received the pledge of any legislator prior to this date?

A.
Not at all.

Q.
Have you sought or have you been offered any conditional pledges or support of any legislator pending the outcome of your screening?

A.
No.

Q.
Have you asked third parties to contact Members of the General Assembly on your behalf?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
No.

Q.
And would you explain to the Commission your understanding of the 48-Hour Rule?

A.
I mean, I called and left a message with one member of the Commission, but did not contact that person.

Q.
All right.  Thank you.

A.
And that was a legislator that I was just going to let him know I was running.  I talked to legal counsel and found out that I shouldn't even be letting them know that, so I never followed up on that.

Q.
Thank you, Judge Anderson.  And would you mind explaining to the Commission your understanding of the 48-Hour Rule?

A.
I cannot seek any commitments or -- and I believe this to be true, it certainly has hurt me in the past, that I cannot have anyone on my behalf contact any members of the legislature until after the 48 hours has passed.

MS. THROWER:
Thank you, Judge Anderson, and Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Does any members of the Commission have any question for Judge Anderson?  There be no further questions, Judge Anderson, it has been a pleasure to see you and appreciate you availing yourself to the process and seeking a position on the Circuit Court.  And you understand all of the rules and the 48-Hour Rule and you understand that this ends this portion of your screening process. 

JUDGE ANDERSON:
Yes, sir.

CHAIRMAN DELLENEY:
However, if the Commission so chooses, we could reconvene the public hearing and recall you as a witness if we need any clarification or amplification of any issue that we might have for your candidacy.  Of course, that's not very likely to happen.  Having said all of that, we thank you for being here, and I hope you have a safe trip home.

JUDGE ANDERSON:
Thank you.  My trip will be right back over to the Brown Building to get back to work, but thank you all.

CHAIRMAN DELLENEY:
Thank you.  

(Transcript was continued under a separate executive record.)

*     *     *     *    *

CHAIRMAN DELLENEY:
Good afternoon, Mr. Limbaugh.

MR. LIMBAUGH:
Good afternoon, Mr. Chairman and Members of the Commission.

CHAIRMAN DELLENEY:
We have before us today former Representative L. Hunter Limbaugh who seeks a position on the Circuit Court, At-Large Seat No. 9.  If you would at this time Mr. Limbaugh, raise your right hand to be sworn.  

(L. HUNTER LIMBAUGH WAS SWORN BY THE CHAIRMAN.)  

CHAIRMAN DELLENEY:
Thank you, sir.  Do you want to make any changes or updates to your Personal Data Questionnaire?

MR. LIMBAUGH:
No, sir. 

MR. COUICK:
Mr. Chairman, staff would ask, though, that Mr. Limbaugh's statement be updated to include a letter of November 13th.  I will pass around copies.  The letter is in response to my request for some additional information.

CHAIRMAN DELLENEY:
Without objection we will include the letter of Mr. Limbaugh to Mr. Couick dated November 13, 2002.  With that inclusion into your Personal Data Questionnaire, do you have an objection to our making that part of the record in your sworn testimony?

MR. LIMBAUGH:
No sir.

CHAIRMAN DELLENEY
 It will be done at this point in the transcript. 

AMENDED PERSONAL DATA QUESTIONNAIRE

CIRCUIT COURT, AT LARGE SEAT 9

NAME:



Mr. L. Hunter Limbaugh

HOME ADDRESS:  

111 Clark Ridge Road, Columbia, S.C. 29223

BUSINESS ADDRESS: 
2725 Devine Street, Columbia, S.C. 29205

E-MAIL ADDRESS:

hlimbaugh@sc.rr.com

TELEPHONE NUMBER:
(home): 699-6358





(office): 463-9497

2.
Date and Place of Birth:  August 18, 1957, at Rockledge, Florida.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on June 10, 1988 to Nell Quarles Limbaugh.  Never divorced.


Children:  Benjamin, age 10; and Leah, age 8.

6.
Have you served in the military?  I attended Aviation Officer’s Candidate School in 1979 (Navy).  I left in order to go to law school and thereafter served a five-year period in the inactive reserves.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


I attended Stetson University from September 1975 to December 1978 and received a B.A. in History.


I attended Stetson University College of Law from January 1980 to May 1982 and received a J.D. degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.  I was admitted in Florida in 1982 and in South Carolina in 1989.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


During college I was a member of Sigma Phi Epsilon fraternity and served as an officer.  I also was a University Police Officer and served as a Commander.

10.
Briefly describe your continuing legal or judicial education during the past five years.  I have taken the requisite number of hours of CLE for every year following my admission to the bar.  In most cases my CLE credits have been in litigation related areas.  

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  I taught a class in business law at Florence Darlington Technical College.  I have given legislative updates to various groups, including the S.C. Defense Trial Attorneys.  I have given talks for CLE credit to attorneys who do civil rights defense work for the Insurance Reserve Fund.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


I have been admitted to practice before all state courts in Florida as well as the United States District Court for the Middle District of Florida (1982).


I have been admitted to practice in all state courts in South Carolina as well as the United States District Court for the District of South Carolina (1989).


I have been admitted to practice in the Fourth and Eleventh United States Circuit Courts of Appeal.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1982-83
Civil Litigation practice with Haas, Boehm, Brown Rigdon and Seacrest, Daytona Beach, Florida.

1983-85
Assistant State Attorney, prosecution of misdemeanor and felony criminal offenses.


1985-87
Assistant Public Defender, defense of misdemeanor and felony criminal offenses, including a period as chief of a county office.

1987-88
Civil Litigation practice with Austin, Lawrence and Landis, Leesburg, Florida.

1989

Civil Litigation (primarily representation of plaintiffs) with Fallon & Odom, Florence, South Carolina.

1990-97
Civil Litigation (defense and plaintiffs) with Willcox, Buyck & Williams, Florence, South Carolina.

1997-98
Chief Legal Counsel to the Governor of South Carolina.

1998-2000
Government relations and civil litigation with Willcox, Buyck & Williams in Columbia, South Carolina.

2000-

Self-employed government relations consultant in Columbia, South Carolina.


I have not handled any criminal matters in the past five years.  However, I have been a prosecutor and a public defender earlier in my legal career. During my service in the House of Representatives, I served on the Judiciary Committee and on the Criminal Laws Subcommittee.  I was a member of the Conference Committee that developed the final version of the Truth in Sentencing and “Three Strikes” laws.  I was a member of the Sentencing Guidelines Commission and the Governor’s Task Force on Juvenile Justice.  So, while I have not actively practiced criminal law recently, my other experiences have kept me abreast of the changes in that area of the law.  Should I be elected to the Circuit Court, I would have to spend a bit more time studying the substantive criminal law and would be delighted to do so.


In the 20 years in which I have practiced law, it has been my pleasure to handle a tremendous variety of litigated matters.  The early years of my practice were devoted primarily to criminal matters.  As a prosecutor, I began by prosecuting misdemeanors and DUI cases.  While these cases are less serious than felonies, they very often gave rise to the same sorts of evidentiary and testimonial issues as are found in more serious offenses.  At the conclusion of my tenure as a prosecutor, I was handling felonies of all descriptions short of death penalty cases.  As an Assistant Public Defender, I represented only those charged with felonies, including murder.  At the conclusion of my tenure in the Public Defender’s office, I was in charge of the office in Sumter County (Florida).


While my civil litigation practice has been somewhat limited over the past five years, over the past ten years it has been extensive.  In the past ten years I have tried approximately 30 cases to verdict and have argued a number of appeals as well.  Most of my litigation has been done in the defense of claims but I have represented plaintiffs as well.  A good deal of my litigation experience has been in the area of defense of civil rights claims against law enforcement officials.  Somewhat less has been in defense of, or on behalf of, personal injury claimants.


My civil experience has allowed me to litigate matters of almost every type imaginable.  I have represented clients in litigation matters involving employment law, civil rights, negligence, products liability, consumer law, utilities, insurance coverage, commercial disputes, bankruptcy, real estate, collections, domestic relations, and construction disputes.  While I am probably overlooking one or two more, I expect that the point is clear.


I am currently serving as class counsel, along with four other lawyers, in a national class action against the “big three” credit reporting agencies.  This class action involves a class size of roughly 1.4 million members.  It is believed to be the largest class action ever certified in a consumer law case.  I successfully argued the motion for class certification.


In my representation of clients in the Circuit Court and the U.S. District Court, I have argued dozens of motions for summary judgment, dozens of motions to dismiss, motions for new trial, new trial nisi, JNOV, directed verdict, judgment on the pleadings, as well as motions dealing with discovery disputes of various kinds.  I have tried cases to verdict involving most of the substantive areas mentioned above.  In all, I have tried approximately 60 cases to verdict.  Others were resolved by mediation, arbitration or State Administrative Panels.


I believe that my real strength for the Circuit Court lies in the breadth and depth of my litigation experience.  Essentially, the entirety of my twenty years as a lawyer has been spent in the courtroom.  While there are certainly substantive areas of the law to which I have not been exposed in any depth, there are very few procedural issues with which I have not been confronted many times in my years as a litigator.  I think that it is also important to have represented plaintiffs and defendants, the State and criminal defendants.  Having seen the judicial process from the point of view of all parties tends to provide a well rounded perspective.


Finally, I am honored to be a Permanent Member of the 4th Circuit Judicial Conference.  Membership in the Judicial Conference is generally limited to lawyers who are well enough regarded to be invited by a Federal Judge to become a member.  I like to think that I was invited to be a member because I had demonstrated a consistent ability and professionalism in the courtrooms of our state sufficient to earn it.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  My last rating was BV. 

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
monthly (during the active part of the past ten years)


(b)
state:

2-3 times per month

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil: 

90


(b)
criminal:
5


(c)
domestic:
5

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

25


(b)
non-jury:
75


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I nearly always served as either sole counsel or chief counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Yarde v. Pan American Life Insurance Co. This case was a non-jury matter litigated in federal court, involving a claim for death benefits under an ERISA employee benefit plan.  Ultimately, there were matters of presumed death, ERISA derivative standing, and complicated insurance coverage issues that arose over nearly 16 years.  The case is significant to me because it required me to learn, in a very short time, a great deal of substantive law in which I had not previously been expert.


(b)
Barth v. Provident Life & Accident Ins. Co. This was a jury case tried in Marion County Common Pleas.  I lost $1.5 million dollar verdict.  It is significant to me for two reasons. First, it provides a lesson in humility, important for lawyers and judges.  Second, it taught me the importance of pre-trial communication with clients.  My client was fully informed of the risk of trial and the likelihood of an adverse verdict.  It continued to send cases to me after this rather large loss.


(c)
Cantor v. City of Marion, et al. This case, which was ultimately settled, involved the death of a young man in police custody.  The case was significant for a number of reasons.  First, in dealing with the mother of the deceased, I was reminded of the very personal nature of litigation.  Second, the nature of the settlement, which included provisions for improved training of law enforcement officers, reinforced the idea that doing good can coincide with zealous representation of one's client.


(d)
James v. Truesdale, et al. This case was tried in federal court in Florence.  The case was significant because it showed the value of good investigation and the importance of thorough discovery.  The jury ultimately found for my clients after a number of inconsistencies in the testimony of six alleged witnesses were exposed.  It may be my best trial work.


(e)
Ritter v. Florence School District #1 This case was litigated in Florence County Common Pleas and settled during trial. Emotions were elevated on both sides of the case but it was settled during trial due in part to the ability of the judge to cool emotions and bring the matter to a fair conclusion. 

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

(a)
Yarde v. Pan American Life Ins. Co. The case was appealed to the Fourth Circuit Court of Appeals.  It is significant because of the complexity of the matter, procedurally and substantively.  The decision is unpublished, but a copy of the opinion is available if the Committee is interested in reviewing it.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  I have not handled a criminal appeal.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  N/A

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  I was elected to the S.C. House of Representatives in 1994 and served until August of 1997 at which time I resigned to serve as Chief Legal Counsel to the Governor.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  I have been a self-employed government relations consultant for the past two years.  I operate as a sole proprietorship.

28.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.  See #27.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  There are none of which I am aware.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.  I was convicted of reckless driving in Lake County, Florida in 1985.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.  I was named in a suit, in my capacity as Chief Legal Counsel, along with Governor Beasley, SLED Chief Stewart, and others, alleging that the defendants caused the plaintiff to lose his certification to access the NCIC computer system, thereby costing him his job as a police dispatcher.  The case was defended by the Insurance Reserve Fund and settled for a nominal amount.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.  Yes.  I am currently registered as a lobbyist for Progress Energy and for Select Management.  In the past I have been registered to lobby for Northeastern Utilities (1999), Southeastern Dealers Association (1999), Santee Gun Club (1999), CP&L (1999-2001), Image Data (1999), Stardancer (1999-2000).

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar


(b)
Florida Bar


(c)
Permanent Member, Fourth Circuit Judicial Conference

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
I am an active member of the American Diabetes Association, serving on the National Advocacy Committee, the Legal Advocacy Subcommittee and the National Task Force on Diabetes in Schools.


(b)
I am a member of Spring Valley Country Club and serve as Secretary on the Board of Governors.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  I believe that my length and breadth of practice has prepared me for the role of judge.  I have tried many cases against lawyers of all stripes, involving a wide range of substantive and procedural issues.  My ability to learn quickly and treat people with fairness and dignity will stand me in good stead on the bench.

48.
Personal References:


(a)
Mark W. Buyck, Jr.



P.O. Box 1909, Florence, S.C. 29505



(843-662-3258)


(b)
Shereen Arent

1701 North Beauregard Street, Alexandria, VA  22311
(703-299-5519)


(c)
Michael Phemister



212 Wild Cherry Lane, Columbia S.C. 29223


(803-736-4448)


(d)
Edward Shannon



36 Polo Ridge, Columbia, S.C. 29223



(803-896-1121)


(e)
Susan Sanderson (Wachovia)



1426 Main St, Columbia, S.C. 29201



(803-765-3945)

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  L. Hunter Limbaugh

September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria which has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy for election, nor are there any witnesses here to testify.  Do you have a brief opening statement that you would like to make?

MR. LIMBAUGH:
Well, as a lawyer I think I'm required by law to answer that in the affirmative. I'm not allowed to pass up a chance to say a word or two.  I appreciate very much the opportunity to be here and answer any questions that the Commission has.  I hope that my PDQ and the materials that I have submitted are reflective of the experience, the breadth and depth of my experience, as a lawyer and give you some idea of my qualifications for Circuit Court.  I think that they are vast, frankly, and I look forward to the chance to answer your questions and do what I can to persuade you of that.

CHAIRMAN DELLENEY:
Thank you, Mr. Limbaugh.  At this time answer any questions that our able Counsel might have for you.

MR. COUICK:
Thank you.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Mr. Limbaugh has provided a sworn statement with detailed answers over 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members here earlier and is included in your notebooks.  I have no concerns with that statement, and with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
It will be done.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

L. Hunter Limbaugh

Address:

111 Clark Ridge Road, Columbia S.C. 29223

Home Telephone:
803-699-6358

Work Telephone:
803-463-9497

E‑Mail Address:
hlimbaugh@sc.rr.com

1.
Why do you want to serve as a Circuit Court Judge?  For 18 of my 20 years as an attorney, I had an active trial practice.  Having had the opportunity to try cases in two states and many different jurisdictions, I have been privileged to experience the difference that a good judge can make in the quality of justice dispensed in our courtrooms.  Judges who are well prepared, knowledgeable of the substantive a procedural law, and possessed of an amiable yet firm hand ensure that lawyers, litigants and the public will have a justified confidence in their system of criminal and civil justice.  I believe that I will be that kind of judge.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  That would not be my plan.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Exclusion of any party from communication, whether oral or written, on any substantive matter is inappropriate.  My preference would be that no communication takes place that is not done in the presence of all parties, or copied to all parties, including communication with my law clerk.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Ultimately, I must resolve the question of bias in these circumstances.  In doing so, it is important to remember that appearances are often as important as reality.  Disclosure is the first step in ensuring that all parties are treated fairly.  If a party, after disclosure of a former relationship, wishes to request recusal, I would be inclined to accede.  However, in considering these matters, I also think that it is important to not allow parties to abuse the right to request recusal by doing so solely for the purpose of “judge shopping.”

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  My inclination would be to avoid even a hint of bias, but this “rule” cannot be completely inflexible for the reasons stated above.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  Potential financial interest in the outcome of a case would militate most strongly in favor of recusal.  Social involvements would be handled as described above.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I would not accept either from anyone who might appear in my court except those with whom I have preexisting friendships.  Those with whom I had such friendships would be subject to the same “rules” as stated above.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I am required to report misconduct to the appropriate governing body, and would do so.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?  I would draft them myself, or allow each party in a contested matter to submit proposed orders with a copy to the other parties.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines? I would use a calendaring system, accompanied by adherence to it, and hard work.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Judges apply and interpret the law.  Legislatures make law.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I would seek out opportunities to do public speaking on matters concerning the judicial system.  I would also enjoy participating on CLE programs.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  I would not expect to feel any more pressure than that felt in a law practice or in elective political office.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:

Sentencing people to prison is likely to be the most personally difficult aspect of my role as a judge.  When making decisions that, by definition, involve taking a person’s liberty, circumspection is crucial.  Each individual must be treated uniquely.  I am very uncomfortable with the concept of “categories” of offenders.  If the day comes that I look at a defendant as a member of a category, rather than as an individual, replete with faults, redeeming qualities, pathologies, families, no families, consciences, no consciences, etc., I probably ought to do something else.  In short, I would hope to make sentencing judgments based on the entirety of the information available to me at the time. 

b.
Juveniles (that have been waived to the circuit court): See above.

c.
White collar criminals: See above.

d.
Defendants with a socially and/or economically disadvantaged background: See above.

e.
Elderly defendants or those with some infirmity: See above.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  I would disclose it and probably recuse myself if asked.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  Judges should be polite, respectful of lawyers, litigants, staff, jurors, and the public.  They should be in control of their courtroom but it should be control that is borne of the respect they have earned from the people who enter it.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Yes.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  Anger, in and of itself, is not necessarily a negative thing.  The manner in which anger manifests itself is important.  I don’t think that shouting, berating, or humiliating people is an appropriate manifestation of anger.  It is unrealistic to think that anyone, in any position can avoid getting angry.  Controlling anger, and focusing it in a beneficial way is what one would hope to do with it. 

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have spent no money.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  L. Hunter Limbaugh

Sworn to before me this 9th day of September, 2002

Notary Public for S.C.

MR. COUICK:
Also included in your notebooks for your review is a copy of the candidate's Personal Experience Statement. One final procedural matter, I would note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, the candidate meets all constitutional requirements for this position regarding age, residency, and years of practice. 

EXAMINATION BY MR. COUICK: 

Q.
Mr. Limbaugh, rather than ask you some former questions, I would like to skip right ahead and talk about experience with you in both civil and criminal.  To kind of qualify a little bit for the Commission in the last 15, 20 years while you've been in private practice, what percent has been criminal versus civil?

A.
Well, my initial experience as a lawyer was in criminal law.  I began work in the State Attorney's office in Florida which is comparable to the Solicitor's office here. So I prosecuted for a couple of years, and then I also worked as an assistant public defender for about two years.  So I have had roughly four years of direct criminal practice.  I've prosecuted misdemeanors and felonies.  I defended exclusively felonies in the Public Defender's office.  In my private practice I had not a lot of criminal work that I did, very little.  I did a little bit in federal court mostly assisting one of my law partners in doing some criminal defense in federal court.  My service in the Legislature allowed me the opportunity to serve on the Judiciary Committee and the criminal law subcommittee and also the constitutional law subcommittee.  I was actually a member of the Conference Committee that developed the Truth in Sentencing and Three Strikes You're Out Legislation in 1995.  As chief legal counsel to Governor Beasley, one of my duties was to review all capital cases once an execution date had been set.  I did not include this because, frankly, I had just recalled that I had to do that.  I never thought it would be something that would slip my mind.  It is fairly traumatic, actually, but I had to review the transcripts, entire transcripts, of all of the cases prior to execution once a petition for clemency was filed and they always are.  So I had to read all of the transcripts of the cases prior to execution in order to advise the governor on the clemency petition.  That's my criminal experience. 

Q.
If we can stop there for a moment.  I believe you mentioned in your letter dated November 13th, some of the cases you were involved in were murder cases; is that right?

A.
Yes.  I have never represented anyone in a death penalty case, but I did defend some murder cases.  They were just not charged as capital cases for one reason or another.

Q.
Then if you would talk about your civil experience both recent and --

A.
Right.  Well, my practice has always been litigation.  I have -- one thing that I love about the law, frankly, and litigation in particular, is that it allows, probably like no other profession, an exposure to one time or another practically every human endeavor there is.  Because it seems like every human endeavor eventually winds up in litigation at some point.  My practice has been -- I have been fortunate in that I have had the ability to have the experiences in all different kinds of litigation.  I have represented plaintiffs in different personal injury cases.  I have defended personal injury cases.  I have handled commercial disputes, real estate disputes, ERISA benefit cases.  I have argued cases in front of the South Carolina Supreme Court, Court of Appeals, the Fourth Circuit Court of Appeals in Richmond.  I have done civil rights defense.  I have represented plaintiffs in lawsuits against nursing homes. I mean, I could literally talk for hours about the different kinds of cases that I have handled over the years.  The bulk of my litigation experience has been on the defense side, but I have represented plaintiffs in a substantial number of cases as well.  So I don't consider myself, necessarily, to be coming from a respective of the defense bar. I have done a lot of family work over the years, which I know is not directly relevant to the Circuit Court position, but you learn something in every case that you handle and I think that the importance of the law to people is probably more acutely felt in family law cases than any other kind, with possible exception of a criminal case.  And I that that's an important prospective to have, something to always keep in mind what you doing, whether it is a lawyer or a judge, that has an important and direct impact on the lives of the people that are involved in the process.

Q.
Mr. Limbaugh, in our meeting we talked briefly about the South Carolina Bar Association report.  We saw there that they raised questions that you may not be open minded and sensitive to certain issues and you perhaps interpreted that, and I as well, perhaps this was issues about the plaintiffs versus defendants practice.  And you come from a fairly sizable firm, at least as far as South Carolina standards, in a law practice that is primarily a defense practice.  I asked you to point toward any plaintiffs practice you had and particularly to point to a case that you have right now that is a class action case.  Just for the record, could you tell the Commission a little bit about that?  It is a plaintiff's case, as I understand.  It's against credit reporting agencies; is that right?

A.
Yes.  It's a class action lawsuit against the big three credit reporting agencies which are Experian, Trans Union and Equifax.  The essential allegations of it are that those three credit reporting agencies misreport bankruptcy information on trade lines dealing with a consumer who, in fact, has not filed for bankruptcy.  It is a lawsuit that has been going on for a couple of years.  I have only been involved in it in the last nine months.  I suppose my most important involvement in it was participating in the argument for class certification that Judge Seymour granted, I guess it was, in June of this year.  So it has been a certification of a class action for a class of about 1.5 million people that's pending in the Anderson Division of the federal court and we represent the plaintiffs in that case; the aggrieved consumers.

Q.
Is there anything about your experience that has taught you something particularly important that you would want to take to the bench; any type of attribute or characteristic that you would want to take to the bench?

A.
I may have just mentioned it.  The judicial system, without getting maudlin or, you know, or out there on it, it's an extremely important aspect of our government, and in every case, even cases where corporations are suing one another, but those cases are the exception rather than the rule, as I think everyone here knows.  You are dealing with human beings, individuals in what lawyers sometimes forget is a traumatic situation for the litigants.  And I think the most important lesson that I have learned over the years as a lawyer is how important it is to keep in mind that this judicial process, and the day in the court that these folks have is something that's extremely important to them.  It is almost always traumatic and it's the obligation of the lawyers and probably even more so the judge, to make the experience, as if not pleasant, as least painful as possible to them.  And by extension, I think good judges always remember that they are involved in a team effort; that they may be the ones wearing the black robe and sitting up a little higher than everybody else, but this whole system would come to a screeching halt if it weren't for the bailiffs and the clerks and the deputy clerks and the other courthouse personnel.  And I think it's incumbent on a judge to keep that in mind, as well as be on time, be considerate, be nice to the people that you're working with, expect a lot out of them, but let them know you appreciate it when you get it.  That's all.

Q.
It was reported in your PDQ that you were convicted of reckless driving in Lake County, Florida in 1985.  Can you tell the Commission a little bit about that conviction?

A.
Well, it was a single-car accident, thank goodness.  I fell asleep coming home from Orlando, ran into the median, rolled my car a couple of times; a car which I had for less than 24 hours.    I was very fortunate not to be hurt, and I ended up pleading guilty to reckless driving.

Q.
There were no issues about anyone else being or anyone else's property being damaged aside from the median?

A.
No, sir.

Q.
Mr. Limbaugh, you also report that you have had three or four letters filed under the Code of Professional Conduct; three or four letters of complaint.  After each occasion after your response was filed, the matters were dismissed as unfounded.  You and I went into a fairly lengthy discussion, and I believe these are the four.  One occurred in Florida while you were in a private practice -- was a referral of a client to another lawyer.  Apparently, from my understanding, the other lawyer failed to take timely action; is that right?

A.
Well, no.  In fact, the other lawyer performed perfectly acceptably; represented the complainant all the way through the appellate process.  The complainant, at the end of the day, was not satisfied with the result that he got from the other lawyer, so he grieved against me and the other lawyer.

Q.
So that was dismissed based upon your initial letter of response?

A.
That's correct.

Q.
While you were employed with the Wilcox firm, before you went to the Governor's office, there was a sheriff’s sale.  There was a complaint brought against you in that.  Could you tell the Commission a little bit about that?

A.
Sure.  That was a woman who -- well, my firm was representing a creditor, a judgment creditor -- ended up having a sheriff sale some property.  The complainant, the woman in that case, was upset because she said that she had been awarded the property that we were levying against in her divorce.  And I contacted her lawyer and got his answer to it and we sent him notice, as I recall, I'm not certain.  I think we sent him notice.  In any event, it was a dispute over who owned the property that we were levying against.  She claimed she did.  The divorce decree did not say that, is my recollection.  In any event, when she filed the letter of complaint, I responded.  The system that was in place at that time is a little different than now.  I was interviewed by Molloy McEachin who was the person that the Bar or the Court had designated to do the investigation, and then the matter was dismissed at that point.

Q.
The next matter, again, you were at the Wilcox firm.  My understanding there was a person by the last name of Howard; is that right or the spouse of Howard?

A.
It was former boyfriend of Miss Labernede Howard.

Q.
Alleged that you were involved in inappropriate relationships with the firm.  Can you speak to that?  Just generally what happened?

A.
I'm sorry this one still -- it annoys me, but it is also pretty amusing.  This fellow, John Bocas tried to kill Labernede Howard and her son, and he sued Judge Ralph King Anderson, Solicitor Saleeby, and, I believe, a couple of law enforcement officers alleging that they had conspired to sentence him illegally after his trial.  I represented through the Insurance Reserve Fund the defendant in that case, in that lawsuit.  The lawsuit was eventually dismissed.  Labernede Howard asked me -- I also represented her pro bono, because he also sued her and her son, which I think was a pretty disgusting thing for him to have done, but he did.  I represented her for free in this process and continued to represent her pro bono after the civil rights case had been dismissed.  And Mr. Bocas apparently took issue with that, and he cut and pasted some letterhead that he received from my law firm in connection with the suit against Miss Howard and forged a letter purporting to be from a paralegal in our law firm alleging that I was trading sexual favors from Miss Howard in exchange for representing her for free.  When I got the letter -- he also copied the Supreme Court, the grievance folks, with that letter and a couple of my law partners -- we all got a big chuckle out of that.  I called the Supreme Court and asked for a waiver of the confidentiality rule so that I could contact the warden at Evans Correctional Center so that they could check Mr. Bocas' cell and find evidence of this, which they did.  I responded to the Sally Speth and that grievance was dismissed.

Q.
And I believe the fourth matter was one that was dismissed prior to hearing.  It was something that didn't involve actually the practice of law; is that right?

A.
That's correct.

Q.
Have you sought or received the pledge of any legislator prior to this date?

A.
I have not.

Q.
Have you sought or have you been offered conditional pledge of support from any legislator pending the outcome of this?

A.
I have not.

Q.
Have you asked any third parties to contact Members of the General Assembly on your behalf?

A.
I have talked to third parties about contacting members of the General Assembly at some point in the future, with very explicit instructions not to do it until I tell them that they are allowed to do it.

Q.
Have you had any contact with any members of this Commission, since you've announced your candidacy?

A.
I see Doug Smith from time to time.  I haven't talked to or seen any of the rest of the Commission, I don't believe.

Q.
Have your meetings with Mr. Smith, involved asking for his support or help in this process of screening?

A.
No, sir.

Q.
Finally, do you understand the 48-Hour Rule and how it applies to you and third parties?

A.
Yes, I do.

MR. COUICK:
Mr. Chairman, I would note that the Midlands Citizens Advisory Committee has not offered a report in the screening cycle, and I have no further questions.

CHAIRMAN DELLENEY:
Thank you, Mr. Couick.  Does any members of the Commission have any questions for Mr. Limbaugh?  Judge Shaw.

EXAMINATION BY JUDGE SHAW: 

Q.
In your reckless driving conviction, was alcohol involved in any way?

A.
No, it was not.  I was -- I want to, in interest of complete disclosure, I was initially charged with DUI, but I was not under the influence.  That was quickly resolved and I pled to reckless driving, but I was not driving under the influence.

CHAIRMAN DELLENEY:
No other questions?  There being no other questions, I thank you for being here and for offering yourself as a candidate for the Circuit Court.  Of course, you understand the 48-Hour Rule and I remind you that this concludes this portion of your screening; however, at any time that the Commission so determines it necessary, we could reconvene the public hearing and recall you as a witness to clarify or amplify anything that needs to be clarified or amplified.  And having said all of that, I hope you have a safe trip back home.

MR. LIMBAUGH:
Thank you.  Thank you.  I appreciate it.  

(Transcript was continued under a separate executive record.)

 *     *     *     *     *

CHAIRMAN DELLENEY:
Good afternoon, Mr. Witherspoon.  We have before us today Mr. William K. Witherspoon, who seeks a position on the Circuit Court, At-Large Seat No. 9.  If you would, at this time, raise your right hand to be sworn.

(WILLIAM K. WITHERSPOON WAS SWORN BY THE CHAIRMAN.)  

CHAIRMAN DELLENEY:
Thank you, sir.  Do you want to make any changes or updates to your Personal Data Questionnaire?

MR. WITHERSPOON:
The only changes I need to make concern my financial statement.  As you may remember, we were in the process of buying a house and that has come to fruition, so my statement needs to be updated in that regard.

CHAIRMAN DELLENEY:
Does staff have those updates?

MR. WITHERSPOON:
I'm not sure you have those, but it just happened about a week ago.

CHAIRMAN DELLENEY:
We will include those changes if you will provide them for us.  Once we provide for any changes that you would like to make to the Personal Data Questionnaire, is there any other part of it you need to change?

MR. WITHERSPOON:
The only other thing I need to change in regards to the Personal Data Questionnaire is:  No. 21 listed the five criminal appeals, and at the time this was prepared, two of those appeals had not been ruled upon.  They have since been ruled upon, and I can update that also.

CHAIRMAN DELLENEY:
Once you get those to us, we will also makes those changes.  Are there any other changes?

MR. WITHERSPOON:
No, sir.

CHAIRMAN DELLENEY:
Do you object to our making your Personal Data Questionnaire a record of your sworn testimony?

MR. WITHERSPOON:
I do not object.

CHAIRMAN DELLENEY:
It will be done in the transcript at this point. 

AMENDED  SEQ CHAPTER \h \r 1PERSONAL DATA QUESTIONNAIRE

Judge of the Circuit Court, At-Large Seat 9

NAME:



Mr. William Kenneth Witherspoon

HOME ADDRESS:

3 Pepperwood Court, Columbia, S.C. 29229

BUSINESS ADDRESS:
1441 Main Street, Suite 500, Columbia, S.C. 29201

E-MAIL ADDRESS:

William.K.Witherspoon@usdoj.gov
TELEPHONE NUMBER:
(home): (803) 736-5958





(office): (803) 929-3000

2.
Date and Place of Birth:  I was born in Lancaster County, South Carolina, on September 4, 1959.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 8, 1992, to Maggie Sythiner Brace.  Never divorced.


My wife and I have one child: DeAsia Syteena Witherspoon.  DeAsia was born on October 28, 1998.

6.
Have you served in the military?  I have never served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

1977-1981
University of South Carolina, B.S. in Biology

1988-1991
University of South Carolina School of Law, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.  I was admitted to practice law in South Carolina in November 1991.  I took the bar exam only once in South Carolina.  I have not taken the bar exam in any other state.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Student Bar Association 1988-1991; Law School Senator 1989-90; President Student Bar Association 1990-91


John Belton O’Neall Inns of Court 1990-91


Law School Student/Faculty Partnership Board 1990-91


Law School Pro Bono Board of Directors 1990-91


Black Law Students Association 1988-91; Treasurer 1989-90


Phi Alpha Delta Legal Fraternity 1989-91

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
Mid Year Bar Meeting- January 1995


(b)
The Proposed New South Carolina Court Rules- August 1995


(c)
Richland County Bar Clients Relations Seminar - November 1995


(d)
Symposium on the Constitution of South Carolina -November 1995


(e)
Church Related Legal and Financial Concerns - February 1996


(f)
Advance Federal Sentencing Guidelines - June 1996


(g)
Criminal Practice in South Carolina - November 1996


(h)
Annual Criminal Law Update - March 1997


(i)
SC Civil Trial Techniques - June 1997


(j)
Richland County Bar Annual Ethics Seminar - November 1997


(k)
Criminal Practice in South Carolina - November 1997


(l)
Jonathan Jasper Wright and the Law - February 1998


(m)
Seeing the Jury Trial Through the Eyes of the Jury - April 1998


(n)
Annual Ethics Seminar - October 1998


(o)
25th Annual Labor and Employment Law Seminar - April 1999


(p)
Insurance Reserve Fund Law Enforcement Seminar - March 1999


(q)
Employment Law - June 1999


(r)
Managing Sexual Harassment Claims - September 1999


(s)
Criminal Trial Advocacy - August 2000


(t)
U.S. Attorney’s Office Retreat - July 2000


(u)
Annual OCDETF Conference - September 2000


(v)
Annual Ethics Seminar - November 2000 


(w)
Legal Ethics Update - March 2001


(x)
Evidence for Criminal Litigators - August 2001


(y)
Annual Ethics Seminar - November 2000


(z)
11th Annual National Seminar on Federal Sentencing Guidelines - May 2002


(aa)
OCDETF Title III Training - January 2002


(bb)
U.S. Attorney Quarterly Legal Training - March 2002


(cc)
U.S. Attorney Training Retreat - July 2002

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  I assisted another attorney in teaching an upper level business law class at Benedict College from Fall of 1997 through Spring of 2000.  I also lectured at the South Carolina Bar CLE in December 1997 on “20/20: An Optimal View of Significant Developments During 1996".  I lectured at the Richland County Bar’s annual ethics seminar in November 2000 on new federal criminal cases.   I spoke to Federal Paralegals on Pretrial Discovery issues at the National Advocacy Center in October 2001. 

12.
List all published books and articles you have written and give citations and the dates of publication for each.  I wrote five (5) articles as President of the Richland County Bar Association for our newsletter.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

Admitted to practice in all South Carolina courts -1991

United States District Court for the District of South Carolina -1993

Fourth Circuit Court of Appeals -1996

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


August 1991 - July 1992 - Law Clerk for the Honorable Randall T. Bell, S.C. Court of Appeals. 


August 1992 - August 1993 - Law Clerk for the Honorable Matthew J. Perry, U.S. District Court for the District of South Carolina.


September 1993- November 1995 - Attorney Berry, Dunbar, Daniel, O’Connor & Jordan.  My practice was a general civil plaintiffs oriented practice.


November 1995 - August 1996 - Law Clerk for the Honorable Matthew J. Perry, U.S. District Court for the District of South Carolina.


September 1996 - July 1998 - Attorney Berry, Adams, Quackenbush & Stuart.  My practice was a general practice with both plaintiffs and defense cases.  Cases included employment matters, contract matters, criminal defense, automobile accidents and other personal injury cases.


July 1998 - May 2000 - Associate General Counsel Budget and Control Board.  As a member of the General Counsel’s office, I provided legal advice and representation to different Board offices and staff.  I reviewed contracts and proposed legislation.  


May 2000 - present - Assistant United States Attorney.  I am involved in the prosecution of federal narcotics and firearms crimes.

Criminal Experience

Over the last two (2) years, my practice has been exclusively in criminal matters.  I have handled cases involving violations of narcotics statutes, violations of federal firearms statutes, armed robbery matters, and violations of federal immigration laws.


Civil Experience

Over the course of my career, I have represented both plaintiffs and defendants in civil matters.  My civil practice has included personal injury cases and other torts. I have handled automobile accident cases, contract disputes, employment matters and a worker’s compensation matter.  In addition, I have continued to review reported civil cases from both the state and federal courts.  I would continue to study the Rules of Civil Procedure and the reported civil cases to minimize any deficiency in my experience. 

15.
What is your rating in Martindale-Hubbell?  My current Martindale-Hubbell rating is AV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
see explanation below


(b)
state:

see explanation below

Prior to June 2000, my federal court appearances were minimal.  Since I joined the United States Attorney’s Office, I have appeared in federal court almost daily.  However, before June 2000, I appeared in state court on average once or twice per month.  Since June 2000, I have not appeared in state court.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

50%


(b)
criminal:
50%


(c)
domestic:

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

45%


(b)
non-jury:
55%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Robert L. Tobias, et al. v. The Sports Club, et al., 332 S.C. 90, 504 S.E.2d 318 (1998).  I served as co-counsel in this case.  This was a first party cause of action against the Defendants for serving alcohol to an intoxicated Plaintiff under the theory of Christiansen v. Campbell, 285 S.C. 164, 328 S.E.2d 351 (Ct. App. 1985).  After the jury returned a verdict for the Defendants, my firm appealed on behalf of the Plaintiffs.  Jury verdict was upheld and the Supreme Court overruled Christiansen.


(b)
Estate of Sonya Kaye Ruppe v. Linda Bagwell.  I served as co-counsel in this case.  This was an automobile accident in which the Plaintiff, a 22-year-old college student, was killed when the Defendant struck her car head-on on Interstate 85 in Cherokee County.  At the start of trial, the Defendants admitted liability and argued that we should not be allowed to go into details of the tragic circumstances surrounding the accident.  Fortunately, we had anticipated this strategy and were prepared for this argument.  The judge allowed us to present our entire case.  This matter settled during the second day of trial.


(c)
Jackson Construction Company v. Mills Communication.  This was a breach of contract action filed in Richland County.  My firm represented Mills Communication.  I tried this case as sole counsel without any pretrial discovery or even the contract in question.  The Plaintiff sought damages of approximately $90,000.00.  At trial, I was able to limit the Plaintiff’s award to approximately $36,000.00.  After the trial, the Plaintiff complimented me on my case preparation and strategy.


(d) 
United States of America v. Jorge Gonzalez-Vasquez, et al.   This case was tried in federal court in March 2002.  This case arose from the discovery of an organized drug smuggling and sports betting ring in the federal prison in Edgefield, South Carolina.  A total of 22 defendants, including inmates and their family members, were charged.  Four of the defendants went to trial and were convicted.  The remaining eighteen (18) defendants pled guilty to a number of different charges.  Because several of the defendants did not speak English, this case involved the use of Spanish interpreters for the defendants, the use of translated recorded prison telephone calls, and the use of historical evidence of drug smuggling from other federal prisons.


(e)
United States v. Hezekiah B. Drayton.  This matter was tried in federal court in the summer of 2001.  The defendant was tried for an armed robbery that had been committed in the spring of 1998.  Another attorney in the United States Attorney’s Office indicted Mr. Drayton along with two (2) other co-conspirators for the robbery.  This attorney became sick at which time myself and one other attorney tried this case with less than one month of preparation before trial.  After a three and half day trial, the jury convicted Mr. Drayton of all charges.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  I have not personally handled any civil appeals.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


(a)
United States v. Bernard Parker.  This appeal is pending in the Fourth Circuit Court of Appeals.


(b)
United States v. Leroy Deveaux.  This appeal is pending in the Fourth Circuit Court of Appeals.


(c)
United States v. Hezekiah Drayton.  This appeal is pending in the Fourth Circuit Court of Appeals.


(d)
United States v. Shelly Lee Anderson.  2002 WL 199540 (4th Cir. 2002). Defendant appealed from his guilty plea.  Based upon the issues raised, I did not file a brief in response to his appeal.


(e)
United States v. Robert L. Williams.  2002 WL 384229 (4th Cir. 2002).  Defendant appealed his conviction and sentence for possession with intent to distribute cocaine.  Based upon the issues raised, I did not file a brief in response to his appeal.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  I was appointed Substitute Municipal Court Judge for the City of Columbia in August 1998.  I served in this position until June 2000.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  As Substitute Municipal Court Judge, I did not issue any orders or opinions.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  I was appointed substitute Municipal Court Judge for the City of Columbia on August 27, 1998.  I resigned in May 2000.  During this time, I worked as an attorney for the Budget and Control Board.  I worked for Joseph D. Shine, Esquire, General Counsel.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


1981- 1983 Celanese Corporation - I worked as a lab analysts for a chemical company.  Duties included collecting and testing chemicals used in dye production.


1983-1985 Celion Carbon Fibers - I worked as a lab analyst for a graphite producer.  Duties included collecting and testing graphite material produced by manufacturer.  During 1984, I managed the day to day operations of the lab.  


1985- 1988 Lancaster County Sheriff’s Office - I answered and responded to calls by county residents.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  Not applicable.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.

1994 - 1995 S.C. Broadcasters Association

1997 Roper Ventures

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  If so, please specify the item or items you received, the date of receipt, and the lobbyist or lobbyist’s principal involved.  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I have no knowledge of any charges or allegations filed against me or any other candidate.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I have no knowledge of any charges or allegations filed against me or any other candidate.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  I have spent approximately ten ($10.00) dollars in furtherance of my candidacy.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  I have not made any contributions nor has anyone made contributions on my behalf.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No. No one on my behalf has sought any commitments on my behalf.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar


(b)
Richland County Bar; President January 2001- December 2001; Executive Committee January 1996 - December 2001


(c)
Columbia Lawyers’ Association; President January 1995 - December 1997

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Leadership Columbia Alumni Association


(b)
Richland County School District 1 mentor program


(c)
Union Baptist Church

(d)
Palmetto Legal Aide Board of Directors 1998 - 2001

(e)
USC School of Law Compleat Lawyer Silver Medallion - 1999

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  I have been very active in the South Carolina Bar since my admittance in 1991.  I have served on several committees and boards including the Board of Grievances and Discipline, CLE, Diversity and Professional Responsibility.  I recently was appointed chairperson of the Bar’s Long Range Planning Committee.  As a result of my bar and community service, I was awarded the Compleat Lawyer Silver Medallion Award by U.S.C. School of Law in 1999.  The Silver Medallion is awarded to lawyers practicing less than fourteen (14) years for service to the legal profession and the community at large.  The recipients of the award are chosen by the Chief Justice of the South Carolina Supreme Court, the Chief Judge of the South Carolina Court of Appeals, the Dean of the Law School, the Executive Director of the South Carolina Bar and the President of the Law School Alumni Board.

48.
Personal References:


(a)
Mr. Ashley Houser, FirstSouth Bank

Post Office Box 11509, 1333 Main Street

Columbia, S.C. 29211




(803) 343-3435


(b)
The Honorable J. Strom Thurmond, Jr.

United States Attorney

1441 Main Street, Suite 500, Columbia, S.C. 29201

(803) 929-3000


(c)
Mr. Joe E. Berry, Jr., Esquire

Post Office Box 394, Columbia, S.C. 29202


(803) 779-2650


(d)
Mr. Joseph D. Shine, Esquire 

Post Office Box 25691, Columbia, S.C. 29224

(803) 736-0164


(e)
Mr. Roosevelt Gilliam

Clinton Avenue Extension

Lancaster, S.C. 29720




(803) 285-2851

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  William K. Witherspoon

September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria and has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might appear; a study of any previous screenings that you may have been involved in; and a check for any economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy or to your election.  And there are no witnesses here to testify.  Do you have a brief opening statement that you would like to make?

MR. WITHERSPOON:
I would make a brief point.  I want to thank the Commission for giving me the opportunity to be here today.  I'm a country boy from Lancaster who grew up with a family who had never been to college and this is a great opportunity for me and I want to thank you for that opportunity.

CHAIRMAN DELLENEY:
We appreciate you being here.  With that having been said, will you please answer any questions are able Counsel, Mr. Hazzard, might have for you.

MR. WITHERSPOON:
Yes, sir. 

MR. HAZZARD:
Good afternoon, Mr. Witherspoon.

MR. WITHERSPOON:
Good afternoon, Mr. Hazzard.

MR. HAZZARD:
Mr. Chairman and Members of the Commission, I have a few procedural matters to take of first.  Mr. Witherspoon has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all Commission Members earlier, and it is included in your notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask those questions be waived in this public hearing today and I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
Without objection, it will be done so at this point in the transcript.

 SEQ CHAPTER \h \r 1Sworn Statement to be included in Transcript of Public Hearings

Full Name:

William Kenneth Witherspoon

Address:

3 Pepperwood Court, Columbia, S.C. 29229

Home Telephone: 
(803) 736-5958

Work Telephone:
(803) 929-3000

E-Mail Address:
William.K.Witherspoon@usdoj.gov

1.
Why do you want to serve as a Circuit Court Judge?  I have enjoyed my service to the citizens of South Carolina during my tenure as a deputy sheriff, while working for the Budget and Control Board and now with the United States Attorney’s Office.  I would like to continue this service and advance my career as a Circuit Court Judge.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I believe Canon 3 of Rule 501 of the Code of Judicial Conduct makes it clear that ex parte communications are not appropriate, with very few exceptions. I think some ex parte communications may be necessary for scheduling, in emergency situations, or during a temporary restraining order hearing. Otherwise, all ex parte communications should be avoided.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  If I knew a litigant well enough that I felt uncomfortable sitting in judgment of them, then I would recuse myself sua sponte.  If I happened to know a litigant through some prior association, but still felt comfortable sitting in judgment of them without prejudice to either side, my philosophy would be to disclose my association to the other party and tell them I still felt comfortable sitting in judgment of the case, but give them the option of asking me to recuse myself.  I think this would be required because of the potential appearance of impartiality.  I will not recuse myself where I think a party or lawyer may simply be judge-shopping and come up with some pretextual reason for me to recuse myself.  I would follow this same policy if a former member of a law firm that I practiced with appeared before me.  In addition, if a lawyer-legislator appeared before me while I was a judicial candidate for election, I would disclose this fact to all parties and give either party an opportunity to move for my recusal to prevent the appearance of impropriety.


7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would give great deference to the objection in ruling on the motion.  If I denied the motion, I would place a complete and thorough explanation for my ruling on the record.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would consider these events as a major reason to recuse myself from hearing the matter.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  As a current government employee, I do not accept gifts or other social hospitality from anyone other than family members or very close personal friends.  I would continue this practice and recuse myself from hearing matters involving these persons.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  All lawyers have a duty to report any misconduct that they become aware of to the proper authorities.  I would report such misconduct.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?  It is my intention to draft all final orders.  I may, however, request one party or both parties to submit proposed orders for my consideration in drafting the final order.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines? I would use both electronic and written calendar ticklers as reminders of things that needed to be completed.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I do not believe a judge should be an activist.  In our form of government, the legislature’s role is to make the laws and a judge’s role is to apply the laws to the facts presented in the case before him/her.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I would lecture at Continuing Legal Education classes and other similar type seminars to advance the practice of the legal profession.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  Yes.  My family is very supportive of my efforts to become a Circuit Court Judge.  I would, however, not discuss matters that came before me with anyone outside of the courtroom.  I would continue to limit my socializing to a very few close friends who would not appear before me.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


a.
Repeat offenders: I would review the offender’s prior record and take in consideration the nature of the prior offenses, the length of time between convictions, the prior punishment given and the nature of the current charge to help fashion an appropriate sentence for each repeat offender.

b.
Juveniles (that have been waived to the circuit court): Because this individual had been waived up to circuit court indicates that the offense committed is serious.  Again, I would consider the juvenile’s prior record, the type of offense committed and the impact on the victim(s) along with the potential to rehabilitate the individual in fashioning an appropriate sentence.

c.
White collar criminals: In light of current events, white collar crimes can have a devastating effect on our society.  I would consider the same factors for white collar criminals as for all other offenders.  In addition, the payment of restitution would be a factor in deciding on the sentence imposed.


d.
Defendants with a socially and/or economically disadvantaged background: I would consider an offender’s background when trying to fashion an appropriate sentence.  This does not mean that he will not be punished, but rather, his background will be one of several factors used to reached what I consider the appropriate sentence.


e.
Elderly defendants or those with some infirmity: I would consider the offender’s age and physical condition in deciding on a sentence.  I would impose a sentence that is appropriate to punish the offender but I would be sensitive to the offender’s age and physical condition and the ability of the criminal system to properly handle these unusual cases.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No. 

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  The general public views and expects a judge to have a very professional, respectful and reserve demeanor both on and off the bench.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  Fortunately or unfortunately, the general public views a judge the same whether he/she is presiding on the bench or having dinner in a restaurant or at a little league baseball game.  Therefore, these rules would apply to me at all times whether I am presiding or not.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  No.  There may be occasions when an attorney/defendant refuses to follow court orders and a judge must take a firm stance with this individual.  However, at no time should a judge lose his/her temper while presiding.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  At this point, I have spent less than ten ($10.00) dollars on my campaign.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No. No one on my behalf has sought any pledge of support from a member of the General Assembly.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  
No.

31.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ William K. Witherspoon

Sworn to before me this 9th day of September, 2002.

Notary Public for S.C.

MR. HAZZARD:
Also included in the notebooks for your review is a copy of Mr. Witherspoon's Personal Experience Statement.  One final procedural matter.  I note for the record, based on the testimony contained in the candidate's PDQ which was introduced earlier into the record, that Mr. Witherspoon meets the constitutional requirements for this position regarding age, residency, and years of practice.

EXAMINATION BY MR. HAZZARD: 

Q.
Mr. Witherspoon, could you please tell the Members of the Commission why you want to serve as a Circuit Court Judge?

A.
When I went to law school one of the reasons I went to the law school, having observed as a police officer some of the judges in Lancaster County, like Judge Don Rushing.  I wanted to continue that service from my deputy sheriff days and throughout my career, legal career, one of the things I have been involved in is public service.  I think as an advancement of my career, I would like to be a Circuit Court Judge.

Q.
Thank you.  I note from your PDQ that you were licensed in 1991 to the practice of law, and you have a varied experience in your legal career thus far.  So with that as a background, and regarding your experience as it relates to your candidacy, can you explain to the Commission how you feel that your legal and professional experience thus far will help you to be an effective Circuit Court Judge?

A.
I think as a Circuit Court Judge you have a lot of issues that are facing you, not just criminal matters, not only civil matters, but different aspects.  My career has covered the whole spectrum.  After going back to college with my bachelor of science degree in biology and a minor in chemistry, up to my legal career, I think have a taste, for lack of a better word, for all of the different aspects of the law that would come before a Circuit Court Judge.  It is not something that would be brand new.  I am not saying that I know everything, but I at least have a taste or an understanding of the different aspects of the law that would be heard by a Circuit Court Judge.  I think my broad background gives me that.

Q.
With that background and based upon your legal experience, are there any areas that you feel that you would need to additionally prepare for or need some kind of refresher or additional preparation before you became Circuit Court Judge?  If you could tell the Commission what areas those would be and what steps you would take to get that additional preparation.

A.
As you can see from my experience over the last two and a half, three years, I've been primarily doing criminal work, which has left a void in the civil area.  I think studying the civil rules or civil rules of procedure or evidence rules, would require some brushing up.  The way to do that -- and I think every judge, whether he has been a judge for ten years or is a new judge, has to continue to study.  One of my mentors was Judge Randy Bell on the Court of Appeals.  Judge Bell, I would find when I was working with him, was always studying to stay abreast of the law.  So I think in that regard, whether I'm a judge for one day or a judge for ten years, you have to continue to study to be abreast of the law.

Q.
Mr. Witherspoon, although you addressed this in your sworn affidavit, will you please tell the Members of the Commission what you think is the appropriate demeanor for a judge in dealing with attorneys, litigants, and witnesses?  And as kind of a follow up, is there any judge you would want to emulate when you are trying to create that appropriate judicial demeanor?

A.
I will answer the latter part first.  As I tell a lot of people, when you look in the dictionary for southern gentleman, the name and the picture appears of Judge Matthew Perry.  I clerked with Judge Perry for two years doing the early part of my career.  If I were to emulate anyone, on the trial bench, it would be Judge Matthew Perry.  I don't think in the 11 years that I have been a lawyer I've ever seen Judge Perry lose his temper, even with me sometimes.  I think that he understands that the person, the litigants and the lawyers before him--this is their only opportunity to make their pitch.  So he gives that person, the litigant, the lawyer, an opportunity to make their pitch.  So in that regard, as far as emulating, it would be Judge Perry.  As far as the demeanor, I think a judge is a judge not only on the bench, but also off the bench.  I think you have to be very humble.  I think being a judge does not mean that you are the smartest person in the world.  I think it means you must work hard.  I think you have to be very humble to hold that position and be able to stand in judgment of another person.

Q.
Thank you.  Finally, Mr. Witherspoon, some housekeeping questions.  Have you sought or received the pledge of any legislator prior to your screening today?

A.
I have not.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.
I have not.

Q.
Have you asked any third party to contact any members of the General Assembly on your behalf?

A.
I have not.

Q.
And have you contacted any Members of the Commission?

A.
Of this Commission.

Q.
Yes, sir.

A.
I think I met Representative Smith last week at the end of a House Judiciary Committee Meeting.  Other than that, I have not.

Q.
You would not have brought up your pending candidacy with him.

A.
I introduced myself.

Q.
Could you explain to the Members of the Commission your understanding of the 48-Hour Rule as it applies to your candidacy?

A.
As I understand it, the Commission has the obligation to whittle the group of 11 of us down to 3.  After the Commission gives the report, issues the report, then I cannot -- until 48 hours after that, I cannot solicit commitments from any member of the General Assembly until after that 48-hour period.

Q.
I note in your PDQ that you provided that you have expended less than $10.00 on your campaign.  I ask you at this point if you have expended more than $100.00 and are you aware of your obligation to report that to the House and the Senate Ethics Committees?

A.
I'm aware of the obligation.  I have not spent.

MR. HAZZARD:
I would note for the record that the Midlands Citizens Advisory Committee has issued no report in this round of screening, and I would also note that any concerns raised during the investigation of Mr. Witherspoon and in his application materials were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Does any member of the Commission have any questions for Mr. Witherspoon?  There being no further questions, Mr. Witherspoon, we thank you for availing yourself to the process and for offering yourself as a candidate for a circuit court judgeship.  I remind you of the 48-Hour Rule which you understand.  I would also tell you that this concludes this part of the process of your screening; however, the Commission could reconvene the public hearing and recall you as a witness to ask you any further questions about any issues that might need clarification.  With that, I thank you again for appearing before us here today, and I hope you have a safe trip back home.

MR. WITHERSPOON:
One addition I had just forgotten.  I think at the House Judiciary Committee I also introduced myself to Chairman Delleney.  Thank you. 

CHAIRMAN DELLENEY:
Thank you.  

 (Transcript was continued under a separate executive record.)

*     *     *     *     * 

CHAIRMAN DELLENEY:
Good afternoon, Mr. Freeman.

MR. FREEMAN:
How are you doing, Mr. Chairman, Members of the Committee.

CHAIRMAN DELLENEY:
We have before us Mr. Palmer Freeman, Jr. who seeks the position of Judge of the Circuit Court, At-Large Seat No. 9.  If you would, raise your right hand to be sworn.

(PALMER FREEMAN, JR. WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Do you want to make any updates or any changes to your Personal Data Questionnaire?

MR. FREEMAN:
I think it is complete.

CHAIRMAN DELLENEY:
Do you have any objection to our making that Personal Data Questionnaire part of record in your sworn testimony?

MR. FREEMAN:
No, sir, I do not.

CHAIRMAN DELLENEY:
It will be done in the transcript at this point. 

PERSONAL DATA QUESTIONNAIRE

Circuit Court Judge, At Large Seat # 9

NAME:



Mr. Palmer Freeman

HOME ADDRESS:
 
6705 Sandy Shore Road, Columbia, S.C. 29206

BUSINESS ADDRESS:
P.O. Box 8024, Columbia, S.C. 29202

E-MAIL ADDRESS:

palmerfree@msn.com

TELEPHONE NUMBER:
(home):  803 787 0276





(office):  803 251 0181

2.
Date and Place of Birth:  July 25, 1944, at Charlotte, N.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Carol Connor on April 23, 1986.


Divorced from Mary Farnsworth Freeman, November 5, 1985, Richland County Family Court for one-year separation.  Palmer Freeman was plaintiff. 


Children:  Palmer John Freeman, age 37, Attorney in Rock Hill, S.C.; William S.F. Freeman, age 28, Attorney in Greenville, S.C., with Swagart, Walker, Martin & Reibold; Wallace Connor Freeman, age 15, Richland Northeast High School Sophomore; Daniel McGill Freeman, age 14, Richland Northeast High School, Freshman.

6.
Have you served in the military?


Dates of service on active duty:  September 1966 to September 1968.


Branch of Service:  U.S. Army Infantry, Active Duty


Rank Obtained:  2d Lt., Platoon Leader, 2d Platoon, C Company 1st Battalion 8th Infantry, 4th Infantry Division, Viet Nam


1st Lt., Company Executive Officer, C Company, 1st Btn., 8th Inf., 4th Inf. Division, Viet Nam


1st Lt., Military Advisor, Republic of Viet Nam Army,


Reserve Duty:  U S Army Reserves, USAR School Columbia, South Carolina - Instructor Army Serial No.  05333003 


Honorable discharge, currently no military obligation. 

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Davidson College, Davidson, North Carolina, 1962-1966, BA Degree in Psychology;


University of South Carolina Law School. 1968-1971, Juris Doctor. 

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to practice in South Carolina September 21, 1971.


Have not applied for admission to any other state. 

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


ROTC corps of cadets Davidson College 1962- 1966 


At USC Law School

  

South Carolina Law Review, 1969-1971.



International Moot Court team, 1970



Head Student Librarian, USC Law School, 1971



Instructor of Legal Writing USC Law School, 1971

10.
Briefly describe your continuing legal or judicial education during the past five years.  I have maintained the required twelve hours of continuing legal education and two hours of ethics education for the past five years.  My areas of emphasis for CLE have been, procurement, ethics and personal injury. 

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Yes, I have lectured on S.C. Tort Claims Act, the S.C. Ethics in Government Act, and several aspects of the South Carolina Rules of Civil Procedure.  Coordinated Suggs & Kelly seminar “How to Try a Civil Case” also. 

12.
List all published books and articles you have written and give citations and the dates of publication for each.  No published works, but did provide written materials for the seminars mentioned above.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, 1971;


South Carolina District Court for District of S.C., 1972;


Fourth Circuit Court of Appeals, 1978;


United States Supreme Court, 1993;


United States Court of Claims, 1995.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Mack, Mack & Freeman, Fort Mill, South Carolina, 1971-1981


General practice of administrative, domestic relations, general civil and criminal law, magistrate‘s court.


Spencer & Spencer, Rock Hill, South Carolina, 1981-1986


Practice criminal, domestic relations, administrative law and civil law, also counsel for several local government subdivisions.  After two years discontinued criminal law practice in York County because law partner was assistant solicitor. 


Sinkler & Boyd ( now Haynesworth, Sinkler & Boyd) Columbia office.  1986-1995.


Government relations, administrative law, civil litigation, some criminal practice. 


Suggs & Kelly, Columbia, 1995-2001.


Civil litigation, administrative law, government relations. 


Law Firm of Palmer Freeman 2001 to present.


Civil litigation, administrative law, government relations. 

15.
What is your rating in Martindale-Hubbell?  AV 

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Eight to ten trials in five years.  Numerous motion and other appearances during the same period.  


(b)
state:

Eight to ten trials in five years.  Numerous motion and other appearances during the same period. 

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

90%


(b)
criminal:
5%


(c)
domestic:
5%

18.
What percentage of your practice in trial court during the last five years involved 
matters that went to a jury


(a)
jury matters:
90%  Of these, 90% of the cases I handled were settled or disposed of before they went to trial.


(b)
non-jury:
10 %


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?


Two thirds of my cases involve co-counsel who participate in varying degrees in preparing the case for trial.  Usually I am contacted to assist other attorneys in the trial of a case.  I was chief counsel on all of these cases except three.  As to those three cases, I served a co-counsel because of the associated attorney’s expertise in some area of the law.  The other one third of my cases involve me as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
State v Wayne Henderson. York County. Death penalty trial.  (No citation available). Was one of the first death penalty trials after the statute was changed to re-allow the death penalty.  Defendant was convicted of murder but was not given the death penalty.


(b)
Babcock v. Bell South Advertising and Publishing.  US District Court for SC, Case # 3:00-3802-10.  Case involved interpretation of Family Medical Leave Act.  Trial in July 2002.


(c)
Knowles v. Department of Corrections.  Richland County Court of Common Pleas, Case # 97-CP-40-2383.  Case involved one of the first charges of sexual misconduct against Department of Corrections officer.  Settled at trial.


(d)
DHEC et al. v. Reliance Insurance Company. Richland County. (Case information not available at this time.) Involved claim against commercial for clean up of a superfund site.  Settled prior to trial.  


(e)
Rocheville v. Moore, Spartanburg County, PCR application to overturn death penalty conviction.  Trial, conviction affirmed (Appeal listed below) 


(f)
AT&T right of way cases.  I represented AT&T in many condemnation suits when it was installing a fiber optic cable underground across South Carolina.  The cases were significant because they were some of the first cases brought under the South Carolina condemnation act after it was amended.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.


(a)
Williams v. Sandman, 187 F.3d 379 (4th Cir. 1999)


(b)
McNair v. Rainsford, 499 S.E.2d 488 (S.C. Ct App 1998)

(c)
Connor v. Secretary, Case # 9:00-3625-24RB, unpublished Federal District Court Opinion 2002.  Appeal from ALJ to Magistrate and appeal from Magistrate to District Judge Seymour.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


(a)
Rocheville v. South Carolina, 175 F.3d 1015 (4th Cir, 1998 - unpublished opinion).

22.
Have you ever held judicial office?  I have never held judicial office. 

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  N/A

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


(a)
Member of South Carolina House of Representatives, House District 48 elected to serve five terms beginning 1976 ending 1986;


(b)
Chairman, Election Laws subcommittee, House Judiciary Committee 1980-1986.  Appointed to serve by Chairman of House Judiciary Committee;


(c)
Member, House Rules Committee, appointed by Speaker;


(d)
Member, House Operations and Management Committee, elected by 
membership


(e)
Member, South Carolina Coastal Council, 1981-1986.  Appointed by 
Speaker.


(f)
Member, Winthrop University Board of Trustees, 1986-1992.  Elected by Joint Assembly of House and Senate;


(g)
Member, Blue Ribbon Panel to Draft Coastal Zone Management Act; Appointed by Chairman of South Carolina Coastal Council.

25.
List all employment you have had while serving as a judge other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? In 1974, I filed to run for county council of York County.  The proposed form of government was never approved and so the election was never held. 

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Military service listed above, Question 6. 

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  I have not managed business.  I am a partner in Interstate Investors. 

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


Contingency fee cases that may be uncompleted in 2003.


(a)
Syrett v. Wal-Mart et al., co-counsel Suggs & Kelly, Lewis Babcock & Hawkins, Richard Harpootlian. 


(b)
Caldwell v. Zurich American Insurance, co-counsel Baker, Ravenel & Bender.


(c)
Boyer v. Dodgeland, co-counsel, Don Ries



As to these cases, and any other unresolved cases in which I maintain a financial interest, I will not hear any matters involving the law firm that completes the case until the case is ended.  I will not hear any case involving the adversary attorneys if they move to have me recused.


20% ownership of Interstate with Curtis Dickerson and the estate of Neil Miller.  As to this interest, I will not hear any cases in which Dickerson or Neil Miller’s estate is a party until 6 months after the partnership is dissolved.  

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No to all.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


In 1998, I was sued by John Rainsford. I named Mr. Rainsford as a co-defendant in the case of McNair v. Rainsford filed in Aiken County.  I represented the McNairs in that lawsuit, which later settled. 

Rainsford, in a subsequent suit against me, claimed that I had violated the bankruptcy stay by suing him after he had been discharged from bankruptcy.  He had not listed my client as a creditor in his bankruptcy, so our defense was we were not bound by the discharge and had every right to sue him.   The case settled.  Please contact Susan McWilliams at Nexsen, Pruitt, Jacobs and Pollard for more information.  

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.  Yes, I have been employed as a lobbyist by various entities since 1986.  My employers varied from year to year.   Below is a list of my lobbyist principals during 2002 and a separate list of clients since 1986.  



Clients for 2001 / 2002 legislative session.



Client





Lobbyist Principal



South Carolina Trial Lawyers


Linda Franklin



AgFirst Bank




Nick McNair



SC Dieticians (part of the year)

Governmental Affairs Dir.



Bluebird Bus Company


Kim Cassell



Former clients:



American Automobile Association (AAA)



AT&T



BellSouth Corp



Distilled Spirits Council US (DISCUS)



Nucor Steel



Palmetto Conservation Foundation



Sierra Club of South Carolina



South Carolina Rural Water Association



South Carolina Wildlife Federation



Wal-Mart

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  I have not accepted lodging, transportation, entertainment, food, meals, beverages, money of any other thing of value from a lobbyist’s principal since I filed my letter of intent.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None. 

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


Letter of intent requesting application. Postage, 35¢
Letter to members of General Assembly notifying them of my interest.  Postage, approximately $60.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  I have contacted friends but told them the rules about early contact with legislators. 

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association, former member House of Delegates;


(b)
American Bar Association, no office;


(c)
South Carolina Trial Lawyers, no office;


(d)
Richland County Bar, former committee chair.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
The South Carolina Nature Conservancy, Committee Chair;


(b)
The Richland County Public Defender Corporation, Chair;


(c)
The Palmetto Trail Board of Directors, former Chair;


(d)
Forest Lake Elementary School Foundation;


(e)
South Carolina Heart Association, fund raiser;


(f)
South Carolina Law School Association, fund raiser.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  I am in good health, but my wife has been battling cancer for six (6) years.

48.
Personal References:


(a)
Ashley Houser



First South Bank



1333 Main Street, Columbia, S.C. 29202


803 343 3435


(b)
Henry Smythe



Buist Moore Smythe & McGee



P.O. Box 999, Charleston, S.C. 29402


843 720 4607


(c)
Rev. Mike Alexander



Washington Street UMC



1401 Washington Street, Columbia, S.C. 29201 

803 256 2417


(d)
Frank Gibbes



Gibbes Burton LLC



P.O. Box 10228, Greenville, S.C. 29603


864 250 9530


(e)
James B. Richardson



Richardson & Birdsong



1338 Main Street, Suite 808, Columbia, S.C. 29202

803 799 9412

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Palmer Freeman, Jr.

September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has primarily focused on nine evaluative criteria and has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might appear; any previous screenings you may have involved in; and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy or election.  And there are no witnesses here to testify.  Do you have a brief opening statement that you would like to make?

MR. FREEMAN:
Just very brief statement.  I have been a lawyer now for over 30 years and I feel like I have done just about everything a lawyer can do and I would welcome the opportunity to serve as a judge at this time.

CHAIRMAN DELLENEY:
Thank you, sir.  At this time if you would answer any questions Mr. Couick might have for you.

MR. COUICK:
Are you comfortable with your wife having appellate review of your work product?

MR. FREEMAN:
Well, my wife has appellate review over a lot of stuff that I do right now, but not over my legal stuff.  She, of course, has to disqualify herself from my cases now and we would continue to do that in whatever capacity I'm involved in a case. 

MR. COUICK:
Mr. Chairman, I've reviewed Mr. Freeman's statement involving judicial conduct, and I have no concerns with the statement provided and ask that those questions be waived in this hearing.  I also ask that the statement be entered into the public record of this hearing.

CHAIRMAN DELLENEY:  It will be done at this point.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Palmer Freeman, Jr. 

Address:

Freeman Law Firm




P.O. Box 8024, Columbia, South Carolina 29202

Home Telephone:
(803) 787 0276

Work Telephone: 
(803) 251 0181

E‑Mail Address:
palmerfree@msn.com

1.
Why do you want to serve as a Circuit Court Judge?  I have always thought that service as a judge was a high calling, requiring the ability to enforce the law in a fair and impartial manner. As I have gotten older, I have come to I feel I can deal with litigants and attorneys fairly and impartially. I welcome the challenge of deciding issues of law as they are presented to me.

2.
Do you plan to serve your full term if elected?  Yes. 

3.
Do you have any plans to return to private practice one day?  No. 

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications are not appropriate in contested proceedings before a court.  However, when circumstances require it, a judge may have ex parte communications in emergencies, in certain limited instances where the law requires it, to schedule hearings in default mattes and to properly administer his office. If there is an ex parte communication, the judge should take steps to relate the substance of the conversation to all parties as soon as possible.  With the consent of the parties, the judge may have ex parte conversations in an attempt to settle the matter before him. 

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  If there is a potential conflict of interest, or the appearance of a conflict of interest, I will not hear a case.  I would not recuse myself from cases involving lawyer-legislators unless it appeared that my hearing the case would create an appearance of impropriety.  I am currently a sole practitioner, however, I would not hear cases involving former associates or law partners if there were any financial ties between us.  

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If there were a question of bias, I would disqualify myself if it appeared I could be biased on a matter before me.  If I did not feel I was biased, I would still disclose anything that might support that notion.  If I decided that the appearance of bias might cloud my ability to rule on the issue before me, I would not hear it.  If I thought that there would be a reasonable appearance of bias, I would not rule on the issue.  If I decided that I was not in fact biased and that the perception of bias was not a reasonable one, I would rule and explain my reasons for denying the recusal motion.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would recuse myself from deciding any question where my impartiality my reasonably be questioned.  The test I would use to make this determination is:  “Would issuing a decision on the matter cause a reasonable person to question my integrity, impartiality or competence?”  

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  If receipt of a gift or acceptance of a social invitation would create an appearance of impropriety, I would decline it. 

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report it to the appropriate grievance authority.  If it affected a matter that had been before me, I would entertain a motion to reconsider the issues that involved the inappropriate conduct.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  I ended all political activity when I decided to apply for this position.  I still serve on several civic boards and commissions.  I will terminate my service on these boards if an am selected to serve.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  I am 20% owner of Interstate Investors, a partnership that owns and leases a commercial building.  I will remain in that partnership until we are able to sell the property at a fair price.  I will not hear any matters that involve that property or the other two partners. 

13.
If elected, how would you handle the drafting of orders?  I will solicit and encourage proposed orders from litigants, but will review and revise them so that the final order is in accord with my view of what should happen in the case.  I will also draft some orders myself or will rule orally on matters where this is appropriate. 

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?  I would set up a calendaring system so as to create internal deadlines ahead of any external deadlines that might be imposed on my cases.  I have had to do this in my law practice and it has worked well. 

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  A judge should only fairly and impartially enforce the law as it is written.  He or she must interpret the law that applies to the case before him.  He or she should not attempt to make public policy from the bench. 

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I would like to demystify the litigation process for members of the public.  I think there is a perception that something unusual happens in both criminal and civil court.  In fact, citizen jurors make many of the decisions in a courtroom.  I would like to better equip our citizenry to understand their role and so be able to handle the task if they are called to do so.  

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  Public service can strain familial relationships.  I have been in the legislature and know what it can do to family time. Also, my situation is unique in that my wife has been a traveling trial judge.  Because of these factors, we are prepared to make whatever sacrifices are required so that I can complete my judicial duties. 

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:  Repeat offenders are identified in several statutes for more severe treatment.  Even if there is no statute requiring sentence adjustment however, if an offender has committed the same or similar crimes more than once, it is a pretty good indication that the original sentence did not serve as a deterrent.

b.
Juveniles (that have been waived to the circuit court): Under the law, if a juvenile has been sent to the Court of General Sessions for trial, a determination has already been made by a Family Court that the juvenile is appropriately in their court.  Therefore the juvenile should be treated like any other defendant in General Sessions absent some extraordinary circumstances.  

c.
White collar criminals:  White collar crime should be treated like similar street crime.  If a person steals from another by deception instead of by breaking and entering, he has still deprived the victim of her assets illegally and if found guilty should be treated in a similar fashion. 

d.
Defendants with a socially and/or economically disadvantaged background:  A defendant’s prior criminal acts, age, social background and economic background, sex, health, and other factors all would play a part in sentencing.  However, in and of itself, economic and social background can not be considered an excuse for breaking the law.

e.
Elderly defendants or those with some infirmity:  A defendant’s age and health are factors in sentencing.  However, the punishment should still be appropriate to the crime.  A five (5) year sentence for a blind diabetic eighty five year old might in reality be a life sentence that will cost the state a fortune to carry out. However, as I said earlier age and infirmity can not be considered an excuse for breaking the law.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No, other than an IRA account.

20.
Would you hear a case where you or a member of your family held a de minimis 
financial interest in a party involved?  If the interest was truly de minimis, i.e. my mother held 10 shares of stock on the company whose case was before me, I would not automatically disqualify myself.  If I or my wife had a financial interest that might be effected by the decision I would be called to make, I would first decide whether my interest was significant enough to cause me to question my ability to impartially decide the matter before me.  If I felt the interest was insignificant, I would still disclose my ownership interest and would probably not hear the case if the parties objected.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge must establish high standards of conduct, maintain and enforce those standards.  A judge must respect the law and act so as to promote public confidence in the integrity and impartiality of the judiciary. A judge must not allow relationships to influence his or her judgment.  A judge’s demeanor should be consistent with these standards at all times. 

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Always.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  A judge must perform his or her duties in a dignified, patient and courteous manner.  A judge must also require proper decorum in the Courtroom.  A judge must never give the appearance of bias for or against a side or a party to case.  Anger at persons who willfully disobey a court order should be channeled so that it protects the integrity of the process. 

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  So, far I have mailed a letter announcing my candidacy, to members of the General Assembly announcing my interest in the position.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  Only by letter to advise of my interest in the position.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Palmer Freeman, Jr.

Sworn to before me this 9th day of September 2002.

Notary Public for S.C.
MR. COUICK:
Included in your notebooks is a copy of the candidate's personal experience statement, and finally, in reviewing the Personal Data Questionnaire, Mr. Freeman meets all of the constitutional requirements for this position regarding age, residency, and years of practice. 

EXAMINATION BY MR. COUICK:

Q.
Mr. Freeman, skipping to the meat of the hearing today, and that's your criminal and civil experience for the last 24 years, let's talk about the criminal side first.  You mentioned during your interview that you had extensive criminal experience earlier in your career when you were appointed often in York County in the absence of a public defender.

A.
That's correct.

Q.
Could you tell the Commission a little bit about the complexity of the cases that you were involved in during that period of time?

A.
Well, as you said, Mr. Couick, back in the '70s and '80s when I first became a lawyer, York County did not have a public defender and instead they used an appointed attorney, much like they do for conflicts now where you have multiple defendants.  I was on the appointed list, so I basically served on appointed cases for 10 to 12 years, and also during that period of time I was retained on several criminal cases.  Those went from the smallest cases where I was retained for DUIs going to magistrate court on first offense up to murder cases.  One of the ironies is I tried a murder case -- I had just come out of the legislature where I voted to reinstate the death penalty back in the '70s, I guess it was, and had to try the first death penalty case after it was reinstated in York County.  So we actually drew a jury, had voir dire of the jury, which I was very unfamiliar with and I tried the case.  My defendant got a life sentence, so it was not a death penalty case as it turned out.  I have had extensive experience in that area.  I've tapered that off primarily because of economic concerns.  I did have considerable criminal experience back then.  Some of that time I was also the city prosecutor for the town of Fort Mill, so I did a little bit of prosecution also back in the '70s.

Q.
Then you served in the General Assembly during the '70s and '80s, and your experience was more toward the civil side about that time?

A.
Also domestic at that time.

Q.
And then when you left the General Assembly, it is my understanding that in the last two or three years, you have had one primary criminal case and that was a PCR case; is that right?

A.
That's correct.  Let's say in the -- since '95, I think I have had, like, maybe, two or three criminal cases.  One guy was under investigation by the federal government and I went to the grand jury with him and he was never indicted, because we did a plea bargain.  I had another guy I represented who actually did plead guilty to marijuana possession in federal court on a -- again, one of those big investigations that they were doing, that was in the '90s. Then, as you point out, I did the Rocheville PCR.  I think people from Spartanburg will be familiar with that.  One of the lawyers in Spartanburg had been appointed to do it.  He didn't feel comfortable doing it because of the prominence of the case and the county and asked if I would volunteer to be appointed to it and I did.  So I had the Rocheville case through state PCR, served to the state Supreme Court, then I went to federal court with it.  Because of the issues involved I felt like I was more familiar than anyone, so I stayed on the Rocheville case through federal habeas relief.  We did all of the petitions there and then it went to the Fourth Circuit and actually petitioned the U.S. Supreme Court on that case as well.

Q.
Are there any types of things that you feel you would need to reacquaint yourself with before you were to take office as a Circuit Court Judge?  In the criminal area, how would you go about preparing yourself in that area?

A.
As you know they are doing this pilot project here in Richland County for criminal court which is very different from the way it used to be where the solicitor controls the docket.  I have met with people from the solicitor's office and familiarized myself with that, but I feel like I would need to understand how that process works here, because they have to actually do a presentation in front of the judge and then they do early discovery in those cases and then they go back to trial later.  So except for that wrinkle, I feel like I'm familiar with how the criminal process works in the state court.

Q.
On the civil side, and leaving alone for a moment civil family matters, let's just talk about purely civil common pleas matters.  Can you walk through maybe the last 20 to 30 years for the Commission, talking about the type of complex cases that you've handled as a civil practitioner?

A.
Again, I've done the most simple kind of car wreck case, I guess you would say, up to class action cases and large personal injury cases involving truck accidents; that kind of thing.  Class actions are probably the most complex ones that I have to handle. I've also brought a RICO case in federal court.  I've done an Article 9 case on the UCC; went to the Fourth Circuit Court of Appeals.  That was about three or four years ago.  So I have done a pretty good variety, I feel like, of civil cases; not just personal injury, but also contract disputes.

Q.
Would that include active motions practice as well?

A.
I feel like all I do is answer motions, yes, sir.

Q.
Could you talk about your experiences in the General Assembly and how they may impact upon your service on the bench if you were elected?  With what benefit would you walk away from that 10 to 12 years of service that you had?

A.
I was in the House for ten years back in 1976 to 1986.  It was a very enjoyable time.  I feel like I understand the process a lot better.  I certainly understand what you people have to face a lot better.  Of course the system of judicial election was much different then, but the actual vote itself on the floor was the same.  So I think -- that is all I can say.  That sort of gives me insight on one, how laws are made and two, how judges are picked.

Q.
You were found by the bar to be very qualified and they noted that the different types of firms that you had practiced in.  Just for the Commission’s reference, you have been with large firms here in Columbia, Suggs and Kelly, Sinkler & Boyd and with smaller firms, at least by Columbia standards, Spencer & Spencer, Mack, Mack & Freeman.  You are currently a sole practitioner; is that right?

A.
That's correct.

Q.
Have you made plans for transitioning out of any active cases if you were to be elected and what are those plans?

A.
I have a contingency plan for all of my cases. I have probably 20 or 30 active cases now and I'm fortunate that I have two sons who are attorneys and they both agreed that they would pick up part of the practice that they handle.  One is a sole practitioner in Rock Hill, and he can pick up some of the simpler cases.  In fact, he is a good source of referral business for me.  My other son is a lawyer in Greenville, and I think he can pick up any of the other cases.  Some of my more complex cases came about because -- they occurred when I was with Suggs & Kelly, so on those bigger cases that have a connection to Suggs & Kelly already, the law firm of Suggs and Kelly will continue to process those cases.

Q.
Some housekeeping matters now, Mr. Freeman.  Have you sought or received the pledge of any legislator prior to this date?

A.
No.

Q.
Have you sought or have you been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf, before the expiration of the 48-hour waiting period?

A.
No.

Q. 
Have you contacted any Members of this Commission about your candidacy?

A.
No.  Let me look around and be sure.

Q.
And do you understand the 48 Rule?

A.
I do.

MR. COUICK:
Mr. Chairman, I would note that the Midlands Citizens Committee has not offered a report for the screening cycle.  I would just note that, and I have no further questions.

CHAIRMAN DELLENEY:
Any member of the Commission have any questions for Mr. Freeman?  There being no further questions, we thank you for --

MR. FREEMAN:
Let me make one other comment.  There is one case where I was sued as an attorney and I feel I need to clarify that and I should have done that in my opening statement.  With the permission of the Committee, I feel I need to address that now.

CHAIRMAN DELLENEY:
Go ahead.

MR. FREEMAN:
There was one case, Mayor v. Rainsford.  It is actually cited, I think, in my application also.  It went to the Court of Appeals and a decision of the Master in Equity from Pat Barnmore was reversed. I successfully concluded that case and settled it and thereafter, Mr. Rainsford sued me, the defendant not the person I sued, sued me.  So he claimed that I had violated the bankruptcy state.  So I was actually sued by the person that I successfully recovered from, if you will, in the case.  My client had not been listed on the schedule of creditors in the bankruptcy.  And he came to me with a statute of limitations about to run and he told me about Rainsford's bankruptcy, but since he had never been notified about the bankruptcy, I went ahead and filed a suit.  At the conclusion of the case, Mr. Rainsford then sued me, and my client claimed that because my client had orally known about the bankruptcy, he was bound by the bankruptcy state just as if he had been a scheduled creditor and gotten all of the paperwork.  So that's the basis of that.  I was sued for being too aggressive on behalf of my client, I guess you would say -- not by my client himself; he was very satisfied with the results.

MR. COUICK:
Mr. Chairman, that is disclosed and it also in the memo to the Commission.

MR. FREEMAN:
I didn't want you to have a misimpression.

EXAMINATION BY PROFESSOR FREEMAN: 

Q.
Just so I'm clear on that, what happened is your client recovered from somebody, who then sued you claiming that you didn't have a right to seek recovery in the first place?

A.
Because of the state.  He claims that I violated the bankruptcy state.

Q.
I understand that, but he paid money to your client?

A.
Earlier he had paid money.  His insurance company, I guess, had paid money to my client; that's correct.

Q.
So you got money for your client to begin with, and then he came after you later?

A.
He came after me and the client individually.  Actually, I had to retain counsel for my client and also notify my own carrier to defend me in that case.  I've learned my lesson; I don't fool with bankruptcy anymore.  Thank you very much.

CHAIRMAN DELLENEY:
Thank you, Mr. Freeman.

 (Transcript continued under a separate executive record.)

*     *     *     *     *

(Transcript was continued under a separate executive record.)

CHAIRMAN DELLENEY:  Good afternoon, Mr. Todd.

MR. TODD:
Good afternoon.

CHAIRMAN DELLENEY:
We have before us today Mr. Walter B. Todd, Jr., who seeks Circuit Court, At-Large Seat No. 9.  If you would, at this time please raise your right hand to be sworn Mr. Todd.

(WALTER B. TODD, JR. WAS SWORN BY THE CHAIRMAN.)  

CHAIRMAN DELLENEY:
Thank you, sir.  Do you want to make any changes or updates to your Personal Data Questionnaire?

MR. TODD:
No, none that I know of.

CHAIRMAN DELLENEY:
Do you object to our making your Personal Data Questionnaire a part of the record of your sworn testimony?

MR. TODD:
No.

CHAIRMAN DELLENEY:
It will be done in the transcript at this point. 

PERSONAL DATA QUESTIONNAIRE

Circuit Court At-Large Seat #9

NAME:



Mr. Walter B. Todd, Jr.

HOME ADDRESS:

508 Kalmia Drive, Columbia, SC 29205

BUSINESS ADDRESS:
Post Office Box 1549 (1709 Devonshire Drive) 





Columbia, SC 29202

E-MAIL ADDRESS:

wbt@thw-law.com

TELEPHONE NUMBER:
(home):  (803) 782-9096





(office):  (803) 779-4383

2.
Date and Place of Birth:  November 29, 1943, at Laurens, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Susan Echols Todd.


Divorced:  October 7, 1980 - Walter B. Todd, Jr., Plaintiff - Family Court, Fifth Judicial Circuit One year continuous separation.  January 26, 1995 - Amelia B. Todd, Plaintiff - Family Court, Fifth Judicial Circuit One year continuous separation.


Children:  Virginia Sloan Todd Cooper, age 34, Social Worker for the Charleston County Disability Board; and Walter B. Todd, III, age 31, Executive for Greenwood Capital Corporation.

6.
Have you served in the military?  Yes. October 5, 1969 through August 19, 1973 - United States Army - Captain, Judge Advocate General's Corp., Honorable Discharge.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Presbyterian College - 1962 through 1966 - BA in English.


University of South Carolina School of Law - 1966 through 1969 - Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  South Carolina, 1969.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Blue Key National Honor Fraternity - 1965/1966.


The National Society of Scabbard and Blade Military Honor Society - 1965/1966.


Pi Kappa Alpha Fraternity, President - 1965/1966.

10.
Briefly describe your continuing legal or judicial education during the past five years.  am active and current on CLE Credits with the Bar and take a broad range of litigation oriented courses consistent with my concentration in commercial litigation.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


I have been an adjunct professor of law at USC Law School (subject - ADR).


I have taught numerous CLE courses on various aspects of ADR (Mediation & Arbitration).


I have taught numerous CLE courses on recovery of person property, and secured transaction.


I have trained Assistant US Attorneys in ADR for the US Department of Justice.


I was a part of the faculty for the Business Tort Seminar for several years (subject - Unfair Trade Practices Act).

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina - September 10, 1969.


Federal District Court for the District of South Carolina - September 10, 1969.


United States Court of Appeals (Fourth Circuit) - March 2, 1979.


United State Court of Military Appeals - November 21, 1969.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.



Upon graduation from law school in 1969, I transferred from the United States Army Infantry where I was a commissioned 2nd Lieutenant to the United States Army Judge Advocate Generals Corps. as a Captain.  I served for 4 years in the Army with one tour in Viet Nam where I served as Chief of Justice for the 198th Light Infantry Brigade, and received the Bronze Star for meritorious achievement.  Thereafter, after discharge from the Army at Fort Jackson, South Carolina, I became the Assistant City Attorney and City Prosecutor for Columbia, SC; this position became part time in 1974; and at that time I began in the private practice of law.  I served continuously with the city (except for 2 years in 1976/1977 when I resigned briefly to practice law full time) until 1988 when I became a Municipal Court Judge for the City of Columbia.  This position was also part time.  I was a Municipal Court Judge for two years.  I practiced law on my own for about a year after the city position became part time.  In 1975, I joined the law firm of Marchant & Bates as a partner (formerly Marchant, Bristow and Bates) and I have practiced law with this firm, under various names, ever since (Marchant, Bates & Todd; Marchant, Bates, Todd & Barber; Todd & Barber; Todd & Ward; and Todd, Holloway & Ward, PC).



I had a good deal of criminal experience in the Army, prosecuting and defending in numerous cases of what would be classified as felonies in South Carolina practice, including murder.  Also, in the 13 years I was a City Prosecutor for the City of Columbia, I prosecuted many misdemeanor cases, and for a time handled all preliminary hearings (cases to be bound over for GSC) on cases brought by the Columbia Police Department.  Recently, (in the last 3 or 4 years) I have twice been reappointed by the City of Columbia as a special prosecutor for terms of jury trials in the city.



As Assistant City Attorney for Columbia, I defended the city in numerous civil cases in Circuit and Federal District Court.  In my law practice, I have tried numerous circuit court cases before juries, representing Plaintiffs and Defendants; I have tried many non-jury cases; cases before the Master-In-Equity, Divorce, and other Family Court cases; cases in the Probate Court; cases before Magistrates and Municipal Court Judges, and cases before Administrative Law Judges.  I have handled numerous cases on appeal, several of which have set important precedent.

15.
What is your rating in Martindale-Hubbell?  AV rating in Martindale-Hubbell.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:  I believe I have appeared twice in Federal Court in the last 5 years.

(b)
state:  I would estimate I have made over 100 court appearances in State Court in the last five years.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

75%


(b)
criminal:
5%


(c)
domestic:
20%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

20%


(b)
non-jury:
80%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I most often served as chief counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Lucas v. Atlantic Greyhound Federal Credit Union; 268 SC 30; 231 S.E.2d 302.



I represented the Defendant Credit Union, lost at the trial level in Kershaw County, took the case up on appeal on a venue issue, and was successful in getting it reversed.  I tried the case again in Richland County.  During final argument, I moved for a mistrial based upon inappropriate comments of Plaintiff's counsel. The motion was granted by the trial judge.  Thereafter, the case was settled for much less than the Plaintiff's first verdict in Kershaw County.  This case is often cited for the venue principle that got it reversed, but it was significant for me for its somewhat unusual trial and appellate history, and I remember it, because I persevered, and finally got a good result. 


(b)
Frank Hull Monteith, by his Attorney-In-Fact, Rachel Monteith Petty, et al. v. Mary Modjeska Simkins, et al.  For almost 7 years (1985 to 1991) I represented Henry Dobbins Monteith and his personal representative, and Mr. Monteith's sister, Modjeska Simkins in a family dispute with their sister and other relatives over the estate of their mother.  The case was complex; it was bifurcated and tried twice before two different Masters-In-Equity.  For a time, the first portion tried was under appeal.  Resulting trusts and the Dead Man Statute were just two of the unusual issues involved in this case.  This was an interesting case about an interesting and prominent Columbia family.  During the lengthy time of representation, I got to know Ms. Simkins quite well.  Of course, as a civil rights leader in South Carolina, she is a legend, but she was quite an interesting woman in many other aspects as well.


(c)
Barbara Nix Wilson v. Michele Michael Higgins; 294 SC 300; 363 S.E.2d 911.  This was an adoption case in which a second wife of my client's former husband sought to adopt my client's minor daughter.  In the trial, my client, Ms. Higgin's parental rights were terminated.  I handled only the appeal.  The Court of Appeals reversed, and my client's parental rights in her daughter were restored.  Naturally, this was an extremely satisfying result.  Justice had not been done at the trial level, and to see it restored at the appellate level was gratifying to say the least.


(d)
John L. Goiser, et al. v. Floyd I. Harper, et al.; 413 S.E.2d 845.  This was a case based upon a violation of the S.C. Unfair Trade Practices Act.  I represented the seven Plaintiffs, 5 of them medical doctors.  We won at trial and sustained the verdict on appeal.  This case is often cited in unfair trade cases on appeal where the question of whether or not the requirement that the violation effect the public interest or have the capability of repetition is at issue.


(e)
The Citizens and Southern National Bank of South Carolina v. Stephen D. Smith, et al.; 277 SC 162; 284 S.E.2d 770.  I represented one of the Defendants in this case, the University of South Carolina Educational Foundation.  The case involved the priorities of mortgages on a tract of land owned by Dr. Pierre F. LaBorde.  The facts surrounding the case were most complex; and the issues were only resolved on appeal to the South Carolina Supreme Court.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


4 civil appeals are set out in response to #19 above.  A 5th appeal is, Town of Winnsboro v. Wiedeman-Singleton, Inc., Turner-Murphy Company, and American Enviroport, Inc.; 414 S.E.2d 188.  The trial of this case was in the Court of Common Pleas for Fairfield County.  The Supreme Court granted certiorari to review the judgment of the Court of Appeals.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

The City of Columbia, South Carolina v. Martha Deese Moser and Devan Enterprises d/b/a Sauna World. 280 SC 135; 311 S.E.2d 920.

Appeal was from the Municipal Court of the City of Columbia.  I prosecuted the case, won it, and sustained verdict on appeal.  This was a 1983 case, briefs are not available to submit.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  Yes, Municipal Court Judge for the City of Columbia, in 1988 and 1989.  I was appointed by city council.  This court had magistrate's court level jurisdiction.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  As a Municipal Court Judge, decisions were rarely, if ever, in written order form.  So far as I know, I was not appealed beyond the Circuit Court level during my time of service.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No, except for summer jobs in college and law school.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  I am Chairman of the Board of the Fort Jackson Federal Credit Union for a current term of 3 years (I have been re-elected several times and have served as Chairman continuously for approximately 9 years).  My responsibilities are to oversee the actions of the Board of Directors of the Credit Union, who sets policy and provides approval of financing for management, and to preside at the monthly meetings.  I have been a member of the board for 30 years.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None, except as set out in 28 above.  I would resign this directorship if elected.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.  Yes, for DUI in December 1989.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No, not other than divorce action previously reported.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No as to both questions.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
 Richland County Bar Association - Chairman ADR Committee - past 5 years.


(b)
South Carolina Bar - House of Delegates - 1984 through 1994 and 1997 through 2002; member nominating committee, member ADR Section, member of the Supreme Court's Commission on Alternative Dispute Resolution (Qualifications and Certifications Committee).


(c)
National District Attorney's Association - 1979 through 1985.


(d)
American Bar Association.


(e)
John Belton O'Neal Inns of Court.


(f)
The South Carolina Bar Foundation.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
The South Carolina Historical Society.


(b)
Wildewood Country Club.


(c)
Capital City Club.


(d)
Carolina Alumni Association.


(e)
Gamecock Club.


(f)
Scotsman Club (Presbyterian College).


(g)
Columbia Chamber of Commerce.


(h)
The Nature Conservancy. 


(i)
Civil War Preservation Trust.


(j)
The Elvira Wright Fund (Charitable Trust) - I am Trustee.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:


(a)
Robert E. Staton (155 Rudder Court, Lexington, SC (803) 359-2915)


(b)
William Kohler (6923 N. Trenholm Road, Columbia, SC 29206 (803) 782-9830)


(c)
Stephen Bates (1301 Adger Road, Columbia, SC 29205 (803) 734-6313)


(d)
William R. Taylor (Post Office Drawer 6988, Columbia, SC 29260 (803) 738-3711)


(e)
 T. Eston Marchant (5046 Courtney Road, Columbia, SC 29206 (803) 787-2672)

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Walter B. Todd, Jr.

September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused primarily on nine evaluative criteria and has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy or election.  And there are no witnesses here to testify today.  Do you have a brief opening statement that you would like to make?

MR. TODD:
No, I didn't plan one.

CHAIRMAN DELLENEY:
If would you at this time answer any questions that our counsel might have for you, please, sir.

MR. DAVIS:
Good afternoon.  Mr. Chairman and Members of the Commission, first I have to address a few procedural matters.  Mr. Todd has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration, and temperament.  This statement was provided to all Commission Members here earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the record.

CHAIRMAN DELLENEY:
Without objection, it will be entered into the record at this time.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Walter B. Todd, Jr.

Address:

508 Kalmia Drive, Columbia, S.C. 29205

Home Telephone:
(803) 782-9096

Work Telephone:
(803) 779-4383

E‑Mail Address:
wbt@thw-law.com

1.
Why do you want to serve as a Circuit Court Judge?  In my 27 years of practicing law, I have done some judging: as a substitute county court judge in Richland County when the presiding judge was ill (before judicial reform); and as a part time municipal court judge for the City of Columbia.  For the past 10 years, I have been a very active mediator and arbitrator throughout the state.  These experiences have satisfied me that I like judging more than any other aspect of the law; and, therefore, can best serve the Bar and the citizenry of the state in this way.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I am strongly opposed to ex parte communications, and would not allow them under any circumstances except those specifically authorized by the Rules and by Statute (such as in certain narrow circumstances, the obtaining of temporary restraining orders).

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  A judge should recuse himself under any circumstances where there is any question of his ability to render a fair decision; or any appearance of impropriety or partiality in a given matter, whether such questions are raised on his own motion or by the parties.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Much deference should be given to the party requesting recusal, since it is not only the actual prejudice that matters, but the appearance of partiality or prejudice, and that is already present when the request is made, I would grant such a motion.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I believe it is best to err on the side of caution and to view appearances of impropriety liberally.  Thus, disclosure and recusal would be in order where a spouse or close relative has a financial or social connection to a party in a given matter.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  Every gift or social occasion is a potential minefield for a judge; therefore, for each specific circumstance, the potential for the appearance of impartiality, or for actual prejudice must be examined, particularly, when the circumstances involves members of the Bar.  I would set high standards for myself.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  To the extent the judge has the ability to sanction the misconduct of a lawyer, he or she should not shrink from doing so, and I would not: I would report the misconduct of a fellow judge, assuming I observed it, and did not receive the information third hand, thus making it inherently unreliable.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  I am not a member of any political party, and am not on any public boards or commissions.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?  Under certain circumstances, I would draft orders myself; or in a matter under advisement, I would ask the parties to each draft orders and present them to me for consideration.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines? In my law practice, I have had good success with a dual calendaring system (mine and my assistant).  I have also always made calendar cards for my files.  I would hope to institute some version of both if elected.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I believe much "judicial activism" results in judicial mistakes.  For the most part, and there are certainly exceptions, I think judges should leave the promoting or setting of public policy to the legislative or executive branch of government.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I think judges should remain active and interested in Bar activities where the situation warrants.  I have been very active in Alternative Dispute Resolution, and would hope to remain so.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  In particular, I think serving as a judge has the potential to strain one's relationship with his spouse, and children (my children are grown with their own families living elsewhere, so perhaps not with me).  The strain comes from not knowing or understanding how, and to what extent, the change in your working life will change theirs.  I would hope to explain as fully as possible in advance what election would mean, how my work would change, and how the change will affect me and affect her.  As with all things in a marriage, ongoing sensitivity to problems and situations is required; I would hope to continue to keep my wife informed and involved, so as to reduce any potential strain.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:

The fact that a person to be sentenced is before you having committed the same or a similar crime before has to be considered as a factor to his or her detriment when judging the severity of the sentence.

b.
Juveniles (that have been waived to the circuit court):

Juveniles, are generally, by definition, early to the criminal court system; thus, some consideration must be given to the possibility of rehabilitation and reform in sentencing.

c.
White collar criminals:

White collar crimes can often be every bit as serious as crimes of violence; but since violence is not usually involved, some consideration should be given to the relative value of incarceration if the offender is not likely to be a repeat offender, or if the public interest is not greatly affected by the crime.

d.
Defendants with a socially and/or economically disadvantaged background:

The background of any offender must be considered in sentencing, and when an offender has been socially or economically disadvantaged, some weight should be given to this factor along with many others.

e.
Elderly defendants or those with some infirmity:

With elderly or infirm offenders, one factor always present is the concern of whether or not incarceration will be required to satisfy the public's interest in punishment.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No, my investments are in publicly traded stocks, some real estate, and bonds and savings accounts, and instruments (IRA's, Annuities, Mutual Funds, Deferred Compensation).

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  Not to my knowledge: I am a member of the Capital City Club, and the Wildewood Country Club.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  I have met the requirement every year I have practiced; at the time of this application, I may be several hours short for 2002.

23.
What do you feel is the appropriate demeanor for a judge?  On the bench, a judge should be circumspect and respectful to the litigants and the attorneys.  In his everyday life, a judge should be temperate and moderate in his habits and generally conservative in his approach to activities, knowing that he or she will always be the subject of public scrutiny.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  As the answer in 23 implies, the rules apply all the time.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  Public displays of anger tend to call a judge's impartiality into question; therefore, though it may not be possible for a judge to shield himself completely from becoming angry, he should never give over to it in public.  Anger with attorneys and pro se litigants is likewise unproductive, and does not ever advance the cause of justice.  Anger, however, should not be confused with firmness which is, in my view, often necessary in a judge.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have not spent any money on my campaign.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No to both questions.
30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Walter B. Todd, Jr.

Sworn to before me this 9th day of September 2002.

Notary Public for S.C.

MR. DAVIS:
Also included in the notebooks for your review is a copy of the candidate's personal experience statement.  One final procedural matter.  I note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into the record, Mr. Todd meets the constitutional and statutory requirements for this position regarding age, residency, and years of practice.  Now, I have some questions for Mr. Todd directly.

EXAMINATION BY MR. DAVIS: 

Q.
Mr. Todd, why do you now want to serve as a Circuit Court Judge?

A.
Well, I have done a lot of judging in my past experience in the practice of law before the court reform back in the '70s.  I did some work on the county bench when Judge Bates was ill, and I did some municipal judging.  I have done a lot of arbitrations over the years and I like being a judge, and so I would like to make that change in my experience and get a new perspective from practicing law.

Q.
You spoke about the matter in general terms, but specifically regarding your experience in your practice and in your previous judging experience, how would that help you to be an effective Circuit Court Judge?

A.
Well, of course, I have been practicing law for close to 30 years and did a lot of civil work primarily, although I did some criminal work as a prosecutor for the city for a number of years and in the Army when I was in the JAG Corp.  So I think I have a broad range of experience that I would bring to the bench if I became a Circuit Court Judge.

Q.
Are there any areas of practice that you feel you need to additionally prepare for in order to become a competent Circuit Court Judge?

A.
Well, I have never handled, start to finish, a jury trial in General Sessions Court, so I suppose from the standpoint of preparation for the circuit bench, I would be better prepared for the civil side than the criminal side.

Q.
And although you addressed this in your sworn statement, can you tell the Members of the Commission what you think is the appropriate demeanor for a judge?

A.
In the courtroom, or both outside the courtroom and --

Q.
In and out?

A.
Well, having been involved a number of times in a number of cases where judges were very active in the courtroom and tended to interfere with the lawyers conduct in trial of the case, I think a judge should be circumspect in the courtroom and out.  And certainly, as far as his own personal behavior outside of the courtroom, it ought to be above reproach.  In the courtroom I think a judge should do a lot of listening and very little talking.  My experience has been that those judges who do the best job handle the courtroom when they need to, but let the case develop on its own with the lawyers who prepared it from other standpoints.

Q.
And just a question that relates to your PDQ, an issue that you self-reported and was also discovered in your SLED check and your grievance and reprimand check.  You had a DUI arrest and conviction back in 1989.  How would that affect your ability to be an effective Circuit Court Judge?

A.
Well, I hope that it would not affect it at all, and I don't think that it would.  Of course, that was 13 years ago -- but since that time, I have prosecuted DUI cases in the City of Columbia as a special prosecutor for the city and they brought me back several times.  It didn't affect me then and I don't think it would affect me now.

Q.
Do you think the fact that you have a prior reprimand in your file, may affect your perception in the legal community?

A.
I would hope not.  I, perhaps, would not be the best person to answer that, but I don't think that it would.  I would hope not.  I've tried to move beyond that and learn the lessons that I should have learned from it.

Q.
Any would there be any general rule that you would apply regarding consideration of DUI cases?

A.
Any general rule.

Q.
Yes, sir?

A.
I would attempt to handle them in the same way that I would handle every other case.  I don’t know of any special treatment that I would give DUI cases.  Obviously, it's an important case, particularly at the circuit court level when you're dealing with repeat offenders which is where the general problem comes in.

Q.
Is there anything in your experience with that conviction that may bias you in any way?

A.
I don't think so.

Q.
And if you felt that, how would you address that?

A.
Well, I think, on an individual case basis, that if I felt there was some conflict of some sort that I might be involved in, then I would obviously have to disclose that and withdraw.  I don't think that would present itself.

Q.
Thank you, Mr. Todd.  I just have a few housekeeping questions.  Have you sought or received the pledge of any legislator prior to this date?

A.
No.

Q.
Have you sought or have you been offered any conditional pledges or support of any legislator pending the outcome of your screening?

A.
No.

Q.
Have you asked third parties to contact Members of the General Assembly on your behalf?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
No.

Q.
And do you understand the 48-Hour Rule?

A.
I do.

MR. DAVIS:
Mr. Chairman, I would note that the Midlands Citizens Advisory Committee has not issued a report on any candidates.  I have no further questions.

CHAIRMAN DELLENEY:
Thank you, sir.  Does any member of the Commission have further questions for Mr. Todd?  There being no further questions, Mr. Todd, we thank you for appearing before us today and for your willingness to participate in the process.  Again, I remind you of the 48-Hour Rule; that if you are selected as one of the three candidates who are brought before the General Assembly for election, you will not be able to contact a legislator to seek a pledge prior to the expiration of the 48-hour period.  I would also remind you that this concludes this part of the process; however, at any time the Commission so desires, it could reconvene the public hearing, recall you as a witness to clarify any point that we might need to clarify or have you provide other information.  Although that is not very likely, it is a possibility.  And with that, I thank you for appearing before us here today and hope you have a safe trip home.

MR. TODD:
Thank you.  Thank you all. 

(Transcript was continued under a separate executive record.)

*     *     *     *     *

CHAIRMAN DELLENEY:
Good afternoon, Mr. Lloyd.  We have Mr. Reginald I. Lloyd who I think may have even helped this Commission at one point early on.

MR. LLOYD:
I may have done some work for you, I don't know if anyone will ever say that I helped.

CHAIRMAN DELLENEY:
I'm sure you did.  We have with us today Mr. Reginald I. Lloyd who seeks the position of Circuit Court At-Large Seat No. 9.  If you would raise your right hand to be sworn. 

(REGINALD I. LLOYD WAS SWORN BY THE CHAIRMAN.)  

CHAIRMAN DELLENEY:
Thank you, sir.  Do you want to make any changes or updates to your Personal Data Questionnaire?

MR. LLOYD:
I don't believe that I need to make any changes.

CHAIRMAN DELLENEY:
Thank you, sir.  Do you have any objection to our making that questionnaire a part of the record of your transcript in your sworn testimony?

MR. LLOYD:
No, sir.

CHAIRMAN DELLENEY:
It will be done in the transcript at this point.

PERSONAL DATA QUESTIONNAIRE

CIRCUIT COURT, AT-LARGE SEAT 9.

NAME:



Mr. Reginald I. Lloyd

HOME ADDRESS:

39 Ole Still Lane, Elgin, South Carolina 29045

BUSINESS ADDRESS:
1022 Calhoun Street, Columbia, South Carolina 29202

E-MAIL ADDRESS:

rlloyd@willoughbyhoefer.com

TELEPHONE NUMBER:
(home):
803-408-0316





(office):
803-252-3300

2.
Date and Place of Birth:  February 16, 1967, in Camden, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Melissa C. Lloyd on September 16, 1995.  Never divorced.


Child:  William J. Lloyd, age 5½ months.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of Miami, Coral Gables, FL, 1985-1986, transferred back in-state


Winthrop University, Rock Hill, SC, 1986-1989, Bachelor of Arts Degree


University of South Carolina, School of Law, Columbia, SC, 1990-1993, Juris Doctor Degree

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to practice in the State of South Carolina on November 15, 1993.


9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Winthrop University:



Vice-President of Student Government Association (1988-1989);



Editor of Roddey-McMillan (1987-1988);



Presidential Host (1986-1988);



student member of Judicial Council (1988-1989).

University of South Carolina, School of Law:


Moot Court Bar, Chief Justice (1992-1993);


Craven Constitutional Law Moot Court Team (1992);


John Belton O’Neal Inns of Court (1993);


Regional Director of ABA’s Southeast Moot Court Competition (1993).

10.
Briefly describe your continuing legal or judicial education during the past five years.  I have attended a variety of continuing legal education courses during my practice. I have tried to vary the subject matter of those courses to expand my knowledge of different areas of practice, as well as to supplement my knowledge in those areas of my own practice.  I have generally met or exceeded the continuing legal education requirements during the previous five-year period.  I have often carried forward credits from one year to the next.  I have at least two courses that I am scheduled to attend before the end of this current year.  My continuing legal education courses during the relevant time period are as follows:


(a)
02/07/97
Ethics Orientation, 3.00 hrs.



04/16/97
4th Annual Public Sector Labor & Employment Law, 6.50 hrs.



06/06/97
South Carolina Civil Trial Techniques, 6.00 hrs.

(b)
02/27/98
South Carolina Supreme Court Society’s Seminar on Johnathan Jasper Wright and Civil Rights Law, 6.00 hrs.


04/22/98
Public Sector Labor & Employment Law, 6.00 hrs.


04/06/98
Securities Fraud and Financial Crimes, 12.17 hrs.


09/27/98
1998 Annual South Carolina Solicitors’ Conference, 2.00 hrs.


11/13/98
1998 Update on Rules of Conduct, 2.50 hrs.


12/11/98
Association of Counties’ Local Gov’t Attorneys’ Institute, 6.00 hrs.


(c)
10/05/99
The Investigation of Fatal Child Abuse Cases
4.00 hrs.



10/03/99
1999 Annual South Carolina Solicitors’ Conference, 14.50 hrs.



12/10/99
Association of Counties’ Local Gov’t Attorneys’ Institute, 4.00 hrs.


(d)
12/08/00
Association of Counties’ Local Gov’t Attorney’s Institute, 6.00 hrs


(e)
02/26/01
NCSL Redistricting Seminar, 3.50 hrs.



09/28/01
2001 South Carolina Tort Law Update, 6.00 hrs.



10/26/01
A Day in Discovery, 6.50 hrs.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, November 15, 1993;


United States District Court for the District of South Carolina, February 2, 1994;


United States Court of Appeals for the Fourth Circuit, March 23, 1994.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


From 1993 to 1995, I practiced as an associate with the law firm of Nexsen Pruet Jacobs & Pollard in Columbia, South Carolina.  My practice area was civil litigation and generally involved experience in business torts and commercial litigation, employment law, government contracting, limited business immigration law, and general litigation.


From 1995 to 1998, I was an assistant attorney general with the South Carolina Attorney General’s Office in Columbia, South Carolina.  I practiced in the Civil Litigation Division and Special Litigation Section.  I handled civil litigation in a wide variety of complex and general litigation matters on behalf of the State, State agencies and public officials, including constitutional issues and voting rights. I also served as interim general counsel for the Patriots Point Development Authority handling contracts, leases, and other general legal work for its Board of Directors and Executive Director.  In addition, I served as legal advisor to a number of state boards and committees, including the State Employee Grievance Committee.


From 1998 to 2000, I was employed as the Director of Research and Chief Counsel to the South Carolina House of Representatives’ Judiciary Committee.  I was responsible for managing, conducting and supervising legal research and other tasks relating to legislation pending before the Committee and House.  I provided legal counsel to the Committee members, House members and House staff.  In addition to general management duties relating to the Committee, I served as counsel on behalf of the House in any civil actions concerning legislative matters.


In 2000, I was the Director of Governmental Relations and an attorney for AT&T in Columbia, South Carolina.  I was responsible for managing and coordinating contract lobbyists and working on telecommunications issues before the South Carolina Public Service Commission.


From 2000 to 2001, I was an associate in the Columbia offices of Nelson Mullins Riley & Scarborough.  I practiced on a civil litigation team and the firm’s governmental relations team.  My legal practice involved general business litigation and regulatory matters before the South Carolina Public Service Commission.


From 2001 to present, I have been special counsel to the law firm of Willoughby and Hoefer in Columbia, South Carolina.  My practice areas have primarily been in business litigation, voting rights, and regulatory matters before the South Carolina Public Service Commission.



Since graduating from law school, my practice areas have been principally in civil practice.  In those civil areas of my practice, I have represented both plaintiffs and defendants, although I have primarily represented defendants in civil litigation.  My civil practice has also involved briefing some issues for appellate review and some corporate and transactional representation.  Generally, I have represented clients in litigation matters, including time as an Assistant Attorney General for the State of South Carolina, that involved constitutional law, voting rights suits, business and commercial litigation, and regulatory law.  My practice experience on the civil side is considerably more extensive than my practical experience representing clients in criminal cases.  However, I believe that other experiences have afforded me with opportunities to handle substantive and procedural criminal issues.



As to criminal experience, I believe that my background and experience as the Director of Research and Chief Counsel to the South Carolina House of Representatives’ Judiciary Committee has prepared me to handle criminal matters that would arise in Circuit Court.  In that former capacity, I had overall responsibility for reviewing criminal law bills, amendments, and issues that arose in or came through the Judiciary Committee.  I often conducted research on criminal law matters in addition to working with solicitors and criminal defense attorneys on criminal law issues.   I attended the South Carolina Solicitor’s Conference during my tenure at House Judiciary, during which continuing legal education classes were offered on a variety of criminal law matters.  Additionally, I regularly read the South Carolina Advance Sheets, including criminal law cases in order to stay generally familiar with those issues.  Because I have a particular interest in constitutional issues, I also review federal courts of appeal decisions and United States Supreme Court decisions regarding criminal procedure issues that arise under the United States Constitution.  Many of those issues affect the rights of state defendants or provide guidance on the interpretation of similar State Constitution provisions affecting the rights of criminal defendants.  Further, I would emphasize criminal law in my choice of continuing legal education courses in order to compensate for any lack of practical personal experience practicing criminal law. 



In both private practice and during my time as an Assistant Attorney General for the State of South Carolina, I had the opportunity to become involved in criminal law issues during post-conviction relief cases.  I also had the occasion to work on appellate briefs concerning the constitutional rights of prisoners to regular periodic parole hearings.



On the civil side, I have had the opportunity to be involved in many cases that concerned significant public policy issues, as well as significant constitutional and statutory interpretations.  For example, I worked as an attorney helping to litigate the issue of the admission of women to The Citadel.  Pursuant to opinions from the Fourth Circuit Court of Appeals, many of the issues involved in that case concerned the equivalency of an alternative and all-female military program as obviating the need for the State to admit women to The Citadel and whether such an alternative nonetheless violated the Fourteenth Amendment to the United States Constitution.  In addition, I have been involved in litigation revolving around the legality of video poker and the constitutionality of legislative and other redistricting plans.  I have particularly sought and enjoyed these types of cases specifically because they often involved unique and evolving constitutional issues.



Additionally, I have had the opportunity to be involved in general business defense litigation that involved business torts, employment law, and general commercial law litigation. These cases very often involved substantial sums of monetary liability and were usually vigorously litigated in every respect.  I have also been fortunate to represent clients in transactional matters, such as ground lease negotiations, drafting contracts and other agreements, and the formation of corporations and other business structures.  I have also had limited representation of clients in family court matters, including divorce, custody, and abuse and neglect matters.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  I am not currently listed in Martindale-Hubbell.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
5-10 times per year.


(b)
state:

10-20 times per year.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

100%


(b)
criminal:
0%


(c)
domestic:
0%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

0%


(b)
non-jury:
100%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I have most often served as chief counsel or sole counsel in these matters during the last five years.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Colleton County Council, et al., v. McConnell, et al., C/A No.:  3::01-3581-10 (2002).  This action involved three separated actions that were consolidated in federal court before a three judge panel.  I represented Speaker of the House David H. Wilkins, sued in his official capacity, in this case that challenged the malapportionment of legislative and congressional apportionment plans following the Governor’s veto of legislative redistricting bills.  This case involved significant questions of constitutional delegations of redistricting authority and presumptions, as well as interpretations of the requirements of Sections 2 and 5 of the Voting Rights Act.  The Voting Rights Act issues were particularly significant due to the lack of clear direction from the United States Supreme Court on many issues arising under the Act.


(b)
Application of Chem-Nuclear Systems, LLC For Approval of Allowable Costs, Docket No. 2000-366-A (2001).  This action was tried before the South Carolina Public Service Commission and I was co-counsel representing the South Carolina Budget and Control Board, as an interested party in this matter.  The central issue in this case involved the determination of the appropriate amount of allowable costs that Chem-Nuclear should be allowed to retain, with the remaining revenues being deposited in a special State account devoted to education spending.  The case was significant because it was the very first hearing to determine allowable costs for Chem-Nuclear under recently passed legislation by the South Carolina General Assembly.  Only one other state, the State of Washington, had ever conducted litigation over the issue of determining allowable costs for the operation of a low-level nuclear waste disposal facility.  The litigation before the South Carolina Public Service Commission involved very technical and obscure issues and helped to establish the manner in which future hearings on allowable costs for Chem-Nuclear would be held.


(c)
Robert J. Moore v. Senator Hugh K. Leatherman, et al., C/A No. 3-97-2580-19 (1997).  I represented the House of Representatives’ Legislative Ethics Committee, Rep. Meacham, in her official capacity as Chair of the House Ethics Committee, and the South Carolina General Assembly.  This action involved a challenge to the rules of confidentiality imposed by the House and Senate Legislative Ethics Committees.  The case raised issues of first impression in South Carolina and other significant issues, including claims under the First Amendment to the United States Constitution, Eleventh Amendment Immunity, and interpretations of “persons” under Section 1983 to the United States Code of Laws.  Ultimately the federal court granted my motion for summary judgment on the asserted basis of legislative immunity.  This case was one of few in the State exploring the subject of legislative immunity from suit for matters reserved to the legislative sphere.


(d)
C. Ashley Able, et al., v. David H. Wilkins, et al., C/A No.:  3: 96-0003 (1996).  This action also involved redistricting and voting rights law issues.  Again, I represented Speaker Wilkins and the South Carolina House of Representatives in an action that raised, at that time, still new and evolving claims under the Fourteenth Amendment to the United States Constitution allowing challenges to redistricting plans based upon improper considerations of race.  This case was also tried before three federal judges and involved voting rights attorneys from around the country, as well as the United States Department of Justice, Voting Rights Section.  One of the reasons this case was particularly significant is that the United States Supreme Court was still developing this newly recognized claim under the Fourteenth Amendment, as well as the all important corresponding interpretations of Sections 2 and 5 of the Voting Rights Act.  This case involved the first challenge in South Carolina of what is often referred to as the Supreme Court’s Shaw line of decisions.


(e)
A Fast Photo Express, Inc. and Jay Spector v. The First National Bank of Chicago; M.P.H. Holdings, Inc.; Thomas J. Russell; and John Doe, C/A No.:  92-CP-40-3818 (1993).  This case is significant to me because it was the first trial that I participated in as an attorney.  I was co-counsel to the defendants and helped conduct significant research, drafting, trial preparation and sat as second chair during the trial of this case.  The case involved numerous business tort and other causes of action against the defendants who had built and developed the Richland Fashion Mall in Richland County.  The plaintiffs were seeking millions of dollars under claims such as fraud, negligent misrepresentation, breach of contract, and other claims.  Following a substantial trial, the jury returned a verdict in favor of the defendants and awarding the plaintiffs no damages.  I was fortunate to work with many great lawyers in this case and to work on many complex legal issues.  This case solidified my desire to practice litigation.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.


(a)
Joytime Distributors and Amusement Co., Inc. v. The State of South Carolina, 338 S.C. 634, 528 S.E.2d 647 (1999).  This case involved a declaratory judgment brought in the original jurisdiction of the South Carolina Supreme Court.  The plaintiff claimed that the State had unconstitutionally delegated legislative power by enacting a statute that required voters to decide in a referendum whether cash payouts for credits earned on video poker machines would be allowed.  I drafted and filed an amicus brief on behalf of the Speaker of the House of Representatives, David H. Wilkins, asserting that the statute was constitutional and, in the event the Court determined that it was an unconstitutional delegation of legislative authority, that the unconstitutional provision had to be severed, thereby making cash payouts illegal under the remaining constitutional portions of the statute.  The Supreme Court ultimately adopted the amicus position on severability and ruled that the referendum was unconstitutional and that the payouts were banned under the remaining portions of the Act.


(b)
State of South Carolina v. The City of Charleston, 334 S.C. 246, 513 S.E.2d 97 (1999).  This case was argued after I left the South Carolina Attorney General’s Office, but I drafted the brief to the Supreme Court and handled the case before the Circuit Court.  The central issue in this case was whether The City of Charleston could assess a stormwater utility fee against State owned or managed property.  The Court was asked to interpret the Stormwater Management Act and whether the charge by the City was actually a tax that could not be assessed against State property.  The Supreme Court ruled against the State and upheld the charge of stormwater fees, under the Act, against State owned property.  Numerous State agencies and entities, such as colleges and universities, were interested in a determination of this issue due to the potential impact if other cities began charging similar fees.


(c)
Johnson v. Collins Entertainment Co., Inc., 333 S.C. 96, 508 S.E.2d 575 (1998).  I drafted a brief to the South Carolina Supreme Court on behalf of the State of South Carolina.  The Supreme Court received certified questions from an action before the United States District Court for the District of South Carolina involving actions brought against video poker operators by individuals and the State of South Carolina.  The certified questions concerned an interpretation of the term “lottery” in the South Carolina Constitutional provision prohibiting lotteries.  The second certified question concerned whether video poker machines were lotteries under the South Carolina Constitution.  I submitted a brief arguing that the term “lottery” under our State Constitution included games such as video poker machines.  In filing that brief, I conducted research dating back to 18th and 19th century English law, from which our State Constitution partially borrowed.  In a three to two decision, the South Carolina Supreme Court disagreed with the position asserted in the brief on behalf of the State of South Carolina.


(d)
United States of America v. Jones, 136 F.3d 342 (4th Cir. 1998).  I helped draft portions of the brief submitted in the appeal of certain issues to the Fourth Circuit Court of Appeals concerning the admission of women to The Citadel.


(e)
Butler v. Gamma Nu Chapter of Sigma Chi, 314 S.C. 477, 445 S.E.2d 468 (1994).  This appeal to the South Carolina Court of Appeals concerned the appeal of evidentiary issues and whether a fraternity and its chapter could be held negligently liable for the injuries caused by one of its students to another university student who was assaulted.  The Court of Appeals upheld the trial verdict in favor of our client.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


(a)
Roller v. Gunn, 107 F.3d 227 (4th Cir. 1997).  I helped draft portions of the brief to the United States Court of Appeals for the Fourth Circuit.  The central issues in that case involved challenges brought by a prisoner to the State of South Carolina’s retrospective application of amendments to the State’s parole procedures.  Although this case was brought as a Section 1983 action, it involved a prisoner’s claims of ex post facto violations and unconstitutional barriers to the courts for prisoners.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


Kershaw County Council - elected November 1994 through November 1995.

Winthrop University Board of Trustees - Election by South Carolina General Assembly in 2002 to fill unexpired term, current member

25.
List all employment you have had while serving as a judge other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  I was an unsuccessful candidate for Kershaw County School Board in 1992.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  There are no financial arrangements or business relationships that I have, or have had in the past, that would constitute or result in a possible conflict of interest.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  I have never had a tax lien or collection procedure instituted against me, defaulted on a student loan, or filed for bankruptcy.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.


I have been employed as an attorney and registered lobbyist with the law firm of Nelson Mullins Riley & Scarborough for the 2001 legislative session.  As a part-time member of the firm’s governmental relations team, I was registered for dozens of clients whether or not I actually performed any lobbying services for all of those clients.   


I have also been employed as an attorney and lobbyist with the law firm of Willoughby and Hoefer for the year 2001 to 2002.  John Hoefer and I have been registered to lobby on behalf of Verizon Wireless in addition to the firm’s legal work on behalf of the company.  I de-registered as a lobbyist for Verizon Wireless in May of 2002.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No to both questions regarding pledges.  I have informed some members of the General Assembly that I am a candidate seeking a judicial seat but have been cognizant of the Commission’s rules concerning pledges and proper contact with members of the General Assembly.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar 


(b)
Richland County Bar Association

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Winthrop University Board of Trustees


(b)
EdVenture Children’s Science Museum, Board of Directors


(c)
Richland County Guardian Ad Litem, Board of Directors


(d)
Chief Justice’s Committee on the Profession

(e)
South Carolina Bar’s Committee on Lawyer-Client Relations

(f)
South Carolina Task Force on Corrections.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I believe that I have had many professional experiences that would benefit me as a Circuit Court Judge.  I have practiced law in the public and private sectors.   In private practice, I have worked for a small firm, large firms, and a corporate entity.  In the public sector, I have worked for the executive branch of State government, in the South Carolina Attorney General’s Office, and for the legislative branch of State government, at the Judiciary Committee for the South Carolina House of Representatives.  Many of the issues that I have been involved with in a professional capacity have had significant public policy implications and involved difficult and complex legal questions.  I believe that I have developed excellent research and analytical skills.


I have also tried to continue involvement in civic and professional activities in addition to practicing law.  For example, I currently am a member of the Winthrop University Board of Trustees, as well as the South Carolina Chief Justice’s Committee on the Profession and the Legislative Task Force on Corrections.  I am also a member of the South Carolina Bar’s Committee on Lawyer-Client Relations.  These activities, as well as others, are important and beneficial to me in that they provide an opportunity to improve the profession of practicing law and improve my community.  I believe that it is important that judges come from varied backgrounds and perspectives.  Having involvement in professional and civic activities is a way of achieving that diversity of experience and allows me to gain valuable insight into other ideas and perspectives.  

48.
Personal References:


(a)
Christie N. Barrett, Esq.



(803) 929-3000



Assistant United States Attorney



United States Attorney’s Office



1441 Main Street, Ste. 500, Columbia, S.C. 29201


(b)
Clarence Davis, Esq.




(803) 256-7500



Nelson Mullins Riley & Scarborough, LLP



P.O. Box 11070, Columbia, S.C. 29211


(c)
Henry J. White, Esq.




(803) 734-1261



Assistant General Counsel



South Carolina Budget and Control Board, Office of General Counsel



P.O. Box 11608, Columbia, S.C. 29211


(d)
John S. Simmons, Esq.



(803) 779-4600



Simmons & Griffin, LLP



P.O. Box 5, Columbia, S.C. 2920


(e)
John Gettys, Branch Mgr.



(803) 425-7760


Wachovia, Camden Branch


P.O. Box 460, Camden, S.C. 29020.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Reginald I. Lloyd


September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria and has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification or your compliance with state ethics laws; a search of newspaper articles in which your name might appear; a study of previous screenings; and a check for economic conflicts of interest. We have no affidavits filed in opposition to your candidacy for election.  And there are no witnesses here to testify.  Do you have a brief opening statement that you would like to make?

MR. LLOYD:
In the interest of time, I would waive any.

CHAIRMAN DELLENEY:
Thank you.  You are very familiar with the process.  If you would, answer any questions that our able Counsel might have for you.

MS. BARDEN:
Good afternoon, Mr. Lloyd.

MR. LLOYD:
Good afternoon.

MS. BARDEN:
Mr. Chairman, Mr. Lloyd has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration, and temperament.  This statement was provided to all Commission members here earlier and is included in your notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the record at this time.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Reginald I. Lloyd

Address:

39 Ole Still Lane, Elgin, South Carolina 29045

Home Telephone:
803-408-0316

Work Telephone:
803-252-3300

E‑Mail Address:
rlloyd@willouhbyhoefer.com

1.
Why do you want to serve as a Circuit Court Judge?  I have a great deal of respect and admiration for the responsibilities of judges.  I have wanted to become a judge at some point in my legal career since I first entered law school.  I believe that, in many ways, judges are the gatekeepers to our judicial system and have the duty and responsibility to ensure that every component of the system ensures a fair, impartial, and responsive manner of adjudicating civil disputes or dispelling justice in criminal cases.  I have tried to prepare myself for the potential of eventually assuming a judicial position.  I have been employed in two of the three branches of our State government and make a living practicing law in the third branch.  I trust that my varied and very diverse experiences and background would aid me in performing the important functions of a Circuit Court Judge.  I have tried to expose myself, during my career, to different practice areas, as well as experiences that would provide insight to many aspects of the judicial system.  

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  I have no current plans to return to private practice one day, if I am elected to the judicial position sought through this application.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  There are very strict rules against ex parte communications in order to preserve to rights of all parties participating in the judicial process the right to have matters decided in a fair, just, and unbiased manner.  I would generally be guided by Canon 3 of the Code of Judicial Conduct, as well as the Rules of Civil Procedure and other applicable law that might specifically allow ex parte communications.  Obviously, ex parte communications are disfavored except where administrative and scheduling issues, or emergencies, may be accommodated.  Further, South Carolina law allows ex parte communications in certain limited circumstances on more substantive matters.  See e.g., Rule 65, SCRCP, S.C. Code Ann. Sec. 16-3-26, and Canon 3, Rule 501, SCACR.  Even where ex parte communications are allowed and necessity dictates that a judge engage in such communications, I believe that a judge is obligated to inform the other parties to an action of those communications at the earliest opportunity.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Canon 3(E) provides specific guidance on the requirements of judicial disqualification and I would certainly adhere to those requirements.  Further Canon 2 of the Code of Judicial Conduct provides a general manner of conduct that also would govern my behavior on matters involving the issue of recusal.  I would not automatically recuse myself from matters handled by lawyer-legislators unless there were some other independent ground for recusal.  Lawyer-legislators would be treated in the same manner as any other lawyers appearing before me and would not receive special treatment, either favorable or unfavorable.  I would recuse myself from any matter in which a former associate or law partner is representing a party and that former associate or law partner represented that party in the same matter while we were members of the same law firm.  In all other circumstances involving a recent former partner or associate, I believe that Canon 2 would guide me to recuse myself from hearing any matter involving a recent former partner or associate for a reasonable period of time after my election to the bench in order to promote the appearance and reality of an impartial judiciary.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Again, I would be guided by Canons 2 and 3 of the Code of Judicial Conduct.  If I felt the necessity to disclose something that might reasonably have the appearance of bias, even if I didn’t believe that it would actually prejudice my impartiality, then I would certainly carefully consider the arguments of the parties appearing before me concerning the issue of recusal.  Even if I believed that the disclosure would not affect my impartiality, I would strongly consider the motion of a party requesting my recusal.  I would be tempered in granting such a motion only where recusal might actually allow forum shopping and I was confident that there was no affect on my impartiality, there was an emergency and no other judge was available to hear the matter, or where the matter disclosed is of the nature that most, if not all, judges would have the same appearance of bias.  I would be extremely sensitive to the party’s request for recusal but cognizant of not allowing parties to raise unsupportable claims of bias in order to shop for a specific judge or otherwise improperly manipulate the judicial system.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  Unless my wife or close relative’s financial interest or social involvement is definitely de minimis under the Code of Judicial Conduct, I would certainly recuse myself.  I am also required by the Code of Judicial Conduct to use reasonable efforts to keep abreast of such potential financial or social involvements that could create grounds for my recusal.  Again, if a person could reasonably question my impartiality regardless of whether the financial or social involvement of my spouse or close relative is de minimis, then I would certainly lean towards recusal unless, as discussed previously, there exists other reasons mitigating against recusal.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  Unless the social event or gift was extended to members of the Bar generally, I would not accept such gifts or hospitality.  I have several close friends who are also lawyers and we often have dinner, lunch or holiday gatherings together.  I would adopt the practice of paying for my own lunches and dinners.  I believe that I would continue to adhere to the rules of ethics adopted for government employees and public officials regarding the acceptance of gifts and meals.  In addition, I would refuse any gift or act of hospitality, even from a close friend, if I believed that it was unusual based upon our previous relationship practices and could reasonably be construed as affecting the appearance of impartiality. 

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If I had facts indicating that a lawyer or fellow judge is guilty of misconduct, then I would be required to report that misconduct to the appropriate disciplinary officials.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  I believe that I would have to resign as a member of the Winthrop University Board of Trustees, if I were elected to this judicial position.  I would re-evaluate and carefully scrutinize each and every board, committee, or organization with which I am or might be affiliated.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  None.

13.
If elected, how would you handle the drafting of orders?  I would generally request prevailing parties to submit proposed orders, after allowing the other side to review the same, and would likely utilized those proposed orders to assist in drafting my orders.  I would not rely to heavily on proposed orders from prevailing parties without myself and my law clerk also actively crafting the final orders.  I believe that it is important that judges set forth clearly their own reasonings and evaluations in orders.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?  I would utilize a system similar to what I have been accustomed to in private practice.  I would keep a calendar, along with duplicates by my secretary and law clerk, scheduling matters and setting a timeline for issuing orders, as well as handling other judicial duties.  Hopefully, there will be a computerized method of keeping a calendar that would allow for periodic reminders of upcoming calendared matters that require attention.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I strongly believe that “judicial activism,” to the extent that term connotes a court pushing a public policy agenda of its own is wrong and intrusive on the powers conferred upon our representative branches of government.  Having previously worked for the executive and legislative branches of State government, I believe that I am particularly sensitive to the scope of judicial responsibilities as compared to the public policy responsibilities of those branches of government.  The duties and responsibilities of the judiciary are extensive enough without judges encroaching on the public policy realm of the other two branches of government.  Certainly judges are often called upon to interpret statutes or constitutional provisions in such a way that the General Assembly and Governor may be required to evaluate the public policy implications of those rulings; however, the objective of affecting public policy in any particular direction should be left to those who are elected to represent the citizens of South Carolina for that very purpose.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I believe that judges have a responsibility to speak on legal matters and judicial administration.  I would certainly take the opportunity to speak at Bar functions, including continuing legal education courses.  I also believe that it is important for judges and lawyers to educate the general public about the legal system and administration of justice.  To that end, I would consider it a personal priority to speak at events or meetings attended by members of the public on matters of the legal process and judicial system.  I believe that public confidence in the judicial system can only be grow if more citizens actually had a true and accurate understanding of the judicial system and legal process.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  I believe that being a judge, like being a lawyer, can sometimes create strains on personal relationships.  In part, I believe that those strains are often caused by a lack of understanding by spouses, friends or relatives of the demands, responsibilities, and ethical constraints of members of the Bar.  I believe that I could best address this issue by always making an effort to explain the requirements placed on a judge and the heightened ethical mandates that might not always make sense to a non-lawyer.  

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:  The South Carolina General Assembly has passed laws addressing the sentencing of repeat offenders in many cases.  Beyond applying those statutes, I would likely consider the nature of the offenses committed by the defendant and be more inclined to impose longer sentences, within any discretion of the court, for offenders who have repeatedly committed violent offenses.

b.
Juveniles (that have been waived to the circuit court):  Again, the nature of the offense committed by a juvenile waived to the circuit court would greatly influence any sentencing for this class of offenders.  I would weigh the threat to the public at large against the potential that particular factors might indicate that a particular juvenile might eventually become a productive member of society.  I would likely be more influenced by the facts of a particular juvenile’s crime, background and individual circumstances, rather than any general disposition toward sentencing this class of offenders.

c.
White collar criminals:  I would certainly be more inclined to explore sentences that allowed for victim restitution in white collar criminal cases, as opposed to violent crimes.  However, l would also be strongly influenced in sentencing a white collar defendant based upon the overall impact of their particular crime.  I believe that white collar criminals can have a devastating impact on the lives of their victims, particularly where their victims are elderly, working class, and poor citizens.  These classes of victims are often the targets of white collar criminals and often among the least able to afford to be preyed upon by this class of offenders.  To this end, I believe that in some cases, white collar criminals deserve to be treated to sentences similar to those imposed upon offenders who commit theft by less sophisticated or more violent means.

d.
Defendants with a socially and/or economically disadvantaged background:  I don’t generally believe that social or economic position in life is an excuse for committing criminal offenses.  However, I would likely consider a socially and/or economically disadvantaged background as a mitigating factor in sentencing an offender where the offender has not committed violent crimes.  Where an offender is claiming a socially and/or economically disadvantaged background as some mitigating factor during sentencing, I would likely weigh that argument against the impact that offender has had on other socially and/or economically disadvantaged communities in which the offender lives.  

e.
Elderly defendants or those with some infirmity:  I would be most likely to consider the elderly status or infirmity of an offender as a mitigating circumstance in most sentencing.  Again, the overall public safety and safety of the victims of a particular offense must be weighed against any mitigation during sentencing.  However, I would carefully consider whether the elderly or infirm status of an offender might weigh against imposing a particularly longer sentence than in other cases involving the same offense but a younger defendant.  I would be particularly concerned with whether an offender has the likelihood of perpetrating another crime and whether the public might be equally protected from the defendant even if I were to impose some lesser sentence, in terms of actual prison confinement.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  None.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  If the interest held by a family member were truly de minimis, I would not be required to recuse myself.  However, the inquiry would not stop there and I would truly examine the matter to see whether there were some other factors that required my recusal in any event.  For example, while the financial interest might be de minimis, there might be other factors so unique to that family member that it would be better from an appearance of partiality standpoint if another judge presided over the matter.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender? No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  I believe that a judge has to conduct himself in a manner that does not lend itself to the appearance that he is motivated by anger or arbitrariness.  A judge must be stern in the courtroom in order to maintain the dignity, decorum and respect due the court, but he must not appear “heavy-handed” or acting in anger towards those persons appearing before the court.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  I believe that the Code of Judicial Conduct requires that a judge adhere to those principles expressed above whether he is on the bench, in chambers, or out in the public.  Like elected officials, the conduct and behavior of judges even outside the courtroom and courthouse reflects on the public’s confidence and trust in the judiciary.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  I don’t believe that it is ever necessary for a judge to show anger towards a member of the public or other lay persons appearing before the court.  Obviously a judge must maintain order and respect in the courtroom, but I believe that can be accomplished without a display of anger.  I believe that there are times when a judge must be even more stern with attorneys than with non-lawyers because more is expected of attorneys, as professionals, than is expected of members of the public in the courtroom.  I believe that a judge who must deal with such a situation should meet with lawyers in chambers and address the issue without unnecessarily embarrassing a lawyer or showing anger towards that attorney.  The public should not believe that the judge presiding over a case has a quick temper or is biased against a particular lawyer based upon a display of anger. 

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have not yet expended any money on my campaign for this judicial seat.

27.
Have you sought or received the pledge of any legislator prior to this date? No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Reginald I. Lloyd

SWORN to before me this 9th day of September, 2002

Notary Public for S.C.
MS. BARDEN:
Also included in your notebook is a copy of Mr. Lloyd's personal experience statement.  Finally, I would note for the record based on the testimony contained in Mr. Lloyd's Personal Data Questionnaire introduced earlier, that he meets the constitutional requirements for this position regarding age, residency, and years of practice.

EXAMINATION BY MS. BARDEN: 

Q.
Mr. Lloyd, would you tell us briefly why you want to serve as a Circuit Court Judge?

A.
I've heard that question a lot, and I think it is probably one of the tougher questions in this respect.  I think you have to explain to this Committee and to the General Assembly why you want to be a judge, but certainly, I would not knock any candidates that are also in the field today.  There are some very good candidates in this race.  I view running for judgeship as another aspect of public service.  I view my time as working for the General Assembly as part of public service as well, certainly not at the level of the members who serve in that body, but I do believe that we all, as lawyers and as citizens, have an obligation to seek out areas where we can serve the public.  I really just believe that my own skills and temperament would suit the bench well.  I certainly don't think I'm any smarter than anybody else or any more talented than anybody else in this race, but I do believe that I bring the skills that would enable me to serve the bench well and serve the people who would trust me with their support and votes in that capacity.

Q.
Thank you.  Would you briefly outline your employment history?  I believe you graduated in '93 and started with Nexen Pruet.  Walk us through and tell us what you did at each job.

A.
At Nexen Pruet I started out clerking there for two years and then started as an associate primarily doing litigation, business/defense litigation.  That pretty much encompassed business torts and some employment litigation; a little bit on the plaintiff's side, as well as on the defendant's side.  Most of it was primarily in the business and torts litigation area.  Obviously, there are many young associates in large law firms out there -- there were partners that would get appointed to cases, and they would find an associate to handle those cases.  I had the good fortunate to do some work in Family Court and PCRs while I was there, which I enjoyed doing.  As a young associate you love the opportunity to get into court if you want to do litigation anyway, so I enjoyed doing that.  From there I went to the Attorney General's office and in that capacity worked primarily in the civil litigation division.  That comprised doing a little bit of all sorts of litigation on behalf of the State, plus representing various boards and commissions of the State.  The Character and Fitness Committee, the State Employee Grievance Committee, sort of happened during the time I was there.  Patriot’s Point was going through a change in counsel and I started as their interim general counsel, among other duties while I was at the A.G.'s office.  What was supposed to be a very short time ended up being two and a half years, but that primarily involved leases, ground lease negotiation, contract negotiation, negotiations over some name rights and that sort of stuff.  So it involved more of a general business-type practice than it did litigation, although they certainly had a number of litigation issues that always seemed to come up while I was down there.

I worked in that capacity for probably a year, and then the Attorney General's office created what was called a Special Litigation Unit and I spent the rest of my time at the A.G.'s office in that capacity.  We were involved in everything from video poker to the Citadel going coed.  It involved a variety of those kinds of cases.  From there I came over to the House of Representatives to the House Judiciary as Counsel and Director of Research and stayed there for a couple of years, I believe, until they sort of put me out.  I left there and was actually headed back to private practice, but did a brief stint at AT&T as their chief governmental relations person. That job involved primarily lobbying more so than legal practice and so it wasn't very long.  They were reorganizing, and I left there and went to Nelson Mullins to get back to doing litigation and legal practice.  I stayed there up until last year, 2001, I think, and then went over to Willoughby and Hoefer, where I practice now.  I’m doing primarily litigation; still some litigation over at the Public Service Commission.

Q.
So your practice, would you say, has been primarily on the civil side; is that correct?

A.
Other than court-appointed cases, I would say that 99 percent were on the civil side.

Q.
Can you tell us about the criminal law experience that you do have?  Have you ever tried a case or assisted in the trial of any case?

A.
Really the criminal side was in PCR-related issues in private practice.  In the A.G.'s office I did assist on some criminal appeals-type briefs to the Fourth Circuit or the Supreme Court or Court of Appeals.  But I have never tried a criminal case and don't hold myself out as a criminal practitioner.  I have joked at times, I don't know if I could get myself out of a parking ticket if I got one.  But I have enjoyed following those cases, because I think they always raise from the advance sheet to the Supreme Court or the U.S. Supreme Court interesting constitutional questions, and I have certainly followed that line of cases that have come down.  At the House Judiciary, obviously, we dealt with criminal matters, as well as civil.  I did have the opportunity to work with prosecutors or defense lawyers on legislation as well as research criminal issues for members. 

Q.
How would you plan to get up to speed or compensate for the disparity between the civil side to the criminal side of your experience, if you were to be elected?

A.
I think that is very important.  You know, I think there is no substitute for actual practice in that area.  Because I have not had that, I think that is would be incumbent upon me to not only do some CLE's geared towards the criminal side, but to continue on my own, to read cases that come down from the Supreme Court and Court of Appeals and the U.S. Supreme Court in those areas.  I've personally, generally, tried to do that, because I find those to be very interesting questions of law in many circumstances.  I think I would definitely continue to study and to do CLE's in that area.

Q.
You stated that you served as a lobbyist; is that correct?

A.
That's right.

Q.
And you do a little bit of that right now?

A.
I did it when I first went over to Willoughby and Hoefer.  We had one client that we provided general legal services for.  In the context of that we also did some governmental relations work for that one client.

Q.
That is Verizon?

A.
That's Verizon Wireless.  I don't think I've ever actually done anything lobbying-wise for them since I have been there.

Q.
Mr. Lloyd, could you please tell the members of this Commission what you think the appropriate demeanor is or would be for a judge?

A.
I think a judge has to, obviously, have control of his courtroom.  But I think that you have to show lawyers and litigants who are in front of you respect, because ultimately the members of the public are consuming our services in the judicial system to some degree, and they have to have confidence and respect for the court.  So I think that you have to show proper respect and demeanor for those people that are in front of you, while also maintaining some firmness and control of the courtroom.  I think I have been fortunate to be in front of a number of judges in our state.  I think many of them have the type of demeanor that you want to model yourself after.  I had the good fortune once to be in front of Judge Joe Anderson on the federal bench, and there was a pro se litigant who was notorious for suing just about anybody.  And she made a reference at one of the hearings to Judge Anderson's daughter, and while we were all aghast, Judge Anderson never showed any emotion or reaction to that, although, obviously, it was dealt with afterwards.  I think that type of demeanor is the proper demeanor to have.  You should not be quick to emotion on the bench and you have to just really maintain a calm and above-it-all type of demeanor that doesn't diminish your public's view of your impartiality in any way.

Q.
Thank you.  Have you sought or received the pledge of any legislator prior to this date?

A.
No.  

Q.
Have you sought or have you been offered a conditional pledge of support pending the outcome of your screening?

A.
No.

Q.
Have you asked any third parties to contact Members of the General Assembly on your behalf?

A.
No.

Q.
I hate to ask you this question, because you've done more judicial screening than I have.  But do your understand the 48-Hour Rule?

A.
The 48-Rule, yes, I do. 

MS. BARDEN:
The Midlands Citizens Advisory Committee has not issued any kind of report on any candidate including Mr. Lloyd.

MR. LLOYD:
I thought it was just me they did it on.

MS. BARDEN:
I believe the South Carolina Bar wrote in its report that you were “seen as compassionate, courteous, fair, and impartial” and that while there was some concern about your lack of criminal experience versus your civil experience, they certainly had the opinion that you have the ability to quickly overcome that.  Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Thank you, ma'am.  Is there any member of the Commission who has any questions of Mr. Lloyd?  I might also add Mr. Lloyd was a Chief Counsel for the House at reapportionment.

REPRESENTATIVE F. SMITH:
Mr. Chairman, he wrote me out of my district. 

MR. LLOYD:
Mr. Smith, we kept thinking you could take the speaker.

REPRESENTATIVE F. SMITH:
Just joking, Doug.

REPRESENTATIVE D. SMITH:
That is when he agreed to put it back where you were.

CHAIRMAN DELLENEY:
Any further questions of Mr. Lloyd?  With that, we thank you Mr. Lloyd for appearing before us today and being willing to subject yourself to the process to pursue a position with the Circuit Court.  You know the 48-Rule and you know all of the other requirements.  And you also know that, if we sought to reconvene a public hearing after you leave here today, we could recall you as a witness and ask you any questions that we might have as to your candidacy.  With that, again we thank you for appearing before us today and hope you have a safe trip home.

MR. LLOYD:
Thank you, Mr. Chairman and Members of the Committee, I appreciate your time.  

 (Transcript was continued under a separate open record.)

*     *     *    *     *

CHAIRMAN DELLENEY:
Mr. Meadors, glad to have you with us here this afternoon.

MR. MEADORS:
Mr. Chairman, it’s a pleasure to be here before you.

CHAIRMAN DELLENEY:
We have before us Mr. John P. Meadors who seeks a position with Circuit Court, At-Large, Seat No. 9.  If you would at this time raise your right hand to be sworn.

(JOHN P. MEADORS WAS SWORN BY THE CHAIRMAN.)  

CHAIRMAN DELLENEY:
Do you want to make any changes or updates to your Personal Data Questionnaire?

MR. MEADORS:
I do not, sir.

CHAIRMAN DELLENEY:
Do you object to our making your Personal Data Questionnaire a part of the record of your transcript of your sworn testimony?

MR. MEADORS:
No, sir.

CHAIRMAN DELLENEY:
It will be done in the transcript at this point. 

PERSONAL DATA QUESTIONNAIRE

Circuit Court, At-Large Seat 9

NAME:



Mr. John Paschal Meadors

HOME ADDRESS:

237 Spring Lake Road, olumbia, S.C. 29206

BUSINESS ADDRESS:
1121 Broad Street, Camden, S.C. 29020

E-MAIL ADDRESS:

meadorsjp @ aol.com

TELEPHONE NUMBER:
(home):
(803) 782-4745





(office):
(803) 425-7672

2.
Date and Place of Birth:  Loris, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on September 12, 1987, to Patricia Rogers Meadors.  Never divorced.


Children:  Sarah Blakely Meadors, age 12; Margaret Ann Meadors, age 9; John Paschal Meadors, Jr., age 6; and Perry Elizabeth Meadors, age 4.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Wofford College, 1979 – 1983, BA (Government)


U.S.C. School of Law, 1984 – 1987, JD

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, May 1988.  I took the exam twice.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


President of the Student Body, Wofford College, 1982–1983.


Vice-President of the Student Body, Wofford College, 1981-1982.


President of the Inter-Fraternity Council, 1981–1982.


Who’s Who Among Students in American Universities and Colleges, 1983.


Blue Key, 1983.


Dean’s List, 1982, 1983


Kappa Sigma Fraternity, Vice-President, 1982–1983.

10.
Briefly describe your continuing legal or judicial education during the past five years.

The most recent CLE I have attended was “Taking Victim Cases to Trials”, August 21–23, 2002, in Columbia.  All other continuing legal education has been received at the Solicitors’ Association Annual Conference and the mid-year meeting of the South Carolina Bar in Charleston.  I have complied with all CLE requirements.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  South Carolina Solicitors’ Association 1997 Annual Conference – “Back To the Basics” – I spoke on case file development and review.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

South Carolina State Court, May 18, 1988;


United States District Court, February 23, 1994.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1987-1991:  Fifth Judicial Circuit Solicitor’s Office. I prosecuted cases in magistrate and General Sessions Courts. My caseload was composed of all offenses, from shoplifting to murder.


1991-1995:  Office of the Attorney General. I was assigned to the State Grand Jury Division. I prosecuted major drug conspiracies throughout the state.  The biggest case I tried involved seven co-defendants and lasted three weeks. I n addition I handled the first child pornography and money laundering cases for the State Grand Jury.  This job involved working with and advising law enforcement agents in the investigation of ongoing criminal operations and historical cases. I prepared and presented witnesses before the State Grand Jury and tried the cases in Circuit Courts throughout the state.  I was also appointed as Special Assistant United States Attorney in a case involving a heroin distribution conspiracy. In that capacity, I prepared and presented witnesses to the Federal Grand Jury.


1995-Present:  Fifth Judicial Circuit Solicitor’s Office. I am the First Assistant Solicitor for the Fifth Judicial Circuit. In this capacity, I prosecute cases in both Richland and Kershaw Counties. In addition to my responsibilities in Richland County, I am in charge of the daily operations of the Kershaw County office. This includes handling and supervising cases in both General Sessions and Family Court.


I have been a prosecutor my entire career. I have handled every type of criminal case from magistrate and municipal court offenses to the most serious felonies in Circuit Court, including drug trafficking, criminal sexual conduct cases, burglary, armed robberies and murder. In doing this, I have dealt with all facets of criminal law, including issues such as eyewitness identification, DNA evidence, competency of the defendants, search and seizure and other related issues.



My experience in civil matters includes the handling of and assisting in asset forfeitures in drug cases and driving offenses and judicial commitment proceedings. I think that my trial experience in General Sessions Court provides me with a good foundation which I can build upon to become proficient in Common Pleas Court. The rules of evidence are the same in both criminal and civil trials. I have studied the rules of civil procedure and have followed the changes in the law by reading the Advance Sheets. In addition, I have and will continue to review civil trial transcripts and attend Common Pleas Court whenever possible prior to taking the bench.  

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  Not listed.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
None


(b)
state: 

All

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

5 percent


(b)
criminal:
95 percent (20 percent involving juveniles in Family Court)


(c)
domestic:
None

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

10 percent


(b)
non-jury:
90 percent


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole and Chief Counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
State v. Raffaldt, 318 S.C. 110, 456 S.E.2d 390 (1995). Prior Bad Acts- Court found that the method of marijuana dealing between Raffaldt and Edward “Snuffy” Burchett was quite similar to the cocaine conspiracy being tried. The court held that the evidence of prior marijuana dealing between the parties, which gave rise to the cocaine transaction was admissible as a common scheme or plan.


(b)
State v. Adams 319 S.C. 509, 462 S.E.2d 308 (1995). Edward Gray, IV, was arrested and began cooperating with law enforcement in the investigation of an active cocaine conspiracy.  This organization was bringing drugs from New York, New Jersey and Georgia into South Carolina for distribution to third parties. The conspiracy continued after Gray’s arrest. Gray made a purchase of drugs from the Atlanta source while working undercover with the police.  Gray and the defendant had dealt with this source on numerous occasions prior to Gray’s arrest. The Court of Appeals held that even though Gray was working for the police during the transaction in question, the act of purchasing cocaine from the source, a co-conspirator, was an act in furtherance of the conspiracy and admissible to prove the existence of the conspiracy.


(c)
State v. Crosby, 559 S.E.2d 352 (2001). Defendant was not entitled to an involuntary manslaughter charge. Defendant had stated he had deliberately retrieved the gun from his pocket, pulled the gun out and shot the victim. Involuntary manslaughter cannot be charged where there is evidence of an intentional act.


(d)
State v. Glenn Jackson, 2001-GS-28-32796.  The defendant was convicted of criminal domestic violence of a high and aggravated nature when he beat his mother at her residence. The jury found the defendant guilty despite the mother’s refusal to cooperate with prosecution at trial, based upon officer testimony and the mother’s initial statement. Mother denied the incident had in fact occurred on the stand.  This was the first criminal domestic violence case tried in Kershaw County General Sessions Court where the victim had refused to cooperate.


(e)
State v. Ramsey, 345 S.C. 607,550 S.E.2d 294(2001).  The defendant was convicted of the murder and kidnapping of William Mobley.  Mobley was the night clerk at the Flamingo video poker parlor in Liberty Hill.  This was a circumstantial evidence case where a speck of blood was found on the defendant’s boot. The DNA expert testified that the chance the DNA on the boot did not come from Mobley was 1 in 4,601. The defendant challenged the means of handling the evidence by the officers prior to its testing. The court held that the mixture of DNA evidence is not a basis for the exclusion of PCR evidence.  The defendant was also identified by a striped sweater, which he had been wearing on the night of the murder.  This sweater was found near the scene with the victim’s blood on it.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  None.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


I have handled magistrate court appeals only.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  N/A.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Made an unsuccessful bid to become Fifth Circuit Solicitor in 1994.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Realtor, Gordon-Gallup Realtors, 1983-1984.  Listed and sold residential real estate in the Columbia area.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;

(b)
Richland County Bar;

(c)
Kershaw County Bar.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Camden Rotary Club, Board of Directors, 7/99–6/02

Chair, Club Service Committee, 7/99–6/02

(b)
Kershaw County Board of Disabilities and Special Needs, Foundation Board Member, 1999-2001.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  Victim/Witness Assistant of the Year in the State of Maryland in 1989.  I was nominated by the parents of a murder victim in a case I prosecuted in Richland County.  The family was from Baltimore and their son was attending Columbia Bible College.

48.
Personal References:


(a)
Ms. Frankie C. Hull



1608 Campbell Street, Camden, S.C. 29020

(803) 432-4463


(b)
Mr. T. Pearce O’Kelley



312 Belle Grove Circle, Columbia, S.C. 29229
(803) 545-4403


(c)
Ms. Robin Williams



NBSC



501 East DeKalb Street, Camden, S.C. 29202
(803)713-1105


(d)
The Honorable Warren B. Giese



Solicitor, Fifth Judicial Circuit



1701 Main Street, Columbia, S.C. 29201

(803)576-1802


(e)
Dr. Sinclair Lewis



508 Holly Creek Drive, Anderson, S.C. 29621
(864)375-1474

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  John P. Meadors

September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused primarily on nine evaluative criteria and has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might appear; a study of previous screenings; and a check for economic conflicts of interest.  We have not received any affidavits filed in opposition to your candidacy for election.  And there are no witnesses here to testify.  Do you have a brief opening statement that you would like to make?

MR. MEADORS:
Very briefly, Mr. Chairman.  First of all, it's a pleasure and honor to be before y'all today, and I'm excited about the possibilities of becoming a Circuit Court Judge.  I think that my career has, hopefully, prepared me if I received, got a chance to do that, but it is certainly a pleasure to appear before you here today and answer any questions.  It's a good process, and I have been very pleased and proud to be a part of it.

CHAIRMAN DELLENEY:
Thank you, sir.  At this time please answer any questions our counsel might have for you. 

MS. BENSON:
Thank you, Mr. Chairman.  Mr. Chairman and Members of the Commission, I have a few procedural matters to go over.  Mr. Meadors has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration, and temperament.  This statement was provided to all Commission Members here earlier and is included in your notebooks.  I have no concerns about that statement, and with the Commission's approval, I would ask that those questions be waived at the public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
It will be done without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

John Paschal Meadors

Address:

237 Spring Lake Road, Columbia, South Carolina 29206

Home Telephone:
(803) 782-4745

Work Telephone:
(803) 425-7672

E‑Mail Address:
MeadorsJP@AOL.Com

1.
Why do you want to serve as a Circuit Court Judge?  I believe I would make a good judge. Both the way I was raised and my professional experiences have prepared me to make decisions that hopefully will be both legally and morally right under the circumstances.  I like dealing with people’s conflicts and helping to resolve them. I think my strongest attribute is my ability to deal and communicate with people. I think this skill will serve me well in the daily operations of Circuit Court.  My prior career has been spent in public service, and I would like to continue to serve the public as a Circuit Court Judge.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  I envision opening an office and practicing after I retire.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Generally, there should be no ex parte communications between a judge and a lawyer or party concerning a pending or impending proceeding. Exceptions to this rule include court scheduling, other administrative purposes, and emergency situations that do not deal with the merits of the case. The other party should be notified and given a chance to respond. A judge may meet separately with the parties and their lawyers in an effort to settle a case. This can only be done with the consent of all the parties involved. In addition, a judge may initiate or consider ex parte communication when expressly allowed. Determining fees and expenses for indigent capital defendants and the issuance of a seizure order regarding a delinquent insurer are two examples. 

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  If a judge’s impartiality can reasonably be questioned, he must disqualify himself unless the disqualification is waived by the parties after full disclosure. This includes situations where the judge may have a personal bias, interest, or prejudice against or for a party or a lawyer. Former associates or law partners should be disclosed to the parties.  Lawyer-legislators cases must be heard by some judge and the rule of necessity should prevail. If I could not be fair or impartial in any matter before the court, I would recuse myself. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  This is a situation where appearances may be everything. If a party requests my recusal on the basis of something that I felt was necessary to disclose, I would recuse myself.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  If the financial or social involvement was de minimus, I would disclose the matter and recuse if requested. If my spouse or relative had more than a de minimis economic interest or close social relationship, I would recuse.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I would attend bar related functions and any activity devoted to the administration of justice. I would not accept any other form of gifts except ordinary social hospitality.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If I received information indicating a substantial likelihood of misconduct by a judge or lawyer I would take appropriate actions. Unless my knowledge was first hand, I would attempt to corroborate the information before proceeding further.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?  I would like to draft as many as possible. To do this, I would ask both parties to submit proposed orders. In some situations, I would adopt an order drafted by the prevailing party after the appropriate input from the other party.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?


I would give the parties a date when the order will be done and adhere to that date. To do this, I will dedicate at least one day a week to reviewing my calendar and pending orders for the purposes of assuring that these deadlines will be met.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I believe strongly in the separation of powers and have been part of the executive branch of government. It is the legislative branch which makes the laws and promulgates public policy. I believe that the judicial branch interprets the laws in an effort to appropriately apply those laws, not to set policy.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I would participate in Bar Association seminars as a speaker or panelist. I would also like to offer assistance in training, education, and trial competition at all levels of the educational system. In addition, I would participate in the drug court program to help reduce recidivism.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  I have pressure at my current job and work long hours. My wife and family realize this may entail the same and maybe more.  Being a judge will not change who I am or how I act. My family understands I may have to be away from home and they are fully behind and supportive of my attempt to become a judge.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders: Certain repeat offenders allow the Judge no discretion on sentencing. Offenders who are convicted of a second most serious, or a third serious offense mandate a sentence of life without parole. 

All other cases involving repeat offenders would be decided on a case by case basis. Factors which I would consider are the seriousness of the offense, the defendant’s prior criminal history, the impact on the victim and the impact upon society. 

b.
Juveniles (that have been waived to the circuit court): Juveniles waived to circuit court jurisdiction generally face serious charges. Fourteen or fifteen year old defendants charged with Class A, B, C, or D felonies can be waived to Circuit Court. Sixteen year olds charged with the same offenses start in Circuit Court. There are some additional situations involving juveniles with prior juvenile records, drug offenses in proximity to a school, possession of firearms on school grounds, and aggravated assault that allow for these juveniles to be waived to circuit court. 

The age of the defendant in question has to be considered. However, it must be balanced with the serious nature of the offense that has been committed. There will be situations where the offense is so serious that it completely outweighs the considerations of the defendant’s age. An example would be a fourteen year old charged with the offense of criminal sexual conduct in the first degree, a Class A felony. This juvenile may need to be treated more harshly than a juvenile charged with burglary in the second degree, a Class D felony.  In the former example, it may be appropriate to sentence the juvenile to a lengthy prison term. In the latter, probation may be the appropriate punishment. 

c.
White collar criminals:  Financial crimes can leave scars as real as those left by violent crimes. The decision is how to balance the victim’s need for restitution with society’s need to punish the criminal. Again, it must be a case by case basis, but a split sentence involving a period of incarceration followed by a probationary period may be the ideal sentence to deal with these two sometimes competing interests.

d.
Defendants with a socially and/or economically disadvantaged background:  Consistency is the key. 

No two cases are alike. Every factor should be considered of course. Some cases have to be treated differently. The case of one who steals for food should not be treated the same as one who steals for drugs. The key difference may lie in the intent of the defendant when committing the offense. 

e.
Elderly defendants or those with some infirmity: There are times when the age and physical condition of the defendant will be a factor for consideration. It may, depending upon the charge, weigh for the application of an alternative sentence such as home detention or weekend time. In some cases the seriousness of the crime outweighs these considerations. It must be noted, however, that even in the situations where an elderly or disabled defendant is sentenced to a lengthy period of incarceration, there is a provision allowing for parole of individuals expected to live less than one year.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  I would disclose the interest to the parties involved. If they chose not to ask me to recuse myself, and I felt that I was free of any impropriety, I would hear the case.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  Professional, patient, courteous and good natured.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  I believe that the rules apply around the clock.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  No, I do not believe that it is appropriate for a judge to become angry.  A judge must maintain control of the courtroom and the litigants. I believe that this can be done without losing self-control. 

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  No.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  John P. Meadors

Sworn to before me this 9th day of September, 2002.

Notary Public for S.C.

MS. BENSON:
Also included in the notebooks for your review is a copy of Mr. Meadors' personal experiences statement.  One final procedural matter.  I note for the record based on the testimony contained in the candidate's Personal Data Questionairre, which was introduced earlier into the record, that Mr. Meadors does meet the constitutional requirements for this position regarding age, residency, and years of practice.

EXAMINATION BY MS. BENSON:

Q.
Mr. Meadors, could you please tell the Commission why that you wish to serve as a Circuit Court Judge?

A.
If it may please the Commission, my grandfather was an attorney.  I have spent my career in the public sector as a prosecutor with Solicitor Giese, primarily, off and on in my career.  I have enjoyed that service.  The timing, quite frankly, seemed to be right when this came up and I've thought about it throughout my career and wanted to be a Circuit Court Judge.  I thought I would be effective and fair, and I would like to try that.  This time seemed to be the appropriate time to do that.  I've always wanted to be a Circuit Court Judge, and I think my background has prepared me to do so.  I would like to continue the work in the public sector as a Circuit Court Judge.

Q.
Mr. Meadors, how do you think that your legal and professional experience that you have had in your career so far, will make you an effective Circuit Court Judge?

A.
As a prosecutor I have dealt with people's problems.  When cases come in, you have victims you deal with, defendants, especially in some of the small counties, the first lawyer a lot of the defendants will see is the prosecutor and a lot of them think that you are their attorney to start with, so I've dealt with victims and defendants.  Initially, of course, we guide the defendants to an attorney and don't talk to them about the case.  But dealing with the problems hands-on in the courtroom, I think, has prepared me in conflict resolution.  In addition, the actual preparing of cases for trial or plea has prepared me, I think, for the trial work of the Circuit Court Judge, both criminal and civil.  I think the vast experience I have had in and out of the courtroom as a prosecutor has prepared me to move onto the bench.

Q.
You mentioned your work has been primarily in the criminal area.  As to civil matters, is there any additional preparation that you think you would want to undertake to help better prepare you to work with civil litigation as a Circuit Court Judge?

A.
Yes, ma'am.  I have done some civil forfeiture work in the Attorney General's office when I was there; the civil forfeiture aspects of DUI and other cases.  So I have had some, very limited, albeit, civil experience.  I have been reading the rules since this process began.  I had read them before, and I'm still trying to understand it.  I have seen as many civil cases as I have been able to.  My view of it is the civil rules are kind of geared toward helping resolve the case without it going to trial.  Both parties open disclosure, making sure there is no abuse of the process on either side, and the civil rules, if they are followed, hopefully by the time you get to the trial level, the issues will be clear.  Sometimes in the criminal court, as many of you all know, issues aren't always presented and a lot of things just pop up, as they do in civil court.  I think the civil rules help structure a resolution if possible, before trial, but if not, the issues may be a little more clearly defined.  I think one question that's being asked by the Bar Committee, and I think one positive thing that I have is I'm not predisposed either way plaintiff or defendant, having never done that. So I think that will help my approach in resolving cases, because I don't really have a dog in the fight either way, not having that history.  I hope that will help me be fair to both sides.

Q.
Are there other areas that you would want to have additional preparation for, prior to becoming a Circuit Court judge?

A.
I have done Family Court matters which has helped me a good bit, and I have practiced in Family Court and handled juveniles down there.  Obviously, you get a lot of situations where juveniles are waived up and there are hearings to waive juveniles back down.  I have kept up with the date sheets as best as I could on the civil cases.  I think my trial work in criminal court has prepared me for the civil trials when we get to that point.

Q.
What would your philosophy be about preparing and drafting orders?

A.
I think what I would do would be ask both sides to give proposed orders, but not in all cases.  I would like to do as many as I could.  I think that would take practice, obviously, I would take whatever the prevailing side would be, if that could be determined -- and I would like to do it if I'm prepared to make a decision.  If not, I would give a date that I would have a decision for them, a definite date, and stick to that.  I would have both sides prepare orders when I didn’t decide, have the prevailing party prepare an order -- run it by the other party beforehand for their perusal before the final copy is submitted to me.

Q.
Mr. Meadors, I would like to shift gears a little bit now and ask some ethical questions.  What do you think is the proper demeanor for a judge?

A.
I think a judge, first and foremost, has to be in control of the courtroom.  I don't think it should come across as a put-down or being arrogant or angry, if you will, but I think the decorum has to be held within the courtroom.  I think that you can do that in a very, and I've seen it done by many of the fine judges in the state, in a way that you know who is in charge.  But it is also done in a very patient, understanding, and informative way, so that if something does happen between the parties, they let them know when they've gone too far; that the message can be conveyed without getting angry.

Q.
Are there ideas that you would have for combating a “robe-itis” kind of situation?

A.
My wife would not let that happen, I can assure you of that.  Hopefully the folks that I have dealt with, that have worked with me, wouldn't let that happen.  If I had this honor, that just wouldn’t happen.  If it did, I think my friends and my family would say, who do you think you are?  You may wear the robe, but nothing has changed.  I really don't think that would happen.  If it did, I hope someone would tell me.

Q.
Mr. Meadors, you and I talked about the one survey received which mentioned your organizational skills. You have discussed at length with me about how you approach organization in your office.  Would you share that with the Commission?

A.
I would be happy to.  Primarily where I've been working in Kershaw County, General Sessions and Family Court everything kind of comes in the door.  When it comes in, we deal with it.  Like I said, you have a lot of contact with the defendants when they come in; you make sure they get screened by a public defender, trial dates are set.  We have dockets that are put out and attorneys are called and we meet with lawyers in advance, so they know what cases are coming up and try to schedule pleas and trials in an orderly fashion, and I have really not had a problem with that.  I think the office runs smoothly.  I am a big “to-do list” guy.  I don't always follow them, but I do that in the morning and try to go down that list with priorities and that is the same way I would approach court as far as guilty pleas on a certain days and trial, and making sure lawyers and, obviously, clients have enough notice where they will be prepared to go forward.

Q.
How would you handle a request that you recuse yourself from a trial?

A.
Just taking it into practical terms, the judge that I've been with mostly for the past year or so has been Judge Kinard and he has situations where either a firm -- his law clerk may be working with a firm in some form or some other obvious conflict, he has always just disclosed it on the record.  And I think that is the first thing and the most important thing, any time there is a conflict you must disclose it to all parties involved.  I think if one side feels that you couldn't be fair, I think you ought to recuse yourself.  The decision to recuse oneself must be weighed against whether someone is obviously trying to get a continuance. You must consider judicial economy and moving cases through.  If someone believes you ought to be recused, I think you ought to do it.

Q.
How would you handle the acceptance of gifts or dealing with ordinary social hospitality?

A.
As I've stated in my statement, I’m sure it's okay, because I've seen a lot of judges at social events and I would like to continue doing that for CLE purposes and being involved in those as such.  Other than that, just ordinary social hospitality I believe is all that would be appropriate.

Q.
Just some housekeeping issues, Mr. Chairman.  Mr. Meadors, have you sought or received the pledge of any legislator prior to this date?

A.
No, ma'am.

Q.
Have you sought or have you been offered any conditional pledges or support of any legislator pending the outcome of your screening?

A.
I have not.

Q.
Have you asked third parties to contact Members of the General Assembly on your behalf?

A.
No, ma'am.

Q.
Have you contacted any members of the Commission?

A.
I have not.

Q.
Do you understand the 48-Hour Rule?

A.
Yes, ma'am.

MS. BENSON:
Mr. Chairman, I would note for the record that the report of the Midlands Citizens Advisory Committee has not been received.  We do have a report from the S.C. Bar Committee on Mr. Meadors that indicates that Mr. Meadors has an excellent reputation for courtesy, compassion, open-mindedness and fairness, impartiality, sensitivity, integrity and temperament.  He is seen as having a good knowledge of the law.  While there was some concern about his lack of civil trial experience, the general opinion was that he had the ability to adjust as a judge.  In addition he possesses the requisite character and ability to be a Circuit Court Judge.  I would also note for the record that any concerns that were raised during the investigation have been covered by the questions today.  Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Thank you, ma'am.  Does any member of the Commission have further questions for Mr. Meadors?  There being no further questions of Mr. Meadors, I would like to thank you for appearing before us this afternoon and for being willing to subject yourself to the process and run for a Circuit Court seat.  I believe this is your first screening and I would like to remind you about the 48-Hour Rule.  The time will be printed on the face of the report itself, and at the time designated, you will be free to contact legislators or have other people contact legislators to seek commitments or pledges.  I remind you that this concludes this portion of our screening process, but up until the time we issue the report and the 48-hour period passes, the commission could reconvene the public hearing and recall you as a witness and ask you further questions to clarify a particular issue that might apply to your candidacy.  With all that being said, again, I thank you for appearing before us today, and I hope you have a safe trip home.

MR. MEADORS:
Mr. Chairman, if I can again say I want to thank all of y'all.  It has been a pleasure.  Thank you, sir.  

(Transcript was continued under a separate executive record.)

CHAIRMAN DELLENEY:
Good afternoon, Judge Dennis.  We have before us The Honorable Steven Dennis who seeks a position with Circuit Court, At-Large, Seat No. 9.  If you would at this time raise your right hand to be sworn.

(STEVEN DENNIS WAS SWORN BY THE CHAIRMAN.)  

CHAIRMAN DELLENEY:
Thank you, sir.  Do you want to make any changes or updates to your Personal Data Questionnaire?

JUDGE DENNIS:
I think I may have indicated that I am a certified mediator.  In the process of filling these forms, I checked and they don't have me on the list, even though I've been through the program.  I'm 99 percent sure I've sent in the forms, but for some clerical reason -- I'm not 100 percent sure that I'm certified, although I think that I'm qualified to be certified.

CHAIRMAN DELLENEY:
Other than that one change that the staff has noted, is there anything else you need to change?

JUDGE DENNIS:
I did give one political contribution after filling this out.  Do you need to know to whom?

CHAIRMAN DELLENEY:
Was he a member of the General Assembly?

JUDGE DENNIS:
He will be next time, yes.

CHAIRMAN DELLENEY:
He was elected the past time?

JUDGE DENNIS:
He was elected this past time. 

CHAIRMAN DELLENEY:
Yes, who was the name?

JUDGE DENNIS:
Gerald Malloy.

CHAIRMAN DELLENEY:
We will note that on your Personal Data Questionnaire.  With the exception of those two changes that we've noted, do you have anything else to change?

JUDGE DENNIS:
No, sir, I do not.

CHAIRMAN DELLENEY:
With those changes, do you have any objection to our making your Personal Data Questionnaire a part of the record of your sworn testimony?

JUDGE DENNIS:
No, sir, I do not. 

CHAIRMAN DELLENEY:
It will be done in the transcript at this point. 

PERSONAL DATA QUESTIONNAIRE

CIRCUIT COURT AT-LARGE SEAT 9

NAME:



Mr. Steven Douglas Dennis

HOME ADDRESS:

450 Hampton Creek Court Columbia, South Carolina 29209

BUSINESS ADDRESS:
P.O. Box 11006 Columbia, South Carolina 29211

E-MAIL ADDRESS:

Judge3333@aol.com

TELEPHONE NUMBER:
(home): (803) 695-1224





(office): (803) 765-2968

2.
Date and Place of Birth:  November 11, 1948, at Columbia, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  I was divorced in April of 1993.  The grounds were one year’s separation and my ex-wife was the moving party.


Children:  Patrick Graham Dennis, age 26, Law Clerk to the Honorable J. Derham Cole, Judge of the Seventh Circuit; and Matthew Conner Dennis, age 23, Student.

6.
Have you served in the military?  I served as a Cadet at the United States Coast Guard Academy from June 1967-October 1967 and was honorably discharged.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


United States Coast Guard Academy, 1967, transfer;


Erskine College, 1967-1969, transfer;


University of South Carolina 1969-1971, B.S. Mathematics;


University of South Carolina School of Law 1972-1975, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.  South Carolina, 1975

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


(a)
Member of Euphemian Literary Society at Erskine College 1967-1969;


(b)
Chairman Human Rights Society at Erskine College 1965-1969;


(c)
Member of Lambda Chi Alpha Fraternity at University of South Carolina 1969-1971.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
2002 A Judge’s Philosophy of the Law – Harvard University, 28 Hours;


(b)
2001 Criminal Trial Skills – American Academy of Judicial Education, 28 Hours;

(c)
For the preceding ten years I have averaged at least 25 hours of continuing legal and/or judicial education.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


(a)
Panel member for “Ethics for Arbitrators and Mediators” sponsored by the South Carolina Bar;


(b)
Taught the Prosecution Clinic at USC School of Law for several semesters;


(c)
Taught Criminal Procedure at the USC College of Criminal Justice;


(d)
Taught Business Law at Columbia Junior College.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, November 11, 1975;


United States District Court for South Carolina, February 10, 1976;


United States Fourth Circuit Court of Appeals, September 24, 1980;


United States Supreme Court, January 7, 1985.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1975-1978
Assistant Solicitor Fifth Judicial Circuit




Prosecuted and prepared criminal cases.


1979-1980
Associate with Holler, Gregory and McKellar




General practice of law including trials in all courts.


1990-Present
Part-time Municipal Judge for the City of Columbia.


1981-1990
Partner in Holler, Dennis and Olive




General Practice of Law.


1990-1995
Sole Practitioner – Law Offices of Steven D. Dennis




General Practice of Law;


1996-Present
Partner, Holler, Dennis, Corbett, Ormond, Plante & Garner




General Practice of Law.



(i) Criminal experience: I have presided over thousands of misdemeanor cases as a M.J.  I have set thousands of bonds on both felonies in General Sessions cases and misdemeanor cases.  I have tried hundreds of criminal cases in my legal career including defending cases for murder, armed robbery, burglary, drug distribution, criminal sexual conduct, and more crimes.  I prosecuted almost every type of criminal case in existence, but never a murder case.



(ii) Civil experience: I have tried relatively fewer civil cases, but still over a hundred, most of which were personal injury or business related cases.  I have represented civil defendants, and I currently have a few such cases, but the great majority of my civil work has been from the plaintiff’s side.

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
20


(b)
state:
 
250

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil: 

50%


(b)
criminal: 
30%


(c)
domestic:
20%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

80%


(b)
non-jury:
20%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
United States v. Egbert Richardson – 939 F.2d 135 (4th Cir. 1991) – This appeal limits the Government’s ability to include relevant conduct of subsequent acts to the weight of drugs to be included at sentencing.

(b)
State v. Ballard – criminal sexual conduct trial in December 2001in Richland County General Sessions Court.


(c)
United States v. Gladys Vasquez Alvarez – drug conspiracy and money laundering trial in U.S. District Court – very complex, lengthy trial;


(d)
State v. Danny Lail – Defended multiple murderer and through legal research convinced the state that the death penalty could not legally be applied;


(e)
State v. Michael Robinson – By use of eye witness identification experts saved Mr. Robinson from a conviction on a charge of armed robbery.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 


(a)
Davie v. Atkinson – 313 S.E.2d 648 (1984) 


(b)
Davie v. Atkinson – 352 S.E.2d 517 (1987) – This case went up on appeal twice in a dispute over hundreds of acres of land that had been taken by fraud in 1921; obviously, issues such as the statute of limitations and the “dead man” statute were significant to this case

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.


(a)
United States v. Egbert Richardson – 939 F.2d 135 (4th Cir. 1991). Our office building burned a couple of years ago and all of our old files were damaged to the point of having to be discarded, so I do not have any briefs available.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Municipal Judge for the City of Columbia 1990-Present: appointed by Columbia City Council.  Misdemeanor criminal jurisdiction up to $500.00 and/or 30 days (with minor exception)

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


We are not a court of record and do not normally prepare written orders.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


1990-Present – Part-time Municipal Judge for City of Columbia.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  Family Court Judge about 1994.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  I taught high school in the school year 1971-1972.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


95-CP-40-2451, The Home Ins. Co. v. J. Ed Holler, et al.(the firm); This was a malpractice suit against the firm.  I was not personally involved.


95-CP-40-4084, Tammy Lee Bryson v. Steven D. Dennis as PR for Estate of Telly Blackwell; I was acting in the capacity of personal representative only.


92-DR-40-3037, Mariellen Dennis v. Steven D. Dennis; This was my divorce.


92-CP-40-3248, Tracie L. Kussro v. Steven D. Dennis as PR for Telly Blackwell; I was acting in the capacity of personal representative.


96-CP-40-2536, Willshire Credit Corp. as Successor to First South Savings Bank v. Ruthie G. Tyler, SC Department of Revenue, Mary E. Mouzon, and Steven D. Dennis; I was named a s a party Defendant to clear a title because I was a creditor.


95-CP-40-2431, State Street Bank as a Trust Company v. The Wallace Partnership et al.; This was a foreclosure action on a piece of property that I owned as a partner.


97-CP-40-3036, L.B. Hilton v. Ruthie G. Tyler et al.; I was named as a party Defendant to clear a title because I was a creditor.


97-CP-40-2011, Federal Financial Company v. The Wallace Partnership, et al.; This was a foreclosure action on a piece of property that I owned as a partner.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  None.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar 1975


(b)
South Carolina Trial Lawyers Association


(c)
National Judges Association

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  None.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:


(a)
Richard Layman



2006 Sumter Street, Columbia, S.C. 29201 


803-771-4642


(b)
Ed Powell



2712 Middleburg Drive, Ste. 206, Columbia, S.C. 29204
803-929-0100


(c)
William Smith



420 Hampton Creek Ct., Columbia, S.C. 29209


(d)
Lester Bates, Jr.



P.O. Box 1485, Columbia, S.C. 29202


803-799-1724


(e)
Dr. James Buggy



4833 Circle Dr., Columbia, S.C. 29206


803-787-0617 

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Steven D. Dennis

September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria and has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might appear; a study of previous screenings; and a check for economic conflicts of interest.  We have no affidavits filed in opposition to your candidacy for election.  And there are no witnesses here to testify.  Do you have a brief opening statement that you would like to make?

JUDGE DENNIS:
If I might.  First of all, Senators, Representatives, Judge Shaw, and other honored members of the Commission, I want to thank y'all and you've all had a long day, too.  It is an honor and a privilege to stand here before you as a candidate for the circuit judgeship.  I applied for this job for one reason.  I want to be a trial judge.  It really is the only thing I do want to be.  I think that I am qualified by legal training, by life experiences, by my temperament, and even by what I believe is appropriate motivation to fill this office. 

My only motivation in being a Circuit Judge is I think it is the best way I might serve the citizens of the state of South Carolina.  It is the only thing I know of that I have the talent for that might benefit the citizens of South Carolina.  It's my belief that a judge, a court, has a job and a duty to assist the people.  We are there for the people.  The law makes a wonderful servant and not such a good master, and I think that's exactly what we are there for -- to see that the people of South Carolina are treated properly and that when they leave the courtroom, they feel like they have been treated properly and had a fair shake; that everyone would listen to them.  I have spent 27 years as a practicing attorney, three of that was as an assistant solicitor.  It was a very active three years.  I came on board when Jim Anders was elected Solicitor.  I was handed 550 cases at that point and there were more coming in every week.  I tried three felony cases in one week in front of Judge Jim Price when I was barely six months out of law school.  I was in the courtroom six to eight hours a day for most of those three years.  I've seen dozens and dozens of Circuit Judges operate and how they operate.  And in addition to that, I've spent the last 12 years as a part-time municipal judge, so I have had an opportunity to test the waters of judgeship, and I like it.  I think I do rather well.  I'm a polite, punctual person.  I believe that everyone should be treated with respect.  I believe that everyone should leave the courtroom with the same amount of dignity that they walked in with.  I also believe in decorum.  I believe that you can do all of that if you handle it properly.  I appreciate you considering me and it is an honor to be here.  Thank you. 

CHAIRMAN DELLENEY:
Answer any questions that our counsel might have for you.

MR. MUSTIAN:
Good afternoon.  Members of the Commission, Judge Dennis has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration, and temperament.  This statement was provided to all Commission Members here earlier and is included in your notebooks.  I have no concerns with this statement, and with the Commission's approval, I would ask that those questions be waived in this hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
It will be done without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Steven Douglas Dennis

Address:

450 Hampton Creek Court, Columbia, South Carolina 29209

Home Telephone:
(803) 695-1224

Work Telephone:
(803) 765-2968

E‑Mail Address:
Judge3333@aol.com

1.
Why do you want to serve as a Circuit Court Judge?  I have spent my professional life as a trial lawyer and I believe I am totally prepared to serve with distinction in this capacity.  I have been a municipal judge for twelve years and I believe I have a talent for being a trial judge.  I therefore have a chance to serve the interests of justice with my knowledge, experience, dedication, hard work and God given talent and skills.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Having been a municipal judge for twelve years, I am familiar with this problem and the only solution to the can of worms is to avoid all ex parte communications.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Assuming that no one has asked for my recusal and that full disclosure has been made, I would still recuse myself if the issue involved the exercise of discretion, but I would likely not recuse myself if the matter was merely pro forma and full disclosure was made. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would grant the motion because courts not only have to be fair, they have to appear fair to the parties and the public.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  First, I would make full and complete disclosure, and inquire about any objections or motions to recuse.  If such a motion were made, I would likely grant it.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I would disclose all gifts of all types from anyone who had even the remotest chance of appearing or being a witness or party in interest before me.  I believe a judge can be a guest at a gathering where a number of people are invited as long as no special consideration is given and the value of the hospitality is incidental to the social purpose of the gathering.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  All such matters need to be reported.  I would counsel with the lawyer or judge to make sure I had not misunderstood the situation and if it appeared that a violation had occurred, I would encourage them to self report, but if they did not, I would report the incident.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  I would resign from all of them to avoid any potential conflicts or other problems.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?  I draft all of the orders that I am required to draft as an attorney.  I never let a law clerk do it and I would prefer to do that as a judge.  However, if time constraints required me to depend upon assistance, I would closely monitor and thoroughly train my law clerk and meticulously revise to assure quality in all my orders. 

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?


I am a prompt person.  In twelve years as a municipal judge, I have never been late to court.  Lawyers and litigants have a right to prompt rulings and delay often clouds the memory, so I would simply work until all pending matters are resolved.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I am basically a strict constructionist.  There are times (only a few) when the particular wording of a law has not entirely considered a certain situation and some interpretation of legislative intent is required to insure that the purpose of the law is carried out, and it would be prudent to use common sense to see that the legislative intent is carried out, but other than that judges should merely apply the law, not make it.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I have been a teacher at every level (except grammar school) and I would volunteer to teach lawyers, students and judges at every opportunity.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  The pressure with family is not too great, but of course, many of our friends are lawyers and a judge must be careful not to be too friendly with any particular lawyer or group of lawyers.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders: The past is the best predictor of the future.  Most of these defendants have been given several chances to change and it is important to protect the public from them.  Obviously each case is different and a variety of factors need to be considered including the nature of the offense, aggravating factors of the offense, age of the defendant, length of time between offenses, the previous sentence, the potential harm to society if the defendant is not incarcerated, and the chance of rehabilitation of the individual defendant.

b.
Juveniles (that have been waived to the circuit court):  The length and type of criminal history along with the particular crime charged are very important factors in these cases.  All reasonable efforts at rehabilitation should be made, but the public needs to be protected.

c.
White collar criminals:  Everyone should be treated equally and white collar criminals are no different.

d.
Defendants with a socially and/or economically disadvantaged background:  These factors should be considered in criminal cases, but a full grown adult is responsible for his actions.

e.
Elderly defendants or those with some infirmity:  These people are vulnerable in jail and can cost the State a lot of money for medical expenses, so some effort to keep them out of jail should be made, unless they are violent or dangerous.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  I own some stocks so I have to be careful that I do not hear cases involving any of those corporations.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?


No, and I never have in the past.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes, and exceeded them.

23.
What do you feel is the appropriate demeanor for a judge?  Calm and controlled at all times is best.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  These rules should apply all the time, but I am human and in private I may become more animated in private than I ever would when acting in my official capacity.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?  Anger is inappropriate for a judge; however, a firmer tone of voice and choice of words can convey volumes while still maintaining decorum.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Steven D. Dennis
Sworn to before me this 9th day of September 2002.

Notary Public for S.C.

MR. MUSTIAN:
Also included in the notebooks for your review is a copy of Judge Dennis's Personal Experience Statement.  One final procedural matter.  I note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into the record, Judge Dennis meets the constitutional and statutory requirements for this position regarding age, residency, and years of practice.

EXAMINATION BY MR. MUSTIAN:

Q.
Judge Dennis, why do you now want to serve as a Circuit Court Judge?

A.
Well, frankly, I think I've answered that, of course.  I think it's the best way that I can be of service to the citizens of South Carolina.  I don't have any particular talent in any other thing.  After becoming a city judge 12 years ago, I find, frankly, that I'm pretty good at it.  I think at the end of a court session I have got a lot of folks who leave the courtroom feeling like they have gotten a fair shake, like they have been heard, like the justice system is in good shape and that we're doing the right thing.  I also think that they're leaving with the best judgments I can give them.  I'm not perfect.  I make mistakes, but I think it is a way I can serve the people.  I could not be a legislator. I'm not a medical doctor; I can't cure the lame, but I think this is a way that I can be of service.

Q.
You discussed some things as far as being a solicitor and your years of practice, but specifically, how has your legal practice and experience in the specific matters that you dealt with, how do you feel that your legal and professional experience would help you to be an effective Circuit Court Judge?

A.
Well, in the 27 years that I have been practicing, I have always been a courtroom lawyer.  I have always tried cases at every level.  I have not done any extensive appellate work, but I think I have done just enough to know what a trial judge needs to do to avoid reading his name right after that reversed on the appellate level.  I work hard.  I'm on time.  I do what I'm supposed to do.  I pay attention to what is going on.  I work all day for a day's work, and I think those are good things for a judge, as well as a practicing lawyer.

Q.
Do you feel that there are any areas that you would need to additionally prepare for in order to be a Circuit Court Judge, and if so, how would you handle that learning?

A.
I could always use some help.  I think everybody could.  In my 12 years as a city judge I hold court approximately two-point something times a week, so it's, roughly, the equivalent of five years of full-time of judging.  So I've had a pretty good opportunity to work out a lot of the rough spots.  But I think I'm maybe a little bit more of a finished product than I might have been, had I not had that opportunity.  Sure, I can use help and I'm sure there are some areas that I'm going to be surprised how difficult they are.  I will tell you the first thing that surprised me when I became a municipal judge:  Nobody every taught me how to set bond.  I mean, there is very little law on it and there is very little assistance.  They just put you in front of the bench up there and trot these people out and say you have to set bond.  I needed some help on that, so I did a lot of research.  I read every case and every statute that I could find on bond setting, so I could improve myself.  I'm sure there are areas that I don't even know I'm weak in yet, that I know I will need help on.

Q.
You've also addressed this earlier as far as the demeanor of the judge, how do you feel a judge should act in the courtroom, especially in dealing with the anger in the courtroom, dealing with parties and attorneys?

A.
We have some of that.  In my little court I have a good number of people who have mental problems, people with substance abuse problems, alcohol problems, criminal and domestic violence cases where emotions run high.  There is a good bit of emotion going on in the courtroom.  I think you diffuse it to start with and you diffuse it by treating people with dignity and respect and by listening to them and actually paying attention as long as it is relevant and not a total waste of time.  I think you also have to have a tone of voice and demeanor to let them know you could change your attitude a little bit if it was necessary.  My dad was a drill sergeant and I can go into that mode if I need to, but, it is much better to diffuse the situation to keep the anger away in the first place, than it is to deal with the results of it.  I think in 12 years, I've had two people throw a fit in my courtroom; one was, mentally ill, obviously, and then the other, I'm just not sure what was going on.

Q.
Thank you, Judge Dennis.  I have a couple of housekeeping questions.  Have you sought or received the pledge of any legislator prior to this date?

A.
I have not.

Q.
Have you sought or have you offered any conditional pledges or support of any legislator pending the outcome of your screening?

A.
I have not.

Q.
Have you asked third parties to contact Members of the General Assembly on your behalf?

A.
I have not.

Q.
Have you contacted any members of the Commission?

A.
I have not.

Q.
Do you understand the 48-Hour Rule?

A.
I do.

MR. MUSTIAN:
Just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today. I would also like to note that the Midlands Citizens Committee has not issued a report on Judge Dennis or on any of the candidates.  I would like to say the South Carolina Bar reported that Mr. Dennis is perceived by his peers as being fair, trustworthy, impartial, patient and having an excellent judicial temperament.  They reported him to have good knowledge of the law and that virtually all of his peers in the survey felt he would an excellent Circuit Court Judge.  Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Does any member of the Commission have any questions of Judge Dennis?  There being no further questions, Mr. Dennis, we would like to thank you for appearing before us today and be willing to subject yourself to the process and pursue a position with the Circuit Court.  And, again, I would like to remind you of the 48-Hour Rule.  When we issue a report on the face there will be a time when the 48 hours has expired and not before that time should you seek pledges or should you have anyone else seek pledges from members of the General Assembly.  If you do, you will be in violation of the 48-Hour Rule.  In addition, this ends this part of your screening; however, up until the time that we issue a report, we could reconvene a public hearing and recall you as a witness to ask you questions about your candidacy which might arise after this date.  Although, it is not very likely, but it has happened before and I will just advise you of that.  I would like to thank you again for appearing before us here today and hope you have a safe trip home.

JUDGE DENNIS:
Thank you, very much.  I appreciate it. 

(Transcript was continued under a separate executive record.)

(Recess transpired.)

CHAIRMAN DELLENEY:
I would like to call the Commission meeting back to order.  We have with us this afternoon Ms. Jane H. Downey who seeks a position as Judge of the Circuit Court, At-Large Seat No. 9.  Good afternoon, Ms. Downey, we are glad to have you here before us today.  If you would, at this time raise your right hand to be sworn.

 (JANE H. DOWNEY WAS SWORN BY THE CHAIRMAN.)  

CHAIRMAN DELLENEY:
Thank you, ma'am.  Have you had an opportunity to observe your Personal Data Questionnaire?

MS. DOWNEY:
I have.

CHAIRMAN DELLENEY:
Do you need to make any changes to it?

MS. DOWNEY:
The only changes I can think of is my six year old turned seven and I've spoke to the Mandatory School for Magistrates in October, and that's about it.

CHAIRMAN DELLENEY:
We will note those changes.  And with the addition of those changes, is there anything else you need to change?

MS. DOWNEY:
Not that I can think of.

CHAIRMAN DELLENEY:
Do you have any objection to our making that Questionnaire a part of the record of your sworn testimony?

MS. DOWNEY:
No, I do not.

CHAIRMAN DELLENEY:
It will be done in the transcript at this point.

PERSONAL DATA QUESTIONNAIRE

CIRCUIT COURT JUDGE, AT-LARGE SEAT 9

NAME:



Ms. Jane H. Downey

HOME ADDRESS:

111 Edward Court, Columbia, S.C. 29205

BUSINESS ADDRESS:
541 Santee Avenue, Columbia, S.C. 29205

E-MAIL ADDRESS:

jdowney@downeylaw.com

TELEPHONE NUMBER:
(home):
803-252-8567





(office):
803-929-0030

2.
Date and Place of Birth:  June 7, 1965, at Glasgow, Kentucky.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married 12/19/92, to Todd Mainsel Downey.  Never divorced.


Children:  Nicholas Bates Downey, 7; Julian Thompson Downey, 2; Todd Mainsel Downey, Jr., 1.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Vanderbilt University, 1983-1984 voluntary transfer to Furman University;


Furman University, 1984-1987 BA, cum laude;


Emory University School of Law, 1987-1990 JD.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina; 1990.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held. 

Emory University School of Law (1987-1990):



Honor Court Judge.
Phi Alpha Delta Justice.

Moot Court Society Special Teams Finalist.

Moot Court Semi-Finalist in the Law Day Competition.

Moot Court Society Member. 


Student Bar Association Representative.


Student Legal Services Caseworker.



Outstanding Young Women of America Recipient.


Furman University (1984-1987):


Pi Gamma Mu International Social Science Honorary.


Participant in Furman Foreign Study Program in The Baltic.


Furman Singers.
10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
Frequent speaker on the subject of the interaction of bankruptcy and family law issues;

(b)
Seminars relative to my specialization certification in bankruptcy and debtor-creditor law;


(c)
Co-authored and edited legal publications.

11. Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

(a)
Taught paralegal course on bankruptcy at Columbia Junior College.

(b)
Collection of Accounts Receivable in South Carolina, May 2002, discussed planning, collection and bankruptcy issues on a procedural and substantive level.

(c)
Cool Tips From the Hottest Domestic Law Practitioners, April 2002, spoke on recent bankruptcy cases impacting domestic law.

(d)
Creditors Rights and Protection of Security Interests in Bankruptcy, February, 2002, instructed attorneys and bank officers on revisions to Uniform Commercial Code.

(e)
Bankruptcy and Probate Law, January 2002, spoke to bankruptcy attorneys on effect of probate proceedings upon existing and future bankruptcy cases. 

(f)
Basic Bankruptcy:  Law and Practice in South Carolina, October 2001, taught general practitioner attorneys and bankruptcy managers the basics of bankruptcy.

(g)
The Ninth Annual Probate Bench/Bar, September 2001, led judges and attorneys on how bankruptcy proceedings may affect probate proceedings.

(h)
Cool Tips From the Hottest Lawyers, April 2001, instructed attorneys about continuing contempt actions in Family Court upon a bankruptcy filing.

(i)
Cool Tips From the Hottest Lawyers, May 2000, informed attorneys about the provisions of the bankruptcy code on dischargeability of property settlement obligations.

(j)
Paralegal Practice in South Carolina, August 1999, discussed with paralegals the bankruptcy practice in South Carolina.

(k)
Cool Tips From the Hottest Lawyers, May 1999, offered attorneys tips on the application of the automatic stay in family law cases.

(l)
South Carolina Collection Law For Attorneys, January 1999, presented in depth analysis of collection law in South Carolina. 

(m)
Residential and Commercial Evictions in South Carolina, October 1998, spoke to attorneys and managers about eviction law in South Carolina.

(n)
South Carolina Collection Law, September 1998, outlined collection law in South Carolina.

(o)
’Til Death Do You Part…or Bankruptcy, Whichever Shall First Occur, August 1998, spoke at South Carolina Bankruptcy Law Association Annual Meeting on bankruptcy and domestic law issues.

(p)
Bankruptcy Law Update, October 1997, asked by the South Carolina Bar to develop program and to moderate presentation, which was tailored for bankruptcy specialists.

(q)
Marketing for the Young Lawyer, October 1997, described my own transition into solo practice and provided marketing tips.

(r)
Rules Pertaining to Obtaining Relief from Stay to Pursue Child and Spousal Support, May 1996, instructed domestic lawyers on bankruptcy rules to obtain relief from the automatic stay to pursue support.

(s)
A Primer on Handling Chapter 7 Bankruptcy Cases-For Lawyers Representing Legal Services and Pro Bono Clients, September 1996, instructed attorneys interested in handling pro bono bankruptcy cases of the favorable federal and state consumer laws.

(t)
Bankruptcy and Domestic Law Under the Bankruptcy Reform Act, 1995 5th Annual Bankruptcy Convention and Seminar, August 1995, informed practitioners and judges of domestic changes within the Bankruptcy Reform Act.

(u)
Domestic Practice: The Continuing Saga of "Hot Tips From the Experts", July 1995, presented via closed-circuit television to 13 statewide satellite locations in SC; lectured on the impact of the Bankruptcy Reform Act upon domestic law.

(v)
1994 This Was the Year That Was 1994:  Bankruptcy Law Update, December 1994, presented via closed-circuit television to 13 statewide satellite sites; described state and federal bankruptcy changes occurring during the year 1994.

(w)
Family Law Update:  Divorce, Custody, Support, Equitable Division & More, September 1994, presented to South Carolina Bar; outlined important bankruptcy considerations for domestic practitioners.

(x)
4001.2 A New Weapon Against Deadbeat Parents, August 1994, presented to the South Carolina Bar.  As speaker, moderator and organizer of the seminar and as a drafter of the local rule, responsibilities included editing versions of the rule, developing the agenda, coordinating speakers, and scheduling the seminar.

(y)
Domestic Practice:  Hot Tips From the Experts, May 1994, presented to South Carolina Bar; topic was entitled "New Bankruptcy Court Rules Regarding Child Support Obligations".


(z)
How to Handle a Chapter 7 Pro Bono Case, October 1993, presented to South Carolina Bar by the South Carolina Bankruptcy Law Association Pro Bono Committee.  Developed topic, and coordinated speakers, video, software package, written materials, publicity, registration and presentation of seminar.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


(a)
Editorial Board for Marital Litigation in South Carolina, 1st, 2nd and 3rd Edition.

(b)
Co-author of The Paralegal Survivor Guide, 1999.
(c)
"Untying the Knot:  Practicing Domestic Law Under the New Bankruptcy Reform Act", American Bankruptcy Institute Journal, Vol. XV, No. 1, February 1996.
(d)
"Practicing Domestic Law Under the Bankruptcy Reform Act", South Carolina Lawyer, Vol. 7, No. 4, January/February 1996.
(e)
"The Power of Persuasion: Convincing Nonconsumer Lawyers to Accept Pro Bono Bankruptcy Cases", Bankruptcy Litigation Newsletter, Vol.3, No. 2, Spring 1995.
(f)
"Practicing Domestic Law Under the Bankruptcy Reform Act", Bankruptcy Litigation Newsletter, Vol. III, No. 4, Fall 1995.
(g)
"Convincing Nonconsumer Lawyers to Accept Pro Bono Bankruptcy Cases", American Bankruptcy Institute Journal, Vol. XIII, No. 10, December/January 1995.
(h)
"Bankruptcy Laws Recognize Special Needs of Children", Consumer Law Letter, Vol. X, No. 1, July 1994.
(i)
Co-author, Local Rule 4001.2, United States Bankruptcy Court for the District of South Carolina, which eases the collection of child support.
(j)
Co-author, "Bankruptcy After Divorce:  I thought we had an agreement," South Carolina Lawyer, May/June 1992.
13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  South Carolina, 1990.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Jane H. Downey, P.A., Columbia, South Carolina, 1997-present.  Practice concentrates in areas of alternative dispute resolution and of bankruptcy and collection law, representing creditors and debtors with an emphasis on adversary proceedings and litigation.

Nelson, Mullins, Riley and Scarborough, L.L.P., Columbia and Greenville, South Carolina, 1990-1997.  Practice focused on bankruptcy law and in particular, domestic law and bankruptcy.  Responsibilities included taking the lead or secondary role representing the interests of creditors, unsecured creditors' committees and debtors in medium to large cases.


My experience in bankruptcy court litigation is vast.  I have trial experience, motions experience and settle most of my cases.  A detailed listing of my cases would be voluminous. I usually appear in bankruptcy court more than once a week, and my caseload is ever changing.  I encourage you to speak with my colleagues, the 2 judges, the Office of the United States Trustee or the Chapter 7 and Chapter 13 Trustees about my ability and my experience.  My experience in bankruptcy court encompasses application of state law, as bankruptcy law often applies applicable state law.  My experience in state court over the last 5 years has involved scattered lawsuits and motions, mostly in the area of collections matters, installment sales contracts and foreclosure.  I have some experience with personal injury cases, judicial dissolution of a business, and also lemon law cases, which incorporate tangential issues, such as fraud, conversion and the UTPA.  I have represented plaintiffs and defendants.  I have been appointed and selected as a mediator or arbitrator in various state court cases.  I do not have criminal experience, so I would need to review criminal law, ask for assistance from other judges and would prefer to have a law clerk with criminal experience.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  BV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Approximately 3 times a week.


(b)
state:

Probably once a quarter.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

95%


(b)
criminal:
 0%


(c)
domestic:
 5%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

0%


(b)
non-jury:
100%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Hovis v. Summit Security Services, Inc. (In re Air South Airlines), 99-80297W; the case involved discovery, contested motions and went to trial with testimony of witnesses from out of state and resulted in an order favorable to my client.


(b)
Steele v. Assey (In re Steele), 00-80251W; case involved very technical interpretation of a specific code section and the judge ruled in my client’s favor.


(c)
In re Willis, 00-11170B; contested litigation involving even testimony of my client’s domestic attorney and the order in my client’s favor will impact chapter 13 cases filed solely for domestic reasons.


(d)
In re RDM Group, LLC, 01-13158W and 01-02443W; case involved closing down a music night club in Columbia, which was highly publicized by the media.


(e)
Campbell v. Electric City Printing Co. (In re Chenoweth), 97-80048W; this was the first complicated case I handled in sole practice and discovery even took me to Washington, DC.  I was responsible for eventually settling the case a year after it was filed.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.


(a)
Anderson v. Walker, United States District Court for the District of SC, entered May 7, 2002; 4:01cv813-25


(b)
Anderson v. Glidden, United States District Court for the District of SC, entered October 14, 1999; 4:99-1337-22

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  N/A

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  N/A

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  N/A.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No, except that nearly 2 years ago my dog was picked up by the pound.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


Presently, I am involved in an appeal.  I represent Cindy Webster.  Her ex-husband filed Chapter 11 bankruptcy and then converted his case to Chapter 7.  Tom Vernon, Esq. filed a claim in the bankruptcy court on behalf of Ms. Webster.  The Trustee first objected to the claim and then approved it, and the bankruptcy court signed an order approving the claim.  During the course of the bankruptcy, Mr. Vernon filed a complaint seeking to prevent the child support the debtor owed to Ms. Webster from being dischargeable.  The court held the debt is in the nature of support and is nondischargeable.  The debtor filed several other lawsuits essentially seeking the same relief, to discharge his child support obligation and was unsuccessful.  Eventually, the debtor filed a lawsuit against me, Ms. Webster, Mr. Vernon and Ms. Webster’s California domestic attorney (the debtor is now living in CA), again seeking to discharge his child support obligation by arguing the proof of claim Mr. Vernon filed violated the discharge injunction.  I, representing all the defendants, filed a motion to dismiss the lawsuit, which Judge Bishop granted.  Mr. Gilliam has appealed Judge Bishop’s ruling to the United States District Court for the District of South Carolina.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None other than use of my firm’s copier, paper, postage.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
Certified specialist by the South Carolina Supreme Court in bankruptcy and debtor/creditor law.

(b)
Certified by American Bankruptcy Board of Certification in business bankruptcy (certification not recognized by South Carolina Supreme Court).


(c)
Admitted to South Carolina Bar, United States Court of Appeals for the Fourth Circuit, United States District Court for the District of South Carolina.

(d)
Richland County Bar Association.

(e)
South Carolina Bar Association

(f)
South Carolina Bankruptcy Law Association: Past Member of Board of Directors (1993-2000), Past President (1998-1999), Past Vice-President (1997-1998), Past Secretary (1996-1997), Past Treasurer (1995-1996), Past Chair and Member of Convention and Seminar Planning Committee, Incorporating Attorney, and Past Chair of Public Service Committee (1993-1995).

(g)
American Bankruptcy Institute.
(h)
Previously a Foreclosure Commissioner for U.S. Department of Housing & Urban Development.

(i)
Federal Bar Association.

(j)
South Carolina Women’s Lawyers Association

(k)
Certified Mediator by the United States District Court for the District of South Carolina.

(l)
Certified Mediator by South Carolina Supreme Court. 
(m)
Certified Arbitrator by South Carolina Supreme Court.

(n)
Midlands Mediation Network: Past Vice-President, and Past Member of Board of Directors.
46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Received Certificate of Appreciation on September 4, 2002 at the City Council Meeting from the Mayor and from City Council for the City of Columbia for work performed while on the Citizens Advisory Committee for Community Development.


(b)
Citizens Advisory Committee for Community Development, At-Large Appointee, City of Columbia, past member.


(c)
Volvo Tennis League (off and on since 1990).


(d)
Board of Directors Incarnation Lutheran Child Development Center, past member.


(e)
Accept Pro Bono referrals from the South Carolina Bar Association.


(f)
Volunteer at First Presbyterian Church, Columbia South Carolina nursery.


(g)
1996 recipient of the Claude M. Scarborough, Jr. Pro Bono Award for Outstanding Legal Assistance to the Poor.


(h)
1994 Recipient of the William E.S. Robinson Public Service Award, presented by the South Carolina Bankruptcy Law Association.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:


(a)
James C. Harrison, Jr.



923 Calhoun St., Columbia, S.C. 29201


779-2211


(b)
Irene Tyson



1416 Ivy Lane, Columbia, S.C. 29204



787-7452


(c)
John Timothy Stack



1119 Pinecroft Drive, West Columbia, S.C. 29170-3138
765-5218


(d)
Marion “Bam” Gressette



BB&T Trust Department



1901 Assembly Street, Columbia, S.C. 29201

251-1318


(e)
Janet B. Haigler



Finkel & Altman



P.O. Box 1799, Columbia, S.C. 29202


765-2935

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Jane H. Downey

September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria and has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might appear; a study of previous screenings you may have been involved in; and a check for economic conflicts of interest. We have no affidavits filed in opposition to your candidacy for election.  And there are no witnesses here to testify today.  Do you have a brief opening statement that you would like to make?

MS. DOWNEY:
I just appreciate all the support that I received in the decision to seek the candidacy and I know it's been a long day for y'all coming off of a Thanksgiving holiday, so thank you for your indulgence. 

CHAIRMAN DELLENEY:
We appreciate you being here.  If you would answer any questions our Counsel, Ms. Thrower might have for you.

MS. THROWER:
Thank you, Mr. Chairman.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Ms. Downey has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration, and temperament.  This statement was provided to all Commission Members here earlier and is included in your notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask that those questions be waived in this hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
It will be done without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Jane H. Downey

Address:

111 Edward Ct., Columbia, S.C. 29205

Home Telephone:
803-252-8567

Work Telephone:
803-929-0030

E‑Mail Address:
jdowney@downeylaw.com

1.
Why do you want to serve as a Circuit Court Judge?  To contribute to my community by effectively administering justice in a timely fashion through thoughtful and well-reasoned orders based upon applicable standards of law, economic efficiency and public policy.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?


Not if I am elected judge.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I would prohibit ex parte communications other than something as a request for an extension of time or a continuance if moving counsel already had consulted and obtained the consent of the other party.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I do not anticipate having a conflict since I have been in solo practice for the past 5 of my 12 years practicing law.  I do not have any ties with members of the legislature which would require my recusal.  If for some reason the parties believed I needed to recuse myself, I would consider the request.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Most likely, I would grant the motion.  I would not grant the motion if I felt the only reason for the motion was to delay the case or to cause harassment or expense to the other party or parties.  For example, if I felt the party was simply forum shopping, I might deny the request.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would recuse myself nless I had the consent of the parties.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  Unless ethical rules exist otherwise, I would feel comfortable attending the function but not accepting a gift.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would discuss the situation with the judge and if not resolved, report the situation to the appropriate judge.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  Not to my knowledge.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders? Ordinarily, I would ask the prevailing party to draft a proposed order, allow the opposing party or parties to review the proposed order and to submit it to me by e-mail or on disk.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?

I would use a docketing system for followup, which is what I do now in my law practice.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Judges are a separate branch of the government, whose job is to interpret the laws, not to make the law.  I agree with orders that extend, set, enforce and promote public policy consistent with the laws that have been written by the legislature.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I would like to meet with other judges on a regular basis to ensure our rulings are not inconsistent.  I would like to continue to be a guest speaker at bar or civic functions as invited.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  Yes, just as other professions and roles of responsibility do.  Keeping a balance is something I continue to strive for daily. It seems there are so few hours in the day, that to accomplish what I want to achieve personally and professionally, I have to be very efficient and disciplined.  I would attempt to keep my work at work and my home at home, although I look forward to making new friends and acquaintances as a result of the new position.  I hope not to cause my family any burden by the position, and so far, my family is excited by the opportunity.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:  I would uphold the law and would not make concessions or give more chances to the offender.

b.
Juveniles (that have been waived to the circuit court):  I would uphold the law and would consider recommendations of the guardian and of the parents.

c.
White collar criminals:
  I would uphold the law; a crime is still a crime and public sentiment is not to be tolerable, particularly when the victims are innocent and numerous.

d.
Defendants with a socially and/or economically disadvantaged background:  I would give consideration to this factor in deciding whether the punishment should be rehabilitative or punitive, but I would uphold the law.

e.
Elderly defendants or those with some infirmity:  I would uphold the law, and I would consider the purpose of the punishment and the mental or physical capacity associated with the crime.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No, not to my knowledge.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Yes, if I felt I could be impartial, and after I had disclosed my interest and the parties had consented.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No, not to my knowledge.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  To respect the parties and counsel, allowing them to be heard, but to abide by the constrains of the law after thoughtful consideration of all arguments and being temperate but stern when necessary.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  At all times, twenty-four hours a day, seven days a week.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?   Anger is inappropriate; other means such as speaking sternly but rationally may be appropriate.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None other than incidental, nominal expenses, such as for copies and postage.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Jane H. Downey

Sworn to before me this 9th day of September 2002.

Notary Public for S.C.

MS. THROWER:
Also included in the notebooks for your review is a copy of the candidate's Personal Experience Statement. I would also like to note for the record that the testimony contained in the candidate's Personal Data Questionnaire meets the constitutional requirements for this position regarding age, residency, and years of practice.  Now, Ms. Downey, I have a few questions for you.

EXAMINATION BY MS. THROWER: 

Q.
Why would you like to serve as Circuit Court Judge?

A.
I believe that serving as a Circuit Court Judge is a lot of the court extension of the practice that I have to date.  I have been an attorney at Nelson Mullins starting in 1990 and thereafter – in 1997 I went into private practice by myself, mostly in bankruptcy.  And one of the skills that you have to have in bankruptcy practice is negotiations; so with that, I became a mediator and arbitrator, was certified in each of those areas, and thoroughly enjoy conducting the mediations and arbitrations. And I feel that serving as a Circuit Court Judge is an extension of the ability that I have shown as an arbitrator, and I enjoy it.  I also feel that being a Circuit Court Judge would be a good way to give back to my community in a way that I would enjoy.  I don't feel that I have constraints as far as the fact that I can be impartial.  I won't show favoritism.  Having been in bankruptcy practice, I don't have a strong plaintiff or defendant background or reputation.  I feel that serving as I have in the litigation areas, that I can show a good temperament and all of those areas I think, plus the character that a judge has, are things that I can reflect and serve my community well by doing.

Q.
Thank you, Ms. Downey.  Based upon your legal experience and practice thus far, are there any areas that you feel you might need to additionally prepare for and how would you go about for that additional preparation?

A.
The most obvious area would be in the criminal area.  That certainly is going to be my weakness.  I think that -- not everyone can have experience in cases in every single area of the law, plus have all of the other characteristics that a judge might acquire.  I would certainly feel comfortable if I had a law clerk who was experienced in criminal law, or if I had another judge that I could go to with questions.  I would, of course, like to taper into the criminal practice just as, you know, other judges may feel inexperienced in other areas, I think that criminal law would be where I would be the most inexperienced.

Q.
Thank you, Ms. Downey.  Just a few questions dealing with administration.  How would you handle drafting of the orders as a Circuit Judge?

A.
My preferences for drafting orders would be for the prevailing party to draft an order.  I think there would be certain times when it would be appropriate to have a form order or a short order drafted.  And in other cases, that I think an appeal could be expected and maybe a longer -- or maybe it would be a new area of the law or something that would require more than just a short form order.  But in most of the cases I would like for the prevailing party to at least do a draft of the order which I would, of course, review and agree to before signing.  I think in this day of technology it would work well to have the orders e-mailed to me, if possible.

Q.
What method or procedures would you use to ensure that deadlines are met by you and your staff?

A.
That has been something that I have carefully had to address in my own practice, as I am in a solo practice.  I use the written calendar and I also use a computerized docketing calendar and I docket deadlines in advance or warnings, you know.  It is not always the day of the hearing, but I will docket on my docket that I need to prepare for something and I would, of course, do that in the judicial practice as well. 

Q.
I'm going to move to the areas of ethical issues and ask you some questions regarding ex parte communications, acceptance of gifts, and that sort of thing.  What is your philosophy regarding ex parte communication?

A.
I think there are a few times that ex parte communication might be accepted, And that would be if somebody had a family emergency and they needed to call for a continuance; something had to do with scheduling, perhaps in a temporary restraining order situation.  But for the most part, I think that ex parte communications should be prohibited, and if they are necessary, I think that communication with the other pro se party or lawyer should be done as soon as possible.

Q.
Thank you.  On the subject of recusal, what deference would you give to the party that requested your recusal?

A.
I would try to analyze the reason for the request.  If it was simply to judge shop or to delay a trial, something that was inappropriate, I might deny the request.  If I felt the request were legitimate and there was any appearance of impropriety, I would most likely recuse myself.

Q.
Thank you.  And what standards would you set for yourself regarding the acceptance of gifts?

A.
If it were a situation where I would have received the gift, ordinarily not having been a judge, for example, if the occasion were appropriate or the relationship is appropriate, then I would accept a de minimis gift.  But if it is a situation that I feel as though that I might be getting the gift because I was a judge, I don't think that would be appropriate.

Q.
Ms. Downey, do you belong to any organizations that discriminate?

A.
I do not.

Q.
And you addressed this in your sworn affidavit, but could you please tell the members of the Commission what you think the appropriate demeanor for a judge is?

A.
I believe that the first characteristic of a Judge needs to be that of respect.  I think every person is deserving of their day in court.  I think a judge needs to adhere to time lines and deadlines and the number of hours in the day for the court, without being disrespectful to the parties. I think that temperament is very important, and I think it is important to let everyone speak, but to set certain standards and limitations on that.  I don't feel that anger is appropriate, but I do feel sternness can be appropriate.

Q.
Thank you.  Ms. Downey, you disclosed in your Personal Data Questionnaire that there is a civil appeal that you are involved in right now.  Would you tell the Commission a little bit about that and the status of the case?

A.
Certainly, I will.  I represent a woman named Cindy Webster and she did not sue me, but her ex-husband who was on the other side of the case sued me and her domestic lawyer in South Carolina and her domestic lawyer in California.  And he -- the man's name is William Gillium.  William Gillium was a very wealthy man down in Charleston, and he filed Chapter 11 bankruptcy.  That bankruptcy later converted to Chapter 7.  He thereafter moved to Telluride and then to California.  Just about every time that he is about to go to jail for not paying his child support, at least that is my impression and understanding, he will file another action in the South Carolina Bankruptcy Court to be able to tell the Family Judge in California that judge cannot proceed because there are proceedings pending in the South Carolina Bankruptcy Court. 

So my understanding is that when he ran out of actions to file, that he then sued the judge in California, as well as several attorneys in California, and just before the hearing on the motion to dismiss, he dismissed the action himself, came down to South Carolina, and filed a lawsuit against me and Tom Vernon who was Cindy Webster's domestic lawyer here and Bob Levens, who is her domestic lawyer in California.  The action was for violating the discharge injunction for filing a proof of claim.  Whereas everyone knows, you file a proof of claim as far as the bankruptcy case. That has nothing to do with the discharge injunction; and secondly, you only violate the discharge injunction if the person has refused to discharge it.  Since this was child support there was no discharge of that obligation.  So I filed a motion to dismiss the action, and Judge Bishop granted my motion to dismiss.  I represent all of the defendants.  I contacted my malpractice insurance carrier.  It decided that it would be appropriate for me to represent myself and the other defendants in the action.  Judge Bishop granted the motion to dismiss, and Mr. Gillium has appealed that action. it has, within the last month probably, been referred to the district court which is where bankruptcy court appeals go first.  Because Mr. Gillium is representing himself pro se, it is going to a magistrate.  Mr. Gillium asked that it not go to the magistrate, and the district court denied that motion, so that it is pending.

Q.
Thank you very much.  I'm just going to move on to a few housekeeping questions.  Have you sought or received the pledge of any legislator prior to this date?

A.
Never.  Have not.

Q.
Have you sought or have you been offered any conditional pledges or support of any legislator pending the outcome of your screening?

A.
No, I have not.

Q.
Have you asked any third parties to contact Members of the General Assembly on your behalf?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
No.

Q.
And would you please explain to the Commission your understanding of the 48-Hour Rule?

A.
My understanding is that I must wait 48 hours after the Commission gives its report before I can seek support votes.

MS. THROWER:
Thank you, Ms. Downey and thank you Mr. Chairman.  I have no further questions.

CHAIRMAN DELLENEY:
Thank you Ms. Thrower.  Does any member of the Commission have any questions of Ms. Downey?  Very well.  Ms. Downey, we again appreciate your willingness to appear before us today and to seek a position on the circuit court.  And again, I would like to remind you of the 48-Hour Rule.  We issue a report and it will have the date and time at which the 48-hour time period will expire.  It is not before that time that you would be able to seek commitments or have anybody seek commitments from Members of the General Assembly prior to that time.  This concludes this portion of your screening; however, at any time the Commission so desires, we could reconvene the public hearing and recall you as a witness if we find it necessary to ask you any further questions about your candidacy, although, it s not very likely.  In any event, I will remind you of that and thank you again for appearing before us here today, and I hope you have a safe trip home.

MS. DOWNEY:
Thank you very much.  

CHAIRMAN DELLENEY:
Do I hear a motion to go in executive session.  All in favor. 

(Transcript was continued under a separate executive record.)

(Concluded at 5:16 p.m.
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PUBLIC SESSION

CHAIRMAN DELLENEY:
We'll get started this morning.  Do I hear a motion to go into executive session?  

JUDGE SHAW:
Second it.

CHAIRMAN DELLENEY:
All in favor. 

 (Transcript was continued under a separate executive record.)

CHAIRMAN DELLENEY:
Good morning, Judge Manning. 

JUDGE MANNING:
Good morning, sir.

CHAIRMAN DELLENEY:
We have before us this morning Judge Casey Manning who seeks a position with the Court of Appeals, Seat No. 6. 

(L. CASEY MANNING WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Do you want to make any updates or changes to your Personal Data Questionnaire?

JUDGE MANNING:
Yes.  I was informed that a gentleman from Florence who was a defendant in a murder case that I tried about a year or so ago sued me in Federal Court.  I never received any information, but the SLED check revealed this, and that is the only update I think I need to make.

CHAIRMAN DELLENEY:
We noted that.  Any other changes that need to be made?

JUDGE MANNING:
No, sir.

CHAIRMAN DELLENEY:
Do you object to our making your Personal Data Questionnaire a part of the record of your sworn testimony?

JUDGE MANNING:
No sir.

CHAIRMAN DELLENEY:
It will be done in the transcript at this point.

Amended PERSONAL DATA QUESTIONNAIRE

COURT OF APPEALS, SEAT 6

NAME:



Mr. L. Casey Manning

HOME ADDRESS:

6116 Lakeshore Drive, Columbia, S.C. 29206

BUSINESS ADDRESS:
P.O. Box 192, Columbia, S.C. 29202

E-MAIL ADDRESS:

cmanningj@scjd.state.sc.us

TELEPHONE NUMBER:
(home):  803-787-4790





(office):  803-576-1773

2.
Date and Place of Birth:  December 7, 1950, at Dillon, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Divorced 8-16-02, LaVerne Manning moving party, Richland County Family Court, one-year separation.


Children:  Charlotte, age 22, Student; 
Casey, Jr., age 21, Student; and Morgan, age 12, Student.

6.
Have you served in the military?  N/A

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


1969-1973
USC, BA Degree from the College of Social Behavioral Sciences


1974–1977
USC, Juris Doctor

8.
List the states in which you have been admitted to practice law and the year of each admission. Also list any states in which you took the bar exam, but were never admitted to the practice of law.  South Carolina, 1977

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Univ. of South Carolina Law School – Juris Doctor, May 1977


Univ. of South Carolina–Bachelor of Arts in Political Science & History 1973

Basketball Scholarship (1969-1973)

Freshman Academic Award (1970-1971)

Outstanding Young Man in America (1973)

Scholar Athlete (4 years)

Univ. of South Carolina Outstanding Senior Award (1973)

Who’s Who Among Students in American Colleges & Universities (1973) 

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
08-21-97
Judicial Conference (SCCA)


(b)
09-07-97
Group Facilitator in General Jurisdiction Course, Reno


(c)
01-23-98
13th Annual Criminal Law Update (SCB)


(d)
05-13-98
Circuit Judges Association (SCB)


(e)
06-29-98
1998 Orientation for New Circuit Court Judges (SCCA)


(f)
07-06-98
Bur. Of Justice Faculty Development Workshop, Reno


(g)
08-13-98
1998 Annual Conference (SCTLA)


(h)
08-20-98
Annual Judicial Conference (SCCA)


(i)
09-13-98
Facilitator in Essential Judicial Skills Course, Reno


(j)
01-22-99
14th Annual Criminal Law Update


(k)
05-12-99
Circuit Judges Conference


(l)
06-28-99
Circuit Judges Orientation School


(m)
08-19-99
Judicial Conference


(n)
01-21-00
15th Annual Criminal Law Update


(o)
05-10-00
Circuit Judges Conference


(p)
08-03-00
2000 SCTLA Convention


(q)
08-16-00
Annual Judicial Conference


®
01-26-01
16th Criminal Law Update


(s)
05-09-01
Circuit Judges Conference


(t)
07-02-01
2001 Orientation School for New Judges


(u)
08-23-01
Annual Judicial Conference


(v)
01-25-02
17th  Criminal Law Update


(w)
05-01-02
Annual Judicial Conference


(x)
07-08-02
Circuit Judges Conference


(y)
08-01-02
2002 SCTLA Convention

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


09-17-97
Group Facilitator in General Jurisdiction Course, Reno, Nev

`
09-13-98
Group Facilitator in Essential Skills Course, Reno, Nev


Presiding Judge for Drug Court


1998-2002
Annual participant at S.C. Judicial Conferences (Civil Junkyard and new developments)

12.
List all published books and articles you have written and give citations and the dates of publication for each.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


State Court of South Carolina, 11-9-77;


United States District Court, 6-15-82;


United States Court of Appeals, Fourth Circuit, 1989.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated. Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1979 – 1983
Attorney and Counselor at Law, Dillon County – private practice;


1980

Part-time Instructor, Florence-Darlington Technical College;


1983-1989
S.C. Assistant Attorney General;


1988-1989
Chief of Prosecutions;


1989-1994
Partner, Walker, Morgan & Manning, Lexington, S.C.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  BV

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
3%


(b)
state:

97%

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

40%


(b)
criminal:
50%


(c)
domestic:
10%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

20%


(b)
non-jury:
80%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  None.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  None.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  Yes.  Elected Circuit Court Judge, Fifth Judicial Circuit 2-1994

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
State v. Tamika Groms, 343 S.C. 248, 540 S.E.2d 99.  Verbal Order from the bench regarding the burden of proof by which a defendant must establish a “credible history of criminal domestic violence” in order to obtain earlier parole eligibility date provided by §16-25-90(Supp 1999)

(b)
Kathy Gibson v. Spartanburg School District #3. Court of Appeals Opinion No. 3102)


(c)
State v. William Ernest Downs Jr.  (Death Penalty)


(d)
City of Columbia vs. Pic-A-Flick Video, Inc.  (Supreme Court Opinion No. 25113)


(e)
State vs. Cutro.  Routine.  (Bail Order)

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


S.C. Assistant Attorney General – Appointed 1983-1989;


Bar Examiner – 1992 – Appointed.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


1993 to present - Host Communications – Master Talent Fee Agreement


Color Analyst for University of South Carolina Basketball Team

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  
S.L.E.D. Agent – 1973-1974

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  N/A

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details


(a)
Complaint and Answer attached:  William Porcel vs. William P. Walker, Jr.,

S. Kirkpatrick Morgan, Jr. and L. Casey Manning, individually and as partners in the partnership of Walker Morgan and Manning; and Walker & Morgan, Attorneys at Law, a law firm.

Amended:  This matter was resolved in December 1999.


(b)
Complaint and Answer attached:  Raymond Burroughs, Jr. vs. William P. Walker, Jr., S. Kirkland Morgan, Jr., and L. Casey Manning, individually and as partners in the partnership of Walker, Manning & Morgan; and Walker, Manning & Morgan, Attorneys at Law, a law firm. 

Amended:  This matter was resolved in January 2002.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No. No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No. No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give titles and dates of any offices you have held in such groups


(a)
S.C. Bar Association (1977 – Present)


(b)
S.C. Bar – Criminal Law Secretary (Chairman 1987-1988)


(c)
American Bar Association


(d)
S.C. Trial Lawyers Assn. – National Minority Delegate

(e) Greater Columbia Chamber of Commerce, Sports Committee (1973-74)

(f) Richland County Bar Association

(g) S.C. Bar Board of Law Examiners (1992)

(h) S.C. Bar Special Committee on the Judiciary (1991-92)

(i) S.C. Commission on Judicial Conduct

(j) S.C. Sentencing Guidelines Commission (1996 – Present)

(k) Hearing Masters, Rules on Judicial Discipline & Standards (7-94 – 12-98

(l) United States Court of Appeals

(m) United States District Court, District of South Carolina

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
S.C. Special Olympics (1989 – 1996)

(b) S.C. Athletic Hall of Fame (1989 – Present


(c)
Columbia Tip-Off Club (1989 – Present (President 1991-1992)


(d)
University of South Carolina Bi-Centennial Committee (1998 – 2001)

(e)
Children’s Justice Force Committee


(f)
Citizens Summit Steering Committee

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  Since 1993, I have signed a Master Talent Fee Agreement annually to do Basketball Color for the University of South Carolina Basketball Team.

48.
Personal References:


(a)
Charlie Vance, III, Executive Vice President, Carolina Community Bank



Post Office Box 1106, Dillon, S.C. 29536

(b) James G. Bogle, Jr.


6523 Olde Knight Parkway, Columbia, S.C. 29209

(c) Jack W. Lawson, Jr.


Post Office Box 309, Florence, S.C. 29503

(d) Barbara Scott, Clerk of Court

Richland County Judicial Center

1701 Main Street, Columbia, S.C. 29201


(e)
William P. Walker, Jr.

Walker, Morgan & Kinard, LLC

Post Office Box 949, Lexington, S.C. 29071

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  L. Casey Manning

Date:  September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused primarily on nine evaluative criteria and has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might appear; a study of previous screenings; and a check for economic conflicts of interest.  We have no affidavits filed in opposition to your candidacy for election, and there are no witnesses here to testify.  Do you have a brief opening statement that you would like to make, Judge?

JUDGE MANNING:
No.

CHAIRMAN DELLENEY:
If you would, Judge, answer any questions that our Counsel, Ms. Thrower, would have. 

MS. THROWER:
Judge Manning has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  The statement was provided to you all and included in your notebooks.  I have no concerns with Judge Manning’s statement, and with the Commission's approval, I ask that the questions be waived and that the statement be entered into the record at this time.

CHAIRMAN DELLENEY:
It will be done without objection.

Amended Sworn Statement to be included in Transcript of Public Hearings

Full Name:

L. Casey Manning

Address:

Post Office Box 192, Columbia, SC 29202

Home Telephone:
803-787-4790

Work Telephone:
803-576-1773

E‑Mail Address:
cmanningj@scjd.state.sc.us

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Always be vigilant in avoiding the first “inkling.”

Amended:  Canon 3(B)(7) covers ex parte communications.  Every litigant or lawyer should have their cases heard according to the rules of law.  This involves avoiding even the appearance of impropriety and a judge should not do or say anything that suggests one side has some ad

Ex parte communications are proper under certain circumstances.  For example:

(1)
Scheduling motions to be heard

(2)
Administrative purposes

(3)
Emergencies – TR)

(4)
Agreement of all parties

(5)
When authorized by law.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  If there’s any doubt, then there’s no doubt, and you recuse.

Amended:  Canon 3(E) governs disqualification.  A judge shall disqualify himself in a matter in which his impartiality might reasonably be questioned.  One should inform all parties involved in a case of any special or close relationship with any lawyers, litigants, witnesses or facts known to the judge that would make one side or the other hesitate to go forward.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Secularly sacred.  Yes, without hesitation.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I don’t accept gifts.  No one ever offered anything.  Hospitality – depends on relations or friendship – I don’t accept anything.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Report it to proper authorities.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?  Read file, read law and status conference cases.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  My philosophy is to have no philosophy on “judicial activism.”  Judges should decide issues as fairly as possible on a case by case basis.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  Participate in seminars and speak to non-political groups on occasion.

14.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  Keep work separated from personal life.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  Yes.  (See list of activities in PDQFORM No. 45)

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

Start with (c), go to (a), and consider (b) to resolve a fine point.

(c)
should be given the greatest weight, then (a) and finally (b)

a)
The use and value of historical evidence in practical application of the Constitution:

b)
The use and value of an agency’s interpretation of the Constitution:

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

Amended:  I would give the most weight to the use and value of documents produced contemporaneously to the Constitution, because these documents show the original intent of the drafters.

Next, I would consider the value and use of historical evidence in practical application of the Constitution.  Precedent and trends cannot be ignored because these explain the how and why of early interpretation and application of the law.

Then, I would consider the value and use of an agency’s interpretation of the Constitution because deference should be shown, from a historical basis, for a governmental entity that by law is charged with the responsibility to carry out practical and legitimate state interest.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  All grants of authority to other levels of government flow from the State level in our Constitution and Statutes.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?  The patience of Job and follow the Golden Rule.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  24-7.

25.
Is there a role for sternness or anger in meetings with attorneys?  Yes.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None at this time.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
30.
Have you contacted any members of the Judicial Merit Selection Commission?  Yes, to tell of my interest.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ L. Casey Manning

Sworn to before me this 9th day of September 2002.

Notary Public for S.C.

MS. THROWER:
I have also included in your notebooks for your review a copy of the candidate's Personal Data Questionnaire, which was introduced earlier into the record, and provides that the candidate meets the constitutional requirements for this position regarding age, residency, and years of practice.  Judge Manning, just a few questions for you.

EXAMINATION BY MS. THROWER:

Q.
Since you have elected since 1994, have your thoughts and impressions changed?

A.
I thoroughly enjoyed being on the bench for nine years as I have -- I think I'm probably more tolerant, probably my judicial temperament has gotten better, I guess, gotten soft in a lot of ways in my old age, so to speak.  Patient has grown on me since on the bench for the last nine years.

Q.
Why do you want to now serve on the Court of Appeals?

A.
I think I would do a good job to be blunt and honest about it.  I was in the A.G.'s office for five years and another small firm for nine years and having ridden the circuit, I think I bring not necessarily unique talents, but good background and I think would help know how do a good job and probably would make my mother happy too, I guess, is a good way to say it.

Q.
Thank you, Judge Manning.  Moving into the area of ethics, what is your philosophy regarding ex parte communications?

A.
I practiced in Dillon, South Carolina and I worked every day with the Honorable Bill McLeod in Family Court and every day I used to see judges maybe three or four times a week and it never entered into my mind to say anything ex parte.  I guess I was sort of raised in the law. Every litigant, every witness has his right to have his case decided on the law in the courtroom.  It looks bad for anyone to feel something was unfair on the case they have before a judge or a tribunal.

Q.
On the subject of recusal, what deference would you give a party that requested your recusal?

A.
If there is no doubt there -- you don't let lawyers run you off of the case -- but you don't want anybody to feel afterwards they didn't win because of some feelings that you had or some information that the judge received outside of the boundaries of the courtroom.  If there is any question at all, I typically recuse myself.

Q.
Thank you, Judge Manning.  What is your policy regarding the acceptance of gifts?

A.
Nobody has ever offered me anything.  You just don't do it.  It is one of those things that's a no, no.  It looks bad; it appears bad, and you just don't accept them.  There are some circumstances in Charleston, I've known somebody for 40 years to pick up the tab for lunch if they are not appearing before you, you just don't do it, it is just wrong.

Q.
Judge Manning, you've addressed this in your sworn testimony.  What do you think is the appropriate demeanor for a judge?

A.
Have patience, concern and be kind to everybody involved, perhaps more so to the litigant than to the lawyers.  The lawyers ride the train every day, they understand how things work.  The common ordinary citizen that doesn't always have the keen understanding of how things work in the courtroom, I pay particularly deference to litigants, witnesses, and jurors.  

Q.
Judge Manning, in the study of the application of materials you indicated two suits had been initiated against you since your last screening.  Tell the Commission about those suits and how they were resolved.  The first suit was William Porcel.

A.
First of all, I think I was sued after I took the bench.  Porcel's case was when I was with Walker Morgan and Manning.  I never worked on the case, didn't know hardly anything about.  It was a liability I was kept in and it resolved approximately a year or so.  The second Raymond Burroughs was another case with the law firm and was more on me than anything else, but that was also resolved, I think, in the beginning of this year.

Q.
That matter was settled?

A.
I'm sorry, settled, resolved.

Q.
Thank you.  Now moving on to a few housekeeping matters.  Have you a sought or received the pledge of any legislator prior to this date?

A.
No, ma'am.

Q.
Have you sought or have you been offered a conditional pledge of support by any legislator pending the outcome of your screening?

A.
No, ma'am.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No. 

Q.
Have you contacted any members on the Commission?

A.
I think I called somebody in the Calhoun Building sometime four or five months ago.

Q.
Explain to the Commission your understanding of the 48-hour rule.

A.
After you are screened out of this Commission, you can not seek a pledge or a commitment from any legislator for a period, or wait at least 48 hours before you start working, I guess is the simplest way.

MS. THROWER:
Thank you.  I have no further questions, Mr. Chairman.

CHAIRMAN DELLENEY:
Does anyone from the Commission have questions for Judge Manning?

EXAMINATION BY JUDGE SHAW:  

Q.
How do you intend to prepare yourself for the entirely different work on the Court of Appeals?

A.
Believe it or not, growing up in Dillon County, you grow with up with the written word.  I would say that in Dillon there wasn't much else but to do but read, and so I have always had this love for the written word.  You work real hard and you read and go and find time and time again and you really do become a consensus builder.  So with that I was fortunate too.  Because as a circuit judge it is one thing to make all of the decisions yourself, but when you work with other ladies and gentleman on the bench, you have to give a little, take a little, and be a consensus builder.

CHAIRMAN DELLENEY:
Does anyone else have any questions of Judge Manning?

EXAMINATION BY SENATOR RITCHIE:

Q.
On the Court of Appeals when you are interpreting other trial court judges and opinions and constitutional issues, what do you feel is the judicial branch to the executive branch to the legislative branch of statutory interpretation?

A.
The history of this state is legislative dominated.  You must consider the law as passed by the legislature, formed by the Constitution.  When you talk about the executive branch, the history of this state is traditional the governor being not the strongest position in the state government, a legislature always dominated and a tremendous deference you must give to the law enacted by the legislators, enacted by the people.  Unless there is a specific deference, unless there is a time deference to the legislature first judiciary, and I hate to say that, but that has worked practically in the history of the state, in my opinion.

SENATOR RITCHIE:
Thank you.

CHAIRMAN DELLENEY:
Any further questions?  Judge, we would like to thank you for being here today and, of course, you know the process well.  You understand the 48-Rule where you cannot seek pledges from members of the General Assembly or have anyone seek pledges from the General Assembly until 48 hours after we issue a report.  The report will have on it’s face when that 48-hour period expires and at that point in time you're able to seek pledges; before that time, you can't.  This ends a portion of your screening; however, if the Commission so desires, we can recall you as a witness and reconvene a public hearing and ask you questions and receive clarification or amplification of any issue that we might have.  Of course, that's not likely to happen. Appreciate your willingness to serve on the bench and your willingness to seek a position on the Court of Appeals.  We hope you have a safe trip back home.

JUDGE MANNING:
Thank you, sir.  I appreciate those kind words, and thank you all so very much.

CHAIRMAN DELLENEY:
Thank you, sir.  We have before us this morning P. Michael DuPree who seeks a position as Master in Equity for Charleston County.  Mr. DuPree, if you would at this time raise your right hand to be sworn. 

P. MICHAEL DuPREE WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Do you need to make any changes to your Personal Data Questionnaire?

MR. DuPREE:
I do not believe so at this time.

CHAIRMAN DELLENEY:
Do you object to our making your Personal Data Questionnaire a part of the record in your sworn testimony?

MR. DuPREE:
No, sir.

CHAIRMAN DELLENEY:
It will be done in the transcript at this point. 

PERSONAL DATA QUESTIONNAIRE

MASTER IN EQUITY FOR CHARLESTON COUNTY

NAME:
 


Mr. Michael DuPree

HOME ADDRESS:

1505 Headquarters Plantation Drive, John’s Island, S.C. 29455

BUSINESS ADDRESS:
Ninth Circuit Solicitors Office 





101 Meeting Street, Charleston, S.C. 29401

E-MAIL ADDRESS:

Mike@SCSolicitors9.org

TELEPHONE NUMBER:
(home):  (843) 559-3949





(office):  (843) 958-1911

2.
Date and Place of Birth:  November 10, 1962
, at Charleston, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on July 26, 1997, to Sherry Harper DuPree.


Divorced 1984; moving party Dedra DuPree, family court Richland County, One-year separation;


Divorced 1995, moving party P. Michael DuPree, Family Court Charleston County, One-year separation;


Children:  Megan Victoria DuPree, age 19, student, Clemson University; and Alexis Harper DuPree, age 2.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Newberry College, 1981-1985, Bachelor of Arts in Political Science Degree, University of South Carolina School of Law, 1985-1988, Doctorate of Juris Prudence.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  State of South Carolina, 1988

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Kappa Alpha Order 1981-1985; Recording Secretary, Senior Advisor

Blue Key National Honor Society, 1985

Phi Delta Phi Legal Fraternity, 1987-1988

Intern for United States Senator Strom Thurmond, 1984

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
The South Carolina Solicitors Association Annual Conference for the last five years;

(b)
The Continuing Legal Education Criminal Law Seminar held annually in Charleston, S.C.;


(c)
Completed specialized course in prosecuting drug cases given by The National College of District Attorneys.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

I have conducted meetings and sessions for various law enforcement agencies regarding case law and criminal statutes.  This also includes 4th amendment search and seizure laws which is a very big topic for legal arguments in most criminal cases.  I have given numerous lectures to schools and citizen groups.  I have appeared on television on behalf of the Solicitors office to discuss current drug laws. 

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, 1988;


United States District Court, 1997;


Appointed Special Assistant United States Attorney by the Honorable Rene Josey, 1997.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Jan 1989 to Apr 1990

Family Court Prosecutor, Ninth Judicial Circuit Solicitor’s Office: Responsible for prosecuting juveniles including all forms of crime from murder to truancy.

Apr 1990 to Apr 1992

DUI/Felony DUI Prosecutor, Ninth Judicial Circuit Solicitor’s Office:  Prosecuted felony DUI’s involving death and great bodily injury including all DUI’s third and above.

Apr 1992 to Jul 1993 

Drug Prosecution Unit Prosecutor, Ninth Judicial Circuit Solicitor’s Office

Jul 1993 to Nov 1999

Chief of the Drug Prosecution Unit, Ninth Judicial Circuit Solicitor’s Office:  Prosecuted between 400 and 500 criminal warrants per year.  Conducted jury trials in all major areas of criminal law including murder, armed robbery, burglary, and violation of narcotics laws.  Supervised five assistant solicitors prosecuting narcotics law violations.  Conducted training sessions and meetings with area law enforcement agencies regarding 4th amendment search and seizure issues.

Nov 1999 to Present

Senior Assistant Solicitor, Ninth Judicial Circuit Solicitor’s Office:  Team leader for docket coordination including supervision of nine assistant solicitors, scheduling and prioritizing pleas, prioritizing trials, meeting with judges to discuss cases, coordinating trials and pleas with the Public Defender’s office and with the Clerk of Court.  Responsible for conducting jury trials in all major areas of criminal law including murder, armed robbery, criminal sexual conduct, and drugs.  Prosecute between 400 and 500 criminal warrants per year. 


I have not been before the Master-In-Equity since law clerking in law school.  However, since being in the Solicitor’s Office I have risen from working at Family Court prosecuting juveniles to being in charge of numerous attorney’s in the Solicitor’s office.  I have also been involved in civil forfeiture hearings.

15.
What is your rating in Martindale-Hubbell?  Listed in Martindale-Hubbell but not rated

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:  None


(b)
state:  Practically everyday for the last five years. 

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:  


(b)
criminal:  100% criminal 


(c)
domestic:

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:  Average of seven jury trials per year


(b)
non-jury:  It is hard to determine, as I am responsible for as many as 300 cases pending representing roughly 225 guilty pleas per year. 


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  In seventy-five percent of the cases I am sole counsel with twenty-five percent being chief counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
State v. Sean Darnell Nelson:  The defendant, a thirty-one year old New York native was sentenced to life in prison after a jury found the defendant guilty of robbing a North Charleston cab driver on January 17, 2001.  The victim in the case gave a description of the defendant and picked the defendant out of a photograph line-up.  The victim was robbed of sixty dollars.  The defendant’s prior record consisted of a prior armed robbery in Charleston County and convictions in New York State of weapons violations, drug possession, and robberies. 

(b)
State v. Eric Samuel:  In November of 2000 the defendant lured the Postmaster into the lobby of the Adams Run Post Office claiming he had trouble opening his post office box.  The defendant pulled a knife and cut the victim.  The defendant stole seven hundred and ten dollars from the Post Office.  The defendant stated at trial that he spent most of the money buying crack cocaine.  The defendant was convicted by a Charleston jury of armed robbery, and assault and battery of a high and aggravated nature.  The defendant was sentenced to life in prison based on his prior record. 

(c)
State v. Stephon L. Green:  In January 1999 the defendant and several other men burst into the victim’s mobile home as she was sleeping with her two small children.  The defendant dressed in all black and a ski mask, demanded money or he would kill the victim and her children.  A neighbor testified she saw the defendant and others go into the home and she called the police.  The victim’s common law husband and his brother arrived at the scene.  The defendant fired shots from his car as he tried to flee.  A police cruiser blocked his path.  The defendant fled and was caught fifteen minutes later hiding under a trailer wearing all black and a cast on his arm.  The defendant was convicted by a jury and sentenced to thirty years for burglary first, kidnapping, attempted armed robbery and the use of a weapon during commission of a violent crime.  This case is significant because it was a conviction for a home invasion, one of the first in Charleston County.  This home invasion was the first in a string of home invasions.

(d)
State v. Stephon L. Green:  In January 1999 the defendant in a string of home invasions broke into the victims home on Kings Grant Lane in Charleston County.  The defendant wearing a mask and armed with a pistol kicked the door down with three other men.  The victim tried to notify police when she was hit on the head with the gun.  The gun went off and fired a shot into the wall.  The victim was threatened with rape and that her son would be killed.  The defendant was found guilty by a Charleston County jury of armed robbery, kidnapping, and burglary first, and assault and battery of a high and aggravated nature.  The defendant received a life sentence. 

(e)
State v. James Reonard Green:  In July 1999 the victim was in bed watching television with his girlfriend when a car with five people in it fired a shotgun into the victim’s bedroom.  The gunshot hit the victim and missed his girlfriend who ironically was the defendant’s cousin. The victim died. Four of the people in the car testified against the defendant.  A fight between the defendant and the victim’s brother caused the incident.  After shooting into the victim’s residence the defendant drove to another neighborhood and fired several rounds from the shotgun into another residence.  This incident caused damage to the house.  The defendant and co-defendants were arrested shortly thereafter trying to hide.  The defendant was found guilty of involuntary manslaughter, assault of a high and aggravated nature, and two count of discharging a firearm into a dwelling.  The defendant received a twenty-five year sentence.  This case was significant because of the number of defendant’s, the amount of evidence used, and the number of witnesses and expert witnesses.  


I used these cases though there are many others to show the commission my knowledge and ability to try major cases.  These cases involved numerous witnesses, expert witnesses, evidence and legal argument.  All five cases took several days to try as well as weeks of preparation.  

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  None.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not Applicable.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?


No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  
Stevens Shipping & Terminal Stevedoring, 1999-present.  Stevedore and checker.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No, I have not contacted anyone for the purpose of seeking pledges before the formal screening.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Charleston Chapter of the Fraternal Order of Police;


(b)
South Carolina Solicitors Association;


(c)
South Carolina Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Holy Trinity Greek Orthodox Church, Parish Council Board Member;


(b)
Coach, Little League Football.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have enjoyed every aspect of being a prosecuting attorney.  I have been a dedicated and loyal public servant for almost fourteen years.  I have enjoyed being an advocate for the victim’s of crime and seeing that justice is served on those who have broken the law.  I am at the stage of my career where the next step is to serve on the judiciary.  I am mindful of the need to have judges on the bench who are not only qualified, but who show fairness and equal justice under the law.  I have strived for this in my career as a prosecutor.  Not everyone is happy with the decisions a judge, attorney, or juries may give but I have always been fair with my decisions.  As a judge I would want all parties to believe and feel they received a fair trial.  In the course of my career, I have had defendant’s say that they know that I am just doing my job to prosecute them and victims who are happy with a decision I have made to not prosecute.  There are very few members of the bar who have the courtroom experience that I have.  I know all aspects of the courtroom from arguing before a judge and jury, questioning witnesses, cross-examining witnesses, and making opening arguments and closing summations before a jury.  I am familiar with handling a large caseload of very important cases.  As part of my job assignment, I am in charge of supervising other attorneys and their caseloads.  Furthermore I am in charge of scheduling the trial docket.  I say these things to impress upon the commission that I am more than capable to handle all aspects of being the Master-in-Equity for Charleston County.

48.
Personal References:


(a)
Ralph Hoisington, Solicitor, Ninth Judicial Circuit

101 Meeting Street, Charleston, S.C. 29401 

(843) 958-1911


(b)
Thomas M. Kutyla, Jr., Assistant Vice President

Bank of America

315 Folly Road, Charleston, S.C. 29412 

(843) 720-4960


(c)
Andrew J. Savage, III, Attorney 

15 Prioleau Street, Charleston, S.C. 29401

(843) 720 7470


(d)
J. Stephen Schmutz, Attorney 

24 Broad Street, Charleston, S.C. 29401

(843) 577-5530


(e)
John Keener 

Owner-Charleston Crab House Restaurants 

145 Wappoo Creek Drive, Charleston, S.C. 29412 
(843) 795-1963

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Michael DuPree

August 31, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service as an equity judge.  Our inquiry has primarily focused on nine evaluative criteria, which has included a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; as well as a check for economic conflicts of interest.  There are no affidavits filed in opposition to your candidacy or to your election.  Do you have a brief opening statement that you would like to make?

MR. DuPREE:
Not at this time.  I would just like to thank the Commission for taking me out of the order of Master in Equity candidates this afternoon and seeing me now.  I'm in the middle of a murder trial. I want to thank you for taking me out of turn.

CHAIRMAN DELLENEY:
We appreciate that.  If you would answer any questions our Counsel might have for you.

MS. HARWELL-BEACH:
Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Mr. DuPree has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration, and temperament.  This statement was provided to all Commission members here earlier and is included in your notebooks.  I have no concerns with this statement, and with the Commission's approval, I ask that those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
It will be done without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

P. Michael DuPree 

Address:

1505 Headquarters Plantation Drive 




Johns Island, South Carolina 29455

Home Telephone:
(843) 559-3949

Work Telephone:
(843) 958-1911

E‑Mail Address:
Mike@SCSolicitor9.org

1.
Do you plan to serve your full term if appointed?  Yes.

2.
Do you have any plans to return to private practice one day?  I have been a public servant for over thirteen years at the Charleston County Solicitors Office. 

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My personal view is to avoid such contacts. There are times when ex-parte communications/petitions are filed with the court.  These are exceptional cases/circumstances and would have to be looked at on a case-by-case basis.  Ex-parte communications should be limited to scheduling and administration matters. 

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  My personal belief on recusal is not to reside over cases where there is an actual conflict of personal interest involving either a party or issue.  If there were an apparent conflict of interest which would not affect my judgment after disclosure to the parties, I would consider any objections made by the litigants before deciding whether to proceed or not.  Again this must be considered on a case-by-case basis.  Regarding former associates or partners, these types of cases could not be heard until sufficient time has passed to make sure there are no apparent conflicts.  Lawyer/legislators may present a conflict since they vote to elect members of the judiciary.  That being said my ethics are above reproach and I would hope that my judicial rulings and standards would be acceptable to all parties. 

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would give great deference to the objection in making my decision.  If I did proceed I would explain my reasons on the record.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not except gifts or hospitality knowingly except from close relatives.  In thirteen years and eight months as a prosecutor and public servant for Charleston County I have never accepted any gifts or hospitality except from relatives.  I also would not hear cases involving close friends or relatives. 

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  It is ones duty to report such conduct to either the Ethics Committee for Lawyers or The Judicial Ethics Commission. 

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  I have helped in fundraising at the Greek Festival held annually in Charleston.  The proceeds help the church and the surrounding neighborhood.  I contributed to the political campaigns of David Schwacke for Solicitor, Charlie Condon for Attorney General, and Mark Sanford for Governor.  I worked on Ralph Hoisington’s campaign for Solicitor for Charleston and Berkeley County.  I have also contributed to the Republican National Committee.  I have contributed to the South Carolina State Troopers Association.

11.
If appointed, how would you handle the drafting of orders?  I would issue written instructions to the attorney or side I select to prepare the order.  This order would then be sent to the opposing party or pro-se litigant before the order is prepared.  This will ensure fairness and that my actual order would be followed.  In addition I would prepare my own order based on facts and rulings that are in the record. 

12.
If appointed, what method would you use to ensure that you and your staff meet deadlines?  I use a daily/weekly calendar, which is monitored by my secretary and myself. 

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  My personal views are that the legislation branch makes the laws.  The Judiciary applies the law to the facts presented in a given case.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I would participate in activities that promote the administration of justice.  I would aid the legislature and various court related agencies in what could make the courts work more efficiently.  

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  My caseload as a Senior Prosecutor tends to be a heavy caseload with very serious cases, i.e. murder, armed robbery, burglary.  I always make time for my family.  Furthermore I make it a point not to discuss cases outside a formal courtroom setting when I socialize with close friends and family.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases that appear before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.  I have not been before the Master-In-Equity since clerking in law school.  A majority of my law clerking experience was based in real estate and civil actions.  My career as a prosecutor has taught me to think on my feet and apply the law to the facts of the case.  I feel I would have no problem learning the various laws and aspects that apply to the Master-In-Equity position.

21.
What do you feel is the appropriate demeanor for a judge?  A judge should be reserved and unassuming.  A judges’ conduct should make all litigants and attorney’s feel that they are being treated with respect and not degraded or ridiculed. 

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  This rule applies seven days a week, twenty-four hours a day. 

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No, I have not contacted anyone for the purpose of seeking pledges before the formal screening.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No, I have spoken to all members of the local delegation only for the purpose of introducing myself.

29.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ P. Michael DuPree

Sworn to before me this 4th day of September, 2002.

Notary Public for S.C.

MS. HARWELL-BEACH:
Also included in the notebooks for your review is a copy of Mr. DuPree's Personal Experience Statement.  I want to note for the record that based on the testimony contained in Mr. DuPree's Personal Data Questionnaire, which was introduced earlier, Mr. DuPree meets the constitutional and statutory requirements for this position regarding age, residency, and years of practice.  Mr. DuPree, I have a few questions for you.

EXAMINATION BY MS. HARWELL-BEACH:

Q.
The first one is:  Why do you want to serve as Master in Equity?

A.
I think as I told the Lowcountry Citizens Committee it is the next step, I believe, in my career as a lawyer.  I have been prosecutor for over 14 years and I think the next step is the judiciary.  I think a Master in Equity is a good place to start at this time, seeing that all of my or most of my time has been spent in a trial courtroom being a prosecutor.  But I also think that having that experience and I don't think that would be a problem carrying over to a Master in Equity position mostly civil work. I think that would be the next step and I don't think -- I know there is probably some questions about, you know, this guy has done nothing but prosecution, but I think having the knowledge and the experience that I have has helped in that and will help be a Master in Equity.

Q.
And, of course, you did mention your experience has been primarily criminal?

A.
Yes.

Q.
You have been in the Solicitor's office for some time?

A.
Yes.

Q.
Based upon your legal experience and practice thus far, do you feel there are any areas in which you will need additional preparation prior to taking on the job of Master of Equity and what would you do to make that extra preparation?

A.
When I came up here a few weeks ago to take the test for Master in Equity, I did study the previous advance sheets, as well as the Bridge the Gap on Masters in Equity.  One of the young attorneys in the office gave me things so I could study.  So I studied for sometime, and I think when I came and took the exam, observed and looked at the test questions, I could have probably answered all of them.  I think we only had to answer four in that short period of time.  I answered the four, but I could have answered all of them.

Q.
What standards would you set for yourself regarding ex parte communications?

A.
I don't believe ex parte communications are allowed except in certain situations where you are setting up hearings where one attorney may call to set up a hearing, but other than that, ex 

parte communications should not be allowed.

Q.
What deference would you give a party requesting your recusal?

A.
I think at that point I would look at why they are asking for the recusal.  I would discuss it with both parties and if there seems to be a problem in my mind and a problem with the parties thinking I would be biased, I would go ahead and recuse myself.  I think that would probably be the safest bet.

Q.
And what philosophy would you have with regards to the acceptance of gifts?

A.
I don't believe gifts should be accepted except from family members like at Christmas or birthdays.  I have been a prosecutor for 14 years and I have never accepted anything from any defense attorney or any victim that I may have helped in prosecuting.

Q.
And Mr. DuPree, although you did address this in your sworn affidavit, can you please tell the members of the Commission what you think is an appropriate demeanor for a judge?

A.
I that a judge should be reserved at all times.  I think a judge -- I guess the word or the thought I'm thinking -- a judge should not be pompous and arrogant.  They should be reserved.  They should be humble.

Q.
Thank you.  Just a few housekeeping questions and we will be done unless the Commission has some questions.  Have you sought or received the pledge of any legislator prior to this date?

A.
Not at all.

Q.
Have you sought or been offered any conditional pledges or support of any legislator pending the outcome of your screening?

A.
No.

Q.
Have you asked third parties to contact Members of the General Assembly on your behalf?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
I think the only people I have contacted are those not on the local delegation, who I have introduced myself to so that they can put a face to a name.

Q.
And do you understand the 48-Hour rule?

A.
Yes.

Q.
The report will be issued and you wait 48 hours until you request or seek pledges?

A.
Yes.

Q.
One other note, The Lowcountry Citizens Committee did recommend P. Michael DuPree as a candidate for Charleston County.  And I think that is all, unless you want to add something.

A.
No, I don't think I have anything further.

MS. HARWELL-BEACH:
Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Does any member of the Commission have any questions for Mr. DuPree.

EXAMINATION BY MR. FREEMAN: 

Q.
Mr. DuPree, you have appeared before a lot of Circuit Court judges certainly over your 14 years.  Which one, in your mind, had the best temperament and why would you say that?

A.
Richard Fields, Judge Fields.  Judge Fields had an office on the bench when I was just starting out, and he was very patient even with young attorneys.  Even as I became more experienced, he was always pleasant to litigants.  He was always pleasant to the defense and the prosecution.  He never lost his temper.  He never had anything bad to say about anyone.  So I would think it would be Judge Fields.  I mean, he was a good judge to practice before and a very good judge to learn in front of. 

MR. FREEMAN:
Thank you.

CHAIRMAN DELLENEY:
Any other questions?  Mr. DuPree, I would like to thank you for being here today.  And of course you understand the 48-Hour Rule.  You are in a little different position since candidates for Master in Equity deal with only the delegation members, but nevertheless you are not to seek any commitments prior to 48 hours after we issue the report.  The report will have on it the date and the time that the 48 hours will end at which time you will be free to seek commitments.  I remind you that this ends this portion of your screening; however, at any time up to the date the report matures and becomes the final report, the Commission could reconvene the public hearing and recall you as a witness and continue questioning if we thought we needed an amplification on any issue or better understanding on any issue of some other answer from you.  Having said that, have a safe trip to Charleston and good luck in your murder trial.

MR. DuPREE:
Thank you.

(Transcript was continued under a separate executive record.)

CHAIRMAN DELLENEY:
Good morning, Judge Buchan, how are you?

JUDGE BUCHAN:
I am fine, Mr. Chairman.  How are you?

CHAIRMAN DELLENEY:
We have before us, Judge Mary E. Buchan, who seeks a position on Court of Appeals, Seat No. 6.  If you would at this time, please raise your right hand to be sworn.

(HONORABLE MARY E. BUCHAN WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Thank you, Judge.  Do you want to make any changes to your Personal Data Questionnaire?

THE WITNESS:
The only addition I would make is on the list of complaints.  I believe I stated that I was unaware of what had happened on the Holloran complaint.  That was dismissed, because it was a legal matter without a request for a response from me.

CHAIRMAN DELLENEY:
Thank you, ma'am.  Do you object to our making the Personal Data Questionnaire part of the record of your sworn testimony?

THE WITNESS:
I do not.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

COURT OF APPEALS, SEAT 6

NAME:



Ms. Mary E. Buchan

HOME ADDRESS:

273 Country Club Road, Marion, South Carolina 29571

BUSINESS ADDRESS:
Post Office Box 63, Marion, South Carolina 29571

E-MAIL ADDRESS:

mbuchanj@scjd.state.sc.us

TELEPHONE NUMBER:
(home):  (843) 423-6283





(office):  (843) 423-5141

2.
Date and Place of Birth:  September 26, 1952, at Mullins, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 15, 1982, to Ernest McCray Graham, Jr.


Never divorced.


Children:  David McCray Graham (step-son), age 32, educator; Rebecca Earl Graham (step-daughter), age 27, office manager; and Martha Alison Graham, age 15, student.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Presbyterian College:  1969 to 1973; BA;


University of South Carolina: Summer, 1972; one class for extra credit;


University of South Carolina: various dates from 1974 to 1977; attended on a part-time basis while teaching earning credits toward Master’s degree; no degree earned; left to attend law school;


University of South Carolina Law School: 1977 to 1980; JD;


University of Nevada/Reno: have attended two classes; no degree earned.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  South Carolina, 1980

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Presbyterian College:



Cardinal Key Honor Sorority: 1972, 1973;



Freshman Orientation Board: member, 1970; co-chair, 1971;



Student Activities Committee: dates unknown;



Whitten Village Volunteers: dates unknown;



Women’s Council: secretary, 1972; president, 1973.


USC School of Law:



Phi Delta Phi Legal Fraternity, dates unknown

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
Various seminars offered through SC Bar-CLE;


(b)
Scientific Evidence course, Reno, Nevada.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


(a)
Family Court Judges Annual Meeting, Computers in the Courtroom;

(b)
Speaker, Horry County Bar Family Court Annual Seminar, 1993;


(c)
Judge, various state and one national High School Mock Trial Competitions;


(d)
Speaker and co-panelist, various state and local Guardian ad Litem training seminars;


(e)
Bridge the Gap, 1996, Handling Family Court Appointments;

(f)
Chief Judges’ Seminar, 1997, Scheduling Problems and Conflicts;

(g)
Family Court Judges Annual Meeting, 1998, Race and Gender Sensitive Issues;

(h)
South Carolina Trial Lawyers Association, co-panelist, 1998, Valuation of a Professional Practice;


(i)
South Carolina Bar Winter Meeting, 1998, co-panelist, Joint Custody Considerations;


(j)
Family Court Judges Annual Meeting, 1999, Post-Trial Motions in Juvenile Hearings;


(k)
Children’s Law Office, CLE, 2000, Handling Court Appointments in Family Court;


(l)
Family Court Judges Annual Meeting, 2000, general facilitator.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Courts: 11/12/80;


U.S. District Court, District of South Carolina: 03/27/85.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


For a brief period after my graduation from law school, I continued to clerk for the Columbia law firm of Kennedy, Price, Kosko & Coffas.


From my admission to the bar until March 1982, I worked for Timothy G. Quinn in his Columbia office and managed his Marion office.  Both his Columbia office and his Marion office engaged in the general practice of law.


In March 1982, I began practicing with Edward W. Whittington, Jr. in Mullins, South Carolina as Whittington & Buchan, Attorneys.  Although my practice dealt primarily with domestic matters, we were a general practice, and I also handled real estate, commercial, civil and probate matters.

15.
What is your rating in Martindale-Hubbell?  If you are currently a member of the judiciary, list your last available rating.  My last available rating was BV.

16.
What was the frequency of your court appearances during the last five years?

(a) federal:
only two cases

(b) state: 

remaining cases

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

14%


(b)
criminal:
1%


(c)
domestic:
85%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

less than one-half of a percentage point


(b)
non-jury:
remainder


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Prevatte v. Prevatte, 297 S.C. 345, 377 S.E.2d 114 (Ct.App, 1989)  This case was handled from inception through an appellate remand and subsequent appeal.  The issues included novel issues regarding common-law marriage, circumstantial proof necessary for a fault-ground divorce and alimony.

(b)
Marion County DSS v. Rowell:  I was appointed counsel in this action for termination of the parental rights of a parent with limited intelligence.  It is significant to me because the parent retained her parental rights and received substantial assistance to improve her living and parental skills.

(c)
Turner v. Turner:  This case was important and difficult because my client suffered from residual difficulties and disabilities from a closed-head injury.  Preparation and presentation was difficult and stressful because of the importance that she receive alimony and a fair share of the assets.

(d)
Riad v. Diamond:  I was appointed as the Guardian ad Litem by the judge in a neighboring county for three children who were the subject of a custody action between extended family members.  The children’s mother had been killed by the father, who was incarcerated.

(e)
Rabon v. Southern Bell Telephone and Telegraph, et al.  This action was a wrongful death action in federal court where the Plaintiff’s son had died when his dirt bike hit a guy wire.  The case settled before trial.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

(a)
Prevatte v. Prevatte, 87-MO-08 (Ct. App., filed January 28, 1987)

(b)
Prevatte v. Prevatte, 297 S.C. 345, 277 S.E.2d 114 (Ct. App. 1989)

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  I have been a Family Court judge since May 1992.  I was first appointed and then elected later the same month.  Family Courts are of limited jurisdiction as set forth by statute.  Our jurisdiction is with matters of divorce, separate support and maintenance, support and property issues incidental to the marriage relationship, child custody and visitation, child support, abuse and neglect of children and vulnerable adults, juveniles, minor abortions, name changes and domestic violence.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Poston v. Poston, 331 S.C. 106, 502 S.E.2d 86 (1998);


(b)
Dixon v. Dixon, 336 S.C. 260, 519 S.E.2d 357 (Ct. App. 1999);


(c)
Holloran v. Holloran, 98-UP-533, filed November 30, 1998:  This case continues to have significance because Mr. Holloran continues to be so very unhappy with the result.


(d)
Eisenmann v. Eisenmann:  This case remains one of the most significant cases I have heard because it remains the most tragic.  Two professionals were involved in a contested divorce and custody action after one of them was involved in a horrible automobile accident which left that party with significant residual disabilities.  The injured party’s family members got involved, with the divorce and custody action resulting.  Both of the parties and their children suffered immeasurably.


(e)
Jane Doe and John Doe v. SCDSS:  Fictitious names are used because this is an adoption case.  The child adopted first came before the Court in a removal case against the biological mother for abuse and neglect.  At that time, the child had such severe physical disabilities and developmental delays that medical experts felt she would not live past her first birthday.  I heard most of the DSS abuse and neglect cases and was very familiar with the child’s condition.  In another county, this case was set before me as an adoption.  I recognized the child’s name.  The love and faith and goodness of the Plaintiffs had truly transformed the child and that child’s prognosis.  The case is significant because it is one of the few with a truly happy ending in Family Court.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? I was unsuccessful in my bid for the Court of Appeals, Seat 3, in 1999.  Although I was found qualified by the Commission, I was not nominated.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  From 1973 until 1978, I taught school in Union, South Carolina (one year) and Pelion, South Carolina.  In Union, I taught Language Arts; in Pelion, I taught English, reading, math and one year of geography.  While attending law school, I clerked for Kennedy & Price (later Kennedy, Price, Kosko & Coffas, Attorneys) during the day and was a telephone solicitor for Uniway in the evening and on the weekends.  I clerked from the beginning of the second semester of my first year until I passed the bar, and I worked at Uniway from the beginning of the second semester of my first year until shortly before my final exams my third year.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  I was previously on the Board of Directors of Davis National Bank (now First Carolina Bank through various mergers).  I previously worked with and for several attorneys.  Although I do not believe that either would necessarily constitute a conflict with any case involving First Carolina or the attorneys, I would disclose the relationship.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  I have been “quasi-sued” twice.  I received a letter from Franklin Reaves indicating that he wished to join me as a party in a federal suit against various individuals and entities in Marion County.  According to the information I have received from the attorney handling the matter, I was never named as a party and the case has been dismissed.  Last year, I received a copy of a complaint filed by John Holloran which listed my name in one of the paragraphs.  In an abundance of caution, I forwarded the letter to the Attorney General.  The Attorney General’s office has provided me with a copy of an Order dismissing me from the action, which I have attached.

6.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None to date.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
National Council of Juvenile and Family Court Judges;


(c)
Family Court Judges Association;


(d)
South Carolina Women Lawyers Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Marion Presbyterian Church: former deacon; presently elder and Sunday school teacher; several committees (Endowment; Worship and Music; Missions, etc.);

(a) Friends of the Marion County Museum;

(b) Pee Dee Academy Parent Teacher Association.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  I have both the ability and the desire to perform as an appellate judge.  I have had no contact with juries since becoming a Family Court judge ten years ago, but I believe that I could bring myself up to speed on any jury issues. 

48.
Personal References:


(a)
Rhame A. Guyton, City Executive Officer



Carolina First



P.O. Box 929, Marion, S.C. 29571


(843) 431-1000


(b)
The Hon. Marvin Stevenson, Chairman



Marion County Council



P.O. Box 121, Marion, S.C. 29571


(843) 423-3904


(c)
The Hon. Bobby Gerald, Mayor



P.O. Box 1190, Marion, S.C. 29571


(843) 423-7012


(d)
Dorothy S. McIntyre



Marion Presbyterian Church



P.O. Box 186, Marion, S.C. 29571


(843) 423-2272


(e)
The Honorable Sherry R. Rhodes



Clerk of Court for Marion County



P.O. Box 295, Marion, S.C. 29571


(843) 423-8240

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Mary E. Buchan


September 3, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service as an appellate judge.  Our inquiry has primarily focused on nine evaluative criteria, and has included a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; as well as a check for economic conflicts of interest.  There are no affidavits filed in opposition to your candidacy or to your election.  Do you have a brief opening statement that you would like to make?

JUDGE BUCHAN:
I just thank you for the opportunity to be here.

CHAIRMAN DELLENEY:
Thank you, ma'am.  If you would, answer any questions that our Counsel, Mr. Gentry, might have for you.

JUDGE BUCHAN:
Be glad to.

MR. GENTRY:
Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Buchan provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional or statutory qualifications, office administration and temperament.  That statement was provided to all of the commission members here today earlier, and is included in your notebooks.  I have no concerns with this statement at all and with the Commission's approval, I would ask that those questions be waived at this hearing today.  I also ask that this statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
Without objection, it will be entered.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Mary E. Buchan

Address:

Post Office Box 63, Marion, South Carolina 29571

Home Telephone:
(843) 423-6283

Work Telephone:
(843) 423-5141

E‑Mail Address: mbuchanj@scjd.state.sc.us

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Improper ex parte communications are absolutely forbidden because every interested person does have the right to participate and because the appearance of impropriety often cannot be overcome.  Ex parte communications authorized by law (such as emergency restraining orders, abuse and neglect cases) are to be applied for based upon verified information contained in affidavits and/or pleadings.  My interpretation of allowable ex parte communication on administrative matters is restrictive.  I prefer to appoint an expert rather than consult ex parte.  I am always mindful of the adage that “perception is reality”.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I have never had the occasion to consider recusal when lawyer-legislators have appeared before me but believe that I would deal with the request as I would any other request for recusal.  I have no former associates.  On the rare occasions when my former partner has appeared before me, I have disclosed our relationship to all and offered to recuse myself.  I believe that I sometimes disclose unnecessarily (i.e., I previously represented the Defendant’s father in a civil action at least ten years ago) and offer to recuse myself because it is so very important for each party to feel that he or she has had an unbiased judge.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I believe that I would defer to the party’s request and recuse myself.  It is of the utmost importance that public confidence be maintained.  Should there be the appearance of bias, there would be a rational question as to my impartiality.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I have accepted invitations to bar-related functions and resource materials provided complimentarily.  I enjoy ordinary social hospitality.  I exchange small gifts with friends on special occasions.  I sometimes go to dinner with friends who are lawyers, but I pay my own way.  I envision how a situation would be perceived by a lawyer or layperson who does not know me and act accordingly.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  My handling of the situation would depend on whether I knew or believed misconduct had occurred and whether the misconduct was a violation of the canons or rules of professional conduct or misconduct to the degree that would cause me to questions the offender’s fitness.  Depending upon the strength of my belief that violations of the canons and/or rules had occurred, my course of action could range from talking with the alleged offender to reporting the alleged offender to the appropriate disciplinary body.  If the misconduct was such that I questioned the integrity or fitness of the party, I would be required to report that person to the appropriate disciplinary body.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?  I would read the briefs and the record.  I would then research applicable precedent and request that my clerk do the same.  Questions to be asked during argument would be prepared.  Notes would be taken during the agenda meeting.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I believe that the role of the judiciary is to enforce public policy as set forth in enacted legislation.  The role of the judiciary is to interpret legislation, not to attempt to set or promote public policy.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I intend to continue to speak at seminars and to civic groups and schools when asked.

14.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  I do not think that the pressure of serving as a judge has strained personal relationships because my family and friends understand the responsibilities and restrictions of my role.  The support of my family and friends has consistently relieved the pressures of my job.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  I presently serve on the Session of my church and serve on several committees in my Church.  I also serve and have served on numerous committees through my job.  It is my understanding that the following committees are presently inactive: Peer Review Committee; Quality of Life Committee (SC Bar); Judicial Commission on Gender Fairness (co-chair); Family Court Judges Automation Advisory Committee (chair).  I also serve on the Family Preservation and Support Act Task Force, the Court Improvement Advisory Committee and the Children’s Law Project Committee.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

b)
The use and value of an agency’s interpretation of the Constitution:

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

I believe the documents produced contemporaneously should be given the greatest weight, since any analysis would require a determination of intent of the framers.  The historical evidence would be secondarily important in reviewing precedence.  An agency’s interpretation would be the least valuable in my analysis.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  The power of the General Assembly is plenary unless so limited.  Case law has consistently held that the legislature may enact any law not expressly or by clear implication prohibited by the limitations of either the federal or state constitution. 

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  The legislature has delegated authority and power to other levels through legislation (Home Rule, etc.), but only the three branches have plenary power.  Authority granted to other levels of government flow from the state level.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.  I have consistently exceeded the minimum requirement.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?  I believe that a judge should conduct himself or herself with dignity and compassion.  Respect for others and patience are of the utmost importance.  The importance of his or her day in court to each litigant must always be remembered.  As dictated in Micah, a judge should do justice, love kindness and walk humbly with God.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  These rules apply seven days a week, twenty-four hours a day.

25.
Is there a role for sternness or anger in meetings with attorneys?  Unfortunately, there are rare occasions when sternness is necessary; anger is never proper.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  No money has been spent to date.  I anticipate sending letters announcing my candidacy and will report any funds spent.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Mary E. Buchan

Sworn to before me this 4th day of September 2002.

Notary Public for S.C.

MR. GENTRY:
Also included in your notebooks for your view is a copy of Judge Buchan's personal experiences statement.  One final procedural matter.  I note for the record, based on the testimony contained in Judge Buchan's Personal Data Questionnaire, which was introduced earlier into the record, that Judge Buchan meets the constitutional and statutory requirements for this position regarding age, residence and years of practice. 

EXAMINATIONBY MR. GENTRY:

Q.
Judge Buchan, why do you want to now serve as a Court of Appeals judge?

A.
I have had the pleasure of being a trial judge for over 10-and-a-half years now.  I continue to enjoy that.  But I know I would enjoy being on the appellate bench.  I would have had the exposure to all areas of the law, all types of cases.  I would be able to enjoy my avocation of reading, I would be able to use my God-given talent for the logical mind, my intelligence.  I believe that it would certainly be an intellectually stimulating opportunity and I would like to avail myself of it.

Q.
You touched on this for a moment, but can you explain to the Commission how you feel your personal and your legal experience and your experience as a judge has qualified you to be a Court of Appeals judge?

A.
As to my personal experience

, I have a strong background in literature and writing.  That, of course, would be essential on the appellate bench.  I have the benefit of having been both judge and jury for over 10-and-a-half-years as a Family Court judge.  Family Court law has evolved, and there are very few cases that I hear that don't involve some peripheral issue dealing with other areas of the law.  In fact, one of the first cases that I had involved a determination of whether the corporate veil should be pierced, and I thank Mr. Freeman for giving me the background in being able to do that. 

I believe that, as I said earlier, I not only have a logical mind, I feel that I am blessed with the ability to not only see the forest, I can see the trees.  I am intelligent.  I think that my personal makeup, and it is very difficult for me to go into all of this, because I am of the school where you don't toot your own horn, so I'm trying not to go overboard on that.  I believe that my experience as a Family Court judge, my experience as an active member in my church, my community, I believe that my experience as a person would all benefit my being on the Court of Appeals.  I'm a team player.  I'm a consensus builder.  Other than not having extensive experience with juries, I have all the necessary qualifications and experiences in being a Family Court judge to be on the Court of Appeals.

Q.
You mentioned that you have been serving with the Family Court and don't have a lot of trial -- not a lot of jury experience, recently.  Do you feel like that hinders you, and do you feel like there are any areas of law that you need to touch-up on, to be a Court of Appeals judge?

A.
I think that the appellate issues dealing with juries are well covered under the existing law. I do not feel there would be any difficulty in bringing myself up to full speed on that.  As to not dealing with death penalty cases on the Appellate Court, I wouldn't do that anyway, since it is the Supreme Court's exclusive jurisdiction.  Family Court is not, as y'all know, just divorces and child custody.  I have vast experience in financial issues.  I have vast experience in criminal matters, although juveniles are not technically criminal matters, they are treated as such, for purposes of taking place, probation violations and the like.  The only Appellate Court experience I have in Family Court is the statutory provided review of certain DSS cases.  I believe that the jury issues, I can take care of with no problem. As to adapting my mind set from a trial judge toan Appellate Court judge, I do not anticipate any problems with that.

Q.
Judge Buchan, what do you feel is the proper demeanor for a Court of Appeals judge?

A.
With the exception of courtesy to the litigants, because the litigants would not be before you, it would be the same as it is for a trial judge. 

I believe that you must, of course, have a strong work ethic.  I believe that you must be patient.  I believe you still must be compassionate, although maybe not to the degree that you would as a trial judge.  I believe you have to be dedicated to the law.  Punctual.  All of the same things that it is required that I do every day.

Q.
You have had six complaints filed with the Commission on judicial conduct, as a judge.  Can you explain, just in summary, those complaints and what the disposition was?

A.
Certainly, and I will be happy to answer any particular questions on any particular complaints.  All six complaints have been dismissed without benefit of a formal investigation.  Four of them were dismissed without a response from me, so I was unaware of them until they were dismissed.  The other two were dismissed after I provided a response and the transcript.  As I said, none has gone to a formal investigation.

Q.
You also had a lawsuit filed against you, can you explain that lawsuit and the disposition?

A.
Well, there have been two, where I have been, I think I used the term "quasi" sued, but I do not think is a proper term, but I couldn't think of a better one.  Do you want me to deal with the suit in Horry County or the federal statute?

Q.
You can mention both of those suits.

A.
Reverend Reaves, from Marion, filed a State Court suit that I was not named in.  He filed a federal suit against numerous individuals in Marion County, County Counsel, the mayor of Marion, the clerk of the court and the like.  He filed a pro se motion to add me as a party, because I had issued a bench warrant for his failure to appear in court for an arrears in alimony.  Before the motion was heard to add me as a party, the suit was dismissed.  It was appealed by Reverend Reaves but was, again, dismissed.  Well, excuse me, the Federal Court was affirmed.  So I never was technically a party.  The dismissals rendered the motion to add me moot.  On the Holloron matter in Horry County.  Mr. Holloran filed a pro se action in Circuit Court.  I received by mail, a letter which requested that I be added, along with, I believe, about 25 other people.  In an abundance of caution, I contacted the Attorney General's office.  The Attorney General's office, as my representative, moved to dismiss me as a party, although I technically wasn't a party, and I was dismissed.

Q.
Just a few more procedural questions I need to ask about.  Have you sought or received the pledge of any legislators up to this date?

A.
No.

Q.
Have you asked any third parties to contact any legislators on your behalf?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
No.

Q.
And do you understand the 48-hour rule?

A.
I do.

Q.
Can you please explain that to the Commission?

A.
When a report is released, naming the three nominees, no commitment can be sought for a 48-hour window after the release.  

MR. GENTRY:
Thank you, Judge Buchan.

JUDGE BUCHAN:
Thank you.

MR. GENTRY:
I would note that the Pee Dee Citizen's Committee found that Judge Buchan is qualified for election to the Court of Appeals.  Mr. Chairman, without objection, I would ask that the Citizen's Committee report be entered into the record.

CHAIRMAN DELLENEY:
Without objection, it will be done.

MR. GENTRY:
I would also note for the record, that any concerns raised during this investigation regarding Judge Buchan were incorporated in the questioning of the candidate today, or incorporated into your packets.  Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Thank you, Mr. Gentry.  Do any of the members of the Commission have any questions of Judge Buchan?  Well, we appreciate you appearing for us here today, and availing yourself to the process in seeking a position with the Court of Appeals.  Of course, you have been screened as a Family Court judge many times and you understand the process and the rules; the 48-hour rule and all of that.  With that, I hope you have a safe trip back home.

JUDGE BUCHAN:
Thank you.  Thank you all.  

CHAIRMAN DELLENEY:
Executive session.

(Transcript was continued under a separate executive record.)

CHAIRMAN DELLENEY:
Good morning, Judge Morehead.

JUDGE MOREHEAD:
Good morning.

CHAIRMAN DELLENEY:
We are glad to have you here before us this morning.  We have Judge Eugene Morehead III, who seeks a position with the Court of Appeals, Seat No. 6.  At this time if you would, raise your right hand to be sworn.

(A. EUGENE MOREHEAD, III, WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Do you need to make any updates or changes to your Personal Data Questionnaire?

JUDGE MOREHEAD:
No, sir.

CHAIRMAN DELLENEY:
Do you have any objection to our making that questionnaire a part of the record of your sworn testimony?

JUDGE MOREHEAD:
That would be fine.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE
COURT OF APPEALS, SEAT 6

NAME:



Mr. Arthur Eugene Morehead, III (Gene)

HOME ADDRESS:

1504 Cherokee Road, Florence, SC 29501

BUSINESS ADDRESS:
City-County Complex, MSC-C, Florence, SC 29501

E-MAIL ADDRESS:

amoreheadj@scjd.state.sc.us

TELEPHONE NUMBER:
(home):
(843) 669-1445





(office):
(843) 665-3008

2.
Date and Place of Birth:  September 6, 1946, at Columbia, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on March 1, 1969, in Orangeburg, South Carolina, to Elaine Dempsey Morehead.  Never divorced.


Children:  Arthur Eugene Morehead, IV, age 31, (Attorney in Charlotte, N.C.); and Anne Meree Morehead, age 27, (Teaches Spanish at the Governor’s School for Math and Science in Hartsville, S.C.)

6.
Have you served in the military?  Spent two years on active duty as an officer in the United States Army from June 1968, through May 1970, obtaining the rank of First Lieutenant.  Serial Number was social security number.  After active duty, spent four years in the Standby Reserve and received my Honorable Discharge on June 20, 1974.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel – 1964 to 1968 – BA in Political Science;


University of South Carolina School of Law – 1970 to 1973 – Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  South Carolina, 1973.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


The Citadel, Charleston, South Carolina, from 1964 to 1968


ACTIVITIES:  Vice-President of Junior and Senior Class – Senior Class Board of Directors – Delegate to Collegiate Council of United Nations – Delegate to South Carolina State Student Legislature, Secretary of State – Battalion Staff Athletic Officer – Block “C” Club – Lettered two years in football and baseball.


HONORS:  Round Table (Honorary Discussion Group) – Citadel Honor Society (Top 20%) – Dean’s List (3.0) – Gold Stars (3.6) – Honor Committee – Who’s Who in American Colleges and Universities – Distinguished Military Student – Senior Superlative, Best All Around – Superior Cadet Award – Public Speaking Award – Ft. Bragg Summer Camp Outstanding Cadet – Citadel Summer Camp for Boys Outstanding Counselor.

University of South Carolina School of Law, Columbia, South Carolina, from 1970 to 1973


ACTIVITIES:  First, Second and Third year Representative, Legislative Council of Student Bar Association – Treasurer, Student Bar Association – American Bar Association, Law Student Division – Law Day Committee – Taught in Youth and Law Program.

HONORS:  Inducted into Order of Wig and Robe, graduated with a 3.386 GPA and a Class Rank of 17 out of 240.

10.
Briefly describe your continuing legal or judicial education during the past five years.

From July 1, 1992, to June 30, 2000, served as the Family Court representative on the Commission for Continuing Legal Education and Specialization.

2002:

(a)
In January 2002, received 3 hours credit for attending the Family Law Section of the Annual Meeting of the South Carolina Bar.

(b)
In May 2002, coordinated and received 6 hours credit for attending the seminars at the Family Court Judges Conference.

(c)
In August 2002, received 3 hours credit for attending the Family Law Seminar at the South Carolina Trial Lawyers Convention.

(d)
In August 2002, received 8 hours credit for attending seminars at the Annual Judicial Conference.

2001:

(a)
In January 2001, received 3 hours credit for attending the Family Law Section of the Annual Meeting of the South Carolina Bar.

(b)
In May 2001, received 6.25 hours credit for attending the seminars at the Family Court Judges Conference.

(c)
In August 2001, received 3 hours credit for attending the Family Law Seminar at the South Carolina Trial Lawyers Convention.

(d)
In August 2001, received 8.25 hours credit for attending seminars at the Annual Judicial Conference.

(e)
In November 2001, received 1 hour credit for West Law Computer Training.

(f)
In December 2001, received 6 hours credit for attending the seminars sponsored by the South Carolina Bar Association dealing with the Family Court Bench/Bar Conference and Update.


Total for 2001 – 27.5 hours (Only 15 hours mandatory.)


2000:


(a)
In January 2000, received 3 hours credit for a seminar sponsored by the Family Law Section at the Mid-Year Meeting of the South Carolina Bar.

(b)
In May 2000, coordinated the educational component of the Family Court Judges Conference and received 6 hours credit.


(c)
In August 2000, received 3 hours credit for attending a Family Law Seminar at the South Carolina Trial Lawyers Convention.

(d)
In August 2000, received 7.75 hours credit for attending seminars at the Annual Judicial Conference.

e)
In December 2000, received 6 hours credit for attending a seminar sponsored by the South Carolina Bar Association dealing with Family Court Bench/Bar Conference and Update.



Total for 2000 – 25.75 hours (Only 15 hours mandatory.)

1999:

(a)
In January 1999, received 3 hours credit for attending the Family Law Section of the Mid-Year meeting of the South Carolina Bar.  Also received 3 hours credit for attending the Business Valuations Seminar at the Mid-Year Meeting of the South Carolina Bar.

(b)
In May 1999, received 5.2 hours credit for attending seminars at the Family Court Judges Conference.


(c)
In June 1999, received 3 hours credit for attending a seminar sponsored by the Children’s Committee and the South Carolina Bar Foundation through the South Carolina Bar.

(d)
Also in June 1999, received 3 hours credit for attending a seminar sponsored by the Family Law Section at the South Carolina Annual Bar Convention.

(e)
In August 1999, received 3 hours credit for attending a Family Law Seminar at the South Carolina Trial Lawyers Convention.

(f)
In August 1999, received 7.2 hours credit for attending seminars at the Annual Judicial Conference.

(g)
In December 1999, received 6 hours credit for attending a seminar sponsored by the South Carolina Bar Association dealing with Family Court Bench/Bar Conference and update.


Total for 1999 – 33.5 hours (Only 15 hours mandatory.)

1998:

(a)
In January 1998, received 5.25 hours credit for attending seminars involving the Circuit and Family Court Judges for Administrative Purposes sponsored by Court Administration.

(b)
In January 1998, received 3 hours credit for attending seminars sponsored by the Family Law Section at the Mid-Year Meeting of the South Carolina Bar.

(c)
In March 1998, received 10 hours credit for attending seminars at the Governor’s Conference on Youth Crime.

(d)
In May 1998, received 6 hours credit for seminars attended at the Family Court Judges Conference.

(e)
In June 1998, received 3 hours credit for attending seminars sponsored by the Family Law Section at the South Carolina Annual Bar Convention.

(f)
In August 1998, received 15.75 hours credit for attending seminars involving the Community and Restorative Justice Training through the Conference of Family Policies.

(g)
In August 1998, received 8.25 hours credit for attending seminars at the Annual Judicial Conference.

(h)
In August 1998, received 3 hours credit for attending the seminars involving Family Law at the South Carolina Trial Lawyers Convention.

(i)
In November 1998, received 6 hours credit for attending the seminar sponsored by the South Carolina Bar Family Court Bench/Bar Conference.

(j)
In December 1998, received 5.25 hours credit for again attending a seminar for Chief Administrative Judges for the Circuit and Family Courts sponsored by Court Administration.


Total for 1998 – 65.5 hours (Only 15 hours mandatory.)

1997:

(a)
In January 1997, received 5.75 ours credit for attending a seminar for Chief Judges for Administrative Purposes sponsored by Court Administration.

(b)
In January 1997, received 3 hours credit for attending a seminar on Alternative Dispute Resolution at the Mid-Year Meeting of the South Carolina Bar.  Also received 3 hours credit for attending a seminar sponsored by the Family Law Section at the Mid-Year Meeting of the South Carolina Bar.

(c)
In March 1997, received 7.25 hours credit for attending seminars at the Governor’s Conference on Youth Crime.

(d)
In April 1997, received 4.75 hours credit for attending a seminar on Alternative Dispute Resolution Pilot Program Workshop.

(e)
In June 1997, received 5.25 hours credit for attending a seminar for Chief Judges for the Circuit and Family Courts sponsored by Court Administration.

(f)
In June 1997, received 3 hours credit for a seminar at the Family Law Section of the South Carolina Annual Bar Meeting.  Also received 1.5 hours credit in a seminar dealing with Quality of Life and Dealing with Difficult People at the South Carolina Bar Convention.

(g)
In August 1997, received 8 hours credit for attending seminars at the Annual Judicial Conference.


Total for 1997 – 59.25 hours (Only 15 hours mandatory.)

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?


(a)
From 1976 until 1983, taught Business Law as an instructor at Francis Marion University.


(b)
In November 1991, organized a Family Law Seminar for the South Carolina Bar which dealt with such issues as financial declarations, bankruptcy, judicial ethics, judicial temperament, properly handling criminal actions, abuse and neglect actions along with a legislative and case law update.  Additionally served as moderator of the seminar.


(c)
In March 1992, served on the seminar faculty for a Bar Association Continuing Legal Education Seminar discussing the topic of How to Properly Handle a Temporary Hearing.


(d)
In August 1992, served as a guest lecturer at the National Child Support Enforcement Association’s Convention in Orlando, Florida, and discussed issues with properly setting child support under newly structured guidelines and, more particularly, handling the deviations when dealing with multiple families, under employed parents, negotiated agreements and extraordinary expenses.


(e)
In August 1994, spoke at the South Carolina Trial Lawyers Convention on How to Better Prepare Young Lawyers for Trial Litigation in Family Court.


(f)
In October 1994, spoke at a 2-day seminar at the South Carolina Solicitor’s Association Annual Conference which dealt with Family Court prosecutors handling detention and waiver hearings.


(g)
In May 1995, served on the seminar faculty for the Bar Association Continuing Legal Education Seminar dealing with Child Abuse and Neglect Cases and presented a topic pertaining to effective advocacy, civility and professionalism – A View From the Bench.


(h)
In August 1997, at the request of Court Administration, spoke at the Annual Judicial Conference on the Rules dealing with Alternative Dispute Resolution as they pertained to Family Court and also spoke to the Family Court Judges on how to prepare proper temporary orders.


(i)
In December 1997, served on the seminar faculty for the Bar Association’s Continuing Legal Education Seminar discussing Pet Peeves regarding Family Court Practitioners and Family Court Judges as collected by a survey from the Bench and Bar.


(j)
In May 1998, spoke at the Annual Family Court Judges Conference on How to Properly Handle Pro Se Cases.


(j)
In May 1999, spoke at the Annual Family Court Judges Conference on How to Properly Handle Pre-Trial Matters and Detention Hearings.


(k)
In May 2000, organized the entire educational component of the Annual Family Court Judges Conference which dealt with a round table discussion of frequent problems that arise in Family Court and other interesting areas dealing with How to Properly Utilize Your Computer, Judicial Standards ad Ethics, and a presentation from the Youth Law Center in Washington, DC, along with a Legislative Update.


(l)
In June 2000, spoke at the South Carolina Annual Bar Convention dealing with Alternative Dispute Resolution – Mediation in Family Court.


(m)
In May 2001, spoke at the Family Court Judges Conference on Pertinent Evidentiary Problems Family Court Judges Encounter.


(n)
In December 2001, spoke at the Family Court Bench/Bar Conference sponsored by the South Carolina Bar Association dealing with Proper Etiquette and Manners in the Courtroom.


(o)
In May 2002, was again asked to organize the entire educational component at the Annual Family Court Judges Conference which dealt with alimony, a Legislative Update, when to order psychological as compared to psychiatric examinations for juveniles, and how to properly deal with Solicitors in criminal cases.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court – 1973;


United States District Court for the District of South Carolina – 1973;


United States Court of Appeals for the Fourth Judicial Circuit – 1974.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Joined the Law Firm of Nelson, Mullins, Grier & Scarborough in Columbia, South Carolina, as an Associate in 1973 and remained there for three years practicing in all courts in this state with a general focus on defense litigation surrounding personal and property injuries, products liability and Worker’s Compensation.


In 1976 moved to Florence, South Carolina, and became a Partner in the Law Firm of Swearingen and Morehead, remaining there until June 1985.  Had a general practice doing both plaintiff’s and defense litigation in state Civil Court, Federal Court and Family Court.


Was elected a Family Court Judge for the Twelfth Judicial Circuit on April 10, 1985, and began serving on June 19, 1985.  Served continuously until Chief Justice Ernest Finney appointed me to serve on the Court of Appeals after Chief Judge William Howell retired until his successor was elected.  Served from January 2000, until July 1, 2000, and then returned to the Family Court Bench and have been serving continuously.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Not Applicable.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
5 to 10 times per year


(b)
state:

150 to 175 times per year


(c)
other:

15 to 20 times per year

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

35%


(b)
criminal:
10%


(c)
domestic:
40%


(d)
other:

15%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

30 to 35%


(b)
non-jury:
65 to 70%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  In 95% of cases tried, I was sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.



All five cases were authored by me while sitting on the Court of Appeals and have been published and are attached to this application in order to review content and writing style.


(a)
Falk v. Sadler, 341 S.C. 281, 533 S.E.2d 350 (S.C.App. 2000).  This case dealt with the liability of a Guardian ad Litem in a Family Court setting before the controversy which arose last year resulting in a new statute.  The decision stood for the proposition that a Guardian ad Litem, even though having quasi judicial immunity, could be individually liable if acting outside the scope of authority.

(b)
Hubbard v. Taylor, 339 S.C. 583, 529 S.E.2d 549 (S.C.App. 2000).  A good, basic torts case on the issue of negligence, proximate cause and foreseeability.

(c)
Davis v. Traylor, 340 S.C. 150, 530 S.E.2d 385 (S.C.App. 2000).  The importance of this case surrounded the use of demonstrative evidence in the setting of an abuse of discretion standard for reversal.

(d)
Richardson v. City of Columbia, 340 S.C. 515, 532 S.E.2d 10 (S.C. App 2000). A good analysis of how the South Carolina Tort Claims Act and the South Carolina Recreational Use statute can be reconciled where both could be applicable in certain situations.  The case further analyzes liability under the Tort Claims Act discussing defect, actual notice and failure to correct.


(e)
deBondt v. Carlton Motorcars, Inc., 342 S.C. 254, 536 S.E.2d 399 (S.C.App. 2000).  A very interesting case which points out a problem with hearing summary judgment motions by two different judges at different times -- one judge concluding that the co-defendant was responsible with the other judge, likewise, finding that the opposite co-defendant was responsible.  The case is further unusual in that it examines the regulations under the Manufacturers, Distributors 

and Dealers Act along with the Unfair Trade Practices Act.  The case also gives a good discussion of fraud and misrepresentation along with specific performance.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.


It has been over seventeen years since I practiced law, but while in active practice I did handle appellate work.  The last two reported cases are Gibson v. Florence Country Club, 282 S.C. 384, 318 S.E.2d 365 (1984) and Mutual Savings and Loan Association v. McKenzie, 274 S.C. 630, 266 S.E.2d 423 (1980).  Since this is a position for the Appellate Court, in addition to the five published cases listed above in Paragraph 19, I am attaching five additional Opinions which I authored but were unpublished.


(a)
Spartanburg National Bank v. DTF, Inc.;


(b)
Sanders v. Wal-Mart Cities Stores;


(c)
Charles H. Smith v. Town of Ridgeland;


(d)
Joyce Lynn K. McDowell v. F.L. McDowell;


(e)
Wilton T. Kay v. South Carolina Farm Bureau Mutual Insurance Company.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


The following are five criminal cases that I authored while sitting on the Court of Appeals and which have been published.


(a)
State v. Benjamin, 341 S.C. 160, 533 S.E.2d 606 (S.C. App. 2000).  This case deals with the interpretation of the habitual offender statute.


(b)
State v. Dinkins, 339 S.C. 597, 529 S.E.2d 557 (S.C. App. 2000).  This case was affirmed by the Supreme Court at 345 S.C. 412, 548 S.E.2d 217 (2001).  


(c)
State v. Thomason, 341 S.C. 524, 534 S.E.2d 708 (S.C. App. 2000).  Deals with a double jeopardy claim on a guilty plea.


(d)
In the Interest of Robert R., 340 S.C. 242, 531 S.E.2d 301 (S.C. App. 2000).  Deals with the standard South Carolina has adopted on the admissibility of scientific evidence and what steps the Court must take in determining that determination.


(e)
State v. Muldrow, 340 S.C. 450, 531 S.E.2d 541 (S.C. App. 2000).  This is a case in which I dissented with the majority’s interpretation of armed robbery under our statute.  It was appealed to the Supreme Court with the Supreme Court reversing the majority and agreeing with my dissent.  See, State v. Muldrow, 348 S.C. 264, 559 S.E.2d 847 (2002).

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.



Elected Family Court Judge for the Twelfth Judicial Circuit, Seat #2, on April 10, 1985, and began holding Court on June 19, 1985.  Have served continuously since that date.



Upon the retirement of Chief Judge William Howell from the Court of Appeals, Chief Justice Ernest Finney appointed me to serve on the Court of Appeals from January 2000 through June 2000.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  See 19, 20 and 21 above.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  Previously served as a Commissioner of Elections for the City of Florence.  Was appointed in November 1983, but resigned in 1985 after being elected Family Court Judge.

25.
List all employment you have had while serving as a judge other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  Presently am an officer and director of the Page Nelson Keesee Memorial Scholarship Fund, Inc., which is a tax-exempt eleemosynary corporation receiving donations and, in turn, awarding scholarships to participants in the Palmetto Boys State program.  I receive no compensation for my services.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

AMENDED ANSWER:


1.
Singletary vs. Firimonte, et al., 00-CV-2241.


2.
Singletary vs. Firimonte, et al., 00-CV-3916.


It appears that two federal actions dealt with the same individual who is in prison and undoubtedly filed a Federal Civil Rights Violation Action against the Department of Social Services, several Family Court Judges and caseworkers with the Department of Social Services.  Both cases were summarily dismissed by the Federal Court, and, honestly, I do not believe that I was ever served with either action.


3.
George Granger v. Mary McFadden, et al., 84-CP-21-500.


4.
Benjamin R. Cade v. Paul Cade, et al., Florence County Court of Common Pleas.


The above two state actions both dealt with estates.  One action involved a law firm asking me to serve as the Administrator of the Estate of Eugene McFadden, who died without a Will, in order to resolve a property damage claim to an automobile.  The other case was where a law firm asked me to serve as a Guardian ad Litem for all unknown individuals in settling an estate.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?



I am uncertain whether the South Carolina Bar Association or the South Carolina Trial Lawyers Association are registered lobbyists.  If so, in January of 2002, I along with all of the other Family Court and Circuit Court Judges attended the South Carolina Bar Association Convention.  The Association waived our registration and covered one night of lodging.



Additionally, annually the South Carolina Trial Lawyers Association invites the entire judiciary to its Annual Conference at Hilton Head in August.  For all of the judges, the Association waives the registration fee and covers lodging for three nights and one banquet dinner.  I attended that convention again in August of 2002.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


Formerly member of Richland County Bar Association from 1973 to 1976, American Judicature Society, The South Carolina Defense Attorneys Association and the American Bar Association.  Presently a member of the Florence County Bar Association and the South Carolina Bar Association.  With the South Carolina Bar Association, have served as Sixth District Representative, Young Lawyers Division, from 1978 to 1980; on the Lawyer Referral Committee from 1974 to 1980; on the Practice and Procedures Committee from 1980 to 1982 and the Commission of Continuing Legal Education and Specialization from 1992 to 2000.


In 1994 served as President of the South Carolina Conference of Family Court Judges and was previously a member of the National Council of Juvenile and Family Court Judges and the Association of Family and Conciliation Courts.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Member of the American Legion serving on local, district and state committees;


(b)
American Legion Palmetto Boys State for the past 40 years, serving as Director of the program from 1983 to 1999 (In 1999 received recognition from National Commander of the American Legion for working with youth in the state of South Carolina);


(c)
Member of the Pee Dee Area Citadel Club (past President);


(d)
Member of St. Anthony’s Roman Catholic Church (past member of Parish Council and Chairman of School Board);


(e)
Worked with Encore Theatre Company and the Florence Little Theatre on its Board of Directors;


(d)
South Carolina Family Court Judges Association (in 1996 received the President’s Award in recognition for assisting and beginning the Parent and Children in Transition Program in the state of South Carolina);


(e)
Served as Chairman of the Twelfth Judicial Circuit Juvenile Justice Youth Council (Chairman from 1997 to 1999);


(f)
Served on the Governor’s Juvenile Justice Task Force from 1997 to 1999.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:


(a)
Mr. Joseph D. Carson, Regional Area Manager



People’s Federal



238 South Coit Street, Florence, S.C. 29501


843-661-2400


(b)
Mrs. Connie Bell, Clerk of Court



City-County Complex, MSC-E, Florence, S.C. 29501

843-665-3031


(c)
Rev. Sinclair E. Lewis



508 Holly Creek Drive, Anderson, S.C. 29621


864-375-1474


(d)
Mr. Ralph R. Porter, Executive Director



“CHOiCES” the other Alternative



1405 Poinsett Drive, Florence, S.C.29505


843-669-8382


(e)
Mrs. Gary W. Brown (Missy)



526 South Edisto Drive, Florence, S.C. 29501

843-665-7954

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  A. Eugene Morehead, III

August 30, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service as an appellate judge.  Our inquiry has focused primarily on nine evaluative criteria, and has included a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; as well as a check for economic conflicts of interest.  There are no affidavits filed in opposition to your candidacy or to your election.  Do you have a brief opening statement that you would like to make?

JUDGE MOREHEAD:
Yes, sir, Mr. Chairman, just very briefly.  I appreciate the opportunity of appearing before this Commission and I don't envy your task with seven excellent candidates running, but I think this particular system is so worthwhile.  On the drive over this morning from Florence, I reflected on my son's practice in law in Charlotte and we spent some time with him this past month.  And it was very alarming to ride down the street to see the campaign stickers for judges in people's yards and the posters and billboards that were plastered all over town, so I am very much appreciative of the system that has been developed here in South Carolina and thank the legislature for this Commission.

CHAIRMAN DELLENEY:
Thank you, Judge.  At this time, answer any questions our able Counsel, Ms. Crawford, may have of you.

MS. CRAWFORD:
Good morning, Judge.  Mr. Chairman, a few procedural matters.  Judge Morehead has submitted a letter amending his Personal Data Questionnaire; it may not be included in your notebooks.  It was a minor issue.  The SLED report came up with some lawsuits that were filed against Judge Morehead when he was a practicing attorney that he was not even aware of.  There are no matters of concern that I have there.   Judge Morehead has also provided for us a sworn statement detailing the 30 questions regarding judicial conduct, constitutional qualifications of administration and temperament.  That statement is in your notebooks.  I have no concerns with this statement, and I would ask that those questions be waived at the hearing today and be entered in the public record at this time.

CHAIRMAN DELLENEY:  Without objection. 

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Arthur Eugene Morehead, III

Address:

1504 Cherokee Road, Florence, South Carolina 29501

Home Telephone:
(843) 669-1445

Work Telephone:
(843) 665-3008

E‑Mail Address:
amoreheadj@scjd.state.sc.us

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  Presently I do not have any plans to return to private practice.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I follow the Canons of Judicial Ethics in not having any ex parte communications with attorneys concerning the merits of a case or any issues involved.  The only circumstance where I would envision an ex parte communication being tolerated would solely be dealing with an administrative matter such as scheduling a case, etc.  On a rotational basis, most Family Court Judges end up being an Administrative Judge for a Judicial Circuit for a period of time.  In controlling and organizing a Court docket and calendar, there are occasions when the administrative judge has to speak with attorneys individually concerning an administrative matter; but under no circumstances would those conversations move over to the merits of the case or issues involved.  On the appellate level, since the Clerk of Court and his staff handle the scheduling of hearings and most administrative matters, these discussions would not take place.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Having been on the Bench for over seventeen years, I really do not have to deal with recusals involving former law associates or law partners or lawyer-legislators.  If a motion for recusal is made, I deal with it on an individual case-by-case basis but cannot conceive of that issue arising at this time.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If there was a disclosure of an appearance of bias, and even if I believed it would not prejudice my decision or effect my impartiality, if a party requested a recusal, I would grant the motion.  Since the appellate judges sit in three-judge panels, it is very easy to have another judge hear the case by simply swapping a case on the respective dockets.  There is clearly no reason for litigants to have any doubt when they walk into the Courtroom that they will receive a fair and impartial hearing.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept food, meals, lodging, etc., from individual attorneys or from law firms.  Whenever I should happen to dine with an attorney, I make sure to pay for that meal.  Pertaining to social hospitality, there have been occasions usually surrounding playing golf at a particular country club where if I were playing with an attorney, a sandwich may have been eaten before or during the golf round where money is not accepted at the country club but tickets are required to be signed.  On those occasions, I have attempted to determine the cost of food and reimburse the attorney.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  It is my duty under the Canons of Judicial Ethics and the Code of Professional Responsibility to report a lawyer or a fellow judge to the respective grievance commission concerning the misconduct and to cooperate with them during their investigation.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?  With the Court of Appeals, the judges presently sit in three-judge panels with cases being pre-assigned for authorship of Opinions.  Once the cases are received for a term of Court, I would immediately review the cases assigned to me for authorship.  Knowing that I would have to soon meet with the staff attorney to give directions as to the disposition of the various issues raised in preparing a pre-hearing report, I would read the briefs first and then the transcripts.  My Clerks would be doing the same thing, and then we would conference the case in Chambers prior to meeting with the staff attorney for the preparation of the pre-hearing report.  My Clerks and I would then begin reading the briefs and transcripts of the other cases assigned to the other two judges on the panel in preparation for the panel conference prior to the term of Court.  When the pre-hearing reports are submitted to the respective Chambers, my Law Clerks and I would again sit down and conference every case prior to the full panel conference.  Thereafter, all of us would participate in the panel conference prior to oral arguments.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  A seat on the Court of Appeals should be no place for “judicial activism” and rightfully so there is little opportunity because the Court is governed by the Constitution, laws passed by the Legislature and precedents set by the state Supreme Court.  On those rare occasions when the Court is presented with a novel issue or one of first impression, the Court may look outside our jurisdiction for assistance while analyzing those decisions with our own precedents and laws.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  Frequently as a Family Court Judge I have been asked to speak at seminars by the South Carolina Bar, and I have coordinated the educational component for the Family Court Judges conferences for the past several years.  I would continue with these type activities to further improve the legal system.

14.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  Serving as a judge strains personal relationships, but you simply deal with it realizing that it comes with the territory.  There are many situations that you cannot become involved with or participate.  Over time, friends, relatives and family come to realize that in order to maintain the integrity and impartiality of the system, this restraint is necessary.  When issues arise, I have found that a logical explanation to the person who is unaware of the limitations and the reasons for them normally suffices and handles the situation.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  I am presently serving on the Diocesan of Charleston’s Pastoral Council which is a committee made up of lay people who meet with the Bishop of Charleston twice a year.  Additionally, I sit on the Twelfth Judicial Circuit Youth Council which attempts to brainstorm issues involving juveniles and assist in developing community-based programs for young people.  Finally, I have remained active as a Director of the Palmetto Boys State program which is sponsored by the American Legion.  Upon the death of a long-time participant in Palmetto Boys State, we established a scholarship given annually at Boys State in his honor.  We formed a 501(c)(3) corporation, and I serve as President and handle the funds in awarding that scholarship.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

b)
The use and value of an agency’s interpretation of the Constitution:

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

In interpreting the Constitution, I would first look at the plain meaning of the words used and if they were clear and unambiguous, apply them.  If there were some question, the use and value of historical evidence would be important to determine the intent of the framers.  Documents produced contemporaneously in drafting the constitution would also be of great value in determining the framers intent.  Looking at an agency’s interpretation would be of much less value since that normally deals with another branch of government charged with administering and enforcing a particular provision and not charged with interpreting the Constitution.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  The state of South Carolina creates all levels of government below it, and those levels have only such authority as has been granted either by the Constitution or the General Assembly.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  None of which I am aware.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?  I believe the demeanor of a judge is one of his most important attributes.  Since it relates to his appearance, both in and outside the Courtroom, it cannot be under estimated.  The tone of a judge’s voice, his gestures and his entire presentation must be even based to ensure that everyone concerned knows that he will be making a fair, impartial and educated decision.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  I believe that the demeanor of a judge carries through all the time in every situation.  You have to be constantly aware of it 24-7.

25.
Is there a role for sternness or anger in meetings with attorneys?  Anger is never appropriate, but there is a role for sternness on proper occasions.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ A. Eugene Morehead

Sworn to before me this 30th day of August 2002.

Notary Public for S.C.

MS. CRAWFORD:
Mr. Chairman, you also have in your notebook, a copy of his personal experiences statement.  I do note also, that based on the information provided in his Personal Data Questionnaire, Judge Morehead meets the constitutional requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MS. CRAWFORD: 

Q.
Judge Morehead, you have been a Family Court judge, I believe, since 1985?

A.
Yes, that is correct.

Q.
Have you enjoyed your service on the bench?

A.
Very much so.  The 17 years have been very enlightening.  People ask me day in and day out, how can you do that continuously?  And my response is that we provide an opportunity to assist people in this state to bring closure on a very difficult time in their lives, and when we can do that, it is extremely rewarding and I thoroughly enjoy being on the Family Court bench.

Q.
While you have been on the bench, you have continued to remain active in several community events or groups.  Could you explain to the Commission some of these activities and why you have continued to be involved in these things?

A.
Well, some things have related to the Family Court situation.  The Governor asked me to chair the Youth Council for Juveniles there and that has remained active.  We are in the process of beginning a juvenile drug court there.  So those were just natural things.  My wife is a public school teacher and she teaches English, and she teaches theatre and drama.  So I got active in the community theatre.  Primarily, if I was ever going to see her when she was involved in plays, so she got me behind the stage and on the stage.  I had a wonderful opportunity in 1963 to attend Palmetto Boys State, and I have been actively involved with that program ever since.  This year was my 40th year with them in the program.  As the committee is familiar, it is a laboratory of government where we teach young men to be better citizens in South Carolina, and they learn about the political process, about state local and county government.  We saw a need in South Carolina and primarily in Florence back in the domestic side -- there were so many problems with parents who were getting divorces that were affecting their children.  And it wasn't our idea, but, in fact, it was an attorney who came to us about 10 years ago, who had a very tragic divorce and wanted a better relationship with his children and we worked with Circle Park in forming a program called, Parents, Children in Transition, which requires parents who are getting a divorce go through an eight-hour program.  It is not counseling, it's an education program on the benefits and the detriments that might occur to their children when they are getting a divorce.  I have always felt that I was a people person and active with people, and that is exactly what you do in Family Court, and that is why I have been active in the Kiwanis Club and other service organizations.

Q.
Thank you, Judge.  This is a two-part question.  Can you explain to the Commission your thought process--why you want a seat on the Court of Appeals; and looking back at your experience in the community and on the bench, how would that experience make you an effective Appellate Court judge?

A.
Well, to be real honest, I never thought that I would enjoy Appellate Court work, until I had an opportunity to do that.  When the Chief Justice called me two years ago, and Chief Justice Finney appointed me to serve on the Court of Appeals, when Chief Judge Howell, was retiring and they did not know when his replacement was going to be there.  I started in November, but actually sat from January through June and spent six months on Court of Appeals and was fortunate enough to work with two excellent panels.  They rotate every three months, and I spent three months with Judge Cureton and Judge Goolsby and three months with Judge Stilwell and Chief Judge Hearn.  For 17 years, I have been sort of doing the ground work, bogged down with factual issues, and from an intellectual standpoint, it became really exciting.  It was almost like going back to law school because there was so many areas that I had to get on top of, but sitting down with your law clerks, the staff attorneys, the other two judges on the panel, and batting back and forth the concepts of the law on the particular cases that we had were quite challenging and that's what the ultimate decision was.  I enjoyed the intellectual level and the thought process of writing your decisions, and I think what attributes, from my years on the bench, is -- and also I think from my undergraduate work at the Citadel I bring a good work ethic to the Appellate Court, because time management is so important. 

Someone asked me, having been there for six months, would I have an advantage over any other candidates?  I said, no, there would be no advantage whatsoever.  The only difference is that I know what I'm getting into and they don't, because the work is overwhelming.  If somebody thinks going to the Appellate Court is easier than the trial court, I think they are sadly mistaken.  Because, to give you an example, you get your cases four months in advance, so if you are on the panel, you are going to get anywhere from 27 to 30 cases that you have to begin preparing for.  And then, not only are you meeting with your clerks, you are getting ready for the upcoming term.  You are also having to get your decisions out, and as soon as that is over, you are getting a whole set of another cases. 

So I think time management and work ethic are important, but, then, I also go back to the fact that I enjoy working with people.  I think this is extremely important on the Appellate Court, because you are having to deal with the staff attorneys, your own law clerks, two other judges.  You give up a great deal going on the Appellate Court, because being a Family Court judge, the only person you have to convince is yourself that you are making the right decision.  Whereas on the Court of Appeals, you are dealing with two other Judges.

Q.
Thank you, Judge.  What do you think is the appropriate demeanor for a judge and is it any different for an Appellate Court judge?

A.
Well, for an Appellate Court judge, I found the six months that I was there, that you don't deal with the day-to-day work you would on a trial level.  In Family Court we have pro se litigants, some of whom do not know how to properly present a case, and you have to tactfully deal with those individuals to explain from a procedural standpoint what you can and cannot do. As compared to people who come on the Court of Appeals, if they are going to spend that much time and effort, those people are prepared.  Lawyers are there, they've researched the issues, they've presented briefs.  The demeanor on the Court of Appeals, I think, is different in that you do not have that daily contact with the litigants, and you are not in as tense a situation as you are in during a trial.

Q.
Thank you, Judge.  I would note for the record and would like to quote from the report of the Pee Dee Citizens Committee:  “Having served by special appointment of the Chief Justice for a period of six months as a judge on Court of Appeals, Judge Morehead reported to the committee that he thoroughly enjoyed his experience. While continuing his long tenure since 1985 on the Family Court bench, Judge Morehead would like to serve on the Court of Appeals full-time. The committee is well aware of Judge Morehead's success as a member of the Family Court bench, his work with the innovative programs, such as the Juvenile Arbitration Program in the Florence school system.  All members agree that Judge Morehead's temperament and knowledge of the law make him eminently qualified for election to the Court of Appeals.  Based upon our investigation and interview, we find that Judge Morehead is qualified for election to the Court of Appeals.”  Mr. Chairman, without objection, I ask that this report be entered into the record.

CHAIRMAN DELLENEY:  It will be entered.

BY MS. CRAWFORD: 

Q.
I have a few housekeeping issues.

A.
Yes.

Q.
Have you sought or received the pledge or conditional pledge of any legislator, prior to this date?

A.
No, ma'am.

Q.
Have you asked any third parties to contact any member of the legislature?

A.
No, ma'am.

Q.
Have you contacted any members of this Commission?

A.
No, ma'am.

Q.
Could you please explain to the Commission your understanding of the 48-hour rule?

A.
That is, after the candidates are recommended from this Commission, you have to wait 48 hours before you can contact any representative or senator.

MS. CRAWFORD:  Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Does anybody from the Commission have any questions for Judge Morehead?  There being no further questions, Judge Morehead, we appreciate you being with us today, and being willing to subject yourself to the process and seek a position on the Court of Appeals.  You understand the 48-hour rule, you stated the rule as exactly as it is.  And also you're very familiar with the screening process and you know this ends this portion of your screening.  However, up until the time the report becomes final, the Commission, could reconvene a public hearing and recall you as a witness and ask you any questions that may have come up after this day and as far as your candidacy goes, or anything else that we might need to question you about.  It is unlikely but it is still possible.  In any event, we appreciate you being with us here today and I hope you have a safe trip back home to Florence.

JUDGE MOREHEAD:
Thank you very much.  You all have a happy holiday. 

(Transcript was continued under a separate executive record.

CHAIRMAN DELLENEY:
Good morning, Judge Short.

JUDGE SHORT:
Good morning, Mr. Chairman.

CHAIRMAN DELLENEY:
We have with us this morning Judge Paul Short, Jr., Circuit Judge from the 6th Judicial Circuit, who seeks a position on the Court of Appeals, Seat No. 6.  If you would, Judge, please raise your right hand to be sworn. 

(PAUL E. SHORT WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Thank you, Judge.  Do you need to make any updates or changes to your Personal Data Questionnaire?

JUDGE SHORT:
None that I know of, sir.

CHAIRMAN DELLENEY:  Thank you, Judge.  Would you object to our making that Personal Data Questionnaire a part of your sworn testimony?

JUDGE SHORT:  No, sir.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE
COURT OF APPEALS, SEAT 6

NAME:



Mr. Paul E. Short, Jr.

HOME ADDRESS:

120 West End Street, Chester, South Carolina 29706

BUSINESS ADDRESS:
158 Main Street, Room 107





Post Office Box 1006, Chester, South Carolina 29706

E-MAIL ADDRESS:

pshortj@scjd.state.sc.us

TELEPHONE NUMBER:
(home): 803-377-3465





(office): 803-581-5011

2.
Date and Place of Birth:  January 13, 1947, at Gastonia, North Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:
Married on June 14, 1968, to Linda Huffstetler Short.


Never divorced.


Children:  Lindy Lee Short Blanks, age 32, Teacher York School District 1; and Melanie Lynne Short Edwards, age 27, co-owner (with husband, Wayne) of
Chester Turf and Landscaping, Inc., in Chester, S.C.

6.
Have you served in the military?  U.S. Army, June, 1968; entered active duty August, 1971; discharged from active duty November, 1971; served S.C. National Guard until 1973; Discharged U.S. Army Reserve, 1974; Highest rank attained was 1st Lieutenant; Present Status, Inactive Reserve; Honorably Discharged as Captain.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel; 1964-1968; B.A. Political Science;


University of South Carolina Law School; 1968-1971; Juris Doctorate;


University of Nevada, Reno; Summers 1998-2001 (All course work for Master in Judicial Studies completed.)

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  South Carolina; 1971

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


The Citadel:  Assistant Manager Basketball Team, 1964-1965; ROTC, 1964-1968; Squad Sergeant, 1966, 2nd Lt. Corps of Cadets, 1968; member Senior Class Board of Directors.


University of South Carolina School of Law:  Phi Delta Phi Legal Fraternity; Law Clerk for Attorneys Betty Sloan and Claud Sapp, 1969-1971.

10.
Briefly describe your continuing legal or judicial education during the past five years.

2001:

1/26
S.C. Bar, Criminal Law Update, 6.00 JCLE hr.

1/5
York County Bar Assoc., Sticks & Stones, Appointed, 3.00 JCLE hr.

5/9
S.C. Assoc. Circuit Judges Conference, 7.50 JCLE hr.

7/9
National Judicial College, Reno, NV Law & the Social & Behavioral Sciences, 64.00 JCLE hr.

8/23
S.C. Circuit Court Assoc. Judicial Conference, 8.25 JCLE hr.

2000:

1/21
S.C. Bar, Criminal Law Update, 6.00 JCLE hr.

5/10
S.C. Assoc. Circuit Judges Conference, 6.50 JCLE hr.

8/7
National Judicial College, Reno, NV Media and the Courts, 52.00 JCLE hr.

1999:

1/22
S.C. Bar, Criminal Law Update, 7.00 JCLE hr.

5/12
S.C. Assoc. Circuit Judges Conference, 6.00 JCLE hr.

7/19-23
National Judicial College, Reno, NV Constitutional Criminal Procedure History and Theory of Jurisprudence, 76.00 JCLE hr.

7/26
National Judicial College, Reno, NV Judicial Writing, 27.80 JCLE hr.

8/5
S.C. Trial Lawyers Assoc., Annual Convention, 12.00 JCLE hr.

8/19
S.C. Circuit Court Assoc. Judicial Conference, 7.25 JCLE hr.

1998:

1/9
S.C. Circuit Court Judges Assoc., Seminar of Chief Judges for Circuit and Family Court, 5.25 JCLE hr.

1/23
S.C. Bar, Criminal Law Update, 6.50 JCLE hr.

5/13
S.C. Assoc. of Circuit Judges Meeting, 6.00 JCLE hr.

8/13
S.C. Trial Lawyers Assoc., Annual Convention, 14.50 JCLE hr.

8/20
S.C. Circuit Court Assoc., Judicial Conference, 8.25 JCLE hr.

1997:

1/24
S.C. Bar, Criminal Law Update, 6.50 JCLE hr.

5/14
Circuit Judges Spring Conference, 7.50 JCLE hr.

6/27
S.C. Circuit Court Judges Assoc., Seminar of Chief Judges for Circuit and Family Court, 5.25 JCLE hr.

8/21
S.C. Circuit Court Assoc., Judicial Conference, 8.00 JCLE hr.

9/28
S.C. Solicitors Assoc., Judicial  Conference, 15.00 JCLE hr.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


(a)
September 15, 1995:  South Carolina Legal Secretaries Association – I was the instructor for a Seminar on Rules of Civil Procedure.


(b)
September 30 – October 18, 1996:  National Judicial College/Reno, Nevada – I served as a Group Facilitator with the faculty for the General Jurisdiction Course for new Judges.  I led group discussions four hours each day on a wide variety of legal topics.


(c)
September 29, 1997:  South Carolina Solicitors Conference, Myrtle Beach, South Carolina – I spoke on the topic “Case File Development and Review, A View from the Judiciary”.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None:  With the exception of writing my thesis, I have completed the Master of Judicial Studies Program sponsored by the National Judicial College at the University of Nevada, Reno. I have written several research papers to complete the course work requirement of the program and can provide copies if needed.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


September 21, 1971, South Carolina Supreme Court;


October 30, 1972, United States District Court of South Carolina;


September 12, 1974, United States Fourth Circuit Court of Appeals.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.   I began the general practice of law in November 1971, in Chester, South Carolina, with Mr. Fred H. Strickland and Mr. E. K. Hardin.  I practiced law continuously in the same firm.  In late 1972, I became a partner in the firm and in approximately June 1973, Mr. Hardin left the firm to become Probate Judge of Chester County.  In July 1973, Mr. Strickland was tragically killed in a house fire and I became senior partner at the age of 26.  Mr. William C. Keels graduated from law school in June 1973, and he and I began practicing law together at that time.  I was honored to have been elected to the South Carolina Circuit Court At-Large Seat #8 on February 1, 1991, and served continuously until February 1999, when I was elected Resident Judge of the Sixth Judicial Circuit.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  AV

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Occasionally


(b)
state:

Often – on a regular basis

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

20%


(b)
criminal:
50%


(c)
domestic:
30%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

95%


(b)
non-jury:
5%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?


Usually sole counsel and occasionally chief counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Walter Neal and Industrial Chemical Company, Inc. v. J. Simpson Darby, L.H. Schwieterman, John Archie Lucas, Donald B. Murray, Marion M. Thomas, and J. F. Martin as members of the Chester County Council and the County of Chester (1984) Court of Appeals Opinion #0207 filed June 22, 1984.  I was Chester County Attorney in 1980 and the Chester County Council was in the process of adopting an ordinance pertaining to the handling and storage of hazardous chemicals in Chester County.  Mr. Neal brought suit in Common Pleas Court to question the constitutionality of the ordinance and the county counter-claimed on the ground that Mr. Neal’s landfill site was a public nuisance.  The case was significant both at the trial level and the appellate level, because a small rural county was attempting to protect its citizens and their environment from the disposal of out-of-state hazardous waste. The trial judge and the Court of Appeals both found that the landfill constituted a public nuisance by virtue of its location and upheld the permanent injunction to prevent further disposal of hazardous chemical waste at the site.


(b)
Chester County Hospital and Nursing Center v. J. F. Martin, Simpson Darby, John Lucas, Marion M. Thomas, Don Murray, Carlisle Roddey, Lowell Schweiterman, individually and as members of the Chester County Council, and the Chester County Council (1984) South Carolina Supreme Court Opinion #22053 filed March 6, 1984.  In 1981, the Chester County Council was in the process of adopting an ordinance to increase the size of the Chester County Hospital Board and to provide that Council would appoint said Board members. This Board had previously been created by a local act of the General Assembly in 1947 which provided that vacancies would be filled by a two-thirds vote of the remaining Board members themselves. The Board petitioned the Circuit Court for an injunction to prevent the Council from enacting the ordinance. After an extensive hearing on the matter, which included the testimony of many respected leaders of the community such as U.S. District Court Judge Robert W. Hemphill, deceased, the lower Court issued a permanent injunction on the grounds that the County was attempting to exercise power beyond its limitations in violation of § 4-9-170, Code of Laws of South Carolina, 1976, as amended. The South Carolina Supreme Court remanded the case and vacated the injunction. The Court stated that it was well recognized that a Court could not restrain by injunction, the exercise of legislative power by counties. The Court cited 43A C.J.S., which states that the restraining power of a Court should be directed against enforcement rather than passage of ordinances. The case is very significant because the Court upheld the County’s actions which were undertaken because of the Home Rule Act.

(c)
Vera B. Lawson, Executrix of the Estate of Robert Smith Lawson, deceased v. Bowaters Carolina Corporation U.S. Fourth Circuit Court of Appeals #77-8320 Order filed October 31, 1977.  In this case, I represented the Estate of a painter who was killed while painting the Defendant’s plant in Rock Hill, South Carolina. The Plaintiff’s husband was employed by Robert’s Paint Company, which had a contract with Bowaters to paint their facility. The Plaintiff’s husband was killed when an employee of Bowaters drove a fork lift into the scaffold supports, thereby knocking the deceased to the ground. A death claim against Robert’s Paint Company was filed for Workman’s Comp benefits before the South Carolina Industrial Commission and the claim was approved.  Subsequently, the Plaintiff filed a wrongful death action against Bowaters Carolina Corporation in U.S. District Court. The Defendant moved for Summary Judgment contending that under the provisions of the S.C. Workman’s Compensation Act the Plaintiff’s deceased husband was the “statutory employee” of the Defendant, and therefore, the Plaintiff’s sole remedy would be under the provisions of that act. After considering the briefs filed by me and after oral arguments of counsel, Judge Hemphill issued his Order on September 15, 1977, in which he denied the Motion for Summary Judgment and ordered the case be calendared for Jury trial. The Defendant petitioned the United States Fourth Circuit Court of Appeals for permission to appeal Judge Hemphill’s Order, basing its argument on the grounds that there was a conflict between interpretation of controlling State law between the United States Supreme Court and the South Carolina Supreme Court. They denied the Defendant’s petition and the case was later settled. This case was significant because it involved the question of the definition of a statutory employee under the South Carolina Workman’s Comp Act.

(d)
Canzadia White, as Administratrix of the Estate of Richard C. Carter, deceased v. Holsum Bakery, Inc. (1972) This was a wrongful death case and all of the witnesses of the accident of the Plaintiff were minor children of the deceased. A lot of preparation was required to ensure that the minor children would be qualified by the Court to testify. A verdict was returned for the Plaintiff, and it has been said that this was the highest jury verdict returned in Chester County for the wrongful death of a black man at that time.

(e)
Crystal J. Harmon, Committee for Benjamin Joseph Harmon, an Incompetent v. Aegis Corporation, Long Mill Rubber Company and Ryder Truck Rental Company. U.S. District Court, Greenville Division, Complaint filed August 1, 1985.  The Plaintiff, Benjamin J. Harmon, age 21, suffered a totally and permanently disabling brain injury on July 14, 1983, when the automobile he was driving was struck by the Defendant who had disregarded a traffic control device. I began representing the Plaintiff shortly after his accident, and successfully negotiated an agreement that the carrier would pay for immediate medical care. This was medically significant because it is essential that a brain injured person receive extensive rehabilitation immediately after the injury to maximize potential improvement. During my representation, I traveled rather extensively and learned that there are not many facilities in the United States which can adequately care for the head injured. A jury was drawn for trial, however, approximately one week before the trial was scheduled to begin, the case was settled in 1986. It was a significant case in that it was the largest settlement I ever obtained and required more preparation than any other legal matter I ever handled.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

(a)
Walter Neal and Industrial Chemical Company, Inc. v. J. Simpson Darby, L. H. Schwieterman, John Archie Lucas, Donald B. Murray, Marion M. Thomas, and J. F. Martin as members of the Chester County Council and the County of Chester. S.C. Court of Appeals, June 22, 1984; 282 S.C. 277; 318 S.E.2d 18.

(b)
Chester County Hospital and Nursing Center v. J. F. Martin, Simpson Darby, John Lucas, Marion M. Thomas, Don Murray, Carlisle Roddey, Lowell Schweiterman, individually and as members of the Chester County Council, and the Chester County Council. S.C. Court of Appeals; March 6, 1984; 281 S.C. 25; 314 S.E.2d 25.

(c)
Thomas Beckham v. Sara Kay B. Short. S.C. Supreme Court; and S.C. Court of Appeals, June 5, 1989, and January 25, 1988; 380 S.E.2d 826; 298 S.C. 348; 365 S.E.2d. 42; 294 S.C. 415.

(d)
Patricia Moore Lucas v. Ernest Wendell Lucas. S.C. Supreme Court; May 9., 1983; 302 S.E.2d. 863; S.C.
(e)
Willie Mack Thomas, Sr. and Naomi F. Thomas v. George Wilson, individually and d/b/a Palmetto Mobile Homes. S.C. Court of Appeals; March 9, 1984; Memorandum Opinion No. 84-MO-007.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  I have been serving as a Circuit Court Judge since July 1991, and have not practiced law since that time. I handled a number of criminal cases, however, I do not recall any of the cases being appealed to the Supreme Court or to the Court of Appeals. I do recall several criminal appeals from the Magistrate Court to the Circuit Court, but I do not recall the names of the individual Defendants at this time.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


July 1991 – February 1999; South Carolina Circuit Court at Large Seat #8;


February 1999 – Present; Resident Judge, Sixth Judicial Circuit.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Louis J. Truesdale v. Parker D. Evatt, and the South Carolina Department of Corrections, et al.  The subject of this Order deals with the reimbursement of expenses incurred by expert witnesses called upon by Petitioner Truesdale in his death penalty case. The Appeal of his case is reported at 301 S.C. 546, 393 S.E.2d 168.

(b)
State of South Carolina v. Gary Allen Rimert Opinion No. 24093, 446 S.E.2d 400. The issue addressed in this Order is whether or not a jury in a criminal case is entitled to hear evidence regarding the sentence a Defendant may receive if he is found guilty but mentally ill. I held that the jury’s function was to determine guilt and that information about sentencing is irrelevant to such a determination. The Supreme Court affirmed.

(c)
Carol Ann Berkebile v. William C. Outen 311 S.C. 50 and 426 S.E.2d 760.  This Order holds that losses from video poker playing are not recoverable pursuant to § 32-1-10, S.C. Code Ann. I held that § 32-1-10 removed the common law bar to recovery of losses from engaging in illegal gambling. Therefore, if the loss resulted from legal gambling, § 21-1-10 does not apply and a Plaintiff cannot recover. Unfortunately, the Supreme Court disagreed and I was reversed.

(d)
City of Folly Beach v. Atlantic House Properties Opinion No. 24384, 321 S.C. 241, 467 S.E.2d 928.  In this Order, I ordered that the Defendants in a condemnation action pay the Plaintiff’s reasonable attorneys fee pursuant to § 28-2-510 S.C. Code Ann. Supreme Court reversed.

(e)
Betty Williams, et al. v. The Zoning Board of Adjustment of the City of Rock Hill and New Hope Carolina, Inc. This Order affirms the City of Rock Hill Zoning commission’s issuance of a permit to New Hope Carolina allowing it to operate an institution to care for emotionally handicapped children.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


South Carolina House of Representatives, elected, 1982 – 1991;


Chester County Airport Commission, appointed, 1978 – 1980;


Chester County Attorney, appointed, 1980 – 1982.

25.
List all employment you have had while serving as a judge other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


Textile, Inc., Gastonia, North Carolina;


Textile employee during summers while in college; 1964-1968.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  I was sued as a member of the Chester County Legislative Delegation by a tax payer who demanded that the Delegation, rather than the Chester County School Trustees, set the school tax millage. The Circuit Court later ruled that the Chester County Board of School Trustees had the taxing authority.



Since becoming a Circuit Court Judge, I was also sued by a prisoner acting Pro Se. The case was filed in United States District Court and the Civil Action Number was 4:92-2623-3BD and was entitled:  Priest Gerald Garner, #170960 v. Charles Molony Condon, Solicitor; Lee E. Berlinsky, Asst. Solicitor; Paul E. Short, Jr., Judge; Det. Guy R. Vanhorn; Det. Frazier; Det. M. Benton; Det. Kay Colleton; and William L. Howard, Judge. I was dismissed from the case by Order dated August 26, 1993, which was duly signed and executed by Judge Ross Anderson. I also was sued by another prisoner, Mark Steven Fortier. This case was entitled Mark Steven Fortier v. Medlock, et al., Civil Action Number 3:920 C.V.-3312. This case was filed in U.S. District Court by Mr. Fortier against the Attorney General for South Carolina, me as Circuit Court Judge, and several other officials. Mr. Fortier was the first State Wide Grand Jury case involving pornography. I was sentencing Judge and Mr. Fortier was apparently unhappy with his sentence. I was subsequently dismissed from the case by United States District Judge.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Chester County Bar Association;


(b)
South Carolina Bar Association;

(c)
South Carolina Association of Circuit Court Judges, Past President, 2000-2001;

(d)
American Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Purity Presbyterian Church: Elder;


(b)
Sertoma International, Life Member;

(c)
Chester Shrine Club;

(d)
Chester Masonic Lodge;

(e)
American Legion;

(f)
Chester Men’s Golf Association;

(g)
Phi Delta Phi.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  While I was practicing law, I had the pleasure to serve and to gain valuable experience on the Board of Commissioners on Grievances and Discipline.

48.
Personal References:

(a)
Mr. Charles E. Foster 




(803) 581-5225


Post Office Box 1910, Chester, South Carolina 29706

(b)
Mrs. Brenda T. McBrayer 



(803) 377-7151


Assistant Vice President, First Citizens Bank


Post Office Box 490, Chester, South Carolina 29706


(c)
Rev. Marc Mason, Minister



(803) 377-8175


Purity Presbyterian Church


Post Office Box 278, Chester, South Carolina 29706

(d)
Honorable John R. Justice 



(803) 377-1141


Solicitor, Sixth Judicial Circuit


Post Office Box 728, Chester, South Carolina 29706

(e)
Mr. Arthur Lee Gaston 



(803) 385-2114


Attorney at Law


124 Gadsden Street, Chester, South Carolina 29706

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Paul E. Short, Jr.

Date:  August 30, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service as an appellate judge.  Our inquiry has primarily focused on nine evaluative criteria, and has included a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; as well as a check for economic conflicts of interest.  There are no affidavits filed in opposition to your candidacy or to your election.  Do you have a brief opening statement that you would like to make?

JUDGE SHORT:
Well, I would just like to thank you for allowing me to be here and thank the staff I've been involved with in the application process. I would waive any formal opening statement in the interest of time.  Noticing your schedule, Mr. Chairman, I know that all of you are very busy today and I'll move right into the questions.

CHAIRMAN DELLENEY
 Thank you, Judge.  If you would, answer any questions Ms. Harwell-Beach might have for you.

MS. HARWELL-BEACH:
Good morning, Judge.

JUDGE SHORT:
Good morning. 

MS. HARWELL-BEACH:
I have a couple of procedural things that I need to run through real quick before I start asking you questions.

JUDGE SHORT:
Yes, ma'am.

MS. HARWELL-BEACH:
Mr. Chairman, Members of the Commission, Judge Short has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  The statement was provided to you and is included in your notebooks.  I have no concerns with Judge Short's statement, and with the Commission's approval, I ask that the questions be waived in hearings today and that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:  Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Paul E. Short, Jr.

Address:  

158 Main Street, Room 107




Post Office Box 1006, Chester, South Carolina 29706

Home Telephone:
803 377-3465

Work Telephone:
803 581-5011

E‑Mail Address:
pshortj@scjd.state.sc.us


Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I do not believe a judge should have ex parte communications with attorneys to discuss any issue involved in a case. An ex parte communication may be necessary on some occasions to issue a Temporary Restraining Order as required by the South Carolina Rules of Civil Procedure.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I would recuse myself on any case in which I felt that my former association with someone would prevent me from being fair and impartial to all parties involved.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If I believed that something I disclosed had even an appearance of bias and a party requested me to recuse myself, I would grant that motion.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I normally do not accept gifts or anything of value from attorneys or other individuals.  I have attended conferences sponsored by organizations such as the South Carolina Bar Association, South Carolina Trial Lawyers Association, and South Carolina Defense Lawyers Association. On some of these occasions, my registration fees, lodging, and meals have been provided by these organizations and attorneys.  Of course, all of the Circuit Court Judges were invited and the Chief Justice approved our attendance. On a few of these occasions, I have gone to dinner with a group of attorneys and other Judges during these conferences, however, to my knowledge none of the attorneys had any matters pending before me. 

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report it to the appropriate board, commission, or court.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?  I would review the transcripts of record, briefs, and conduct preliminary research on the issues involved in any particular case.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I do not believe in “judicial activism”. I believe that under our Constitution, Judges are elected to interpret the law, not to promote or set public or social policy. When the issue of ambiguity of a statute is before the Court, I believe that Judges should refer to the legislative history of the statute in an attempt to interpret the law in a manner consistent with the Legislature’s intent.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I would participate in all available continuing legal education in order that I could be as qualified as possible to serve as a member of the Court of Appeals.  I would also attempt to be appointed to certain committees in order that I might contribute to the improvement of our legal system and the administration of justice. One such area of interest to me is criminal case management and I would like to work to implement this system in our rural counties. 

14.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  I believe that I have actually become closer to my family since I have been on the bench the last eleven (11) years.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  Yes.  Elder, Purity Presbyterian Church, Commitment Committee.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:


I believe that historical evidence would be very valuable in determining the application of our Constitution. My analysis would include efforts to determine the intent of the framers of our Constitution in any particular area of the law.  

b)
The use and value of an agency’s interpretation of the Constitution:


I believe the court should be bound by the framers’ intent in interpreting our Constitution and not that of a particular agency.

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:


I believe that documents produced contemporaneously to the Constitution should be given the greatest weight in determining the framers’ intent.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  Local governments do not have plenary authority. All grants of authority to the local governments flow from the State level in our Constitution and statutes.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  Yes.  I have written several research papers for courses I have completed in the Master of Judicial Studies Degree program.

23.
What do you feel is the appropriate demeanor for a judge?  I believe that a Judge should treat every person with dignity and respect, and above all, a Judge must be fair in his dealings with all litigants, attorneys, and other persons who may appear in his court.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  These rules apply seven days a week, twenty-four hours a day.

25.
Is there a role for sternness or anger in meetings with attorneys?  I believe a judge should do everything possible to prevent himself from becoming angry with attorneys. I do believe that in some instances a judge must be firm in his rulings in order that the attorneys will respect the orders and decisions of the court.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  Yes.  I have contacted my representative to advise him that I would be a candidate for the Court of Appeals, Seat #6. 

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Paul E. Short, Jr.

Sworn to before me this 30th day of August, 2002.

Notary Public for S.C.

MS. HARWELL-BEACH:
I have also included in the notebooks, for your review, a copy of the candidate's personal experiences statement.  And finally, I want to note for the record that the testimony contained in the candidate's PDQ, which was introduced earlier into the record, provides that the candidate does meet the constitutional requirements for this position regarding age, residency and years of practice.

EXAMINATION BY MS. HARWELL-BEACH:

Q.
And Judge Short, I know that you have served as a Circuit Court judge since 1991.  I think the Commission would like to know if you have enjoyed your service and what you have learned over those 11 years?

A.
I have tremendously enjoyed my service.  It has always been my ambition since I was a small child to serve as a judge.  Once I was elected in 1991 -- since I have been elected in 1991, I have enjoyed my service.  For 32 years now, I have been getting up and going to court somewhere for the last 32 years, either as a trial lawyer or as a circuit judge, and I have enjoyed my experience. I have presided over all types of interesting cases.  Some a first impression, a novel impression, in South Carolina.  I feel privileged and honored to have been allowed to serve in that capacity.

Q.
And why do you now want to serve as a Court of Appeals judge, and what do you think that you could bring to the Appellate Court bench?

A.
Well, after having served on the Circuit judge -- Circuit Court for the last 11 years, I would like to move into the Appellate level.  I find that to be a little more academic atmosphere.  A judge has a little more time to read, research and reflect on the legal issues that are presented to the Court, and at this stage in my life and my career, I would like to be allowed to move to the Appellate level. What I think I bring, I practiced law from 1971 to 1991 in Chester, South Carolina, in the same building and basically with the same folks.  During that time, I tried many cases in the General Sessions Court and the Court of Common Pleas.  And in the Master and Municipal Courts, before the Worker's Comp Commission and before the Social Security Administration and in the Federal Courts.  I have also prepared and argued cases before the Court of Appeals in the South Carolina Supreme Court, and I also was fortunate enough to be elected and serve in the General Assembly in '83, and served there for nine years.  And I know that is not a prerequisite, but I feel like the experience I gained there will always be with me. 

I think it helped and gave me a better understanding and respect and appreciation for the three different branches and roles of the three different branches of government.  My experience as a Circuit Court judge, I think, would allow me to bring all of these parameters of experience with me to the Appellate level.  And I read last week, in "Senator Session," that during the confirmation of Judge Shedd in South Carolina, that trial experience is a crucible for the training of an Appellate judge.  I'm sure all of the other candidates are well qualified, but I believe my experience would serve me well if I were permitted to serve at the Appellate level.

Q.
Thank you, Judge.  I do know that you have a great interest in academics and you have completed the course work for a masters degree in judicial studies.

A.
Yes, all I need to do is write my thesis, which I'm trying to get back on at this time.

Q.
Yes, so that leads to your interest in the Court of Appeals.  I would like to know, also, if there is anything that you think you need to do additionally to prepare for service on the Court of Appeals?

A.
Well, if I was privileged enough to serve on the Court of Appeals, I would continue to be involved in all types of continuing legal education, as I have been during the last 11 years, while working on my masters degree at the National Judicial College.  I believe there is a program at the University of Virginia for Appellate Court judges and if that's allowable and, of course, with the budget constraints as they are now, I don't know how much training we would be able to get, but at some point, if I were privileged enough to be elected to serve on the Court of Appeals, I would like to attend that program and get all the training, and get any additional training that was available.

Q.
Thank you.  Judge Short, although you address this in your sworn affidavit, the question of judicial temperament is something we always ask judges and we always reinforce it because it is so important.  I would like to ask you now, at this time, what do you feel is the appropriate demeanor for a judge and if you feel that may be different for a Court of Appeals judge than a trial judge?

A.
I don't think it would be different, although, I think the atmosphere in which you are exemplifying that judicial temperament certainly would be different.  I think that any judge should treat all persons coming into the courtroom, whether they be litigants, attorneys, law enforcement officials or court officials or spectators, they should treat everyone with fairness and dignity and respect.  That we should be good listeners, and patience is the best word that I know of for a judge, you have to pinch yourself all the time and say patience, patience, patience.  I think that you would probably need that at the Appellate level, although you would only be dealing mostly with attorneys at the appellate level.  I am sure you would need that same temperament.  I think that all judges, whether they be a trial judges or appellate judges, should always be committed to the principles of honor and integrity and service to others, and that we should conduct ourselves so that we would bring credit upon the judicial branch of the government.

Q.
We have a few housekeeping questions.  Have you sought or received the pledge or conditional pledge of support from any legislator pending the outcome of your screening?

A.
No, ma'am.

Q.
And have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No, ma'am.

Q.
Have you contacted any members of the Commission?

A.
I advised Representative Delleney, since he is my representative, that I would be seeking the seat.  And that was the extent of our conversation.

Q.
I assume your wife does know?

A.
Well, yes, ma'am, I didn't include her.

Q.
Do you understand the 48-hour rule as it relates to the issuance of the report and the 48-hour period that you must wait before you seek pledges?

A.
Yes, ma'am, I certainly do.

Q.
You have been through this before.  I'm sure you are pretty familiar with the rules.

A.
Well, I hope so.

MS. HARWELL-BEACH:
Mr. Chairman and Members of the Commission, I want to note for the record at this time, the Piedmont Citizens Committee did not issue a recommendation on Judge Short's candidacy.  Only two members were available to meet with Judge Short.  They did not it was appropriate to issue a recommendation based on lack of quorum.  So the Piedmont Citizen Committee is silent.  I would note for the record that any concerns raised during the investigation have been incorporated into the questions of the candidate.   Mr. Chairman, I have no further questions unless the candidate has something that he wants to ask.

A.
No, ma'am.

CHAIRMAN DELLENEY:
Thank you, Ms. Harwell-Beach.  Does any member of the Commission have questions for Judge Short?  There appears to be no further questioning, Judge Short.  We appreciate your appearing before us and being here today.  And, of course, you have been through screening many times and you understand the rules and you understand the 48-hour period?

JUDGE SHORT:
Yes, sir.

CHAIRMAN DELLENEY:
You also understand that the 48-hour period will be printed on the report.  At that time, the report becomes a final report.  And up until that time, if the Commission was of such a mind, which is not very likely, but could occur, and has occurred once, I can recall, in my service on the Commission, that we reconvened the public hearing for a candidate and recalled that candidate for questioning.  We could do that up until the time the report matures and becomes final at the expiration of that 48-hour period.  I will just remind you of that, and we appreciate you offering for the Court of Appeals and appearing before us here today.  I hope you have a safe trip back to Chester --

JUDGE SHORT:
Lancaster.

JUDGE SHORT:
Thank you, Mr. Chairman.  Thank you, ladies and gentleman.

(Transcript was continued under executive record.)

CHAIRMAN DELLENEY:
Good morning, Judge Beatty.

JUDGE BEATTY:
Good morning to each of you.

CHAIRMAN DELLENEY:
We have the Honorable Don Beatty, who is a Circuit Court Judge from Spartanburg, who seeks a position on the Court of Appeals, Seat No. 6.  Judge Beatty, if you would please, raise your right hand to be sworn.

(DONALD W. BEATTY WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
And I understand that you have passed up a letter to the staff where you want to update or make some changes to your Personal Data Questionnaire?

JUDGE BEATTY:
That is correct.  I believe that involves two lawsuits, actually.  One, more than 20 years old and another involving a prisoner who did not like my decision on a post conviction relief matter.

CHAIRMAN DELLENEY:
Right.  We have noted those.  And having noted those changes, do you have any objection to our making your Personal Data Questionnaire a part of the record and a part of the sworn testimony?

JUDGE BEATTY:
The amended document.  Not at all, sir.

CHAIRMAN DELLENEY:  Thank you, sir.  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

COURT OF APPEALS, SEAT 6
NAME:



Mr. Donald Wayne Beatty

HOME ADDRESS:

733 Glenridge Road

BUSINESS ADDRESS:
180 Magnolia Street





Spartanburg County Judicial Center, Spartanburg, S.C. 29306

E-MAIL ADDRESS:

dbeattyj@scjd.state.sc.us

TELEPHONE NUMBER:
(home):
864-574-2589





(office):
864-596-3450

2.
Date and Place of Birth:  April 29, 1952, at Spartanburg, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on February 23, 1985, to Angela Chestnut Beatty.


Divorced:  1981; Wanda Beatty; One year separation.


Children:  Brandon,age 23, Student;  
Austine, age 13; and Morgan, age 9.

6.
Have you served in the military?


1974-1976 U.S. Army (Active Duty); 1976-1981 Reserves; Captain; Honorable.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


South Carolina State University, B.S., 1974;


University of South Carolina Law School, J.D., 1979.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  South Carolina, 1979.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.



Student Government Association 1972-1974, ROTC 1972-1974, Tutor for Migrant Workers 1972-1974, Omega Psi Phi Fraternity, Vice President, Dean of Pledges 1972-1974 

10.
Briefly describe your continuing legal or judicial education during the past five years.  I have exceeded CLE requirements each year (See attached CLE reports)

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Business Law, Limestone College

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


(a)
All South Carolina Courts-November 1979;


(b)
Federal Court-District of South Carolina-May 1987.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1979-1981:
Neighborhood Legal Assistance Program – Civil Practice;


1981-1989:
Sole practitioner – General Practice;


1989-1991:
Beatty, Vick, & Tullis – General Practice;


1991-1995:
Beatty Law Firm – General Practice;


1995-Present:
Circuit Court Judge.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  I have never requested a rating and am unaware of any existing rating.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Infrequently


(b)
state:

Weekly

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

40%


(b)
criminal:
30%

(c)
domestic:
30%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

30%


(b)
non-jury:
70%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
State v. Bates:  A retarded man who could not read, count or handle his own affairs was accused of being the leader of a drug dealing ring.  The defendant was acquitted.


(b)
State v. Cunningham: Armed robbery of a motel.  The identification of the defendant was obtained through a tainted line-up by the detective involved.  The Defendant was acquitted.


(c)
Chrysler Motor Credit v. Ferguson:  Credit life insurance was sold to Defendant’s husband after full disclosure of heart condition.  The decedent signed blank forms for salesman, salesman knowingly completed the forms incorrectly.  Defendant died shortly thereafter as a result of massive coronary.  The defendant prevailed.


(d)
State v. Mitchell Frazier: Informant charged as co-defendant in a drug trafficking case.  State objected to severance of trials.  Severance granted, Mr. Frazier was acquitted.


(e)
Harris v. Pentex: Workers compensation case wherein the claimant was persuaded by her supervisors not to file a claim.  The statute of limitations was used as a defense when claim was filed.  Claimant prevailed.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.  I have never handled a case in the appellate courts.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  I have never handled a case in the appellate courts.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  S.C. Circuit Court, 1995-Present.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Elliot v. Richland County, 327 S.C. 175


(b)
Scott v. Porter, 340 S.C. 158, 530 S.E.2d 389


(c)
Williams v. South Carolina Insurance Reserve, 2002-CP-42-841

(d)
United Student Aid Funds, Inc. v. DHEC, 2000 WL 33719670


(e)
Nicholls and Barber v. Charter Communications Holding Company, LLC and City of Spartanburg and all other similarly situated, 2001-CP-42-3246

24.
Have you ever held public office other than judicial office?  If so, list the periods of your 
service, the office or offices involved, and whether you were elected or appointed.


S.C. House of Representatives 1991-1995 (elected)


Spartanburg City Counsel 1989-1990 (elected)

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  
Military Service, 1974-1976 (U.S. Army)

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.


30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  I own a small amount of stock in two local banks and utility company.  I would offer to recuse myself in matters involving these companies.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  If so, give details.  I have had tax liens in the past which resulted from disputed tax bills, however, I do not have any tax liens at this time.  I have never defaulted on a student loan and I have never filed bankruptcy.

34.
Have you ever been sued, either personally or professionally?


I have been sued on four occasions that I am aware of.


(a)
As a guarantor on a loan for a family member.  The case was settled.


(b)
Involved a credit card debt of an ex-wife.  The case was settled.


(c)
Involved a disputed title opinion.  The case was dismissed.


(d)
Involved claims and counter-claims resulting from repairs to an office building owned by me.  All claims were withdrawn and case dismissed.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None known to me.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  I have not requested nor am I aware of any legislative contact on my behalf.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

S.C. Bar

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


Omega Psi Phi Fraternity

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:


(a)
John T. Poole, Jr.



First National Bank of Spartanburg



215 N. Pine Street, Spartanburg, S.C.


864-594-5660


(b)
Samuel Foster



406 York Highway, Rock Hill, S.C. 29732

803-328-6636

(c)
Fred Gibbes


First South Bank


1450 Riedville Road, Spartanburg, S.C. 29306
864-595-0455


(d)
Andy Westbrook



BB&T Bank



203 E. Main Street, Spartanburg, S.C. 29301

864-580-2003


(e)
Albert V. Smith



410 Magnolia Street, Spartanburg, S.C. 29303
864-585-8174

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Donald W. Beatty

September 6, 2002
CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service as an appellate judge.  Our inquiry has primarily focused on nine evaluative criteria, which has included a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; as well as a check for economic conflicts of interest.  There are no affidavits filed in opposition to your candidacy or to your election.  Do you have a brief opening statement that you would like to make?

JUDGE BEATTY:
No, sir.  To be quite frank with you, being in front of this -- all of this body makes me a little nervous.  I have not been in this position in quite a while and I'm certain that some of the lawyers who might come before the Court may feel the same as I do right now.  But no, sir, I do not have an opening statement.

CHAIRMAN DELLENEY:
Thank you, Judge.  If you would, answer any questions our able Counsel, Ms Gunter, might have for you.

JUDGE BEATTY:
Ms. Gunter.

MS. GUNTER:
Mr. Chairman and Members of the Commission.  Judge Beatty has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebook. I have no concerns with the statement and, with the Commission's approval, I would ask those questions be waived in the public hearing.  I would also ask that this statement be entered into the record at this time. 

CHAIRMAN DELLENEY:
It will be done.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Donald W. Beatty

Address:

733 Glenridge Road, Spartanburg, S.C.

Home Telephone:
864- 574-2589

Work Telephone:
864-596-3450

E‑Mail Address:
dbeattyj@scjd.state.sc.us

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  Undecided.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communication should be avoided.  However, there are times when ex parte communication may occur such as scheduling and true emergencies.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Recusal is not taken lightly.  I have in the past and I will in the future, recuse myself in any case where there is an appearance of conflict of interest or personal relationship that causes a party to question my objectivity and impartiality.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  See “5” above.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I only accept social hospitality and gifts from close personal friends.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Report it.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?  Review all pleadings and thoroughly research the issues presented.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I do not believe judicial activism is appropriate therefore, Judges should not set or promote public policy.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I have no specific activities planned.  Occasionally I speak to civic groups and recommend legislation amendments to legislators.

14.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  No.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

b)
The use and value of an agency’s interpretation of the Constitution:

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

When constructing or interpreting the state’s constitution, the primary function is to ascertain and give effect to the intentions of the drafters.  Clear and ambiguous terms must be given their plain and ordinary meaning without resort to a construction that will limit or expand the effect of the constitutional provision.  Of the three areas given in the question, I believe “the use and value of historical evidence in practical application of the constitution” should be given the greatest weight.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  Home Rule act restored autonomy to local government.  Local government has the authority to enact regulations for necessary governmental services such as health and security without specific statutory authority as long as these ordinances are not inconsistent with the Constitution and general law.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?  To be patient and respectful of those who appear before me.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Notwithstanding the inherent frailty of humanity, I attempt to maintain the appropriate demeanor at all times.  However, sometimes I am not successful.

25.
Is there a role for sternness or anger in meetings with attorneys?  Sternness yes, anger no. 

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  Less than $100.00.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
30.
Have you contacted any members of the Judicial Merit Selection Commission? No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Donald W. Beatty

Sworn to before me this 9th day of September 2002.

Notary Public for S.C.

MS. GUNTER:
Also included in the notebook is a copy of the candidate's personal experiences statement.  And based on the testimony contained in the candidate's Personal Data Questionnaire, Judge Beatty meets those constitutional qualifications for this position regarding age, residency, and years of practice. 

EXAMINATION BY MS. GUNTER:

Q.
Good morning, Judge Beatty.  Would you please tell us about your Circuit Court experience and the time you've had on the bench there, and how you have enjoyed that service?

A.
It has been quite interesting, to say the least, and I must admit that when I first took the bench, I didn't like the job, actually.  I think being involved with people more so than anything else, and some of the lawyers I did not find to be too appealing at times, to say the least.   But over the years, I have grown to enjoy the job.  I like the job.  I think it is one of the better things I have chosen to do with my life.  So I'm somewhat pleased at this point.  I have had the good fortune to get experience in areas that I have not had experience as a practicing attorney before.  In fact, since I have been on the bench, I have had the opportunity to handle all types of cases. From the complex criminal to the complex civil, murder cases, death penalty cases, statewide grand jury drug cases, if you will.  On the civil side, medical malpractice, product's liability, class action, and so it has been quite interesting.

Q.
Why do you want to serve on the Court of Appeals, or why do you feel you would be an effective Court of Appeals judge?

A.
Very good question.  And that is a question I asked of myself and when I was approached about the job, I asked the same question.  And I've had lawyers ask the same question.  Why in the world do you want that job?  I thought about it, and I thought it would be a boring job, and they say, all you do is sit around and read and complain about what other lawyers and judges have done.  But, now, having thought about it, I thought that it was a natural progression.  No. 1, for someone in this profession, if you've chosen the judiciary as a career path, then the move to the Appellate Court would be the next thing to do.  No. 2, I think that I have something to offer the Appellate bench, and that with my 23 years experience as a lawyer, judge, experience in the legislature, and the city government in Spartanburg.  And just my dealing with the people, I bring another perspective, if you will.  I'm not a judicial activist, I understand what the law is and how we should approach it.  And I think I would bring, I won't say a balancing act to the Court, but I think I do have something to offer the Court.

Q.
Would you please tell the Commission about your experiences before you took the bench, what type of law you practiced?

A.
I had a very general practice before I took the bench.  Initially, I did quite a bit of domestic relations and civil stuff.  Actually, car wrecks, if you will, and those kinds of matters, things that paid the bills.  I did some criminal work, quite a bit of criminal work, but after a while I decided not to do certain types of criminal cases.  I didn't particularly care for drug cases and the reason being, drugs have a very negative impact on my community.  And I knew some of the drug dealers from having grown up in that community and I will be quite frank with you, I did not want to deal with those.  I neglected to handle -- I chose not to handle criminal cases, I think, in the last five years of practice.  I think I practiced, maybe, 17 years before coming to the bench.  But before that time, my practice was a very general practice.  I did collection work for companies.  I represented some business.  I did work for Duke Power.  I did work for a couple of banks.  I did work for -- like I said, a lot of plaintiff work, a lot of domestic work, and criminal cases for clients who were already clients.  But in general, I must say, that over the last five years of my practice, I didn't do drug cases intentionally.

Q.
Judge Beatty, you noted in your Personal Data Questionnaire that prior to serving on the Circuit Court bench, you have never handled an appellate case?

A.
Yes, ma'am.

Q.
Can you explain to the Commission how you would approach that learning curve and how you would prepare to sit on the Court of Appeals?

A.
That is an interesting question.  I think, having not perfected an appeal would in no way hinder my ability to serve as an Appellate Court judge.  In one instance you're talking about an advocate who is going to advocate one position.  On the other side is the appellate judge, you are talking about someone who is going to look at both sides of an issue and render an objective and neutral opinion, if you will.  Now, although I have not perfected an appeal or appeared before the Appellate Court, I must say I do have some experience in handling appeals.  As you know the Circuit Court handles appeals from the Probate Court, from the Workers Compensation Commission and from DHEC and other regulatory agencies, from the Magistrate Court and the standard of review is exactly the same. 

So the function you would serve as an Appellate Court judge, is exactly the same function I would have served in as a Circuit Court judge having heard those appeals.  I would have rendered an opinion in the same way.  I don't think there is any difference whatsoever. In addition, I have the good fortune, I would think, to have sat with the Supreme Court as an Associate Justice on occasion and I had an opportunity to see how the system really worked.  So I don't think there is any -- I'm certain there is a learning curve, but to say there is going to be one that is going to be in any way impacted by not having to argue the case before a Court of Appeals, I think that is very negligible. 

Let me think about it, now.  In the Court of Appeals, they review -- some of you might agree with me.  I believe that the Circuit Court judge has the hardest job in the judiciary.  We are called upon to do quite a few things, with not a lot of time for preparation.  Not a lot of forewarning, if you will.  We are called upon to make quick decisions.  As the appellate judge, however, you have the time to be more deliberative about things you do.  You have the minimum of two law clerks who are going to research an issue that the circuit judge took 30 seconds to respond to.  And you don't have the luxury of time--the luxury of time to consider those issues.  And in addition you have two other judges that you are going to bounce those problems off of.  So there is quite a bit of assistance, if you will, and, in fact, I like that idea.

Q.
I am going to change direction for a moment and ask if you will please explain to the Commission what you think is the appropriate demeanor for a judge?

A.
On the appellate bench, a judge should be attentive, listening to all issues and concerns raised by the counsel before him, as opposed to on the circuit bench, we have a little bit more to have to deal with.  A lot comes out, when are you a circuit judge, that you would not necessarily have to deal with as an Appellate Court judge.  And the proper demeanor is one of attentiveness, one of respect, and consideration and diligence.

MS. GUNTER:
Mr. Chairman, Members of the Commission, no bench and bar surveys were returned against Judge Beatty.  Mr. Chairman, I do have a few housekeeping questions to finish up.

BY MS. GUNTER:

Q.
Have you sought or received the pledge of any legislative prior to this date?

A.
No, ma'am.  I have been very reluctant to even announce my candidacy to most of the legislature because of that problem, but I intend to as soon as this matter is resolved.

Q.
Have you asked any third parties to contact any member of the General Assembly on your behalf?

A.
No, ma'am, not yet.

Q.
And have you contacted any members of this Commission?

A.
No, ma'am.

Q.
Would you please explain to the Commission your understanding of the 48-hour rule?

A.
Once y'all issue your decision as to those three applicants that you feel are worthy of consideration by the legislature, we have 48 hours before we can actually seek any commitments.

MS. GUNTER:
Mr. Chairman, the Upstate Citizens Committee found “Judge Beatty to be a most competent and excellent jurist.  His qualifications greatly exceed the expectations set forth in the values of the criteria.”  I would ask that this Citizens Committee report be entered into the record.

CHAIRMAN DELLENEY:
Without objection.  Any member of the Commission have any further questions for Judge Beatty?  There being no further questions, Judge Beatty, we appreciate you appearing before us today.  We appreciate your service on the bench and we appreciate your aspiring to become a judge on the Court of Appeals.  You understand the 48-hour rule and you stated it exactly as it is.  And I would just remind you, that up until the 48-hour period time has expired, which will be printed on the report; at that time, the report becomes a final report of this Commission.  Prior to that it is not a final report.  Prior to that time, we could reconvene a public hearing and recall you as a witness or call other witnesses if we have a question about your candidacy.  That is not a likely thing to happen, but it has happened on one other occasion.  But in any event, we appreciate you being here with us today and I hope you have a safe trip back to Spartanburg.

JUDGE BEATTY:
Thank you for the opportunity.  Have a good day.

CHAIRMAN DELLENEY:
Thank you, sir.

 (Transcript was continued under a separate executive record.)

*     *     *     *     *

CHAIRMAN DELLENEY:
Good morning, Judge Lee.

JUDGE LEE:
Good morning, how are you doing?

CHAIRMAN DELLENEY:
We appreciate you being with us morning.  We have before us Judge Alison Lee, Circuit Court Judge who seeks a position on the Court of Appeals, Seat No. 6.  If you would, Judge Lee, raise your right hand to be sworn.

(ALISON R. LEE WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Thank you, ma'am.  Do you need to update or make any changes to your Personal Data Questionnaire?

JUDGE LEE:
Not that I'm aware of.

CHAIRMAN DELLENEY:
Do you have any objection to our making that questionnaire a part of the record of your sworn testimony?

JUDGE LEE:
No.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript. 

PERSONAL DATA QUESTIONNAIRE

COURT OF APPEALS, SEAT 6

NAME:



Ms. Alison Renee Lee
Home Address:

141 Silver Lake Circle, Columbia, S.C. 29212
BUSINESS ADDRESS:
Post Office Box 192, Columbia, S.C. 29202





1701 Main Street, Suite 324, Columbia, S.C. 29202
E-MAIL ADDRESS:

aleej@scjd.state.sc.us

TELEPHONE NUMBER:
(home):
803-732-2517





(office):
803-576-1765
2.
Date and Place of Birth: September 17, 1958, at Washington, D.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on May 3, 1986, to Kenzil Franklin Summey.


Never divorced.

Children:  Julian Christopher Summey, age 14; and Amanda Leigh Summey, age 11.

6.
Have you served in the military?  Not applicable.

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Vassar College, September 1975 to May 1979, Bachelor of Arts degree;


Georgetown University, Summer 1976;

Tulane University School of Law, September 1979 to May 1982, Juris Doctor degree;


University of Grenoble, France, summer law program 1980;


University of South Carolina Law School, Summer 1984.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

Texas, 1982;

Louisiana, 1983;

South Carolina, 1984.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Vassar College:



Student Advisor to Freshman Class of 1982 (1978-79)


Cuba Field Study Trip - one of 20 students selected to go to Cuba and to study the effect of the Castro regime on the culture and make a presentation (March 1978)



Vassar College Gospel Choir, Business Manager (1977-78)


Summer Jobs Coordinator, Office of Career Planning and Placement (1976-1979)


Tulane Law School:



Vice President Freshman Class (1979-80)



Best Oralist Freshman Moot Court Competition



National Appellate Moot Court Team (1980-81)



Mardi Gras Coalition, Legal Services (1981)



Tulane Moot Court Board (1981-82)



Academic Affairs Representative Senior Class (1981-82)



Quarter Finalist Senior Appellate Competition (1982)

10.
Briefly describe your continuing legal or judicial education during the past five years.


1997 - carried over credits from 1996



National Judicial College - Advance Evidence (1 week)


Summary of 1997 Revisions of Lawyer Disciplinary Process & the Ethics Act (2.0)



South Carolina Woman Advocate: Making Practice Perfect (7.5)


1998 - carried over credits from 1997



Rules, Rules, Rules - S.C. Rules of Civil Procedure (3.0)



South Carolina Woman Advocate (4.25)



Employment and Labor Law (3.0)



Ethics Seminar (3.0)


1999 - carried over credits from 1998



Annual Criminal Law Update (7.0)



Circuit Judges Orientation School (17.25)



S.C. Judicial Conference (7.25)



S.C. Circuit Judges Conference (6.0)


2000 - carried over credits from 1999



National Judicial College - General Jurisdiction (58.08)



Annual Criminal Law Update (6.0)



S.C. Circuit Judges Conference (6.5)



S.C. Judicial Conference (7.75)


2001 – carried over credits from 2000



Annual Criminal law Update (6.0)



S.C. Circuit Judges Conference (7.5)



S.C. Judicial Conference (8.25)

11. Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

(a)
JCLE - Basic Elements of Proof in the Family Court (August 1985)



Topic:  Settling the Family Court Record on Appeal 


(b)
Basic Federal Court Practice (September 1985)



Topic:  Pretrial Orders, Sanctions & Local Rules


(c)
Drafting Criminal Laws under the Sentencing Classification Act (November 1993)


(d)
Bridge the Gap (May 1996, March 1997, May 1997, March 1998, May 1998)



Topic:  Practice Tips for the Administrative Law Judge Division


(e)
1996 That Was the Year That Was (January 1997)



Topic:  1996 Update for the Administrative Law Judge Division


(f)
Rules, Rules, Rules: S.C. Practice & Procedure Update (March 1998)



Topic:  Rules of the Administrative Law Judge Division


(g)
South Carolina Woman Advocate: Moving into the Millennium (May 1998)
12.
List all published books and articles you have written and give citations and the dates of publication for each.  Not applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


Supreme Court of Texas, November 1982;


Supreme Court of Louisiana, October 1983;


Supreme Court of South Carolina, September 1984;


U.S. District Court, District of South Carolina, Fall 1984;


U.S. Court of Appeals, Fourth Circuit, April 1985.

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1982-83
Law Clerk, Honorable Israel M. Augustine, Jr., Louisiana Fourth Circuit Court of Appeals.

1983-84
Law Clerk, Honorable C. Tolbert Goolsby, Jr., South Carolina Court of Appeals.

1984-89
Associate, McNair Law Firm, P.A., primarily litigation in contract or consumer related issues.  Last two years practice labor and employment related litigation.

1989-94
Staff Counsel, S.C. Legislative Council, drafting legislation and amendments for members of the General Assembly in the areas of transportation, crime, corrections and prisons, and education.

1994-1999
Administrative Law Judge presiding over administrative hearing relating to insurance, environmental permitting, alcoholic beverages, wages, taxes, video poker, bingo, appeals from occupational licensing boards, and hearings on regulations promulgated by certain state agencies.

1999-present
Circuit Court Judge.  Court of general jurisdiction in criminal and civil matters.  Appellate jurisdiction over municipal, magistrate cases as well as administrative agencies and boards or commissions.

15. What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.


Not rated to my knowledge.  Listed as an associate with the McNair Law Firm 1985-1989


I HAVE NOT PRACTICED LAW SINCE NOVEMBER 1989. ANSWERS ARE BASED UPON MEMORY AND BEST GUESS.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
90% of the cases I handled in private practice were in federal court (1984-89)


(b)
state:
10% of the cases I handled in private practice were in state court (1984-89)

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

(1984-89) 80% 


(b)
criminal:
(1984-89) 20%


(c)
domestic:
handled 2-3 court appointed cases between 1984-89.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:
(1984-89) 10% a majority of cases were resolved on motions or through settlement.


(b)
non-jury:


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Associate counsel on cases that were actually tried.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Atkinson v. Citicorp Acceptance Co. (Federal district court) – case decided on summary judgment motion involving the Fair Debt Collection Act, then a new federal statute.


(b)
McClain v. Westinghouse (Federal district court) – employment law case involving sex discrimination, sex harassment, equal pay, as well as other employment claims.  Case decided on summary judgment.


(c)
State of South Carolina v. Norris Stroman (state criminal case) – defendant (with limited intelligence) charged with murder and allegedly confessed.  Jury acquitted.


(d)
Valerie Smith v. Kroger (Federal district court) – either a slander or malicious prosecution case resulting from shoplifting.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.


I do not have copies of any of the briefs in these cases.


(a)
Purdie v. Smalls, 293 S.C. 216, 359 S.E.2d 306 (Ct. App. 1987)


(b)
Hooten v. Carolina Treatment Center, Inc. 200 S.C. 37, 386 S.E.2d 287 (Ct. App. 1989) was not the lead attorney


(c)
Condon V. Best View Cablevision, Inc., 292 S.C. 117, 355 S.E.2d 7 (Ct. App. 1987) was not the lead attorney


(d)
Davis v. U.S. Steel Corp., 779 F.2d 209 (4th Cir. 1985) on brief.

21. List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  I did not handle any criminal appeals while in private practice.  However, as a circuit court judge I have presided over appeals from magistrate and municipal court cases involving criminal matters.

22. Have you ever held judicial office?  Elected by the General Assembly in February 1994 to the office of Administrative Law Judge which is a quasi-judicial function within the executive branch of government.  Jurisdiction is limited to fact finding within the context of administrative hearings involving taxes, licensing, permitting and rate-making.  Act as an appellate body in matters involving occupational licensing and foster care licensing, among others.  Conduct public hearings and decide the reasonableness and need for regulations promulgated by certain state agencies.  Elected by the General Assembly in February 1999 to Circuit Court. Re-elected in February 2002. Court of general jurisdiction covering civil and criminal matters.  Appellate jurisdiction over administrative agencies and boards and commissions within the executive branch.  Also appellate jurisdiction over municipal and magistrate cases.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Ward v. South Carolina, 98-CP-40-4069, reversed 538 S.E.2d 245 (S.C. 2000)


Ward, a federal retiree, filed suit against the state seeking to have declared unconstitutional statutes enacted providing state retirees a “rebate” on income taxes in response to Davis v. Michigan.  The State filed a motion to dismiss the lawsuit which was granted on the basis that Ward failed to exhaust her administrative remedies before the Department of Revenue and the Administrative Law Judge Division.  The Supreme Court reversed the decision stating that exhaustion of remedies was not required when the sole issue for determination involves the constitutionality of a statute.  Neither the Department of Revenue nor the ALJD has jurisdiction to determine the constitutionality of a statute.


(b)
Harmon v. American Amusement Co., et al., 97-CP-40-2799



Harmon filed suit seeking damages when the video gaming machine he was playing malfunctioned and accrued credits in excess of $5 Million.  His claims involved breach of contract, fraud and deceit, conversion, civil conspiracy, negligent misrepresentation, and unfair trade practices.  Each legal theory was considered and were dismissed.


(c)
Sloan v. Greenville County, et al., 99-CP-23-4464.



Mr. Sloan sued Greenville County seeking to declare its action unlawful in connection with the procured construction of the family Court Building Expansion.  The County sought dismissal of the lawsuit claiming Mr. Sloan did not have standing to bring the lawsuit.  The decision found that Sloan had standing to bring the action against the County as a taxpayer when the legislative acts sought to be enjoined are unlawful.


(d)
Jordan, et al. v. Holt, et al., 96-CP-26-3792.



This was a non-jury trial in partners in a failed restaurant venture sought dissolution of the partnership, an accounting of the assets and claims for damages from the operation of the business.  The trial lasted one week and involved voluminous documents, checks, records and photographs.


(e)
Kenneth Curtis v. State of South Carolina (Greenville County)



Mr. Curtis sought to enjoin the state from enforcing a statute prohibiting the sale of urine in interstate commerce and to declare the statute unconstitutional.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26. Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  Candidate for Circuit Court At Large Seat 10.  Election in April 1997, withdrew two days before the election.  Seat won by James R. Barber, III.  Also candidate for Circuit Court At Large, Seats 1 and 7.  Withdrew candidacy when Commission nominated me as a candidate for Seat 11 in February 1999.
27. Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Not applicable.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  Not applicable.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  Not applicable.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


Yes. I was named, in my capacity as an Administrative Law Judge, in an action in York County (C/A No. 97-CP-46-1679).  This action sought injunctive relief to compel a stay of a contested case pending before me.  The Administrative Law Judge Division was also named a party.  We were dismissed from the action.  The remaining parties reached an agreement.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  Stationery $88.20

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
American Bar Association (1985-90)


(b)
South Carolina Bar Association


(c)
South Carolina Women Lawyers Association


(d)
Richland County Bar Association


(e)
Young Lawyers Division representative to the Committee on Continuing Legal Education (July 1987-June 1988)


(f)
Associate Commissioner, Board of Grievances and Discipline (1987-1989)
46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


Columbia Chapter of The Links, Inc. (1987 - present)



President 1994-98



Vice President 1993-94



Corresponding Secretary 1990-93


Columbia Chapter, Jack and Jill of America, Inc. (1992 - present)



Parliamentarian 1995-97, 2001-2003


St. Peter's Catholic School Board (1993-97)



Chairperson 1995-96


St. Peter’s Catholic Church Parish Pastoral Council (1998-2001)


Honored by the S.C. Chapter of the National Association of Bench and Bar Spouses in April 1999.

Leadership South Carolina, Class of 1999

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  No additional information at this time.

48.
Personal References:

(a) Ms. Beth Griffith

Professional Banking Associate, First Citizens Bank



1230 Main Street, Columbia, S.C. 29201


803-312-8851

(b) Professor Stephen Spitz

225 Hampton’s Grant Court, Columbia, S.C. 29209

803-783-8863

(c) Bill Watkins, Esq.

William W. Watkins, P.A.

P.O. 7365, Columbia, S.C. 29202



803-256-0700

(d) Julian M. Sellers, Esq.

4064 Beltline Boulevard, Columbia, S.C. 29204

803-254-4228

(e) Barry George, Esq.

1419 Bull Street, Columbia, S.C. 29201


803-254-7222

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Alison Renee Lee


Date:  September 5, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service as an appellate judge.  Our inquiry has primarily focused on nine evaluative criteria, and has included a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; as well as a check for economic conflicts of interest.  There are no affidavits filed in opposition to your candidacy or to your election.  Do you have a brief opening statement that you would like to make?

JUDGE LEE:
I have not prepared an opening statement.  I would like to thank the Commission for the opportunity to appear and to answer your questions you may have about my qualifications.   I'm sure that -- I don't think that the composition of the Commission has changed much over the past several years, when I have appeared before them for Circuit Court and for re-election.  I think are you probably well familiar with any qualifications that I have and I just look forward to the opportunity to be able to offer for the Court of Appeals seat.

CHAIRMAN DELLENEY:
Thank you, Judge Lee.  If you would, at this time, answer any questions our able Counsel, Ms. Barden, would have for you.

JUDGE LEE:
I did the same thing, I had to think about what her name was.  

MS. BARDEN:
Good morning, Judge, how are you?

JUDGE LEE:
I'm fine, thank you.

MS. BARDEN:
Mr. Chairman, Members of the Commission.  Judge Lee has provided a sworn statement with detailed answers to up to 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was, of course, provided to all Commission members earlier and is also included in your notebooks.  Staff has no concerns with the statement and, with the Commission's approval, I would ask that those questions be waived in this public hearing today, and also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Alison Renee Lee

Address:

141 Silver Lake Circle, Columbia, S.C. 29212

Home Telephone:
803 732-2517

Work Telephone:
803 576-1765

E‑Mail Address:
aleej@scjd.sc.us

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I do not discuss any cases which have been assigned, are pending or closed with any of the parties, their attorneys or representatives.  If a question arises, my administrative assistant or law clerk requests that the matter be addressed in writing copied to all parties or a conference call is scheduled to discuss the matter with all parties or their representatives.  For simple clerical questions regarding a case or its status, my assistant or law clerk will answer them or refer the call to the Clerk of Court.  There are situations in which ex parte communications are allowed.  These include administrative matters in which substantive matters are not discussed, situations in which the other party is not placed at a disadvantage, and matters allowed by the Rules of Civil Procedure (such as temporary restraining orders).

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Mere affiliation with any of these classes of lawyers would not require recusal.  If faced with a situation in which my impartiality could reasonably be questioned, I would recuse myself.  Certainly if I thought my friendship with one of these lawyers would interfere with my impartiality or cause me to hesitate because of the friendship, recusal would be appropriate and required.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Under the canons of judicial conduct, a judge should avoid the appearance of impropriety and bias.  Having disclosed information that could reflect on that impartiality, if one of the parties did not waive the potential conflict, I would have to recuse myself even if I felt I could be impartial.

7. What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I have accepted lodging from lawyer associations (e.g. Trial Lawyers or Defense Lawyers) when invitations to attend meeting have been extended to all judges.  My policy is to accept invitations equally from both plaintiffs’ and defense organizations.  I have also accepted a meal from an organized group of lawyers (e.g. Richland County Bar) when all judges in the circuit or state have been invited. I do not accept any other offers of gifts or hospitality including food, beverage, lodging, etc. or gifts from lawyers who appear before me.  I will accept a meal, transportation or lodging in connection with expenses incurred if invited to speak to a group out of town and the time of the engagement requires it.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If I had actual knowledge of any misconduct, I would first discuss it with the person and inform him/her of my duty to report the conduct to the appropriate authority.  If the misconduct is reported to me, then I would try to ascertain the circumstances and discuss the fact that it was reported to me as potential misconduct.  If the explanation reveals that there is misconduct or the possibility of misconduct, then I would be required to report it to the appropriate authority.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?  I would read the Transcript of Record, the briefs filed by counsel, any bench memoranda, and the pertinent cases on the issues raised.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Judges should not initiate public policy or engage is activism infringing on other political branches’ authority.  The Supreme Court certainly sets the standard for interpretation of the law.  To the extent the courts are required to determine the constitutionality of actions by the executive and legislative branches, there are certain standards that require the courts to give deference in favor of constitutionality.  The executive and legislative branches set policy.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I will speak at CLE’s and at meetings or conferences ion topics relating to law of which I have knowledge.  I also speak at schools or before groups of children to encourage them to study, set goals, and to work hard to achieve them and succeed.

14.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  Yes.  Although budget constraints have prevented extensive travel, traveling doe affect my family.  I restrict any speaking engagements during the months of travel so that I spend as much free time as possible with my family.  Weekends are reserved exclusively for family.  Additionally, since the canons of judicial conduct apply at all times, I remind my children that certain restrictions on activities may be necessary to avoid future problems.  I try to use these occasions as teaching moments.  Service on the Court of Appeals requires less travel and would not impact family relationships as much as the circuit bench.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  No.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

b)
The use and value of an agency’s interpretation of the Constitution:

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

The cardinal rule of construction is that the words should be given their plain meaning.  If the plain meaning reveals ambiguity then the constitution or statute must be interpreted.  Documents produced contemporaneously to the Constitution would have the greatest weight because these documents would provide the arguments and discussions relating to enactment of contested provision.  Secondary to review of this material, historical evidence of the practical application must be considered to illustrate the context in which these provisions have been used or applied.  Finally, an agency’s interpretation of the provisions must be given deference but may not be controlling in light of other more persuasive evidence.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  The power of the General Assembly is plenary in nature.  The State Constitution limits the power of the General Assembly.  Stated differently, the General Assembly may act through its plenary powers to any extent not expressly or impliedly prohibited by the State Constitution.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  The grants of authority to local government are derived from the state level.  The General Assembly provides for a statewide framework for local governments, but my not enact legislation special to only one or a few.  The counties and local governments have power within that framework to enact statutes affecting local government.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?  A judge should act fairly and impartially and should strive to conduct himself/herself in a manner that bestows confidence in the legal system.  Both personally and professionally, the judge should act in a manner that would not violate the law or call into question the judge’s ability to act fairly and impartially.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  The Canon on Judicial Conduct apply at all times – 24 hours, 7 days a week, whether performing judicial functions or not.

25.
Is there a role for sternness or anger in meetings with attorneys?  Judges should not display emotions that question professionalism.  It is inappropriate for judges to display anger to litigants including criminal defendants or to the attorneys.  Judges should take caution that comments and actions are not misinterpreted.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees? Stationery - $88.20

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Alison R. Lee

Sworn to before me this 9th day of September, 2002.

Notary Public for S.C.

MS. BARDEN:  Thank you.  Also included in your notebook is Judge Lee's personal experience statement.  And the final procedural note, based on the testimony contained in Judge Lee's Personal Data Questionnaire introduced earlier, that she meets the constitutional requirements for this position regarding age, residency and years of practice.

EXAMINATION BY MS. BARDEN: 

Q.
Judge Lee, you have been a Circuit Judge, I believe, since 1999; is that correct?

A.
That's correct.

Q.
What have you found to be the most fulfilling aspect of your service?

A.
There are a lot of different things.  I think what I find the most satisfying is the ability to work with jurors and with litigants and hearing their cases.  For me, it is a matter of being able to administer justice, whether it is on the criminal side or the civil side.  It is certainly providing them the opportunity to have a forum that is fair and impartial for resolution of the issues that they are bringing before the court.

Q.
Why do you, now, want to serve as an appellate judge on the Court of Appeals?

A.
I think it is probably no secret that I started my legal career in South Carolina on the Court of Appeals with Judge Goolsby as his law clerk.  And that has always been a place that I have aspired to, to ultimately conclude my service and my time as a lawyer.  In this particular case, I think, my talents are better suited for Court of Appeals work.  I think that one thing that may have been seen as weakness on my part is the ability to render decisions quickly.  I think it takes some time in being able to answer and to make up decisions and render written opinions.  But those talents are best served on the Court of Appeals where I have the opportunity to do adequate research and writing.  I also look at it as an opportunity to serve the state of South Carolina, by being able to continue in public service.  By being able to offer another viewpoint on the bench.  And to be able to help make the decisions that will affect people in their future, in their legal lives.

Q.
Based on your legal experience and practice thus far in your life, are there any areas that you feel that you would additionally need to prepare for, and if so, how would you go about that preparation?

A.
There are always areas that one can improve in and there always areas that you never quite feel adequately prepared.  I think the benefit of being on the Court of Appeals is having the opportunity to take some time and do adequate research and to study and to have a little bit more time to review the issues that are presented.  On the Circuit Court, of course, you are faced with decisions that you often have to make very quickly.  Things may appear one way in the heat of a battle, whereas, once you have an opportunity to reflect, you have a little more time to consider the questions, consider the decisions that have to be made and you have little bit more opportunity to make those decisions, and you have the opportunity to do research, to hopefully come up with a correct answer.  And I can't say that there is any one particular area that I feel that I don't have sufficient qualifications for, perhaps the Family Court area, but most of the Family Court cases are decided on a case-by-case basis, based on the facts of the case.  Although there are some general principles that apply in the review of Family Court cases, more or less they are driven by the particular facts of that particular case, and I think that just amounts to reading and conducting research.

Q.
Thank you.  Will you please tell this Commission what you think is the appropriate demeanor for a judge or what that demeanor should be?

A.
I think a judge should always try to be calm and rational, although sometimes it may seem as if we are not.  And also to be able to present himself or herself in a manner that portrays the judicial system in the best light.  You should treat litigants with respect, or anyone who is coming before you, with respect and dignity.  You should be cautious of your activities in your own personal life to make sure you are abiding by the law, because you are setting an example for people to see.  Whether or not you may believe in the principles that govern or not, you are bound by those and you should conduct your life accordingly.  I think you should be, as I said, calm and rational and you should try to portray and treat others the way you would want to be treated if you were in their shoes and that is what I try to do.

Q.
Have you sought or received the pledge of any legislator prior to this date?

A.
No, I have not.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No.  When people ask me, what can they do?  I tell them not to do anything at this particular point.  And at some point, hopefully, I will be able to get back with them about that.

Q.
Have you contacted any Members of this Commission regarding your candidacy?

A.
No, I don't believe I have.

Q.
Could you please tell us what your understanding is of the 48-hour rule?

A.
As I understand it, the report is tentatively released to the General Assembly and you must wait at least 48 hours from the date of the release, and I think the date is on the front of the report, before you may solicit or attempt to solicit any pledge from any member of the General Assembly or ask anyone to act on your behalf in doing so.

MS. BARDEN:
Thank you, Judge Lee.  Mr. Chairman, the Midlands Citizens Advisory Committee has not issued a report on Judge Lee or on any other candidate, so we don't have that at this time. I would just note for the record that any other concerns raised during the investigation regarding the candidate, Judge Lee, were incorporated into the questioning of the candidate today, and with that, I have no further questions.

CHAIRMAN DELLENEY:
Thank you, Ms. Barden.  Does any member of the Commission have any questions for Judge Lee?  There being no questions for Judge Lee, we appreciate you appearing before us today and for your service on the bench and for your offering to serve on the Court of Appeals.  Because you are very well versed in the procedures of judicial screening, you understand the 48-hour rule, where you cannot seek pledges or have anyone else seek pledges prior to the expiration of that 48 period after the report is released.  Of course the time and date when that period expires will be printed on the report.  Up until that time, the report is not final.  At that point it is final and prior to that time, we could reconvene a public hearing, or we could recall witnesses if we so desire.  Having said all that, again, we appreciate you appearing before us today.

JUDGE LEE:
Thank you.  I want to thank you all very much for your consideration.  And I hope that you all have a pleasant holiday.

CHAIRMAN DELLENEY:
Thank you, ma'am.

 (Transcript was continued under a separate executive record.)

*     *     *     *     *

JUDGE WILLIAMS:
Good morning.

CHAIRMAN DELLENEY:
Good morning, Judge Williams, and who do you have with you?

JUDGE WILLIAMS:
My wife, Sharon, has joined me this morning, she keeps me straight and she is here to do that today.  If she nudges me, I hope that is okay.

CHAIRMAN DELLENEY:
We appreciate her being here.  We have with us this morning the Honorable H. Bruce Williams, who currently serves on the Family Court and seeks a position with Court of Appeals, Seat No. 6.  Judge Williams, if you would please raise your right hand to be sworn. 

(H. BRUCE WILLIAMS WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Thank you, Judge.  Do you have any updates or changes to make to your Personal Data Questionnaire?

JUDGE WILLIAMS:
No, sir.

CHAIRMAN DELLENEY:
Do you object to our making that questionnaire a part of the record of your sworn testimony?

JUDGE WILLIAMS:
No, sir.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript. 

PERSONAL DATA QUESTIONNAIRE

COURT OF APPEALS, SEAT #6

NAME:



Mr. Harris Bruce Williams

HOME ADDRESS:

418 Shandon Street, Columbia, S.C. 29205

BUSINESS ADDRESS:
1701 Main Street, Room 315





P.O. Box 192, Columbia S.C. 29202

E-MAIL ADDRESS:

hwilliamsj@scjd.state.sc.us

TELEPHONE NUMBER:
(home):
803-799-8820





(office):
803-576-1752

2.
Date and Place of Birth:  March 13, 1956, at Columbia, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Sharon Childers Williams on November 17, 1984.


Never divorced.


Children:  Elizabeth Margaret Williams, age 15; and Anne Carlisle Williams, age 10.
6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Wofford College, 1974-78, B.A.


University of South Carolina, Summer of 1976 & 1977, summer classes 


Cumberland School of Law, Sanford University, 1979-80; transferred to USC


University of South Carolina School of Law, 1980-82, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, admitted 1982

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


President of Student Body, Wofford College, 1977-78


Student Representative to Wofford College Board of Trustees, 1977-78


Senior Order of Gnomes, 1977-78


Intramural Sports, 1974-78

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
Current Issues In Family Law; sponsored by National Judicial College; 24 hours, February 2002


(b)
Organized and participated in School for New Family Court Judges; July 2002

(a) I have attended numerous CLEs and exceeded required JCLE requirements.

(b) I have attended several Drug Court Conventions and attended numerous education courses relating to Drug Courts.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

(a)
I have lectured at the required SC Bar sponsored “Bridge the Gap” Program for new lawyers for the last several years.

(b)
I have lectured to USC Law classes about abuse and neglect cases.  I have spoken to USC Law classes about Juvenile Drug Court as a sentencing alternatives.

(c)
I have lectured to the Richland Bar “Lunch and Learn” Program about abuse and neglect matters in Family Court.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina, November 5, 1982


U.S. District Court, District of South Carolina, December 14, 1982

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1982 – 1995
General practice of law with primary emphasis on family law and personal injury law. 


Scott, Mathews and Williams

1982 – 1991


Trotter and Williams


1991 – 1995


1991 – 1995

Part-time Municipal Judge for Irmo, South Carolina


1995 – present
South Carolina Family Court Judge

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  BV

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
low


(b)
state:

high

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

30%


(b)
criminal:
5%


(c)
domestic:
65%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

5%


(b)
non-jury:
95%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Melvin v. Melvin – Long-term marriage involving issues of contested divorce and equitable distribution including military retirement.

(b)
Inman v. Inman – A custody case involving a mother who moved out of state. The mother retained custody, but she had to return to South Carolina.

(c)
Oswald v. Oswald – A contested domestic action involving child support, visitation, equitable distribution and attorney fees.  The case is significant in that it involved most issues in private domestic actions.

(d)
Jackson v. Jackson – A domestic case tried for the mother, seeking custody and visitation, who had in prior years given up custody and visitation with her children.  Custody was obtained for the mother.

(e)
Bullard v. Ehrhardt – 324 S.E.2d 61, 283 S.C. 557 (1984)  This case established duty of store owner to invitees for the criminal actions of third parties in negligence actions.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.


(a)
Marvin E. Davis v. Bernice H. Davis


(b)
Oyler v. Oyler – 358 S.E.2d 170, 293 S.C. 4 (S.C. App. 1987) Participation in this appeal limited to responsibility for oral argument and assisting in writing brief.


(c)
Bullard v. Ehrhardt – 324 S.E.2d 61, 283 S.C. 557 (1984)


(d)
Frances June Rawl v. Roy Edwin Rawl, Sr. – Participation limited to oral argument.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

(a)
Assistant Town Judge, Irmo, S.C.; October 1991 – June 6, 1995; appointed by Town Council; jurisdiction limited to Magistrate level, usual offense – traffic;

(b)
S.C. Family Court Judge, Richland County, Seat #1; June 1995 – present; elected by Legislature; jurisdiction includes, but is not limited to, divorce, adoption, abuse and neglect and juvenile matters as set forth by statute.  I have presided over the Richland County Juvenile Drug Court since inception in 1998.

(c)
S.C. Court of Appeals – Appointed as an Acting Judge in case of Murphy v. Owens-Corning Fiberglass Corp, et al.


(d)
I have been appointed as a Circuit Judge to preside over Adult Drug Court.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Bates v. Bates. Opinion No. 97-UP-247; Court of Appeals affirms post-divorce modification of alimony


(b)
Ellis v. Commander. 96-DR-40-1708, case involved medical treatment for baby when parents object to treatment


(c)
Jones v. Jones. 96-DR-40-2069, divorce action with issues involving visitation and equitable distribution


(d)
Cheung v. Beck. 95-DR-40-1958, custody case


(e)
Hooper v. Rockwell, et al. 573 S.E.2d 358, 334 S.C. 281 (1999)



case involves termination of parental rights and adoption

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


(same as #22)

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 


In 1994 I was a candidate for the Family Court.  I was found qualified by the S.C. Bar and Joint Commission for Judicial Screening.  I withdrew prior to the election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


I was employed by Americall as an agent to sell long distance service in the fall of ’94.  I never actively participated and resigned upon my election to the Family Court.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


My wife is a part owner (with a lawyer) of a parking space used for USC football games.  The lawyer does not usually appear in my court.  I would disclose the relationship and, if any party objected, I would recuse myself.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  Traffic violation for expired tags on wife’s car; July 1, 1995

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

Yes.  I was named as a defendant creditor in a foreclosure due to an order awarding attorney fees against the defendant debtor.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.


S.C. Funeral Directors Association, 1990;


S.C. Society of Ophthalmology, 1990.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None at present.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar, 1982 – present


(b)
Richland County Bar, 1982 – present; Family Law Chairman, 1993; Family Law Committee, 1991 - 1993

(c) S.C. Conference of Family Court Judges, 1995 – present; Secretary-Treasurer, 1997 – 1998; President Elect, 1998 – 1999; President, 1999 – 2000

(d) S.C. Association of Drug Court Professionals; President, 2000 - 2001

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Received “Program Achievement Award” at 1998 Governor’s Conference on Youth Crime for initiating and developing the Richland County Juvenile Drug Court.

(b)
Columbia Kiwanis Club – President, 1989 – 1990; Board of Directors, 1987 – 1991 and 1994 – 1995; Key Club Keywanettes – Advisor, 1983 – 1996

(c)
Summit Club

(d)
Country Clubs – WildeWood and Woodcreek Farms; member of Greens Committee


(e)
Tarantella

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I assisted in design and implementation of the Richland County Juvenile Drug Court Program, a comprehensive drug treatment court for offenders with serious drug problems.


I am gratified and appreciative of ratings I received from members of the Bar in the anonymous surveys since serving on the bench.  I will continue to make efforts to improve in hopes of better serving the people of South Carolina.  I believe my 13 years of experience as a practicing lawyer along with 7 years as a Family Court Judge give me a broad range of experience to handle the issues presented to the Court of Appeals.

48.
Personal References:


(a)
John E. Montgomery, Dean



University of South Carolina School of Law



Columbia, S.C. 29208




(803) 777-6857


(b)
Dan B. Maultsby, Dean of the College



Wofford College



Spartanburg, S.C. 29303



(864) 593-4020


(c)
James A. Broome



525 Innsbrook Drive, Columbia, S.C. 29210

(803) 772-3275


(d)
Robert C. Wisnewski, Rector



St. John’s Episcopal Church



113 Madison Avenue, Montgomery, Ala. 36104
(334) 262-1937


(e)
John W. Cullum



Vice President & Estate Planning Advisor



Wachovia Bank, N.A.



1426 Main Street, 16th Floor, Columbia, S.C. 29226-9332

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  H. Bruce Williams

September 6, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service as an appellate judge.  Our inquiry has primarily focused on nine evaluative criteria, which has included a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; as well as a check for economic conflicts of interest.  There are no affidavits filed in opposition to your candidacy or to your election.  Do you have a brief opening statement that you would like to make?

JUDGE WILLIAMS:
I don't have an opening statement to make, but I do have comment that is very brief.  I do appreciate the opportunity to appear today to express my interest in the Court of Appeals.  And secondly, I would just like to thank the staff for their courtesy in my dealings with them and Mr. Couick, Ms. Benson and Ms. Addy have been most courteous and professional in my dealing with them.  I appreciate their efforts in the process.

CHAIRMAN DELLENEY:
Thank you, Judge Williams.  At this time, answer any questions our able Counsel might have for you.

MS. BENSON:
Thank you.  Mr. Chairman, Members of the Commission, I have a few procedural matters to cover.  Judge Williams has provided us with a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all of the Commission members earlier and is included in your notebooks.  I have no concerns with the statement and with the Commission's approval, I would ask that those questions be waived in this public hearing today, and I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Court of Appeals

Full Name:

Harris Bruce Williams

Address:

418 Shandon Street, Columbia, S.C. 29205

Home Telephone:
803-799-8820

Work Telephone:
803-576-1752

E‑Mail Address:
hwilliamsj@scjd.state.sc.us

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My usual practice is not to engage in ex parte communications about a case.  The Rules do allow certain relief to be sought by ex parte petition and some administrative matters regarding the case may necessitate some ex parte contact. 

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I use recusal with matters relating to my former law partners.  I divulge the relationship with my former partner and only with written stipulation submitted prior to the hearing will I agree to hear the case.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If I thought it was enough to divulge initially, I would show great deference to the parties.  I want all parties to feel they are receiving an impartial hearing.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts from lawyers or parties who practice before me.  I do accept social hospitality when other judges are invited, such as bar meetings or social gatherings sponsored by the Bar.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  It would have to be reported.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?  I would review the record and briefs filed with the court.  It would be appropriate to review the applicable law and discuss with my clerks in preparation for discussion of the case with my fellow judges.  I would listen to the arguments of the lawyers.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Public policy is determined by the Legislature.  The role of the judge is to review the law and apply the law to the facts provided.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  If asked, I would continue to speak at South Carolina Bar sponsored Continuing Legal Education seminars.  I have served on a Legislative Study Committee and would continue to assist if appointed to other committees.  Additionally, I would continue to speak to community groups about the legal system.

14.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  No   How do you plan to address this?  I have a very supportive family which has experienced my serving as a Family Court Judge for the last 7 years.  I have explained the limitations and they have dealt with them appropriately.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


S.C. Family Court Judges Advisory Committee – Chairman

The Country Club Greens Committee (WildeWood and Woodcreek Farms)

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

b)
The use and value of an agency’s interpretation of the Constitution:

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

The primary rule of statutory construction is to ascertain and effectuate the intent of the Legislature.  Constitutional construction is preferred over some unconstitutional interpretation.  Terms that are clear and unambiguous should be given their plain and ordinary meaning without efforts to limit or expand their meaning.

To assist in the construction, it would be valuable to review documents and record produced contemporaneously in an effort to determine Legislative intent.  Historical evidence would be helpful and should be considered.

In matters relating to the South Carolina Constitution, clear statutory language, evidence of Legislative intent, longstanding administrative interpretation and required constitutional construction are all factors to be weighed.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes, the power of the Legislature is subject only to restrictions contained in the Constitutions of South Carolina and the United States.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


The Constitution directs the General Assembly to make laws to establish the structure, organization, power, duties, functions, and responsibilities of local governments.  The Legislature may delegate to localities responsibility for local affairs and may give broad discretion.  Local laws must not conflict with state law.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?  Judge must show patience and listen.  This applies to the trial and appellate bench.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  The rules apply to judges 24 hours a day.  The public is aware of the judge on and off the bench.

25.
Is there a role for sternness or anger in meetings with attorneys?  There is no role for anger, but there are occasions when being stern is appropriate.  I have found that treating attorneys and litigants with respect is appropriate in the courtroom and is the best way to conduct such a meeting.

26.
How much money have you spent on your campaign?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  I have contacted third parties to indicate my interest in the position, but I have not asked any third parties to contact Legislators.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  I have not contacted members of the Judicial Merit Selection Commission regarding my qualifications.  I have had contact with members of the Commission regarding Legislative issues such as Guardian ad litem legislation, adoptions, Legislative matters, and some incidental personal contact.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  H. Bruce Williams

Sworn to before me this 6th day of September 2002.

Notary Public for S.C.

MS. BENSON:
Thank you, Mr. Chairman, also included in the notebook for your review is a copy of the candidate's Personal Experience Statement.  One final procedural matter.  I note for the record, that based on the testimony contained in the candidate's PDQ, Judge Williams does meet the constitutional requirements for this position regarding age, residency and years of practice. 

EXAMINATION BY MS. BENSON:

Q.
Judge Williams, could you please tell the Commission why you want to be a judge on the Court of Appeals?

A.
Well, I guess, a number of reasons, and I have had a number of experiences during my practice, as a private practitioner and then as a judge, and I think it is just another area that I would like to be a part of, in the area of law. I had the opportunity to serve on the Court of Appeals a year or so ago and that's what peaked my interest in the Court of Appeals.  Having been appointed by the Chief Justice on that occasion and I think it was after that that I started pursuing my interest in that.  I think I bring a number of experiences to the job and I think that I can make a contribution to the Court of Appeals and to the state of South Carolina.  I would like to pursue this.

Q.
Judge Williams, in our interview, you brought out many of your own experiences from your legal background, that you have quite a variety of experiences, including your service on the Court of Appeals by appointment.  Could you tell the Commission how you feel your legal experience will help you if you would be appointed to the Court of Appeals?

A.
Well, I guess any judge, whether a trial judge or appellate judge, I think our experience helps us in doing those jobs.  As a practitioner, I practiced before the Supreme Court, the Court  of Appeals, had that opportunity and learned from that. 

My practice was a general practice, doing criminal and domestics, and I have those experiences.  I think I have learned from those.  As a practitioner -- while I was a practitioner, I also served as an associate town judge for Irmo, for four years, which gave me some additional experience in the area of criminal law, handling jury trials and the matters leading up to arrest warrants.  And just another experience in serving as a judge and learning from it.  As a Family Court Judge, I have been on the bench seven years, and since I was elected, I have served as president of the Family Court Judges Association.  I now chair the Family Court Judges Advisory Committee to the Chief Justice.  I've really enjoyed my service as a Family Court Judge and I love what I do every day. I guess one of the things I am most proud of is that the Bar has been most gracious in its ratings and surveys that they do.  And I am most appreciative of those comments from the Bar, and I strive to maintain their confidence in me and strive to improve and do a better job for the Bar and for the citizens who appear in my court.  Since serving, I initiated, along with Solicitor, the Richland Juvenile Drug Court, been doing that for five years on Monday nights.  Sharon will tell you that I do not get home till late.  I do night court on Mondays with Juvenile Drug Court. 

Two years during that time, I was appointed to Special Circuit Judge to preside over the Adult Drug Court when certain judges were not available to do that, so I did that for two years during that period.  Enjoyed that.  But for funding and other reasons, they were not able to continue that, so I was only able to have one night with Night Court, with my Juvenile Drug Court, which has been very rewarding and something that I have enjoyed being a part of.

The other thing, I guess, we talked about was -- that's the court side of things, but I had the opportunity of being in Columbia, to come down here to the legislature on occasion, and be called upon by staff lawyers on occasions, to answer questions about matters that may be pending, to explain how procedures work in the court.  And there are times when there has been pending legislation and I had the opportunity to come in to appear before committees and to testify regarding Drug Courts or the Guardian ad Litem bill that was passed last year; to answer questions regarding that. 

I was appointed to the Joint Study Committee to the House and Senate regarding adoptions and served on that committee and from that, I guess, I learned a lot that I think might help, because legislative intent in interpreting the law is always an important factor.  So, again, being here, and seeing how it works and what goes on, I think, that was something else that helped me or helps me in doing my job, now, and I think being on the Court of Appeals would help me.  I mentioned serving on the Court of Appeals and I learned something from that, you need to build a consensus.  I think the Bar goes above and there's a consensus by members of the Court and opinions.  Without the dissent, I think that they would feel more confident in the opinion.  And I hope that my history and my background and the involvement with these many different areas and my service in Family Court and different committees and offices, that hopefully, that has helped me to learn how to build a consensus and maybe I can use that tool if I'm allowed to serve on the Court of Appeals.  I think that helps the Family Court.  I think that is a great training ground for the Appellate Court.  I think this an experience that helps.  Because every day I sit there and apply the laws to the facts presented.  I don't have a jury, so I'm doing that every day.  I think that is something very beneficial on the appellate level, because that is what the appellate judge will be doing.  I think that it has helped me to look at those issues.  I guess the last thing -- I say all of that would be that, whether it is the trial bench or the appellate bench, our judicial system is about people.  And I know we are making an effort to computerize and become more efficient.  I think that is very important.  But I think at the same time, that the public and the litigants, in particular, that appear before the judges, need to learn that we do care about their problems as people.  The judicial system is all about people, in helping solve problems, and I think that we as judges can do more and should be to help the public understand that we are trying to do a good job, that we do care and that we are trying to do the best we can do to help them solve their problems.  I hope that all of those experiences that I sort of listed, that that would give me an appropriate background to serve.

Q.
Judge, what is your current philosophy about preparing and drafting orders and how might you incorporate that into work on an Appellate Court?

A.
Well, in Family Court and, again, we have no law clerks, so historically the orders are drawn by the lawyers who appear before us.  Usually the prevailing side would draft your order and send it to the other party before it comes to us and then I would review it.  On occasion, especially in some cases that are more complicated or more emotional or when the lawyers are completely disagreeing with the orders that have been drafted, I'll do my own. 

I guess to answer your question, on the appellate level I would use some of those same things.  I guess I would have clerks, and that's something I'm not used to.  That would be something new to me, and I guess I would have to learn how to utilize that, in all honesty.  But that would be a process to use to allow the clerks to help draft to some degree.  I would be doing some drafting as well as reviewing. 

And as far as preparing, the one time that I was on the Court of Appeals and got served, what I noticed about the judges that were already there, you could tell they had already had that exchange with their law clerks and had discussed those issues that were coming before us, more so than those who were appointed especially to hear that matter, and I think that I would like to incorporate all of those things in preparation for a hearing and a subsequent order.

Q.
Thank you, Judge.  I would like to shift gears a little bit and ask you about some ethical questions.  Judge, what do you think is the appropriate demeanor for a judge?

A.
Well, I think the most important thing that a judge can do in a courtroom is to remain calm and to listen.  I think what I see most people seem to appreciate is when you will take time to listen and let them have their say.  And I think in doing that -- and at times we've got to control our courtroom, but I think if you remain calm, everyone else does too. 

And I think that is the appropriate demeanor in the courtroom.  I never have seen the necessity, in the seven years that I have doing it, to, to sanction any lawyers, and I have never done that.  I think it is more of a mutual respect.  If they see I'm showing the proper respect, it seems to be returned.  At the same time, I do think it is appropriate that I keep control of my courtroom and do the necessary things to do that, but I do think the judge needs to remain calm.  I said questions about anger, maybe it was this time or before, I don't think it is a place for a judge to be angry. 

But there is a place for the judge to control the courtroom so everyone has a fair hearing, and feels that way, and has their say and is not interrupted.  And that is the decorum that I like to keep in the courtroom, and I ask everyone to keep, whether they are pro se or with lawyers or whatever the circumstances might be.

Q.
Judge, you have addressed this in your sworn affidavit, but could you briefly describe how you have handled acceptance of gifts and in dealing with social hospitality?

A.
Don't accept gifts from lawyers.  That would be inappropriate.  There are -- usually the social hospitality would be certain social events that may be sponsored by the Bar, or functions that happen at Christmas, and all the judges have been invited, certain limited social hospitality, but not to the extent that anyone would ever question or hope they wouldn't question the fact that you might be seen with someone.  I think you have to be very careful even with any limited social hospitality, because of the appearance of someone thinking, again, that they are not getting a fair hearing.  I think that is the most important fact or issue that the judge ought to have, is the appearance and what others might say in those circumstances.

Q.
Thank you, Judge.  And now just a few housekeeping items, if you don't mind.  Have you sought or received the pledge of any legislator prior to this date?

A.
No, ma'am.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.
No, ma'am.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No, ma'am.

Q.
Have you contacted any members of the Commission, of this Commission?

A.
I have not contacted members of the Commission regarding my qualifications.  There are instances where I think I may have seen members of the Commission, whether it's up here.  So I guess I'm sort of cautious about that particular instance, just because of my role, again, coming up here on occasion or other -- I guess I'm trying to think of groups I'm a part of -- they might be a part of or -- but I have not contacted the Commission regarding my qualifications, while I may have had some contact with a Commission member, I guess that would be a fair answer.

Q.
Thank you, Judge.  And do you understand the 48-hour rule?

A.
Yes, ma'am.

Q.
Thank you.

MS. BENSON:
Mr. Chairman, I would note that the report of The Midlands Citizen Committee has not yet been received.  We do have a report from the Bar on Judge Williams, which says, "Judge Williams is seen as having an exemplary character and integrity.  He is described as innovative, pro active, courteous to lawyers and litigants, possessing above average legal knowledge, fair and an asset to the Family Court bench.  He is seen as possessing the requisite knowledge, character, ability, temperament and integrity to serve on the Court of Appeals."  Mr. Chairman, I would note for the record that any concerns that were raised in our interview have been covered by the questions today, and I would have no further questions.

CHAIRMAN DELLENEY:
Thank you, ma'am.  Does any member of the Commission have any questions for Judge Williams?

SENATOR MOORE:
Mr. Chairman, I have one quick question.

CHAIRMAN DELLENEY:
Yes, sir, Senator Moore.

EXAMINATION BY SENATOR MOORE: 

Q.
Of one of the litigated matters that you listed, Inman v. Inman, a custody case.  Mother moved out of state, father had retained custody of the children, do you remember what year that was?  It has nothing to do with your candidacy.  And was it appealed?

A.
No.  And as to the year, I want to say the very early '90s.  Before we had gotten more case law on the issue of moving out of state or in state.

SENATOR MOORE:
I'd just be interested in this, Mr. Chairman, because we have had so much discussion about that last year on another one.  Maybe they should have just read your opinion, your order, and that would have solved it.

JUDGE WILLIAMS:
I don't know if it would or not.  But there is a lot of law on that particular issue.  And, again, the thing about Family Court, there is so much that is discretionary in what we do.  I can historically -- the Family Court judges do the best they can with the facts presented and we are getting there and getting to see everything in making the decisions.  And I'm sorry, I can't recall a particular year, I apologize.

SENATOR MOORE:
I will get with staff later.  

BY MR. MOORE:

Q.
You never held a public office other than judicial office, correct?

A.
That's correct.

SENATOR MOORE:
You may want to mark No. 24.

MS. BENSON:
Thank you, Senator.

CHAIRMAN DELLENEY:
Any further questions of Judge Williams?  There being no further questions, Judge Williams, we appreciate you and your wife being with us here today. Of course you understand all of the rules of screening and the 48-hour rule as you have been screened before.  And I just remind you that up until the report is issued, that at the expiration of the 48-hour period, which will be indicated on that report, at the point the report becomes final, at that time, you would be free to solicit pledges from members of the General Assembly or have other people solicit pledges.  Prior to that time, the Commission could recall, or reconvene a public hearing on your candidacy and call witnesses or have you reappear and ask you questions.  But, of course, that is something that rarely happens, but nevertheless it is a possibility and I will just tell you that. With that, we appreciate both of y'all being with us here today and I hope you have a nice holiday.

JUDGE WILLIAMS:
Thank you for your courtesy.

 (Transcript was continued under a separate executive session.)

CHAIRMAN DELLENEY:
Good morning, Mr. Walters.

MR. WALTERS:
Good morning.

CHAIRMAN DELLENEY:
We have before us today Mr. Fred A. Walters, who seeks a position as Master-in-Equity for the County of Beaufort.  If you would, Mr. Walters, raise your right hand to be sworn.

(FRED A. WALTERS WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Do you need to make any updates or changes to your Personal Data Questionnaire?

MR. WALTERS:
Chairman Delleney, I do, I've actually got three changes to make, one I discussed with Ms. Crawford.  Question No. 2, which is date and place of birth and Social Security number.  As many times as I proofread this thing and I went over it, that was inadvertently omitted.  I have since provided that information to the Committee by letter and would amend my response to show date and place of birth as of April 1, 1951, in Greenville, South Carolina.

CHAIRMAN DELLENEY:
That has been made.

MR. WALTERS:
On question No. 10, which asks for your CLE, I had listed, just by way of example, some CLE courses taken during '97 and '99, inadvertently in my error not my secretary's, I included of just one CLE from 2000, which I would omit and just have that deleted, if I may, because it doesn't go with the lead in.  The final question was accurate when I was filling it out and I was reading this last night after dinner, knowing I would be asked the question for any amendments, and question 43 says, "have you requested a friend or colleague to contact members of the General Assembly on your behalf?"  Not living presently in Beaufort, but having property there, I have mentioned to a number of my friends that if you see someone such as Senator Richardson or Senator Clementa Pinckney, let him know I'm a good guy.  So I have made that contact.  When I have said that to anyone, I have been very careful to point out that that is not to ask for any commitment or support or anything else, but rather just to say that I know Fred Walters and he is running.  But I did want to make that amendment on 43.  When I filled this out and filed it, it was a no, to both those questions.  But those are the only changes I have, Mr. Chairman.

CHAIRMAN DELLENEY:
Noting those corrections to the questionnaire, do you object to our making that questionnaire part of the record of your sworn testimony?

MR. WALTERS:
Not at all.  I appreciate you doing so.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript. 

Amended PERSONAL DATA QUESTIONNAIRE

MASTER-IN-EQUITY, BEAUFORT COUNTY

NAME:



Mr. Fred Ashmore Walters

HOME ADDRESS:

151 Crown Lake Drive, Hopkins, S.C. 29061

BUSINESS ADDRESS:
1513 Hampton Street, Columbia, S.C. 29201

E-MAIL ADDRESS:

faw@lbhlaw.com
TELEPHONE NUMBER:
(home):  (803) 783-4007





(office):  (803) 771-8000

2.
Date and Place of Birth:  April 1, 1951, at Greenville, South Carolina.

3.
Are you a citizen of South Carolina?  Yes

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on November 8, 1975, to Connie Allen Brownlee Walters.


Never divorced.


Children:  Carey Townes Walters McClure, age 32, 
Drug Representative/Sales, Novartis Pharmaceuticals.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

University of South Carolina, 1969-1975


Bachelor of Science in Business Management

University of South Carolina, 1976-1979


Juris Doctor

Massachusetts Institute of Technology, 1988


Graduate, Program for Senior Executives

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, 1979

Georgia, 1979

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Undergraduate School Activities

President, Alpha Phi Omega National Service Fraternity, 1973


United Way Liaison, 1972-1973

Law School

Student Body Treasurer, 1977


Student-Faculty Liaison, 1978

10.
Briefly describe your continuing legal or judicial education during the past five years.


During the past five years, my continuing legal education has principally involved trial and litigation courses along with courses in professionalism and ethics.  A listing of CLE taken from 1997-1999 follows and is representative of the programs and topics at which I continued my legal education:

1997
Winning Edge Negotiations for Business, sponsored by BSC; 3.0 hours

1998
Discovery in the Age of Electronic Communications, sponsored by the American Law Firm Association (ALFA); 1.0 hours

Document Retention, Production and Discovery Issues, sponsored by ALFA; 5.4 hours

Legal Ethics and Professional Responsibility, sponsored by SCCLE; 2.0 hours

Cross Examination Techniques, sponsored by GICLE; 4.0 hours

Ten Things You Need to Know, sponsored by SCCLE; 6.0 hours

1999
Civil Practice & Litigation Techniques in Federal and State Courts, sponsored by ALI/ABA; 20 hours

Masters in Trial, sponsored by American Board of Trial Advocates and S.C. Bar; 7.25 hours

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  In 1996 I was a lecturer at a Kentucky Bar Association meeting at which I discussed the use of electronic tools in the practice of law.  The course was approved for 8.5 hours of CLE.  My lecture was for two hours (as I recall).

12.
List all published books and articles you have written and give citations and the dates of publication for each.

“A Constitutional and Statutory History of the Telephone Business in South Carolina” by William J. Quirk and Fred A. Walters, 51 SCLR 2000 at 290-386.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

South Carolina Bar





1979

Georgia Bar






1979

United States District Court for the District of SC

1982

United States District Court for the Northern District of GA
1981

United States Court of Appeals for the Fourth Circuit
1980

United States Court of Appeals for the Fifth Circuit

1997

United States Court of Appeals for the Sixth Circuit

1996

United States Court of Appeals for the Eleventh Circuit
1994

United States District Court for the 

Southern District of Florida (pro hac vice)


2000

United States District Court for the Middle District 

of Louisiana (pro hac vice)




1998

Florida Public Service Commission (“Practitioner”)

1979-1982

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.



January 1979-March 1982: Southern Bell Telephone & Telegraph Company Legal Department, Atlanta, Georgia.


During the first four years of my life as a lawyer, I first worked on discovery matters in the case that would lead ultimately to the breakup of the former Bell System.  Within six months, I served as a trial lawyer in a major rate case before the Georgia Public Service Commission.  By 1982, I had become a senior regulatory trial lawyer, trying over twenty major matters before state administrative agencies in the Carolinas, Georgia and Florida as lead counsel.  I appeared also in two contested matters before the Federal Communications Commission.



April 1982-March 1992: General Counsel - South Carolina, Southern Bell (later BellSouth) Legal Department.


In this practice I served as the primary legal resource for all legal issues involving Southern Bell in South Carolina.  While that practice involved the motions practice or trial of an occasional civil matter in state or federal court, the primary emphasis was that of an administrative trial practice before the South Carolina Public Service Commission where all rules of evidence applied.  I tried over fifty cases as lead or sole trial counsel before that administrative body.  I also was charged with settlement authority and the accompanying evaluation of all civil matters in South Carolina involving Southern Bell.



March 1992-October 1993: Vice President & General Counsel, BellSouth Asia/Pacific Pty, Ltd; Secretary, BellSouth Australia; Secretary, BellSouth New Zealand; Secretary, BellSouth Shanghai Centre Pty. Ltd; Alternate Director, Optus Communications Pty. Ltd.


For the period March 1992, to and including October 1993, my practice was a unique one.  I relocated to Sydney, Australia where I functioned as counsel and chief negotiator for BellSouth Asia/Pacific’s companies throughout the Pacific Rim.  In that capacity, I negotiated agreements with other telephone utilities, private companies and governments, including the People’s Republic of China.  I also provided general legal counsel in a wide range of practice areas.  I also served on these entities’ Boards of Directors and served as liaison to the BellSouth Board of Directors.


October 1993-August 2000: Chief Trial Counsel, BellSouth, Atlanta, Georgia.


Upon my return to the United States, my practice of law involved the supervision of between eight and fifteen trial lawyers dedicated to the prosecution of claims for, and the defense of, complex litigation involving BellSouth Telecommunications throughout the states of South Carolina, North Carolina, Tennessee, Georgia, Mississippi, Florida, Alabama, Kentucky and Louisiana.  In this capacity, I was responsible for the formulation of trial strategy, assisting younger lawyers at trial as needed, reviewing all dispositive motions and issuing settlement authority for all serious personal injury claims/suits (wrongful death, paraplegia, quadriplegia, loss of sight, loss of limb, etc.) and complex commercial cases (antitrust, qui tam, damages in excess of $1,000,000) involving BellSouth Telecommunications.  In addition, I served as lead appellate and trial counsel on selected cases throughout the Southeast.


September 2000: Leave of Absence pending retirement.



October 2000 - present: Partner, Lewis, Babcock & Hawkins, LLP, Columbia, South Carolina.


My present practice is a varied one.  I represent a few major corporations in issues related to contract formulation and I have handled a number of civil matters challenging municipalities’ zoning ordinances.  The bulk of my practice is that of a plaintiffs’ trial practice with the majority of that work involving class action and other major commercial litigation.  My practice is a mixture of state and federal court matters, including two matters in Georgia.  I am lead counsel in all of these files, arguing motions, preparing briefs, and getting these cases ready for trial.


I have not appeared before a Master-In-Equity in the last five years.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

AV(T).  Note: The “(T)” relates to the rating’s having been earned in another jurisdiction, in this case, Georgia.

16.
What was the frequency of your court appearances during the last five years?  I have appeared often in both state and federal court over the past five years but I have not had a single case go to trial.  All cases either settled or were won by summary disposition.  During the period 1997-2000, my practice was principally in federal court where I appeared approximately 6-10 times per year.  From the date of my joining Lewis, Babcock & Hawkins, I have appeared in federal court on three (3) occasions to argue dispositive motions and appeared in state court on five (5) occasions.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

100%

(b)
criminal:
    0%

(c)
domestic:
    0%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

None

(b)
non-jury:
100%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Chief counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Dunes West et al. v. Town of Mt. Pleasant: Charleston County Court of Common Pleas, 2000.


In this case of which I am particularly proud, I challenged successfully a new zoning and building permit allocation ordinance that, among other things, limited access by minorities to Mt. Pleasant and, amazingly, restricted the ability of new minority homeowners to retain profits potentially made on their real estate investment.  After the case was filed and depositions begun, the Constitutionally-offensive provisions were removed from the ordinance and the case was resolved.  The significance of this case lies in bringing into check a local government that was trampling the rights of its citizens.

(b)
BellSouth v. United States of America, C/A No. CV-93-B-2661, N.D. Alabama (1994), 868 F.Supp. 1335.


In the early 1990's, Congress enacted the so-called “Cable Act” which foreclosed to my client and other telephone companies the right to enter the cable television industry.  I obtained summary judgment, striking the statute on First Amendment grounds.  This was the first successful challenge to the statute anywhere in the country.  Thereafter, the government eased their restrictions and my client was able to pursue the lucrative entertainment segment of the information industry.

(c)
Southern Bell Tel. & Tel. Co. v. Hamm, 409 S.E.2d 775 (S.C. 1991).


I tried the case before the Public Service Commission which upheld the lawfulness of so-called “Caller-ID” services.  The Consumer Advocate appealed and attacked the service on First Amendment and invasion of privacy grounds.  I wrote the memoranda for Circuit Court and participated at argument and wrote the briefs at the Supreme Court, but did not argue.  The PSC decision, and ultimately that of the Supreme Court, were the first orders anywhere in the country addressing the Constitutionality of this service that today is so commonplace.

(d)
In re: Southern Bell, numerous, 1979-1992.


During my years at BellSouth, I tried cases to conclusion before administrative agencies in South Carolina, Georgia and Florida which, in sum, generated over $1 Billion in incremental annual revenues for my client.  That level of success is one of which I am proud.

(e)
Miami Entertainment v. BellSouth, 97-8390-CTV, Middlebrook, S.D. Florida.


In this commercial litigation asserting breach of contract and anti-trust theories and seeking tens of millions of dollars, a new associate and I obtained summary judgment (affirmed by the Eleventh Circuit) after an extremely hard fought case against an excellent lawyer for the Plaintiff.  This was probably the most difficult case in which I achieved success as a trial lawyer.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

(a)
S.C. Cable TV Association v. Southern Bell, 417, S.E.2d 586 (S.C. 1992)

(b)
Hamm v. Southern Bell, 394 S.E.2d 311 (S.C. 1990)

(c)
Southern Bell v. City of Spartanburg, 331 S.E.2d 333 (S.C. 1985)

(d)
Overcash v. SCE&G, C/A. 01-CP-40-223 (pending) South Carolina Court of Appeals

(e)
Miami Entertainment v. BellSouth, Eleventh Circuit Court of Appeals, 1999 

(Not Reported)

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  None.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  N/A

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Yes.  During the period from 1972-1973 (approximately) I was Manager of a now-defunct company known as “Dealers’ Specialties,” selling pre-finished paneling.  From 1973-1976 I was licensed as a real estate salesman and Broker with Bob Capes, Grover Richey and Pat Tobias real estate agencies.  In 1976, I placed my Broker’s license with the Great Southern Mortgage Company and, ultimately, allowed it to expire.  While in law school, I clerked at the Attorney General’s Office (January-September 1977) and for Harry M. Lightsey, Jr. (September, 1997-December, 1978).

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.

Yes.  I serve as an owner and director of OpticalPathwayz, an S-Corporation dealing in the design of fiber optic distribution systems.  I provide legal counsel to that firm, which does not and will not transact business in Beaufort County.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

I receive a monthly pension from BellSouth Corporation and own stock in that firm.  I would not hear any matters involving BellSouth as such would be a conflict of interest.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No/No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No/No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
State Bar of Georgia

(b)
South Carolina Bar

(c)
Bar of the Fifth Federal Circuit

(d)
American Trial Lawyers of America

(e)
Richland County Bar Association

I have not held any office in these Associations.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Trinity Episcopal Cathedral, Columbia, SC

(b)
Capital Rotary Club, Columbia, SC

(c)
Ducks Unlimited

(d)
Quail Unlimited

(e)
Coastal Conservation Association

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have been blessed with a unique career as an attorney.  I have been able to work with some of the finest lawyers in the country.  I have been able to appear before state and federal judges across the Southeast and even in Connecticut and I have been able to observe both excellent and poor courtroom demeanor.  I have been able to work with people from different cultures in Australia, New Zealand, Malaysia and the People’s Republic of China and learned to respect and adapt to their differing beliefs and values.  I have written countless briefs, taken numerous depositions and argued or tried countless matters.  I will bring maturity, a depth of experience, excellent legal reasoning abilities and dedication to a position that is essential to the fair administration of justice.

48.
Personal References:

(a)
Stephen Johnson

National Bank of South Carolina

1241 Main Street, Columbia, S.C. 29201 

(803) 929-2145

(b)
Kevin A. Hall, Esquire

45 Avian Trail, Columbia, S.C. 29202


(803) 790-4611

(c)
John Franklin Beasley, Esquire

1124 Berkshire Drive, NE, Atlanta, GA 30306
(404) 875-7545

(d)
William J. Quirk, Esquire

University of South Carolina

School of Law

Columbia, S.C. 29208




(803) 777-4155

(e)
The Reverend Robert G. Riegel

1668 Woodlake Drive, Columbia, S.C. 29206
(803) 787-0478

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Fred A. Walters

Date:  September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service as an appellate judge.  Our inquiry has primarily focused on nine evaluative criteria, and has included a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; as well as a check for economic conflicts of interest.  There are no affidavits filed in opposition to your candidacy or to your election. Do you have a brief opening statement that you would like to make?

MR. WALTERS:
Mr. Chairman, I know you are all very tired and y'all have been doing this -- just very briefly.  I did want to bring greetings from my wife.  She has been very supportive of my decision and planned to be here today.  Our black Labrador tore his ACL yesterday and he is having surgery right now.  And when being forced to make a decision between giving moral support to the dog or to me, the dog won out, as I knew would happen if she had to make that decision.  But I did want to introduce her right now to the Committee, but she is with the dog instead of me.  Other than that Mr. Chairman, I waive any statement.

CHAIRMAN DELLENEY:
Is she a duck hunter?

MR. WALTERS:
No, but I am, I'll have to wade out and get them myself the rest of the year, I think.

CHAIRMAN DELLENEY:
Thank you, Mr. Walters, please answer any questions our able Counsel, Ms. Crawford, might have for you.

MR. WALTERS:
Thank you, Mr. Chairman.

MS. CRAWFORD:
Good afternoon, Mr. Walters.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Mr. Walters has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualification, office administration and temperament.  That statement is included in your notebooks.  I have no concerns with this statement and with the Commission's approval, I ask that those questions be waived and that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Master-in-Equity

Full Name:
Fred Ashmore Walters

Address:
151 Crown Lake Drive, Hopkins, S.C. 29061

Home Telephone:
(803) 783-4007

Work Telephone:
(803) 771-8000

E-Mail Address:

faw@lbhlaw.com
31. Do you plan to serve your full term if appointed?  Yes.

32. Do you have any plans to return to private practice one day?  I am undecided.  If the position is as challenging and rewarding as I believe it will be, I would not return to private practice.

33. Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.  I presently reside in Richland County; however, I plan to relocate to Beaufort County if appointed and confirmed.  I presently own real property in Beaufort County.

34. What is your philosophy regarding ex parte communications?  Are there circumstances under which you would envision ex parte communications being tolerated?  I do not believe in nor would I tolerate any ex parte communication, except in an emergency situation when opposing counsel is not able to be reached and the emergency required counsel to seek injunctive relief.  In that case, a record would be compiled and subsequent notice given.

35. What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  It is imperative that a judge not only be impartial but that he or she also appear impartial.  I would not hesitate to recuse myself from any matter involving an individual with whom I have practiced law as a partner or with whom I have shared a close friendship.  I do not believe recusal to be necessary in the case of a lawyer/legislator’s representing clients in my courtroom as I can be impartial in that instance.  I would recuse myself from hearing matters involving BellSouth from which I receive a pension and in which I own stock.  In short, I believe any error in a matter involving recusal should be made in favor of recusal.

36. If you disclosed something that had the appearance of bias, but you believed ti would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If, after explaining my belief and rationale in support of my being impartial, the party nonetheless requested recusal, I would grant such a motion unless it was being made clearly for a wrongful purpose.  In that case, I would state the facts on the record, the basis for my decision and go forward. 

37. What standards have you set for yourself regarding the acceptance of gifts or social hospitality? I believe a member of the judiciary has to be especially vigilant to project integrity and impartiality.  Such a goal of necessity must become a part of a judge’s personal life as well as his professional conduct.  The balance must come in not becoming isolated from the community in which you live.  Canon 4 to the Code of Judicial Conduct and the associated commentary sets forth the parameters within which gifts may be accepted.  Even then, terms such as “social hospitality” should be interpreted conservatively.

38. How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  In the regrettable situation in which I became aware of “misconduct” of a lawyer or a fellow judge, the Code of Judicial Conduct again provides direction.  If the “misconduct” is by a lawyer in my courtroom, contempt powers may be invoked or a mere caution may be adequate.  As to other attorney misconduct and as to all judicial misconduct, I would notify the “appropriate authority” immediately and personally discuss the perceived conduct with the individual involved.  Failing to report judicial misconduct is as egregious as committing the misconduct.

39. Are you affiliated with any political parties, boards or commissions that need to be reevaluated?  No.

40. Have you engaged in any fund-raising activities with any political, social, community, or religious organizations?  Yes.  I have solicited funds for my church, Trinity Episcopal Cathedral, Columbia, SC and I have solicited funds for the Capital Rotary Club of Columbia, SC.  If appointed and confirmed, I would not engage in any such activities.

41. If appointed, how would you handle the drafting of orders?  As a general rule, I would draft my own orders.  On minor matters (e.g. discovery disputes), I believe the efficient administration of the Court is consistent with the Court’s consideration of proposed orders.  Care must be exercised to ensure that draft orders are shared with all parties who should be given the opportunity to comment on them prior to their being entered.  Any judge receiving a proposed order should review it carefully including a detailed analysis of the cited authority.  In dealing with routine motions, I believe it is helpful to the Court to utilize orders prepared by counsel and, to enter such orders at the time of hearing, if consistent in every respect with the Court’s ruling.

42. If appointed, what method would you use to ensure that you and your staff meet deadlines?  I have utilized throughout my law practice multiple, redundant “tickler” systems.  I maintain, and require my staff to maintain daily calendars that show deadlines with ten (10) day, five (5) day, two (2) day and due date notations.  Similar notations are maintained on an “Events” sheet which I have prepared every Friday evening for the next week’s deadlines and events.  Finally, my staff “maintains a tickler” on their computers as a final check to keep me current. 

43. What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Aside from the guidance of Canon 5 to the Code of Judicial Conduct, I believe strongly that it is the role of an inferior court to apply the law as it is written and not to make new law by ignoring precedent simply because of a shift in societal trends.  I do believe perhaps the most difficult aspect of being a member of the judiciary is that of not allowing personal beliefs to influence the reading of the law.  That said, I believe it appropriate to address members of the Bench and Bar and the public in proper forums and address issues such as the sealing of court records or on issues such as child pornography, so abhorrent to our public policy and societal considerations of moral decency.  As in so many aspects of serving on the Bench, however, the appearance and application of impartiality and propriety must guide all you say and do.

44. Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I believe a number of opportunities exist for a judge to utilize his or her position for the betterment of the society in which we live.  I would hope to be a frequent speaker to children, teenagers and young adults on the law and help our youth gain insight early in their lives on the rules which hold society together.  There is a mystery of the law to non-lawyers (and some lawyers) which I would hope to help to unravel. 

If appointed, I pledge to address all matters promptly, fully prepared.  There is a serious problem across the State in not having pre-trial motions resolved with alacrity.  Those lawyers with disrespect for their ethical oath can and do abuse the orderly administration of justice by ignoring Rules of Court, by failing to provide discovery or by raising improper objections in an attempt not to win or lose on the merits but to win, period.  I will strive to stop that abuse by setting prompt hearings and by recognizing that the Court’s calendar at times is not flexible enough to address the needs of litigants.  Preparation, flexibility in scheduling, diligence and the desire for involvement with our youth are traits that will assist me in improving the legal system within Beaufort County and, hopefully, beyond.

45. Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  It would be naive to respond, “No” to this question as anytime there is a change in career, there is a strain on the family, whether major or minor.  In assuming a judicial role, the strain will be more pronounced as the Code of Judicial Conduct will be entwined in not only my day to day activities but that of my wife as well.  My family, friends and relatives have understood for years that I do not discuss my clients with them.  While I am positive there will be some uncertainty and discomfort, mainly in dealing with friends from whom and with whom new “rules” must apply, I have found directly addressing the issue to be the only effective way to deal with such things.  A close friend may believe, for example, that he or she could talk to me about a pending matter.  I would tell them otherwise immediately but politely.  There will be a “learning curve” associated with the appointment to this judicial position.  I will not hesitate to seek counsel from my friends on the bench and, when appropriate, from within the Bar in helping frame responses and changes in behavior attendant to helping family and friends understand the limitations now overlaying our lives.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  I am retired from BellSouth, a publicly traded company (BLS).  As such, I would have to recuse myself from hearing cases involving that entity or that directly or indirectly impact the value of my retirement account.

46. Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  I would not, even if allowed by the Code of Judicial Conduct.  I have limited my investments by design to minimize situations in which even the possibility of a conflict might be implied.

47. Do you belong to any organizations that discriminate based on race, religion, or gender?

No.

48. Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

49. What percentage of your legal experience has dealt with cases that appear before Masters-in-Equity?  Please describe to the Commission your experience in these areas.

In my years of practice, I have never had a matter assigned to a Master-in-Equity.  I have tried numerous non-jury matters, handled cases in federal court involving the judicial sale of assets, argued countless motions, handled cases involving real property foreclosures, and I have a wide range of civil litigation experience.  As former Chief Trial Counsel for BellSouth Telecommunications, I had general supervisory authority over 1100 civil matters.  I was lead counsel in all cases classified by risk management personnel to have settlement value in excess of $250,000.00.  I have had the unique opportunity to appear before state and federal judges in eight states and have observed what I believed to be outstanding and poor courtroom demeanor.  I will draw from the experience.

The bulk of my practice has been in federal court; however, upon my retirement from BellSouth and return to South Carolina, I have pursued an active trial practice and presently have matters pending in which I am lead counsel in Fairfield, Horry, Richland and Charleston Counties.  No hearings in those cases have been held before a Master-in-Equity.

The unique breadth of my exposure to different courts and lawyers will provide a sound foundation on which I can build as Beaufort County’s Master-in-Equity.

50. What do you feel is the appropriate demeanor for a judge?  A judge should exhibit control of his or her courtroom at all times and show (and demand) respect for the Court, counsel, parties, members of the public and Court personnel. I have appreciated, always, a judge exhibiting compassion for those persons feeling distress and a judge willing to share in the humor of a moment.  I do not approve of litigants showing informality in a Court, such as calling a Judge by his or her first name - something I observed recently.  Respect for our judicial system must be exhibited at all times in the courtroom.  As the person charged with administering our system of justice, the burden on a judge is not a light one.  Being prepared allows a judge to show confidence to the litigants (who know their facts).  Being respectful and requiring proper courtroom decorum brings order to the process and a feeling of order to a litigant helps him or her accept the outcome as a reasoned one, whether he or she agrees or not. 

51. Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  Even as a part-time Master-in-Equity, the Code of Judicial Conduct and my own set of values apply ever minute of every day.

52. Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  Anger is a human emotion shared by everyone.  I have been extremely angry at lawyers who choose to ignore Court rules and I have been angry at individuals I know are not being truthful.  I have not allowed my emotion of anger ever to be displayed in a courtroom nor do I believe it ever to be appropriate to exhibit anger in Court as such is inconsistent totally with the decorum and atmosphere of mutual respect which should permeate a courtroom.

53. How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House of Senate Ethics Committees?  I have spent no money on this campaign.

24.
Have you sought or receive the pledge of any legislator prior to this date?  No.

25.
Have you sought or been offered a conditional pledge or support by any legislator pending the outcome of your screening?  No.

26.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

No.

27.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

28.
re you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Fred A. Walters

Sworn to before me this 9th day of September, 2002.

Notary Public for S.C.
MS. CRAWFORD:
Mr. Walters’ personal experience questionnaire is also included in your notebook for your review.  Initially, Mr. Chairman, as Mr. Walters pointed out, he owns property in Beaufort County.  At the outset, there was a question as to the residency of Mr. Walters.  He is a resident of Richland County, however, under our law §14-11-20 concerning the qualification of masters, it provides that no person is eligible to hold office of Master of Equity who has “not been a resident of this state for five years immediately preceding this appointment.”  So there is actually no requirement in the law that Mr. Walters has to be a resident of Beaufort County.  He does own property in Beaufort County and states his intention of relocating to this area.

MR. WALTERS:
That's correct.  Our house here is on the market.  If it hasn't sold by the time of appointment, if I'm that fortunate, we will go ahead and move back down there anyway.  Our firm intent is to move to Beaufort County, with or without the master's position being appointed to me.

MS. CRAWFORD:
Mr. Chairman, based on the testimony contained in his Personal Data Questionnaire, Mr. Walters meets the statutory requirements for this position, regarding age, residency and years of practice.

EXAMINATION BY MS. CRAWFORD: 

Q.
Mr. Walters, why do you now seek the appointment of Master in Equity for Beaufort County?

A.
That is a very tough question to answer.  There is a short answer that everyone gives, Well, golly, I'm at the natural point in my career, I would like to move on to something else perhaps.  I saw on ER recently where they were interviewing candidates for med school and they laughed about the pat answer they gave, and it is so easy to fall into that trap. 

But I truly, for years, have considered strongly going to the bench.  It is, I think, an intellectually challenging position.  Particularly now, the way Masters in Equity are now used in South Carolina.  So many of them are named Special Circuit Judges, and it is much more than just doing the statutory and rule driven foreclosures, judicial sale or supplemental proceeding.  You are involved in the hearing of the dispositive motions.  You can make a real difference, I believe, in the position, and I would hope to make that difference, in things such as discovery disputes and having motions timely heard and letting the court assign to the master, a normal civil action.  I can tell you right now, for example, I have a case in which I have been trying to get a class certification motion heard for 11 months. 

I have got a really bad situation down in Colleton County, where I've tried to get a receiver appointed for five months.  Where I'm seeing assets depleted, and the court is so busy, and I believe they truly are.  These things aren't getting heard.  I would like to make a difference in that regard. 

I have been very fortunate and blessed in my career of being exposed to judges all over the country, principally in the southeast, and I have some seen great judges, and I have seen some bad ones.  I would like to pattern my time on the bench, as one of the great ones.  They have fully prepared me, being flexible for litigants and to help remove, I think, some of real frustration in the trial bar, in not being able to get matters heard and not being able to get to the court and not being able to have things resolved.  I really want to make that difference.  I have enjoyed very much the practice of law, I love the law.  You know, you made fun of people in law school that said that they were law lovers, I think, but all they ever did was study, but I truly have a deep providing affection for the profession.  I truly believe that I can make a real difference by being on the bench.  The subject, of course, is when the job came up in Beaufort County, that's where my wife and I have planned to move for some time.  And it was a job -- it was a perfect fit for my selfish reasons, but also for the professional reasons that I discussed.  I really, truly believe that I can make a tremendous difference at the trial bar, by being the kind of judge I have been fortunate to observe in other jurisdictions of the courts.

Q.
Mr. Walters, I believe you have never actually appeared before a master; is that correct?

A.
That's correct.

Q.
Why would this not negatively affect your candidacy and describe all of the experiences you have had and how that would make you an effective master?

A.
I was reading last night, as I mentioned, going through the packet.  And one thing I read on the criteria was a statement that says that the Commission's most important consideration will be the depth and breadth of the professional experience rather than the candidate's particular type of experience, and that really, I thought, just rang so true to my situation.  I've been very fortunate to try numbers of cases across the southeast.  I had a great client, Bell South, for years.  I was their chief trial counselor in Atlanta for a number of years and tried cases the last, I guess, seven to nine years of my career, all over the southeast.  I know my way around the courtroom, I know the importance of running a good courtroom.  I know the importance of maintaining respect and decorum in the courtroom, of responding to litigant's pleas, and showing respect to litigants, and I've seen that not always present in courtrooms. 

But the experience I bring from trial and civil matters in courtrooms across the southeast, I think, this lends itself to a phenomenal well of experience from which I can draw and serve as a master.  As I mentioned a moment ago, I know y'all are tired and I don't want to be repetitive, but the fact is the master's job is much more than just what the old master's job was, of doing foreclosures and judicial sales and tax sales on the first Monday of the month.  Those are rule driven.  I think I have been blessed, and you always hate to sound cocky or anything else, but I have been blessed by God with a wonderful mind, I think.  Although my wife disagrees with me.  Uses pejorative terms quite often in describing my thought process, but anyway I do believe that I have the ability to do the legal reasoning.  I believe that my experience -- the trial experience will lend itself well.  The one really unique thing I think that I bring is, I was just phenomenally fortunate, for two years, I have been experiencing the specific realm of representing Bell South and I've dealt with people of all religious faiths and all cultures. 

Until you sit in a room bargaining with representatives of the People's Republic of China, you really don't understand how to use mediation skills and how to resolve conflict, and I think that experience will move over there. Just as a quick aside, you can make a point with them in negotiating, and they will say they need a break and they will come back and say, That's illegal.  And you say, How is that illegal -- and they'll say it's a Neyvoo.  A Neyvoo, what's that?  Well it's a secret law that Westerners aren't allowed to see.  And you have to learn how to negotiate around that, so I truly believe that experience is just going to serve me extremely well.  Have I appeared in a master's court?  No.  Have I been involved in cases involving judicial sales of assets?  Yes. I had, as matter of fact, a supplemental procedure set to be heard by Judge Kemmerlin, set to be heard week after next, but it was settled today.  I was hoping that it would be pending, so that I could say, not yet, but week after next, I'll be there. 

But anyway, I have done it all in the Courts of Common Pleas and Federal District Court as it relates to the acts of conduct of civil matter in court.  And I truly believe that experience, to me, is much more important than having someone who has done nothing but foreclosures for ten years.  I think you need the wider breadth of experience to hone it into that courtroom, to properly run the court.  I believe I can do that.

Q.
Mr. Walters, are there any particular judges or maybe one judge that you would emulate, as far as demeanor if you were to become a master, and which characteristics would you emulate?

A.
Of the judges, I'll name two, because the one I'll name, you'll probably not know.  There is a judge in the southern district of Florida, named Donald Middlebrooks, who, to me, was the most awesome judge I have ever been before.  He was a former in-house attorney for Florida Power and went on the bench.  I believe he was a Reagan appointee.  But anyway, this judge was phenomenal.  He would have fully read the briefs.  He would know the facts.  He would ask questions and he would rule within days on the most complex issues.  He ran a phenomenal schedule.  If you had an urgent need to be heard, his law clerk was supposed to take these calls.  He would come in a 7:30 in the morning, if you had, for example, this little issue, I had with a receiver getting appointed, the court schedule is packed.  That is the kind of thing Judge Middlebrooks would have said, “Y'all come in at 7:30 tomorrow morning and let's get it heard.”  Absolutely phenomenal judge.  And I respected his demeanor and how he ran the courtroom. So much was his preparation that I would most want to emulate.  It was just a joy to appear before him.  He, literally, one time, stopped a capital murder trial to take up a civil matter during his lunch hour.  Just a phenomenal judge.  Dedicated to the bench. 

Locally, Judge Manning is one of my favorites.  He is in Richland County on the trial bench. He has always been prepared for me.  He runs a wonderful courtroom and he exhibits a sense of humor to litigants, but is always respectful of the lawyers, and I've been fortunate enough to have a couple of matters before him, just recently, it was, that I said that I would like to be like that.  So those are the two that I would offer in response to your question.

Q.
Thank you, Mr. Walters. 

MS. CRAWFORD:
Mr. Chairman, I note that the Lowcountry Citizens Committee stated, “Fred A. Walters is recommended as a candidate for Master in Equity, however, the committee notes a concern regarding the lack of experience in real estate law.”  Without objection, I would ask that the Lowcountry Citizens Committee report be admitted to the record.

CHAIRMAN DELLENEY:
It will be done.

MS. CRAWFORD:
Mr. Chairman, the Commission did receive ten bench and bar surveys in response to Mr. Walters’ candidacy.  Only one of then noted anything negative.  Any concerns raised have been discussed today. 

BY MS. CRAWFORD:

Q.
As far as a few housekeeping matters, have you sought or received the pledge of any legislator or any conditional pledge of any legislator, prior to this date?

A.
No, I have not.

Q.
Have you asked any third parties to contact members of the General Assembly or the county delegation on your behalf?

A.
As I have mentioned at the beginning, I have told people to tell them, if you see, for example, Senator Pinckney, tell him that you know me, and that I'm a good guy.  But I've been very careful to tell them of the 48-hour rule and I have instructed those that I have made that request to, to be very careful in that regard.

Q.
Have you contacted any members of this Commission?

A.
I don't believe so.

Q.
And can you tell the Commission your understanding of the 48-hour rule?

A.
My understanding is that the results of this hearing today and the input from the bench and bar and the surveys, will be reviewed by the Commission.  In January they will issue their findings and once those are published, 48 hours after, I'm allowed to seek commitments from the members of the General Assembly, and specifically for me, the Beaufort County delegation.

MS. CRAWFORD:
Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Does anyone from the Commission have questions for Mr. Walters? All right.  Since there are no further questions, Mr. Walters, and since you understand the 48-hour rule, I would just like to remind you that we issue the report, and the report becomes final at the expiration of the 48-hour period—the date and time will be printed on the report.  At that time you can seek commitments from the members of the delegation; up until that time you cannot.  If the Commission, for any reason, wanted to reconvene a public hearing and bring you back before us and ask you questions, we could, up until the time the report becomes final at the expiration of the 48-hour period.  Having said all that, we appreciate you being here today and I hope everything goes well with your dog and your duck season.

MR. WALTERS:
Thank you very much.

SENATOR MOORE:
Could I have a little humor at your's and my expense?

MR. WALTERS:
Yes, sir.

SENATOR MOORE:
In your written statement, you said, “Supported by wife and daughter.  Though she and I started school the same day.  She in the first grade, I was in law school.”  You are talking about your wife?

MR. WALTERS:
My daughter was in first grade.

SENATOR MOORE:
Oh, I thought maybe we were going to have another Strom Thurmond in here.

MR. WALTERS:
I think that is illegal, even in South Carolina. 

CHAIRMAN DELLENEY:
Thank you, Mr. Walters.

MR. WALTERS: 
The good news is, the next interviewee is here so you may get out of here for lunch early.  Thank you very much.

 (Transcript was continued under a separate executive record.)

                               *     *     *     *     *

MR. COLTRANE:
Good afternoon.

CHAIRMAN DELLENEY:
Good afternoon.  We have before us, Mr. Curtis L. Coltrane, who seekd the position of Master in Equity for Beaufort County.  Would you please raise your right hand and be sworn in?

(CURTIS L. COLTRANE WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:  Thank you.  Do you want to make any updates or changes to your Personal Data Questionnaire?

MR. COLTRANE:  No, I do not.

CHAIRMAN DELLENEY:  Do you have any objection to our making that questionnaire part of your sworn testimony?

MR. COLTRANE:  No objection.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Master in Equity for Beaufort County, South Carolina.

1NAME:

Mr. Curtis L. Coltrane

OME ADDRESS:
10 Water Thrush Place, Hilton Head Island, SC, 29926

BUSINESS ADDRESS:
18 Pope Avenue Park Road, Building 1

Hilton Head Island, SC, 29928

MAILING ADDRESS: 

Post Office Drawer 8008, Hilton Head Island, SC, 29938)

E-MAIL ADDRESS: 

curtis@coltrane.net

TELEPHONE NUMBER:
(home):
842.681.9541

(office):
843.842.5500

2.
Date and Place of Birth:  September 16, 1956, Raleigh, North Carolina.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on July 19, 1980, to Susan Darlene Coltrane.

I have not been divorced.

Children:  Lauren Bailey Coltrane, age 14; and Branson Lea Coltrane, age 9.

6.
Have you served in the military?  I have not served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

West Virginia University, August 1974-May 14, 1978, B.S. Economics

University of Richmond, August 1978-May 10, 1981, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

Virginia, Admitted October 14, 1981

South Carolina, Admitted April 28, 1982

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

No extracurricular activities worthy of mention.

10.
Briefly describe your continuing legal or judicial education during the past five years.

For each of the past five (5) years, I have met or exceeded the requirements for continuing legal education.  I have attended the municipal attorney’s meeting, and have also attended seminars in subjects such as: tort law; trial of DUI cases in South Carolina, Trial Advocacy, and ethics.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

I have delivered short talks (3 total) primarily related to home rule and fee/tax issues at both the Municipal Attorney’s meeting and the County Attorney’s meeting.  These sessions occurred between 1993 and 1996.

I was a part of a panel discussion group on government attorney ethics at the 1999 Municipal Attorney’s meeting.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  I have not published any books or articles.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

State Courts of Virginia, October 28, 1982

State Courts of South Carolina, April 28, 1982

United States Court of Appeals for the Fourth Circuit, December 7, 1981

United States District Court for District of South Carolina, August 23, 1982

United States Supreme Court October 30, 1995.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

June 1981 to January 31, 1988:
I was employed as a legal assistant/law clerk and then as an attorney with the law firm of Herring and Meyer, P. A. on Hilton Head Island.  My initial employment came prior to the time I took the South Carolina Bar Examination.  In, in July of 1987, the firm name changed to Herring, Meyer and Coltrane, P. A.  The practice was a general practice, and involved most areas of law.  While employed by Herring and Meyer, P. A. (and then Herring, Meyer and Coltrane, P. A., I handled civil litigation matters in the following areas: construction contracts, real estate contracts, insurance subrogation, debt collection, plaintiff’s personal injury, divorce, worker’s compensation, title clearance, construction arbitration, foreclosure, adversary proceedings in Bankruptcy and real estate covenants and restrictions.  I also handled a limited amount of residential real estate transactions.  In addition to above, I also handled a limited amount of criminal defense work in the following areas: Burglary; Possession of Cocaine; Possession of Cocaine with intent to distribute; Simple Possession of Marijuana; Sales of Crack Cocaine; Unlawful Pistol.  I assisted James M. Herring in criminal cases involving charges of Assault and Battery of a High and Aggravated Nature and Murder.

On February 1, 1988, I became a sole practitioner.  I was a part of a space sharing arrangement with four other attorneys, which was known as Griffis, Wilson, Walker and Coltrane, P. A.  In September of 1990, only two individuals remained in the space sharing arrangement, and the firm was known as Wilson and Coltrane, P. A.  During this time I was appointed as the Town Attorney for the Town of Hilton Head Island, South Carolina.  I continued to handle general civil matters as set forth above, together with some criminal matters.   In addition, I began to handle matters involved in municipal law, zoning matters and appeals as well as litigation involving the municipality.  I also drafted ordinances and began to negotiate contracts for the acquisition of real estate by the Town, and to represent the Town in the closing of these transactions. 

In September of 1995, my office space needs (as well as those of John L. Wilson) had changed to the point where the space sharing arrangement we had been involved in since 1988 was no longer viable.  I acquired new space and began operating under the name Curtis L. Coltrane, P.C.  There was no material change in the practice with this change.  In March of 2000, I was appointed as Town Attorney for The Town of Ridgeland, South Carolina, and in connection with that appointment, I have drafted ordinances, represented the Town in the negotiation and closing of real estate transactions, negotiated a developer agreement, represented The Town of Ridgeland, South Carolina, in litigation and eminent domain cases, and have prosecuted cases for The Town in its municipal court.

In May of 1999, I entered into a space sharing arrangement with Gregory M. Alford, and have done business as Coltrane and Alford.  Subsequently, the firm became known as Coltrane, Alford & Wilkins, with the addition of John L. Wilkins as a named member.  There was no material change in the nature of my practice with these changes.

15.
If you are a judge and are not seeking a different type of judgeship, the following questions are inapplicable:

My practice before the Master In Equity over the past fifteen (15) years includes the following types of cases: real estate foreclosures; title clearance actions; real property actions involving covenants and restrictions, easements, encroachments and boundary line issues; actions at law including contract actions, eminent domain actions, landlord/tenant actions and negligence actions; injunction actions; statutory appeals from the Board of Zoning Appeals of The Town of Hilton Head Island, South Carolina; statutory appeals from the Coastal Zone Appellate Panel; Freedom of Information Act actions; zoning enforcement actions; specific performance actions, actions involving statutory and constitutional issues.  In addition to the above, the Master In Equity for Beaufort County, South Carolina has also served as a Special Circuit Judge hearing motions filed in all Common Pleas Cases, and in connection with that, I have argued all manner of motions which can be filed in a civil action before the Master In Equity.  It would be difficult to quantify the number of appearances I have made before the Master in Equity, however, it has been well in excess of one hundred.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  My Martindale-Hubbell rating is AV.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
I have been involved in 2 federal court cases in the past five years, resulting in approximately 10-12 appearances in federal court.

(b)
state:
In addition to appearances before the Master In Equity, have several cases in circuit court over the past five years, with the number of appearances being estimated at 30 - 50 including motions hearings and trials.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

In excess of ninety (90%) per-cent.

(b)
criminal:
Less than five (5) per-cent.  Over the past five (5) years the only criminal work I have done is the prosecution of municipal court cases for The Town of Ridgeland, South Carolina.

(c)
domestic:
Less than five (5) per-cent

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

Ten (10%) to fifteen (15%) per cent.

(b)
non-jury:
Eighty Five (85%)  to Ninety (90%) per cent.

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Typically I serve as sole counsel, however, in cases involving both tort and other claims against The Town of Hilton Head Island, South Carolina, I have served as co-counsel with attorneys representing the Town through the State Insurance Reserve Fund.  In some instances I have served as co-counsel with Gregory M. Alford.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Brady Development Co., Inc., v. The Town of Hilton Head Island, South Carolina.  I was involved in the trial of this case with co-counsel, James S. Gibson, Esq., of the Beaufort County Bar.  This was one suit of approximately 60 suits brought against the Town arising from a failed subdivision within the Town known as “Indigo Run.” The case alleged causes of action sounding in contract and tort.  The Tort claim was defended under the provisions of the S. C. Tort Claims Act by James S. Gibson.  The contract claim was not insured, and I defended the same on behalf of the Town.  The case was significant because the claims asserted in all of the cases exceeded five million dollars.  The case was tried in October of 1991 before the Hon. Luke N. Brown and jury.  At the conclusion of a week long trial, Judge Brown directed a verdict in favor of the Town on the contract claim which I defended.  The negligence claim was submitted to the jury, and resulted in a verdict against the Town.  The Town appealed (I was not counsel on the appeal), and the jury verdict was reversed In Brady Development Co., Inc. V. Town Of Hilton Head Island, 312 S.C. 73, 439 S.E.2d 266(S.C. 1993)

(b)
O’Laughlin v. Windham, et al.  This case was brought against the Ministerial Recorder of the Town of Hilton Head Island, South Carolina, under a complaint alleging a tort by the ministerial recorder for improperly issuing an arrest warrant.  I was co-counsel in the case with Marvin C. Jones, Esq., of Walterboro, South Carolina.  The case was dismissed just prior to trial by the Hon. R. Markley Dennis, Jr.  The dismissal was appealed, and was affirmed by the Court of Appeals in O’Laughlin v. Windham, et al., 330 S.C. 379, 498 S.E.2d 689 (S.C.App. 1998).  The case is significant because the ruling of the Trial Judge, as affirmed by the South Carolina Court of Appeals was that common law judicial immunity was not supplanted by the provisions of the South Carolina Tort Claims Act.

(c)
Williams v. Town of Hilton Head Island, South Carolina, 311 S.C. 417, 429 S.E.2d 802 (S.C. 1993)I handled this matter both at trial and on appeal.  This case was significant because it resulted in an opinion of the South Carolina Supreme Court stating that “Dillon’s Rule” of construction was no longer applicable in South Carolina.

(d)
Town of Hilton Head Island, et al. v. Coalition of Expressway Opponents, et al., 307 S.C. 449, 456, 415 S.E.2d 801, 805 (1992).  I handled this matter both at trial and on appeal.  The case is significant because it was a case of novel impression in South Carolina, and interpreted the Initiative and Referendum statutes to provide that a local government is not obliged to conduct a referendum on an initiated ordinance when the ordinance is facially defective.

(e)
Hospitality Association of South Carolina v. Town of Hilton Head Island, et al., 464 S.E.2d 113, 320 S.C. 219 (S.C. 1995) This was an action brought in the original jurisdiction of the Supreme Court of South Carolina. I handled this case both at trial and on appeal on behalf of the Town of Hilton Head Island, South Carolina.  The other defendants (the City of Charleston and Charleston County) were represented by William B. Regan, Frances I. Cantwell and Nancy Bloodgood at trial and on appeal.  This case was significant because the opinion issued by the South Carolina Supreme Court interpreted the State Constitution and statutes to provide for expanded the ability of local governments to adopt special purpose fees.

(f)
City of Hardeeville and Town of Ridgeland v. Jasper County, 340 S.C. 39, 530 S.E.2d 374(S. C. 2000).  This was an action brought in the original jurisdiction of the Supreme Court of South Carolina, seeking a determination that ordinances adopted by Jasper County, South Carolina, improperly sought to appropriate accommodations and hospitality taxes levied by the City of Hardeeville, South Carolina, and the Town of Ridgeland, South Carolina.  This case was significant because if firmly established the rights of municipalities and counties under the statutes creating local accommodations and hospitality taxes.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

(a)
Long Cove Club Associates, L.P. V. Town Of Hilton Head Island, 458 S.E.2d 757, 319 S.C. 30 (S.C. 1995), cert. denied 116 SCt 674, 516 US 1029, 133 Led2d 523

(b)
Sabatino V. Atlantic Sav. Bank, F.S.B., 314 S.C. 402, 444 S.E.2d 537, 24 UCC Rep.Serv.2d 995 (S.C.App. 1994)

(c)
Skull Creek Club Ltd. Partnership V. Cook And Book, Inc., 313 S.C. 283, 437 S.E.2d 163 (S.C.App. 1993), cert. dismissed, 318 S.C. 515, 458 S.E.2d 549, (S.C. 1995)

(d)
Town of Hilton Head Island v. Fine Liquors, Ltd., 302 S.C. 550, 397 S.E.2d 662 (1990)

(e)
Wiedemann v. Town of Hilton Head Island, 344 S.C. 233, 542 S.E.2d 752 (S.C.App., Jan 29, 2001)

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  I have not handled a criminal appeal.

22.
Have you ever held judicial office?  I have never held judicial office.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not Applicable

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

I am the appointed Town attorney for the Town of Hilton Head Island, South Carolina.  I was appointed in June 1989, and have served since that time.

I am also the appointed town attorney for the Town of Ridgeland South Carolina.  I was appointed in March of 2000, and have served since that time.  

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  No. 

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Not since graduation from law school.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service. 

I am the sole shareholder in Curtis L. Coltrane, P.C., which is my law practice, and I am in a space sharing arrangement with Gregory M. Alford.  We do business as Coltrane, Alford & Wilkins.  John W. Wilkins is an employee of Curtis L. Coltrane, P.C.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

The only such arrangements I envision at this time would be those that exist with respect to clients of the law firm and me over the course of my practice.  In all such cases the relationship would be disclosed.  If the relationship was not sufficiently removed in time or other circumstances that I did not feel that the potential for the appearance of bias to a reasonable observer could be removed, even with the consent of the parties (and thus would remove my self), then, consistent with the requirements of Canon 3(F), I would disclose the nature of the relationship to both parties and allow them to make their own determination as to whether or not they believed that there was a need to seek recusal.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No. 

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No. 

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code ' 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.” Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “n]o person may use government personnel, equipment, materials, or an office building in an election campaign.” Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None to date.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.  In calendar year 2002, but prior to any announcement of my candidacy for this position, donations were made to the campaigns of William Herbkersman, Marvin Dukes, III, and R. Thayer Rivers, all of whom were seeking nominations to the South Carolina State House of Representatives.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
Virginia State Bar, October 1981 to present.  No offices.

(b)
South Carolina Bar, April 1982 to present.  No offices.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  None.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:

(a)
Stephen G. Riley, Town Manager, Town of Hilton Head Island, One Town Center Court, Hilton Head Island, SC, 29928

(b)
Howard E. Duvall, Jr., Municipal Association of South Carolina, Post Office Box 12109, Columbia, SC, 29211

(c)
Thomas F. Hartnett, Post Office Box 221, Charleston, SC, 29402

(d)
Hon. Randolph Murdaugh, III, Post Office Box 546, Hampton, SC, 29924

(e)
Mark Nichols, Atlantic Savings Bank, F. S. B., Post Office Drawer 5400, Hilton Head Island, SC, 29938

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Curtis L. Coltrane

Date: September 9, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service as an appellate judge.  Our inquiry has primarily focused on nine evaluative criteria, and has included a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; as well as a check for economic conflicts of interest.  There are no affidavits filed in opposition to your candidacy or to your election.  Do you have a brief opening statement that you would like to make?

MR. COLTRANE:
Well, I will make a very brief one.  I appreciate the Committee having me here and reviewing me and screening me for this process.  I am not sure that I can say anything in addition to what is in the application material that has already been filed that would be particularly helpful to anyone, unless there is a question. 

CHAIRMAN DELLENEY:
All right, sir.  If you would, answer any questions our able Counsel might have for you.

MR. DAVIS:
Good afternoon.  Mr. Chairman and Members of the Commission.  First of all, I would like to address just a few procedural matters regarding Mr. Coltrane's candidacy.  Mr. Coltrane has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, temperament and qualifications among other things.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with this statement and, with the Commission's approval, I would ask these questions be waived in this public hearing today.  I would ask that this statement be entered in the public record at this time.

CHAIRMAN DELLENEY:
Without objection.

MR. DAVIS:
Also in your notebooks, for your review, is a copy of the candidate's personal experience statement.  One final procedural matter, I note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into the record, Mr. Coltrane meets the statutory requirements of age, residency and years of practice. 

EXAMINATION BY MR. DAVIS:

Q.
Mr. Coltrane, why do you now want to serve as Master in Equity?

A.
I have for a number of years had a desire to serve on the bench.  The Master in Equity in Beaufort County is a position that I have a great deal of familiarity with.  Based on my practice, I have in that court covered many or most of the things that actually can be heard there.  I have a great deal of interest in the kind of cases that have been brought there.  I feel that with my experience in that office in handling those kinds of cases, I can bring something to that position.

Q.
Could you give us an example of some of the cases that you have handled?

A.
Aside from mortgage foreclosures, title clearance transactions and contract disputes and the like that I have handled a good number of, I have also been involved with cases that have come out of the Master-in-Equity's office that have had some statewide impact--one being the Williams vs. Town of Hilton Island case, which dealt with municipal finance issues, simply a real estate transfer fee, that was ultimately upheld in the Supreme Court.  And then also a case entitled, Town of Hilton Head Island, et al. v. Coalition Expressway Opponents, et al.  The Town of Hilton Head having the coalition of a special appointment, which is a case dealing with the powers of citizens to bring particular referendum questions and the power of the town to challenge those questions before a referendum election was actually called.  Those cases were in South Carolina.  They were cases that were not typical for the Master's office, but are typical of the kinds of thing that can be done and kinds of things I have done in my law practice.

Q.
Based upon your legal experience and practice thus far, are there any areas that you feel that you might need additional preparation for in the Master of Equity position?

A.
You can always learn.  I feel I have a pretty good grasp of the kinds of things being brought to the court, but, of course, having said that, tomorrow, I will find something that I know absolutely nothing about.

Q.
While you addressed this in your sworn affidavit, can you tell the members of the Commission what you think the appropriate demeanor for a judge is?

A.
An appropriate demeanor for a judge is one that allows all of the persons to appear before the judge to come away from whatever the proceeding, feeling like they had a fair hearing, whether or not it went their way.  If you can walk away from it saying, well, maybe I lost, but at least the judge thought about it, considered what I thought and just came down the other way, then I think you can at least, or hopefully at least, leave feeling like the process treated you right.  That is the kind of demeanor I think you need to express, not one that have people coming away feeling that they did not have a fair trial or a fair opportunity to get their point across.

Q.
And in our personal interview that I had with you in my office, we did talk about the one bench and bar survey that asserted that you employed gamesmanship in your County Attorney's role in order to coerce results in one issue by using leverage on another issue, could you address that?

A.
I truly don't know what that individual is talking about.  I thought about it a lot since we had our interview.  As I said then, in my course of practice as a lawyer, yes, when I had what I thought was a stronger side of the trial, I pressed the advantage.  When I don't, I try something else.  But in the context of a claim that I had coerced people to do things that they weren't obligated to do by taking a position or doing something that was not authorized, I simply don't believe that I have ever done that.

Q.
Thank you.  I have a few housekeeping issues.  Have you sought or received a pledge of any legislator prior to this date?

A.
I have not.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator depending the outcome of your screening?

A.
I have not.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No, sir.

Q.
Have you contacted any Members of the Commission?

A.
Other than Ms. Addy on technical things, no.

Q.
And do you understand the 48-hour rule?

A.
I do.

MR. DAVIS:
I will note that the Lowcountry Citizen Committee highly recommended Mr. Coltrane as a candidate for Master in Equity for Beaufort County.  Also note for the record, that any questions raised in the investigation regarding the candidate were incorporated into the questions for the candidate today.  I have no further questions at this time.

CHAIRMAN DELLENEY:
Thank you, Mr. Davis.  Do any of the members of the Commission have questions? 

MR. FISHER:
Yes, sir, I have one. 

EXAMINATION BY MR. FISHER: 

Q.
I can't tell if, in the information provided, have you been in the -- are these various law firms that you have had, Coltrane and Alford, for instance, is that a law firm?

A.
We hold ourselves out to a law firm.  It is really a space sharing arrangement.

Q.
So you are actually not partners?

A.
Internally, we are not partners.  I think as far as we hold ourselves out to the rest of the world we are.  We don't draw that distinction in our letterhead or anything like that.

MR. FISHER:
I'm just confused about that.

CHAIRMAN DELLENEY:
Yes, sir, Mr. Freeman.

EXAMINATION BY MR. FREEMAN: 

Q.
Do you know it is unethical that you represent to the public that you are in a law practice, when that somebody really is not your partner or co-owner?  There is an ethical rule on it.  Appellate Court Rule 407, I believe it's 7.3.  I want to encourage you to look into that.

A.
I will do that, but what we do, we internally keep our own books.

Q.
I know that, I heard you.  I know that some people do that.  I'm telling you that it is unethical to represent on a letterhead or a shingle or a card that you are in a law practice as a co-owner, whether it is a partner or co-shareholder with somebody who is, in fact, in reality not your partner.  From the public's point of view, they can sue based on partnership by a stockholder and hold you to partnership liability, but if, in fact, you are representing that you have a partnership that you really don't have, it is false advertising.

A.
I will address that.

Q.
I'm just telling you that.

A.
I will do what I need to do to straighten that out.

CHAIRMAN DELLENEY:
Does anyone else have any questions of Mr. Coltrane?  There being no other questions, Mr. Coltrane, we appreciate your appearing before us here today.  You understand the 48-hour rule.  Of course, your situation is a little bit different in that your candidacy deals with members of the delegation from Beaufort County who would be concerned with your appointment.  And, of course, you cannot seek pledges or have anyone seek pledges prior to the expiration of the 48-hour period, which will be printed on the report we release.  At that time you will be free to contact people or have people contact members of the General Assembly or the legislative delegation to seek pledges from the delegation.  This ends this portion of your screening, however, if we sought to reconvene a public hearing and recall you as a witness or call other people as witnesses to clarify a concern that we might have, we can do that.  I appreciate your willingness to serve on the bench and I appreciate your appearing before us today and I hope that you have a safe trip home.

MR. COLTRANE:
I thank you and the Members of the Committee for having me. 

CHAIRMAN DELLENEY:
Thank you. 

(Transcript was continued under a separate executive record.)

*     *     *     *     *

CHAIRMAN DELLENEY:
Good afternoon Mr. Curry.  We appreciate you being here today.  We have before us today, Mr. Charles E. Curry, who seeks a position as the Master in Equity for Dillon County.  Mr. Curry, if you would, please raise your right hand to be sworn.

 (CHARLES E. CURRY WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:  Thank you, sir.  Do you need to make any updates or changes to your Personal Data Questionnaire?

MR. CURRY:
I don't believe so, no, sir.

CHAIRMAN DELLENEY:
Do you have any objection to our making that questionnaire a part of the record of your sworn testimony?

MR. CURRY:
No, sir.

CHAIRMAN DELLENEY:
It will be done at this point in our transcript.

PERSONAL DATA QUESTIONNAIRE

MASTER –IN-EQUITY FOR DILLON COUNTY

NAME:



Mr. Charles E. Curry

HOME ADDRESS:

545 Robert Road, Dillon, S.C. 29536

BUSINESS ADDRESS:
Post Office Drawer 191, Dillon, S.C. 29536

E-MAIL ADDRESS:

ba629@bellsouth.net

TELEPHONE NUMBER:
(home):  843-774-5595

(office):  843-774-9075

2.
Date and Place of Birth:  April 18, 1940, Mullins, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on October 16, 1969, to Virginia Williams Curry.  Never divorced.


Children:  Susan Curry Stephens, age 31, Teacher; Martha Curry Motz, age 29, Teacher.

6.
Have you served in the military?


Yes - September 1965 - September 1971 - USAR - Sergeant (E-5) - ER 14872802


Honorable Discharge, September 1971.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina, September 1958 - May 1962 - B.S. in Business Management


University of South Carolina Law, September 1962 - May 1965 - LLB

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to practice in South Carolina only in September 1965.


Took the South Carolina Bar examination once.


Have not taken bar exam in any other state.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

I had to work part-time during my entire college career and did not have time to 
participate in any activities.

10.
Briefly describe your continuing legal or judicial education during the past five years.


I have met all requirements of the South Carolina Supreme Court regarding continuing legal education.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


a)
All state courts in South Carolina - September 1965


b)
All federal district courts in South Carolina - September 1965


c)
Fourth Circuit Court of Appeals

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


a)
Associate of Marion H. Kinon - February 1966 to approximately 1969;


b)
1969 - 1979 - Partner - Kinon and Curry;

c)
1979 - 1984 - Charles E. Curry (During 1981 and 1982, I had an associate by the name of Samuel Ingram)


d)
1984 - 1989 - Curry and Bethea (Partner-Shannon Bethea)

e)
1990 - 2000 - Charles E. Curry PC

f)
2001 - present - Curry and McLaurin (a satellite office of McGowan Law firm in Florence.  The present attorneys in this firm are:  1) Porter Stewart II; 2) Kendall Hiller; 3) C. Stevens McLaurin; 4) Tom Rogers; 5) Charles E. Curry; and 6) Janet Altman Paschal.


Dillon County does not have a Master-In-Equity.  However, I have handled numerous foreclosure actions before Special Referees.  I have also served and am presently serving as Special Referee regarding foreclosures, actions to clear title, and supplemental proceedings.

15.
What is your rating in Martindale-Hubbell?  AV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
None


(b)
state:

Approximately five (5) cases per year

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

99%


(b)
criminal:
None


(c)
domestic:
1%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

5%


(b)
non-jury:
95%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Stackhouse v. Cook.  Established precedent for gift of real estate in which life estate reserved and use of parol evidence.

(b)
Price v. Mobley.  Personal injury case against a highway patrol officer.

(c)
Stroud v. Elliott, et al.  Trial and appeal over title to real estate.

(d)
Powe v. Arnette.  Case involving accounting and fraud allegations against an attorney in fact.

(e)
Tyler v. Wadford.  Personal injury case involving elderly woman.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.


(a)
Stackhouse v. Cook, 1978, 248 S.E.2d 482


(b)
Stroud v. Elliott, 1994, 449 S.E.2d 261


(c)
Signature Outdoor Advertising, Inc. v. Palmetto Properties, Inc., 1994, 94 UP 272.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  I have never handled a criminal appeal.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  N/A

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  I filed for the position of Family Court Judge for the Fourth Judicial Circuit in 1994 but withdrew my application prior to the election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


Part-time employment while in college.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

I currently own stock in a local community bank.  This bank has recently been purchased by a North Carolina bank.  In the event Carolina Community Bank or its successor is involved in litigation before me, I would make all parties aware of my ownership interest and would recuse myself if requested.  My percentage of ownership would be much less than one (1%) percent of the assets of the new bank.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?


The position of Master-In-Equity is appointed by the Governor upon the recommendation of the county delegation.  Dillon County is represented by two (2) House Members and two (2) Senators.  One of the House Members and none of the Senators reside in Dillon County.  I spoke with the only resident House Member to inquire if he would be supportive of a Master-In-Equity position in Dillon County.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar - 1965 to present

(b)
Dillon County Bar Association - 1965 to present - I have served as President on two (2) occasions and Secretary on one (1) occasion.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Dillon Lions Club - Director


(b)
Dillon County Cotillion Club

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

Dillon County is in need of a Master-In-Equity.  Due to its small population, the statutory pay is not sufficient to attract anyone to this position.  However, since I am serving as County Attorney, I can justify the pay because it will add significantly to my retirement benefits.

48.
Personal References:


(a)
Charles R. Vance, III



Carolina Community Bank, N.A.



P.O. Box 1106, Dillon, S.C. 29536


843-841-0444


(b)
J. David Watson, Esquire



Attorney at Law



200 West Hampton Street, Dillon, S.C. 29536
843-774-5678


(c)
Autrey C. Stephens, Esquire



Attorney at Law



P.O. Box 976, Dillon, S.C. 29536


843-841-1666


(d)
Gwen T. Hyatt



Clerk of Court for Dillon County



P.O. Box 1220, Dillon, S.C. 29536


843-774-1425


(e)
Wilmer Arnette



Manager of Trico Water Company, Inc.



P.O. Box 1476, Dillon, S.C. 29536


843-774-4801

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Charles E. Curry



September 5, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service as an appellate judge.  Our inquiry has primarily focused on nine evaluative criteria, and has included a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might have appeared; a study of previous screenings; as well as a check for economic conflicts of interest.  There are no affidavits filed in opposition to your candidacy or to your election.  Do you have a brief opening statement that you would like to make?

MR. CURRY:
No, sir.  I apologize for my throat.  I caught a cold over the weekend.  Not particularly, except to say that we have not had a Master in Equity in Dillon County since the master system changed, when I first started practicing law.  We knew that it was very convenient for the lawyers there.  Those that served as masters were not necessarily lawyers at that time.  Later on, the last master that we had, was a gentleman by the name of Hubbard, who happened to be a lawyer, and he served until sometime in the '80's, I believe, early '80's, maybe, and we have not had a Master in Equity there since then.  I think it would be a benefit to the bar and to the community to have a master serving in Dillon County.  I'm sure that you are aware that the master's job does not pay a lot in small counties, so I'm not doing this altogether for the money.  I'm 62 years of age, and I do plan to slow down in my practice.  What I meant to do at this point, is to serve as county attorney, which I have served as since 1978, and to serve as Master in Equity also.  And I don't plan to generally practice law after that time, so I guess that is all I have to say.

CHAIRMAN DELLENEY:
Thank you, Mr. Curry.  If you would, at this time, answer any questions our counsel, Ms. Barden, might have for you. 

MS. BARDEN:
Mr. Chairman and Members of the Commission, Mr. Curry has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was, of course, provided to all Commission Members and is included in your notebooks.  I would ask that that statement be entered into the record at this time.

CHAIRMAN DELLENEY:  Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Charles Effridge Curry

Address:

P.O. Drawer 191, Dillon, South Carolina 29536

Home Telephone:
843-774-5595

Work Telephone:
843-774-9075

E-Mail Address:
ba629@bellsouth.net

1.
Do you plan to serve your full term if appointed?  Yes.

2.
Do you have any plans to return to private practice one day?  The part-time position of Master In Equity does not prohibit the private practice of law.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications should not be held.  Presently I can think of no situation in which it would be tolerated, but perhaps some circumstances could justify it.

5.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  Make all parties aware of the relationship and recuse if requested.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If there was any appearance of bias, I would grant the motion to recuse.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I would not accept any gift having a value in excess of $25.00 from any person or business other than my immediate family.  I am a member of two dance clubs, a hunting and fishing club, Lions Club, Chamber of Commerce, and Dillon First Baptist Church, all of which have social functions in which I participate.  I do not plan to stop participating but do not feel that these functions will create any conflict of interest.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Under South Carolina rules one is required to report knowledge of misconduct so I would comply with the rules.

9.
Are you affiliated with any political parties, boards or commissions that need to be re-evaluated?  No.

10.
Have you engaged in any fund-raising activities with any political, social, community, or religious organizations?  I have attended fund raising activities but have never personally organized such activities.

11.
If appointed, how would you handle the drafting of orders?  On contested matters I would either prepare the order myself or request one of the attorneys to do so in the presence of all parties.  On default matters I would ask the attorney to prepare the order.

12.
If appointed, what method would you use to ensure that you and your staff meet deadlines?  Calendars and computers.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  My philosophy is that judges should follow the law and leave public policy to the legislature.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  None.

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

Stock in Carolina Community Bank, N.A.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Not without full disclosure to all parties and then with their consent.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases that appear before Masters-in-Equity?  Please describe to the Commission your experience in these areas.

I have participated as an attorney in numerous cases heard by Masters In Equity and/or special referees.  I have served as Special Referee in numerous foreclosure actions.  In addition I have served as special referee in supplemental proceedings, partition actions and actions to clear title.

21.
What do you feel is the appropriate demeanor for a judge?  Should be calm, rational and treat all parties fairly.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  They should apply twenty-four seven.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.

24.
How much money have you spent on your campaign?  None.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.  However, as the Master In Equity position must be recommended by the Legislature, I did advise my sole local Legislator that I intended to seek the position.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  
I am not familiar with the 48-hour rule but I do not intend to seek pledges.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Charles E. Curry

Sworn to before me this 5th day of September, 2002.

Notary Public for S.C.

MS. BARDEN:
Mr. Curry's personal experience statement is also included in your notebooks.  I would also note for the record that based on the testimony contained in Mr. Curry's PDQ, just introduced into the record, that he meets the statutory requirements for this position regarding age, residency, and years of practice.

EXAMINATION BY MS. BARDEN: 

Q.
Mr. Curry, this would be a part-time Master in Equity position; is that correct?

A.
That's correct.

Q.
Will you please tell this Commission why you want to serve in that capacity?

A.
Well, as I just stated, I think that there is a need for a standing master in Dillon County and I'm -- I don't plan to continue to practice law full-time, but I don't want to quit work altogether.  I don't know of any other lawyer in Dillon who would be interested in having the position.  And I just think, too, it would be a benefit to the community.

Q.
You have expressed the county needs the position, what do you think that you would bring to that position?

A.
Well, I have practiced law for -- since 1966.  Actually I graduated and was admitted to the bar in 1965.  I started practicing law in 1966.  I have a great deal of experience in real estate transactions.  I have served -- since we don't have a master, then, what happens on matters that, at this point, a master would hear, special referees are appointed.  So various lawyers from time to time have served in the same capacity as the Master of Equity, except they call them something different.  They call them special referees.  And I have served and am serving at the present time in probably 10 or 12 matters that are matters of a special referee.  I have, as a practical matter, done most of the things that the Master in Equity would do.  I just have not been called that.  I have been called something different than what this is.

Q.
Thank you.  Please tell this Commission what you think the appropriate demeanor is for a judge?

A.
Well, all judges have to have -- their demeanor should be such that they do not antagonize people.  Their demeanor should be calm, collected and generally just to keep decorum in the courtroom and to keep things moving.

Q.
On your ethics statement, as to the acceptance of gifts, and we discussed this at your personal interview.  I believe you recited a statute that more or less relates to the public official or public employee acceptance of gifts of the lobby or principal of $25 a day rule.  What would be your personal policy for the acceptance of gifts from those who regularly appear before you or even occasionally appear before you, as a Master in Equity?

A.
Well, at this point, I've never had that problem.  I never had a lot of people giving gifts to me, so.  I looked through the cannons of ethics, judicial ethics, and it indicates that small token gifts can be accepted on special occasions, such as birthdays, it said, but I am assuming Christmas.  I have never received a gift from a lawyer and don't -- at 62, I don't think I'm going to start receiving gifts.  As a practical matter, anything other than just some type of token gift, perhaps, I would not be willing to accept that.  I do have, and I do have some friends at Christmastime that I exchange gifts with.  Those are not lawyer friends, those are, like, my nextdoor neighbors and such.  I don't plan to quit living, but it is nothing more than this, very nominal gifts, and we have done that for 30 years.  And I have a couple of other people in Dillon that I exchange gifts with, but these are not people that would be appearing before me in any capacity.

Q.
When you completed your ethics statement, you said that you were not familiar with the 48-hour rule, but that you did not intend to seek pledges, and, obviously, you have no opposition with this appointment.  We discussed the rule at your interview; is that correct?

A.
We discussed the rule, and I honestly, I don't need any pledges, because this is a governor's appointment, not a legislative appointment.  So I don't -- can't foresee me even trying to go to any of the legislators, other than that the one guy that lives in Dillon.

Q.
You understand that there is some involvement by the legislative delegation of Dillon?

A.
The legislative delegation of Dillon, right.

Q.
You understand that although you have no opposition, you would be prohibited from seeking any pledges from any member of that delegation prior to the expiration of the 48 hours after the issuance of the report?

A.
Yes, ma'am.

Q.
And since that interview, you have not sought or received any pledge for any --

A.
No.

Q.
-- since or before?

A.
I have not, with any of them.

Q.
Thank you.  And have you asked any third parties to contact any members of the Dillon delegation?

A.
No, ma'am.

Q.
Have you contacted any members of this Commission regarding your candidacy?

A.
Until, I walked in here, I did not know who was on it.

Q.
Thank you. 

MS. BARDEN:
Mr. Chairman, I would note, as far as the Citizen's Committee report, and I will read this:  “Charles E. Curry as viewed by those members of the Dillon County Bar and viewed by the Committee as an model for any person aspiring to serve as Master in Equity.  Bar members believe that Curry's 37 years of small town practice experience as a special referee and his balanced temperament, make him well suited for appointment to Master in Equity for Dillon County.  During this interview, the Committee found Curry to be most pleasant and committed to public service.  Based upon their investigation and review, the Committee found that Charles A. Curry is qualified for an appointment in Master in Equity for Dillon County.”  And I would ask that that be entered into the record, Mr. Chairman.

CHAIRMAN DELLENEY:  Thank you, Ms. Barden.  Without objection that will be entered into the record.

MS. BARDEN:  I have no other questions.

CHAIRMAN DELLENEY:  Anybody on the Commission have any questions for Mr. Curry?  There being no further questions, Mr. Curry, we appreciate your being with us today and we appreciate your willingness to serve as a Master in Equity in Dillon County.  Even though you are the only one willing to serve as a Master in Equity in Dillon County.  But, in any event, we will release the report and the 48-hour period will be printed on the front, after which you can seek pledges.  Up until that time, the report is not final.  It becomes final at the expiration of the 48-hour period.  And prior to that time, we could reconvene the public hearing and recall you to ask you any questions we might have.  We appreciate your willingness to serve and we hope you have a safe trip back home to Dillon.

MR. CURRY:  Thank you.

 (Transcript was continued under a separate executive record.)

*     *     *     *     *

 (Luncheon recess.)

CHAIRMAN DELLENEY:  We'll go ahead and bring in Mr. Coffey, candidate for Master in Equity in Clarendon County.  Good afternoon, Mr. Coffey.

MR. COFFEY:  Good afternoon.

CHAIRMAN DELLENEY:  We have before us today, Mr. W. C. Coffey, Jr., who seeks a position in Master in Equity in Clarendon, County.  Please raise your right hand to be sworn.

 (W. C. COFFEY WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:  Thank you, sir.  Do you need to update or make any changes to your Personal Data Questionnaire?

MR. COFFEY:  No, sir.

CHAIRMAN DELLENEY:  Do you have any objection to our making that questionnaire a part of the record of your sworn testimony?

MR. COFFEY:  I have no objection.

CHAIRMAN DELLENEY:  It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

MASTER-IN-EQUITY FOR CLARENDON COUNTY

NAME:



Mr. William C. Coffey, Jr.

HOME ADDRESS:

1288 Hickory Ridge Circle, Manning, S.C. 29102

BUSINESS ADDRESS:
P.O. Box 1292, Manning, S.C. 29102

E-MAIL ADDRESS:

COFFEYLAW@FTC-I.NET

TELEPHONE NUMBER:
(home):  (803) 473-2236

(office):  (803) 435-8847

2.
Date and Place of Birth:  March 12, 1941, at Sumter, S.C.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on November 28, 1963, to Elizabeth King Coffey. Never divorced.

Children:  William C. Coffey, III, age 35, Investment Banker-Wachovia; Joseph King Coffey, age 32, Attorney; Elizabeth Coffey Wallace, age 27, Pharmaceutical Representative.

6.
Have you served in the military?  Yes.

February 1966 through July 1968, Army, Captain, Honorably Discharged.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

The Citadel, September 1959 through June 1963, BS-Business Administration;

University of South Carolina School of Law - September 1963 through January 1966, Juris Doctor Degree

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina - Admitted 1966

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

The Citadel, Cadet Captain, Chairman Honor Committee;

University of South Carolina School of Law - USC Student Senate.

10.
Briefly describe your continuing legal or judicial education during the past five years.

(a)
Real estate related transactions-closings, foreclosures, partitions;

(b)
Business contracts and corporations;

(c)
Probate court matters.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice. 

South Carolina courts-all levels, April 1966;

United States District Court, 1968.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

(a)
1968 - Rogers and Riggs, Attorneys - General Practice;

(b)
1969-1973 - Sole Practitioner - Practice in Courts of Common Pleas and General Sessions, Probate Court;

(c)
1973 through Present - Coffey, Chandler & Younts, P.A. - firm name changed from time to time, located in same practice area of Clarendon County engaged in general practice during the first 10 years, practice in all courts including Court of Common Pleas, General Sessions, Family Court and South Carolina Supreme Court.

(d)
1983 to present  - Limit practice to real estate transactions, Court of Common Pleas applicable to foreclosures, partitions and other real estate related matters, Probate Court - Estate Administration, Conservatorships, Guardianships, and other related matters

I have been involved in numerous cases before the Master in Equity including foreclosures, partitions, quiet title actions and confirmation of tax titles.  I have acted as Special Referee concerning challenges of restrictive covenants in subdivisions, partition actions and foreclosures.  I have appeared before the Master in Equity of Clarendon and surrounding counties an average of quarterly.

15.
What is your rating in Martindale-Hubbell?  AV

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
None

(b)
state:

Quarterly

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

100% 

(b)
criminal:
0

(c)
domestic:
0

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

0

(b)
non-jury:
100%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
First Federal Savings and Loan Association of South Carolina v. Wade Jones, et al. Case No. 86-CP-43-648, Citation No. 283 S.C. 94, 321 S.E.2d 51 Court of Appeals of South Carolina - provided both Circuit and Appellate experience.

(b)
State v. Bobby Turbeville: No Case No. available.  Murder case, represented defendant charged with murder.  Significant in that I negotiated a probationary sentence for the Defendant.

(c)
Sophie H. Breedin, Plaintiff v. Sophie M. Drayton, Administratrix C.T.A., of the Estate of John K. Breedin, deceased, et al.  No Case No. available.  May 19, 1972 Court of Common Pleas, Clarendon County, large landowner with multiple heirs, resolved issue of holigraphic Will among numerous nieces and nephews.

(d)
Rita Ridgeway v. Robert Ridgeway.  No Case No. available.  September 18, 1975. Represented female Plaintiff in domestic action successfully.  Defendant was represented by Jan Warner one of the leading domestic attorneys in the area

(e)
NBSC v. Fears.  Case No. JR95-458.  Foreclosure of mortgage on out of state Defendant before Master in Equity, Orangeburg County

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

(a)
First Federal Savings and Loan v. Wade Jones, et al.  Case No. 86-CP-43-648, Supreme Court of South Carolina, August 29, 1984, Cited 283 S.C. 94, 321 S.E.2d 51.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Special Referee for Clarendon County, hearing all Masters in Equity type cases subsequent to death of Ralph F. Cothran, Clarendon County.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Case No. 2002-CP-14-100 The National Bank of South Carolina v. Cliff C. Brunson

Order - Lien Satisfied by Sale Under Mortgage Foreclosure

(b)
Case No. 2001-CP-14-519 Travelers Bank & Trust v. Robert J. Felder, Mamie L. Felder, et al. - Order for Deficiency Judgment

(c)
Case No. 199-CP-14-037 Homegold, Inc. v. Michael Witherspoon and Homegold, Inc. - Report on Sale and Order Confirming Sale

(d)
Case No. 2001-CP-14-553 Citifinancial Mortgage Company, Inc. v. Leola Ragin Parks - Report on Sale and Order Confirming Sale

(e)
Case No. 2002-CP-14-129 Homecomings Financial Network, Inc. v. Charles Ladson and South Carolina Department of Revenue – Referee’s Order and Judgment of Foreclosure and Sale

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.

Clarendon Memorial Gardens - Perpetual Care Cemetery - President and Owner

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

The Master in Equity for Clarendon County is a part time position.  In the event the firm I am employed represents a client in a case that would normally appear before the Master in Equity, a Special Referee will be appointed by the Circuit Court to decide the matter.  I will not accept representation of a client for whom I have resolved an issue as Master in Equity.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.

Case No. 2000-CP-14-051 Dan Daniels vs W. C. Coffey, Jr. - Action Dismissed with Prejudice on Motion of Plaintiff, no fault determined on my part and no payments paid.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?

I have been recommended by General Assembly members, Senator John C. Land, III and Representative Alex Harvin to fill the unexpired term of Ralph F. Cothran.  This was done at the time of Mr. Cothran’s death to provide ongoing service to the Bar of Clarendon County and since that time I have acted as Special Referee.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  

No, the General Assembly does not vote on the Master-in-Equity position.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
Clarendon County Bar Association - President 1990-2002;

(b)
South Carolina Bar Association - 1966-Present – Member.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Manning Rotary Club;

(b)
Manning United Methodist Church.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have been engaged in the practice of law in Clarendon County for 34 years and my experience in practicing in matters normally heard before a Master in Equity will be valuable to me in carrying out the duties of that position.

48.
Personal References:

(a)
Frank Jones

P.O. Box 218, Manning, S.C. 29102

(b)
Bobby Pierce

Vice-President National Bank of South Carolina

P.O. Box 310, Manning, S.C. 29102 

(c)
Thomas W. Cooper, Jr.

Judge Third Judicial Circuit

P.O. Box 699, Manning, S.C. 29102

(d)
Susan Shugart

Clarendon Memorial Hospital

P.O. Box 550, Manning, S.C. 29102

(e)
Pansy Ridgeway

Former Mayor, City of Manning

208 Fuller Street, Manning, S.C. 29102

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  W.C. Coffey, Jr.



September 5, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has primarily focused on nine evaluated criteria, and has included a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance; a reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; search of newspaper articles in which your name might have appeared; a study of any previous screenings, as well as a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy for election, and there are no witnesses here to testify.  Do you have brief opening statement that you would like to make?

MR. COFFEY:
No, sir.  Well, Yes, I would be glad to.  Ralph Cauthen, who was in the equity position, he died in that office.  We are a small county with a fairly small Bar.  I happen to be president of the bar there.  I have been acting as special referee since his death.  For that reason I applied for this position, since my practice has been principally in the area of real estate.

CHAIRMAN DELLENEY:
Yes, sir.

MR. COFFEY:
My request is that I be appointed for a full term, rather than to fulfill the two-year term left on Judge Cauthen’s term.

CHAIRMAN DELLENEY:
All right, sir.  Of course, we really don't have any authority to do that --

MR. COFFEY:
I didn't know that.

CHAIRMAN DELLENEY:
-- but we'll screen you, nevertheless. 

MS. BENSON:
Mr. Chairman, I think Mr. Coffey is now concerned that perhaps this screening could serve as a screening for a next full term, should he be appointed to a full term.  There are two years remaining on the unexpired term. It is my understanding from talking with Chief Counsel that it is certainly within the Commission's authority to make a determination if they wanted this to apply toward a next appointment, but this is a longer time period than he has previously been considered.

CHAIRMAN DELLENEY:
Certainly, we will do that if the Commission has such a mind.  I think probably it would be all right.

MS. BENSON:
That is different from enlarging the time.

CHAIRMAN DELLENEY:
Right.

REPRESENTATIVE DOUG SMITH:
So I think, that is something that we can discuss after the screening.  But that is probably for your own edification, I don't think that is a problem.  We do that -- we have done that before.  Doesn't mean we will do it again, but I think we can do that just as counsel suggested.  We can't do anything statutorily.

CHAIRMAN DELLENEY:
All we do is screen, we can't enlarge the time.  We can enlarge the time that our screening might cover.

MR. COFFEY:
That would help me out if you enforce that.

CHAIRMAN DELLENEY:
Nevertheless, if you would, answer any questions our able counsel Ms. Benson might have.

MS. BENSON:
Thank you, Mr. Chairman.  Mr. Chairman and members of the Commission.  I have a few procedural matters to attend to first.  Mr. Coffey has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all of you and is a part of your notebooks.  I have no concerns with this statement and with the Commission's approval, I would like to waive the questions concerning that statement in the public hearing today also that that statement be entered into the public record.

CHARIMAN DELLENEY:  Without objection.

MS. BENSON:  Also included in your notebooks is the copy of the candidate's Personal Experiences Statement.  One final procedural matter.  According to Mr. Coffey's PDQ, he does meet the constitutional requirements for this position regarding age, residency, and years of practice.

EXAMINATION BY MS. BENSON: 

Q.
Mr. Coffey, could you please tell the Commission why you wish to serve as a Master in Equity?

A.
It is because the last Master in Equity died.  No, really, I have practiced in this area for many years before the Master in Equity.  He had an untimely death last summer.  This is a small Bar, this is a part-time position for Clarendon County, and for that reason I felt obligated and my duty to step forward to do what I could for them.

Q.
Mr. Coffey, can you tell the Commission how your legal experience and your background will aid you in serving as a Master in Equity?

A.
I've practiced for 35 years now, and I practiced principally in the area of real estate title foreclosures and settlements, and this is the most of what a Master in Clarendon County hears.  Although we have expanded that a little bit now, but the majority of the cases involve foreclosure.

Q.
What is your procedure now, serving as special equity judge, how do you go about preparing an order?

A.
It has been done in the same manner that the Master would.  The order of reference is signed by the circuit judge, referring the matter to me and I hear the matter in the same manner.  The evidence is presented in the same manner it was before, a master or a judge, and then we rule on that.  The plaintiff's attorney in most instances, prepares the order foreclosure and we sell the property at judicial sale, which occurs on a monthly basis.  That is basically, of course, a quiet title action to determine the ownership of property and is also a big issue in our county.  And we have those, and again, the prevailing attorney drafts an order and the Master approves it, that is the way I do it.

Q.
Mr. Coffey, I'm going to shift gears a little bit and ask you some ethical questions.  Mr. Chairman, the report that we received from the Commission on Lawyer Conduct had reported no public disciplining.  But Mr. Coffey had disclosed a matter on his PDQ, question number 35, that he had received a letter of caution, and I wonder if you might like to explain a little bit further about that matter?

A.
That involved a life estate in a mobile home for a 95-year-old lady, who happened to be an aunt of a client that sold a piece of property.  She resided in the mobile home, a life estate of such.  She had abandoned the mobile home and moved into a nursing home and was no longer able to take care of herself.  Anyway in the process of having a sale of that property, we certified the title.  It so happened the buyer went to another attorney, he found the life estate in the mobile home; unfortunately, did not contact us, simply red flagged it so it appeared on the title, you know, and they came very alarmed and filed a complaint. I have a report of the disciplinary committee before me now.  They found no basis for it, as far as that was concerned.  Our firm offered to ensure the title and offered that from the beginning.  Consequently, the matter was investigated thoroughly and dismissed.  This is the first and only time in my career that I have had any complaint filed.

Q.
Mr. Coffey, how would you handle any kind of conflicts that might arise in your service as a Master in Equity?

A.
Well, if they do, and that is possible, because I still would be in the practice, and I will have clients come up from time to time.  What will happen, simply, is appoint a special referee to act in my stead, or the matter will be heard from a Master of an adjoining county, such as Sumter.

Q.
Mr. Coffey, what do you think is the appropriate demeanor a judge should have?

A.
Well, I believe he should be above reproach.  Secondly, always maintain the decorum in whatever level of court you are in.

Q.
Do you have any philosophy about a judge accepting gifts or social hospitality?

A.
No, you should never accept a gift from a client or an attorney or any participant in your court.  Fortunately, in a small county, where we are from, a client will often bring you a fruitcake on Christmas, and I will continue to take it.  Other than that, I don't think that is an appropriate thing for a judge, especially if there is any indication that some favor is being given.

Q.
Just some housekeeping issues, now, Mr. Coffey, have you sought or received the pledge of any legislator prior to this date?

A.
No.  I have -- after Judge Cothran died, Senator Land and I are close friends and we practice in the same town.  He expressed concern over the dilemma that we had nobody and suggested that I might want to act as a special referee.  That was before I had applied.  Others have asked me to act as referee as well.  I don't consider that a solicitation of the court.  I have made none since this process.

MS. BENSON:
Mr. Chairman, Mr. Coffey and I have talked about this and his initial answer to question No. 26 on his ethics statement he had mentioned his contact with this delegation.  But he has submitted an amended answer, which does say that he has not made contact with this delegation since becoming part of this process.  

BY MS. BENSON:

Q.
Mr. Coffey, have you sought or offered a conditional pledge of support of any legislator?

A.
No.

Q.
And have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No, I have not.

Q.
Have you contacted any members on this Commission?

A.
No, I have not.

MS. BENSON:
Mr. Chairman, I would note that the report of The Citizen's Advisory Committee in the greater Pee Dee area found Mr. Coffey qualified.  I will also note for the record that any concerns that had been raised during our investigation has been dealt with in this interview today, and Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Thank you.  Do any members of the Commission have any questions of Mr. Coffey?  There being no further questions, Mr. Coffey, we appreciate your being with us here today.

MR. COFFEY:
Thank you very much.

CHAIRMAN DELLENEY:
Again, I would remind you of the 48-Hour rule, which really applies in your case, but not like it would in the ordinary way of a Circuit Court, Family Court or Supreme Court candidate.  The legislative delegation will make the decision, and obviously you are the only candidate.  But nevertheless, you are not to seek any commitments from members of your legislative delegation until we issue the report and the 48 hours have passed.  And there will be a time and a date on the front of that report indicating when the 48-hour period expires.  Before then, the report is not final.  Until the time the report is final, if the commission so chooses, we can reconvene the public hearing or recall you as a witness or call other witnesses if we had a question or something more that we wanted to learn about your candidacy.  That is very unlikely to happen, but I just tell you that so that you will know.  We appreciate your appearing before us this afternoon and hope you have a safe trip back to Manning.

MR. COFFEY:
Thank you very much.

 (Transcript was continued under separate executive cover.)

CHAIRMAN DELLENEY:
Good afternoon, Mr. Dodds.  We have before us today, Mr. John J. Dodds, III, who seeks the position of Master in Equity for Charleston County.  If you would at this time, please raise your right hand and be sworn.

 (JOHN J. DODDS, III WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Do you need to update or amend at all your Personal Data Questionnaire?

MR. DODDS:
You know, Mr. Chairman, the only thing I did see, there was an error in regard to the age of my oldest child.  I think it reflected her as being 15 years of age and she is only 14 years of age.  I've only been married 15 years, so I know my wife would appreciate me correcting that, but other than that, sir, no.

CHAIRMAN DELLENEY:
We'll make that change.  Other than that, that was the only change?

MR. DODDS:
Yes, sir.

CHAIRMAN DELLENEY:
Do you have any objection to our making that questionnaire part of the record of your sworn testimony?

MR. DODDS:
Absolutely not.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript.

 SEQ CHAPTER \h \r 1
AMENDED PERSONAL DATA QUESTIONNAIRE

MASTER-IN-EQUITY, CHARLESTON COUNTY

NAME:



Mr. John J. Dodds, III

HOME ADDRESS:

442 Channel Creek Court, Mt. Pleasant, South Carolina 29464

BUSINESS ADDRESS:
622 Johnnie Dodds Boulevard





Mt. Pleasant, South Carolina 29464

E-MAIL ADDRESS:

John@cisadodds.com

TELEPHONE NUMBER:
(home):
(843) 881-4272





(office):
(843) 881-3700

2.
Date and Place of Birth:  September 14, 1958, at Charleston, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on January 31, 1987, to Debra Usselman Dodds.



Never divorced.



Children:
Ryanne M. Dodds, age 14 years;




John J. Dodds, IV, age 11 years ;




Charles F. Dodds, age 5 years.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The College of Charleston, 1976-1980, Bachelor of Science, Business Administration;


The University of South Carolina School of Law, 1980-1983, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1983

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

The College of Charleston:


Omicron Delta Kappa Society; President, Sigma Nu Fraternity;

The University of South Carolina School of Law:


Research Assistant, South Carolina House of Representatives, 1982-1983.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
Municipal Court Judge, Mt. Pleasant Municipal Court, 1989-1998


(b)
South Carolina Commission On Lawyer Conduct (formerly Board of Commissioners On Grievances and Discipline), 1991 - present.


(c)
Continuing legal education through the South Carolina Bar including past lecturer on judicial foreclosures.


(d)
Ninth Judicial Circuit Resolution of Fee Dispute Board, 1994 - present.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  

Adjunct Professor of Business Law, The College of Charleston, 1990-1991;


Past lecturer at continuing legal education seminars.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, November 16, 1983;


United States Supreme Court, September 13, 1996;


United States Fourth Circuit Court of Appeals, July 15, 1987;


United States District Court, November 5, 1984.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

General Description of Practice


Upon graduation from Law school in 1983, Applicant began private practice in Mt. Pleasant, South Carolina in the area of general law.  After several years, Applicant began to concentrate his practice in the areas of business and real estate litigation.  During the early 1990's, Applicant handled hundreds of cases involving mortgage foreclosures and judicial collections, including many as local counsel for The Resolution Trust Corporation and Federal Deposit Insurance Corporation.  Applicant further has extensive experience in handling “heirs property” cases including suits to clear title and partition of real estate.


In 1989, Applicant was appointed as a Municipal Judge for the Town of Mt. Pleasant, South Carolina, a position held until his retirement in 1998.  During this period of time, Applicant presided over hundreds of cases including criminal misdemeanor cases, traffic offenses and violations of zoning ordinances, both as Judge sitting with and without a jury.


In 1989, Applicant was appointed to serve as a member of the Board of Grievances and Discipline for the South Carolina Supreme Court.  Applicant continues to serve as a member of The Commission on Lawyer Conduct. Over these many years, Applicant has been involved with hundreds of cases involving ethical misconduct by lawyers and has authored numerous opinions setting forth proposed sanctions against lawyers who engage in misconduct.


Applicant is presently a partner in the firm of Cisa & Dodds, LLP in Mt. Pleasant, South Carolina and continues to specialize in business and real estate litigation.


Employment History


1983-1986:
Associate, Burkett, Guerard, Wooddy, Bargmann, Cisa & Styles




Mt. Pleasant, South Carolina

1986-1994:
Partner, Wooddy, Cisa, Styles & Dodds




North Charleston, South Carolina


1995-1996:
Partner, Richter, Wooddy, Cisa & Dodds




Mt. Pleasant, South Carolina


1996-2000:
Partner, Wooddy, Cisa & Dodds




Mt. Pleasant, South Carolina


2002-Present:
Partner, Cisa & Dodds, LLP




Mt. Pleasant, South Carolina


Applicant has handled cases in the Master-In-Equity Courts throughout South Carolina for more than twelve (12) years, including hundreds of judicial foreclosure and collection actions, suits to clear title involving heirs property, partition actions, suits for specific performance and suits seeking the imposition of construction and/or resulting trusts.  Applicant presently appears before the Master-In-Equity Courts in South Carolina approximately fifty (50) times annually.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  Rating unknown.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Seldom


(b)
state:

Frequent

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?



(a)
civil:

50%


(b)
criminal:
30%


(c)
domestic:
20%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

30%


(b)
non-jury:
70%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Initiation and simultaneous prosecution of over one hundred (100) foreclosure actions on behalf of SCN Mortgage Corporation, 1988-1989.


(b)
Successful prosecution, including an appeal to the United States Fourth Circuit Court of Appeals, in a real estate contractual dispute on behalf of The Resolution Trust Corporation.


(c)
Complex personal injury litigation including “closed head” brain injury 



(Tillman Hatchell vs. Diana Isaac, Case #2001-CP-10-276).


(d)
Successful defense of civil action involving real estate commission, including pending appeal to the South Carolina Court of Appeals (Beachside Real Estate, Inc. vs. John Dong, et al.; Case No. 00-CP-10-5496).


(e)
Successful prosecution of civil action to clear title to twenty-seven (27) acres of land in Charleston County involving multiple heirs and judgment creditors (Loretta W. Hatchell vs. Davis Edward White, et al.; Case No. 94-CP-10-4112).

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 


(a)
First Federal Savings and Loan Association of Charleston vs. Dangerfield



(South Carolina Court of Appeals).


(b)
Resolution Trust Corporation vs.



(United States Fourth Circuit Court of Appeals).


(c)
Debra T. Donnelly vs. David K. Dunning



(South Carolina Court of Appeals, 10/13/86; Case No. 85-590).


(d)
Beachside Real Estate, Inc. vs. John Dong, et al.



(Pending in the South Carolina Court of Appeals; Case No. 00-CP-10-5496).


(e)
Robert Heyward vs. Miller Cadillac



(Appeal through Magistrate’s Court to Court of Common Pleas for Charleston County, South Carolina; Case No. 02-CP-10-324).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Not applicable.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Appointed Municipal Court Judge, Mt. Pleasant, South Carolina, 1989-1998.  Jurisdiction limited to criminal misdemeanor offenses.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

Applicant prepared numerous written opinions in cases where Defendants waived their right to trial by jury.  Many of these cases were appealed to the Circuit Court, however, none were ever appealed beyond Circuit Court and, therefore, there are no reported decisions.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.

For a period of time, Applicant served as a part-time judge while continuing to practice law.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code  § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code  § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code  § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar, 1983 – present;


(b)
American Bar Association, 1983 – present;


(c)
Commission On Lawyer Conduct, 1991 – present.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Mount Pleasant Scholarship Foundation, 1983 – present;


(b)
Christ Our King Catholic Church, 1991 - present.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:


(a)
Robert W. Marlowe



427 Church Street, Mt. Pleasant, S.C. 29464


(b)
Thomas R. Mikolajcik, Brigadier General, USAF (Ret)



1751 Omni Boulevard, Mt. Pleasant, S.C. 29464


(c)
Louis E. Condon, Attorney



999 B Morrison Drive, Charleston, S.C. 29403

843-853-5944


(d)
Matt Walker, Regional Vice President



Synovus Mortgage Corporation



230 Seven Farms Drive, Ste 101, Charleston, S.C. 29492
843-216-4974


(e)
Kruger B. Smith, Mt. Pleasant Town Council



689 Pelzer Drive, Mt. Pleasant, S.C. 29464

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  John J. Dodds, III


Date:  August 28, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has primarily focused on nine evaluative criteria, which would includes a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and a reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; search of newspaper articles in which your name might have appeared; a study of any previous screenings, as well as a check for economic conflicts of interest.  We have no affidavits filed in opposition to your candidacy or to your election, and there are no witnesses here to testify against you.  Would you like to make a brief opening statement?

MR. DODDS:
I would.  I would just like to say to this Commission that I am very honored and feel privileged to have an opportunity to be a candidate for the Master in Equity position.  I have been in an active trial practice for the past 19 years.  I have served as a Municipal Judge for the town of Mt. Pleasant for nine years.  I have been on the Commission for Lawyer Conduct for over 10 years.  I view the opportunity to serve as an opportunity to participate and in enhance the administration of justice in Charleston County.  I think we have a tremendous judiciary, not only in Charleston County, but throughout the state, and I would like an opportunity to be a part of that.  And I think that the nature of my practice and what I have done over the past 19 years have put me in a position to be able to ably serve as Master in Equity.  Thank you. 

CHAIRMAN DELLENEY:
Thank you, sir.  At this time, please answer any questions our able Counsel might have for you.

MR. DODDS:
Certainly.

MR. MUSTIAN:
Mr. Chairman and Members of the Commission, John Dodds has provided us with a sworn statement with detailed answers to over 30 questions regarding answers to judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebook.  With the exception of one issue, which I'll address in a moment, I have no concerns with the statement, and with the Commission's approval, I'll ask that those questions be waived in the public hearing today.  I'll also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
Without objection.

 SEQ CHAPTER \h \r 1Sworn Statement to be included in Transcript of Public Hearings

Master-in-Equity

Full Name:

John J. Dodds, III

Work Address:
622 Johnnie Dodds Boulevard, Mt. Pleasant, S.C. 29464

Home Address
442 Channel Creek Court, Mt. Pleasant, S.C. 29464

Home Telephone:
(843) 881-4242

Work Telephone:
(843) 881-3700

E-Mail Address:
john@cisadodds.com

1.
Do you plan to serve your full term if appointed?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications are strictly prohibited.  Applicant does not envision any circumstances where an ex parte communication is tolerable.

5.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  A judge should recuse himself to avoid the appearance of impropriety or potential conflict of interest.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Yes, to avoid the appearance of impropriety or possible conflict of interest.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  Not to accept gifts or social hospitality.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Report such conduct to the appropriate authority, whether the Commission on Lawyer Conduct or Commission on Judicial Conduct.

9.
Are you affiliated with any political parties, boards or commissions that need to be re-evaluated?  No.

10.
Have you engaged in any fund-raising activities with any political, social, community, or religious organizations?  Yes.  Mount Pleasant Scholarship Foundation.

11.
If appointed, how would you handle the drafting of orders?  I will personally prepare Orders in cases heard by me.

12.
If appointed, what method would you use to ensure that you and your staff meet deadlines?  Written procedures and guidelines with appropriate follow-up and accountability.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I do not believe in judicial activism or that judges should seek to set or promote public policy.  I believe such to be the function of the legislature.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  Continuing Legal Education through legal seminars and publications.

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  I have served as a part-time judge in the past while maintaining an active law practice.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No. This is strictly forbidden.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  No.

20.
What percentage of your legal experience has dealt with cases that appear before Masters-in-Equity?  Please describe to the Commission your experience in these areas.


Approximately fifty (50%) per cent; applicant has handled cases in the Master-In-Equity Courts throughout South Carolina for more than twelve (12) years, including hundreds of judicial foreclosure and collection actions, suits to clear title involving heirs property, partition actions, suites for specific performance and suits seeking the imposition of constructive and/or resulting trusts.  Applicant presently appears before the Master-In-Equity Courts in South Carolina approximately fifty (50) times annually.

21.
What do you feel is the appropriate demeanor for a judge?  Somber.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  All the time.  Appearance and perception are extremely important.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  $ -0-

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  
No.

29.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ JOHN J. DODDS, III

Sworn to before me this 28th day of August, 2002

Notary Public for S.C.

MR. MUSTIAN:
Also included in the notebook for your review is a copy of Mr. Dodd's Personal Experiences Statement.  I also note for the record that based on the testimony contained in candidate's Personal Data Questionnaire which was introduced earlier, Mr. Dodds, meets the constitutional, and statutory requirements for this position regarding age, residency, and years of practice.

EXAMINATION BY MR. MUSTIAN: 

Q.
Mr. Dodds, why do you now want to serve  as a Master in Equity?

A.
Mr. Mustian, as I mentioned earlier in my remarks, I've had an active trial practice for the past 19 years, much of that trial practice has involved me in the Master in Equity courts throughout the state of South Carolina, substantially, in the Charleston County, Berkley County and in the Dorchester County areas, so that has been my area of expertise in terms of my practice.  I have been practicing for 19 years.  I feel as though I have, to some extent, satisfied the goals that I set for myself when I became a lawyer.  I want, if you will, I want to move on to the next level.  I enjoy the intellectual part of the practice of law.  As a lawyer, you are more of an advocate and as a judge, obviously, you are an objective bystander, if you will, whose responsibility is to appropriately and fairly and lawfully administer justice.  And I feel as though that what I have done over the past several years, puts me in a position to where I can fulfill those responsibilities.  I have great admiration for our judiciary.  I would like to become a part of it.  I think to do so, not only is to some extent is part of public service, but more importantly, with regard to the administration of justice, and that's what I have done as a lawyer.  I participated as a member of the Commission on Lawyer Conduct for over 10 years.  I served on the Resolution of Fee Dispute Board. I have done things that I felt would allow me to better enhance and promote the administration of justice in our state. 

You know, I think those of us that are lawyers, we often see the poor side, if you will, the bad apple in the group, and what I have tried to do is, put myself in a position to where I can participate in proceedings and things of that nature that help to bolster up the administration of justice and the practice of law in our state. And that's why and I think -- and I would be in a position, obviously, to do that, as the Master in Equity for Charleston County.  Serving on the Commission for Lawyer Conduct, serving as a member of the Alternative Dispute Resolution Board.  Those are things that have enhanced, in my opinion, the administration of justice, not only in Charleston County, but in the state.  And I think to participate, essentially, as a circuit judge sitting without jury as a Master in Equity, would afford me an opportunity to do that. 

I have been very fortunate in the practice of law.  I have accomplished the things I have hoped to accomplish.  I have been very fortunate to be able to provide for my family the sort of things that are important to me, good education, appropriate surroundings and things of that nature, and I'm ready to move on. I really view this an opportunity to participate in the judiciary, as a step up, as a further satisfaction of a goal that I've set, to be the best that I can be, with regard to the practice of law and the administration of justice in our state.

Q.
Based on your legal and professional experience, are there certain areas of the law that you feel that your knowledge of the law would help you professionally be a Master in Equity, and are there areas that are lacking and if so, how would you overcome those?

A.  Well, I think with regard to the former, that the nature of my practice has been such as to make me more qualified or better qualified to be the Master in Equity.  As it relates to the sorts of cases that the Master's hear, I have actively had a civil trial practice for over 19 years.  A substantial practice in the area which is encompassed by those cases heard by the Master's-in-Equity.  Partition cases, suits to clear title, foreclosure action, specific performance, things of that nature. 

But I will share with this Commission the things that I have learned over the years and I think it is probably a result of a very crowded docket that we have now, not only in Charleston County, but throughout.  The Master in Equity for Charleston County does more than what, I think, a traditional Master has done in years past.  And the reason for that, they will often times find themselves serving as special Circuit Court judges.  Our Master in Charleston County has been very substantially involved in the motions calendar.  As we all know, motions have a way of either ending cases or pushing cases forward or bringing about the resolution of cases.  The Master also is hearing more cases today that are non-traditional Master cases than ever before.  And I think it is the product of the fact that our dockets are so crowded, there is an opportunity to refer cases to the Master and to have those cases more expeditiously heard. Interestingly, from my personal perspective as a trial lawyer, I like the advantage, or I should say, perhaps, the convenience of having a case referred to a Master in Equity.  You know, when you are on a trial docket, even if it is a nonjury docket, you can't predict, with any degree of certainty, precisely when your case will be heard. 

When your case is referred to the Master in Equity, often times what will happen, you will know, substantially in advance, that on January the 14th, 2003, at 11:30 in the morning, I'm going to have an appearance there before the Honorable Roger Young.  And I'll have an opportunity to subpoena witnesses, bring in clients, and from a purely personal perspective, it is nice to have that certain degree of certainty, to know that at a specific date and a specific time, that my case is going to be heard.  Oftentimes on a trial docket, jury and nonjury, what you'll find is a lot of cases that they begin to get to the point of getting ready to be heard and they end up resolving themselves.  I've have been on dockets where I have been 40th or 50th on a docket on Friday morning, only to get called Monday afternoon and be expected to be in court on Tuesday.  

Now, that only needs to happen to you one time as a lawyer for you to be prepared for that kind of an event, but it is an awful scary feeling for that to happen.  It can be difficult for clients sometimes, who have to adjust their schedules accordingly and be mentally prepared to participate in a trial.  So from that perspective I like the opportunity to be before the Master.  The Master in Charleston County, and I imagine throughout our state, particularly, in the larger counties, is hearing more and more complex cases; more and  more cases that were traditionally heard either by jury, often times, or most often by Circuit judges sitting without juries. 

Q.
You addressed this in your sworn affidavit, but could you please tell the members of the Commission what the appropriate demeanor for a judge is?

A.
Well, you know, I was a judge in Mount Pleasant, my community, for about nine years, and obviously a judge has to have the appropriate temperament in terms of being able, and this is what I was most phased by, in terms of my dealings in Mount Pleasant, is that you have to be able to communicate with people.  You have to be able to impart to people, not only that you are knowledgeable, but that you are willing to hear them out, that you have the requisite degree of intelligence and knowledge to understand the issues in the case.  But as I mentioned to you, I think, when you and I had occasion to talk what I determined to be most important was the opportunity to express to people, give them an opportunity to be heard, number one.  Give them the impression that they have a fair opportunity to be heard; that there wasn't any particular prejudice or bias given one way or the other, either with a lawyer or without a lawyer. 

What I found, if do you that, even if you would have ruled adversely to a particular party, if they come away with the feeling that they were given an opportunity to be heard, that the judge treated them fairly and impartially with the appropriate courtesy and respect that all participants in trial proceedings should have   come away with a good feeling and they come away feeling as though that the administration of justice was fair and was proper and is worthy of the respect that I think they have for the tribunal, coming into the proceedings.

Q.
There was one issue that you and I talked about in your personal interview, and that was the Mount Pleasant Scholarship Foundation.  You stated that you were involved in some ways with the fund raising activities of this organization.  Could you explain to the Commission your association with this organization as it relates to the judicial canons?

A.
Let me mention that I am not involved in the fund-raising activities.  This was an organization that was started by my father, probably, around 20 years ago.  He was -- he was the mayor in Mount Pleasant at the time.  Somebody came to him, an individual came to him wanting to know if Mount Pleasant could actually make a donation to this woman to afford her an opportunity to attend college.  She was not financially able to do it herself.  My father started a nonprofit corporation.  When I graduated from law school he brought me on board, essentially, for the administrative aspect of things.  It is a very small organization.  He is 85 years old.  He does all of the fund raising.  I am the chairman of it, but I function purely in an administrative capacity. 

And when I say that, in terms of having my secretary prepare the letters that go out for his signature, in terms of stamping those letters, in terms of organizing the applicants in terms of personal interview and things of that nature.  Calling the applicant, coordinating the little reception we have every year, things of that nature.  I was very, very understanding of the potential conflict of interest that would exist, sitting as a part-time trial judge to have anyone that would have been solicited, or would have made a donation to the scholarship foundation to appear before me.  That only happened on one occasion, with one lawyer, who I recognized as having been sent a letter and I recused myself from that particular case, and that matter was heard at a later date.  So I'm very sensitive to the concern that you have, well, as this Commission.  And certainly I want to ensure and represent to you that I would not allow a situation like that to come forward and put me in a position where there was some potential conflict or some appearance of impropriety. You know, part of being a lawyer, and certainly part of being a judge, is the appearance factor and the perception factor that people have.  They are not going to feel good about their lawyer and not feel good about the system of justice if they feel as though something is going on behind the scenes or something not going right.  I'm particularly understanding of that and obviously would want to make sure that something like that would not happen, even if it meant inconveniencing this lawyer and his client on that particular occasion.

Q.
Thank you very much.  I have just a couple of housekeeping issues now.  Have you sought or received a pledge of any legislator prior to this date?

A.
I have not.

Q.
Have you sought or been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.
I have not.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
I have not.

Q.
Have you contacted any members of this Commission?

A.
No.  

Q.
Do you understand the 48-Hour rule?

A.
I do.

Q.
I will state for the record that any concerns raised during the investigation regarding Mr. Dodds were incorporated into the questioning today.  I would also like to note that the Lowcountry Citizens' Committee highly recommended Mr. Dodds for the position of Master in Equity.  I have no further questions.

CHAIRMAN DELLENEY:
Thank you, Mr. Mustian.  Does anyone on the Commission have any question for Mr. Dodds?  There being no questions, Mr. Dodds, again, I would like to remind you about the 48-Hour rule since there are going to be three or four candidates, apparently, for the Master in Equity position.  Of course, a Master in Equity is voted on only by the delegation, it is not like other judgeships that we screen.  Nevertheless, you cannot contact or have anyone else contact members of your legislative delegation, who are members of the General Assembly, to support you or solicit a pledge from them.  You can't do it nor can you have anyone else to do it.  When we issue the report, there will be a time and date on the front, stating when the 48-hour period will expire.  And upon that time on that date, you may seek pledges for your candidacy.  Until then, the report is temporary. When it reaches that time and date, it matures, it becomes a final report.  Before it becomes a final report, at any time the Commission wants to reconvene a public hearing on any candidate, we can subpoena that candidate back or request that candidate to reappear and answer questions.   Unless that happens, your screening process is coming to a close.  But I just remind you about the 48-hour rule.  With that, hope you have a safe trip back to Charleston.

MR. DODDS:
Thank you very much and thank you for the opportunity to appear.  Good day. 

 (Transcript was continued under separate executive cover.)

*     *     *     *     *

CHAIRMAN DELLENEY:
Good afternoon, Ms. Varnado.

MS. VARNADO:
Good afternoon.

CHAIRMAN DELLENEY:
We have before us Ms. Christine, Christy, C. Varnado, who seeks the position of Master in Equity for Charleston County  If you would, Ms. Varnado, please raise your right hand to be sworn.

(CHRISTINE C. VARNADO WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY: 
Do you need to make updates or changes to your Personal Data Questionnaire?

MS. VARNADO:
The only change I need to make, and I just realized, is that I'm a member of the Charleston County Bar, in addition to the South Carolina -- I just realized in reading it over, I forgot to include that.

CHAIRMAN DELLENEY:
All right.  We will note that change.  Other than that change, is there anything else that you need to change?

MS. VARNADO:
Not that I can think of.

CHAIRMAN DELLENEY:
Do you object to marking that part of the questionnaire part of the record of your sworn testimony?

MS. VARNADO:
I do not.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

MASTER-IN-EQUITY FOR CHARLESTON COUNTY

NAME:
Ms. Christine Companion Varnado

HOME ADDRESS: 

1379 Green Path Lane, Mt. Pleasant, S.C. 29464

BUSINESS ADDRESS:
P.O. Box 12009, Charleston, S.C. 29422-2009

E-MAIL ADDRESS:

cvarnado@kernodlelaw.com

TELEPHONE NUMBER:
(home): (843) 971-2098

(office): (843) 795-7800

2.
Date and Place of Birth:  Wheeling, WV.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on June 17, 2000, to Robert Bratton Varnado.

Never divorced; no children.

6.
Have you served in the military?  Not applicable.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

University of South Carolina B 1986-1990, Bachelor of Arts (English), Magna Cum Laude
With honors from South Carolina College (Honors College);

University of South Carolina School of Law B 1990-1993, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina - admitted 1993.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

College Activities and Honors:

Phi Beta Kappa (inducted 1990)

Magna Cum Laude graduate (1990)

South Carolina College: Honors College (member 1986-1990)

Presidential Scholarship: academic merit-based award (1986-1988)

J. Gordon Belser Scholarship: English Dept. merit-based award  (1988-1990)

Kappa Kappa Gamma sorority: Vice President (1989-1990); Registrar (1988-89)

Panhellenic Council: Scholarship Chair (1988-89)

Phi Eta Sigma Freshman Honors Society (inducted 1987)

Law School Activities and Honors:

Carolina Legal Scholar: academic merit-based full scholarship (1990-1993)

South Carolina Law Review: Associate Student Works Editor (1991-1993)

Order of Wig and Robe (inducted 1993)

American Jurisprudence Award B Legal Writing and Research I (1990)

Palmetto Legal Society (1992-1993)

10.
Briefly describe your continuing legal or judicial education during the past five years.

I have taken varied continuing legal education courses over the past five years, most geared to broadening my understanding of new practice areas and improving my civil litigation and trial skills.  For example, in 1998 and the early part of 1999, I turned my main focus toward topics in employment law and other topics pertinent to the administration of local governments to aid in my duties as Deputy County Attorney.  Likewise, in both 1999 and 2000, I participated in the comprehensive day-long District of South Carolina Federal Law Clerk training courses, which included sections on judicial ethics.  Currently, I earn ethics CLE credit for my work on the SC Bar’s Ethics Advisory Committee. Each year since my admission to the bar, I have met or exceeded the number of hours required by the South Carolina CLE Commission and have usually carried over hours into the next year.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

(a)
South Carolina Chapter of the Federal Bar Association; “Ethics for Federal Practitioners” CLE; panel member; Charleston, SC; December 19, 2001.

(b)
Charleston Association of Legal Assistants; June 2001: “Ferguson v. City of Charleston: The Crack Baby Case;” November 2000: “Recent Changes in the Federal Rules of Civil Procedure.”

(c)
The Citadel; guest lecturer to graduate and undergraduate students: April 1995: “Ferguson v. City of Charleston: The Crack Baby Case.” 

(d)
I am currently scheduled as one of four presenters to speak on several topics related to the Freedom of Information Act in a day-long CLE titled ”What You Need to Know About Public Records and Open Meetings” to be held in Charleston on March 6, 2003.  The agenda for this conference has not yet been finalized.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

Ex Parte Conferences with Treating Physicians; Fairness Demands Equal Access, South 
Carolina Lawyer, Sept./Oct. 1997, at 37.

Prior Uncounseled Misdemeanor Not Resulting in Imprisonment May Be Used for Penalty Enhancement, South Carolina Law Review, Annual Survey Vol. 44, No. 1 (Autumn 1992).

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

State of South Carolina, 1993

United States District Court, District of South Carolina, 1993

United States Court of Appeals for the Fourth Circuit, 1994

United States Supreme Court, 1999

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the 

I began my practice in the Fall of 1993 as a litigation associate at the Hood Law Firm, LLC, in Charleston. During my nearly five years with that firm, I focused primarily on the defense of governmental entities and officials in 42 U.S.C. § 1983/constitutional claims, including two controversial cases which received considerable national press coverage: Faulkner v. Jones and Ferguson v. City of Charleston.  In addition, my practice areas included medical malpractice defense, toxic torts, and other personal injury matters both as counsel for defendants and plaintiffs. I also tried several collection matters and developed some expertise in the field of election law.   During this stage of my career, the majority of my involvement with the Master-In-Equity’s office was limited to discovery practice before the Master in his role as special circuit court judge.

My experience with the defense of local governmental entities was instrumental in my being hired in July of 1998 as Deputy County Attorney for Charleston County.  In that position, I served as lead counsel for civil litigation and some County Code enforcement matters.  In that capacity, my court appearances were varied: I appeared before county magistrate judges; tried cases in the Court of Common Pleas and before the Administrative Law Judge Division and the Master-In-Equity; and participated in hearings in the federal district courts. In addition, I advised elected and appointed officials and staff on various legal issues related to personnel, risk management, tax assessment and collection, court administration, and Freedom of Information Act requests.  I assisted the Charleston County Sheriff’s Office with several legal matters, some of which are outlined in the attached letter from Sergeant Dean Mobley.  I reinitiated and chaired the County’s ADA Compliance Committee and served as counsel to the County’s Harassment Complaint and Employee Grievance Committees.  My duties also included communicating with the Insurance Reserve Fund (IRF) and overseeing the defense of the County by outside counsel in matters for which the IRF was responsible for paying attorney’s fees and any judgment.

As Deputy County attorney, I appeared frequently before the Master-In-Equity. Approximately 26 cases in which I was involved were referred to the Master at some point prior to their resolution.  A great number of these were foreclosure matters in which I appeared on behalf of the Business License/User Fee Department, the Treasurer or the Sheriff in order to protect their interests in the collateral due to outstanding liens or judgments.  Almost as frequently, I represented the interests of the County and its Delinquent Tax Collector in both direct attacks on delinquent tax sales and quiet title actions before the Master. I have described below in more detail the most significant matter I tried before the Master on behalf of the County, Pye v. Charleston County Council. 

In October of 1999, I accepted an opportunity to serve as law clerk to U.S. Magistrate Judge Wallace W. Dixon who was recalled to the Charleston division of the South Carolina Federal District Court in order to address the case backlog.  With Judge Dixon, I personally researched and prepared numerous judicial opinions (called “Reports and Recommendations”) and Court orders in cases involving employment, civil rights, social security appeals, habeas corpus petitions, as well as other general civil litigation matters.  Despite inheriting a significant backlog of cases, as well as being included in the general new case assignment rotation system, Judge Dixon was able to timely dispose of all pending matters, resulting in no cases being reported on the Court Administration’s six month list.  Accordingly, our workload was significant.  I consider my nearly two years spent as a judicial clerk while in mid-career extremely beneficial.  I experienced first-hand life behind the bench and was able to weigh the real-life demands of judicial decorum, isolation, and time pressures against my six years of private and public-sector litigation experience.  While I enjoyed the opportunity to again become a “student of the law,” I also observed the professional attributes necessary to render just and correct decisions while faced with the pressures of a large, complicated, and diverse caseload. Judge Dixon allowed me to work with a great deal of independence and granted me a tremendous amount of discretion to digest the arguments of all sides and render an opinion in the cases I was assigned.

In July of 2001, I joined the Charleston law firm of Kernodle, Taylor & Root as a non-equity partner.  My current practice focus is mainly in general insurance defense litigation in the areas of construction, automobile warranty claims, personal injury, and employment law.  I also represent local governmental entities in several matters, including the defense of the newly formed Town of James Island in a challenge to its incorporation brought by the City of Charleston.  Thus far, since my return to private practice, I have had the opportunity to appear before the Master in protecting the interests of the James Island Public Service District.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  Not rated.  Because I was with Charleston County government and then the Federal District Court from 1998 until 2001, I was not listed in the publication and, therefore, perhaps not considered for rating.  In addition, my current firm has terminated its relationship with Martindale-Hubbell effective for the 2003 edition.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
on average, once every three months

(b)
state:
on average, once every two weeks

*I have removed from this calculation the time period spent as law clerk to U.S. Magistrate Judge Wallace W. Dixon (October 1999-June 2001).  Naturally, during this time all of the matters I handled were in federal court but I could make no official court appearances during this time other than as the judge’s assistant.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:
98%

(b)
criminal:
0%

(c)
domestic:
2%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:
Approximately 60% of my cases have been filed and litigated as jury cases, although very few have actually proceeded to a jury to be decided.  Most were resolved prior to trial.

(b)
non-jury:
Likewise, approximately 40% of the cases I have handled in the past five years were filed non-jury.

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Of the matters that went to trial in the past five years, I served at trial mainly as sole counsel or chief counsel for my client. 

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Pye v. Charleston County Council, (Charleston County Master-in-Equity B Hon. Roger Young).  I represented Charleston County Council in this Freedom of Information Act/Injunctive Relief claim in which Plaintiffs challenged the County’s methods of amending its council meetings agenda.  Plaintiffs’ success would have set a precedent that would preclude a governmental entity from adding items to its published agenda even with more than 24 hours notice.  In September of 1999, Plaintiffs’ counsel, Jay Bender, and I tried this matter before the Charleston County Master-In-Equity, who issued a ruling in the County’s favor.  This case was only one in a multi-prong attack by these Plaintiffs against the actions of the County in respect to a piece of property known as “the Sheppard tract.”  I also successfully defended the County’s interest against both a state court and federal court attempt by these Plaintiffs to enjoin the County from making needed repairs to a roadway on the tract. I was joined in the defense in these actions by Department of Justice counsel representing co-defendant, U.S. Army Corps of Engineers.

(b)
Ferguson v. City of Charleston, (S.C. Federal District Court, Charleston Div. B Hon. C. Weston Houck).  Beginning in October of 1993 until I left the Hood Law Firm in June of 1998, the majority of my time was spent defending the City of Charleston, the Board of Directors of the Medical University of South Carolina (MUSC), Charleston’s police chief, the current and former (Charlie Condon) Ninth Circuit Solicitor, and several individually named MUSC doctors and nurses in this highly complex 42 U.S.C. § 1983 challenge to a policy designed to address the abuse of cocaine by pregnant women in Charleston.  This matter received considerable national press coverage.  I was assigned to perform most of the legwork in the voluminous document production and fact-gathering that was required of a case of this import; to conduct virtually a nation-wide search to find top experts to support this controversial and cutting-edge approach to drug-treatment; and, along with another associate, to research the ten varied causes of action and defenses and prepare all court filings. Discovery in this matter was active for several years.  In November through January of 1997-98, I sat as third chair during the eight-week trial before the Honorable C. Weston Houck.  The jury found for the Defendants on all causes of action and Judge Houck likewise resolved all legal matters in Defendants favor.  The decision was upheld by the Fourth Circuit Court of Appeals (Ferguson v. City of Charleston, 186 F.3d 469 (4th Cir. 1999)).  In March of 2001, the United States Supreme Court (532 U.S. 671) reversed on one cause of action and remanded the matter back to the Fourth Circuit to determine whether there was sufficient evidence in the record to support the jury’s findings. To date, the Fourth Circuit has not yet issued its ruling.

(c)
Thorsby Investments, LLC v. Al Cannon, Sheriff of Charleston County. (Charleston County Court of Common Pleas B Hon. A. Victor Rawl).  In April of 1999, I successfully defended Sheriff Cannon and the Charleston County Sheriff’s Office against Plaintiffs’ attempts to seek a writ of mandamus ordering them to seize and sell valuable stock certificates.  As the ownership of these certificates was hotly contested, the seizure and sale may have resulted in significant liability to the Sheriff.
(d)
Faulkner v. Jones. (S.C. Federal District Court, Charleston Div. B Hon. C. Weston Houck). This matter involved the ultimately successful efforts to admit women into The Citadel. I assisted my senior partner and the Attorney General’s office in defending the position of the State of South Carolina in the 42 U.S.C. § 1988 attorneys’ fee petition by Faulkner’s lawyers following the resolution of the underlying case.  The challenge to New York counsels’ exorbitant hourly rates and billing practices resulted in several months of discovery and culminated in a week long trial before Judge Houck in the Spring of 1998.

(e)
Gilstrap v. Franchina. (Pickens County Court of Common Pleas - Hon. Larry Patterson).  This matter involved a claim by new homeowners that the real estate agent/former owner and termite professional fraudulently and negligently concealed the existence of active termite infestation and damage during the sale of the house.  I represented the termite professional who rendered the official termite infestation report used in the sale.  Defendants faced the possibility of significant punitive damages.  I defended the case in a four-day trial in May of 2002.  Although the jury found my client negligent, the damage award levied against my client was significantly less than that sought by Plaintiffs and less than the amount offered by us in settlement prior to trial. 

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

(a)
Ferguson v. City of Charleston, 186 F.3d 469 (4th Cir. 1999).  I, along with another associate, drafted the brief in opposition to Plaintiffs/Petitioners multi-pronged appeal on behalf of all Defendants/Respondents.  I left the firm before oral arguments were heard.  The Fourth Circuit denied Petitioners’ appeal.  The matter was subsequently heard by the United States Supreme Court and is currently on remand to the Fourth Circuit Court of Appeals.

(b)
Reeves v. Woodberry: (South Carolina Supreme Court B October 1994). I represented Petitioner Wayne Reeves in this due process challenge to numerous voting irregularities in the primary election for the Republican nomination for Dorchester County Council.  The appeal was unsuccessful and the opinion was not reported.  My involvement in this matter led to my being selected, however, in June of 1996 to preside over a public hearing in which candidates for the Dorchester County Republican nomination for sheriff was contested.

(c)
Traywick v. Medical University of South Carolina: (Fourth Circuit Court of Appeals - September 21, 1995 not reported; Supreme Court of the United States; No. 95-872 - October 1995 B petition for writ of certiorari denied.) This 42 U.S.C. § 1983 action was filed pro se by Petitioner who sought sizeable money damages and reinstatement into the Medical University of South Carolina College of Dental Medicine after his dismissal by the College’s academic performance committee.  After successfully moving for summary judgment in the United States District Court, I drafted Respondents’ briefs in the appeals before both the Fourth Circuit and the Supreme Court.  These courts decided the matter in the College’s favor without oral argument.

(d)
U.S. v. Jones, 136 F.3d 342 (4th Cir. 1998).  Following the United States Supreme Court’s decision in U.S. v. Virginia, which held that VMI’s unconstitutional male-only admissions policy could not be remedied with a parallel women’s program, The Citadel announced that it had abandoned its male-only policy and would admit women to the corps of cadets.  Thereafter, the district court issued an order that South Carolina’s earlier proposed parallel women’s military program was unconstitutional and enjoining The Citadel’s male-only policy. I assisted the Attorney General’s office in drafting the brief on behalf of the State of South Carolina asserting that the district court’s orders were moot and unnecessary.  The private Plaintiff cross-appealed.  The Fourth Circuit vacated the district court’s orders in part and affirmed them in part.

21.
List up to five criminal appeals that you have personally handled.  I have handled no criminal appeals.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

I have not held elected public office.  I am a duly appointed and commissioned Notary Public for South Carolina; my commission expires November 14, 2004.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  In January of 2002, I applied for the position as United States Magistrate Judge, District of South Carolina, Florence Division.  The Honorable Thomas Rogers was appointed to the position.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Prior to law school, I engaged in various summer jobs including serving as a runner for  the law firm of Schrader, Byrd & Companion and as a lifeguard in Wheeling, WV.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  I am not aware of any.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

My husband and I were sued by our homeowner’s association (HOA) in August of 2001 in Charleston County Small Claims Court: Oakhaven Plantation HOA v. Robert B. Varnado and Christine Varnado, Case No. 01-SC-86-3366.  The HOA erroneously claimed that we had not paid our regime fee for 2001.  When it was pointed out to the management company that we had indeed timely paid our fee, the HOA dismissed the suit and issued an apology.

At the beginning of my first semester of law school, on September 10, 1990, Piggly Wiggly Carolina, Inc. (Piggly Wiggly) instituted an action against me in the Richland County Magistrate’s Court arising out of two checks which had been dishonored by my bank, Citizens & Southern National Bank (C&S).  I had written the checks from my personal checking account on August 24 and 25, 1990, in the amounts of $17.61 and $18.00.  Previously, on August 23, 1990, I had deposited a $2500 check into my C&S account, via automated teller, which would have been sufficient to cover the two checks to Piggly Wiggly.  Due to an incorrect endorsement on my part, however, C&S refused to credit my account with the deposit.  To further complicate the situation, C&S tried to return the $2500 check by mailing it to an incorrect address in Virginia Beach, Virginia, rather than my address in Columbia B apparently due to a data processing error by C&S which was never fully explained to me (I have never resided in Virginia or banked in Virginia).  I had no notice of the problem until Piggly Wiggly instituted its collection action.  Upon notice of the dishonored checks, I made inquiry with C&S, which issued a letter, dated September 10, 1990, acknowledging its mailing error.  On September 13, 1990, I made full payment to Piggly Wiggly, including fees and court costs.  Piggly Wiggly dismissed its claim the same day.  Copies of the Piggly Wiggly dishonored check notices, the 9/10/90 C&S letter, the Richland County Magistrate’s Court receipt, and the 9/13/90 dismissal letter are attached.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.

I have no knowledge of any formal charges or informal allegations against me or any other candidate for violations of these provisions.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  

I have no knowledge any formal charges or informal allegations against me or any other candidate for violations of these provisions.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.

Postage in mailing letter of intent and application letters: less than $5.00.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
Federal Bar Association - South Carolina Chapter Board of Directors (2002-2004 term).

(b)
South Carolina Bar, “Ethics Advisory Board” (2001-2003).

(c)
Young Lawyers Division, South Carolina Bar - Executive Committee (2001-2003); co-chair of the Charleston DSS Playroom Project (2000-2001); Publications Committee Chair (2001-2003);

(d)
Charleston County Bar Association;

(e)
American Bar Association - Young Lawyer Division – S.C. Delegate to 2001 annual meeting.

(f)
Charleston Lawyers Club.

(g)
International Municipal Lawyers Association (1998-1999).

(h)
South Carolina Association of County Attorneys (1998-1999).

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Junior League of Charleston, Inc. - Placement Chair/Membership Council (2000-2001); Nominating Committee (2002-2003); active member since 1997.

(b)
East Cooper Republican Women’s Association (2002).

(c)
City of Charleston Mayor’s Office for Children, Youth & Families; Reading/Literacy Committee (2001-2002).

(d)
Kappa Kappa Gamma Alumni Association; Epsilon Kappa Chapter Housing Board (2002).

(e)
South Carolina Historical Society (2002).

(f)
The Harbour Club, Charleston SC (1995-2002); Membership Committee (2001).

(g)
World Tae Kwon Do Association; Isle of Palms club (1993-1999); earned third degree black belt.

(h)
University of South Carolina School of Law Alumni; Class of 1993 Reunion Committee (1998).

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

In addition to holding South Carolina Bar Young Lawyers Division (YLD) chair positions, I worked on YLD projects with Charleston-area high school students as an advisor to the Mt. Pleasant and Charleston Youth Courts, which allows first-time juvenile, non-violent offenders to be represented by “attorneys” and tried and sentenced by and “judges” of their peers.  I also served as a coach for the Ft. Dorchester High School Mock Trial team in 1995.  At various times, during the annual Law Week events, I have visited area schools to read to elementary school students and participated in a high school “Career Day” presentation.  I take time away from my schedule to engage in these activities because I feel it is important that the legal community promote a positive image and educate our youth about the legal system.

My husband, Robert Varnado, is also a practicing attorney.  He is a 1994 graduate of the University of South Carolina School of Law and currently works with me at Kernodle, Taylor & Root, having recently left the firm of Moore & Van Allen, PLLC.  He is active with the South Carolina Bar, serves as President-Elect of the YLD, President of the Charleston Lawyers Club, and as an Attorney to Assist the Office of Disciplinary Counsel.  He is also active in the Mt. Pleasant Sertoma Club and the Charleston Metro Chamber of Commerce Leadership Charleston Steering Committee.  If I am elected to this position, he understands that he would be precluded from practice before the Charleston County Master-in-Equity.

48.
Personal References:

(a)
The Honorable Wallace W. Dixon

U.S. Magistrate Judge

P.O. Box 1091, Durham, N.C. 27702-1901

(919) 541-5226

(b)
Carl E. Pierce, II, Esquire

Pierce Herns Sloan & McLeod, LLC

P.O. Box 22437, Charleston, S.C. 29413

(843) 722-7733

(c)
Trent M. Kernodle, Esquire

Kernodle Taylor & Root

P.O. Box 12009, Charleston, S.C. 29422

(843) 795-7800

(d)
Karen Felder

Past President of the Junior League of Charleston, Inc.

289 Copahee, Mt. Pleasant, S.C. 29464

(843) 884-8804

(e)
John N. Golding, Senior Vice President

Wachovia Bank, N.A.

P.O. Box 995, Charleston, S.C. 29402

(843) 727-1046

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Christine C. Varnado

September 8, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our investigation is primarily concerned with nine evaluative criteria, which would includes a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and a reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; search of newspaper articles in which your name might have appeared; a study of any previous screenings, as well as a check for economic conflicts of interest.  There have been no affidavits filed in opposition to your candidacy or to your election, and there are no witnesses here to testify against you.  Would you like to make a brief opening statement?

MS. VARNADO:
I have not prepared any remarks, but I would like to thank you all for listening to me and for having me here and be happy to answer any questions or discuss any issues that you are interested in.

CHAIRMAN DELLENEY:
Thank you, ma'am.  If you would, answer any questions from our Counsel, Mr. Davis, might have for you.

MS. VARNADO:
Yes, sir.

MR. DAVIS: 
Good afternoon.  Mr. Chairman and Members of the Commission, I would like to address a few procedural matters.  Ms. Varnado has provided a sworn statement with detailed answers to over 30 questions regarding, judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement, and with the Commissioner's approval, I would ask that those questions be waived in this public hearing today.  I would also that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Christine Companion Varnado

Address:

P.O. Box 12009, Charleston, S.C. 29422-2009

Home Telephone: 
(843) 971-2098

Work Telephone:
(843) 795-7800

E‑Mail Address: 
cvarnado@kernodlelaw.com

1.
Do you plan to serve your full term if appointed?  Yes.

2.
Do you have any plans to return to private practice one day?  If elected, my intent is to serve as long as possible.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  In general, ex parte communications between judges and counsel or litigants are inherently unfair and unethical, and should be avoided and actively discouraged.  I would not consider any information communicated under a circumstance in which it appears that all parties have not had the opportunity to participate. Canon 3 of the Code of Judicial Conduct sets forth specific circumstances under which ex parte communications are permitted and defines the parameters that govern the communication.  In these rare situations where the law permits ex parte communication, I would nonetheless, require that the content of the communication be kept to a minimum and require that it be fully disclosed to the opposing party at the earliest opportunity. 

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  In general, I would disclose all actual and potential conflicts, bias or prejudice to the parties, give careful consideration to all requests for recusal, and disqualify myself in any proceeding in which my impartiality might reasonably be questioned.  As all of the judiciary are elected by the General Assembly, it is not possible nor is it necessary that they recuse themselves from handling cases in which lawyer-legislators appear before them but care must be taken to avoid both the appearance and the effect of undue influence.  As for law partners in my current firm, I believe it is fair to recuse myself from cases in which they appear for at least two years from the date of my appointment.  Thereafter, I would recuse myself from hearing any matters which were active or potential cases handled by me or my partners while I was with the firm. Naturally, my husband, who is an attorney, would always be unable to appear before me; I would disqualify myself from hearing any proceeding in which his interests or that of his law firm could be substantially affected.  I would disclose to opposing counsel any former affiliation I had with other lawyers appearing before me but feel confident that I can render a fair and impartial judgment despite former relationships.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would consider such matters on a case-by-case basis and give full and careful consideration to any motion requesting my recusal.  Ultimately, despite my certainty that I could remain impartial, if I determined that my hearing the matter would give even the appearance of impropriety or impartiality, I would grant the motion and work with counsel to ensure that adequate safeguards were in place to speed resolution of the case before another judge.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I would decline to accept any gift or extension of hospitality that might be viewed as intended to influence me in my position with the court whether presented to me or to a family member.  With the exception of gifts from relatives or close friends for a special occasion such as a birthday, it is my intention to tactfully refuse to accept all gifts, including the various cookie trays and fruit baskets that are often delivered by law firms during the Christmas holidays.  As I believe that such gifts would not be given but for my office, I do not believe they are appropriate even if permitted under the State Ethics Commission Rules.  I would accept only such invitations of social hospitality from friends as it is within my means and ability to reciprocate in kind.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Such situations must be handled with careful consideration and on a case-by case basis.  A judge should not chill access to the courtroom by acting like a prosecutor or policeman.  Nonetheless, if I had actual knowledge that another judge had committed a violation of the Code of Judicial Conduct that raised a substantial question as to the judge’s fitness for office, I must inform the Commission on Judicial Conduct.  Likewise, I must inform the Commission on Lawyer Conduct if I gained actual knowledge that a lawyer had committed a violation of the Rules of Professional Conduct that raised a substantial question as to the lawyer’s honesty or fitness. In so doing, however, I would take care to make my report in as neutral fashion as possible.  In the event that I received information that indicated only the substantial likelihood that another judge or attorney had committed misconduct, I would directly express my concerns with the individual and urge that they report any violation themselves.  If the individual declined to self-report and I deemed the facts sufficient to warrant investigation, I would report the information to the appropriate authorities.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  I am currently a member of the East Cooper Republican Women’s Association. If elected, I would resign my membership in this political organization.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  Yes.  If appointed, I would cease all fund-raising activities.

11.
If appointed, how would you handle the drafting of orders?  Although I have a great deal of experience drafting orders, the volume of the cases handled by the Master-In-Equity requires that I consider requesting proposed orders from counsel.  Accordingly if I decide a matter from the bench which would require more than a simple form order, I would likely request that the prevailing party draft a proposed order and submit it to opposing counsel before forwarding it to me on disk as it is unlikely that I would adopt the order whole-cloth.  If, however, the matter had been fully briefed by the parties prior to the hearing, I would likely draft the order myself. 

12.
If appointed, what method would you use to ensure that you and your staff meet deadlines?  I would carefully evaluate the efficient system used by the current Charleston County Master-in-Equity.  In addition, I would consult with the Masters-in- Equity in Greenville and Richland Counties in order to gain ideas to improve the system, if necessary.  In general, I employ a system of internal deadlines that pre-date the actual deadline by 3 to 5 days, depending on the nature of the task.  I prefer to maintain my calendar both on computer and in hard copy (to guard against computer failure) and to hold regular staff meetings to assess progress and address potential hurdles before they arise.

13.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?  Judicial activism is always inappropriate.  Part of the difficult nature of the job is to put aside personal opinions and prejudices in order to reach the just and fair decision dictated by the appropriate controlling law and principles of equity.  Judges must refrain from legislating from the bench and using the powers of the office to promote or influence private interests on public policy issues.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I hope to take advantage of opportunities presented to lecture, teach or write on topics related to the improvement of the legal system both for members of the legal profession and to children.  For example, as a member of the South Carolina chapter of the Federal Bar Association, I am currently helping to set up a committee to review and comment on the Federal Rules of Civil and Appellate Procedure.  I would like to continue that work.  In addition, I have in the past participated in various projects in which I had the opportunity to go into area schools and talk with the students about the legal system.  I would like to develop and implement a program to educate young people about the law and our legal system.

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  It would be foolish to assume that the pressures of the job would not cause some strain on the personal relationships in my life.  Because my husband is an attorney, however, he understands the pressures of the profession and the constraints posed by serving as a member of the judiciary.  Nonetheless, the unfortunate consequence will be that he will have to suffer some of the negative aspects of the position (such as declining appealing social invitations that could be construed to have been improperly offered) without enjoying the benefits.  I am confident, however, that our marriage and friendship is strong enough to deal with these issues.  As for relationships with other relatives, friends, and former colleagues, my philosophy is that true friends and supportive family members will remain constant even if I must decline to participate in activities or make decisions with which they disagree. 

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  I own SBC stock and would recuse myself from any action involving the parent company or its subsidiaries.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  The South Carolina Code of Judicial Conduct defines “de minimis” as denoting “an insignificant interest that could not raise reasonable question as to a judge’s impartiality.”  Accordingly, it would be appropriate to hear the case.  I would, however, fully disclose the interest to all parties concerned and give full and careful consideration to any motion requesting my recusal.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases that appear before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.

It would be difficult to quantify my experience appearing before the Master-In-Equity in terms of a percentage as my career has been so varied. As Deputy County attorney, I appeared frequently at hearings and tried at least two cases before the Master-In-Equity. Over the course of my career, a significant number of the non-jury matters in which I was involved were referred to the Master at some point prior to their resolution.  Many of these were foreclosure matters in which I appeared on behalf of Charleston County Business License/User Fee Department, the Treasurer or the Sheriff in order to protect their interests in the collateral due to outstanding liens or judgments.  Almost as frequently, I represented the interests of the County and its Delinquent Tax Collector in both direct attacks on delinquent tax sales and quiet title actions before the Master.  Currently, I have one default matter on the Master’s docket.

21.
What do you feel is the appropriate demeanor for a judge?  The Judicial Merit Selection Commission Policies and Procedures Manual succinctly sets forth many of the important qualities of appropriate judicial temperament: “patience, open-mindedness, courtesy, tact, firmness, understanding, compassion, and humility” as well as the ability to deal with others “calmly and courteously and the willingness to hear and consider the views of all sides.”  I would add to this list an appropriate sense of humor, dignity, poise, and candor.  I have as my role models my father, a former U.S. Attorney and respected lawyer in West Virginia and my former employer, Judge Dixon, who in all aspects of their public and private life remain courteous and dignified yet engaging and approachable, avoiding at all times the appearance of impropriety.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


Canon 2 states, in part, that a judge “shall act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.” Even when not on the bench or in chambers, a judge’s behavior is watched by that of other lawyers and lay members of the community. The duty to maintain the dignity of the office is perpetual. 

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


Whether or not it is appropriate to feel anger with a litigant or an attorney appearing before me, it is inevitable that situations would arise where I would become angry.  The key, however, is to maintain control over the feelings of anger and not lose one’s temper. A judge must refrain from expressing anger in any manner that undermines the dignity of the court and must be able to issue censure where appropriate and in the appropriate manner to maintain control over the courtroom. 

Pro se litigants often present unique challenges for the judiciary.  I have had considerable experience with pro se litigants as opposing counsel, as  co-defendants, and, most significantly, in my capacity as clerk to U.S. Magistrate Judge Dixon since all pro se cases filed in the federal district courts are automatically referred to the Magistrate Judge for pretrial matters and dispositive motions.  Pro se litigants are sometimes intentionally obstructive and even threatening.  They are, however, persons rightfully before the courts seeking justice.  For them, the legal system is unchartered territory.  Accordingly, the judiciary must provide these individuals adequate leeway to allow for the administration of justice while firmly maintaining the dignity of the court. 

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have spent less than $5.00 on postage.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Christine C. Varnado

Sworn to before me this 8th day of September, 2002.

Notary Public for S.C.

MR. DAVIS:
Also included in the notebook for your review is a copy of the candidate's Personal Experience Statement.  And one final procedural matter.  I note for the record, that based on the testimony contained in the candidate's PDQ, which was entered earlier in the record, Ms. Varnado meets the statutory requirements for this position regarding age, residency, and years of practice.

EXAMINATION BY MR. DAVIS:

Q.
Ms. Varnado, why do you now want to be a Master in Equity?

A.
Well, because I think I would do an excellent job.  I have had experience in the court, in the Master's Court.  I enjoy the practice, those practice areas that the Master would face.  In addition, I spent some time, mid career, clerking for a Federal Magistrate judge to determine whether or not I felt I would be suited, temperamentally and just professionally for the life behind the bench.  I found that I flourished in that environment.  It allowed me to use my best qualities and allowed me to do the things that I enjoy in the practice of law, which is to thoroughly digest the arguments on both sides, to engage in scholarly research, to delve into an issue and come up with an answer.  For those reasons, I am seeking this position.

Q.
Regarding your experiences with the Equity, can you give us some specific types of cases that you handled in the Master's Court that qualify you for this position?

A.
Certainly.  When I was Deputy County Attorney of Charleston County, I appeared in front of the Master in Equity quite frequently.  In that capacity, I dealt often with delinquent tax cases representing the county, and those came about either in the direct challenge or in a quiet title action.  I also have referred various nonjury matters to the Master in Equity.  Probably, the most important one, in terms of its potential impact, is contained in my materials.   It was Pye vs. Charleston County.  It was a freedom of information act challenge to the methodology in which Charleston County Counsel amended its agenda.  In that, some days prior to a hearing or prior to a public meeting, counsel would send out an agenda.  And then if changes occurred between the time that it sent out its agenda to those that requested it, it would post the changes, as long as they were attempting to make the changes more than 24 hours in advance of the actual meeting.  To the counsel's belief, who did not have any conflict with the Freedom of Information act, and actually that is what the Master in Equity ruled.  Had he ruled differently, it would have impacted how public bodies across the state set their agenda and it would have expanded the Freedom of Information Act requirement for setting an agenda, to lengthen that beyond the statutory requirements.

Q.
That is -- while we are in this area, the Lowcountry Citizen's Committee recommended Ms. Varnado as a candidate for Charleston County, but noted a concern regarding the lack of the experience in real estate law.  What testimony can you give today that would contradict that statement of the Citizens Committee?

A.
Certainly.  While I don't participate in real estate law in terms of closings or anything to that effect, again, I have had experience with delinquent tax collections and challenges to that.  The challenges -- what they were challenging was the property taxes to these properties and the tax payers had failed to pay their taxes.  The property had been sold in the delinquent tax sale and the issue came up, either in the quiet title action, which is, of course, a real estate litigation matter, or in a direct challenge just to the tax sale itself.  I handled numerous of those.  I don't have an exact number, but I handled quite a few of those. In addition, I handled matters dealing with tax assessment appeals, which also dealt with, of course, the real estate.  The assessment of the real estate.  That would not be, of course, before the Master in Equity, those would appear before the administrative law judge division, but I handled several of those as well.

Q.
And based upon your experiences, are there any particular areas that you need further preparation for being the Master in Equity?

A.
I think anyone who has never been on the bench before, of course, will need further preparation.  There are areas of the law in which I will need to brush up on, and get some further training.  And one area I did forget to mention before is also, when I appeared before the Master in Equity, I also appeared in the capacity representing the Charleston County business license user fee department in a foreclosure action.  So actually I had at least 50 of those in my office when I left Charleston County.  Those are also real estate matters.  In getting back to your question, like I said, I believe, certainly there are areas that I would need to brush up on, but I don't know that I can identify any in particular at this time.

Q.
You addressed in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge?

A.
Well, certainly.  The appropriate demeanor for a judge includes many, many aspects, including impartiality and candor.  It includes an evenness of temperament, an ability to maintain control in the courtroom.  To display anger in an appropriate manner, to control the court, not to lose one's temper.  But nonetheless, if you have someone who is behaving inappropriately, they need to be reprimanded and acknowledged of the appropriate way in which to behave in court.

Q.
Thank you, Ms. Varnado.  I have a few housekeeping issues.  Have you sought or received a pledge of any legislator prior to this date?

A.
No.

Q.
Have you sought or offered a conditional pledge of support from any legislator pending the outcome of this proceeding?

A.
No.

Q.
Have you asked any third parties to contact the members of the General Assembly on your behalf?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
No.

Q.
Do you understand the 48-Hour rule?

A.
Yes, I do.

Q.
Again, I would note that the Lowcountry Citizens Committee recommended Ms. Varnado as a candidate for Master in Equity for Charleston County, but did note the lack of real estate experience in their report, formally.

CHAIRMAN DELLENEY:
Thank you.

MR. DAVIS:
I have no further questions.

CHAIRMAN DELLENEY:
Does any member of the Commission have any questions of Ms. Varnado? 

MR. FREEMAN:
I do.

CHAIRMAN DELLENEY:
Yes, sir, Mr. Freeman.

EXAMINATION BY MR. FREEMAN: 

Q.
You spoke about anger in your remarks, your written response:  "A judge must refrain from expressing anger in any manner that undermines the dignity of the court and must be able to issue censure where appropriate and in the appropriate manner to maintain control over the courtroom."  Is that your view?

A.
Yes, sir.

Q.
So in other words, it would be important for you to keep control of your temper?

A.
Most certainly.

Q.
And expect litigants to do likewise?

A.
Most certainly.

CHAIRMAN DELLENEY:
Thank you, Mr. Freeman. 

MR. SMITH:
Can I ask a question?

CHAIRMAN DELLENEY:
Yes, Mr. Smith.

EXAMINATION BY MR. SMITH: 

Q.
In that regard, the judge that you clerked for, was he a model?  Did he show you how to handle situations in controlling a courtroom?

A.
Yes, sir, absolutely.  Judge Dixon's demeanor was impressive, extremely impressive, and he was an excellent role model.  I learned quite a lot from Judge Dixon, both watching him in the courtroom and how he would handle, for instance, people trying to seek ex parte communications with him, and the tactic with which he handled that, without offending anybody, but with clearly keeping people at the appropriate distance and avoiding any appearance of impropriety.

MR. SMITH:
Thank you, Mr. Chairman. 

CHAIRMAN DELLENEY:
Any other questions for Ms. Varnado?  There being no further questions, Ms. Varnado, we appreciate your being here with us today and your willingness to participate in the process and seek a position as Master in Equity for Charleston County.  I, again, would remind you of the 48-Hour rule which you cannot seek pledges prior to that 48-Hour period.  After we promulgate the report, and the date and time when the 48-Hour rule will expire will be on the front of that document.  And at that time, you may seek pledges from members of the Charleston County delegation to support you as Master in Equity.  Prior to that time, the report is not final, and at any time up until that report becoming final, we could reconvene a public hearing, we could recall a candidate or call back witnesses, you know, to get answers to questions that we may have in regard to that candidate's candidacy.  But nevertheless, we appreciate your being here today and I hope you have a safe trip back to Charleston.

MS. VARNADO:
Thank you very much. 

 (Transcript was continued under a separate executive record.)

*     *     *     *     *

CHAIRMAN DELLENEY:
Good afternoon, Mr. Scarborough.  We have before us today Mr. Michael R. Scarborough, who seeks the position of Master in Equity for Charleston County.  If you would, Mr. Scarborough, please raise your right hand to be sworn.

 (MIKELL SCARBOROUGH WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Have you looked at your Personal Data Questionnaire and are there any updates or changes that need to be made?

MR. SCARBOROUGH:
I reviewed these last night.  I don't recall anything that needs to be updated at this the time.

CHAIRMAN DELLENEY: Do you object to making that record a part of your sworn testimony?

MR. SCARBOROUGH:
No.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Charleston County Master in Equity

FULL NAME:


Mr. Mikell Ross Scarborough

HOME ADDRESS:

70 Chadwick Drive, Charleston, S.C. 29407

BUSINESS ADDRESS: 
2043 Maybank Highway, P.O. Box 12969, Charleston, S.C. 29412

TELEPHONE NUMBER:
(home):  843 763-1125





(office):  843 406-1331

2.
Date and Place of Birth:  October 21, 1958, at Charleston, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on January 11, 1986 to Mary Elizabeth LeMacks.  
Never divorced.

Children:  Mikell Ross Scarborough, Jr., age 11; Alice Elizabeth Scarborough, age 9; and Thomas Lucas Scarborough, age 7.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The University of the South, Sewanee, Tennessee, 1976-1980, BA with honors in History;


The University of South Carolina School of Law, 1980-1983, JD.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina Bar, 1983

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Junior Varsity Soccer Team, Sewanee, 1976 and 1977;


Tennis Team, Sewanee, 1976 and 1977;


Attended Institute for European Studies, Vienna, Austria, 1979;


Attended University College, Oxford University, England, Summer 1979;


Member, Order of Gownsmen (Dean’s List) , sophomore, junior and senior years.


Member, USC Law School National Trial Competition Team, 1982- 1983;


Student Practice Rule Attorney, SC Attorney General Criminal Division, PCR Section, 1983;


Vice-President, International Law Society, USC Law School, 1982-1983.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
attended mid-year Bar meeting held in Charleston every January


(b)
attended most Charleston County Bar Real Estate Section seminars


(c)
attend Chicago Title Insurance Co. seminars last several years

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


Taught CLE courses through National Business Institute (NBI) from 1995-1999 in area of Personal Injury and Premises Liability.


Taught CLE seminar through SC Bar on Transfer of Juveniles form Family Court to General Sessions Court in 1987.


Taught Paralegal courses at Columbia Junior College, Midlands Technical College and Trident Technical College from 1988- 1993.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


Only materials published have been in conjunction with seminars taught noted above.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

1983, S.C. Bar and US District Court for S.C.;


1984, U.S. Fourth Circuit Court of Appeals;


1988, U..S Supreme Court.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

(a)
State Judicial Law Clerk from 1983-1984; Owens Cobb, Jr. Fifth Judicial Circuit & A. Lee Chandler on SC Supreme Court;

(b)
Crag K. Davis, for several months in 1984-1985;

(c)
Donald V. Myers, Solicitor of the Eleventh Judicial Circuit, Lexington, S.C. from 1985-1987;

(d)
Kennedy, Price & Dial, 1987-1991, associate in general civil trial practice defense firm;

(e)
Wyckoff, Norfleet & Scarborough, 1991-1993, partner with general civil trial plaintiff’s firm;

(f)
Garrett Law Offices, 1993-1999, associate, then partner, in general civil and criminal practice firm on both plaintiff and defense side;

(g)
Mikell R. Scarborough, Attorney at Law, 1999-present, general trial practice in all courts and real estate matters; certified circuit court mediator since 1999.


Due to the nature of my practice, which I generally describe as a real estate litigation practice, a majority of the cases which I file tend to be referred to the Master in Equity. In the past 5 years I have tried and settled several cases before the Charleston County Master. I have also appeared before the Berkeley, Dorchester, and Colleton County Masters in other real estate litigation matters. Generally these have involved quieting title to real estate, disputes over neighborhood restrictive covenants, the location and meaning of easements and the right to use roadways. 

15.
What is your rating in Martindale-Hubbell?  Current rating is BV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
25


(b)
state:

75

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

80


(b)
criminal:
15


(c)
domestic:
  5

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

25


(b)
non-jury:
75


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Generally I have served as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Crolley v. Hutchins, 300 SC 355, 387 S.E.2d 716, (Ct. App. 1989) involved defense of a dram shop liability claim;


(b)
Fowler v. Beasley, 322 SC 463, 472 S.E.2d 630 (1996), involved the issue of separation of powers and alleged FOIA violation in legislative delegation appointment of client  to Charleston County School Board;


(c)
NorthPointe HOA v. G&B Homes, 99-CP-10-932, involved enforcement of Restrictive Covenants by neighborhood association against violator thereof;


(d)
Dixon v. Coburg, US District Court C/A # 2:01-53-12, involved termination of employee in violation of free speech -appeal pending before US Fourth Circuit Court of Appeals;


(e)
USA v. Charleston County Election Commission, US District Court C/A # 2:01-involved enforcement of Voting Rights Act on how Charleston County Council will be elected- whether at-large or single-member district - decision pending.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


(a)
Crolley v. Hutchins, 300 S.C. 355, 387 S.E.2d 716, (Ct. App. 1989) decided December 18, 1989 by S.C. Court of Appeals;


(b)
Fowler v. Beasley, 322 S.C. 463, 472 S.E.2d 630 (1996), decided July 1, 1996 by S.C. Supreme Court;


(c)
Northpointe HOA v. G&B Homes, Unpublished Op. No. 2001-UP-059, decided January 29, 2001 by S.C. Court of Appeals;


(d)
Dixon v. Coburg, #02-1266, now pending before the U.S. Fourth Circuit Court of Appeals, Reply brief filed August 16, 2002.

21. If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


Not applicable.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported. Also list citations to any appellate review of these orders or opinions.  Not applicable.

24. Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

Appointed to serve on the Charleston County Planning Board in 1992 and re-appointed in 1996, 1999 and 2001. I have served as chairman since 1996.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

25. Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

I was a Republican candidate for Richland County Council in 1990.  I won the Republican primary but lost in the general election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28. Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


I am on the Board of Directors and Vice-President of Ross Development corporation a family real estate holding company which is undergoing liquidation.  I have served on the board since 1988, including President from 1993-2001.  The company owns and sells land located in the City of Charleston but is not actively managed.


I am sole shareholder of Maybank Highway, LLC which owns my office building at 2043 Maybank Highway.  My law office pays rent to the company which pays on the mortgages which I have personally guaranteed.


I am the Planning Commissioner Representative on the Board of Directors of the S.C. Chapter of the American Planning Association since 2000.  This body develops policy and budgets for SCAPA and follows and reviews legislation affecting land use policy in S.C.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

I have several cases now pending before the Master in Equity which I hope to resolve prior to the time of the election. If elected, I will seek to find new counsel for these clients and will have to explain to them that I will not be able to hear their case due to my knowledge and involvement in the case as an attorney.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.


I was arrested, charged and pled guilty to simple possession of marijuana while a student at Sewanee in 1980.  I paid a fine and the case was ended.  To the best of my knowledge the case file was closed and the record expunged.  I disclosed this offense on my Bar application to the Committee on Character and Fitness.  I acknowledged this mistake and further stated it was a lesson learned and something that I would not do again.  It most certainly is not something of which I am proud but it happened nevertheless.

I was arrested and charged with simple assault and battery following a melee in a bar in Columbia in 1988.  These charges were later dismissed and the record expunged.  I have learned to just get away from such an incident when I see a fight about to go on.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38. S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  

I have no knowledge of any such activity on either my behalf or anyone else in this race.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Again, I have no knowledge of any such activity.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


I sent letters of introduction to the members of the Charleston County Delegation in August 2002.  The total cost for these letters was postage in the amount of $12.18.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None since my announcement.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar


(b)
Charleston County Bar

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Vestry member, St. Michael’s Episcopal Church, 1998-2001;


(b)
Charleston County Public Defender Corporation Board of Directors, 1999- present;


(c)
Charleston County Planning Commission, 1992-present. Received an award from Historic Charleston Foundation for work on the Wadmalaw Plan in comprehensive planning process in 2000;


(d)
Proxy for Representative H.B. Limehouse, III to the Berkeley Charleston Dorchester Council of Governments since 1999;


(e)
Volunteer for American Cancer Society Annual Fundraiser in 2002.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  I believe that my experience, knowledge and love of Charleston County would be enhanced by my opportunity to serve the citizens of Charleston County as their next Master in Equity.  I love this community and look forward to the opportunity to enhance it in any manner in which I am best suited.  I believe my legal experience as well as life experience makes me well-suited for this position. – both in knowledge of the law and in temperament for this  position of public trust.  I would anticipate the opportunity of many years of public service in this position as has generally been held over the years.

48.
Personal References:

(a) Joan M. Rugheimer, First Citizens Bank



449 Folly Road, Charleston, S.C. 29412


843 762-1891

(b)
Rev. Richard I.H. Belser, Rector, St. Michael’s Church


14 St. Michael’s Alley, Charleston, S.C. 29401

843 723-0603

(c)
Thomas J. Masi, CLU


Investment Services Corp.


925 Wappoo Road, Suite B


P.O. Box 31058, Charleston, S.C. 29417


843 571-2372


(d)
Dennis J. Rhoad, Esq., Attorney at Law


89 Broad Street, P.O. Box 1059, Charleston, S.C. 29402
843 720-8877


(e)
Samuel W. Howell, IV, Esq., Howell & Linkous, LLC


49 Immigration Street, Charleston, S.C. 29403

843 266-3801

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Mikell R. Scarborough



September 5, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our investigation is primarily concerned with nine evaluative criteria, which would includes a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and a reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; search of newspaper articles in which your name might have appeared; a study of any previous screenings, as well as a check for economic conflicts of interest.  There have been no affidavits filed in opposition to your candidacy or to your election, and there are no witnesses present to testify today.  Would you like to make a brief opening statement that you would like to make?

MR. SCARBOROUGH:
Mr. Chairman, I would just like to introduce myself, I am Mikell Scarborough.  I am 44 years of age.  I'm a solo practitioner in Charleston, South Carolina.  I'm a native of Charleston; I was born there, I moved to Camden when I started the first grade, went to public schools there.  Finished law school here in 1983.  I practiced in Columbia area for -- from 1983 to 1991, when I moved back to Charleston.  I have been in Charleston for 11, I guess, 11 years now.

CHAIRMAN DELLENEY:
Thank you, Mr. Scarborough, if you would, answer any questions our Counsel, Mr. Gentry, may have for you.

MR. GENTRY:
Thank you, Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.   Mr. Scarborough has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional or statutory qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.  I have no concerns with his statement, and with the Commission's approval, I would ask that those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Mikell Ross Scarborough

Address:

P.O. Box 12969/2043 Maybank Highway

Charleston, S.C. 29412

Home Telephone:
843-763-1125

Work Telephone
843-406-1331

E‑Mail Address:
Mikell@mikellscarborough.com

1.
Do you plan to serve your full term if appointed?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I believe that ex parte communications are harmful to the legal process since they tend to bring the profession into disrepute. The only ex parte communications I envision would come in the context of an emergency such as a need for a Temporary restraining order in which the other side’s attorney is unknown or the need to schedule matters for hearing.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I believe that simply the appearance of these people before me does not constitute a conflict of interest such that a recusal is required sua sponte. If requested by the opposition, it is a matter for serious consideration subject to the need to move the process along. My bottom line philosophy is that the case should be decided on the merits and not on personalities – if the court constitutes an impediment to this goal, it would be best to recuse myself.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would attempt to express my position as clearly on the record as possible, if still the motion is before me, more likely than not, I would recuse myself based upon the philosophy expressed above; i.e., the court should not be the basis for an appeal or motion due to a perceived bias, prejudice or conflict of interest. I would draw a distinction between the type of disclosure presented by myself versus one presented by another.  Clearly if it was significant enough for me to disclose, it is something to strongly consider and more than likely grant. There is also the possibility of a remittal of disqualification by agreement of both sides and placed in the record, but I assume that this has not been agreed to in this instance.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I would not accept gifts or favors as a sitting judge. As to social hospitality, I would keep my friends I presently hold dear, however I would be vigilant as to any perceived attempt to influence my behavior based upon offers of social hospitality and would decline such invitations.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  The question implies actual knowledge of the misconduct rather than a substantial likelihood of misconduct. First, I would attempt to ascertain the basis for the alleged misconduct. I would likely seek to address it with the lawyer or judge if the conduct was not in my presence. Once I was convinced a substantial question of fitness for office, honesty or misconduct was involved, I would report the misconduct to the committee on lawyer conduct or the judicial standards commission. 

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  Yes. I am presently active in the Charleston County Republican Party. I am chairman of the Charleston County Planning Commission. I am on the board of the Charleston County Public Defender Corporation. I am also attorney for the Charleston County Election Commission. These are all positions I will have to resign if elected to the Master’s Office.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  Yes. I have been active in several political campaigns in the past which will have to end as well.

11. If appointed, how would you handle the drafting of orders?  As master-in-equity hearing non-jury matters, I would generally request a proposed Order from each side or memorandum of law as to the particular issues I considered most significant to the case. I would request these orders be submitted in a revisable format which I could alter and would review them against my understanding of the law and the facts of the case. I would seek to issue written rulings within 30 days of the conclusion of the matter before me in virtually all cases so that the matter could then be resolved or forwarded on to a higher court for review.

12. If appointed, what method would you use to ensure that you and your staff meet deadlines?  I would seek to establish an office policy to ensure that everyone in the office knows and understands the timetable under which the master’s office needs to operate. I plan to have an assistant to help me monitor this policy on a daily, weekly and monthly basis. I would of course have a calendar tickler system, both in paper and electronic format, to monitor this deadline schedule.

13. What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I am fundamentally and philosophically opposed to judicial activism which results in the promotion of a particular public policy. I do not believe it is the province of the judicial branch of government to set policy but to determine the purpose of the legislation and enforce the laws made by the legislative and executive branch of government.

14. Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I would like to see the master’s office become more well known in the community as to what we do and why we do it. I would seek to ensure the court runs efficiently and that the public knows we exist to handle their legal problems, especially those involving real estate disputes. I would encourage the litigants to retain legal counsel to represent their interests as I believe this to be in their best interest when presenting matters in a court of law. A particular area of interest is the need to address heirs’ property problems as they affect so much property along the South Carolina coast.

15. Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  I believe the most difficult aspect of serving as a judge in having to make decisions which directly impact upon people’s lives – clearly the litigants but in a larger context those whom the issue would also affect. I have had some experience with this in my 10 years on the Charleston County Planning Commission. As to my family, as a self-employed attorney for the past 12 years, I have had to make those decisions for them as well.  Those friends who know me now know that this position is not likely to change my relationship with them personally although it will clearly alter our professional relationship. 

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  The Canons of Judicial ethics state that so long as the interest is de minimus it is not necessary to withdraw; however, I liken this fact situation to the one in question 6 which I stated I would withdraw if asked to do so and there was some question as to my impartiality on the question before me.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you attended all mandatory continuing legal education courses?  Yes.

20. What percentage of your legal experience has dealt with cases that appear before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.

I estimate between 30% to 50% of my practice is civil litigation which comes before the master. My law practice is about evenly split between real estate matters and litigation with the bulk of it in the area of real estate litigation. Accordingly I have a familiarity with this court in the number of cases I have brought dealing with quiet title and partition actions, neighborhood disputes involving easements, roads, and restrictive covenants. Also in Charleston County the Master has generally served as a Special Circuit Judge who hears motions on a regular basis so that is also an area where I have appeared before the Master.

21. What do you feel is the appropriate demeanor for a judge?  A judge should be pleasant in demeanor, knowledgeable on the law, both procedure and substantive, and allow lawyers to present their cases in a thorough yet expeditious manner. He needs to be firm and decisive in the courtroom without bullying or attempting to control the outcome of a matter.

22. Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  I believe that demeanor is a personal characteristic which should apply in everyday life and which I believe I possess.

23.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  Anger is not an appropriate emotion for a judge to display; however, it is important that the judge be fair, firm and consistent in his rulings.

23. How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have sent out letters to some of the members of the delegation at a cost of 0.58 cents per letter for a total of $12.18.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released? No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  MIKELL ROSS SCARBOROUGH

Sworn to before me this 5th day of September 2002.

Notary Public for S.C.

MR. GENTRY:
Also included in your notebooks for you review is a copy of Mr. Scarborough's Personal Experiences Statement. 

One final procedural matter, I note for the record that based upon the testimony contained in Mr. Scarborough's PDQ which was introduced earlier into the record, Mr. Scarborough meets the constitutional and statutory requirements regarding age, residency, and years of practice.

EXAMINATION BY MR. GENTRY: 

Q.
Mr. Scarborough, would you please explain to the Commission why you want to serve as a Master in Equity Judge?

A.
Thank you, Mr. Gentry.  It really arises out of my interest and desire to work for the citizens of the county.  I'm a native of Charleston, I have been living -- my family been there for 300 years.  I have been gone for a while but I came back.  I have been very involved with what happens in Charleston County and the local -- I have been chairman of the local planning commission of Charleston County since 1996.  I've been involved with the implementation of the conference of planning and the rezoning process, and between that and my involvement in the practice of law in Charleston county which is largely a real estate and litigation.  So in my practice, I do both of those, about 50/50.  A lot of my litigation is real estate orientated litigation.  So the Master's office is where most of my cases tend to go.  They go to trials, so I have some experience being in that courtroom. 

Q.
Do you feel like there are any areas of law that deal with Master in Equity that you would need to touch up or better prepare for you become a Master in Equity?

A.
I feel there are certainly enough areas of law that we all need to practice up on.  I feel pretty confident with my knowledge of equitable principles of law, I find that law is like an amoeba, it is always evolving and changing, so you just have keep up with it.  You just have to work with and keep up with.

Q.
Mr. Scarborough, what do you believe is an appropriate demeanor for a Master in Equity judge?

A.
I would say that the Master needs to be just like any other judge.  And that they should have firm but fair principles to apply to all litigants and attorneys that come to his courtroom.  I think being equal and fair and treat people equally is probably the most important thing that any judge does or should do.

Q.
And I do you believe that a Master in Equity must be organized and timely in reporting back to those litigants?

A.
Certainly I will think one of the problems with the Master's position is the need for written orders, written findings of fact, conclusions of the law because of the nature of the beast, it is a nonjury type court.  And therefore, there is no jury to give you an answer on what the factual decision is going to be, the judge has got to both the trier of the fact and the law on those cases that come before him.

Q.
You mentioned the importance of being unbiased, are you involved in any organizations at this time, political or otherwise, that you feel that you would have to reconsider if you were elected Master in Equity? 

A.
Oh, yes.  I am a member of a number of organizations.  I'm a member of the Charleston Republican party, and I would have to leave that.  I'm presently the attorney for the Charleston County Election Commission.  I would certainly have to leave that.  I'm on the board of the Public Defender corporation for Charleston County.  I would have to leave that.  So those are a number of entities that I'm involved with, and certainly the planning commission, I have been involved with for almost 10 years now, I would have to leave that as well.

Q.
Mr. Scarborough, you received a letter of caution from the Commission on lawyer conduct.  The misconduct arose out of your representation with two separate clients on two separate matters.  Can you explain those matters to the Commission?

A.
Certainly.  I represented on -- in the fall of 2000, I got notice from the Commission of Lawyer Conduct on two complaints that were received.  One was from a client from a case that a case I took to trial, actually took to summary jury trial and we lost.  That was Mr. Bedson's matter.  Mr. Bedson was involved with a horrible fire in which the automobile on which he was working on caught fire, caught fire and caught himself on fire.  At the time I took the case on, I was unaware that it was his son who was behind the wheel of the car.  After about a year being involved in the case, I found out it was the son who was the driver of the vehicle and therefore despite my client's desire to settle that case, I explained to him, that the only way to get it settled was we were probably going to have to try it.  It took a long time for him to heal, and he will probably never, in fact, never heal from the fire that he had.  But eventually, we brought suit, the result of which in a summary jury trial, the verdict was for the dependent, for the son.  So we got essentially nothing out of the case. 

My client either did not, or was not aware or did not understand that that was a final finding of the court.  It was not an appealable matter and the case was over.  It was, in my opinion, a matter in which it was a factual determination whether or not the father's negligence was going to exceed the son and, in fact, that is what the jury found, that it did.  Therefore he was out of court.  On the other matter, I had a client who came to me, she had put about $50,000.00 down on a trailer, for the purchase of a trailer on James Island and she was dissatisfied with the mobile home that was being constructed for her.  I got involved with that, and I frankly thought that within a matter of months, that we had the case settled, but it took a couple of months for the settlement to come to fruition. And while I thought the case had been settled for the return of most of her money and the release of the land that she had bought along in the deal, what happened was, despite the funds being sent to the attorney for the defendant, by the defendant.  The defendant filed bankruptcy prior to the funds being sent on and therefore she never got the funds, at least not through me.  That particular case was about a year from start to finish, for that particular case and no monies ever took place.  The problem and the complaint of that case was that we tried to settle it rather than try it and the complaint was, had the case been brought to trial, we would have gotten the results in a timely fashion, which I frankly doubt.  After discovering that the defendants in the case had both filed bankruptcy.  The way I viewed it, one case, client's complaint was the matter it went to trial, and should have been settled, and the other matter was settled and should have been tried.

Q.
And you agreed to one letter of caution for both of these incidents, there were not separate letters?

A.
No, it was one letter.  They both came at about the same time.  It was two separate matters, one concluded in August of '99 and the trial was in June of 2000.  But the complaints came in, both in the September, October 2000, time frame.

Q.
Did the Commission on Lawyer Conduct explain to you in any way in that letter, otherwise what rules they have feel you violated?

A.
Yes, sir.  What I consented to was a letter of caution, which as I understand is not a sanction, but it was a finding in this case of minor misconduct.  The complaints were the violation of Rule 1.2, 1.3, and 1.4. of the rules of attorney conduct.  And they are abiding by the client's decision and how the case should be presented to keep the client reasonably informed as to how the case should be presented and then, acting promptly in disposition of the case.  Those were the findings and the legal rules as to those particular matters.

Q.
Is there anything else you would like to say with regard to those matters?

A.
No.  That is all I have.  I could say this, I'm sorry for results, and I wish it hadn't been that way, but you don't win them all.  I was upset, certainly, to have to go through that process, but I believe it's over with for now.

Q.
Mr. Scarborough, you've also been arrested and charged with simple possession of marijuana and simple assault and battery.  Can you explain those charges to the Commission and the final disposition of those matters?

A.
In 1980, while I was a student in Tennessee, I was arrested for simple possession of marijuana.  I pled guilty to that charge and paid a fine, is what happened.  That was an incident that occurred when I was in college.  And in 1988, I believe it was in the spring of '88.  I was here in Columbia and I got into a bar -- I was at a bar at the Embassy Suites is where I was. There was a lot of people in there, a lot of dancing and probably too much alcohol being drunk in there.  Next thing I knew there was a big bruhaha, and I was right in the middle of it.  In that particular incident I got arrested.  I got taken to the city jail.  The result of that particular charge, those charges were dismissed, there was never any prosecution or any conviction on that particular one.  Anyway I went through a bad night at the Embassy Suites in Columbia.

Q.
Do you understand how an incident such as this could affect your appointment to a Master in Equity judge?

A.
Yes, I certainly do.  One the things I was doing today in preparation for the hearing was to review the cannons for judicial conduct, and certainly one of the first ones is to respect the integrity of the judiciary and also the appearance of impropriety or improprieties act, and I would say that both of those are probably not in keeping with that.  I would say that those were about 14 years old and I try and make a point of not being in those situations any more.

Q.
I have a few more procedure questions.  Have you sought or received the pledge of any legislator prior to this date?

A.
No, sir.

Q.
Have you asked any third parties to contact any legislator?

A.
No, sir.

Q.
Have you had any contact with any members of this Commission?

A.
Not directly and not in this matter.  I do see Senator McConnell in Charleston from time to time.  I know Mr. Freeman because I was in law school with him, but we have not spoken since I started this process.

Q.
And do you understand the rules with regards to contacting Commission members?

A.
I do.

Q.
You understand the 48-Hour rule?

A.
Yes.

Q.
Can you explain that to the Commission?

A.
My understanding is that this Commission will meet, review and pass on the qualifications  of the candidates.  They will render their reports sometime in the future.  After that report is rendered, there is a 48-Hour waiting period before I can, as a candidate, go seek pledges from the legislators who vote on this particular race.

Q.
Thank you, Mr. Scarborough, I have a few more procedural matters and then there might be some further questions.  I note that the Lowcountry Citizen's Committee highly recommended Mr. Scarborough.  Mr. Chairman, without objection, I would ask that the Citizen's Committee Report be entered into the record.

CHAIRMAN DELLENEY:
It will be done without objection.

MR. GENTRY:
I would just note for the record that any concerns raised during the investigation and my questioning of the candidate were incorporated into the questioning of the candidate today and are also mentioned in your file for reading.  Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Thank you, Mr. Gentry, does any member of the Commission have any further for Mr. Scarborough?

EXAMINATION BY MR. FLETCHER SMITH: 

Q.
Mr. Scarborough, the incidents that happened in your life in the past, they were bumps in the road?

A.
Yes.

Q.
Do you believe those incidents will make you a better judge because you did have some difficulty in your life coming through?

A.
Yes, sir, I do, as a matter of fact.  I think some of the things we do, what I realized in some of the things we do and things happen to us, but certainly it is an experience that you take and you put into your own knowledge and history of events.  Things that happen to you without you wanting them to happen.  But sometimes you are in the wrong place at the wrong time, and sometimes you shouldn't be in that place.

Q.
And, I might add, when Hugo Black was in Alabama, he was a member of the Klan, but he turned out to be a very good United States Supreme Court Justice and people have been running for president, and some who won have done some of things in a minor way that you have done, as well.  

A.
Yes.

Q.
Not to excuse you, but you can still be a good public servant and still have some bumps in the road?

A.  Thank you sir. 

SENATOR MOORE:
Mr. Chairman?

CHAIRMAN DELLENEY:
Yes, sir, Senator Moore.

EXAMINATION BY SENATOR MOORE: 

Q.
We have gotten into a lot of fights up here, we've just not been arrested.

A.
Has something to do with who I was with that night.

EXAMINATION BY MR. FREEMAN: 

Q.
I have a question, Mr. Scarborough, about that first grievance matter, where that guy was horribly burned.  You said that it turned out that he was not driving the vehicle, it turned out to be the son?  Who was behind the wheel?

A.
What happened was, the original story I got, it was an employee.  This happened at my client's house, he was a tile installer.  Everybody came to the house in the morning and got themselves together and then went off to do the job.  The son, the night before, had backed the truck into a lake into the neighborhood and so rather than take what the wife had requested, rather than taking the truck and letting some member take it and having the water sucked out, he decided he would suck the water out of the engine himself.  So what he was doing, he was pouring gasoline in the carburetor of the truck.  He thought it was his employee, who would have been somebody his age, behind the wheel, at the time that was pouring the gasoline and stepping back. It turns out, at some point in time, and we are not real sure when.  At some point in time the employee left behind the wheel and the son who was 16 years old and not taking his medication, but he was ADD, we discovered, was behind the wheel.  And so we think probably, he was fooling with the radio and not paying as close attention as he should have been doing.  But that is how that case sort of evolved, from a matter of employer versus employee in that particular time context, to father versus son in that particular case.  And that made a substantial difference, but it took a while.  My client treated, probably, for a year and a half, before we even got to the point we could really converse about the case.  So it was just one of those horrible matters, because of the burns he had.  He was constantly in pain and constantly in treatment.

Q.
That is what kept you from discovering who was behind the wheel?

A.
Yes, sir.  It came out one night when they were at dinner, I mean, between the two of them.  The son said, Dad, that was not John, that was me.  And that was -- we were on the road by that time.

REPRESENTATIVE FLETCHER SMITH:
That seems like another incident that a grievance shouldn't have even been considered against him.  It just demonstrates to me that some of these agency bureaucrats pick on people like you.

MR. SCARBOROUGH:
That wasn't an agency bureaucrat, Mr. Smith, that was my client, and I will take responsibility for that.  Unfortunately, the result was just not good, but I told the client going in, I said, that fact is going make this case tremendously more difficult and basically my argument to the jury was that shouldn't matter, that shouldn't matter.  But I think it did matter.

CHAIRMAN DELLENEY:
Any further questions for Mr. Scarborough?  Thank you, Mr. Scarborough, for appearing before us today, and since there are no further questions I will just remind you of the 48-Hour rule, where you are not to seek commitments from any member of your delegation prior to the expiration of the 48-Hour period which will be written clearly on the face of the report.  When the 48-hour period expires, then you will be able to seek commitments, but before that time, the report is not a final report and if we need to reconvene and recall you as a witness or call other witnesses to clarify any issues regarding your candidacy, we have that ability to do so.  It is not very likely, but it has happened before.  In any event, we thank you for being with us today, and I hope you have a safe trip back to Charleston.

MR. SCARBOROUGH:
Thank you, Mr. Chairman.  Thank you, members of the Commission.

(Transcript was continued under a separate executive record.)

*     *     *     *     *

CHAIRMAN DELLENEY:
Good afternoon, Judge Couch.  We have before us today, Judge Roger L.  Couch, Master in Equity for Spartanburg County.  If you would, Judge, raise your right hand to be sworn.

(ROGER L. COUCH WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Thank you, sir.  Have you had an opportunity to review your Personal Data Questionnaire?

JUDGE COUCH:
Yes, sir, I have.

Q.
Do you need to make any additions or changes to it?

A.
No, sir, I don't.

Q.
Do you object to our making the questionnaire a part of the record to your sworn testimony?

A.
No, I do not.

CHAIRMAN DELLENEY:
It'll be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

REAPPOINTMENT TO SPARTANBURG COUNTY MASTER-IN-EQUITY

1.
NAME:



Mr. Roger L. Couch


HOME ADDRESS:

118 Brinkley Place, Spartanburg, S.C. 29301


BUSINESS ADDRESS:
P.O. Box 5666, Spartanburg, S.C. 29304


E-MAIL ADDRESS:

rlc@lawyer.com


TELEPHONE NUMBER:
(home): 1-864-587-6534






(office): 1-864-596-2502,  voice mail 596-2289

2.
Date and Place of Birth: February 1, 1950, Spartanburg, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on March 30, 2002, to Joy Elaine Ayers.


Divorced:  10/8/01, Claire A. Couch was the moving party; Grounds: 1 year continuous separation

Children:  William Ramsey Couch, age 21, Student at University of South Carolina; and Robert Ashmore Couch, age 21, Student at Clemson University.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina, September 1968 - May 1972, Graduated B.A. in Political Science


University of South Carolina, September 1972 - May 1975, J.D. Law

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1975, I took the Bar Exam only in South Carolina.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


I worked at the South Carolina House of Representatives as a page and committee research assistant from 1971-1975.

10.
Briefly describe your continuing legal or judicial education during the past five years.

I have maintained my required continuing legal education as required with an emphasis on seminars which would assist me in my work as a Master-in-Equity

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


I taught Business Law at Spartanburg Methodist College in the late 1970’s and assisted my law partner as a lecturer in Business Law at Wofford College in the later 1970’s and early 1980’s


I am the coordinator of the South Carolina Bar’s, Master-in-Equity Bench and Bar Conference to be held in Columbia South Carolina in October of this year.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


During my service as the President of the South Carolina School Board’s Association I had several articles published in their publications concerning school board related issues.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, 11/11/75


U.S. District Court for South Carolina, 6/5/78


4th Circuit, U.S. Court of Appeals, 7/26/79

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

(a)
Henderson, Lister, Couch & Brandt, 1975-1985, I had a general practice of law and worked primarily in real estate transactions, probate practice, family court, personal injury and some worker’s compensation.

(b)
Lister and Couch, 1985-1989, same areas of practice as are listed above

(c)
Lister Couch and Courtney, 1989-1997, same areas of practice

(d)
Master-in-Equity for Spartanburg County, 1997-present

15.
What is your rating in Martindale-Hubbell?  Last rating as an attorney was BV.

22.
Have you ever held judicial office?  Yes.


(a)
Town Judge (Recorder) for the Town of Cowpens, 7/82 to 6/86, I was appointed by the town council, the Court handled misdemeanor criminal offenses and traffic cases, both jury and non-jury.


(b)
Special Master-in-Equity for Spartanburg County, July 1, 1997 to June 15, 1998, appointed by the Chief Justice to fill expired term of former Master-in-Equity during a period when the judicial appointments were be held up by the legislature.


(c)
Master-in-Equity for Spartanburg County, June 15, 1998 to Present:  This Court is the equity division of the circuit court.


(d)
Special Circuit Court Judge for the Seventh Judicial Circuit, appointed on an annual basis by the Chief Justice to handle certain non-jury matters such as pre and post trial motions, approval of settlements, receive grand jury reports, etc.  In this capacity I handle all of the non-jury docket in Cherokee County.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Brown v. Overnite Transportation Company, Unpublished 99-UP-521 


(b)
Barnes v. Globe-Vest, Inc. et al., Unpublished No. 99-UP-010


(c)
McGarity, Gilmore, Forrester, Architects v. Spartanburg Enterprises, Unpublished 01-UP-400


(d)
Brown v. Allstate Insurance, Opinion No. 25253 Supreme Court, 2001


(e)
Ballenger v. City of Inman, Opinion 3008, Ct. App., 1999

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


From March 1977 until June 1997, I served as an elected school board member in Spartanburg County School District 6.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  I ran unsuccessfully for the South Carolina House of Representatives in 1988. 

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


None other than summer and part-time jobs I held while in school. 

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  None.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  A state tax lien was filed against me erroneously in the 1980’s which was removed by the Tax Commission upon my calling it to their attention. They had gotten my name from documents I filed on behalf of a client of mine by mistake. Have you ever defaulted on a student loan?  No. Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


I was named as a Defendant in a lawsuit filed against the local school board of which I was a member. The suit was dismissed on pretrial motions.


I was sued as a member of a former law firm by the former wife of a partner in the firm.  The case against me and the other partner in my firm was dismissed in a Rule 12(b) Motion as not stating a cause of action against either me or my other partner.  Case name is Carol Courtney v. C. Tyrone Courtney et al., C.A/. No. 97-CP-11-509.


My divorce action Couch v. Couch 01-DR-42-3257, was an uncontested divorce on the grounds of one years separation.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?

I attended the South Carolina Trial Lawyers Convention on August 1-4, 2002 at which they paid for my room and registration.  I do not know if they are considered to be a lobbyist or not.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Spartanburg County Bar Association


(b)
South Carolina Bar Association

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


Downtown Spartanburg Rotary Club

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:

(a)
Mr. Ben H. Dorman


206 Bryson Dr., Laurens, SC  29360


864-984-2039


(b)
Dr. David E. Eubanks



15 Tims Creek Road, Roebuck, SC  29376

864-574-6837


(c)
Mr. Brick Gosnell, c/o Authur State Bank



756 E. Main St. Spartanburg, SC  29306

864-582-2200


(d)
Mr. Sid Walker, c/o Aurthur State Bank



8770 E. Main Street, Spartanburg, SC  29301
864-582-2200


(e)
Mr. David B. Anderson



127 Sugar Mill Lane., Moore, SC 29369

864-576-9418 


(f)
Mr. Daryl Owens



c/o Spartanburg County School District Six,



9037 Fairforest Rd., Spartanburg, SC 29301

864-576-4212

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Roger L. Couch

September 5, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused primarily on nine evaluative criteria, which would include a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics law; a search of newspaper articles in which your name might appear; a study of the previous screenings, and a check for economic conflicts of interest.  We have received two affidavits filed in opposition to your reappointment, but there are no witnesses present to testify.  Do you have a brief opening statement that you would like to make?

JUDGE COUCH:
Well, sir, do you want me to address the affidavits that were filed?

MS. HARWELL-BEACH:
I will probably provide a summary for the Commission and then we'll let you get into that.

JUDGE COUCH:
All right, fine. I'm not sure I understand what you are asking at this point in time.

CHAIRMAN DELLENEY:
Just a brief opening statement.

JUDGE COUCH:
I appreciate the opportunity to appear in front of you today and certainly I'm here and willing to answer any questions that the Commission may have concerning my application and attempt to clear up any questions or confusions or concerns you might have.  I look forward to that opportunity.

CHAIRMAN DELLENEY:
Thank you, sir. If you would, answer any questions that Ms. Harwell-Beach, our Counsel, might have for you.

JUDGE COUCH: Okay.

MS. HARWELL-BEACH:
Thank you, Mr. Chairman.  Good afternoon.  Good to see you.  I have a few procedural things to take care of on the record and then we'll get to the questions.  The first thing is, Mr. Chairman, members of the Commission, Judge Couch has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, qualifications, office administration and temperament.  The statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns about the statement and, with the Commission's approval, I would ask that those questions be waived in the hearing today and that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Roger Lynn Couch

Address:

118 Brinkley Place, Spartanburg, S.C. 29301

Home Telephone:
864-587-6534

Work Telephone:
864-596-2501

E‑Mail Address:
rcouch@SpartanburgCounty.org

1.
Do you plan to serve your full term if reelected?  Yes.

2.
Do you have any plans to return to private practice one day?  Not at the present.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I do not allow ex parte communications with me concerning the merits of any case before me or which could potentially come before me.  There are circumstances which do require ex parte communication concerning the procedural aspects of a case.  In those circumstances I require that communication with the other parties to the case be made as to the substance of the ex parte communication.  

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I have consistently attempted to identify to the attorneys involved and the other litigants any prior or present association which I might have with any lawyer or party appearing before me.  I then allow the counsel an opportunity to privately discuss these matters with their clients, should they choose to do so.  If, as a result of these discussions and disclosures, I receive a request to recuse myself, I would grant the request.  I feel that if there is exists sufficient reasons for the parties to believe that I might be biased, then in the interest of avoiding the appearance of impropriety, I would step aside. 

I have not been requested I to recuse myself in cases where lawyer legislators appear before me, and I do not think that this would be a grounds for recusal unless I had some other relationship with the legislator or the case.  I did recuse myself in acases involving former law partners during the first few years of my service, now I allow the parties the option of requesting my recusal. 

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  The appearance of bias is a serious matter.  I would grant the motion if it appeared that I might be biased for or against any client or cause before me.  The only time that I would not step aside would be if I determined that the motion was in reality intended to gain a tactical advantage for one side of the case or the other. 

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts from anyone other that family members.  I do not accept loans unless the loan is extended through a lending institution at rates available to the general public.  In situations which I would regard as social hospitality, I do not attend a drop in or a dinner unless it is in association with a bar related function and other members of the bar or judiciary are included.  It is my intention to follow the guidelines set forth in Canon 4 of the Code of Judicial Conduct in regard to these matters.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a judge?  If the situation was one which could be remediated I would notify the party involved of my belief that misconduct had occurred and give them the opportunity to remediate the conduct.  If the conduct were such that remediation was not possible, I would report the instance to the Disciplinary Counsel’s office and cooperate with that office’s investigation.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  I served on an advisory board for a local religious mission in putting on a charity golf tournament, but did not engage in any direct fund raising activities and did not allow my name to be used as a part of any fund raising activities.  An old high school friend of mine headed up the tournament and wanted my input into how it should be run.

11.
How do you handle the drafting of orders?  Whenever possible I draft my own orders in contested cases that come before me.  However, within the last two years my caseload is such that that is no longer possible in all cases.   Since I do not have the assistance of a law clerk, I have asked that attorneys draft the Orders using my directions.   I ask that the attorney drafting the Order to supply a copy to opposing counsel prior to submitting the Order to me.  I ask that the attorneys attempt to resolve and problems that they may have with the draft prior to its submission to me.  Should they not be able to resolve their differences then the matter is to be submitted to me for my resolution.

12.
What methods do you use to ensure that you and your staff meet deadlines?  My staff keeps a card on each file referred to my office on which we log all activity and required action to be taken on the file on the cards which we check regularly.  My personal secretary is responsible for keeping a calendar on her desk as well as mine on which we note any deadlines that are to be met.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I believe that laws are made by the legislature, enforced by the executive and interpreted by the Courts.  I do not believe that judicial decisions should be the genesis of theories in the law and certainly not at the trial level.  In cases where the public policy is clearly defined by previous court decision or by the legislature it is the Court’s responsibility to see that these policies are adhered to.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I have spoken to civic organizations about the judicial system and about the role my office plays in it.  

I have participated in the Bar’s CLE program this year by coordinating the Master-in-Equity Bench and Bar Seminar to be held in October of this year.  I will continue to be willing to cooperate in such activities as are appropriate to improve the system.

Also, I have allowed a law student to work in my office during her summer vacation as a part of her legal education. 

15.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)? 

I have recently gone through a divorce.  I do not feel that the problems in that relationship were caused by my service in the judiciary.  The problems were rooted in a lack of communication which existed prior to my becoming a judge.  A judgeship is an honor and I have enjoyed my service in the judiciary.  My family and friends have adjusted well to my service.  How do you address this?  I do try to make my family aware of the constraints placed on us by my service, and they are willing to honor those.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  None.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Only after full disclose of the potential conflict to all parties and after they had had an opportunity to privately discuss this disclosure and agree for me to continue on the case.  Also, should I feel that my impartiality might be affected, I would remove myself.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.  Since I am a full time Master-in-Equity all of the cases which I have participated in involved appearances before the Master for the last five years.  

21.
What do you feel is the appropriate demeanor for a judge?

A judge should be fair and impartial.  Patience is required involving all who appear before a judge.  A judge should maintain decorum in his courtroom so that all have an equal opportunity to be heard.  Attorneys should be treated with respect as officers of the court.  Litigants are citizens, from whom we are given our power to act, there is no higher position in our country than that of citizen, they are to be treated with respect. 

A judge should listen to the information presented to him in a courteous fashion case and consider all positions prior to making a ruling.  Civility should reign in the Courtroom.  I try to treat those before me as I wanted to be treated during my 21 years as a trial attorney. 

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  The “golden rule” should be applied all of the time.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

Anger, no.  Firmness occasionally.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

30.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Robert L. Couch

Sworn to before me this 6th day of September, 2002.

Notary Public for S.C.

MS. HARWELL-BEACH:
There were two complaints filed, they are identical; they are by Mr. and Mrs. Robert Dobbins.  We're going to get into that shortly.  Before I do, however, included in the notebooks for your review is a copy of Judge Couch's Personal experiences Statement.  And one final note for the record, based on the testimony contained in the candidate's PDQ introduced earlier into the record, Judge Couch meets the requirements for the commission regarding age, residency, and years of practice.

EXAMINATION BY MS. HARWELL-BEACH:

Q.
Judge Couch, you've been serving as Master in Equity since 1998 in your current position, and prior to that you served as a Special Master.  For the benefit of the Commission, would you tell them why you would like to continue serving as a Master?

A.
Well, I have enjoyed my service as a Master.  I feel like that I have done a good job in keeping the docket current and keeping cases assigned to me moving.  I have enjoyed volunteering and working in Cherokee County on the Common Pleas docket there.  I've enjoyed serving as a judge.  The Spartanburg County Bar is an excellent Bar to work with and I have thoroughly enjoyed my experience and would like to continue to be of service.

Q.
Thank you, Judge Couch.  I'm going to move into the details of the complaint filed by Mr. and Mrs. Dobbins.  I had mentioned this to the Commission yesterday morning actually, but I’d like to refresh their memory and to give a synopsis of the complaint.  If I get it wrong, I know you will correct me when I finish.  The complaint was about a matter that came before you earlier this year in which there was a dispute between the Dobbins family and their neighbors, the Normans.  The Dobbins live at the bottom of a cul-de-sac and there appeared to be water drainage problems, which they felt was the fault of the maintenance at the Normans' property.  And Judge Couch, you dismissed their complaint on the basis that the water carrying through the pipes had been emptying on the Dobbins' property for many years and prior to the Normans' ownership as well.  The doctrine of water as a common enemy seems to be what the case is hinged on.  The Dobbins expressed several concerns.  I'm going to briefly list those concerns.  There are four of them.  And then, Judge, I will turn it over to you and let you respond to those issues.  I know you have taken the complaint seriously and you have brought witnesses with you.  I assume sitting behind you is Debbie Morris, your administrative assistant?

A.
That's right.

Q.
And Mr. Reggie Foster, who is the attorney for the Normans?

A.
That's correct.

Q.
I'm just going to briefly read you the four complaints that I have sort of summarized from the Dobbins' complaint.  The first one, that Judge Couch allowed profane language to go on several times during the hearing before calling the defendant down.  The second is, Judge Couch told both attorneys to submit a memo back to him within seven days and that he would have a decision within three days.  The other attorney did not comply and it was late May when Judge Couch told the attorney to prepare an order for his signature.  The order was signed on June 17th but not caught until July 18th.  The gist of that is, they were concerned with the timeliness of the issuance of the order.  Additionally, the Dobbins' say that they contacted Judge Couch's office in regards to a time frame for an amended order or a motion to reconsider, due to what they believe were inaccuracies in the order.  And the Dobbins' expressed that they did not believe that the judge had competent employees to answer those questions.  Finally, in summary, the Dobbins' believe that Judge Couch “lacks the ethical mannerisms, competency and timeliness for a judgeship.”  And Judge Couch, I know you have seen the complaint and you have had a chance to review it and to review the record.  If you will, please respond at this time. 

A.
Sure.  First of all, concerning the language that was used in the hearing.  Mr. Norman seemed to me to be the kind of individual who used what I called expletives in his conversation on a regular basis, it was almost the way he talked.  The words that I reviewed in the transcript myself, and I found about three occasions on which he used the word “hell” or “damn” in his answers, but they were not directed toward individuals.  It was like you said, there would be "six damn lots like that out there in the neighborhood."  I didn't condone that, but as a judge, I think it is my responsibility to observe the demeanor of the people in my courtroom and that sometimes has a bearing on how I make a decision.  He was not directing it at anybody in the courtroom and, in fact, on one occasion he called himself a “smart ass,” talking about himself.

I intended on that occasion to agree with his assessment of what he'd done.  But at any rate, at a certain point, I'd kind of heard enough of that and I did tell him to stop.  Just prior to that he had used the word, I believe, “hell,” and Mr. Foster was his attorney, and Mr. Foster recognized the fact that I looked over my glasses and nodded at him to indicate that that needed to stop and, of course, he did it again.  And I stopped him on that occasion and told him that I wasn't going to tolerate it any further.  But it did tell me a lot about his demeanor and his character and what he was about and certainly aided me in deciding the case.  It didn't turn the case against him, but it certainly didn't go in his favor, either.  It was not the kind of thing where he was directing that language toward someone, he was not shouting, not being disruptive.  It is the just the way this gentleman talked.  I think that I did a good job in stopping him when I did.  And certainly, again, it told me a lot about him.  Now, as far as the timeliness of my order, I have brought a copy of the transcript.  I want to put it into the record of the hearing.  At the end of the hearing, I asked the attorney to submit any case law they wanted to rely on within a week.  And told him at that time that once I received that -- I think my direct quote, I will begin the process of deciding your case.  Mrs. Dobbins, in her complaint, said I would have a decision in two or three days.  That was never said and certainly not my intention. 

In cases such as this, one of the issues had to do with the drainage ditch that had been put in by the developer between the properties.  There was an engineering study on the drainage ditch.  There were photographs of the drainage ditch and, of course, there -- the engineering studies indicated that the drainage ditch had welled up over the years on the ends and the water was collecting in the middle and spilling over. 

When you get a picture, it is a two-dimensional view, and I wanted to go view the property and take a look at it.  And I did that.  It took me sometime to get out to see it, but I did go out and look at the property to get a better idea of how the land lay.  Mr. Foster chose not to submit cases and I was not aware of that until sometime later.  I just -- when cases are pending and I'm waiting on briefs, I put them on a certain stack on my desk and I wait on my briefs.  I did not get anything from him.  We did check with him later on.  And, in fact, Mr. Foster called me from his vacation to tell me that he was not going to submit cases and that -- once I get all of the information, that is when I begin to decide cases.  Masters do not have clerks.  I do my own research, and I do check behind attorneys.  I check cases they cite and information they give me, before I make a decision.  And I do that myself, so that does take a little longer to reach a decision.  I would note to you one thing about the record, and I think she submitted a copy of my order.  If you look on the order, you will see the date on which it was filed in the clerk's office.  It was signed by me on the 27th.  It was clocked in the clerk's office on the 28th.  Now, it was not entered by the clerk on the docket until the next month, July 17.  I can't enter cases on the docket.  As a judge, I submit them to the clerk's office.  It was filed the day after I signed it, by my staff, which is what I instruct them to do.  I can't help but mention, the clerk's office in Spartanburg County, I think, is understaffed and they are not current with docketing orders when they go down there.  I will just say that, for what it is worth.  It took the clerk's office that long to put it on the record, but I issued the order.  It was filed the day after I signed it.  Probably because I signed it close to the end of the day before and it got clocked the next day, but the order was signed in a timely fashion, by me, when I received it.  It was not docketed until about a month later.  Let's see, the other issue that you raised was?

Q.
Regarding some contact with your office, Judge, that they were concerned about.

A.
I brought my assistant because I was not privy to those conversations.  I don't discuss cases with litigants once I've heard the case and I can't tell you what she said or what she asked about.  But I can tell you if my staff -- my understanding is, she called asking about times to file motions to reconsider and file motion of appeal.  She had an attorney employed.  My staff is advised not to give legal advice.  And if that is what they did, I would commend them for their action in this particular case, because they are instructed not to offer legal advice to litigants, when they have attorneys employed, and if that is what they did and I think that is what they did, then, they did exactly what I instructed them to do and I give them a pat on the back for doing that.

Q.
I think that is all that I have related to these complaints, unless any member of the Commission has a question.

CHAIRMAN DELLENEY:
Do any members of the Commission have any questions at this time?  Okay.  No questions at this time.

REPRESENTATIVE DOUG SMITH:
We would like to cross-examine the witnesses.  Especially Reggie, there. 

REGGIE:
It is so nice to see so many friendly faces.  

BY MS. HARWELL-BEACH: 

Q.
Judge Couch, I have question in another area before we get into some housekeeping questions.  One of the areas the Commission is most interested in is the area of judicial temperament.  If you would, express to the Commission what you feel the appropriate judicial demeanor is?

A.
I try to be respectful of the attorneys that come in front of me.  And I think I am.  I try to keep order in my courtroom, and I think I do.  I try to be attentive.  I try to pay attention and I strive to do things in a timely fashion, and I think that I do.  I do not attempt to demean anyone in my courtroom, although I will call them down, and if you will review the transcript of this hearing you will see, I do call people down from time to time and you have to.  But I do it in such a fashion that I don't think anyone is less off for it.  But it is, I think -- the proper judicial demeanor is to be respectful of those around and you get respect in return, and I do that.

Q.
Thank you, Judge.  Now moving on to just a few more issues.  I know you are unopposed, but we always ask these standard questions.  Have you sought or received the pledge of any legislator prior to the state or conditional pledge pending the outcome of this screening?

A.
No, I have not.

Q.
Have you asked any third parties to contact the General Assembly on your behalf?

A.
No, I have not.

Q.
And have you contacted any members of the Commission?

A.
No, I have not.

Q.
And do you understand the 48-Hour rule, by which you cannot seek pledges until after your report comes out?

A.
Yes, I do.

Q.
And the last thing I have is the Upstate Citizen's Committee provided the following:  “Judge Couch was found to be a most qualified jurist.  His qualifications greatly exceed the expectations set forth in the evaluative criteria.”  I will note for the record that any concerns raised during the investigation of Judge Couch have been incorporated into the questions today.  Mr. Chairman, I have no further questions, unless Judge Couch would like to add something.

CHAIRMAN DELLENEY:
Thank you.  Senator Moore?

SENATOR MOORE:
Judge, you obviously are in the right vocation, you must be pretty good in mediation.  I see that you have 21-year-old twin sons.

JUDGE COUCH:
Yes, I do.

SENATOR MOORE:
One a student at the University of South Carolina and one is at Clemson?

JUDGE COUCH:
That's correct.

SENATOR MOORE:
How was your house a few days ago?  Which one did you pull for?

JUDGE COUCH:
I'm a South Carolina grad.  I'm a Gamecock at heart, but my dad was a Clemson graduate, and so I'm well familiar with the issue, and Thanksgivings are one where we talk about everything but football, and we do well.  They like that check to keep coming.   

SENATOR MOORE:
Money talks.  That's good.  Power of the purse.

CHAIRMAN DELLENEY:
Are there any other questions?  Again we would like to thank you for appearing before us today and we hope you have a safe trip back to Spartanburg.

JUDGE COUCH:
Do you wish to hear from either of the witnesses?  I would be glad to call them.

 (Transcript was continued under a separate executive record.)

*     *     *     *     *     *

CHAIRMAN DELLENEY:
Good afternoon, Judge Patterson.

JUDGE PATTERSON:
Good evening, Mr. Chairman.

CHAIRMAN DELLENEY:
We have before us Judge Larry R. Patterson, who is up for re-election for the Circuit Court for the Thirteenth Judicial, Seat No. 3.  If you would, Judge, raise your right hand to be sworn. 

 (LARRY R. PATTERSON WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Thank you, sir.  Do you need to make any updates or changes to your Personal Data Questionnaire?

JUDGE PATTERSON:
I haven't looked at it, I don't think so.

CHAIRMAN DELLENEY:
Do you object to our making that questionnaire part of the record of your sworn testimony?

JUDGE PATTERSON:
I do not.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION TO CIRCUIT COURT, 13TH JUDICIAL CIRCUIT, SEAT 3

NAME:


Mr. Larry R. Patterson

HOME ADDRESS:

9 Lake Forest Drive, Greenville, South Carolina 29609

BUSINESS ADDRESS:
Suite 315, Greenville County Courthouse





Greenville, South Carolina 29601

E-MAIL ADDRESS:

lpattersonj@scjd.state.sc.us

TELEPHONE NUMBER:
(home):
(864) 268-4261





(office):

(864) 467-8406

2.
Date and Place of Birth:  September 2, 1940, at Piedmont, South Carolina. 

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 19, 1962, to Susan Bowie Patterson.  Never divorced.

Children:  Leora Riordan, age 36, Mother of 3 Children, Aerobics Instructor; Ronald, age 34, Major, United States Army; Mark, age 33, Youth Minister.

6.
Have you served in the military?


March 4, 1966 – June 25, 1968: US Army (Active), Artillery Officer; Rank:  Captain;


1963 – November 7, 1994: US Army Reserve (except for Active Service) Rank:
 Colonel


December 27, 1990 – May 3, 1991: US Army (Active)


Saudi Arabia and Iraq, Desert Shield and Desert Storm; Rank: Colonel


Present Status:  Retired

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Clemson University, BS Degree (1963)


USC School of Law, JD Degree (1966)

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1966

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.



Clemson University




Block “C” Club, 1959-1963




Captain – Basketball Team, 1962-1963




Member – Baseball Team, 1960




Blue Key Honor Society, 1961-1963




Tiger Brotherhood, 1961-1963

10.
Briefly describe your continuing legal or judicial education during the past five years.


1/24/97

Annual Criminal Law Update;


5/14/97

Circuit Judges’ Spring Conference;

7/13-7/18/97
Constitutional Criminal Procedure (NJC, Reno, NV);

8/21/97

Annual Judicial Conference;

1/22-1/25/98
Judicial Seminars (Criminal Sentencing), Professor Levy;

2/26-3/1/98
Univ. of Minnesota School of Law (3 Weekends)

4/16-4/19/98
Very informative, all expenses paid by Univ. of Minnesota;

5/13/98

Circuit Judges’ Spring Conference;

8/20/98

Annual Judicial Conference;

1/22/99

Annual Criminal Law Update;

7/12-7/16/99
Special Problems in Criminal Evidence (NJC, Reno, NV);

8/19/99

Annual Judicial Conference;

1/21/00

Annual Criminal Law Update;

5/10/00

Circuit Judges’ Spring Conference;

8/16/00

Annual Judicial Conference;

1/26/01

Annual Criminal Law Update;

5/9-5/11/01
Circuit Judges’ Spring Conference;

8/22-8/24/01
Annual Judicial Conference;

11/8-11/11/01
S.C. Defense Lawyers Meeting and Seminars.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?


(a)
Discussion Leader (Court Administration), Circuit Judges’ Spring Conference, May 01;


(b)
Discussion Leader (Court Administration Seminar and Products Liability Seminar) 
S.C. Defense Lawyer Meeting, Nov 01;


(c)
Class on Judicial Ethics and served as a Judge (01 & 02), S.C. Defense Lawyer Trial Academy, June 02.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  Inapplicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, May 13, 1966;


United States District Court, November 11, 1973.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


July 1968 – December 1968, Associate with Howard Ballenger, Attorney, Walhalla, S.C.;

January 1969 – May 1972, Associate and Partner with Love, Thornton, Arnold & Thomason Law Firm, Greenville, S.C.; 

May 1972 – May 1976, Partner with Cheros and Patterson Law Firm, Greenville, S.C.;

May 1976 – December 1980, Sole Practitioner in Greenville, S.C.;

December 1980 – June 1991
, Family Court Judge, 13th Judicial Circuit, Greenville, S.C.;

July 1991 – Present, Resident Circuit Court Judge, 13th Judicial Circuit, Greenville, S.C.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  I held the B-V rating during private practice.


Currently being evaluated by the members of the South Carolina Bar and awaiting the results.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Appointed Family Court Judge in December 1980.


Elected Family Court Judge, 13th Judicial Circuit, March 10, 1981 and served until June 1991.


Elected Resident Circuit Court Judge, 13th Judicial Circuit, July 1991 - Present.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
David H. Lucas vs. South Carolina Coastal Council; Case No. 88-CP-10-66



404 S.E.2d 895 (1991); 505 U.S. 1003, 112 S.Ct. 2886, 120 L.Ed.2d 798 (1992)



424 S.E.2d 484 (1992);

(a) Cornelia Whitner vs. State of South Carolina; Case No. 93-CP-39-347

328 S.C. 1, 492 S.E.2d 777 (1997); 523 U.S. 1145, 118 S.Ct. 1857;

(b) Theodore A. Wilson vs. LeAnn O. Watson; Case No. 84-DR-23-1722;

321 S.E.2d 883 (1986)

(c) Darrell Pruitt vs. State of South Carolina; Case No. 90-CP-23-2409;

(d) State of South Carolina vs. Tim G. Phillips; Indictment No. 93-GS-23-8598.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


Elected to the South Carolina House of Representatives, 1970 – 1971.

25.
List all employment you have had while serving as a judge other than elected judicial office.  Inapplicable

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.



1971, unsuccessful in re-election to South Carolina House;



1974, unsuccessful in election for Solicitor, Thirteenth Circuit.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.



US Army (Active Duty) 1966-1968;



US Army (Active Duty) December 90 – May 91




Desert Shield and Desert Storm (Saudi Arabia and Iraq);



US Army Reserve, 1963 – 1994.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


Jointly owned real estate between my wife and John G. Cheros, Esquire.  I would not hear any contested cases that Mr. Cheros is involved in. The property is located off Highway 276 near Fountain Inn, South Carolina. 31.9 acres.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?


1975 – Personally by Attorney, Hal J. Warlick as the result of a lawsuit in which we opposed each other.  This was amicably resolved upon service of pleadings.  We have since handled matters together and are friends.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Greenville County Bar Association;


(c)
The Retired Officer’s Association (Military).

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Buncombe Street United Methodist Church, Sunday School Teacher;


(b)
Greenville YMCA.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


Recently, the Chief Justice, by order, granted me jurisdiction in all circuits in this state to dispose of all pretrial matters and motions, as well as trials, arising out of asbestosis and asbestos litigation filed within the state court system.  Presently there are over 800 asbestos cases pending in Greenville, Charleston, and Barnwell.


Additionally, on June 3, 2002, I was granted exclusive jurisdiction to hear and dispose of the death penalty case involving Michael T. Robinson.

48.
Personal References:


(a)
Mr. W. R. “Roddy” Rowan, Regional President

864-242-8000



BB&T



Post Office Box 408, Greenville, South Carolina 29602


(b)
Mr. Glenn R. Oxner, Executive Vice President

864-233-3655



Scott & Stringfellow, Inc.



Post Office Box 247, Greenville, South Carolina 29602


(c)
Mr. C. Dan Joyner





864-242-6650



Post Office Box 16059, Greenville, South Carolina 29606


(d)
Mr. Dan Foster





864-232-0880




196 Chapman Road, Greenville, South Carolina 29605


(e)
Mr. Wilton McKinney





864-271-6134



238 Byrd Boulevard, Greenville, South Carolina 29605

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Larry R. Patterson

Date:  September 9, 2002

CHAIRMAN DELLENEY:
Judicial Merit Selection Commission has thoroughly investigated your qualifications for continued service on the bench.  Our inquiry has focused primarily on nine evaluative criteria, which would include a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics law; a search of newspaper articles in which your name might appear; a study of the previous screenings, and a check for economic conflicts of interest.  We have not received any affidavits filed in opposition to your election, and there are no witnesses here to testify.  Do you have a brief opening statement that you would like to make?

JUDGE PATTERSON:
I don't know how long you would like to hear it.  I have been on the bench for about 22 years, 22-and-a-half exactly, at the end of the term.  I have had a great deal of experience.  Each year goes by, I think I learn something, and you get the motions and I think experience in anything helps you, and I just feel like, probably, that I'm a better judge now, a lot better than I was when I started, to be honest with you.  I'm 62 years of age.

CHAIRMAN DELLENEY:  Thank you, sir.  If you would please answer any question our Counsel, Mr. Davis, might have of you.

JUDGE PATTERSON:  Good afternoon, Mr. Davis.

MR. DAVIS:  Mr. Chairman, members of the Commission, I first want to address a few procedural matters.  Judge Patterson provided a sworn statement with detailed answers of over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I also ask that that statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:


Larry R. Patterson

Address:


Suite 315, Greenville County Courthouse





Greenville, South Carolina 29601

Home Telephone:

(864) 268-4261

Work Telephone:

(864) 467-8406

E‑Mail Address:

lpattersonj@scjd.state.sc.us

1.
Why do you want to serve another term as a Circuit Court Judge?  Experience is the best teacher in any endeavor.  After twenty-two (22) years on the bench, I am qualified, experienced, trained, confident, and in good health.  I am certainly more qualified now than anytime in my career.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  No ex parte communications period.  Ex parte communications may occur by a judge reading affidavit, pursuant to Rule 65 of the South Carolina Rules of Civil Procedure, for a temporary restraining order without notice which provides for a hearing no later then ten (10) days.  Actually, the judge only reads about one side of the case and must act by granting or denying the motion.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I would not recuse myself.  Because of the length of time I have been on the bench, I would have no bias or prejudice in this situation.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Yes.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would recuse myself.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not receive gifts from attorneys.  I attend social functions when lawyers and other judges are present.  Otherwise, I pay my own way if socializing with attorneys.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If the misconduct were an ethical violation, I would report the lawyer.  Otherwise, I would refer the lawyer to a support group.  If the misconduct were by a judge, I would personally discuss this with the judge to determine if he would take the appropriate action.  If it were clearly a violation of one of the Canons of Ethics, I would report it to the Judicial Standards Commission.  Otherwise, I would discuss the matter with the judge in my circuit, and determine a course of action.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?  No.

13.
How do you handle the drafting of orders?  In most case I rule in the courtroom and instruct an attorney to prepare the order with a copy to opposing attorney.  For matters taken under advisement, I prepare about fifteen (15) percent of the orders.  Otherwise, I inform the attorneys, by fax or by mail, of my decision and instruct one of them how to prepare the order with a copy to the opposing attorney.

14.
What methods do you use to ensure that you and your staff meet deadlines?  We use the shared calendar on our computers for hearings, appointments, and deadlines.  We use our desk calendar as backup.  

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I am opposed to judicial activism and judges should not attempt to affect public policy.  Our role is to apply the appropriate law be it constitutional, statutory, or case law.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I will continue to lead discussion groups and lecture for CLE’s and judicial conferences or meetings.  Additionally, I will speak to meetings of the Bar.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  No.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:  Receive a more severe sentence.

b.
Juveniles (that have been waived to the circuit court):  Usually, they have committed a murder or such a serious offense the judge would have no discretion.  Otherwise, their age, intelligence, maturity, and culpability would have to be considered.


c.
White collar criminals:  They would not receive any more consideration in my court than any other defendant.

d.
Defendants with a socially and/or economically disadvantaged background:

I would consider this along with the seriousness of the crime.  There are many ways to fashion a sentence to alter a criminal’s conduct and also provide assistance for a condition which may lead to rehabilitation.  There are drug and alcohol abuse programs, anger management, vocational rehabilitation, and counseling programs which may be required during probation.

e.
Elderly defendants or those with some infirmity:  Certainly this affects the sentence for most crimes, but for the more egregious offenses we may have little or no discretion.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge must always be fair and impartial.  Additionally, a judge, to quote Socrates, must hear courteously; answer wisely; consider soberly; and decide impartially. 

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  A judge is held to a higher standard in the community and must strive to meet these requirements at all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.  Anger is never appropriate, but sometimes a judge must be firm to maintain order in the courtroom.  There is a significant difference between the two.

26.
How much money have you spent on your campaign?  None.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.  I have not campaigned any at this point.  My staff helped me type this application.  I do not type very well.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Larry R. Patterson

Sworn to before me this 9th day of September, 2002.

Notary Public for South Carolina

MR. DAVIS:
Also included in your notebook is a copy of the candidate's Personal Experience Statement.  One final procedural matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was entered earlier in the record, Judge Patterson meets the constitutional requirements for this position regarding age, residency, and years of practice.

EXAMINATION BY MR. DAVIS: 

Q.
Judge Patterson, why do you now want to continue serving as a Circuit Court judge?

A.
Because as I stated earlier, I am a better judge now than I have ever been.  I have some experience now.  I like being in the courtroom where the action is, with a jury, with the attorneys, where the games are being played.  I have heard so many cases in nonjury, I can almost rule.  It is the same issues that came up and I have just gained so much more experience. 

I think I'm a better judge now than I've ever been.  I would like to continue on.  When I reach 65 in three years, I may look at retirement depending on my health or whatnot, or maybe at the end of the next term.  Right now, as my health holds up, I think I can perform and serve the public as a judge now, better than ever before, to be honest with you.

Q.
In your time, is there anything that you haven't seen in the courtroom?

A.
I have seen so much, it is incredible.  And in 23 years, I have tried cases involving lawyers, legislators, attorneys, judges, at all levels, and I have had a lot of experiences on the bench. 

Q.
Judge Patterson, you have already addressed this in your sworn affidavit, could you please tell the members of the Commission what is an appropriate demeanor for a judge?

A.
The appropriate demeanor of a judge is, you know, to be very professional and, of course, you have to be courteous.  But sometimes you have to be firm, because we deal with some of the most -- strongest personalities in the community.  And being on the Circuit bench, and I have tried to go over it for the past three or four years, with my law clerks, Bruce Bannister, Kyle Thompson and Rob Smith, and I was trying to think of the times, but as a Circuit Court judge, dealing with a jury and trying those cases, being very professional in addressing the attorneys by Mr. So and so, and trying the cases.  You just have to control the courtroom and be courteous, but firm.

Q.
As a part of our investigation, the Commission seeks input from the bench and bar, as well as the Citizen's Committee for the region from which the candidate is seeking re-election.  And in our surveys and both in the Citizen's Committee, we've gotten a number of complaints, not formal complaints, but a number of statements regarding your temperament and also with a regard to the survey of the South Carolina Bar.  We talked about it in the personal interview, that your positive scores in the area of temperament were among the lowest received by a sitting judge, and your negative scores in the area of temperament were among the highest received by a sitting judge.  In the area of temperament, can you address those issues today for me?

A.
It is very difficult for me to address those issues, because it is kind of like fighting the devil in the dark.  You don't know what specific instances those folks are talking about.  I did look at the bar survey.  I don't have all the information that you have.  And for instance, the longer you are on the bench, there are a few people out there that are not going to like you.  And 19 people on the survey from the bar said I was discourteous to witnesses and litigants.  I tried to go back over my last six or eight years, and I never talked to witnesses and litigants in jury trials.  Even in nonjury trials I only talk with the attorneys.  So some rate you down on this end, a few folks, thank goodness.  And a lot of people rate you on the high end.  You probably don't deserve those excellent ratings either, but I can't -- without specifically knowing who made know those statements, it would be hard for me to address those issues. 

I have always been a fairly popular person.  President of the class in high school and college.  Members of organizations.  Popular with the student body Tiger Brotherhood, Blue Key, things of that nature.  And I have a great relationship with a bench bar committee in Greenville.  And I have been the Chief Administrative Judge for two and a half years in Greenville.  And I think that is the longest time anybody has ever held the position, Chief Justice Toal left me there.  And I dealt with the bench bar committee once each month and they're from the larger firms, smaller firms, and I met and we would meet for an hour and a half, two hours, and we had a great relationship.  They would express to me, in all candor, what problems they thought we were having and I would talk with them.  My relationship with the bench bar committee was just great and I cannot think of any specific examples to address to you, because I searched my mind to try to figure out what, you know, some of the complaints were and I just do not know exactly what they have been for the last six years.

Q.
And how would you reconcile the fact that the statements came from, I guess, all lay people, who on the Citizen's Committee, who made the observations, you had attorneys who aspired to the bench surveyed by the bar making the same observations, then you had some sort of random people responded to our bench and bar survey and they all came to the same conclusion.  I guess what the Citizen's Committee noted is that they were unable to reconcile the sharp contrast between the image that you have of yourself and the image that others have of you. Do you think there is a reasonable basis for the belief that the contrast in the way that you see yourself, as opposed to the way that others see you?

A.
I certainly don't see myself in any great light, but I don't know any members of the committee, I would have to see who they were.  If they had ever been in court -- I see no one on the committee that's -- maybe Mitch Slade had one case in front of me.  He is the only one I know that's ever been in court with me.

Q.
Do you feel that there is anything that you can take from all of the evaluations that have been made and apply to your future use in the courtroom?

A.
Oh, I will work on this demeanor and temperament, and I think about it all of the time.  And I -- as the Chief Administrative Judge, my philosophy is, that we exist to resolve -- to resolve disputes between our citizens and put those disputes behind them and dispose of the cases, so they can get on with their lives.  And as Chief Administrative Judge, I don't grant many continuances.  If the lawyer is available, I kind of call off the trial and most people know that.  And I get appointed Chief Administrative Judge quite often in some of the most difficult areas.  And sometimes I say no to continuances a lot, and maybe that has something on it.  I don't know.  I just -- some of the lawyers here had cases with me, I know, and probably they know my reputation and I don't know.  I just don't know.  I just don't know.  It is not the language I use in the courtroom.  Not necessarily the firmness.  Maybe, it is -- I don't know how to address those problems if I don't know the specific instances that you are talking about.

Q.
Thank you.

A.
We had a very unfortunate experience in Greenville, when I was Chief Administrative Judge, with the clerk of court.  And that was -- I was appointed Chief Administrative Judge to handle that.  I worked with all of the other circuit judges and consulted with them and sent all of the information I had to the Chief Justice and he initiated a SLED investigation. 

And I know that that has probably caused some folks not to be happy with that.  But then after we turned it over to the Chief Justice, he called in SLED.  He told the local judges to stay out of it and the local judges had nothing to do with the clerk's resignation.  He did that on the advice of counsel and as a result of the SLED investigation.  I do not know what that investigation became, but I happened to be the Chief Administrative Judge and I dealt with that.  It was one of the most difficult things I have ever had to do, but I felt like, as Chief Administrative Judge, it was just my duty to be the person to handle that situation, and it was not a pleasant situation at all.  And I regret it and I'm sorry for all of the folks that were involved.  But then at one point, we just got out of it and could not be involved in it any more.  That has probably created, maybe, some hard feelings in the community.  I do not know.

Q.
Thank you.  I have a few housekeeping issues.  Have you sought or received a pledge of any legislator prior to this date?

A.
I have not.

Q.
Have you sought or been offered any conditional support pending the outcome your screening?

A.
No.

Q.
Have you asked any third parties to contact any members of the General Assembly on your behalf?

A.
No, sir.

Q.
Have you contacted any member of the Commission?

A.
No, sir.

Q.
And do you understand the 48-Hour rule?

A.
Well, I don't intend to seek pledges.  I'm not sure I can explain that to you verbatim.  No, I haven't read that.

Q.
I would note that the Upstate Citizen's Committee reported that the Commission should examine the issue of temperament with regard to Judge Patterson very closely, in their report.  And I have no further questions.

CHAIRMAN DELLENEY:
Thank you, Mr. Davis.  Any member of the Commission have any questions for Judge Patterson?  Professor Freeman.

EXAMINATION BY MR. FREEMAN: 

Q. 
I do.  I read the material that you referred to on the questionnaire responses.  It is all excellent.  I have been in your courtroom and your rulings just have been excellent.  There is a reference here to quote:  The Committee, that's us, has been given anecdotal comments about Judge Patterson's outbursts.  That is a word that is used both in and out of the courtroom. And quote, and his interference with the process when he is displeased with the outcome.  That is in here and I guess that in the report of the Citizen's Committee.  What on earth are they talking about there, do you know?

A.
Professor Freeman, I do not have a clue.  I can't -- I never interfere with the outcome or try to interfere with the outcome of any cases.  I have no idea of what they can be talking about.  I can't think of any instances.  Most of them are rulings by me, which I could be displeased with, if it is a nonjury, if I'm trying the case, or it has to be a jury verdict.  That is the only thing I'm dealing with.  And how I can be displeased with the outcome or whatever, I don't understand that.  I just don't understand that and what was the first part of that?

Q.
Quote:  Given many anecdotal comments about Judge Patterson's outbursts, both in and out of the courtroom.  And I guess that goes to the temperament issue.  The reason that I focus on that is because the Citizen's Committee urges the Commission, that's us, to examine the issue of temperament, and I think we have an obligation as screeners to do that. 

A.
If it would come from attorneys, I deal with attorneys every day, I have a very close relationship, as some of the folks up there know, I get along with the bailiffs, I get along with all of the clerk staff now.  As Chief Administrative Judge, we've had a great relationship, we implemented the computer system and in concert  with what the Chief Justice wants us to do.  Our clerk of court is working with us hand-in-hand.  We have eight courtrooms.  Everything goes pretty smoothly, and honestly, I don't know.

Q.
And frankly, the only comment that I would make, Judge, is this.  That if there is one thing that we hear, there is a concern, more than anything else, about temperament.  And that is the phrase that is used about you.  I know that you are working on it, you have tremendous experience and it is just shows up.  That is all I'm saying.

A.
Okay.  I work hard and I'm aware of this.  And I have searched my mind for examples of that.  And in dealing with attorneys and all for the past six years, and gone over it with my law clerks.  If I knew of an example, I would give it to you.  I don't know if this arises from the problems we had in the clerk of court situation or not.  I do not know.  They say anecdotal, it went to the Citizen's Committee.  As I said, the Citizen's Committee has never been in the courtroom when I'm holding court and I would love to be able to address those things, but I am more conscious of that, than ever and if I just had a specific example from lawyers.  Mr. Ritchie has appeared.  He has cases on my docket for this week.  And I guess, I don't know.  If I just knew exactly what they were talking about.

CHAIRMAN DELLENEY:
Judge Shaw.

EXAMINATION BY JUDGE SHAW: 

Q.
Judge Patterson, I have known you for many years.  You made a statement twice while you’ve been standing there, that I'm working on it.

A.
I think about it.

Q.
What are you working on?  Have you ever lost your temper in the courtroom at any time?

A.
Lost my temper in the courtroom?

Q.
Or been any outburst at any time, in any case, that would cause people to identify you with such conduct?

A.
I do not recall losing my temper in the courtroom.  I do not recall -- I do not recall any outburst.  I'm not the type of person, I don't think, to make an outburst, Judge Shaw, to be honest with you.  I got upset one time with a lawyer on the telephone when I was in Columbia, because he did not tell me the truth.  He was supposed to be here for a PCR hearing and he told me he was in a trial somewhere.  We called up there and he was not in trial up there.  - this was, maybe, before the last election.  We never could get him to the court.  I just told him straight-up he wasn't telling the truth, I wanted him down there.  I was pretty sharp, because he had misled me.  We were talking on the phone, he had to be there for PCR hearing, they were behind in PCR's.  And I was pretty sharp with that lawyer, to be honest with you, because I told him he was not telling the truth, and I was talking to him on the phone.  So he came on down just right a way.  I called up and asked the clerk and the bailiffs and he was not in trial.  He told me he was in trial and could not be there for that, for the PCR hearing.  And she told me she had tried to get him there.  And I talked fairly sharp to the lawyer on that occasion.  I really did.  I was upset because he had not been truthful with me.  And as Judge Kittredge said, the longer you stay on the bench, if you are a judge, you can't be popular with all of the lawyers, and that is just the nature of the business.

Q.
Can you think of any other such incidents that you might have been misconstrued in your attitude toward lawyers?  I know you want a specific example, but that -- I brought that one out.  Can you think of any other instances where you might have been a little loud with lawyers?

A.
I've been sharp with Mr. Golden in Family Court in cases, where he was arguing for his client, posturing.  He and Bob Wallace almost got into a fight in the courtroom in Charleston one time.  And I think if the clients had not been in there, they wouldn't have been that way.  But I had to raise my voice and say -- hold them down a little bit. 


Other than that, I'm pretty friendly with the lawyers.  I've dealt with -- some lawyers are just going to argue with you and they are not going to be quiet.  I have held lawyers in contempt, they keep arguing with you after you tell them not to argue.  Under the rules, I have already ruled, You can't argue anymore.  And they just wanted to do it, you know. And I charge them $100 or something, just to make them be quiet, just to respect the court.  Not to respect me, but to respect the court, more or less.  I can't think of any other outburst, Judge Shaw.

Q.
How many lawyers have you fined in your --

A.
A lawyer, one time, in Greenville, because he continuously argued after I had told him not to argue, I fined him $100.  There were two lawyers from Chicago with him on the same case and they kept arguing with me, and I fined them $100 apiece.  And I got caught in a case down here where Judge Waller and Judge Pleicones had ruled that sanctions should be imposed against a lawyer, and they made that fine, but they held it up to the trial judge to make him do it, maybe had to impose some sanctions in that case, because a lawyer came to Myrtle Beach to a deposition, the other lawyer didn't show up and they felt they ought to pay the cost of the attorney fees for that lawyer coming from Myrtle Beach.  Other than that, those are all that I can think of. 

I don't want to hold lawyers in contempt or any thing like that, now.  I've heard some divorce cases among some very fine lawyers in the state that didn't want to comply with the lawyers.  I've heard lawyers with legislature.  I have heard divorce cases that were for legislators and judges as I have told you, and children of powerful senators and sisters of governors and things of that nature, and those aren't easy.  I had some tough cases, and  everybody has not been happy with my decisions.  But I think every lawyer will tell you, that if they come in my court -- I was told when I took the job, a good lawyer wants a level playing field.  They want to know that when they come to court that they are going to get a fair trial regardless of who is on the other side.  I noticed on my bar evaluation, 40 lawyers said I favored the plaintiff, 40 lawyers said I favored the defendant.  I was rated by two or 300 that rated me.  I don't think I favor either side, I just wonder if it is the same 40 that said I favored one or the other side.  I don't know.  Those are the kind of things that's hard to deal with.  But I think about it, rather than say I'm working on it. 

I qualified the jury in Greenville, 80 or 90 jurors, every day for the last -- almost every week, sometimes another judge would do it.  But I do it mostly myself, because I was a chief judge and we moved along, and I had a good relationship.  And I just believe that some of the other lawyers would know of some of the specific instances if I have lost my temper or had any outbursts.  I just can't think of any.  It is just a difficult thing for me to deal with, unless I know the specific case or the specific instance somebody is talking about.  It is hard for me address that.

CHAIRMAN DELLENEY:  Senator Ritchie.

EXAMINATION BY SENATOR RITCHIE:

Q.
Mr. Chairman, I have had the pleasure of being before Judge Patterson on a number of cases in different counties.  And I will tell you from an administrative judge's perspective, the lawyers know that he has a stern rule in his courtroom, and to be prepared when your case comes up and be ready to go.  And I think that has been a consistent position you have taken since you've been on the bench.  And in reality, he is probably more well-known and more straight up that most of the administrative judges.  That is still a consistent position, you have not changed your way of doing business, have you?

A.
No, I have been appointed Chief Administrative Judge in Spartanburg for the next six months, so I'll be over there with you.

Q.
I didn't realize that.  I will be here the next six months, so I know that I won't be there.  I'll be in Columbia for the next six months.

A.
We work with the legislators that have to be there.

Q.
I have been before you and I've watched you on other cases.  And the committee did not know, they did not present that to us, I mean, the Citizen's Committee, but we are trying to sift through what has been presented to others.  And you know, I have personally not witnessed what they have described.  I would, just for those that have been before the judge or heard things, I admire your firmness.  It is unquestioned that you're a firm judge, but I have not heard anybody say that you are a partial judge, when I have been in the courtroom.  So sometimes firmness can be a sentiment that can be interpreted to be against your position or against an advocate.  I guess just a firm position.  Do you think that that could have happened at times, when your firmness has been misinterpreted?

A.
Well, it could have been, maybe.  But normally, I'm trying cases with the jury sitting there.  And in fact, as a Chief Administrative Judge I didn't do any -- I was not assigned nonjury weeks.  So just about everything I did was with a jury present and a record made of everything we did, for the last two-and-a-half to three years.  The chief does not assign chief administrative judges to nonjury work.  So everything I did was pretty much jury trials, and administrative work.  Now, I have been firm on continuances and things of that nature.  Getting lawyers to the courtroom is a difficult task.  Once you get them there, they are as happy as they can be, but getting them there is sometimes a difficult task.  Sometimes dockets are behind and I don't think that I do anything unreasonable, but if they don't have a real good reason, I say no and things of that nature.

Q.
And they show up?

A.
They show up.

MR. SMITH:
Mr. Chairman?

CHAIRMAN DELLENEY:
Mr. Smith.

EXAMINATION BY REPRESENTATIVE FLETCHER SMITH: 

Q.
When I appeared before the judge even in criminal cases, he doesn't let the prosecution or the defense counsel push the court around, he is very firm that way.  And I found him to be a fair sentencer and even people facing probation acknowledge, where a lot of judges could show, or be perturbed, he has been fair on that, and even given people what I call breaks on probation violations in Greenville, so he never treated me in a bad way, even before I was on the legislature or even after.

A.
Have you heard of any specific instances -- I'm not supposed to ask you a question ---- that the local committee might be addressing?

Q.
That's okay, Judge.

CHAIRMAN DELLENEY:
Judge, would you mind taking a question from our counsel, Mr. Couick?

JUDGE PATTERSON:
No, sir.

EXAMINATION BY MR. COUICK: 

Q.
A question was raised about the Citizen's Committee and their anecdotal information.  They actually called staff and gave instances and we asked if those folks that were talking to them wanted to file a complaint, and, obviously, they didn't or they would be here.  One of the concerns the persons that offered the anecdotal information, was that there may be repercussions for them filing a complaint or for offering their commentary.  For whatever reason, they choose not to file a complaint.  How important is it for a judge to be approachable if someone does have a disagreement about your temperament, should they have to resort to the Commission, the judicial screening Commission, or should they be able to come to you and see you in your chambers, not discuss the merits of the case, but be able to talk out their concerns on the management of the courtroom or whatever.

A.
They should be able to come to me and discuss it openly without any problem, and I answer my own phone, if I'm there.  I always insist that we don't let that answering machine go, somebody needs to be there.  If I'm not there today, I don't have a law clerk right now, maybe a secretary.  We answer our phones and return other phone calls. 

My door is always open to communications with any problems any lawyer has.  That's just always been my policy.  I believe in dealing straight up and direct with everyone and I have had lawyers come in and we have talked about things before.  And nothing -- I'm a very forgiving person, I think.  Nothing that ever happens in the courtroom or has previously happened, if anybody appears in front of me, that is just my way, it is behind me.  And they get the same treatment as anyone else.  It is fair and.

Q.
Judge, if a person came and approached you about a problem and left, let's say, dissatisfied, came before you on a subsequent case and asked to you recuse yourself, would you tend to recuse yourself?

A.
I would.  I would.  I had a couple of lawyers appear before me in 1991, a Mr. Norfleet from Charleston and somebody else, and when I went back down there, he asked me to recuse myself, and I recused myself from his cases, because he had testified and appeared in the committee.  Any time, if they had appeared here and they asked me to recuse myself, I've done it.

Q.
How about taking a more informal approach of coming to you in chambers, attempting to resolve a matter, if they left after having not, to their satisfaction, to resolve it, later requested that you recuse yourself in a case, would you tend to grant that request for an a recusal?

A.
Yes, I would tend to grant that request. I know of no lawyers in Greenville that I can think of that would be afraid to address with me personally on almost anything. 

CHAIRMAN DELLENEY:
Senator McConnell?

EXAMINATION BY SENATOR McCONNELL:

Q.
Judge Patterson.  I've gone back, just looking at the surveys, and everything from promptness to impartiality, everything, you get very good ratings, high ratings.  But in the three areas dealing with temperament, there is a large body of the bar, that for one reason or another, thinks that there is some problem, and I guess I'm kind of falling in line with the professor.  The Committee has asked us to look at it very closely and -- I just went back and just looked at, I mean, at things like docket control, industry, promptness, you get real good ratings.  It is just in those three, could be in the tone of the voice, or I mean -- could that cause you to pause for a minute and think that there is something, there has got to be something there that perhaps you could do better.  I went back and looked back, I even looked back straight across on the categories, and nobody got as much as dissatisfaction in those three areas as you, out of a whole host of judges, and it just indicates to me that there is something there.  It would be something that is not meant to be.  Could be the tone of the voice or something, and, I mean, does this give you any clue, in looking back, as to what possibly these people could be talking about?  Do you grant continuances if both side want a continuance?

A.
Well --

Q.
Could it be that?

A.
Senator, I wish I knew, I really do.  Socially, I have good relationship with the bar.  I just -- maybe the counsel here, if they have some more specific examples of what it is, maybe I could address that.  In the courtroom and jury trials, I just don't know if it is the tone of my voice.  I don't necessarily -- I'm not real political, I don't brag on everybody and maybe -- I know Judge Kittredge, I've seen him in the courtroom and he thanks all of the bailiffs and the clerks, and I thank them, they do a good job.  But I'm not gushing with praise for everybody, pretty much more businesslike. And I've had a lot of people, you have been a witness in cases I have had.  Maybe an attorney, I conduct myself pretty much the same way in every case, I would think, I really do.  I don't think that I change from case to case.  It doesn't depend on who the lawyers are.  That's the best I can do.  I know, and I just wish I could address specifically, what the folks are talking about, I think I could give you an answer.

MR. COUICK:
We are not aware of any specific facts, other than what has be related.  We know nothing more than what the Citizen's Committee said.  I'm in the same position as you are and the Commissioners.

SENATOR MOORE:
Mr. Chairman.

CHAIRMAN DELLENEY:
Senator Moore.

EXAMINATION BY SENATOR MOORE: 

Q.
Having been presented with this information from the Citizen's group, whomever, I certainly don't want to equate it to a married relationship.  Sometimes my wife has told me, you know, you should have done such and such, or why did you say such and such, and I'm thinking, I didn't say that, or I didn't know.  And she says, well, maybe it is the way you said it. And that may be the situation, because sometimes I am misinterpreted as being stern, to dropping my eyebrows when I'm talking and not meaning it to be.  Having given this information, I guess, what the Committee -- it is our responsibility to try to find out if there is anything, and as Judge Shaw tried to get you to search your memory and there isn't anything specific.  Would it suffice this Committee to know that you, as a very capable judge, would be much more mindful of the fact that under judicial temperament there is obviously some numbers there that spring out at us and you will propose in your mind and in those efforts to think in those terms in the future, to make sure that judicial temperament measures are at the front of your mind, when some things are going on.

A.
I will certainly have that in the front -- 

Q.
Even though you can't recall a specific?

A.
-- in the front of my mind. And I think that most of this, and I hate to blame it on anything.  I think it may stem from the conflict we had in the clerk of court's office.  I don't want to point fingers at anyone.  And Judge Pyle and I received letters from attorneys and friends of the court and things of that nature.  They just didn't know what was happening.   And they were a little bit critical of me and Judge Pyle both. 

But I was the Chief Administrative Judge, so I said I will take judgement.  Judge Kittredge wanted to go along with me.  I said, Judge Kittredge, I'm not going to let you go in and talk to the clerk, his attorney or the County Attorney about these matters, and I had received affidavits from members -- I have not received affidavits from the clerk staff and things of that nature, which I had to go discuss with the clerk personally, and I presented him with those affidavits from members of the clerk of court's office, and they were telling us what was going on and concerns that they had and they were very very serious.  And I talked to the clerk, and the County Attorney.  And then I faxed those to the Chief Justice and they took it over from there, and told us to stay out it.  We were involved in it for a week or two in negotiations from with the clerk, Judge Pyle and I finally -- we just let it go.  I hate to say it, not knowing where these statements are coming from to the Citizen's Committee, but it may stem from that, because I have read in the newspaper where the statements have been made.  And in two newspapers in Greenville, two powerful Circuit Court judges caused the clerk of court to resign.  But that was not true.  It is the judges -- we stayed out of it.  No judges were involved in it. 

There was a SLED investigation and there was a grand jury investigation called for by the solicitor and the clerk was represented by Bill Bannister, a competent criminal attorney in Greenville, and Judge Powell actually conducted the contempt hearing, and it was just a bad situation.  And I know there are no bad feelings on my part toward the clerk, but I'm not sure how the clerk, or whoever those folks and his friends may feel about me, or what may have been said.  I don't know who is saying these things, so it is very difficult for me to respond to that.  I would keep, be conscious of what we've talked about here today, and I want to continue to serving and I think I can serve the people better now than ever before, and I really do want to serving another six years. 

I have been a judge for 22-and-a-half years now, and I never tried to get -- I have given everybody a fair hearing in my opinion.  I go home and have to look at myself in the mirror at night.  And I have a conscience, and if I feel good about my decisions and I know I have been fair and not been unfair to anyone.  I don't hold any grudges.  And that's the way I've always been. 

And I think I have done my best to serve the people well, the 22-and-a-half years, and I believe I have.  And it is just very difficult to respond to something when you don't know where it is coming from.  If any of you folks ever hear of anything, or any specific instances arise, and you want to call me, I would be happy to discuss it with you.  I have jurors calling me up, after cases are over, to talk about cases, and attorneys come to me and talk about cases.  I have lawyers that want us to make comments after they try a case, young lawyers.  I try to participate with the defense trial bench.  Because lawyers are not trained to try cases.  And teaching young lawyers how to try cases now, they don't get it in the firms.  And I -- we're doing all -- we're having a seminar ar in Greenville, three judges.  And Judge Traxler and I have done it, met with younger lawyers, gave them tips on opening statements, direct examination and cross-examination, and I have a great interest in that.  And we have a seminar we are going to work on, December the 14th, and work with the younger lawyers.  And we finished up with the defense trial academy and that was a great experience.  And I'm sorry that I cannot be more specific, and I do appreciate you folks inquiring into this, I know you have an obligation to do that.  I don't mind ever answering any questions that you have.  If you have any question about a decision I make in a particular case or if you learn of anything that I have done or said or mistreated anybody, I would be happy to discuss that with you, privately or any other way, and I try to be open.  I think we have a duty to the public to, as judges, and I feel very strongly about that.  And I just wish I could address and answer your questions more specifically, but it is hard for me to address something when I don't know exactly what the complaint is. 

Q.
Judge, I just want to say it's refreshing to hear that somebody else's political controversies get into the paper in another county besides Charleston.  I want to mention one other thing, this is the judge I think who heard the 

Lucas case, and we are still fighting over the Lucas case up in the halls of this building this month?

A.
I have learned that I would rather not be in the newspapers any at all.  Sometimes you can't avoid that Senator, as you know.

Q.
That's true.

EXAMINATION BY MR. FISHER: 

Q.
Judge Patterson, you are aware of these numbers on the judicial temperament.  They are talking about the 40, the 40 --

A.
Well, the only thing I have is the bar survey.

Q.
That's what I am talking about, the lawyer's bar survey.  And you are aware of that 125 on the judicial temperament demeanor and 120 on courtesy to lawyers.  Those are the numbers, we're not talking about 40, we are talking about 125 and 120 in those two categories?

A.
Okay.  I don't have those figures in front of me, but I have looked at them.

Q.
But you are aware of the size of those numbers?

A.
I am, and I don't know -- I've forgotten exactly what the figures were on that and --

Q.
That is one of the reasons that we raised the issue is, because it is not a few people, this is a significant percentage, and we would compare it again with the other judges?

A.
Those were broken down in the four different categories.

Q.
Yes, Your Honor, yes.  This is in the lowest category, in the category that they ranked as deficient in temperament.

A.
Okay.

Q.
And that is the kind of numbers that were given to us and that are available, I'm sure, to you and to everybody else that is interested.

A.
I was thinking of 240 and 300 in civil had rated me on the civil side and maybe a fewer number on the criminal side, I'm not sure.

Q.
That is in the impartiality category.  What I am raising the awareness of is on the temperament issue, not the impartiality issue, and certainly not on the promptness or punctuality, none of those.  But on the temperament, those are the numbers.  That was again, 125 out of 368 respondents on the temperament demeanor in general, and then courtesy to lawyers, 120 out of 367. And again just far and away the largest number showing a deficiency in the temperament area.  I just wanted to make sure you are aware that that is the size of the numbers that we are looking at?

A.
Okay.

CHAIRMAN DELLENEY:
Any further questions of Judge Patterson?

BY MR. FISHER: 

Q.
I had one other.  Judge Patterson, if you would comment on the Grand Jury and the -- just for the folks that were interested in the press, the media.  Talking about having the names in the newspaper, et cetera, do you have any comments on the Grand Jury discussions with the media, as that situation with the clerk progressed?

A.
The Grand Jury discussions?  I think the proceedings in front of the Grand Jury were supposed to be secret and not public.  I didn't testify in front of the Grand Jury.  And I'm pretty much aware of all the -- the witnesses had given me affidavits, which I had given to the Chief Justice.  A lot of those people testified, and a lot of them were employees of the clerk's office.  One was our docket clerk, Elizabeth Atkins, who resigned because of problems she was having with the clerk, as I understand it.  Then other people had left.  And other employees were -- Judge Kittredge and Judge Johnson had raised serious questions about the 4D funds, and how they were spent.

Q.
Which the audit had addressed, right?

A.
The Grand Jury admonished the clerk and the way he dealt with the personnel.  They looked at it at that end.  But SLED was investigating criminal allegations, as far as I know, and nobody knows what SLED -- I don't know the results of the SLED investigation were.  I did receive a report from the Grand Jury from Solicitor Ariail and then the clerk voluntarily resigned upon the advice of Bill Bannister, his lawyer and other friends.  And certainly he didn't have to resign.  It wasn't any judges -- he could have stayed on in office and he could have run for re-election.  There is no way that we could have required him to resign. He chose to do that on his own, with the advice of counsel, based on those investigations.  I do know a lot more about that, but I think it maybe -- it's a place where I cannot discuss --

Q.
We don't need to go there.

A.
-- some of those other things that may have happened or may happen in the future, something may happen in the future.  There are just some of those things I cannot go into right now.

CHAIRMAN DELLENEY:
Any more questions?  With that, Judge Patterson, we thank you for appearing before us today and I would instruct you on the 48-Hour rule since you are unclear on that.  We issue a report.  In 48 hours, after the issuance of a report, you are free to seek pledges from legislators and have other members seek from legislators, which is usually not that pressing, if you are unopposed.

JUDGE PATTERSON:
All right.

CHAIRMAN DELLENEY:
But it is in matters where you do have opposition.  In any event, up we publish the report and 48 hours later, the report becomes the final report of this Commission.  The date and time of the 48-Hour period is on the front of that report.  So after that time, you're free to seek commitments or have other people seek commitments.  Up until the time that the report becomes final, the Commission could reconvene a public hearing, if we had some issues to discuss with you or to discuss with other witnesses.  Having said that, we thank you for appearing before us and we hope you have a safe trip back to Greenville.

JUDGE PATTERSON:
Thank you so much, Mr. Chairman.  I appreciate your Commission having me here. Thank you so much.

 (Transcript was continued under a separate executive record.)

*     *     *     *     *

CHAIRMAN DELLENEY:
Good afternoon, Judge Milling.  We have before us Judge John M. Milling, who is up for re-election to Circuit Court At-Large Seat No. 1.  Would you please raise your right hand to be sworn?

(JOHN M. MILLING WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Thank you, sir.  Do you need to make any changes to your Personal Data Questionnaire?

JUDGE MILLING:
No, sir.

CHAIRMAN DELLENEY:
Do you object to our making that questionnaire a part of your sworn testimony?

JUDGE MILLING:
I do not.

CHAIRMAN DELLENEY:
It will be done at this point in the transcript. 

PERSONAL DATA QUESTIONNAIRE

REELECTION TO CIRCUIT COURT AT-LARGE SEAT ONE

NAME:



Mr. John McKey Milling

HOME ADDRESS:

115 Oklahoma Drive, Darlington, South Carolina 29532

BUSINESS ADDRESS:
88 Public Square, Post Office Drawer 5l9





Darlington, South Carolina 29540.

E-MAIL ADDRESS: 

jmillingj@scjd.state.sc.us

TELEPHONE NUMBER:
(home): (843) 393-7853





(office): (843) 393-4083

2.
Date and Place of Birth: June 6, 1948, at Georgetown, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on July 26, 1969, to Gail Stokes Milling.  Never divorced.


Children:  Jonathan McKey Milling, age 29, Attorney; David Lee Milling, age 26, Doctor–Internal Medicine Residency Program MUSC; and Helen Dodson Milling, age 22, Sales Associate, Foot Hills Country Store (opening August, 2003).

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


(a)
S. C. Army National Guard: December 22, 1969, to December 21, 1976: E5; Honorable Discharge


(b)
U. S. Army Reserve: February 11, 1977, to November 24, 1983: Cpt.



Honorable Discharge

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Clemson University: Bachelor of Arts, Political Science, with Honors, 1966-1969;


University of South Carolina School of Law, Juris Doctor, 1970-1973.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to practice in South Carolina, 1973.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

University of South Carolina: 1970-1973


Member of the Society of Wig and Robe and S.C. Law Review.  Participated in the research and authorship of “The 235 Housing Program in Action: An Empirical Examination of its Administration and Effect on the Homeowner-Participant in the Columbia, South Carolina, area.”  This was published in the Law Review Journal.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
Attendance at CLE Seminars 1997- 15.75 hours; 1998- 12.50 hours;


(b)
Attendance at annual Circuit Court Judges Conferences in 1999, 2000, 2001 and 2002;


(c)
Attendance at National Judicial College – General Jurisdiction course, April 3-14, 2000;


(d)
SCTLA Convention in 1999, 2000, 2002;


(e)
Annual Criminal Law Updates 2000, 2001, 2002;


(f)
West Law Training and Lexis-Nexus Training – 2001.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Participated in panel presentation of recent Court decisions during the 2000 Annual Conference of the S.C. Solicitor’s Association, October 1-4, 2000.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None, other than through Law Review as previously identified.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.



All Courts in South Carolina, November 3, 1973;



Federal District Court of South Carolina, April 1, 1974;



Fourth Circuit Court of Appeals, May 1, 1995;



Supreme Court of the United States of America, March 17, 1997.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

(a)
Greer & Chandler: Associate with A. Lee Chandler and Benny R. Greer in their partnership from 1973 until 1976, when Chief Justice Chandler (Ret.) was elected Circuit Court Judge for the Fourth Judicial Circuit.

(b)
Greer & Milling: Partner in this firm from 1976 until 1988 when Judge Greer (Ret.) was elected Family Court Judge of the Fourth Judicial Circuit.

(c)
Milling Law Firm, P.A.: sole practitioner in successor firm to Greer & Milling.  Involved with the general practice of law.


Chief areas of practice: Personal injury claims, construction claims, Workers’ Compensation cases, real estate matters, Probate matters, utility law, issues relating to construction and application of certain legislative enactments, criminal law, corporate law, divorce and family law, and School law.

(d)
Part time Assistant Solicitor for Darlington County: Served in this capacity from 1977-1980; served again beginning October 1, 1997, to February 10, 1999.


(e)
Part time Assistant Public Defender: 1985 and Part time Chief Public Defender from 1986 to l988 and 1994 to 1997.


(f)
Town Attorney: Served as town attorney for Town of Lamar and Town of Society Hill from 1989 until February 10, 1999.


(g)
Darlington County School District: served as attorney for the District from July 1988 until June 30, 1996.

15.
What is your rating in Martindale-Hubbell?  If you are currently a member of the judiciary, list your last available rating.  AV

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Am presently serving as Circuit Court Judge, At-Large Seat One, having been elected February 10, 1999.  This is a Court of general jurisdiction in civil and criminal matters.  Do not hear Family Court matters.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Kim Austin v. John M. Trask, Jr., John M. Trask, III, and Greenway Corporation, d/b/a Carolina Buggy Tours, 1997-CP-07-187

Erik J. Cooper v. John M. Trask, Jr., John M. Trask, III, and Greenway Corporation, d/b/a Carolina Buggy Tours, 1997-CP-07-208 and

Pamela J. Garcia v. John M. Trask, Jr., John M. Trask, III, and Greenway corporation, d/b/a Carolina Buggy Tours, 1997-CP-07-209.  These three (3) cases were consolidated for trial and tried in Beaufort County during the term of May 31, 1999.  All three (3) plaintiffs alleged causes of action for civil conspiracy, malicious prosecution, abuse of process, invasion of privacy, intentional infliction of emotional distress and defamation.  In addition, Plaintiff Austin, brought a cause of action against the Defendant Trask, Jr, for civil assault.  Defendant’s Motions for Directed Verdict was granted as to all causes of action, except for malicious prosecution and Austin’s civil assault.  The jury returned verdicts for each of the plaintiffs for actual and punitive damages for the malicious prosecution causes of action, as well as for the civil assault cause of action additionally asserted by Plaintiff Austin.  A hearing was held following the trial as to punitive damages and the same were found to be appropriate.  The defendants made post trial motions in each case for a new trial absolute or, in the alternative, a new trial nisi remittitur.  These were denied.  The defendants thereafter moved for reconsideration, as well as renewing again their post trial motions.  I granted the motion for new trial nisi remittitur, and reduced the actual damage and punitive damage awards.  The plaintiffs agreed to the remittitur.  No Motion to Alter or Amend was made as to the remittitur.  Thereafter, the defendants appealed.  The Court of Appeals has affirmed, in Opinion Number 2002-UP-259, filed April 4, 2002.

(b)
Elayne Thomas Ann Scott (Brunson) v. John Q. Brunson, Sr., Trustee trust for Robert Ashley Brunson, u/w of Muldrow McCoy Brunson, 1999-CP-43-756.  The plaintiff was formerly married to Ashley Brunson, and they are the parents of one (l) child.  They separated in 1978.  In 1983, Brunson was convicted of trafficking in drugs and absconded and has not been seen or heard from since that time.  A divorce was granted to the plaintiff on April 10, 1992, which decree provided for child support.  Eventually the plaintiff obtained a judgment against Brunson in the amount of Forty two thousand, two hundred sixty two and 82/l00 ($42,262.82) for unpaid child support.  Brunson’s father, Muldrow McCoy Brunson, died on September 7, 1995, and made certain provisions for his son by way of a trust set up in his Will.  The plaintiff filed suit against her former husband’s trust interest and moved for summary judgment.  I granted the summary judgment ruling that Brunson had received a vested interest in the subject property and that his interest was subject to creditors’ claims.  The Court of Appeals affirmed by Opinion Number 3538 filed July 29, 2002, and currently cited as 2002 W.L. 1733815 (S.C. App. 2002).

(c)
Universal Benefits, Inc. v. James H. McKinney, 1997-CP-43-1185.  The plaintiff originally sued the defendant, a former employee, to enforce a covenant not to compete.  Subsequent thereto, the plaintiff’s attorney filed a motion to be relieved.  The Honorable Howard T. King granted the motion and ordered plaintiff to obtain new counsel and be prepared for trial by August 2, 1999.  On August 23, 1999, the Honorable Alison Lee held a roster meeting, which the plaintiff did not attend.  The defendant then moved to dismiss the case based upon the failure to prosecute.  Judge Lee granted this motion, and her order was served on the plaintiff’s managing officer on August 30, 1999.  The plaintiff neither filed a Motion to Reconsider or an appeal from Judge Lee’s order.  The plaintiff thereafter on February 2, 2002, moved to set aside Judge Lee’s order, pursuant to Rule 60(b)(4), SCRCP.  By Order dated March 17, 2000, I denied the Motion, finding Judge Lee’s Order was not void.  The Court of Appeals affirmed, in Opinion Number 3469, filed March 25, 2002, and cited as 561 S.E.2d 559. (S.C. App. 2002).

(d)
State v. Roywickus Cade, 1999-GS16-473.  The defendant was charged with armed robbery of a convenience store in Darlington County.  He was tried separated from the other two (2) co-defendants and was found guilty of the charge.  In his appeal, he challenged the sufficiency of the indictment and, thus, the jurisdiction of the Court.  He alleged the indictment was defective because it did not sufficiently allege that he took the money with the intent to permanently deprive the owner of it.  He also alleged the Court erred in admitting evidence of his participation in a carjacking prior to the robbery.  The State’s evidence was that it was the same car used as the getaway vehicle in the subsequent armed robbery at the convenience store.  The Court of Appeals affirmed my rulings and the conviction in Opinion Number 2002-UP-196 filed March 14, 2002.

(e)
The State v. Jacinto Antonio Bull, 1998 GS16-1492 (Felony DUI), 1998 GS16-1349 (Reckless Homicide), 1998 GS16-1182 (DUS), 1999 GS16-2289 (ABHAN), and 1999 GS16-2290 (ABHAN).  The jury found the Defendant guilty on all charges, except one (l) count of ABHAN.  At the trial of the case, the defendant moved to suppress the evidence of the blood test, arguing that the State failed to comply with S.C. Code Ann. Section 56-5-2950(g)(1991), which required the State to provide a defendant with a written report prior to trial indicating the time the blood test was performed.  The report contained the time and date the blood was drawn, but not the date the blood was actually analyzed.  I ruled that the testing began when the blood was drawn and that providing that information complied with the Statute.  The Court of Appeals affirmed my ruling in Opinion Number 3481 filed April 22, 2002, and cited as 564 S.E.2d 351(S.C. App. 2002).

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  Yes, I unsuccessfully ran for Darlington County Council in 1980.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Prior to entering law school, upon graduation from Clemson University in 1969, I taught history at Junior High School in Fort Mill, South Carolina, from 1969 to 1970.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  Darlington County rents an office building from my wife for my Chambers.  Congressman Spratt also rents space for his local office in the same building.  These are the only potential conflicts which might arise.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes. It is my understanding that I was named as a party to a suit in Federal Court, when I served, in the early 1980’s, on the Board of Grievances and Discipline.  I was never actually served.  This came to my attention during the last screening process.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?


I have attended the S.C. Trial Lawyer’s Convention on August 1-4, 2002, and was provided registration fee and lodging.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Darlington County Bar Association – held position of President in 1991;


(b)
South Carolina Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Elder – Darlington Presbyterian Church;


(b)
Member Darlington Kiwanis Club – resigned upon election to Judiciary;


(c)
Board member and Treasurer of Grove Hill Cemetery, a non-profit corporation.  Resigned upon election to Judiciary.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.



I believe all pertinent information has been disclosed.

48.
Personal References:


(a)
William B. McCown, III



P.O. Box 502, Darlington, S.C. 29540

(843) 395-1956


(b)
Reverend Dr. Olin M. Whitener, Jr.



311 Pearl Street, Darlington, S.C.29532
(843) 393-4851


(c)
A. Lee Chandler



P.O. Drawer 9, Darlington, S.C. 29540
(843) 393-1442


(d)
Benny R. Greer



106 Min Lou Circle, Darlington, S.C. 29532
(843) 393-1288


(e)
Ray M. Clanton



P.O. Drawer 51, Darlington, S.C., 29540 
(843) 393-2861.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  John M. Milling

Date:  August 21, 2002

CHAIRMAN DELLENEY:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused primarily on nine evaluative criteria, which would include a survey of the bench and bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics law; a search of newspaper articles in which your name might appear; a study of the previous screenings, and a check for economic conflicts of interest.  We have received one affidavit filed in opposition to your election, and one witness here to testify.  Do you have a brief opening statement that you would like to make?

JUDGE MILLING:
Mr. Chairman, I appreciate the opportunity to come and be before you and I appreciate your willingness, and the members of this Committee, to dedicate yourself to this service that you provide to our state, and I appreciate the type of system that we have that provides the opportunity for people to come TO you when they have concerns.  Thank you.

CHAIRMAN DELLENEY:
Thank you, Judge Milling, if you would at this time answer any questions that our counsel, Ms. Crawford, will have for you.

MS. CRAWFORD:
Good evening, Judge.  Mr. Chairman, members of the Commission, I have a few procedural matters to take care of.  Judge Milling has provided a sworn statement with detailed answers to over 30 questions regarding the judicial conduct, constitutional qualifications, office administration and temperament was provided to all Commission members.  It is included in your notebooks.  I have no concerns with this statement and I would ask those questions be waived at this public hearing today and that the statement be entered into the public record at this time.

CHAIRMAN DELLENEY:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

John McKey Milling

Address:

115 Oklahoma Drive, Darlington, South Carolina, 29532.

Home Telephone:
(843) 393-7853

Work Telephone:
(843) 393-4083

E‑Mail Address:
jmillingj@scjd.state.sc.us

1.
Why do you want to serve another term as a Circuit Court Judge?  I have enjoyed the opportunity I have had to serve in my first term.  I find the work interesting, as well as challenging.  This position is one where, hopefully, we provide a positive exposure to the judicial system and leave the litigants feeling they have been fairly treated, regardless of the outcome.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  No plans at this time.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications are only permitted as they relate to scheduling and administrative matters and emergencies.  The judge should ensure that all parties are aware of any communication and be afforded an opportunity to respond.  The Judge may also sign ex parte orders approving expenses as provided by Statute relating to defense of indigents.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I do not automatically recuse myself when lawyer-legislators appear before me.  My former associate and I have not practiced together since approximately 1992, so I do not automatically recuse myself from civil or criminal trials in which he is involved.  I will disclose prior relationships to lawyers who may not know.  If falls within the Canon, I will recuse.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If my impartiality might reasonably be questioned, I would recuse myself.  If a litigant had no reasonable basis, after disclosure, to think my impartiality would be affected and was making the motion because not really ready to go to trial, I would probably not grant it, as to grant would not be fair to the other party.  My practice is to review Canon 3(e); if party is really concerned, then I will recuse myself.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I treat those just as I would treat a matter in which I was involved.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I accept invitations to events such as conventions sponsored by the Bar Association, Trial and Defense Lawyers’ Associations, Solicitors’ Association and activities related to them, but not from individuals or firms having matters before me.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would follow the reporting requirements set forth in Canon 3(D).

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?  No.

13.
How do you handle the drafting of orders?  In certain cases, I instruct counsel to prepare a proposed Order and send it to the other for review and comment.  In matters taken under advisement, I generally instruct both counsel to submit and exchange support documents and Orders for my review prior to rendering my decision.  I often prepare the Order in a matter under advisement after reviewing the submittals.

14.
What methods do you use to ensure that you and your staff meet deadlines?  My secretary keeps a log of Orders outstanding and follows up on reminding attorneys to submit Orders within the time period I have instructed.  She also keeps on her calendar those reports which must be filed within a certain time frame.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I am not a judicial activist. However, a judge may be required to determine public policy in appropriate situations, such as whether or not a contract provision violates a public policy and also to determine if action claimed to be public policy impinges on the inherent authority of the judicial branch.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I will participate in CLE’s and on educational panels, if requested, as well as give talks for Law Day or similar programs.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  Yes. I attempt to leave the trial in the Court Room and do research and jury charges at a time that does not interfere with family time.  When holding Court out of Circuit for an extended period, I try to be more attentive on the weekends.  Hopefully, I am successful.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a. Repeat offenders:

This depends somewhat on the nature of the repeat offense and the time between offenses.  In general, repeat offenders are sentenced somewhat more severely, but each case is looked at individually.

b. Juveniles (that have been waived to the circuit court):

I would first consider a rehabilitative sentence, but since the transfer of jurisdiction involves the very serious crimes, then mandatory minimum sentences may apply. If available, and appropriate, I first consider shock incarceration and Y.O.A. sentences.

c. White collar criminals: 

I look at the factual situation and if it appears appropriate that a period of incarceration is required, then I will impose an active jail sentence.

d. Defendants with a socially and/or economically disadvantaged background:

This is a factor I consider in mitigation, but I do not consider it outside of other factors such as age, prior record, nature of crime, and affect of the criminal activity on the victims.  When probation given, require completion of GED and attendance at vocational rehab, as well as alcohol/drug services and community service.

e.
Elderly defendants or those with some infirmity:

This is another factor to consider, but is not controlling.  It again will be considered, along with the prior record, nature of crime, and affect of the criminal activity on the victims.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  I would if the parties had no objection, and it did not appear that my impartiality might reasonably be questioned.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  I feel that a judge should be patient, dignified and courteous to those involved in the legal system so that the participants will feel they have been fairly treated, and that the outcome is not affected by any bias or prejudice on my part.  I always attempt to comply with the standards set out in Canons 3A, 3B and 3C.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  As set out in Canons 2 and 4, we are always to conduct our extra-judicial activities so they do not cast reasonable doubt on our capacity to impartially act as a judge, demean our judicial office or interfere with the proper performance of our judicial duties.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  It is never appropriate to display anger in the Court Room, and it adversely affects the whole process.  Generally, Defendants, parties and attorneys behave courteously, if treated that way.  If a situation becomes particularly frustrating, it can be resolved by a brief recess.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  The only funds spent at this time are those for postage in connection with submitting the application material.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No, as to both questions.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  JOHN M. MILLING

Sworn to before me this 21st day of August, 2002.

Notary Public for South Carolina

MS. CRAWFORD:
The candidate's Personal Experiences Statement is also included in your notebook.  I do note for the record, that based on the information contained in Judge Milling's PDQ, Judge Milling continues to meet the constitutional requirements in this position regarding age, residency, and years of practice.

EXAMINATION BY MS. CRAWFORD: 

Q.
Judge Milling, I believe you have been on the bench since February of 1973?

A.
That is correct.

Q.
Could you tell the Commission about your experience on the bench thus far and have you enjoyed the experience?

A.
I have enjoyed the experience and the opportunity to serving in this capacity.  I find that, in general, what we do is as stimulating.  However, as those of you who are attorneys and have tried cases know, that some of the cases that we deal with from our experiences, are just the same as experiences that you have as trial attorneys.  I have enjoyed the opportunities that I have had to go to the various different counties and hold courts in those counties, and I have been very well treated by all of the clerks and the other staff who assist me.  It has been an enjoyable experience for me.

Q.
Judge Milling, could you tell the members of the Commission what you think the appropriate demeanor of a judge should be?

A.
When I first started trying some cases back in the 1970's, I might have thought demeanor meant the meaner that you were, the better judge you were from some of the ones that I had to try cases in front of, just picking fun at them. I think one of the things we have to be as judges, we have to be even keeled.  There are things that are going to happen during the trial of a case, whether it will be witnesses who do something, often times, simply because they do not understand. 

And so I think that as judges, we need to keep a calm demeanor and to try to be facilitators, so that the defendants and the plaintiffs -- so that the prosecution and defense have the opportunity to bring their cases and to present the issues as they see them to a jury, so when the day is done, whether the parties feel like they have gotten what they wanted out of a case, that they at least feel like they had their chance to present their case to the jury, even if they are dissatisfied as to how the jury has seen the evidence that is presented to them. I feel that we need to be sort of the individual who sets the tone so that they feel like they are having a chance to fairly present their case and that nobody is taking advantage of anyone else.

Q.
Thank you, Judge.  We discussed this at the personal interview.  In question 30 of your PDQ, you indicated your wife owns the building in which your chambers are located in which your chambers are located, and that Darlington County rents that space from your wife?

A.
That's correct.

Q.
Could you explain this arrangement to the Commission?

A.
Yes.  There has not been a resident Circuit Judge in Darlington County from around 1984, when Chief Justice Chandler went on the Supreme Court in and as y'all are aware, there were office spaces for the judiciary on the fourth floor of the Darlington County Courthouse.  Just   during the course of the time, administrative offices have taken over the spaces that were available for judges.  And the only one who has an office in the courthouse, are Judge Murdock our resident Family Court judge and Judge Marvin Lawson, our probate judge.  Judge Baxley and myself have offices that are outside of the courthouse, just because there is no other space.  The building that I was practicing in prior to being elected is immediately across the square or across the street from the courthouse and it was set up so that it would be well suited for judicial offices as well as my practice office.  Also there is space in it that Congressman Spratt has got his local office.  And so when I was elected, I went before council and said, I have this building, and if you are interested in renting it from me, I will be interested in renting to you.  I presented council with an appraisal that was prepared during that period of time and we've had that arrangement since I have been on the bench.

MS. CRAWFORD:
Thank you, Judge.  At this time I would like to go over the affidavit.  And if you would have a seat, we will let Mr. Paul come forward. 

CHAIRMAN DELLENEY:
Mr. Paul, would you raise your right hand to be sworn?

 (ALEXANDER PAUL WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN DELLENEY:
Would you answer any questions Ms. Crawford would have for you?

MR. PAUL:
Yes, sir. 

MS. CRAWFORD:
Mr. Chairman and members of the Commission as we have briefly discussed, before, Mr. Alexander Paul has filed an affidavit of complaint against Judge Milling.  He is here to testify.  The complaint should be in your notebooks, as well as the brief summary of the issues and the comprehensive memo.  I would like to summarize the issues for the record and then give Mr. Paul a chance to briefly elaborate on his complaint, to answer any questions, then allow Judge Milling a chance to respond, if he so desires.  Initially, I need to point out that the misconduct that Mr. Paul alleges, occurred prior to Judge Milling's election to the bench.  This was between '89 and '94.  Judge Milling served as the attorney for the plaintiffs, the Cribbs, in an action to open a road crossing.  This is the Cribbs versus Paul in Darlington County.  Mr. Paul was initially representing himself, pro se, and he was represented, I believe, by at least two other counsel during this period.  Mr. Paul alleges the following:  No. 1, that Judge Milling was a member of a group that conspired to obtain the portion of the Cribbs' farm and develop and sell lots around on the property; No. 2, Judge Milling harassed Mr. Paul for a bond of $20,000 during the appeal in 1991 and “to pay a $1,000 for his mistake in 1994.”  No. 3, Judge Milling failed to timely notify Mr. Paul of a hearing that was scheduled and that later Judge Milling failed to forward to Mr. Paul's attorney, a copy of the final disposition of the matter and; No. 4, Judge Milling intended to deplete Mr. Paul's financial resources.  Mr. Paul, is this a correct summary of your concerns?

MR. PAUL:
That is a summary of my concerns.  And I think I best leave it at that at the present time.

MS. CRAWFORD:
You are welcome to give any specific examples of action or behavior of Judge Milling that indicated unethical behavior, or you can wait for questions, that is your option.

CHAIRMAN DELLENEY:
Of course, your affidavit is sufficient, that is up to you.

MR. PAUL:
I think that due to the circumstances and security reasons, I would -- have presented you with sufficient evidence, then I will leave it at that, but I will be glad to answer any questions that you might have for me.  Please don't limit any questions you have, I want to answer them while I'm here.

MS. CRAWFORD:
Yes, sir.

MR. PAUL:
This is a very serious matter to me, and I believe it whole heartily.

MS. CRAWFORD:
I have a couple of questions, Mr. Paul. 

EXAMINATION BY MS. CRAWFORD: 

Q.
Can you explain to the Commission why you did not bring these matters to their attention during Judge Milling's initial screening in 1998?

A.
There was no notification.  I did not know that at the time that it was coming up.  Although I had called the screening committee or someone here and asked them to notify me when Mr. Milling was to come up.  I had learned that he was to come up prior to that, that is the reason I called the screening committee.  I did not have any information, there was nothing in the Florence Morning News, nothing in the Darlington News and Press, I believe it was at that time, that I know of.  And I called them and verified it.

Q.
Yes, sir.  As to what I can gather, these matters were also the subject of two complaints that you have filed with the Supreme Court and the Board of Commissioners on Grievances and Discipline.  And it is my understanding that both of these complaints were dismissed; is this correct?

A.
I believe that is correct.

MS. CRAWFORD:
Thank you, Mr. Chairman.  I have no further questions of Mr. Paul at this time.  I would like to point out a couple of matters for the record.  I have talked to most of Mr. Paul's witnesses, other parties and attorneys involved in this matter, the summary of their conversations are in your notebooks.  A couple of them have provided written responses as well.

MR. PAUL:
I would like to answer some questions on there if they would.

MS. CRAWFORD:
Yes, sir.

CHAIRMAN DELLENEY:
Does any member of the Commission have any questions of Mr. Paul? 

MR. FREEMAN:
I do.

CHAIRMAN DELLENEY:
Professor Freeman.

EXAMINATION BY MR. FREEMAN: 

Q.
Mr. Paul, do you believe that Judge Milling is or ever has been involved in organized crime?

A.
According to the information I had received, he has been in involved in these things in the past.

Q.
Specifically, organized crime?

A.
The way it was put to me, Mr. Milling has been known to do these things.

Q.
And how do you understand the phrase organized crime?  What does that phrase mean to you?

A.
Participating with a group of other members to inflict or take something from someone else or inflict harm on them, and in this case, it was to take something from me.

Q.
And have your lawyers in the matter, Mr. Causey -- did Mr. Causey and Ms. Holloway represent you in the matter?

A.
Mr. Causey, yes, sir, he did represent me in a sense and Ms. Holloway was just there.

Q.
Was she one of your lawyers, too?

A.
Yes, sir.

Q.
Would they know about the organized crime that Judge Milling was involved in?

A.
Mr. Causey was not – Ms. Halloway would, but I'm not -- I didn't get the information directly from Ms. Halloway.

Q.
She would know though, in your opinion?

A.
I couldn't say that.

Q.
Well, would you believe her to be an honest person?

A.
I don't know.  She was on there for a brief time.

Q.
Would you believe Mr. Causey to be an honest person?

A.
According to what I understand, he must not be.

Q.
Because he doesn't support your position?

A.
And the information came from him and, he doesn't support my position, from what I understand.  A lot of the information came from him.

Q.
Mr. Jay Lucas was involved too? 

A.
I don't think Mr. Lucas.  All I know is, Mr. Lucas had questions as to why the order was written the way it was written.  He was baffled.  He did not understand why it was written, an ambiguous order written the way it was written.

Q.
Do you believe him to be an honest man?

A.
I don't know.

CHAIRMAN DELLENEY:
Any other members of the Commission have any questions of Mr. Paul?  Well, all right.  Thank you, Mr. Paul.

MR. PAUL:
Please.  No more questions?  There is so much to be said, so much to be talked about.  I have pictures to show you.  I have maps to show you, but if that is sufficient.

CHAIRMAN DELLENEY:
I believe your affidavit covers your position pretty well.  There being no other -- Just a quick question or two please.

SENATOR MOORE:
Mr. Chairman, does everybody have the affidavit? 

EXAMINATION BY SENATOR MOORE: 

Q. 
Mr. Paul, when you say the ruling by Judge Woodrow Lewis was being appealed, Judge Milling continued to harass me for a bond of $20,000 with a notice of motion.  Is that what you said in your affidavit?

A.
Yes, sir, they were asked.

Q.
Well, what do you mean continued to harass me for a bond?

A.
Well, they threatened to put me in jail and then Mr. Causey came back and said, Mr. Paul, you won't go to jail, because you -- I told him I didn't have the $20,000.

Q.
And you say Judge Milling deliberately tried to cause you harm by notifying you less than 24 hours before the hearing, but you were represented by attorneys, right?

A.
When Mr. Causey resigned the case, and that is what he done, he quit the case.  I didn't -- I would -- if I received the notice, it was like today and tomorrow, the hearing, or it was one -- and lots of times, one of the main things, it was always before, lots of times it was before a holiday, right before a holiday.  And at the time they were harassing me about these -- this material, Judge Cunningham wrote the order and put it in their box, and said now, Mr. Paul, you give this stuff back to these people.  I took it and I put it at their yard.  I didn't enter the property.  I put it at their yard to be picked up.  They were supposed to pick the material up and if it was any damage to the material, to the things.  They was supposed to report back to the judge within 30 days and Mr. Milling brought me back before, I believe, Judge Lawson and wanted me to pay for any damage to the material after it had been left out there for -- I don't remember now, but a couple of years. 

Q.
Mr. Paul, didn't the court tell you you had to post the bond, not Mr. Milling?

A.
That is correct, but who -- I'm not.

Q.
He filed charges?

A.
The court didn't.  I don't know who it is that told me, that the court didn't -- I was told that I had to post a $20,000 bond or I would face stiff injailment [sic].

SENATOR MOORE:
I have no other questions, Mr. Chairman.

CHAIRMAN DELLENEY:
Thank you, Senator Moore.  Any further questions of Mr. Paul?  Judge Shaw?

EXAMINATION BY JUDGE SHAW:

Q.
Mr. Paul, when you got the order from this case, did you appeal it?

A.
Did I appeal it?

Q.
Yes.

A.
Yes, sir.

Q.
You did appeal it?

A.
I'm not sure I understand what are you saying?  Say it one more time.  When I got the order --

CHAIRMAN DELLENEY:
Did your lawyer appeal that order?  Was Mr. Causey your lawyer at the time?

MR. PAUL:
The original order.

CHAIRMAN DELLENEY:
You appealed it, pro se, Okay.  Yes, he did appeal it.

BY JUDGE SHAW: 

Q.
What happened to the appeal when you appealed it?

A.
Which order?

Q.
The order that you are unhappy about? 

A.
I am unhappy about -- the reason I'm here, is because -- I don't want to -- is because these lawyers, and one of them is not named, I don't believe, plotted to take my property, deplete me, and keep me in court, and if you look at those papers you will see.  Keep me in court until they had siphoned my funds away.  They knew --

MR. COUICK:
Mr. Paul, it might be helpful if you would just answer Judge Shaw's question first, and then maybe elaborate. I think he is asking a very specific question.  The question was:  Did you appeal an order to the Supreme Court?

MR. PAUL:
I have appealed an order to the Supreme Court.

MR. COUICK:
Did the Supreme Court rule on your appeal?

MR. PAUL:
They didn't know, if I remember -- they didn't consider it something to that effect.  I don't remember just how it read. 

MR. COUICK:
They dismissed the appeal?

MR. PAUL:
They dismissed the appeal.

JUDGE SHAW:
So they do not change the outcome?

MR. PAUL:
No, sir.  Thank you very much, I hope that I answered it correctly.

JUDGE SHAW:
That was my question.

CHAIRMAN DELLENEY:
Any further questions of Mr. Paul? 

MR. PAUL:
Any further questions from me you say?

CHAIRMAN DELLENEY:
I was asking the Commission if they had anything further.

MR. PAUL:
Thank you.

CHAIRMAN DELLENEY:
It doesn't appear to be any more questions for Mr. Paul.  Thank you, Mr. Paul.

MR. PAUL: 
Please look those papers over.

JUDGE SHAW:
We will. 

MS. CRAWFORD:
Thank you, Mr. Paul.

CHAIRMAN DELLENEY:
Thank you, Mr. Paul. 

MS. CRAWFORD:
Mr. Chairman, I would like to call Judge Milling back.

CHAIRMAN DELLENEY:
Judge Milling, you are still under oath.

JUDGE MILLING:
Yes.

BY MS. CRAWFORD:

Q.
Mr. Milling, you are welcome to respond to this if you would like, or, otherwise, I could get on to the housekeeping issues.

A.
Ms. Crawford, the only technical thing I would like to clear up is that this matter was determined by the courts.  There was a public road running through the property that Mr. Paul purchased and when he purchased the property, he plowed it up.  So the action I brought was in essence to re-open a road that Judge Lewis had found do be a public road.  And that was the nature of the lawsuit.  I have provided to Ms. Crawford, for the benefit of the Commission, copies of responses that I had filed with the Commission on grievance and discipline back when this matter came up originally, as well as, I believe, I have provided an appendix or some portion of the appellate record that has the outstanding orders in it.  I would not have any response beyond that.

CHAIRMAN DELLENEY:
Any further questions from the Commission? 

BY MS. CRAWFORD:

Q.
If I could go over a few housekeeping issues.  Judge Milling, have you sought or received the pledge of any legislator prior to this date?

A.
No, ma'am.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No, ma'am.

Q.
Have you contacted any members of this Commission?

A.
No, ma'am.

Q.
And do you understand the 48-Hour rule?

A.
Yes, ma'am.

MS. CRAWFORD:
Mr. Chairman, I note that “the Pee Dee Citizen's Committee recommends the Honorable John M. Milling for re-election to the position of the Circuit Court Judge in the state of South Carolina.  As a result of its investigation and previous interviews with Judge Milling, the Committee recommends the candidate without reservation” and then they attached their report from 1998 as well.  Without objection, I would ask that the Citizen's Committee Report be entered into the record.

CHAIRMAN DELLENEY:
It will be done at this point without objection.

MS. CRAWFORD:
Mr. Chairman, I have no further questions.

CHAIRMAN DELLENEY:
Does any of the members of the Commission have any further questions of Judge Milling?  Mr. Paul. I would like to thank you for taking time off from your schedule to come and be with us here today.  We will take under consideration the matters that you have brought before us, as well as your affidavit and the supporting documentation.  Judge Milling, I would like to thank you for coming and appearing before us today and offering for re-election.  You understand the rules of the screening committee and you understand the 48-Hour rule.

JUDGE MILLING:
Yes, sir.

CHAIRMAN DELLENEY:
You understand that up until the report is issued and then 48 hours later it becomes the final report of the Commission.  But up until that time are you not allowed to seek commitment from anyone or have anyone seek commitments for you.  Of course, up until the time that the report becomes final, the Commission could reconvene a public hearing  and recall you as a witness; it could call other folks as witnesses, because nothing is final until that report becomes final.

JUDGE MILLING:
Yes, sir.

CHAIRMAN DELLENEY:
And with that I would like to thank you for being here and hope all of you have a safe trip back home.

JUDGE MILLING:
Thank you, very much.

(Transcript was continued under a separate executive record.)

(Concluded at 6:34 p.m.)
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PERSONAL DATA QUESTIONNAIRES AND SWORN STATEMENTS OF JUDICIAL CANDIDATES WHO WERE NOT REQUIRED TO APPEAR BEFORE THE JUDICIAL MERIT SELECTION COMMISSION AT PUBLIC HEARINGS ON DECEMBER 2 AND 3, 2002, PURSUANT TO S.C. CODE SECTION 2-19-40:

PERSONAL DATA QUESTIONNAIRE

REELECTION TO COURT OF APPEALS, CHIEF JUDGE, SEAT 5

NAME:



Kaye G. Hearn

HOME ADDRESS:

1100 Oak Street, Conway, S.C. 29526

BUSINESS ADDRESS
P.O. Box 438, Conway, S.C. 29528-0438

TELEPHONE NUMBER:
(home):  (843) 488-1988


(office):  (843) 915-8980

2.
Date and Place of Birth:  January 30, 1950, at Delaware, Ohio.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on February 16, 1980, to George M. Hearn, Jr.


Divorced by decree dated November 13, 1978; R. Howard Grubbs; desertion for a period of one year.


Child:  Kathleen Wrenn Hearn, age 14.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Bethany College, 1968-72; B.A., History, magna cum laude;


Edinboro College, 1973-74 (left the Master’s Degree program in Political Science to attend law school)


University of South Carolina School of Law, 1974-77; J.D., cum laude

University of Virginia, L.L.M., 1998

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1977

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Bethany College: (1968-1972)

Member, Who’s Who in American Colleges and Universities

History honorary, president

Senior follow in History Department

Recipient, History Prize

Recipient, Heinz Award (scholarship for study abroad)

Association of Women Students; vice president

Resident Assistant

Alpha Xi Delta sorority, rush chairman, and president

Cheerleader, captain

USC Law School: (1974-1977)

Member, Wig and Robe

Member, International Law Moot Court Team (team won regional 
competition and advanced to semi-final round of national 
competition)

Legal writing instructor

Research assistant to Prof. Randall Bell

American Jurisprudence Award, Conflict of Laws

Recipient, Coleman Karesh Scholarship

10.
Briefly describe your continuing legal or judicial education during the past five years.

I have been a frequent CLE presenter in South Carolina.  I recently completed a three-year term on the CLE Commission.  In June of 1996, I entered the University of Virginia Graduate Program for Judges in June of 1996, and spent two summers in Charlottesville taking a variety of courses including Legislation, Comparative Law, and Law and Economics.  I completed my thesis in the Spring of 1998 and received my L.L.M. degree in May 1998.  I am an active member of the Conference of Chief Judges and a member of the Executive Board.  I have been a member of the Education Committee for the past two years.  Presently, I am Chair of the Education Committee and am responsible for planning and coordinating our four-day educational seminar which will be held in San Antonio in November of 2002.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?


I have been a presenter at over 60 CLEs in South Carolina. Some of the programs I have participated in as a presenter are listed below: 

(1)
Hearsay Rule in the Family Court, Columbia, S.C., Jul. 21, 1979.

(2)
Order Writing for Circuit Judges, Columbia, S.C., Aug. 1979.

(3)
Order Writing for Family Court Judges, Columbia, S.C., Nov. 16, 1979.

(4)
Appellate Court Writs, Columbia, S.C., Jun. 19, 1980.

(5)
Order Writing for Law Clerks, Columbia, S.C., Aug. 1980.

(6)
Order Writing for Law Clerks and Staff Attorneys, Columbia, S.C., Aug. 1981.


(7)
Rules and Procedures of the Family Court, S.C. Trial Lawyers Convention, Hilton Head, S.C., Aug. 20, 1981.

(8)
Appellate Advocacy Brief Writing, Greenville, S.C., Apr. 2, 1982.

(9)
Appellate Advocacy Brief Writing, Charleston, S.C., May 1982.

(10)
Appellate Advocacy Brief Writing, Florence, S.C., Jun. 25, 1982.

(11)
Appellate Advocacy Preservation of the Record, Columbia, S.C., Jul. 15, 1983.

(12)
Opinion Writing for Appellate Judges, Columbia, S.C., Oct. 1983.

(13)
Separation and Antenuptial Agreements, Columbia, S.C., Oct. 12, 1984.

(14)
Effective Order Writing, Columbia, S.C., Dec. 6-7, 1984.

(15)
Order Writing, New Family Court Judges' School, Columbia, S.C., Feb. 28, 1985.

(16)
Order Writing, Bridge-the-Gap, Columbia, S.C., Mar. 1985.

(17)
Order Writing, Bridge-the-Gap, Columbia, S.C., Aug. 1985.


(18)
Complex Issues in Family Court, Statutory Update, Alimony Perspective, and Co-Moderator, Columbia, S.C., Nov. 19-20, 1987.

(19)
Practical Problems in Legal Ethics, Columbia, S.C., Dec. 1987.

(20)
Order Writing, New Family Court Judges' School, Columbia, S.C., Jul. 21-22, 1988.


(21)
Children's Rights, SCDSS Family Violence Conference, Columbia, S.C., Mar. 19-20, 1990.

(22)
Judge's Perspective on Adoption, Columbia, S.C., Apr. 6, 1990.

(23)
Domestic Relations, Bridge-the-Gap, Columbia, S.C., Aug. 1990.

(24)
Domestic Relations, Bridge-the-Gap, Columbia, S.C., Mar. 1991.

(25)
The Future of Families in the Courts, Greenville, S.C., Apr. 4, 1991.

(26)
Domestic Relations, Bridge-the-Gap, Columbia, S.C., Aug. 1991.


(27)
Order Writing, New Alimony Statute, Abuse and Neglect, Contempt, and Moderator, New Family Court Judges' School, Columbia, S.C., Aug. 27-28, 1991.


(28)
Domestic Violence, Magistrates JCLE, Columbia, S.C., Nov. 8, 1991.


(29)
Domestic Relations, Bridge-the-Gap, Columbia, S.C., Mar. 1992.


(30)
Adoption, Abuse and Neglect, and Moderator, New Family Court Judges' School, Columbia, S.C., Jul. 28-29, 1992.


(31)
Separation Agreements, Columbia, S.C., Dec. 1992.


(32)
Domestic Relations, Bridge-the-Gap, Columbia, S.C., May 17, 1993.


(33)
The Future of the Family Court, S.C. Trial Lawyers Convention, Hilton Head, S.C., Aug. 18, 1993.


(34)
Suppression Hearings in Family Court, Solicitors' Conference, Myrtle Beach, S.C., Oct. 4, 1993.


(35)
How the Family Court is Using ADR and Mediation in the Courtroom, S.C. Bar Mid-Winter Meeting, Charleston, S.C., Jan. 21, 1994.


(36)
Domestic Relations, Bridge-the-Gap, Columbia, S.C., Feb. 28, 1994.


(37)
Juvenile Delinquency, Family Court Judges' School, Columbia, S.C., Jun. 24, 1994.


(38)
Family Court Rules, Columbia, S.C., Jul. 29, 1994.


(39)
Waiver Hearings, Family Court Bench/Bar Seminar, Columbia, S.C., Aug. 19, 1994.


(40)
Domestic Relations, Bridge-the-Gap, Columbia, S.C., Mar. 6, 1995.


(41)
Domestic Relations, Bridge-the-Gap, Columbia, S.C., May 16, 1995.


(42)
The Hot Evidentiary Issues Under The New Rules, The Judicial Conference, Columbia, S.C., Aug. 24, 1995.


(43)
Judicial Perspective on Briefs and Oral Arguments, Ethical Issues Facing Family Law Practitioners, Columbia, S.C., Dec. 19, 1995.


(44)
Domestic Relations, Bridge-the-Gap, Columbia, S.C., Mar. 5, 1996.


(45)
The Future of Appellate Courts, Seminar for New Appellate Court Judges, Columbia, S.C., May 1, 1996.


(46)
Preserving The Trial Record, Circuit Court Judges Seminar, Fripp Island, S.C., May 1996.


(47)
Preserving The Trial Record, The Judicial Conference, Columbia, S.C., Aug. 22, 1996.


(48)
Ethics:  A View From the Bench, S.C. Public Defenders' Conference, North Myrtle Beach, S.C., Sep. 30, 1996.


(49)
A View From the Bench, Ethics For Family Law Practitioners, Columbia, S.C., Dec. 10, 1996.


(50)
Appellate Writs & Motions Practice, S.C. Bar Mid-Winter Meeting, Charleston, S.C., Jan. 25, 1997.


(51)
Family Law Update, The Judicial Conference, Columbia, S.C., Aug. 22, 1997.


(52)
Perspectives on Judging, S.C. Student Trial Lawyers Association, Columbia, S.C., Oct. 1, 1997.


(53)
The Rules of Evidence and The Dead Man’s Statute, S.C. Probate Judges Conference, Myrtle Beach, S.C., Oct. 13, 1997.


(54)
Automatic Stay, Petitions for Supersedeas, Family Court Seminar, Conway, S.C., Oct. 21, 1997.


(55)
Appellate Ethics Update, Ethics Seminar, Columbia, S.C., Nov. 14, 1997.

(56)
Order Writing, Probate Judges Conference, Columbia, S.C., Feb. 26, 1998.


(57)
Important Rules of Appellate Practice, S.C. Practice and Procedure Update, Columbia, S.C., Mar. 20, 1998.


(58)
Comparative Negligence Developments, S.C. Tort Law Update, Columbia, S.C., Sep. 25, 1998.


(59)
Preserving Evidentiary Matters on Appeal, Winning Evidence, Columbia, S.C., Feb. 19, 1999.

(60)
Appellate Issues, Court of Appeals Bench/Bar seminar, Columbia, S.C., Oct. 22, 1999.

(61)
Appellate Issues, Bridge the Gap, Columbia, S.C., May 2000.

(62)
Appellate Issues, Family Court Bench/Bar seminar, Columbia, S.C., Dec. 1, 2000.

(63)
Appellate Issues, Bridge the Gap, Columbia, S.C., Mar. 12-14, 2001.

(64)
Issue in Comparative Negligence, 2001 South Carolina Tort Law Update, Columbia, S.C., Sep. 28, 2001.

(65)
Appellate Issues, Ring out the Old, Ring in the New, Columbia, S.C., Dec. 21, 2001.

(66)
Appellate Issues, Bridge the Gap, Columbia, S.C., May 13-15, 2002.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

(a)
S.C. Appellate Practice Handbook (S.C. Bar CLE 1985), Contributing Author;

(b)
Marital Litigation in S.C., Roy T. Stuckey F. Glenn Smith (S.C. Bar CLE 1997), Editorial Board

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  Admitted to practice before the State Courts of South Carolina in 1977.  Also admitted to practice before the Federal District Court and Fourth Circuit Court of Appeals in 1980.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1977-1979:

Law clerk to the Honorable J.B. Ness, Associate Justice of the S.C. Supreme Court;

1979-1985:

Associate and partner in firm which eventually became, Stevens, Stevens, Thomas, Hearn & Hearn

1985-1995:

Family Court Judge for the Fifteenth Judicial Circuit (Chief Administrative Judge from 1987-1995)

1995-1999:

Judge, S.C. Court of Appeals

1999-present:

Chief Judge, S.C. Court of Appeals

15.
What is your rating in Martindale-Hubbell?  If you are currently a member of the judiciary, list your last available rating.  BV as of May 1986.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a different type of judgeship, please answer questions based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Yes; 
1986-1995 Family Court Judge;

1995-1999 Judge, Court of Appeals;

1999-present Chief Judge, Court of Appeals.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Davenport v. Cotton Hope Plantation Horizontal Property Regime, 325 S.C. 507, 482 S.E.2d 569 (Ct. App. 1997) (en banc), aff’d as modified, 333 S.C. 71, 508 S.E.2d 565 (1998);

(b)
Spahn v. Town of Port Royal, 326 S.C. 632, 486 S.E.2d 507 (Ct. App.1997), aff’d as modified, 330 S.C. 168, 499 S.E.2d 205 (1998);

(c)
Fernanders v. International Pavilion, 330 S.C. 470, 499 S.E.2d 509 (Ct. App. 1998), cert. denied, (Feb. 5, 1999);

(d)
State v. Hamilton, 327 S.C. 440, 486 S.E.2d 512 (1997), cert. denied, 525 U.S. 904 (1998)

(e)
Cothran v. Brown, 350 S.C. 352, 566 S.E.2d 548 (en banc) (Ct. App. 2002), reh’g denied July 29, 2002.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had as a judge other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  None, other than occasional employment during school.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  I was sued for divorce by my first husband in 1978.  The action was uncontested.  I was also sued in my capacity of Bar Examiner in the case of John V. Crangle v. Board of Law Examiners of South Carolina, et al.  The case was dismissed.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code Ann. § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code Ann. § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code Ann. § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code Ann. § 8-13-700 provides, in part, that “No public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A

39.
S.C. Code Ann. § 8-13-765 provides, in part, that “No person may use government personnel, equipment, materials, or an office building in an election campaign.” Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


South Carolina Bar Association


Conference of Chief Judges:



Member, Executive Board (2001-present);



Education Chair, Executive Board (2001-present).

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  None.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


1984-1986: Member, South Carolina Board of Bar Examiners.

48.
Personal References:

(a)
Thomas C. Brittain, Hearn, Brittain & Martin, P.A.


4614 Oleander Drive, Myrtle Beach, S.C. 29577

(b)
Rev. Julian “Tripp” Jeffords, Rector, St. Paul’s Episcopal Church


710 Main Street, Conway, S.C. 29526


(c)
Terry E. Richardson, Jr., Richardson, Patrick, Westbrook & Brickman



P.O. Box 1368, Barnwell, S.C. 29812

(d)
Delane Stathes, Vice President, First Citizens Bank


P.O. Box 706, Conway, S.C. 29528

(e)
George L. Williams, Jr., McKeiver’s Funeral Home, Inc.


P.O. Box 34, Conway, S.C. 29528

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Kaye G. Hearn

Date:  September 3, 2002

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Kaye G. Hearn

Address:

P.O. Box 438, Conway, South Carolina

Home Telephone:
(843) 488-1988

Work Telephone:
(843) 915-8980

E‑Mail Address:
khearnj@scjd.state.sc.us

1.
Do you plan to serve your full term if reelected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications really are not much of a problem at the appellate level.  We have procedures in place to handle emergency motions and petitions for supersedeas.  My office staff is trained on how to screen telephone calls for ex parte communications.  I receive numerous letters, particularly from inmates, but those are always turned over directly to our clerk of court, Ken Richstad.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I recuse myself whenever there is a possibility that my impartiality might be questioned.  I maintain a list of standing disqualifications which is frequently updated.  With a nine-member court, it is not difficult for another judge to substitute, even at the last minute, if a disqualification is discovered belatedly.  

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would defer to granting the motion.  Even though I might not feel that my impartiality would be affected, if a party believes I would be less than fair, I would recuse myself.  

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I accept only ordinary social hospitality.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If I were to receive information that a judge or an attorney may have committed a violation of the Code of Judicial Conduct or the Rules of Professional Conduct, I would definitely take appropriate action which might include direct communication with the lawyer or judge.  If I had knowledge that a violation had been committed by a judge or lawyer, I would contact that appropriate authority governing judicial or lawyer discipline.  

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How do you prepare for cases that come before you?  At the Court of Appeals we have a very thorough procedure for preparing for cases.  The authoring judge receives the transcript and briefs several months in advance of hearing the case.  At the same time, an attorney on our central staff is also assigned the case.  After both the judge and the staff attorney have read the case, a conference is scheduled for discussing how the case should be written up.  My law clerks have also read the case by the time of the conference and participate in the discussion with the staff attorney.  Based on that conference, the staff attorney prepares a written document called a Prehearing Report which is often in the form of a draft opinion.  That Prehearing report is sent to the other two judges who serve on the panel which hears the case.  Prior to going to Columbia for a term of court, I read all my cases, read the other two panel members’ cases, and review all the Prehearing reports.  Before court, I conduct a lengthy chambers conference of all cases on which I will vote.  During this conference, which usually last several hours, my three clerks and I discuss each case that is to be heard by our panel.  Once we arrive in Columbia for court, the first day is devoted to conferencing all the cases on our roster for that week with the two other panel members and their law clerks.  Thus, there is substantial preparation for hearing cases at the Court of Appeals.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I consider myself a strict constructionist of statutory law.  I also feel very strongly that all judges should be bound by precedent.  I am not a judicial activist in any way, however some decisions do ultimately turn on a policy decision.  Often, those cases are sent directly to the South Carolina Supreme Court.  When a policy decision must be made in one of our cases, I endeavor to make that decision based on what I can glean is the public policy of our state as expressed in legislative history and in prior decisions by the South Carolina Supreme Court.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I have always been extremely active in CLEs in South Carolina.  I have been a presenter at more than 60 CLES since I began to practice law.  I also speak frequently at civic meetings and such events as Girls State because I believe it is important to educate the public about our very fine judicial system.  I am an active member of the Conference of Chief Judges, an arm of the American Bar Association whose membership is composed of chief judges across the country.  I have served on the Education Committee for the Conference for the past two years and am presently serving as Chair of the Education Committee.  As Chair, I am responsible for organizing the educational portion of our upcoming conference in San Antonio, Texas.

14.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  Any demanding job presents opportunities for stress on one’s family.  I am fortunate to have a lawyer-husband who is keenly aware of the demands of my position and completely supportive of me.  My mother has lived with us since the birth of our daughter and has been a tremendous help to me in maintaining a balance between work and family commitments.  I am very actively involved in my church and find that maintaining my spiritual side helps greatly in relieving stress.  Finally, although I believe that a judge must abide by the canons of ethics 24 hours of every day, I try very hard to be a normal wife and mother when I am not working.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  I am a member of the Executive Board of Conference of Chief Judges.  I am also Chair of the Education Committee of the Conference of Chief Judges.  I recently ended a three-year term on the South Carolina CLE Commission.  I am presently a member of the USC Law School Partnership Board, the Judicial Council, and the Nelson, Mullins, Riley, & Scarborough Center for Professionalism.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a. The use and value of historical evidence in practical application of the Constitution: 

I would consider historical evidence in reaching any decision on the practical application of the Constitution, but would not consider it controlling.

b. The use and value of an agency’s interpretation of the Constitution:  I would consider the opinion of an agency in interpreting the Constitution but would not consider it controlling.  

c. The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:  I believe that documents produced contemporaneously with the Constitution should be given the greatest weight because they provide an insight into the intention of the drafters.  

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  It is plenary in nature.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  All grants of authority, including that of local governments, flow from the plenary power of one of the three branches of government.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes. 

22.
Have you written any scholarly articles?  I wrote a thesis as a part of the L.L.M. program at the University of Virginia, from which I graduated in 1998.

23.
What do you feel is the appropriate demeanor for a judge?  A judge should reflect sincere interest in matters before the court and should be extremely well prepared for every case.  A judge should conduct himself or herself in a calm and dignified manner and should be polite and courteous to litigants, lawyers, court personnel, and the public.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  The rules apply 24 hours a day, seven days a week.

25.
Is there a role for sternness or anger with attorneys?  While trial judges may sometimes need to present a stern countenance to maintain control in the courtroom, there is rarely, if ever, a place for sternness at the appellate level.  There is never a place for anger by a judge in a courtroom.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  No money has been expended at this point in time. 

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No. 
30.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No. 

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No. 

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes. 

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Kaye G. Hearn

Sworn to before me this 3rd day of September, 2002.

Notary Public for S.C.

* * * * * * * 

AMENDED PERSONAL DATA QUESTIONNAIRE

RE-ELECTION TO CIRCUIT COURT OF THE FIFTH JUDICIAL CIRCUIT, SEAT 3

NAME:



G. Thomas Cooper, Jr.

HOME ADDRESS:

1 Sycamore Place, Camden, SC  29020

BUSINESS ADDRESS: 
P.O. Box 192, Columbia, SC  29202

TELEPHONE NUMBER:
(home): (803) 432-5455





(office): (803) 576-1783

2. Date and Place of Birth:  November 2, 1940, Wilmington, DE (raised in South Carolina)

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Hope Howell Cooper, on September 1, 1979; Director of Administration, Carolina Cup Racing Association


Divorced:  7/21/78, Patricia D. (Cooper) Russell, Family Court, Fifth Judicial Circuit, Desertion for a period of one (1) year (prior to Separation for One (1) Year Statute).


Children:  Sloane Cooper Ellis, age 35, Homemaker; Sarah Riley Cooper, age 33, Realtor; Patricia D. Cooper, age 29, Webmaster


Step-daughters:  Hope B. Langley, age 43, Real Estate Paralegal; 
Martha B. Jones, age 41, Art Teacher; Lisa B. Adams, age 39, Artist.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


1958-63
Clemson University B.S.


1963-66
George Washington University LL.B.


Harvard Law School – Program of Instruction for Lawyers (1972-Criminal Law)

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1967


District of Columbia, 1967

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Clemson – Tennis Team, Block “C”; Fraternity President; High Court Attorney


George Washington University Law School – American Law Student Association Delegate to the ABA; Phi Delta Phi Legal Fraternity; Legislative Assistant to Congressman Tom F. Gettys, Fifth District South Carolina

10.
Briefly describe your continuing legal or judicial education during the past five years.

01/06/95, Limited Liability Companies

02/11/95, The Nuts & Bolts of a Construction Project

06/02/95, Annual Meeting: Consumer Law Section

10/13/95, NC/SC Construction Law Seminar

02/02/96, S.C. Campaign Finance Law

05/16/96, ADR Awakening 1996, Southeast ADR

04/25/96, Circuit Court Civil Mediation

01/24/97 Limited Liability Companies

09/25/97, Premises Liability

06/11/98, Current Developments in Real Estate

06/11/99 Probate, Estate Planning and Trust

06/12/99 Alternative Dispute Resolution

1/21/2000, Criminal Law Update


2000-2002 All JCLE Seminars

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Yes.


1981 
“Arbitration or Litigation”, Lecturer, South Carolina Bar CLE


1993 
“Alternative Dispute Resolution”, Panelist

1995 
“The Nuts and Bolts of a Construction Project”, Program Coordinator, South Carolina Bar, CLE


1995
“New Circuit Court Arbitration Rules”, Panelist

I was a member of the American Arbitration Association National Arbitration Training Faculty.  From 1996-2000, I traveled around the United States giving one (1) day seminars to new AAA arbitrators.  All of these seminars qualified for a CLE credit in the States where CLE is mandatory.  I was paid a per diem and expenses to conduct these seminars.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


State of South Carolina Supreme Court, April 13, 1967


U.S. District Court, South Carolina, April 13, 1967


U.S. District Court, District of Columbia, June 22, 1967


U.S. Supreme Court, September 18, 1972


U.S. Fourth Circuit Court of Appeals, April 15, 1974

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1968-70, Partner – West, Holland, Furman & Cooper


1971-74, G. Thomas Cooper, Jr., Attorney at Law


1971-74, Assistant Solicitor, Kershaw County


1974-76, Associate Probate Judge, Kershaw County


1975-77, Partner – West, Cooper, Bowen & Smoot


1977-85, Senior Partner – Cooper, Bowen, Beard & Smoot


1985-95, The Cooper Firm


1995-2000, Partner – Cooper & Todd, LLP


2000-Present – Resident Judge, Fifth Judicial Circuit, Seat 3


2002 - Chief Administrative Judge for Common Pleas


2003 - Assigned as Chief Administrative Judge for General Sessions


My practice began in 1967 as a general practice concentrating on real estate, family law and Plaintiff’s work.  When my partner, John West, was elected Governor in 1970, the firm broke up and I went out on my own.  I became an Assistant Solicitor for Kershaw County and continued my general practice.  In the 1970’s my practice involved corporate representation, personal injury and other forms of civil litigation.  When John West left the Governor’s office in 1974, we formed a new firm with the intention of establishing a statewide practice with offices in Camden, Columbia and Hilton Head.  We started acquiring statewide work when John was named Ambassador to Saudi Arabia.  After his departure, the firm continued into the 1980’s and I eventually returned to a sole practice.  About 1977, I started an active construction law practice.  I continued the general practice in Camden and Columbia with a focus on real estate, business torts and estate planning.  My concentration, however, was on construction law.  From the mid-1980’s I devoted a substantial amount of time to arbitration and mediation work with the American Arbitration Association and the court mandated pilot projects in Florence and Richland Counties.

15.
What is your rating in Martindale-Hubbell?  If you are currently a member of the judiciary, list your last available rating.  Rating:  AV.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


1975-1978
Assistant Probate Judge for Commitments, Kershaw County, appointed January 1975.


2000–Present
Resident Judge, Fifth Judicial Circuit, Seat 3


2002-Present
Chief Administrative Judge for Common Pleas, Fifth Judicial Circuit


2003-

Assigned as Chief Administrative Judge for General Sessions, Fifth Judicial Circuit

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
City of Newberry v. Newberry Electric Cooperative, Inc., Case No.: 99-CP-36-0422. Opinion No. 3517L;


(b)
Quay Drakeford v. New South, Inc., Case No.: 00-CP-28-548;


(c)
Phillip H. Milner, D.O. v. S.C. State Budget and Control Board Office of Insurance Services, Employee Insurance Program, Case No.: 01-CP-40-5234;


(d)
Cross Keys Against National Garbage Organization (CKANGO), Hal Stribling, Sandra S. Satterfield v. S.C. Department of Health and Environmental Control, and Republic Services of Kentucky, LLC, Case No.: 02-CP-40-0215;


(e)
Fred A. Cole v. Marlene J. Anderson, Case No.: 02-CP-40-482.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


Kershaw County Council, 1990 – 2000, Elected.

25.
List all employment you have had while serving as a judge other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  Yes, in 1984 I was an unsuccessful candidate for the South Carolina Senate; in 1992, I was an unsuccessful candidate for the South Carolina House of Representatives.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  No.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  N/A

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.



In 1990, I was sued as a member of the Kershaw County Council by the NAACP in United States District Court for alleged violations of the Voting Rights Act.  This case led to the establishment of single member districts for Kershaw County Council.


In 1996, I was sued in New York as an investor in a fraudulent limited partnership action. This case involved a limited partnership known as Kenbee Management, which was the subject of an Administrative Order by Secretary of State Miles banning the sale in South Carolina of further interests in Kenbee Management for securities violations.  This matter is on an inactive docket in New York and I have retained counsel to represent me. New York procedural statutes allow cases to stay on an inactive basis until one party or the other files a Notice to Prosecute.  The Complaint alleges a claim for approximately $12,000 which I will vigorously defend if the matter ever comes to trial.  I invested and lost a comparable amount in this fraudulent limited partnership. 



In 2002, I have been sued (a complaint was filed) by an inmate/client at the Department of Mental Health for conspiracy to keep him at the Department.  The South Carolina Attorney General is handling the matter.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code §2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.


Yes.  For the 1997, 1998 and 1999 Sessions of the Legislature I was employed as a contract lobbyist (part time) for the South Carolina Trial Lawyers Association.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  $0.00

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Kershaw County Bar Association (1967-Present) President 1970;


(b)
South Carolina Bar Association (1976-Present) (Fee Dispute Committee, 1978-84 and Legislative Affairs Committee, 1986-90);


(c)
American Bar Association (1997-Present).

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Camden Country Club, President (1976-77);


(b)
Congaree Land Trust President (2000), Associated Charities, Director (1987-Present);


(c)
Springdale Hall Club, Secretary and General Counsel (1990-2000);


(d)
Palmetto Club;


(e)
Camden Rotary Club, Paul Harris Fellow (1985-2000).

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


From July through December 1999, I sat as Chairman of an arbitration panel in Raleigh, North Carolina.  Hearings were conducted over a period of fifty-four (54) days.  This case is still incomplete in that the final order has not been issued.  The case involved attorneys from New York, Alabama, Massachusetts, and Texas.  Approximately twenty-eight (28) witnesses’ testimony was taken, electronic displays of evidence were used and approximately 2,000 exhibits were submitted.  As Chairman, and the only attorney on the panel, it became my responsibility to conduct the discovery and hearings in an orderly and fair process for all parties concerned.  Because of the confidential nature of arbitration, I am unable to disclose the names of the parties.  I anticipate this matter to be closed within the next 30-45 days.  This is the latest and most complex of several multimillion multi-hearing day arbitrations which I have conducted on behalf of the American Arbitration Association in the past five years.  I feel that this experience uniquely qualifies me to sit as a member of the Circuit bench in South Carolina. 

48.
Personal References:


(a)
Mr. Samuel R. Small, President and Chief Executive Officer



First Palmetto Savings Bank



Post Office Box 430, Camden, S.C. 29020

(803) 432-2265


(b)
Former Governor John C. West



P.O. Drawer 13, Hilton Head Island, S.C. 29938
(843) 785-4300


(c)
Mr. Robert V. Hunt, Financial Consultant, Hilliard Lyons



909 E. Washington Street, Greenville, S.C. 29601
(864) 467-0007


(d)
Pierce W. Cantey, Jr., CPA



CANTEY, TILLER, PIERCE & ASSOCIATES



Post Office Box 862, Camden, S.C. 29020 

(803) 432-1436


(e)
Mr. R. Max Ford, President, Midlands Printing Company



1117 Broad Street, Camden, S.C. 29020

(803) 432-8295

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  G. Thomas Cooper, Jr.

August 29, 2002

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Full Name:


G. Thomas Cooper, Jr.

Address:


#1 Sycamore Place, Camden, S.C. 29020

Home Telephone:

(803) 432-5455

Work Telephone:

(803) 576-1783

E‑Mail Address:

gcooperj@scjd.state.sc.us
1.
Why do you want to serve another term as a Circuit Court Judge?  At this stage of my career, I can think of nothing I would rather do than what I am doing.  I enjoy my work.  I enjoy the intellectual challenge and the variety of situations that confront me every day.  I enjoy the people I work with and being in a position to serve the citizens of South Carolina.  This position was a dream of mine for many years and now that it has happened, I could not be happier.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4. Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Pursuant to Canon 3 of the Code of Judicial Ethics, Section (B)(7), I do not allow or participate in ex parte communications with parties or attorneys.  However, my position as Chief Administrative Judge for the 5th Judicial Circuit requires me to communicate with attorneys regularly for scheduling and administrative purposes.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Pursuant to Canon 3 of the Code of Judicial Ethics, Section (E), I will recuse myself from all matters that involve former law partners.  As Chief Administrative Judge for the 5th Judicial Circuit, I regularly see lawyer-legislators in my court.  Recusal is not a practical option or no judge could preside in their cases.  If bias is raised as an issue, I will deal with it.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would give great deference to the party who raised the issue of bias or prejudice unless I know that the concern is disingenuous and raised for the purpose of delay or “judge shopping”.  In most, if not all, cases I would recuse myself.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would recuse myself unless the involvement was truly “de minimus”.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  Pursuant to Canon 4 of the Code of Judicial Conduct, I will accept only “ordinary social hospitality” as allowed by Section (D)(5)(c).  With attorneys this means only modest occasions of food, meals, or beverages, usually with groups.  I have not and will not dine or otherwise socialize with parties or attorneys that have matters pending before me.  I accept invitations for meals and/or lodging from the South Carolina Trial Lawyers Association, the South Carolina Defense Trial Lawyers Association, the Richland County Bar Association and the Kershaw County Bar Association.  I am always conscious of the “appearance of impropriety” when in the company of attorneys.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Pursuant to Canon 3 of the Code of Judicial Ethics, Section (D), I would either “take appropriate action” or report the misconduct, depending on my degree of knowledge of the misconduct.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?  No.

13.
How do you handle the drafting of orders?  Simple orders I draft myself, or with the help of my clerk.  In the case of complex orders, I usually ask both sides to submit proposed orders on disk from which I can edit.  For the majority of cases, I make an independent decision and ask the prevailing party’s attorney, by letter, to prepare a draft order according to specifics set forth in the letter and copy all attorneys involved in the case.

14.
What methods do you use to ensure that you and your staff meet deadlines?  Although we have few deadlines, we calendar all events in writing.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  My job is to enforce and, on occasion, to interpret the law as written.  I have no public policy agenda.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  As Chief Administrative Judge for the 5th Judicial Circuit, I do not have time to engage in activities of this nature.  I have spoken to a few groups about my job and the justice system and hope to do more in the future.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  No.  I have a loving, understanding wife and all of our children are grown and independent.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:  Most offenders I see are repeat offenders.  I tend to be harder on repeat than first time offenders, but I always try to fit the punishment to the particular crime.  Juveniles (that have been waived to the circuit court):  I usually want juvenile offenders to learn something from the process.  I may be more lenient or try to devise an alternate sentence if I think the juvenile can be rehabilitated and learn to obey the rules of society. 

c.
White collar criminals:  I have little sympathy for while collar criminals.

d.
Defendants with a socially and/or economically disadvantaged background:  Socially or economically disadvantaged backgrounds are no excuse for criminal behavior.  Persons in socially or economically disadvantaged neighborhoods need to be safe and free from crime and criminal elements should be removed from their midst.  I do not give much consideration to reducing a sentence based on a defendant’s background.

e.
Elderly defendants or those with some infirmity:  Depending on the crime and all other factors, I give some consideration to advanced age and/or infirmity.  I think I have to do this in consideration of the length of sentence and the ability of the Department of Corrections to deal with the defendant.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Probably not.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge needs to be patient, understanding, tolerant, and willing to listen.  He or she needs to maintain a sense of equilibrium in dealing with litigants and their attorneys.  He or she should be dignified, yet courteous to litigants, jurors, witnesses and all others with whom the judge deals in an official capacity.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  I believe they apply 24-7.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.  Frustration is common, impatience tempting, but never anger. 

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ G. Thomas Cooper, Jr.

Sworn to before me this 29th day of August, 2002.

Public for South Carolina

* * * * * * *

PERSONAL DATA QUESTIONNAIRE

REELECTION TO THE CIRCUIT COURT FOR THE 14TH JUDICIAL CIRCUIT, SEAT 2

NAME:



Mr. Jackson V. Gregory

HOME ADDRESS:

42 Sheffield Avenue, Beaufort, S.C. 29907

BUSINESS ADDRESS:
Post Office Drawer 1128, Beaufort, S.C. 29901

E-MAIL ADDRESS:

jgregoryj@scjd.state.sc.us

TELEPHONE NUMBER:
(home): 843-525-0988





(office): 843-470-5244

2.
Date and Place of Birth:  March 15, 1941, at Charlotte, North Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on June 14, 1996, to Marjorie J. Gregory.


Divorced:  I was the moving party in a divorce action filed in Beaufort County.  The grounds for the divorce were “one year continuous separation.”  The date of the divorce was May 31, 1992


Children:  Frances E. Gregory, age 30.  Communications Coordinator for Newspaper National Network in New York City; Hallie L. Gregory, age 28.  She was a Senior Account Executive with US. Suburban Press in New York City.  Presently she is doing temp work; Anna J. Gregory, age 22.  She is employed by Aramark Corp., a food service company as director of marketing at UNC-Chapel Hill for campus cafeterias, etc.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


U.S.C., Columbia, 1959-60, transferred to Clemson;


Clemson University, 1960-64, BS in Agricultural Economics Degree;


U.S.C. School of Law, 1964-67, Juris Doctor Degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, September 13, 1967.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  None.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
I have attended most, if not all of the seminars for Circuit Court Judges.


(b)
I have also attended some on a voluntary basis at S.C. Trial Lawyers, and


(c)
S.C. Defense Lawyers annual meetings.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


S.C. District Court, September 13, 1967.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1967-68


Law Clerk to Honorable Bruce Littlejohn, Associate Justice, S.C. Supreme Court;


July 1968 – March 31, 1969
Associate in Law Office of Roy McBee Smith, Spartanburg, S.C. General Practice of Law.


April 1, 1969 – 1981
Associate of James P. Harrelson, Esquire, Walterboro, S.C., and partner in law firm of Harrelson & Gregory.  General Practice of Law.


1981 – June 30, 1991
Sole practitioner in Walterboro.  General Practice of Law.


July 1, 1991 to present
Circuit Judge.

15.
What is your rating in Martindale-Hubbell?  If you are currently a member of the judiciary, list your last available rating.  “BV”

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Resident Circuit Judge, 14th Judicial Circuit, Seat #2, July 1, 1991 to present.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
529 S.E.2d 758, Becker v Wal-Mart Stores;


(b)
344 S.C. 315, 543 S.E.2d 278, Roof v Swanson, et al.;


(c)
517 S.E.2d 449, Duncan v Hampton County School District #2.;


(d)
544 S.E.2d 634, Toomer, et al. v Norfolk Southern Railway Co., et al.;


(e)
Unpublished Opinion No. 2002-UP-022The State v Phinizy Heyward.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


S.C. House of Representatives, District 121, 1980-1991.

25.
List all employment you have had while serving as a judge other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  See attached letter

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Beaufort County Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:


(a)
Paul H. Infinger, Esquire


(b)
Bernard McIntyre, Esquire


(c)
James S. Gibson, Jr., Esquire


(d)
Dale Akins, Esquire


(e)
Gloria Godwin, Vice President, Wachovia 

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Jackson V. Gregory

August 30, 2002

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Jackson V. Gregory

Address:

Post Office Drawer 1128, Beaufort, South Carolina 29901

Home Telephone:
(843) 525-0988

Work Telephone:
(843) 470-5244

E‑Mail Address:
jgregoryj@scjd.state.sc.us

1.
Why do you want to serve another term as a Circuit Court Judge?  I enjoy the work and feel that I can serve effectively.

2.
Do you plan to serve your full term if reelected?  My present plan is to serve three years of the new term and retire on July 1, 2006 when I’ll be 65 years of age.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  They are not allowed except as to routine scheduling matters.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I do not believe the fact that a lawyer-legislator appears before me is by itself grounds for recusal.  I have no former associates or law partners that appear before me.  I do have former law clerks appear before me, but do not think recusal is necessary.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would always grant such a motion if a party has any good reason to make such a request

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would recuse myself if my spouse, a relative or even a friend.  I always recuse myself in cases where attorneys who appear before me, or that I know socially are involved as a party.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I make it a practice not to accept individual gifts from attorneys or law firms.  I have attended law firm Christmas parties or social functions at attorneys’ homes.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge? I would follow the Code of Judicial Conduct and inform the appropriate authority.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?  No.

13.
How do you handle the drafting of orders?  I normally request proposed orders from the attorneys involved.  If I made ruling from the bench I usually request the prevailing attorney to prepare the proposed order.  Sometimes I draft orders myself or with the assistance of my law clerk.  Always, opposing attorneys are furnished copies of orders submitted by attorneys.

14.
What methods do you use to ensure that you and your staff meet deadlines?  We spend a lot of time and effort following a case until the order is signed and filed.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I do not see myself as a “judicial activist”.  As a trial court judge, I do not set or promote public policy other than do what I think is right in a case that is before me.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I have no immediate plans to undertake any activities which might improve the legal system.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)? How do you address this?  I do not feel that serving as a judge is any more stressful than most other high level positions.  I recognize that it can be stressful at times, and try to balance the competing interests.  My children are self sufficient.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:

They must be treated more harshly than first offenders.  I frequently tell first offenders that if they are back, they will not get the same consideration.

b.
Juveniles (that have been waived to the circuit court):

I would tend to give some consideration to an offender’s youth.  However, if a child is waived up to Circuit Court it must involve an extremely serious crime.

c.
White collar criminals:

I believe the system has treated them with too much leniency.  Frequently these cases come before me as negotiated pleas with the agreement of victims.

d.
Defendants with a socially and/or economically disadvantaged background:

I do not believe a person can use this as an excuse.  I also believe that a person should not be given more time because of not having advantages of a good home and supportive parents.

e.
Elderly defendants or those with some infirmity:

Not an excuse, but has to be taken into consideration when crafting an appropriate sentence.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Not unless all parties were in agreement for me to hear the case.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge should be polite but in control.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Yes as to politeness.  Outside the courtroom or chambers, a judge has no right to always be in control.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.  Because a judge in passing sentence or issuing a ruling is acting as an instrument of the state.  Anger is a personal emotion and not appropriate.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None thus far.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  Yes, but only to assist me in preparing this application.  My judicial letterhead has not been used.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Jackson V. Gregory

Sworn to before me this 30th day of August, 2002.

Notary Public for South Carolina

 * * * * * * *

PERSONAL DATA QUESTIONNAIRE

REELECTION TO CIRCUIT COURT FOR THE 15TH JUDICIAL CIRCUIT, SEAT 2

NAME:



Ms. Paula H. Thomas

HOME ADDRESS:

178 Alston Road, Pawleys Island, S.C. 29585

BUSINESS ADDRESS:
715 Prince St., P.O. Box 421270, Georgetown, S.C. 29442

E-MAIL ADDRESS:

Circuitrider525@aol.com

TELEPHONE NUMBER:
(home):
(843) 237-2021





(office):
(843) 545-3030

2.
Date and Place of Birth:  October 20, 1957, at Sumter, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on May 25, 1985, to Don Stanley Thomas.


Never divorced.


Children:  James Austin Thomas, age 16; Kristen Lee Thomas, age 13; and Kelly Ann Thomas, age 13.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina, 1976-1979, BIS;


University of South Carolina, 1979-1981, Med;


University of South Carolina, School of Law, 1983-1986, JD.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

Admitted to the South Carolina Bar in 1986.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

USC Law School
Legislative Council

10.
Briefly describe your continuing legal or judicial education during the past five years.


Each year I have exceeded the JCLE requirements in both Criminal & Civil Law.
11. 
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.



(a)
August 6, 1993 – “Restructured State Government & The State of Administrative Law”, Speaker;



(b)
April 26, 1996 – “So You Want to be a Judge” – Women in Law, Columbia, S.C., Speaker (legislative perspective about judicial elections).

12.
List all published books and articles you have written and give citations and the dates of publication for each.  N/A

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


(a)
All State Courts of South Carolina, November 1986;


(b)
United States District Court, October 1988.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
January 1987- September 1987 – Law Offices of Kenneth W. Thornton – Georgetown, S.C. - Associate working in Family and Circuit Court matters.


(b)
September 1987-August 1988 – Rubillo & Thomas, Georgetown, S.C. – Partner/Family & Circuit Court matters.


(c)
August 1988-January 1993 – Law Office of Paula H. Thomas, Pawleys Island, S.C. - Sole practitioner working in Family & Circuit Court matters.


(d)
January 1993-January 1994 – Thomas & Gundling, Pawleys Island - Partner working in Family & Circuit Court


(d)
January 1994-May 1994, Lawimore, Thomas, Gundling & Kelaher PA, Pawleys Island - Family & Circuit Court


(e)
May 1994-January 1995, Thomas, Gundling & Kelaher, Pawleys Island - Partner, Family & Circuit Court


(f)
January 1995-July 1996, Law Office of Paula H. Thomas, Pawleys Island - Sole practitioner, Family & Circuit Court.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Never been rated, don’t know why.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Elected May 22, 1996, S.C. Circuit Court, At-large Seat #1 (un-expired term)


Re-elected in May of 1997;


Elected May 23, 1998, S.C. Circuit Court, 15th Judicial Circuit, Seat 2.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a) State of SC vs. Bryant, 2000-GS-26-3326 – 
Death penalty case currently on appeal;

(b) S.C. Farm Bureau v. Chandler 95-CP-45-142 – S.C. Appeals Court & SC Supreme Court rulings also included;

(c) Seaboard Ventures v. City of Myrtle Beach, 95-CP-26-2036

S.C. Appeals Court ruling also attached;


(d)
Cole v. Frei  (Appeal from Aiken Co.) Unpublished Opinion No. 2002-UP-472;

(d) Ray Bell Const. V. School District of Greenville Co. Unpublished Opinion No. 2002-UP-510.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


Elected S.C. House Seat 108, 1993-1996.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


(a)
Intervention Specialist Sumter Alcohol & Drug Abuse, Sumter, S.C., 12/81-11/82;


(b)
Counselor, S.C. Vocational Rehabilitation, Sumter, S.C., 12/82-5/83.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  N/A

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.


Amended:  


(a)
98-CV-2903 Rivers vs. S.C.



(The defendant in this case was convicted in a Jury Trial of misconduct in office by a public official and blackmail.  I was the trial judge.)


(b)
02-CV-2553 Richardson vs. Thomas



(I was never served with this lawsuit.)

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None at this time.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar Association;


(b)
S.C. Circuit Court Judges Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Cities of Character, Georgetown, S.C., Advisory Board member;


(b)
St. Paul’s Waccamaw UMC – Family Ministries Committee.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  N/A

48.
Personal References:


(a)
Dr. Gerald Harmon



P.O. Box 289, Pawleys Island, S.C.


(843) 237-4296


(b)
Mr. Wm. D. Starnes



P.O. Box 1760, Pawleys Island, S.C.

(843) 235-0786


(c)
Rev. Milton McGuirt



180 St. Paul Place, Pawleys Island, S.C.

(843) 237-2294


(d)
Dr. Maryanne Hayden



179 Woodville Circle, Pawleys Island, S.C.

(843) 237-2387


(e)
Ms. Bettie Jones



3934 Hwy 17 Bypass, Murrells Inlet, S.C. 29576
(843) 651-5023

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Paula H. Thomas

August 27, 2002

Sworn Statement to be included in Transcript of Public Hearings

Full Name:


Paula H. Thomas

Address:


178 Alston Road, Pawleys Island, S.C. 29585

Home Telephone:

(843) 237-2021

Work Telephone:

(843) 545-3030

E‑Mail Address:

Circuitrider525@aol.com

1.
Why do you want to serve another term as a Circuit Court Judge?  I continue to enjoy the legal, administrative and social aspects of the job.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My policy is no ex parte communications.  The only exception would be for scheduling and requests for ex parte relief.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I reveal the relationship and recuse only if a party has an objection.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would recuse under the situation of an appearance of bias.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would recuse under the appearance of impropriety.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts other than food products, cookies, etc, at Christmas given to me and my staff.  I accept social hospitality when the bar has events, etc.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report misconduct of a lawyer or fellow judge.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?  No.

13.
How do you handle the drafting of orders?  Sometimes I draft the order myself, sometimes I have the prevailing party draft and order for my review.

14.
What methods do you use to ensure that you and your staff meet deadlines?  Calendars on computer, personal and staff.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Judges should not set or promote public policy.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I always take time to inform a jury about their role as jurors.  I attempt to instill pride in our judicial system.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  I believe there is less strain than being a lawyer!  However stress is relieved by family and hobbies.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:  I will probably enhance a sentence based on past record.

b.
Juveniles (that have been waived to the circuit court): I will treat as I would an adult.

c.
White collar criminals: I will sentence as I would other criminals based on the charge and past record.

d.
Defendants with a socially and/or economically disadvantaged background:

I would sentence as I would other criminals based on the charge and their past record.

e.
Elderly defendants or those with some infirmity:  I would sentence as I would others but I would also have to factor in the crime, past offenses and the cost to state.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  To be willing to listen, to remain impartial, and to be courteous to the parties.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  At all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No anger is not appropriate.  Sternness, however, sometimes is.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Paula H. Thomas

Sworn to before me this 29th day of August, 2002.

Notary Public for South Carolina

* * * * * * *

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION TO CIRCUIT COURT AT LARGE SEAT 2

NAME:



Mr. Rupert Markley Dennis, Jr.

HOME ADDRESS:

Post Office Box 4673, Pinopolis, South Carolina 29469

BUSINESS ADDRESS:
Post Office Box 1800, Moncks Corner, South Carolina 29461

E-MAIL ADDRESS:

mdennisj@scjd.state.sc.us

TELEPHONE NUMBER:
(home):
(843) 899-2326





(office):
(843) 719-4435

2.
Date and Place of Birth:  December 2, 1947, at Charleston, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on January 16, 1971, to Janis Sherell Galbreaith.


Never divorced.


Children:  R. Markley Dennis, III, 9/28/73, Chemical Engineer at BP Amoco; Molly Allexum Dennis Hamilton, 8/22/75, Corporate Communications at Royal & Sunalliance; and Andrew Paul Dennis, 12/3/81, Student, UNC at Chapel Hill.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


USC, 9/66 – 6/70, Bachelor of Science in Business Administration;


USC, 9/70 – 6/73, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina 1973

9.
List the significant activities in which you took part during your attendance at college,

graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


During my college years, I was a member of Kappa Alpha Order, pledging in the fall of 1967.  During my senior year, I was the corresponding secretary for the Fraternity.  I also participated in the State Student Legislature during Spring of 1969.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
While a practicing attorney, I attended courses involving trial advocacy, both civil and criminal courts.  I also attended courses dealing with topics in employment law.  Also, I have attended seminars dealing with issues in the Family Courts.  With the exception of 1990, I have averaged approximately 19 hours per year continuing education in the period courses.

(b)
Since becoming a member of the judiciary, I have participated in numerous seminars during the years, earning a minimum of 15 hours per year.

(c)
Also, I attended the General Jurisdictional Program at the National Judicial College in Reno, Nevada for 3 weeks in July 1994.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  I taught a school law class for The Citadel for 3 separate semesters.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13. 
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All Courts in this State;


The United States Court of Appeals;


The United States District Courts.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Upon graduation from law school in 1973 and admission to the Bar in November 1973, I practiced law in Moncks Corner, South Carolina.  My practice was of a general nature dealing primarily in litigation in family court, civil court, criminal court, probate court, and some administrative agencies, primarily Workers’ Compensation.  I represented the Berkeley County School District and for seven years was retained counsel for it.  My representation resulted in my having to handle various legal matters including issues involving school law and employment law.  I handled several matters in the Court of Appeals in this State and was associate counsel in a matter heard by the S.C. Supreme Court.  During my practice in Moncks Corner, I also had occasions to handle several matters in the Federal Court, including an association in a case which resulted in an appeal to the Fourth Circuit Court of Appeals.  In addition to litigation, I have been involved in real estate work, ranging from suits to remove clouds on title to simple loan closings.  My practice also involved occasions for minor estate planning as well as some corporate work.

15.
What is your rating in Martindale-Hubbell?  If you are currently a member of the judiciary, list your last available rating.  BV Rating in 1993

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

I was elected Circuit Court Judge, At Large, Seat No. 2 in February 1994 to fill the unexpired term of The Honorable William T. Howell and have been serving continuously since that date.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Fleming v. Rose, 2002 WL 1592466, S.C. 2002

(b) Doe v. Berkeley Publishing, 471 S.E.2d 731, S.C.App. 1996; 496 S.E.2d 636, S.C. 1998.


(c)
Garvin v. Bi-Lo, 541 S.E.2d 831, S.C. 2001;


(d)
South Carolina Life and Accident and Heath Ins. Guar. Ass’n v. Liberty Life Ins. Co., 545 S.E.2d 270, S.C. 2001;


(e)
I’On, L.L.C. v. Town of Mt. Pleasant, 526 S.E.2d 716, S.C. 2000.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.

I was director for the Farmers & Merchants Bank of South Carolina, having served in that capacity since 1978.  My role as a director was to make policy decisions of the Bank and to assist in any way in promoting and developing the Bank as a financial institution serving the Lowcountry.  I was also a director for the Lowcountry YMCA which operated a facility in Moncks Corner and conducted programs for the benefit of the citizens of Berkeley and Charleston Counties.  The purpose of my involvement in that business was to adopt policies for the YMCA and provide oversignt for its operation.

29.
A complete, current financial net worth statement was provided to the Commission.

30. 
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I presently have a 25% undivided interest in BDMW Land Company. This partnership leases property owned by four individuals, Charles W. Bounds, M.D., Gordon B. Wilhoit, M.D., Jackie C. Mims, and myself.  The partnership at this time transacts no other business and I am simply one of the partners.  It is contemplated that this partnership will be receiving a Note in the amount of $210,000.00 to be secured by a Mortgage to the four partners and is pertaining to property which is leased to the YMCA.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

I have been sued twice, being named personally in lawsuits arising out of a business venture known as Palmetto Wellness & Fitness Center, Inc.  One involved a suit filed by a disgruntled stockholder alleging fraud against me and the other stockholders of this corporation.  This suit was settled with the purchase of the plaintiff’s stock and his interest in the real property used by the corporation.  I was also named as a party-defendant in a suit against Palmetto Wellness & Fitness Center, Inc. when a former director of the fitness center sued for breach of contract and attempted to pierce a corporate veil.  This suit was settled prior to trial.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
South Carolina Bar Association;

(b)
South Carolina Circuit Judges Association; 


(c)
Circuit Judges Advisory Committee;


(d)
Administrative Law Judge’s Committee.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Lions Club;


(b)
Berkeley High School Mock Trial Team;


(c)
USC Gamecock Club

(a) The Hibernian Society.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:


(a)
Mr. Thierry Longueville, Vice-President



Farmers & Merchants Bank of South Carolina



Main Street, Moncks Corner, South Carolina 29461


(b)
The Honorable Robert E. Watson



Master in Equity, Berkeley County



300-B California Avenue, Moncks Corner, South Carolina 29461

(c)
Mr. David Fashion



Berkeley County Probation and Parole



300-B California Avenue, Moncks Corner, South Carolina 29461

(d)
Mr. John West



Santee Cooper



One Riverwood Drive, Moncks Corner, South Carolina 29461

(e)
The Honorable H. Wayne DeWitt



Sheriff, Berkeley County



300 California Avenue, Moncks Corner, South Carolina 29461

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  R. Markley Dennis, Jr.
Date:  September 4, 2002

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

R. Markley Dennis, Jr.

Address:

Post Office Box 1800, Moncks Corner, South Carolina 29461

Home Telephone:
(843) 899-2326

Work Telephone:
(843) 719-4434

E‑Mail Address:
mdennisj@scjd.state.sc.us

1.
Why do you want to serve another term as a Circuit Court Judge?  After serving the state for almost nine years, I can offer both experience and desire in assisting our judiciary.  I am extremely excited about the opportunity to continue the process of improving our system and believe I can be of assistance in that endeavor.  All of which I hope would benefit the State, the Bench and the Bar. 

2.
Do you plan to serve your full term if reelected?  I plan to serve the full term if re-elected.

3.
Do you have any plans to return to private practice one day?  At this point, I do not intend to return to private practice.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  I have fully satisfied the Constitutional requirements for this position regarding age, residence and years of practice.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I have always sought to avoid ex parte communications.  Many times persons unfamiliar with that prohibition and unfamiliar with the court systems, do make approaches.  I typically advise them of the impropriety of such communication.  Also, whenever it occurs, I disclose the attempted communication to all the parties to the litigation.  I do engage in ex parte communications permitted by the Canons of Ethics, the Rules of Practice, and the Laws of the Sate of South Carolina.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  My philosophy on recusal is consistent with and specifically set forth in Canon 3(E).  In those situations, I disclose the potential problems and ask the parties to consider out of my presence whether they wish me to recuse myself. If requested, recusal is always the correct approach.  There are occasions, however, where I may decline to recuse myself when it appears that the party is simply trying to gain an advantage or possibly further delay which would constitute a prejudice to the other side.  In those situations, nothing in the Canons would prevent me from hearing the matter. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  As stated, I would, in those situations, elect to recuse myself to avoid the appearance of an impropriety.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  If my spouse or close relative were involved financially or socially in a matter before me, I would probably recuse myself without giving the parties an opportunity to waive a disqualification.  I believe the appearance of impropriety in that situation is so great it would be improper and would demean the integrity of the judiciary.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept any food, meal, gifts, except those which are ordinary social hospitality.  On occasion, I attend the Trial Lawyer’s Conventions, which is, of course, reported on my financial disclosure each year and is permitted under the Canon Code of Judicial Conduct 4(B)(5).  I do receive and have accepted gifts from relatives and friends on special occasions, such as Christmas and birthdays.  Such is permitted by Canon 4(5)(D).  Generally I try at all times to comply in every respect with Canon 4 of the Judicial Canon of Ethics.  It provides fairly explicit guidelines.
10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If there is a substantial likelihood that the judge or the attorney has committed a violation of the Code of Judicial Conduct or the Rules of Professional Conduct governing lawyers, I would confront the lawyer and if required by the Rules, report the conduct to the appropriate authority.  If I consider it to be misconduct but not a substantial likelihood that it constitutes a violation of one of the Codes, I probably would discuss the matter in private with the lawyer and/or the judge.  

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  I am a member of no political parties, boards, or commissions.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?  The only business activity concerns a partnership with which I am involved.  I have a 25% undivided interest in BDMW Land Company.  This partnership leases property owned by four individuals, Charles W. Bounds, M.D., Gordon B. Wilhoit, M.D., Jackie C. Mims and myself.  The partnership at this time transacts no other business and I am simply one of the partners.  It is contemplated that this partnership will be receiving a Note in the amount of $210,000.00 to be secured by a Mortgage on the property leased by the partnership to the YMCA.  The sale date is scheduled for September 12, 2002.

13.
How do you handle the drafting of orders?  Generally, I require the attorneys to prepare the appropriate Orders.  I have on occasions drafted my own Order.  In complex cases, I will typically request that the attorney forward with the order a disk to facilitate editing when needed.

14.
What methods do you use to ensure that you and your staff meet deadlines?  The methods utilized are tickler systems which I have in my office as well as the various reporting requirements that have to be made to Court Administration.  In the last 8½ years, I do not believe we have experienced any problems meeting deadlines.  I don’t anticipate any in the future.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  “Judicial activism” is a term that certainly may in some circumstances have merit if tempered by legal principal, stare decisis. I also strongly believe in preserving three separate but equal branches of government.  A judge should never seek to legislate. A judge should interpret and apply the statutory laws of the state as adopted by its legislature. Public policy should be considered by the judge only when it is one of the factors necessary for a decision in a given case.  In those situations, I would consider it but not give more weight to a public policy consideration than any other factor.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  Upon request, I have spoken to various service clubs concerning the judiciary and the legal system in administration of justice.  I will continue to speak on those occasions.  I hope to continue to be involved in the high school mock trial program.  Also I attempt to use the qualification process for juries as an opportunity to discuss the merits of our system of dispute resolution and encourage the citizens to be involved in that process as jurors.  I consider my job as a circuit judge to be an opportunity every day for me to be an ambassador for the State and its judicial system.  

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  The stresses of the job are certainly obvious from time to time.  It has been my practice to discuss the source of the stress, but not discuss the merits of the case or decisions to be made by me until the case has been resolved and I no longer have anything to do with it.  From time to time, I may, in my close family setting discuss the cases and give reasons for decisions when asked.  I do the same for jurors if they ask from time to time after the case has been of course resolved and ended.  At no time, however, do I permit family or friends to interfere with nor suggest or give the appearance that they are interfering with or involved with my decision making process.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:

It depends on the offenses and the individual case.  It would be one of the factors that I would consider in imposing a sentence.  The severity of the sentence would depend upon a number of factors, the nature of the prior offenses as stated and the time lapse between them, but it may have an influence on whether or not a probationary sentence is considered.

b.
Juveniles (that have been waived to the circuit court):


I would consider those cases the same as any other case.

c.
White collar criminals:

I believe that all cases should be individually considered.  A factor that I do consider, however, is whether or not a person knew or should have known that the conduct in which they were engaged was wrong.  Also, I believe there is a higher degree of accountability to those upon whom society has bestowed a trust or confidence.  That would be a factor I would likewise consider in imposing a sentence.

d.
Defendants with a socially and/or economically disadvantaged background:

A person’s background will always be considered whether they are socially and economically advantaged or disadvantaged.  In imposing a sentence one should consider all the factors having a direct bearing or potential influence on one’s conduct.

e.
Elderly defendants or those with some infirmity:

A person’s infirmity has some bearing on my sentencing in the likelihood of recidivism in some situations.  However, a person’s physical infirmity would not necessarily prevent me from incarcerating that individual if justified.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  As stated in No. 12, I am one of four partners in BDMW Land Company which presently leases property to the YMCA, however, a sale of this property is contemplated on September 12, 2002.  In any situation where the partners or the facility involved is connected, I would recuse myself immediately.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Canon 3(E)(1)(B) of the Code of Judicial Conduct requires that I disqualify myself where there is more than a de minimis interest which is likely to be affected.  Thus, the degree or effect and the degree of interest would have a significant bearing on whether or not I would recuse myself outright.  In every instance, if it was not substantial enough or the financial interest was not significant enough, then I would follow the procedure provided in Canon 3(F) and allow the parties to decide whether or not they are willing to waive the disqualification and allow me to hear it.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?

Not to my knowledge.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  I believe all filings will indicate that I have fully complied with more than the minimum hour requirements for Continuing Legal Education courses.

23.
What do you feel is the appropriate demeanor for a judge?  A demeanor that reflects an interest in the subject matter at hand and reflects no personal bias or prejudice.  I feel that the judges demeanor should be such that the litigant and/or the litigant’s attorney have a full and complete opportunity to argue and/or state their respective positions.  A judge’s demeanor would be such that would reflect an attitude of patience and tolerance on the various positions being argued.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  I hope that my answers apply to my every day appearance, however, with family members and my children, I am sure there are occasions when they do not consider my demeanor to be that described in No. 23, but I am human.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  There are occasions when it may be necessary to be firm with members of the public.  I do not believe, however, anger is ever appropriate in a courtroom.  If a judge is angry, then I believe he looses the ability to be objective and perform his or her duties effectively.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have spent no funds on my campaign at this point.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  Since I have not campaigned for the office at this time, I have not used judicial letterhead or the services of my staff.  When and if I do campaign, I will certainly not use judicial letterhead.  If my staff is used it will be on her time and it will be voluntary if she chooses to do so.  That would be only my secretary who has been with me for 30 years and has been the only secretary I have had since I became a lawyer.  I certainly do not expect the State to pay her for her time, however, in connection with that.  I feel that that would be improper.

28.
Have you sought or received the pledge of any legislator prior to this date?  I have not sought nor have I received any pledge from any legislator prior to this date.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  I have not sought nor have I been offered any conditional pledge of support by any legislator pending the outcome of the screening.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  I have asked no one to contact any legislators on my behalf at this point and do not intend to until the screening report is released and I am permitted by law to take such action.  

31.
Have you contacted any members of the Judicial Merit Selection Commission?  I have contacted no one on the Judicial Merit Selection Commission.  I have made inquiry of the staff persons concerning some of the answers to these questions.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  I am familiar with the 48-hour rule and intend to comply with same.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ R. Markley Dennis, Jr.

Sworn to before me this 4th day of September, 2002.

Notary Public for South Carolina

* * * * * * *

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION TO CIRCUIT COURT AT LARGE SEAT 3

NAME:


Mr. Clifton Newman

HOME ADDRESS:
217 Beaver Dam Road, Columbia, South Carolina 29223-3121




16 Daniels Lane, Greeleyville, South Carolina 29056 (Second Residence)

BUSINESS ADDRESS:
125 West Main Street





Post Office Box 516, Kingstree, South Carolina 29556

E-MAIL ADDRESS:
cnewman@scjd.state.sc.us

TELEPHONE NUMBER:
(home):803) 736-1586





(843) 426-2454 (Second Residence)





(office):(843) 355-9321, Ext. 137

2.
Date and Place of Birth:  November 7, 1951, at Greeleyville, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on May 28, 1977 to Patricia Lynette Blanton Newman.


Never divorced.


Children:  Corwyn Cornell, age 29, Project Leader, Image Delivery Systems; Jocelyn Thraine, age 24, Howard University School of Law (second year); Kellee Denise, age 21, Columbia University School of Engineering (sr.); and Brian DeQuincey, age 19, Morehouse College (sophomore)

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Cleveland State University, 1969-1973, Bachelor of Arts


Cleveland Marshall College of Law, 1973-1976, Juris Doctor

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Ohio, 1976


South Carolina
, 1981

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Cleveland State University, President of Student Government(1972)


Cleveland State University, Kappa Alpha Psi Fraternity-Polemarch (1971)


Cleveland Marshall College of Law, Chief Justice, University Judiciary(1973)

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
South Carolina Annual Solicitor’s Conference- 2001


(b)
South Carolina Trial Lawyers- 2001, 2002


(c)
South Carolina Defense Lawyers- 2000, 2001


(d)
National Judicial College-April 2002

(e) South Carolina Annual Judicial Conference-2000, 20001, 2002

(f) South Carolina Bench/Bar Criminal Law Seminars-2001, 2002

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


Association of Trial Lawyers of America, Boston, Massachusetts – July 1996



Presentation on the prosecution of DUI cases.


South Carolina Solicitor’s Conference – October 2000



Presentation and panel discussion regarding developments in the law of search and seizure.


South Carolina New Judges School – July 2002



Panel moderator on problems encountered in applying the Rules of Procedure and the Rules of Evidence. 

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


Ohio Bar, 1976


U. S. District Court of Ohio, 1977


South Carolina Bar, 1981


U. S. District Court of South Carolina, 1983

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1976-1977 Associate Attorney, Law Office of Elliott Ray Kelley, Cleveland, Ohio


(General law practice concentrating on the representation of plaintiffs in civil matters and defendants in criminal matters)

1977-1982 Partner, Belcher and Newman, Cleveland, Ohio


(General law practice; civil and criminal)

1982-1994 Law Office of Clifton Newman, Kingstree and Columbia, South Carolina


(General law practice; civil and real estate)

1994-2000 Managing Attorney, Newman and Sabb, P. A.


Kingstree, Lake City and Columbia, South Carolina


(General law practice; civil and real estate)

1983-2000 Assistant Solicitor, Third Judicial Circuit


(Criminal prosecution)


2000-Present
Circuit Court at Large Seat 3

15.
What is your rating in Martindale-Hubbell?  If you are currently a member of the judiciary, list your last available rating.  Not rated.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.  Circuit Court at Large Seat 3.  Elected June 2000-Present.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a) The South Carolina Department of Consumer Affairs vs. First Freedom Financial Corporation et al.

(b) Cainhoy Methodist Church and Cemetary vs. The City of Charleston, et al.

(c) Green Tree Financial Corporation n/k/a Conseco Finance Corporation vs. Andre C. Flemings, et al.


(d)
Jerry Dicks, et al. vs. The State of South Carolina, et al.


(e)
The Beach Company vs. Twillman, Ltd. d/b/a The Washington Pen Company Court of Appeals Opinion No. 3532.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.

1)
I am vice-president of Wheel Galaxy, LLC.  This is a start-up wheel business formed in July 2002 that I am assisting my 19 year old son in establishing. My son is the president and operates the business.  I project that my term of service will be approximately one year.

2)
I am a general partner in Harbison Hall Partners which operates an Assisted Living Facility.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I entered into a partnership dissolution agreement with my former law partner.  I have recused myself from several cases to avoid potential conflict of interest.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.


Alexander Lipsey, Richland County Court of Common Pleas, 1987

This was a lawsuit filed by the seller in a real estate transaction against the real estate broker and me as closing attorney.  The basis of the dispute was whether a deed should have been recorded and other alleged misrepresentations made during the closing.  The case was settled for a nominal amount and dismissed.


Tanakya Bell, 1990


This was a premises liability lawsuit filed against me as owner of a business at which the plaintiff was injured during an altercation.  The lawsuit, which alleged inadequate security, was settled with the insurance carrier immediately after being filed and was never served.

Larry Scott vs. State of South Carolina et al., 1997

I was sued in my capacity as Assistant Solicitor by this inmate who was convicted and sentenced to prison on felony drug charges.  The suit sought the recovery of money confiscated during his arrest which the state contended should be forfeited as drug proceeds.  I was dismissed as a party.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  
No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association


(b)
Ohio Bar Association (inactive)

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a) Interfaith Community Services of South Carolina, Inc.

Member, Board of Directors.

(b) Board of Missions, South Carolina Conference, United Methodist Church,

Chairman.

(c) I. DeQuincey Newman United Methodist Church,

Chairman, Administrative Council.

(d) Williamsburg County Development Board, Member

(e) Mayoral Advisory Committee, Town of Greeleyville.

(f) Victory State Bank, Corporate Advisory Board.

(g) Richland School District One, Mentoring Program

(h) Bethlehem Community Center, Member, Board of Directors

(i) Historical Preservation Award, Williamsburg Historical Society.

(j) Historic Columbia Foundation, Award of Merit.

(k) Kappa Alpha Psi Fraternity.

(l) Poinsettia Cotillion.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:

(a) Leonard L. Jonte, President, Bank of Greeleyville

209 Martin Luther King Avenue, Kingstree, South Carolina 29556

(843) 355-5551

(b) Wade S. Kolb, Jr., Esquire

7 East Calhoun Street, Sumter, South Carolina 29150

(803) 418-0800

(c) G. Wells Dixon, Esquire

15 Courthouse Square, Kingstree, South Carolina 29556

(843) 355-5519

(d) Pandora Jones, Esquire, Assistant Solicitor, First Judicial Circuit

1176 Douglas McArthur Boulevard, Orangeburg, South Carolina 29016

(803) 268-0265

(e) C. Kelley Jackson, Esquire, Solicitor, Third Judicial Circuit

141 North Main Street, Sumter, South Carolina 29150



(803) 436-2185

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Clifton Newman

September 9, 2002

Sworn Statement to be included in Transcript of Public Hearings

Full Name:
Clifton Bernard Newman

Address:
217 Beaver Dam Road, Columbia, South Carolina 29223-3121



16 Daniels Lane



Greeleyville, South Carolina 29056 (Second Residence)

Home Telephone:
(803) 736-1586




(843) 426-2454 (Second Residence)

Work Telephone:
(843) 355-9321, Ext. 137

E‑Mail Address:
cnewman@scjd.state.sc.us

1.
Why do you want to serve another term as a Circuit Court Judge?  In the year 2000 I made a career decision to serve on the bench.  I would like to continue my growth and development on the bench.  Judicial service presents a great personal and professional challenge, one that I am extremely honored to continue.  Serving another term would provide an additional opportunity to contribute to the improvement of the quality of justice.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My philosophy and practice is to refrain from engaging in ex prate communications except where necessary for administrative purposes.  Ex parte communications are tolerated where essential administratively, to facilitate scheduling, to accommodate emergencies and as expressly authorized by law.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  My philosophy on recusals is that prior relationships should not affect my judicial performance.  I do not believe that recusal is necessary absent some prejudice or inability to perform my duties impartially.  A judge is obliged to dispose of all matters presented and recusals should not be made unless warranted by special circumstances.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would generally give great deference to a party requesting my recusal where there is an appearance of bias.  I would likely grant such a motion to foster confidence in the judicial system and to avoid the appearance of impropriety.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would recuse myself from hearing any matter where there exists the appearance of impropriety because of the social and financial involvement of a spouse or relative.  This is essential in promoting public confidence in the integrity and impartiality in the judiciary.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I have elected not to accept gifts or partake in social hospitality other than from family and close personal friends under circumstances that could not reasonably be perceived as intended to influence me in performance of my duties.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would be obliged to report the misconduct to the appropriate disciplinary authority.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?  I have an ownership interest in an Assisted Living Facility and my son’s auto wheel business.  I envision remaining involved in the assisted living facility.  My involvement in the wheel business will terminate after assisting my son with its’ start-up.  Both of these businesses are closely held primarily by family members.

13.
How do you handle the drafting of orders?  I either draft orders personally or have proposed orders submitted by counsel along with a diskette for editing and modification.  I ensure that the order issued is my order and contains only my findings and conclusions.

14.
What methods do you use to ensure that you and your staff meet deadlines?  Deadlines are entered manually on office calendars and use of Microsoft Outlook Calendar system is being utilized.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  My philosophy on judicial activism is that while a judge has the responsibility as a private citizen to contribute to the public good, particularly the administration of justice, a judge should not engage in any activity that may cast doubt on the judge’s ability to act impartially as to legal matters that may come before the judge.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I plan to assist in the improvement of the legal system by exceeding the minimum continuing judicial educational requirements and making myself available to the general public to provide information that will create a greater understanding and appreciation of our legal system.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  The pressure of serving as a judge strains personal relationships with friends and relatives primarily as a result of being limited in giving legal advice and engaging in discussing certain matters.  I address this problem delicately by explaining my limitations of involvement due to my judicial position.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:

Repeat offenders are generally sentenced harsher since it generally indicates the failure of lesser alternatives.  An exception is made where alternative treatment methods are available such as drug courts, etc.

b.
Juveniles (that have been waived to the circuit court):

The court must always be mindful of the needs of the defendant(s) as balanced against that of the victim(s) and the public.  This is particularly true with juvenile defendants since the court is particularly interested in achieving rehabilitation while recognizing that public safety is paramount.

c.
White collar criminals:

White collar defendants must be held accountable for their deeds. In many instances these defendants may be held to a higher degree than other defendants whose criminal activities may be aggravated by socio economic factors.  In sentencing white collar defendants, I believe that the sentence should seek to achieve general and specific deterrence as well as public confidence in the fairness of the criminal justice system.

d.
Defendants with a socially and/or economically disadvantaged background:

The sentencing of these defendants presents a challenge of insuring that excessive monetary fines does not prevent successful completion of the sentence.  The defendant’s background, however, must not be used to condone criminal activity and traditional sentencing rationales of deterrents, incarceration, retribution and rehabilitation should nevertheless be employed.

e.
Elderly defendants or those with some infirmity:

Practical consideration of resource and physical limitations must be given in sentencing elderly defendants and those with some infirmity.  Alternatives to incarceration should be thoroughly explored in the sentencing of these individuals unless essential to the protection of society.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Yes, after full disclosure unless under circumstances where my impartiality might reasonably be questioned.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  The appropriate demeanor for a judge is to exude fairness, integrity and impartiality to all litigants, court personnel and the general public.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  These rules apply at all times.  A judge must be cognizant at all times that his or her conduct must not demean the judicial office, affect the judge’s ability to perform his duties, or negatively impact the public perception of the judicial system.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  It is never appropriate for a judge to demonstrate anger in dealing with a criminal defendant, attorney, or pro se litigant.  Rather, it is essential for a judge to be courteous, patient and dignified in performance of judicial duties.  An angry judge demeans the judiciary and negatively impacts courtroom decorum.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

28.
Have you sought or received the pledge of any legislator prior to this date?
No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Clifton Newman

Sworn to before me this 9th day of September 2002.

Notary Public for South Carolina

* * * * * * *

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION TO CIRCUIT COURT, AT-LARGE SEAT 6

NAME:



Mr. James Edward Lockemy

HOME ADDRESS:

214 Elizabeth Court, Apartment 2-B





Post Office Box 1488, Dillon, South Carolina 29536

BUSINESS ADDRESS:
Post Office Box 750, Dillon, South Carolina 29536

E-MAIL ADDRESS:

jlockemyj@scjd.state.sc.us

TELEPHONE NUMBER:
(home):
(843) 841-1962





(office):
(843) 774-4166

2.
Date and Place of Birth:  September 23, 1949, at Dillon, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Divorced: September 1, 1994.  Grounds: One-year separation.  Court:  Florence County Family Court.  Moving party:  It was an amicable proceeding which was sealed.  I think that my ex-wife, Ellen, was the moving party but I am not sure.


Children:  William Travis Lockemy, age 26, Pizza Business; and James Michael Lockemy, age 33, Trucking business out of Louisiana.

6.
Have you served in the military?


Yes.  United States Army 1974 – 1977; 18th Airborne Corps; Fort Bragg, North Carolina


Judge Advocate General Corps; Discharged Honorably from active duty December 1977; Rank: Captain.


South Carolina Army National Guard; February 1978 – present; Judge Advocate General Corps; Rank: Colonel.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel, 1967-68, left just before beginning of second year due to marriage;


Coastal Carolina, 1968, transferred;


University of North Carolina at Pembroke, 1968-71; B.A. History


University of South Carolina School of Law, 1971-74; Juris Doctor

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – admitted 1974.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Working, studying and working, studying


Parliamentarian for local fraternity


Law School:
Honor Council 1973-74




President, Phi Alpha Delta Legal Fraternity 1973-74

10.
Briefly describe your continuing legal or judicial education during the past five years.


I have attended all judicial conferences and required CLE courses in the past five years.  In addition, I have attended several military law courses and several CLEs at the American Bar Association Annual Meetings over the last five years.  I have served as a delegate from South Carolina to the National Conference of State Trial Judges for the past five years.  I also continue to complete my Master’s Degree in Judicial Studies.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


I have been a presenter on several South Carolina Bar CLE programs as well as at Bar Association conferences.  I have lectured on military legal education matters dozens of times.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None yet.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.



Supreme Court of South Carolina and lower courts, November 15, 1974;



United States Court of Appeals, October 3, 1974;



United States Court of Military Appeals, June 13, 1975;



United States Supreme Court, June 18, 1979;



United District Court of South Carolina, November 2, 1983.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1974-77

United States Army Judge Advocate General’s Corps;

1978-present

South Carolina Army National Guard Judge Advocate General’s Corps;

1977-Jan. 1978
Associate, A. Glenn Greene, Jr., Latta, South Carolina;


1978-79
Minority Counsel, Judiciary Sub-Committee on Antitrust, United States Senate;


1978-


Legislative Assistant, United States Senator Strom Thurmond, Washington, D.C.;

1979-1989
Partner, Greene, Lockemy and Bailey, Dillon, South Carolina, General Law Practice;

1989-present

South Carolina Circuit Court Judge.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  No rating.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?


None other than present position.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
State v. Clair E. Luckabaugh, 489 S.E.2d 657, 327 S.C. 495 Aff’d S.C. App. 1997


An attached copy of the Court of Appeals decision in this case adequately states the facts.  Key issues involved the admission of evidence of prior acts, including stories written by the defendant concerning sex with comatose victims at trial under SCRE 401 and 404(b).


Another issue was the testimony of a deaf, partially mute witness of a prior bad act who could only speak French or in sign language.

(b)
Hatchell-Freeman v. Freeman, 532 S.E.2d 299, 340 S.C. 552 Aff’d S.C. App. 2000


Order and appellate decision is attached.  Decedent killed while a prisoner at the County jail at the very end pf divorce proceedings.  Issue:  Who controls the estate - wife (or is she really an ex-wife) or parent of the deceased?


(c)
Pruitt v. S.C. Medical Malpractice Liability JUA, 540 S.E.2d 843, 343 S.C. 335 S.C. 2001


Order and Supreme Court decision is attached.  The case involved whether a structured settlement in a malpractice case was altered when the JUA purchased an annuity.


(d)
Carmichael v. Heggie, 506 S.E.2d 308, 332 S.C. 624 Aff’d S.C. App. 1998


Order and appellate decision is attached.  The surviving spouse wanted to convey her life estate to her son although she had a testamentary power of appointment for the simple interest.


(e)
Ezell v. State, 548 S.E.2d 852, 345 S.C. 312 Aff’d as modified S.C. 2001 



Acting Justice.  This is a case in which I participated as an Acting Associate Justice on the South Carolina Supreme Court.  The Court decided that the defendant received ineffective assistance of appellate counsel by not including in his appeal an audio tape of an undercover drug purchase.  Sixth Amendment issues were also addressed in the case.  The published Order is attached. 

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


Yes, elected to the South Carolina House of Representatives 1982-89.

25.
List all employment you have had while serving as a judge other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


1960s-1971:
Several jobs before and during college including newspaper delivery, grocery store bagboy, plant worker and waiter.  Exact names of employers will be provided if needed.  This does not include work at my parents’ farm and grocery store.


1971-1974:
Library worker, South Carolina School of Law

Law Clerk, Rogers, McDonald, McKenzie and Fuller, Columbia, South Carolina




Private Investigator, Investigators Unlimited, Columbia, South Carolina

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


Yes, I was involved in a traffic accident in 1993 that resulted in a lawsuit but was settled by the parties and insurance companies.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.


To my knowledge there are no such allegations or charges.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.


To my knowledge, there are no such allegations or charges.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No. No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No. No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Judge Advocates Association;


(c)
American Bar Association; Executive Committee, National Conference of State Trial Judges 2002-2004.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Dillon Kiwanis Club;


(b)
Dillon County Theatre;


(c)
Florence Theatre Guild;


(d)
Dillon County Veteran’s Committee (Veteran of the Year 1999).

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have served my state, its citizens and the interest of justice to the best of my ability since taking judicial office in 1989.

48.
Personal References:


(a)
Charles McLaurin


1200 John Street


Post Office Box 1049, Dillon, S.C. 29536

(843) 774-3360


(b)
G. Mark Phillips


Nelson, Mullins, Riley & Scarborough


P.O. Box 1806, Charleston, S.C. 29402


(843) 720-4383

(c)
James Crawford


306 West Dargan Street, Dillon, S.C. 29536

(843) 774-2503


(d)
Ruth Price



1868 Cashua Ferry Road, Dillon, S.C. 29536

(843) 841-1520


(e)
Gwen Hyatt



P.O. Box 1220, Dillon, S.C. 29536


(843) 774-1425

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  James E. Lockemy

Date:  August 16, 2002

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

James Edward Lockemy

Address:

Post Office Box 750, Dillon, South Carolina 29536

Home Telephone:
(843) 841-1962

Work Telephone:
(843) 774-4166

E‑Mail Address:
jlockemyj@scjd.state.sc.us

1.
Why do you want to serve another term as a Circuit Court Judge?  I have attempted to serve justice and my state well for the last thirteen years on the bench and would like to continue.  Being a judge has been not only an honor for me but has opened my eyes immensely to the best judicial system that exists in the world today.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  I am not sure what I will do when my judicial service concludes.  I do know that teaching history, constitutional law and writing are areas that I really desire to explore.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications should not be permitted except in rare situations and I do not permit them.  In death penalty cases, ex parte communications are permitted to consider funding requests of the defense usually involving investigative type services but not about the merits of the trial. Also, an attorney may present a request for a temporary injunction when filing a matter in the Court of Common Pleas.  This occurs where the Plaintiff is about to serve the Defendant with the lawsuit but is concerned with the disposal of assets and seeks a restraint of disposition until a hearing can be held.  Once again, the merits of the case are not discussed in detail and the restraint is for a brief period, usually not to exceed ten days.  The only other areas I can imagine to permit such communications, would be at the request of all parties to litigation, usually civil, to set up hearings, pursue settlement or administrative matters.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Disclosure is very important in any matter involving former associates or law partners.  Since I have not practiced law for over a decade, disclosure of a former law partner involved in a case has not resulted in a request for recusal.  The only former associates have been law clerks and that has always been disclosed and to my knowledge, no one has ever moved for recusal.  As to lawyer-legislators, I have no policy especially addressing that status or any other legislator who may be a party to a case.  If the motion is solely because the attorney/party is a legislator and not to any specific relationship with me, then I would not recuse myself.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would give great deference to the motion and grant it.  Justice is important – but just as important is the appearance of justice.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would recuse myself from any case where there is an appearance of impropriety.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I follow the Code of Judicial Conduct.  A small gift from a friend or associate (not a lawyer) given on a special occasion (i.e. birthday, Christmas) would be accepted.  I would attend a hospitable occasion such as a dinner party or reception as long as it is clear there can be no appearance of impropriety.  For example, I would not attend the wedding of an attorney’s child if the attorney was appearing before me then or in the very near future in a major case that might result in the appearance of a special relationship other than normal cordiality. 

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report misconduct of a lawyer or fellow judge immediately to the Disciplinary Counsel.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?  No.

13.
How do you handle the drafting of orders?  I draft some Orders, however, in many situations, I detail my findings in open court in the record and direct that an attorney for one of the parties draft the Order.  The Order is not signed until all parties have reviewed it and have been afforded an opportunity to comment.

14.
What methods do you use to ensure that you and your staff meet deadlines?  Maintaining a list of matters pending and a constant check of the list.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I am a trial judge.  In almost all of the matters before me, the focus is on whether someone or some entity has complied with statutory or common law.  In so far as that is concerned, I promote public policy.  I will follow higher courts in the interpretation of issues before me.  Where there are questions that have not been addressed by higher courts then I will rule on these matters using the logic and reason of similar cases.  The same applies to issues of constitutional law.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I speak on many occasions:  Law Day activities, commencement exercises, civic clubs, etc.  I am also involved in community activities (i.e. theatre, youth baseball, civic clubs) where I promote our legal system.  I am also involved in the American Bar Association, National Conference of State Trial Court Judges.  In addition, I have worked hard to improve the legal facilities in my home county through the restoration of our courthouse and have been asked to address other counties in their efforts to improve their legal facilities. 

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  Anyone who has agreed to and sought a position with duties imposed by the people, for the people must sacrifice some personal relationships.  Balance is important.  Balancing the duty to the people and one’s personal life is the responsibility of the office holder.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:

b.
Juveniles (that have been waived to the circuit court):

c.
White collar criminals:

d.
Defendants with a socially and/or economically disadvantaged background:

e.
Elderly defendants or those with some infirmity:

In all these cases, my philosophy is to consider all the circumstances, facts and a full appreciation of all involved.  This includes offender, victim(s), society and the interests of justice.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge should be courteous, fair, firm, in control and respectful.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  They apply seven days a week, twenty-four hours a day.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have spent no money.  I do plan at the appropriate time to drive to the General Assembly to see members and personally take leave and pay my expenses for these trips.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.  I have used my office equipment to fill out my application for reelection. 

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No. No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?
No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  James E. Lockemy

Sworn to before me this 20th day of August, 2002.

Notary Public for South Carolina

* * * * * * *

PERSONAL DATA QUESTIONNAIRE

REELECTION TO CIRCUIT COURT, AT- LARGE SEAT 7
NAME:



Mr. Jesse Cordell Maddox, Jr.

HOME ADDRESS:

101 Victoria Circle, Anderson, S.C. 29621

BUSINESS ADDRESS:
P.O. Box 8002, Anderson, S.C. 29622

E-MAIL ADDRESS:

maddoxj@scjd.state.sc.us

TELEPHONE NUMBER:
(home):
864-226-0596





(office):
864-260-4636

2.
Date and Place of Birth:  June 14, 1958, at Richland County, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on June 26, 1999, to Victoria Tobin Maddox.


Divorced:  November 18, 1998.  J. Cordell Maddox, Jr. vs. Sharon Maddox, Case Number: 1998-DR-32-2880; Lexington County Family Court, Separation for One Year.


Children:  Jesse Cordell Maddox, III; age 16; Brett Garland Maddox; age 13; and Jacob Hunter Maddox; age 7.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

(a)
Furman University, B.A. in Political Science, 1976-1980;

(b)
University of South Carolina School of Law, J.D. 1983.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1983.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Furman University Honor Counsel;


University of South Carolina Student Government 1980-1983;


Honor Counsel 1980-1983.

10.
Briefly describe your continuing legal or judicial education during the past five years.

I have attended a multitude of Continuing Education Courses during my time in practice.  These courses range from General CLEs regarding the general practice of law to specialized law education courses.  I’ve tried to vary the courses taken to expand my knowledge in different areas.  I have met or exceeded the CLE requirements in each of the last 5 years.



01/02-06/96
Law Education Institute;



01/02/96
1996 CLE Conference – Civil;



08/08/96
1996 Annual Conference – SCTLA;

08/14/97
1997 Annual Convention - S.C.T.L.A.;

11/08/97
Better Client Relations the Key to Success;

12/04/98
S.C.T.L.A. Auto Torts;

08/13/98
1998 Annual Convention-S.C.T.L.A.;

09/27/98
1998 Annual S.C. Solicitor’s Conference;

12/11/98
S.C. Association of Counties;

05/19/99
Family Court Judges Conference;

10/03/99
1999 Annual S.C. Solicitors Association Conference;

11/12/99
S.C. Ethics Seminar;

11/15/99
Judge Ross Anderson’s Ethics Seminar;

12/17/99
10 Things You Need To Know;

10/__/00
ADR Seminar;

12/02/00
Auto Torts;

12/20/00
Ethics Update;

05/08-10/02
Circuit Court Judge’s Conference;

07/08-10/02
Orientation School;

07/27/02
Spoke to Defense Lawyer’s Association;

08/21-23/02
Annual Judicial Conference.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  


(a)
I taught Business Law at Central Wesleyan College (now known as Southern Wesleyan University) for several years during the late 1980's.  I was an adjunct professor of business law teaching undergraduate courses in general business law at Central Wesleyan College.

(b)
1998 Family Judges Conference - Legislative Update;

(c)
1999 Family Judges Conference - Legislative Update;

(d)
1999 South Carolina Solicitors Conference – Legislative;

(e)
Tort Law Update – S.C. Defense Lawyer’s Conference 2002.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.



South Carolina Courts - December 16, 1983;

U.S. District Court - December 15, 1983;

U.S. Court of Appeals - June 25, 1984.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

From 1983 until 1986 I practiced as an associate and partner with Charles Welborn, Jr., in a two-man law office in Anderson, South Carolina.  My practice was predominantly Civil in nature and involved exposure to collection work, civil matters of all nature, and general real estate practice.

From 1986 until 1992 I was an Associate and then Partner at Jones, Spitz, Moorehead, Baird & Maddox, in Anderson, South Carolina.  My practice was predominantly a Civil Practice with some small amounts of real estate and criminal matters.

From 1992 until 2001, I have been a Partner with the Law Firm of Glenn, Haigler, Maddox & McClain.  My practice continues to be predominantly a Civil Practice with some criminal work.


From 1996 until 2000, in addition to practicing law, I served in the South Carolina House of Representatives representing District 9 in Anderson County.


I have served as a Circuit Court Judge since February 6, 2002 to present.
15.
What is your rating in Martindale-Hubbell?  B.V.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court. 


Elected 2/6/02 to Circuit Court At-Large Seat #7; 02/08/02 – present.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

Member of the House of Representatives, District 9; 1996 - 2000 - Elected

25.
List all employment you have had while serving as a judge other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

I was defeated for re-election in 2000 for House District 9, South Carolina House of Representatives.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


No, other than part time employment while a student.
28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  N/A

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


From 1983 to present:

(a)
Anderson County Bar Association;

(b)
South Carolina Bar Association;

(c)
South Carolina Trial Lawyers Association;

(d)
American Trial Lawyer’s Association;

(e)
American Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Rotary Club of Anderson;

(b)
YMCA - member of Board of Directors from 1994 to present; currently ex-officio member of the Board;

(c)
Past and present member of the SC Bar House of Delegates;

(d)
Hospice of the Upstate.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:

(a)
George M. Ducworth, Retired Solicitor


2903 Rambling Path, Anderson, S.C. 29621

(b)
Chuck Welborn, Jr., Attorney

309 South Main Street, Anderson, S.C. 29621

(864) 225-2565

(c)
J. Victor McDade, Attorney

Post Office Box 2125, Anderson, S.C. 29621

(864) 224-7111

(d)
Jim Thomason, Minister, First Baptist Church

105 Brown Avenue, Anderson, S.C. 29627

(864) 338-7776

(e)
Banker, Jack Buice

First Citizens Bank

102 North Main Street, Anderson, S.C. 29621

(864) 231-6062

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ J. Cordell Maddox, Jr.

Date:  September 9, 2002

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Jesse Cordell Maddox, Jr.

Address:

101 Victoria Circle, Anderson, South Carolina 29621

Home Telephone:
(864) 226-0596

Work Telephone:
(864) 260-4636

E‑Mail Address:
cmaddoxj@scjd.state.sc.us

1.
Why do you want to serve another term as a Circuit Court Judge?  During my 18 years of practicing law I had the opportunity to be involved in almost every type of civil and Criminal matter.  I have had the opportunity to represent both plaintiffs and defendants.  I have been fortunate enough to be compensated for the representation of clients and I have had the pleasure of fulfilling my obligation to represent those that could not afford legal services.  I believe that my experience has prepared me for service as a member of the Judiciary of South Carolina.  I have found my time as a judge to be the most interesting and intellectually stimulating time of my life.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated? In general, ex parte communications should be forbidden.  They tend to undermine the Public’s and the Bar’s confidence in the Judiciary.  The only circumstances in which I can envision ex parte communications being tolerated would be those that are allowed by law and those with the permission of opposing party.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

A Judge’s determination to reuse himself from a case should be taken on a case by case basis.  A Judge should weigh the problems caused by a recusal against either the appearance of impropriety or actual impropriety caused by serving as a Judge on a particular case.  In regard to lawyer-legislators, I would only recuse myself if the adverse party in good faith, could show that the recusal was necessary.  The issue of former associates and law partners is more difficult.  I would be inclined to recuse myself from any case involving a former law partner or associate unless both parties agree that recusal was unnecessary.  In general, I would recuse myself if I felt that I could not fairly weigh the issues presented and reach a just determination.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  In this circumstance, I would be inclined to give great deference to a party that requested my recusal.  As in many cases, I believe that the more appearance of prejudice or impartiality creates a very serious problem in the courtroom.  If I felt that the party requesting the recusal sincerely felt that he would be prejudiced by my involvement, I would be inclined to recuse myself.  On the other hand, if I felt that a Motion for Recusal was made for the purposes of delay, or for another ancillary purpose, I would be strongly inclined to deny that Motion.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  In the event of financial involvement of my spouse or close relative, I would recuse myself.  Again, the social involvement of a spouse or close relative creates a more difficult situation.  My inclination would be to recuse myself unless the parties agreed, on the record, to my involvement.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts from lawyers.  I am very diligent in avoiding social situations that might give the appearance of impropriety.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would investigate the situation to assure myself that misconduct had occurred.  If it had, I would report it to the proper parties.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  I strongly believe that a Judge should be nonpartisan.  I am not involved officially or unofficially in any political party.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
How do you handle the drafting of orders?  In the event that I request a lawyer to draft an Order, I require that the Order be either approved by opposing counsel or furnished to him prior to submission.  Under certain circumstances I request both parties furnish proposed Orders for review prior to filing.

14.
What methods do you use to ensure that you and your staff meet deadlines?  I have a very good staff that keeps abreast of all deadlines.  Deadlines are cataloged well in advance.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I believe that it is the Legislature’s duty and obligation to make “law.”  A Judge’s duty and obligation is to apply the law.  I do not believe that The Judiciary should be utilized to subvert the Legislature’s duties and obligations.  Obviously many times a Judge is required to interpret either conflicting statutes or ambiguities in the law.  That is the nature of the Judiciary.  Personally, I attempt to apply the law as written, and in the event interpretation was required, I would do my best to interpret it narrowly.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  It is my desire to continue to be involved in improving the legal system.  I would be anxious to serve in any capacity to further this goal either through the local or state bar organization.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  My family fully supports my role as a judge.  I understand how the pressure of the legal system can affect personal relationships.  Through trial and error and as a result of many successes and failures, I’ve learned that the daily involvement of your spouse and children is required to strengthen relationships and to maintain personal physical and emotional health. 

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:


Those that have been given the opportunity to avoid punishment but repetitively break the law should be treated harshly.  I believe that repeat offenders should be punished to the full extent of the law.

b.
Juveniles (that have been waived to the circuit court):


Juveniles create a more difficult problem.  While I believe Juveniles who have committed serious crimes need to be punished, I also believe that sentencing should reflect any diminished capacity and also it should reflect a Juvenile’s ability to correct the causes of criminal activity.  I would seek to find alternative punishment allowed by the law for those Juveniles who show remorse and the ability to benefit from any alternative punishment.  Those Juveniles who might also be repeat offenders and/or who have committed violent offenses should be punished accordingly.

c.
White collar criminals:


To the extent that alternative punishment is available (for example:  restitution) I would utilize that in the punishment of white-collar criminals.  Restitution and other alternative remedies could be combined with incarceration depending upon the crime.  White-collar criminals who have the ability to make their victims whole, would be allowed to do so.  Additionally, I believe alternative housing for white-collar criminals is an effective way to keep the costs of the Criminal Justice System to a minimum.  In the event that a white-collar criminal is a repeat offender or lacks remorse, he/she should be punished to the full extent of the law.

d.
Defendants with a socially and/or economically disadvantaged background:

I do not believe that social and/or economic disadvantage is an excuse for criminal activity. As in every case, I would take the defendant’s circumstances as a whole into account when sentencing. Violent offenders would be penalized to the fullest extent of the law.

e.
Elderly defendants or those with some infirmity:


Obviously elderly or ill defendants create a special problem for the Criminal Justice System.  The financial burden of the elderly and infirm prisoners make it necessary to seek alternative penalties as allowed by law. Again, it is my philosophy that violent offenders should be kept from the general population even though they might be elderly or infirmed.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  N/A.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.  I would not hear a case in which a family member held even a de minimis financial interest with a party involved.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  The best Judges I have practiced before were those that were firm yet compassionate.  A Judge should be in control of his courtroom but should not treat either lawyers, litigants, jurors, or court personnel with disrespect or hostility.  A Judge should give each party the opportunity to adequately and completely argue their case.  Each party should feel that he has had the opportunity to express his position to the Judge.  Having said this, at some point a Judge must make a decision.  In addition to the other qualities required of a Judge, a Judge must be able to be firmly in the control of his Courtroom.  I attempt to be fair yet firm.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  I would hope that the qualities expressed in question 23 would be those qualities that I use in everyday life.  Obviously it would be very difficult to maintain a judicial demeanor 7 days a week, 24 hours a day.  It would be my hope to maintain appropriate demeanor at all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  While I believe the Judge should always maintain control, I do believe that a certain amount of anger is useful especially with a criminal defendant.  I find it very difficult to remain completely stoic while confronted on a daily basis with the violence and waste present in a Criminal Courtroom.  I believe it is appropriate to express your anger with a particular criminal defendant although I don’t believe anger or sympathy should be the determining factor in a sentence for a criminal defendant.  In regards to attorneys, I believe on occasion, displeasure with their actions or with the proceedings in a case is appropriate.  Anger on the part of the Judge should be kept to a minimum.  There are better ways to express your displeasure than overt angry outbursts or overt manifestations of anger.  Firmness with all parties is the best way to control the Courtroom.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  N/A

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No, other than incidental personal contact.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ J. Cordell Maddox, Jr.

Sworn to before me this 27th day of August, 2002.

Notary Public for S.C.


My Commission Expires: 9/18/2004
* * * * * * *

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION CIRCUIT COURT JUDGE, AT-LARGE SEAT #8

NAME:



Mr. Kenneth G. Goode

HOME ADDRESS:

1079 Old Camden Road, Winnsboro, S.C. 29180

BUSINESS ADDRESS:
Post Office Box 1175, Winnsboro, S.C. 29180

E-MAIL ADDRESS:

kgoodej@scjd.state.sc.us

TELEPHONE NUMBER:
(home): (803)635-5854

(office): (803)635-3946

2.
Date and Place of Birth:  August 7, 1950, Winnsboro, S.C.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

I am a citizen of South Carolina and have been such for the immediate past five (5) years.

5.
Family Status:  Married on December 19, 1970, to Betty Gail Massey Goode.


Never divorced.

Children:  Marshall Smith Goode, II, age 22; Taylor Suzannah Goode, age 20; and Kenneth George Goode, Jr., age 19.

6.
Have you served in the military?  I served in the S.C. Army National Guard and transferred to the U.S. Army Reserves where I finished my service.  I attained the rank of Specialist 5th Class and served from April 1970 through April 1976.  I was honorably discharged.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Spartanburg Methodist College, 1968 – 70, Degree A.A.;

Furman University, 1971-73, Degree B.A.;

University of South Carolina School of Law, 1973 – 76, Degree J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

I was admitted to the bar of S.C. in November of 1976.  I took the S.C. bar exam once and have never taken the bar exam of any other state.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Throughout undergraduate school and also during law school, I worked at least two jobs in addition to being a full-time student, which was necessary to help pay tuition.  Because of the tight work schedule, I was unable to be involved significantly in extra-curricular activities.

10.
Briefly describe your continuing legal or judicial education during the past five years.


I attended the National Judicial College in Reno, Nevada.


Judicial Conferences in 1999, 2000, 2001, 2002.


Criminal Law Update 1999, 2000, 2001, 2002.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

Judicial Ethics Seminar, November 30, 2001.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

S.C. Supreme Court, November 5, 1976

U.S. Federal Court, May 5, 1982

Fourth Circuit Court of Appeals, November 1, 1982

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1976 - December 31, 1977

Associate with Columbia law firm of Hyatt & Elliott;

January 1, 1978 - June 28, 1999
General trial practice in Winnsboro, S.C.;

July 23, 1980 - June 28, 1999
Fairfield County Attorney.

15.
What is your rating in Martindale-Hubbell?  If you are currently a member of the judiciary, list your last available rating.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  

I was elected to the Circuit Court bench June 2, 1999, and was sworn in on June 28, 1999.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
99-CP-25-214, Alfred Middleton et al. vs. Cooper Tire & Rubber Company and Audon Ontiveros;

(b)
00-CP-43-250, Joe Edward Moore, Jr. vs. City of Sumter;

(c)
98-CP-10-4430, The Estate of Randall E. Donaldson, Sr., by and through his Personal Representative, Dianne J. Donaldson vs. Mobel Insurance Company, et al.;

(d)
99-CP-40-4530, Rick’s Amusements, et al. vs. State of South Carolina;

(e)
01-CP-12-189, Chester County Council, et al. vs. Dan Peach, et al.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

I served continuously from July 23, 1980 to June 28, 1999, as Fairfield County Attorney.  This is an appointed position.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? N/A.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  None.

28.
Are you now an officer or director or involved in the management of any business enterprise?  None.

29.
A complete, current financial net worth statement was provided to the Commission. 

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  

(a)
Tax liens have been filed against me; any and all tax liens have been paid in full.  During 1989, 1990 and 1991, I worked without compensation as defense counsel on a federal anti-corruption investigation (Operation Lost Trust).  As a result of this case, I became delinquent in my tax obligations.  I have filed all returns in a timely manner.

(b)
I have never defaulted on a student loan.

(c)
I have never filed bankruptcy.

34.
Have you ever been sued, either personally or professionally?

The Fairfield County Historical Society (who had a mortgage on my office building) and First Palmetto Savings Bank have initiated foreclosure proceedings.  Both actions were dismissed within thirty days when mortgages were brought current.  This action was a result of the situation described in Question No. 33 (1) above.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
S.C. Bar Association, November 1976 - present; House of Delegates, 1994;

(b)
S.C. Trial Lawyers Association, 1976 – present;

(c)
American Trial Lawyers Association, 1980 – present;

(d)
S.C. Association of County Attorneys, 1980 - 1999; Vice President approximately 1992;

(e)
S.C. Criminal Defense Attorneys Association, 1997 – present.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Elected to House of Delegates of S.C. Bar Association;

(b)
Elected Vice-President of S.C. Association of County Attorneys;

(c)
Named to Who’s Who in America;

(d)
Named to Who’s Who in American Law with biographical profile;

(e)
Names to Who’s Who in South and Southwest;

(f)
Names to Who’s Who in Executives and Professionals;

(g)
Chairman of the site location sub-committee for Fairfield Intermediate School;

(h)
Recipient of Fairfield’s Finest Award, 1992, presented by Fairfield County School Board;

(i)
Recipient of Certificate of Appreciation for the Cooperative Vocational Education Program, 1990, Fairfield County Vocational Center;

(j)
Recipient of Bob Hayes Memorial Sportsman of the Year Award, 1994-1995, awarded by Southeastern Enduro and Trail Riders Association, a group of approximately 1500 members in the Southeastern United States;

(k)
Recipient of the first Friend of the Arts Award, 1994, Fairfield County Arts Council;

(l)
Recipient of the William Banks Patrick Historic Preservation Award, 1986;

(m)
Recipient of Certificate of Appreciation, 1993, The American Education Committee, Fairfield Intermediate School;

(n)
Recipient of Principal’s Award for Outstanding Contribution, 1993, Fairfield Intermediate School;

(o)
Recipient of Certificate of Appreciation for being a friend to education, 1991, Fairfield Middle School;

(p)
Selected Best Attorney in Fairfield County in the 1998 Best of the Best Competition chosen by the readers of the Herald Independent Newspaper;

(q)
Recipient of Good Samaritan Award, 1996, The Good Samaritan House, a Fairfield County homeless shelter.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:

(a)
William A. Harwell, President, Bank of Ridgeway


Post Office Box 8, Palmer Street, Ridgeway, S.C. 29130 
(803) 635-3310

(b)
Herman W. Young, Sheriff, Fairfield County

977 U.S. Highway 321 North, Winnsboro, S.C. 29180
(803) 635-2931

(c)
Avery Frick, Chesterfield County Administrator

Chesterfield County Courthouse,

200 W. Main Street, Chesterfield, S.C. 29709

(d)
Mary Lynn Kinley, Public Relations

Fairfield Memorial Hospital

Post Office Box 620, Winnsboro, S.C. 29180 

(e)
Betty Jo Beckham, Fairfield County Clerk of Court

Fairfield County Courthouse

101 S. Congress Street, Winnsboro, S.C. 29180

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Kenneth G. Goode

September 4, 2002

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Kenneth George Goode

Address:

1079 Old Camden Road, Winnsboro, S.C. 29180

Home Telephone:
(803)635-5854

Work Telephone:
(803)635-3946

E‑Mail Address:
kgoodej@scjd.state.sc.us

1.
Why do you want to serve another term as a Circuit Court Judge?  I was honored to have been elected as a Circuit Court Judge.  I am very proud to serve the State of SC.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I allow no ex parte communications.  Sometimes there are exceptions if all parties are aware of the communication and consent to the communication.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I consider recusal on a case by case basis.  If I have any question that my judgment might be affected, I recuse myself. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Please see answer to number 6 above.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would recuse myself.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I accept no gifts that exceed normal and customary hospitality.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report the misconduct to the disciplinary council.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?  No.

13.
How do you handle the drafting of orders?  I either draft the order with the assistance of my law clerk or have the prevailing side submit a proposed order with a computer disc to facilitate changes.

14.
What methods do you use to ensure that you and your staff meet deadlines?  I employ a triple calendaring system: my secretary, my law clerk and I all keep calendars noting deadlines.

15.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?  I have no particular philosophy on judicial activism.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I have no plans at this time except to be the best judge possible.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  I feel that serving as a judge has strained my personal relationships.  However, this has not been a problem for me as my spouse, children, friends and relatives have all been very understanding.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:  Totality of circumstances.

b.
Juveniles (that have been waived to the circuit court):  Totality of circumstances. 



c.
White collar criminals:  Totality of circumstances.

d.
Defendants with a socially and/or economically disadvantaged background:

Totality of circumstances.

e.
Elderly defendants or those with some infirmity:  Totality of circumstances.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  To treat everyone fairly and with courtesy and dignity.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Seven days a week, twenty-four hours a day.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  I feel that the exhibition of anger would be unprofessional.

26.
How much money have you spent on your campaign?  None.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Kenneth G. Goode

Sworn to before me this 4th day of September 2002.

Notary Public for South Carolina

* * * * * * *

AMENDED PERSONAL DATA QUESTIONNAIRE

REELECTION TO CIRCUIT COURT, AT-LARGE SEAT 10

NAME:



Mr. James Rezner Barber, III

HOME ADDRESS:

20 Mahalo Lane, Columbia, South Carolina 29204

BUSINESS ADDRESS:
1701 Main Street, Columbia, South Carolina 29201

E-MAIL ADDRESS:

Rezbarber@scjd.state.sc.us

TELEPHONE NUMBER:
(home): (803) 799-8321





(office): (803) 576-1779

2.
Date and Place of Birth:  December 20, 1943.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on March 9, 1979, to Susan Preston Foster Barber.


Divorced:  September 1978; James R. Barber, III, moving party; Richland County Family Court; Desertion.

Children:  Caroline Dill Barber (Deceased); Anna Rutherford Barber, age 13; and Susan Rezner Barber, age 11.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Washington & Lee University, 1962-1964;


University of South Carolina, 1964-1966, B.A. Degree in Political Science;


University of South Carolina School of Law, 1966-1969, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1969.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Sigma Alpha Epsilon Social Fraternity – 1965-1966;

Intra-Fraternity Council – 1965-1966;

Varsity Soccer Team—1962-1963.

10.
Briefly describe your continuing legal or judicial education during the past five years.

1998
SCB Annual Criminal Law Update, 1/23/98, 6.50 hours;



SCB Circuit Court Judges Associate Meeting, 5/13/98, 6.00 hours;



SCCA Judicial Conference,  8/20/98, 8.25 hours;

1999 SCB Annual Criminal Law Update, 1/22/99, 7.00 hours;


SCB Solo & Small Firm Practitioners Section, Business Valuation, 1/23/99, 3.00 hours;



SCACJ Circuit Court Judges Meeting, 5/12/99, 6.00 hours;



National Judicial College General Jurisdiction, 7/14/99, 82.75 hours;



SCTLA 1999 Annual Convention, 8/5/99, 12.00 hours;



SCCA Judicial Conference, 8/19/99, 7.25 hours.

2000 SCB Annual Criminal Conference, 1/21/00, 6.00 hours;

SCACJ S.C. Circuit Court Judges Conference, 5/10/00, 6.50 hours;

SCTLA Convention, 8/3/00, 12.00 hours;

SCCA Annual Judicial Conference, 8/16/00, 7.75 hours;

2001 SCB Criminal Law Update, 1/26/01, 6.00 hours;

SCACJ S.C. Circuit Court Judges Conference, 5/9/01, 7.50 hours;

SCB Hot Tips for the Criminal, 6/29/01, 1.00 hour, Speaker;

SCCA Judicial Conference, 8/23/01, 8.25 hours;

JBOIC The New Federal Rules, 10/9/01, 1 hour.

2002 SCB Annual Criminal Law Update, 1/25/02, 6.00 hours, Speaker;

JBOIC Post 9/11 Legal Issues, 3/21/02, 1.00 hours.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  I was an instructor at the University of South Carolina College of Applied Science.  I taught Business Law to undergraduate students which primarily covered contracts.  I have participated in a number of legal seminars as a speaker on various topics.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All State Courts in South Carolina – 1969;


United States District Court for the District of South Carolina – 1969;


United States Circuit Court of Appeals for the Fourth Circuit – 1969;


Supreme Court of the United States of America – 1995.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

2/70-10/72 
United States Department of Justice, Internal Security Division, Washington, DC



Initially I was employed in the Foreign Agents Registration Section which had the responsibility for enforcing the Foreign Agents Registration Act.  The work was primarily administrative and regulatory.



I then moved to the Special Litigation Section.  The work involved grand jury, United States District Court and Circuit Court of Appeal practice throughout the United States.  It was primarily a criminal practice arising out of anti-Vietnam war criminal activities by various individuals and groups.  I also handled Selective Service evasion cases in various courts.


10/72-8/77
Law Office of Henry H. Edens, Columbia, South Carolina



This was a two-person office which was primarily engaged in civil litigation practice, a substantial portion of which was workers’ compensation, personal injury and domestic practice.  We did practice some criminal law.


8/77-6/97
Todd & Barber, PC, Columbia, South Carolina (successor to the firm of Marchant, Bates, Todd & Barber)



I have engaged in a practice of administrative, domestic, corporate, real estate and workers’ compensation law.


7/97-present
S.C. Court Administration, Circuit Court Judge, Columbia, South Carolina.

15.
What is your rating in Martindale-Hubbell?  If you are currently a member of the judiciary, list your last available rating.  AV

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Circuit Court Judge; July 1997–present; the highest general jurisdiction trial court in South Carolina.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
C. Dixon Lee, III, et al. vs. South Carolina Department of Natural Resources;


(b)
State Farm Fire & Casualty Company vs. Tuamafa Barrett, et al.;


(c)
Carolyn M. Taylor vs. Wil Lou Gray Opportunity School, et al.;


(d)
Susan Olson vs. Faculty House of Carolina, Inc., et al.;


(e)
J. Larry Faulkenberry vs. Norfolk Southern Railway Company.

24.
Have you ever held public office other than judicial office?


(a)
Richland County Council, 1977-1986, Elected;


(b)
Richland Memorial Hospital Board of Trustees, 1990-1994; Appointed by Governor Carroll Campbell.

25.
List all employment you have had while serving as a judge other than elected judicial office.  Not Applicable.


Amendment:  I have had no outside employment during the time that I have served as a Circuit Court Judge.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 


I ran unsuccessfully in the Democratic primary for the office of Lt. Governor in 1986.


I ran unsuccessfully for At Large Circuit Court Seat No. 13 in 1996.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


I was a principal in a title insurance agency.


I am a licensed real estate broker.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  I recuse myself from all legal matters involving my former law firm.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  I was sued in my capacity as a County Councilman for Richland County on several occasions.  I, along with the other Council members serving at the time of the lawsuits, was named as a defendant.  Cases primarily involved zoning matters or employment matters.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Richland County Bar Association;


(b)
South Carolina Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
University of South Carolina Alumni Association.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


(a)
Order of the Palmetto, 1986;

(b)
Recipient of President’s Cup for distinguished service to South Carolina Association of Counties, 1981;

(c)
Named honorary President of South Carolina Association of Counties, 1986.

48.
Personal References:


(a)
T. Eston Marchant



5046 Courtney Road, Columbia, S.C. 29206

(803) 787-2672


(b)
Culver P. Choate



National Bank of South Carolina



Post Office Box 1457, Columbia, S.C. 29202

(803) 929-2097


(c) 
Thomas E. Suggs



12 Dill Court, Columbia, S.C. 29204


(803) 799-3377


(d)
Thomas E. Collins



26 Mahalo Lane, Columbia, S.C. 29204

(803) 765-0335


(e)
Pope D. Johnson, III



Post Office Box 11209, Columbia, S.C. 29211
(803) 799-9791

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  James Rezner Barber, III

Date:  August 22, 2002

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

James Rezner Barber, III

Address: 

20 Mahalo Lane, Columbia, South Carolina 29204

Home Telephone:
(803) 799-8321

Work Telephone:
(803) 576-1779

E‑Mail Address:
Rezbarber@scjd.state.sc.us
1.
Why do you want to serve another term as a Circuit Court Judge?  I have enjoyed the five plus years I have served as a Circuit Court Judge.  The work is rewarding and I would like to continue serving.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  I have no plans at this time.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I do not permit ex parte communications except if it is authorized by law or it involves scheduling or an emergency and it does not involve substantial matters and no party gains an advantage.  I promptly inform other parties of any communications.  I have also had ex parte communications to attempt to settle or mediate cases in which all parties have consented.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I recuse myself in all cases involving former law partners or associates.  I generally do not believe it is necessary to recuse when lawyer-legislators appear before me.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would strongly consider the request for recusal and would most likely grant the motion even though technically I might not be required to recuse myself.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would advise all parties of any problems or possible conflict and would likely recuse myself from the matter.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts or social hospitality except as permitted by the Canons of Judicial Ethics.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I believe I am required to report any misconduct to the Commission of Judicial Conduct or the Commission on Lawyer Conduct.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?  I intent to keep my real estate brokers license active.

13.
How do you handle the drafting of orders?  Generally, I request the prevailing attorney to prepare the order and require the attorney that prepares the proposed order to submit it to opposing counsel for review prior to being sent to me.  Sometimes I will request proposed orders from all parties.  And occasionally I will, with the help of my law clerk, prepare the order.

14.
What methods do you use to ensure that you and your staff meet deadlines?  A log/tickler system is maintained.  We also have a calendar system which tracts deadlines.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy? I do not believe “judicial activism” is appropriate.  Elected officials set public policy, not courts.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I have participated as a speaker/lecturer at various Bar and Judges meetings and seminars during my term on the bench.  I plan to continue that practice.

I have also spoken to classes at schools and other civic groups about our legal system.  In addition, I communicate with the Chief Justice any suggestions I have concerning improvements to our system.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?

Because I have children, travel can cause some difficulties because I am not home to help my wife.  I also occasionally miss some events for my children.  Thus I attempt to commute as much as I can so as to be home as much as possible.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a. Repeat offenders: 

A prior record and history of a defendant is very important to me when sentencing.  I generally believe repeat offenders should receive a more severe sentence.

b.
Juveniles (that have been waived to the circuit court):

Age is an important factor when sentencing.  The State of South Carolina has sentences that are tailored for young offenders (Youthful Offender Sentence, Shock Incarceration, conditions of probation) and those programs should be considered.

c.
White collar criminals:


I do not believe white collar criminals should be given favorable consideration.

d.
Defendants with a socially and/or economically disadvantaged background:

As with a person’s record and age I believe a defendant’s social and/or economic background are factors to be considered.  However because an individual is socially prominent or economically advantaged should not put that person in a better position than someone who is not disadvantaged.

e. Elderly defendants or those with some infirmity: 

Age and infirmities are factors that should be considered with all defendants.  However, just because someone is elderly or infirmed does not mean that person will be given a lenient sentence.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  I would likely recuse myself rather than create an appearance of impropriety.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge must always present himself/herself as a person who is fair and impartial to all sides in a matter.  The judge must be a person who is patient, even tempered, courteous and dignified to all whom the judge deals in his/her capacity as a judge.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  The rules apply at all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  Anger is never appropriate.

26.
How much money have you spent on your campaign?  None.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?..No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  James Rezner Barber, III

Sworn to before me this 22nd day of August, 2002.

Notary Public for South Carolina

* * * * * * *

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION TO SEAT 5, ADMINISTRATIVE LAW JUDGE DIVISION.

NAME:



Mr. Ray N. Stevens

HOME ADDRESS:

9 Whitehurst Way, Simpsonville S.C. 29680

BUSINESS ADDRESS:
1205 Pendleton Street, Columbia, S.C. 29201

E-MAIL ADDRESS:

Work: rnsteven@aljd.state.sc.us




Home: rnsteven.pro@prodigy.net
TELEPHONE NUMBER:
(home):
864-962-5863





(office):
803-734-6408

2.
Date and Place of Birth:  October 7, 1949; Toccoa, Georgia.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on December 22, 1973, to Janice Louise Shapiro Stevens.  Never divorced.


Children:  Ryan Nelson Stevens, age 24, Musician; Alan Austin Stevens, age 21, College Student; and Leah Suzanne Stevens, age 13, Middle School Student.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Year

School




Degree

1967-1969
USC-Aiken



Associate Degree in Business


1969-1971
USC




B.S. in Accounting


1971-1972
USC, Engineering


left for full time job with I.R.S.


1973-1975
USC




Masters in Bus. Adm.


1975-1978
USC Law School


J.D.


1979-1980
William and Mary School of Law
Master of Law in Taxation

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, 1978;

Tennessee, Passed Tennessee bar exam in 1978 but not admitted due to not satisfying Tennessee residency requirements.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Omicron Delta Epsilon, 1970-1971;

Beta Gamma Sigma, 1970-1971.

10.
Briefly describe your continuing legal or judicial education during the past five years.

I have satisfied all CLE requirements during the past five years with programs attended including the following:

Oct 97
Nat. Jud College: Computers in the Court Room, Use of computers by Judges;

Oct 97
State and Local Tax Seminar, National tax litigation;

Nov 97
3rd Annual Ethics Seminar, Ethics program;

Apr 98
Decisional Composition,,Preparation & writing of Orders;

Oct 98
Nat. Jud. College: Advanced Evidence, Evidence issues confronted at trial;

Oct 98
Paul J. Hartman Tax Forum, State Tax Planning;

Jan 99
Ethical Dilemmas, Ethics program;

Jan 99
That Was The Year That Was, Overview of New Law;

Jun 99
Government Law, Current issues in government law;

Mar 00
3rd Annual ALJ Southern States Seminar, Procedural issues in Adm. Law;

Apr 00
Lunch & Learn: Technology, Computer use for legal problems;

Feb 01
Objections at Trial, Courtroom evidence;

Dec 01
Criminal Trial Practice, Trial of Capital Murder case.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


A.
Law Related Courses Taught
1.
Taught fundamentals of Federal Taxation of partnerships, corporations, and estates at Midlands Tech.

2.
Guest lectures at USC Law School, State and Local Tax classes including:



a. Duties and functions of county officials in property taxation

b. Taxation of railroads under the Federal 4-R Act


B
Lecturer at Bar Associations 
1. 
SC Bar: Taught Adm. Law for Bridge the Gap each year of 1999, 2000, 2001, and 2002

2
SC Bar: Annual Convention, Governmental Section, Litigating Before the ALJD, Summer 1999

3.
SC Bar: 1999 B That Was the Year That Was B Review of Changes in Administrative Law

4.
Greenville County Tax Bar 



a. Remedies and Procedures for Suits Against State Officials



b. Adm. Procedures Before the S.C. Dept. Of Revenue

5.
Columbia Tax Study Group C Tax Practice Under the Revenue Procedures Act


C
Continuing Legal Education Lectures
1.
Federation of Tax Administrators B 42 USC § 1983 in State Court Tax Disputes

2.
S.E. Association of Tax Attorneys

a. Collecting Taxes Under An Automatic Stay Due To Bankruptcy

b. Nexus and Jurisdiction for Taxation Of Delaware Holding Companies

3.
Vanderbilt University’s Paul J. Hartman Tax Forum

a. Moot Court Presentation on Taxation of Intangibles

b. Geoffrey v. South Carolina: Is the Camel's Nose Under the Tent?

4.
Ohio Tax Conference B Intangibles and the Creation of Nexus For Income Tax Purposes

5.
S.C. Chamber of Commerce B Taxes and the Bottom Line: New Tax Appeal Process

12.
List all published books and articles you have written and give citations and the dates of publication for each.

(a)
“Unwanted Assets Spun Off Prior to Acquisition of Wanted Assets”, 1980 South Carolina Bar Publication;

(b)
“The Use of Title 42 USC § 1983 in State Tax Litigation,” 1988 REVENUE ADMINISTRATION;

(c)
“Delaware Subsidiaries Can Still Reduce Tax But More Planning Needed,” March/April 1992 THE JOURNAL OF MULTISTATE TAXATION;

(d)
“Geoffrey v. South Carolina Tax Commission: Is the Camel's Nose Under the Tent?” Tax Management, Multistate Tax Report, December 22, 1995.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


S.C. Supreme Court, 05-16-78;


U.S. Fed. Dist. Court, 02-09-81;


4th Circuit Court of Appeals, 07-12-82;


U.S. Supreme Court, 06-04-84.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1978-79
Stophel, Caldwell & Heggie



General corporate practice with emphasis on taxation;

1979-80
U.S. Internal Revenue Service



Federal estate and gift tax return examiner;

1980-95
S.C. Attorney General




Chief Deputy Attorney General and Director of Tax Division; issued Atty. Gen. Opinions and responsible for all tax litigation as well as defense of State at all levels from administrative hearings to trials in the state and federal courts;

1995-present
Administrative Law Judge Division



Judge presiding over contested cases, appeals and regulation reviews.

15.
What is your rating in Martindale-Hubbell?  If you are currently a member of the judiciary, list your last available rating.

Not currently rated since I am a Judge.  I had no rating prior to becoming a judge since I was in public service with the S.C. Attorney General’s Office. 

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.
22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Yes.  Elected by the General Assembly on March 21, 1995, to current office of Administrative Law Judge, Seat #5.  Took oath of office on April 14, 1995, and have served continuously since.  Pursuant to the South Carolina Administrative Procedures Act, I preside over hearings, render decisions and issue orders in a broad range of administrative cases involving governmental agencies and private parties.  Jurisdiction includes administrative cases involving health, child care, environmental, natural resource, insurance, alcoholic beverage, and tax issues, as well as other licensing matters.  Cases are heard as contested cases at an evidentiary trial level as well as appellate cases decided on briefs and oral argument.  Finally, ALJs also exercise certain equitable, subpoena, and contempt powers.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
D. Michael Woodward, M.D vs. South Carolina Department of Labor, Licensing, and Regulation ‑ Division of Professional and Occupational Licensing, Board of Medical Examiners, 98‑ALJ‑11‑0587‑AP, June 1, 1999.  

Allegations of improper sexual conduct by a physician required an appellate review which examined constitutional and statutory challenges to an alleged “unfair hearing” held by the Medical Board.  While errors were committed by the Board, a harmless error analysis found the mistakes insufficient to form a basis for reversal of the Board’s decision.

(b)
Gaffney Properties as an affiliate of Boyd Management v. Lee S. Harmon, Cherokee County Assessor, 95-ALJ-17-0265-CC, decided November 8, 1995.

This case established an innovative method for valuing subsidized housing projects for property tax purposes.  The fair market value is based upon adding the value of the rental income stream, the value of the Government's “interest subsidy,” and the value of the federal income tax credits granted to owners of subsidized housing.

(c)
Oncology Therapies of Greenville, Inc. v. South Carolina Department of Health and Environmental Control, Greenville Cancer Center, and Greenville Hospital System, 96-ALJ-07-0205-CC, decided June 6, 1997.  

This case established that the standard of proof in a Certificate of Need (CON) case is that of the preponderance of the evidence with the Administrative Law Judge acting as the fact-finder and the DHEC Board as the appellate review authority.  Further, the case established that an ALJ hearing a CON controversy does not act as a mere “reviewer” of the DHEC staff decision.  Rather, the ALJ conducts a contested case in which evidence is weighed to determine whether granting or denying a CON is warranted. 

(d)
Medstar Ambulance Service, Inc. v. South Carolina Department of Health and Environmental Control, 96-ALJ-07-0498-CC, decided May 6, 1997.  

This case revoked an ambulance license for numerous violations of DHEC statutes and regulations and required examining dozens of licensing procedures, highway safety statutes, and rules for training, certification and personnel requirements of emergency medical technicians.  The case also held the revocation proceeding need not examine evidence under the stringent clear and convincing standard but under the less demanding standard of preponderance of the evidence.

(e)
Dennison A. Royal v. Charleston County Assessor, 95-ALJ-17-0522-CC, decided December 12, 1995.  

This case found the county's property value methodology discriminated against the taxpayer in violation of the equal protection clause of the Federal and State Constitution.  The assessor subjected the taxpayer to a different valuation method than other similarly situated taxpayers. This practice caused a higher value to inherently attach to the taxpayer's property and thus violated his rights to equal treatment and uniformity.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Yes, ran for ALJ Seat #1 in February 1994 and ALJ Seat #6 in May 1994, and Court of Appeals Seat # 3 in February 2000.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?

1972-1975
Internal Revenue Service, Revenue Agent, Greenville SC; duties included examining individual, partnership, and corporate income tax returns.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


No expenditures have been made

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

Member of S.C. Bar

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

Publicity Chairman for Chapin Band Booster Club

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

Active in church activities.  Recent Sunday school teacher of an adult class and Bible Study teacher at a senior citizens retirement center

48.
References:


(a)
Governor Robert E. McNair




803-799-9800


McNair Law Firm


P.O. Box 11390, Columbia, S.C. 29211


(b)
S. Hunter Howard, Jr.





803-799-4601


South Carolina Chamber of Commerce


Suite 1810, 1201 Main Street, Columbia, S.C. 29201


(c)
Rev. Larry Jones




864-232-7312


Pendleton Street Baptist Church


422 Pendleton Street, Greenville, S.C. 29601


(d)
Joe L Allen, Jr.





803-788-3888


109 Windsor Point Road, Columbia, S.C. 29223


(e)
Ann Threat, Wachovia Bank



803-321-2442


1119 Boyce Street, Newberry, S.C.

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Ray N. Stevens

August 5, 2002

Sworn Statement To Be Included In Transcript Of Public Hearings

Full Name:

Ray N. Stevens

Address:

9 Whitehurst Way, Simpsonville, S.C. 29680

Home Telephone:
864-962-5863

Work Telephone:
803-734-6408

E‑Mail Address:
Home:

rnsteven.pro@prodigy.net

Work:

rnsteven@aljd.state.sc.us

1.
Do you plan to serve your full term if reelected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I am bound by state law and judicial canons that hold, unless permitted by law, a judge must not have communications with a lawyer or party without the presence of the other parties.  Indeed, ex parte communication is statutorily forbidden in administrative matters under the APA.  However, some emergencies arise (e.g. the bulldozer has already started knocking down the 100 year old trees) for which an injunction or other emergency order is required and no time exists to gather all the parties.  In such a case, limited ex parte communication is available to handle the problem until a merits hearing can be held.  Otherwise, I do not allow ex parte communications.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  A judge should disqualify himself if the judge’s impartiality might reasonably be questioned.  Lawyer-legislators do not inherently present a situation which would reasonably question a judge’s impartiality since all judges are “elected” by legislators and thus all judges would have to recuse themselves.  However, former law partners and former associates could be reasonably questioned based on such factors as the length of time of separation, the ability of the court to find another judge, etc.  Thus, recusal would be more appropriate. 

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would recuse myself unless extensive prejudice would result from such an action. Aside from competence, a judge’s chief contribution to a hearing is impartiality.  If the parties are concerned that impartiality has been compromised, a recusal serves the ends of justice.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts or social hospitality from lawyers.  As to non-lawyers, only if the gifts are from established friends and are given at normal occasions such as birthdays and Christmas and only if the gift is in a normal range of acceptable value will I accept gifts and social hospitality.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  As to another judge, I would inform the judge that I believed his or her conduct was improper, offer to assist in some manner if that would eliminate the improper conduct, and, if the conduct did not stop, give a warning that continued misconduct would result in notice to the Commission on Judicial Conduct. Finally, if the conduct still continued, I would give notice to the Commission.  As to a lawyer, I would explain what conduct I believed was improper and give the lawyer an opportunity to stop the practice but with a warning that not stopping would result in notice to the Commission on Lawyer Conduct.  If it continued, I would then give notice. 

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations? No.

11.
How do you handle the drafting of orders?  For orders that are final decisions ending a case, I write the initial drafts as well as the “final” draft which decides the case.  The final draft is then reviewed by a staff attorney for citation corrections and form changes. 

12.
What methods do you use to ensure that you and your staff meet deadlines?  My administrative assistant uses a computer program called AskSam as a database and report writer.  All deadlines, all appointments, all hearing dates, etc. are entered by computer into a data entry form.  A report writer then uses the data to generate a due date listing of all actions required and deadlines to be met.  I review the report on a regular basis to ensure all parties meet the deadlines imposed.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I am opposed to “judicial activism” as that phrase is intended to mean a judge who “creates” the law to satisfy a supposed need or a judge who imposes a result based on “what the law should be.”  On the contrary, I believe a judge should be a strict constructionist; one who reads a statute in accordance with its plain words unless the language used provides a result so absurd that such could not have been the intention of the General Assembly.  Further, judges should not seek to establish “public policy” since policies are best left to the legislature and, once established, are to be carried out by the courts. 

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I enjoy writing and speaking.  At a minimum, I plan to continue preparing materials and making an oral presentation on Administrative Law for the Bridge the Gap program of the SC Bar.  From time to time I intend to write articles on relevant aspects of legal practice. 

15.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  Serving as a judge can strain family relationships.  For example, when faced with a difficult case or a difficult sentencing matter, the judge is essentially alone in the decision process and must not discuss “work” with family or friends.  To avoid the isolation that often “comes with the job,” I involve myself in non-legal matters such as church activities and family leisure activities.  Thus, the judge is connected to family and community but the family and community are not involved in the judge’s work. 

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No, the only investments I have are mutual funds

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No, while perhaps allowable, I would recuse myself to avoid even the appearance of impropriety. 

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What do you feel is the appropriate demeanor for a judge?  A judge must be courteous to all and yet remain steadfast in establishing a forum that allows all to present their case.  The judge must exercise patience to all but cannot allow improper delays that serve only to derail the goal of judicial economy.  Judges must be attentive to all arguments but cannot allow irrelevant positions to undermine properly presented issues.  

21.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  The rules apply every day and all day.

22.
Do you feel that it is ever appropriate to be angry with a member of the public, appearing before you?  Is anger ever appropriate in dealing with attorneys or a prose litigant?  There is no occasion for anger toward a member of the public or with attorneys or pro se litigants.  Rather, any member of the public, lawyer, or pre so litigant who fails to adhere to a rule or order of the court or abuse of decorum must be addressed firmly and directly and informed of the consequences of their actions.  If compliance is not obtained, sanctions should be imposed but should never be done out of anger.

23.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  No funds have been expended.

24.
Have you sought or received the pledge of any legislator prior to this date?  No.

25.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

26.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Ray N. Stevens

Sworn to before me this 15th day of August, 2002

Notary Public for S.C.
* * * * * * *

MASTERS-IN-EQUITY:

PERSONAL DATA QUESTIONNAIRE
REAPPOINTMENT TO MASTER-IN-EQUITY FOR CALHOUN COUNTY.

NAME:



Mr. Thomas P. Culclasure

HOME ADDRESS:

444 Sunny Plain Road, P.O. Box 183, St. Matthews, S.C. 29135

BUSINESS ADDRESS:
814 S. F.R. Huff Drive, P.O. Box 183, St. Matthews, S.C. 29135

E-MAIL ADDRESS:

None

TELEPHONE NUMBER:
(home):  803-874-1778





(office):  803-874-4303

2. Date and Place of Birth:  June 20, 1943, in Orangeburg, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on September 10, 1963, to Donna Betts Nichols Culclasure.

Never divorced.


Children:  William Todd Culclasure, age 38, Physician Assistant; and Thomas P. Culclasure, Jr., age 29, Student.

6.
Have you served in the military?  No.

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Newberry College, 1961-1965, Bachelor of Arts;

University of South Carolina School of Law, 1971-1974, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1974

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  N/A

10.
Briefly describe your continuing legal or judicial education during the past five years.


Minimum of 15 hours per year of Continuing Judicial Legal Education

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  Yes.


OC Tech-Wills, Trusts & Estates

12.
List all published books and articles you have written and give citations and the dates of publication for each.  N/A

13. List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court and all other state courts and U.S. District Court-1974

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Furman R. Gressette
1974;


Felder & Culclasure
1975-1977;


Private Practice
1978-present.

15.
What is your rating in Martindale-Hubbell?  BV

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  Yes.


Calhoun County Master In Equity, 1978-present.  Jurisdiction limited to that conferred by Order of Reference.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  None.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  No.

25.
List all employment you have had while serving as a judge other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  Private Law Practice

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Yes.


Auditor, South Carolina Tax Commission.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.


Sued for malpractice by an Attorney-in-Fact after she was unsuccessful in retaining property she transferred to herself by use of the Power of Attorney.  She was advised of the prohibition to make such transfers prior thereto.  She subsequently dismissed the case without trial or settlement.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None. 

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
St. Paul United Methodist Church

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:


(a)
Tina Watkins-CPM Federal Credit Union



St. Matthews, S.C. 29135


(b)
Peter D. Korn



P.O. Box 12369, Columbia, S.C. 29211


(c)
Samuel C. Waters



P.O. Box 100200, Columbia, S.C. 29202-3200


(d)
Lewis C. Lanier

P.O. Box 2789, Orangeburg, S.C. 29118

(e)
Troy Guerard Knight


405 North Magnolia Street, Summerville, S.C. 29483

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Thomas P. Culclasure

Date  August 12, 2002

Sworn Statement to be included in Transcript of Public Hearings

Master-in-Equity

Full Name:

Thomas P. Culclasure

Address:

814 S.F.R. Huff Drive, P.O. Box 183, St. Matthews, S.C. 29135

Home Telephone:
803-874-1778

Work Telephone:
803-874-4303

E‑Mail Address:
None

1.
Do you plan to serve your full term if re-elected?  Yes.

2.
Do you have any plans to return to private practice one day?  Yes.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  I do not allow ex parte communications.  Are there circumstances under which you could envision ex parte communications being tolerated?  No

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  If matters were pending upon dissolution of the prior association, I would recuse myself. 

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  To prevent any possible appearance of prejudice or lack of impartiality, I would grant a Motion for Recusal. 

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts from other than family members.  Being Master In Equity does not take you out of society so social gatherings are attended.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a judge?  I would be obliged to report the occurrence to the proper authority.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How do you handle the drafting of orders?  Some orders are prepared by attorneys involved in the case.  Others are prepared by me.  All orders are reviewed for accuracy prior to signing.

12.
What methods do you use to ensure that you and your staff meet deadlines?  Tickler System.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Public Policy is by necessity a part of what must be considered by a judge rendering a decision.  Judges should not involve themselves in public policy making or promoting.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  Anything permissible under Canon 4, which is asked of me.

15.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  No.

How do you address this?  I do not take work out of the office or courtroom.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.  I have been Master In Equity for 25 years, so I have not appeared before a Master since 1978.

21.
What do you feel is the appropriate demeanor for a judge?  Calm, patient, understanding and authoritative.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  At all times.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  No.  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.

24.
How much money have you spent on your campaign?  None.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

30.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Thomas P. Culclasure

Sworn to before me this 12th day of August, 2002.

Notary Public for S.C.

* * * * * * *

PERSONAL DATA QUESTIONNAIRE

REAPPOINTMENT TO MASTER IN EQUITY FOR GREENVILLE COUNTY

NAME:



Mr. Charles B. Simmons, Jr.

HOME ADDRESS:

11 West Hillcrest Drive, Greenville, S.C. 29609

BUSINESS ADDRESS:
Suite 313, County Courthouse, Greenville, S.C. 29601

E-MAIL ADDRESS:

csimmons@greenvillecounty.org

TELEPHONE NUMBER:
(home):  864-232-4510





(office):  864-467-8556

2.
Date and Place of Birth:  November 4, 1956, at Greenville, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on April 26, 1986, to Elizabeth Spencer Simmons.  Never divorced.


Children:  Ford, age 14; Spencer, age 11; and Mason, age 6.

6.
Have you served in the military?  Not Applicable.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Spartanburg Methodist College (1975-1977); Associate of Arts; Criminal Justice;


East Tennessee State University (1977-1979); B.S. Political Science and Criminal Justice;


University of South Carolina Law School  (1979-1982); Juris Doctorate.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1982.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


None of any particular significance.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
Attended S.C. Bar J.C.L.E. programs;

(a) Attended S.C. Equity Court annual meetings;

(b) Attended National Judicial College and American Academy of Judicial Educational Seminars.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


Yes.  Have frequently lectured at Bar Conferences, legal education programs, and USC School of Law.  Topics included foreclosures, non-compete agreements and non-jury practice.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


(a)
Tips for Non-Jury Practice, S.C. Lawyer Magazine, Summer 1983;


(b)
S.C. Juris Prudence, “Mortgages” (1994);


(c)
Mortgage Foreclosures – A Primer, S.C. Lawyer Magazine, Summer 1995.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina (1982)


U.S. District Court of S.C. (1983)

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
Law clerk to Hon. C. Victor Pyle, Jr., S.C. Circuit Court Judge (1982-1983);


(b)
Partner, Carter-Smith Law Firm, Greenville, S.C.  (1983-1985);


(c)
Partner, Wilkins Law Firm, Greenville, S.C.  (1985-1989);


(d)
Master in Equity, Greenville County, S.C.  (1989-present);


(e)
Special Circuit Court Judge (13th Judicial Circuit; 1989-present);


(f)
Drug Court Judge (13th Judicial Circuit; 1998 – present)


I have been the Master in Equity for Greenville, S.C. since January 1989.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Never Rated

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Master in Equity for Greenville County (January 1989 – present)

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a) Robinson vs. Venture Capital, Inc., 2001-UP-050, S.C. Ct. App. (Filed 1/25/01)


This was a complicated case involving water run-off of a commercial parking lot wherein Plaintiff was seeking recovery against the developer and the City of Greenville.  The Court of Appeals upheld the granting of Summary Judgment to the City and affirmed this Order using the rationale relative to the “common enemy rule” concerning water run-off.

(b) Quinn vs. The Sharon Corp., 540 S.E.2d 474 (S.C. Ct. App.).

This case involved shareholders to a closely held corporation and an inconsistent position taken by the primary shareholder in an earlier court action.  The Court of Appeals upheld the application of the Doctrine of Judicial Estoppel and affirmed my decision.

(c) Belks of Spartanburg, S.C., Inc., vs. Thompson, 522 S.E.2d 357 (S.C. Ct. App. 1999).  This was a very complicated case involving stock valuation proceedings under the S.C. Business Corporations Act.  My decision was affirmed.

(d) J.K. Construction, Inc., vs. Western Carolina Regional Sewer, 519 S.E.2d 561

(S.C. 1999).  This involved the question of whether a “sewer service charge” was an illegal tax that violated the Equal Protection Clause.  My decision was affirmed by our Supreme Court.

(e) T.Walter Brashier vs. South Carolina Department of Transportation, 490 S.E.2d 8 (S.C. 1997).  This case involved a financing plan to build a toll-access highway in Greenville County and whether the statutory enactment was unconstitutional.  The Supreme Court upheld my decision, which resulted in the Southern Connector in Greenville County being built.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? 


Yes.  South Carolina Court of Appeals (May, 1998)

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Not since graduating from law school.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

35.
Have you ever been disciplined or cited for unprofessional conduct or a breach of ethics by any court, administrative agency, bar association, disciplinary committee, or other professional group?  Have you ever been the subject of a formal complaint, or is there a complaint pending against you before such a group?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  If so, give details.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  
No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Greenville County Bar Association


(b)
South Carolina Bar Association

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  None.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:

(a) Art Seaver, Greenville First Bank


112 Haywood Road, Greenville, S.C. 29607

(b) Jay Madden, First Presbyterian Church


200 W. Coffee Street, Greenville, S.C. 29601


(c)
Eddie Terrell



38 Wiseton Court, Simpsonville, S.C. 29681


(d)
Greg Ramsey



18 Ashwicke Lane, Greenville, S.C. 29615


(e)
George Conits



114 Manley Street, Greenville, S.C. 29601

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Charles B. Simmons, Jr.

September 5, 2002

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Charles Bedford Simmons, Jr.

Address:

Suite 313, County Courthouse, Greenville, S.C. 29601

Home Telephone:
864-232-4510

Work Telephone:
864-467-8556

E‑Mail Address:
csimmons@greenvillecounty.org

1.
Do you plan to serve your full term if reelected?  Yes.

2.
Do you have any plans to return to private practice one day?  Not at this time.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Should not be permitted or engaged in.  Under a request for an emergency ex parte restraining order, necessarily would involve ex parte communication.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I have been on the bench over 13 years so former partners/associates question is no longer an issue.  I routinely hear lawyer-legislator matters and treat them as any other lawyer.  If I know the parties, I generally recuse myself.

6.
If you disclosed something that had the appearance of bias, but you believed it /would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If the attorney could give me an objective reason, I would strongly consider the motion.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  To avoid even the appearance of impropriety, I don’t accept gifts nor allow attorneys to buy meals.  I occasionally attend parties given by attorneys.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a judge?  Depending on situation and/or how well I knew lawyer or judge, I would either go to them with the issue or, if more appropriate, report it directly.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How do you handle the drafting of orders?  I rule from bench in presence of attorneys or send a letter or memo outlining my decision to all attorneys. 

12.
What methods do you use to ensure that you and your staff meet deadlines?  We have a “tickler system” to monitor time limits.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I think a judge should apply prior case law or statutory authority where appropriate.  A judge should typically avoid judicial activism.  Most public policy issues are better left to the legislative branch.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I have taken and taught numerous continuing legal education seminars.  I am also President of the Equity Court Council (consisting of all Masters), and usually coordinate our annual seminars.

15.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  Being a judge does sometimes strain personal relationships.  At times when friends who are lawyers appear in front of you there is pressure; real or perceived.  With close friends (as attorney or litigant) I recuse myself.  With family, I realize they are the most important part of my life and attempt to order my life accordingly.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Would depend on the extent of de minimis interests involved.  I would, however, disclose it on record if I heard the case.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.  100%.

21.
What do you feel is the appropriate demeanor for a judge?  To be humble, to be fair and to be desiring to do justice.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  The answers above are rules to live by.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  Yes.  While a judge must exercise restraint, sometimes a little anger is deserved and appropriate.  How you handle and show the anger is the most critical.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?..No.

30.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Charles Bedford Simmons, Jr.

Sworn to before me this 5th day of September 2002.

Notary Public for S.C.

* * * * * * * 

PERSONAL DATA QUESTIONNAIRE

REAPPOINTMENT TO MASTER IN EQUITY FOR HORRY COUNTY

NAME:



Mr. James Stanton Cross, Jr.

HOME ADDRESS:

1040 Chelsey Circle, Conway, South Carolina 29526

BUSINESS ADDRESS:
1301 Second Avenue, Horry County Justice Center





Conway, South Carolina 29526

E-MAIL ADDRESS:

jscross@sccoast.net (home)





Crosss@horrycountygov.org (work) 

TELEPHONE NUMBER:
(home):  (843) 347-3019 





(office):  (843) 915-7851 or 915-5310

2.
Date and Place of Birth:  February 17, 1942, at Valdosta, Georgia.

3. Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 7, 1965, to Mary Virginia Allen Cross.


Never divorced.


Children:  Mary Catherine Parypinski, age 30, teacher; and James Stanton Cross, III, age 28, computer software.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Clemson College 1960 to 1964 BS Degree


University of South Carolina 1964 to 1967 J. D. Degree

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1967

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  None

10.
Briefly describe your continuing legal or judicial education during the past five years.


Required JCLE Programs

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


(a)
Bridge the Gap – Master in Equity;


(b)
Horry County Bar Association Programs.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, September 13, 1967;


U.S. District Court for South Carolina, September 13, 1967.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
Singleton and Singleton 1967 to 1978;


(b)
Cross and Singleton 1973, to 1979;


(c)
Cross Singleton, Burroughs and Norton 1979 to 1996;


(d)
Master in Equity for Horry County 1996 to present.

15.
What is your rating in Martindale-Hubbell?  BV.  If you are currently a member of the judiciary, list your last available rating.  BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  Yes.


(a)
Appointed as Recorder for City of Conway, S. C., from 1969 to 1974.  Jurisdiction same as magistrate.


(b)
Appointed Master in Equity for Horry County and served as such since April 1, 1996, to present.  Cases and jurisdiction by Order of Reference.

23. If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Larry G. Branch, et al. vs. City of Myrtle Beach, 94-CP-26-1265, Reversed and remanded in Court of Appeals 332 S.C. 575, 505 S.E.2d 925 (1998).  Reversed in Supreme Court 532 S.E.2d 289 (2000).


(b)
Gregg Williams, et al. vs. Joel Wilson, et al., 98-CP-26-2549, Affirmed in Court of Appeals 533 S.E.2d 592; Affirmed in part, reversed in part in Supreme Court Opinion No. 25457 filed April 29, 2002.


(c)
Myrtle Beach Hospital, et al. vs. City of Myrtle Beach, et al., 95-CP-26-1885, Affirmed in Court of Appeals 330 S.C. 590, 510 S.E.2d 439 (1998) and affirmed as modified in Supreme Court 532 S.E.2d 868 (2000), 341 S.C. 1 filed June 5, 2000.


(d)
City of Myrtle Beach vs. Juel P. Corporation, et al., 96-CP-26-832, Affirmed in Part and Reversed in part in Court of Appeals 337 S.C. 157, 522 S.E.2d 153 (1999) and reversed in Supreme Court 543 S.E.2d 538 (2001).


(e)
Broadhurst vs. City of Myrtle Beach, et al., 99-CP-26-4594, Affirmed in part and reversed in part by Supreme Court 537 S.E.2d 543, 342 S.C. 373 (2000).

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


(a)
Recorder City of Conway 1969 to 1974 – Mayor;


(b)
Master in Equity for Horry County 1996 to present – County Administrator.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I hold a note and mortgage from Attorney J. O. Burroughs, a former law partner, on interest in a commercial building.  Mr. Burroughs does not, and will not ever practice before me.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.  Have you ever defaulted on a student loan?  No.  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?


Yes.  I was a defendant in an action captioned Walter R. Hallman and Mary E. Hallman vs. J. Stanton Cross, Jr., and Peoples Federal Savings and Loan Association, 94-CP-26-42, an action for actual and punitive damages, and recision of a real estate closing transaction for failure to inform the plaintiff/purchaser of certain matters not appearing of public record.  Summary judgment rendered in favor of the Defendant J. Stanton Cross, Jr., on all causes of action in the plaintiff’s complaint.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Horry County Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Big Brothers/Sisters of Horry County;


(b)
Riverside Club.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:

(a)
Mr. W. Jennings Duncan, President


Conway National Bank


P.O. Box 320, Conway, South Carolina 29528


(b)
Mr. Joseph F. Singleton 


Singleton, Burroughs and Young, Attorneys at Law


Post Office Box 1244, Conway, South Carolina 29528


(c)
Mr. James B. VanOsdell



VanOsdell Lester Howe and Jordan, Attorneys at Law

1303 Azalea Court, Myrtle Beach, South Carolina 29577

(d)
Mr. Ralph Stroman, Attorney at Law



1202 Third Avenue, Conway, South Carolina 29526 


(e)
Rev. Carl Hunsuckler


Trinity Methodist Church



Long Avenue, Conway, South Carolina 29526

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  James S. Cross, Jr.
Date:  August 22, 2002
Sworn Statement to be included in Transcript of Public Hearings

Full Name:

James Stanton Cross, Jr.

Address:

P.O. Box 1236, Conway, South Carolina 29528

Home Telephone:
(843) 347-3019

Work Telephone:
(843) 915-7851 or (843) 915-5310

E‑Mail Address:
jscross@sccoast.net (home)

Crosss@Horrycountygov.org (work)

1.
Do you plan to serve your full term if reelected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4. What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My philosophy regarding ex parte communications is that such communications should be avoided at all costs. The gray area aspects of this doctrine are difficult personally for me, however, clearly administrative, scheduling and related communications where no advantage is obtained, would not be prohibited.

5. What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  My philosophy on recusal is that it is often better to recuse yourself and completely divulge to all parties all pertinent information than to worry about holding back some grounds where parties would object or feel uncomfortable about my hearing an issue or case.   With one exception (that of a former law partner whose note and mortgage I hold), I do not recuse myself in matter involving lawyer legislators, former associates or law partners. 

6. If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Under these circumstances great deference should be given such a request for recusal and yes I would grant the motion to recuse.

7. What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not have a set standard for gifts and social hospitality, however, I certainly do not accept gifts of any kind with the possible exception of gifts of a nominal value, such as books, etc., from friends and classmates of 30 to 40 years ago which are in keeping with the occasion and relationships with the old friends.  I have no problem with having dinner with friends and long term social relationships.  I do not allow anyone to purchase meals for me at restaurants or public places.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer of judge?  Each misconduct would be reported to the appropriate disciplinary office. 

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11. How do you handle the drafting of orders?  The majority of the Orders are drafted by the attorneys.  If the matter is contested, I usually write a letter to the attorneys on both sides setting forth the ruling and request the attorney, for the prevailing party, to prepare the necessary proposed order.  Routine short uncomplicated orders are drafted by me.

12. What methods do you use to ensure that you and your staff meet deadlines?  Our office has use of hard copy calendar and computer ticklers.

13. What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I do not believe in “judicial activism”, and feel strongly that judges’ should not set or promote public policy.  Of course, a good example should be set by conduct and how one leads his or her life.

14. Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I have and will continue to further the improvements of the legal system through speaking to civic organizations, participation in programs such as mock trial judge, and Bridge the Gap program.  I have and will continue to assist young lawyers with advice I have learned with some 35 years experience.

15. Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  I do not feel such a strain or such pressure.  Perhaps the fact that I do not have a blood relative in this state isolates me somewhat.

16.
Are you involved in any active investments from which you derive additional that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20. What percentage of your legal experience has dealt with cases before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.  I have been Master for over six (6) years, however, when in private practice 80% of my practice was before the previous Master in Equity.

21. What do you feel is the appropriate demeanor for a judge?  Fair to all parties, serious, objective, attentive, impartial and interested in the presentation of both sides.  These characteristics together with a sense of humor I feel would be the appropriate demeanor.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Seven days a week and twenty-four hours a day.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you? No.  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  At the appropriate time, I plan to write the members of my county delegation and this will be my only expense.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released? No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

30.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  James Stanton Cross, Jr.

Sworn to before me this 21st day of August, 2002.

Notary Public for S.C.

* * * * * * * 

PERSONAL DATA QUESTIONNAIRE

REAPPOINTMENT TO MASTER-IN-EQUITY FOR ORANGEBURG COUNTY.

NAME:



Mr. Olin Davie Burgdorf

HOME ADDRESS:

108 Burgdorf Lane, Springfield, S.C. 29146

BUSINESS ADDRESS:
190 Gibson Street, Orangeburg, S.C. 29115

E-MAIL ADDRESS:

DBurgdorf@OrangeburgCounty.Org.

TELEPHONE NUMBER:
(home):  803/258-3170





(office):  803/533-6286

2.
Date and Place of Birth:  July 1, 1948, at Columbia, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on February 7, 1969, to Jan Eugenia Johnson Burgdorf.  Never divorced.


Children:  Karl Davie Burgdorf, age 32, Editor, United Methodist Advocate; F. Heath Burgdorf, age 26, School Teacher; and Olin Prather Burgdorf, age 24, Bodyshop Worker.

6.
Have you served in the military?

1969-1974 – U.S. Army Reserve, 1st Lieutenant, Honorable Discharge 1/7/74

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Davidson College, 1966/1970, AB;


University of South Carolina, 1970-1973, JD.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1973.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

1966-1970 Pi Kappa Phi Fraternity, ROTC

10.
Briefly describe your continuing legal or judicial education during the past five years.

The office of the Master being a specialized court, I have attended JCLEs in Real Estate, Equity Practice, Debt Collection and Arbitration, as well as seminars presented by our Equity Court Council.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


I taught Business and Criminal Law at Orangeburg Technical College for many years.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court 1973;


U.S. Court of Appeals 1974.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

I began my practice as a sole practitioner in 1974 and continued to do so until 1986 when I was appointed Master.  My practice was mainly real estate of the type dealt with in the office of the Master, as well as title work.

15.
What is your rating in Martindale-Hubbell?  My last rating was BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If a candidate is seeking a judgeship different than his or her current position, Questions 16-21 should be answered based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Master-in-Equity, 1986-Present (appointed)

Orangeburg County Special Circuit Judge, 1994-Present (appointed); Common Pleas Civil cases.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Leahy v. The Starflo Corp., 431 S.E.2d. 567 (S.C. 1993);

(b)
Moody v.  City of Orangeburg, 460 S.E.2d.374 (S.C. 1995);

(c)
Glover v. Investment Life Company of America 439 S.E.2d. 297 (S.C. 1993);

(d)
Todd v. S.C. Farm Bureau, Unpublished Opinion No.98-UP-302;

(e)
Ray v. S.C. State University, et al., Unpublished Opinion No. 2001-UP-456.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


(a)
Orangeburg County Board of Education c. 1976-1986 (appointed);


(b)
Springfield Municipal Election Commission c. 1976-1986 (appointed).

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.

None other than as Master and as Special Referee on numerous occasions outside of my jurisdiction as Master of Orangeburg County.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Yes, I ran unsuccessfully for Orangeburg Council in 1980.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Yes.

(a)
School teacher 1974-1975;

(b)
Executive Director Orangeburg-Calhoun Technical College Foundation, 1977-1979.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?

Not to the best of my knowledge except at my last confirmation hearing process, it was brought to my attention that some federal prisoner had included me in his lawsuit, but I was not provided with the details, nor do I think I was a party in interest, but that It was some sort of dragnet suit, where the prisoner sued all the judges in the county or circuit whether or not they were really involved with his situation.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
S.C. Bar Association;

(b)
Orangeburg County Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Orangeburg Rotary Club, Attendance Chairman, Scholarship Selection Committee;

(b)
Springfield United Methodist Church, Pastor Parish Relations Committee;

(c)
Palmetto Club of Columbia.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

For a number of years I have acted as Special Circuit Judge, pro bono.  Even though this takes a toll on my time, I feel it is a voluntary service that is essential in giving something back to the community.

48.
Personal References:


(a)
Michael Wolf, President, Orangeburg National Bank



820 Columbia Road, Orangeburg, S.C. 29115

803/533-3400


(b)
Roy Stuckey, Esquire, Professor of Law, USC



Columbia, S.C. 29208





803/777-2278


(c)
W. Thomas Vernon, Esquire, King and Vernon



P.O. Box 667, Columbia, S.C. 29202



803/779-3090


(d)
Rev. Kermit Shrawder, Chaplain, The Methodist Oaks



Orangeburg, S.C. 29115




803/534-1212, Ext. 181


(e)
Clyde B. Livingston, CPA



1144 John C. Calhoun Dr., Orangeburg, S.C. 29115
803/536-5800

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Olin Davie Jones Burgdorf
Date:  August 9, 2002

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Olin Davie Jones Burgdorf

Address:

P.O. Box 145, Springfield, S.C. 29146 (Home)




P.O. Drawer 9000, Orangeburg, S.C. 29116 (Office)

Home Telephone:
(803) 258-3170

Work Telephone:
(803) 533-6286

E‑Mail Address:
Dburgdorf@OrangeburgCounty.Org.

1.
Do you plan to serve your full term if re-elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications are anathema to the proper working of the court system.  Lawyers from both sides of a case should be informed at the same time by the same method of decisions, rulings, etc.  A lawyer who attempts ex parte communications should be reprimanded and the opposing party notified immediately.  Perhaps the only situation where ex parte actions are appropriate are in ministerial instructions by a judge or in case of dire emergency, after which the opposing attorney should be notified, e.g. if opposing attorney is unavailable when some emergency exists.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I believe that a judge should recuse her/himself, where even an appearance of impropriety exists.  This does not mean that a judge would have to recuse just because he knows the lawyers involved, but it does mean that if there is a special relationship between him/her and one that might be construed as prejudicial, he/she should recuse.  I have no former partners or associates, so this would not be a problem for me, nor would I allow myself to be influenced by the fact that a person appearing before me is a legislator.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Yes, absolutely, to avoid any appearance of bias.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts from lawyers and only accept social hospitality from close friends.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a judge?  Such conduct should be reported to the proper agency.

9.
Are you affiliated with any political parties, boards or commissions that need to be re-evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How do you handle the drafting of orders?  I usually request the parties to submit proposed orders, copying one another.  After a decision has been made, I send both parties the order by the same means.

12.
What methods do you use to ensure that you and your staff meet deadlines?  We have computer reminders as well as notebooks which we upgrade regularly.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  The judicial branch of the government should not engage in such except as to promote justice.  Public policy is a legislative task.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  Participating in seminars for the bar and continuing to act as Special Court Judge pro bono to relieve the caseload in Orangeburg County.

15.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  It can, but, generally, I leave my “work at the office.”  I explain the special demeanor a judge must have to those close around me and they respect that which I must do to uphold the dignity of the office.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.  Since I have been Master for over sixteen years, I cannot put a percentage on what work I did in front of my predecessor, but I did real estate, foreclosures and the like on a regular basis.  

21.
What do you feel is the appropriate demeanor for a judge?  A judge should uphold the law him/herself and set an example in the community.  He should be civic minded, but careful in not using his/her position to influence others to any specific philosophy or position.  He/she should conduct his personnel affairs with dignity so as to not to demean the office.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Seven days a week, twenty-four hours a day.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.  Anger does nothing but demean the position.  This does not mean that a judge should not chastise a lawyer in private for some infraction.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

30.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Olin Davie Jones Burgdorf

Sworn to before me this 9TH day of August, 2002.

Notary Public for S.C.
* * * * * * *

PERSONAL DATA QUESTIONNAIRE

REAPPOINTMENT TO MASTER-IN-EQUITY FOR RICHLAND COUNTY

NAME:



Mr. Joseph M. Strickland

HOME ADDRESS:

Post Office Box 7663, Columbia, S.C. 29202-7663

BUSINESS ADDRESS:
Post Office Box 192, Columbia, S.C. 29202-0192

E-MAIL ADDRESS:

jstrickland1@sc.rr.com
TELEPHONE NUMBER:
(home):  803-754-9885





(office):  803-576-1903

2.
Date and Place of Birth:  September 24, 1955, at Abbeville, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on May 6, 1995, in Columbia, S.C., to Karen Ann Grogan Strickland.

Never divorced.

Child:  Helen Monroe Strickland, age 6.

6.
Have you served in the military?

United States Army Reserve, 1977 through 1985, 1st Lt.; Resigned Commission in 1997, Honorable Discharge.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Princeton University, 1973-1977, A.B.


Vanderbilt University School of Law, 1977-1978, 1979-1981, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

District of Columbia, 1984; South Carolina, 1985.  Took Bar exam but never admitted in New York.  Took Bar exam in District of Columbia three times.  Passed South Carolina Bar upon the first attempt.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Princeton University, Vice-President of the Undergraduate Student Government 1976-1977; Army ROTC Corps Adjutant, 1975-1977; Saxophone player in the Triangle Club Orchestra and the University Jazz Ensemble.

Vanderbilt University School of Law; University Committee on Alumni Education, 1979-1981; Black Law Student’s Regional Moot Court Team, Winner “Best Brief” award, 1981.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
Included are attachments from the Executive Director of the Commission on Continuing Legal Education and Specialization.


(b)
I have fully complied with judicial continuing legal education requirements.


(c)
In 1992, JCLE requirements were waived due to budget constraints.  I would have complied anyway due to hours carried over from attendance at the National Judicial College in Reno, Nevada in 1990 and 1991.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


(a)
Guest Lecturer, “Bridge the Gap”, 1994-present;


(b)
Guest Lecturer, USC Law School, Courses in Legislation, Fall 1989 and Fall 1990;


(c)
S.C. Trial and Appellate Practice, Fall 1992;


(d)
S.C. Bar CLE, Winter 2001.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


Op-Ed piece, The State, June 18, 1997.


Op-Ed piece, The Columbia Record, late 1980’s, unable to locate.

13.
List all courts in which you have been admitted to practice and list the dates of your admission. Give the same information for administrative bodies that require a special admission to practice.


U.S. Supreme Court, June 27, 1997;


U.S. District Court of South Carolina, January 3, 1986;


U.S. Court of Appeals, Fourth Circuit, July 29, 1985;


Supreme Court of South Carolina, November 21, 1985;


District of Columbia Court of Appeals, June 25, 1984.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.



The undersigned candidate graduated from Princeton University in Princeton, New Jersey in 1977, which is ranked by U.S. News and World Report as one of the nation’s best national universities.  In 1981, the undersigned graduated from the Vanderbilt University School of Law in Nashville, Tennessee, which is ranked by U.S. News and World Report as one of the nation’s best law schools.



My first job after law school was in the United States Senate.  I was appointed Second Assistant Parliamentarian by the Secretary of the Senate upon the recommendation of the majority leader, the Honorable Howard H. Baker, Jr.  This job facilitated exposure to the legislative process.  I became an expert on the rules and procedures of the United States Senate.  Sometimes, I helped Senators and staff draft legislation to comply with procedural requirements.  I referred all bills and communications from the President to the appropriate committee on behalf of the Vice-President who is the President of the Senate.  I left that job to work for a few months as an assistant to a member of the Consumer Product Safety Commission.  In 1984, my next job was in Columbia, SC as a clerk for U.S. District Judge Matthew J. Perry, Jr.  This job facilitated exposure to many aspects of the federal judicial system.  I prepared the Judge for hearings, trials, sentencing hearings, and pleas in civil and criminal cases.  Serving as a law clerk for a federal judge is the best preparation for the future service on the bench that I can think of.  Most members of the Bar do not have this credential.



Nelson, Mullins, Riley and Scarborough offered me a job while I was clerking for Judge Perry.  The firm had 50 lawyers when I joined it as an associate in 1985.  There, I practiced primarily in the area of products liability and commercial litigation.  Much of my time was spent on a massive toxic tort case involving AT&T Nassau Metals.  More than 300 plaintiffs complained of health problems from fumes emanating from a copper recycling plant.  Later, I spent a lot of time working on a series of cases brought against CFW Construction Company, Inc. involving alleged bid rigging and alleged violation of federal anti-trust law.  Much of my time was devoted to smaller breach of warranty cases for General Motors Corporation.  During my last year with the firm, I focused on defending claims brought before the Worker’s Compensation Commission.  I worked at the firm until 1989.



As Master-in-Equity, I can hear any civil non-jury case.  I have been exposed to commercial contract disputes, environmental cases, labor law cases, and a wide variety of foreclosure and real estate cases.  As Special Circuit Court Judge, I hear motions in jury cases and generally assist with the non-jury docket.



Please note, the undersigned passed Bar examinations in Washington, D.C. and South Carolina.  Most attorneys are not licensed in multiple jurisdictions.


I am an incumbent seeking reappointment.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.


I was an associate at Nelson, Mullins, Riley and Scarborough which is an AV rated firm.

16.
What was the frequency of your court appearances during the last five years?  Not Applicable.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?  Not Applicable.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?  Not Applicable.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Not Applicable.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  Not Applicable.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Not Applicable.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


The undersigned was appointed Master-in-Equity for Richland County on July 17, 1989 by Governor Carroll A. Campbell, Jr. with the advice and consent of the S.C. General Assembly.  The Master-in-Equity is a division of Circuit Court and can hear any civil non-jury case referred by a Circuit Judge.  In 1994, the undersigned was appointed Special Circuit Court Judge by order of the Chief Justice of the Supreme Court to hear Motions in jury cases and generally assist with the non-jury docket, approve minor settlements, accept grand jury returns and other matters.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Wolf v. Colonial Life and Accident Insurance Company 1990 Master-in-Equity, 420 S.E.2d 217 (S.C. App. 1992);


(b)
Reilly v. Smith 1995, Master-in-Equity;


(c)
State v. Derrick 1995, Special Circuit Court Judge Appellate Decision;


(d)
Mahon v. Chesoni 1992, Master-in-Equity.  Unpublished Opinion No. 94-UP-102 (S.C. App. 1994);


(e)
NAB v. Corbin 1996, Master-in-Equity.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


Appointed Member, Richland County Planning Commission, 1986-1987;


Appointed Member, S.C. Jobs Economic Development Authority, 1987-1989;


Elected Member, S.C. Republican Party Executive Committee, 1987-1989.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


In 1998, I was an unsuccessful candidate for South Carolina Circuit Judge and United States Magistrate.  In 2001, I was an unsuccessful candidate for South Carolina Circuit Judge.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?


I have been sued three times in my life.  All three cases were frivolous and were dismissed.  In 1987, I was part of a group of people sued in the Court of Common Pleas in conjunction with the Richland County Republican Convention.  I was a candidate for the State Executive Committee and my opponent was one of the Plaintiffs.  Judge Ralph King Anderson dismissed the action pursuant to Rule 12(b) 6, SCRCP.  The Complaint alleged I discriminated against Black people and violated the Voting Rights Act of 1965.


In 1992, a disgruntled former employee sued me in Federal Court.  She had been terminated two years earlier and claimed I discriminated against her because she is Black and caused her to suffer mental illness, among other things.  Judge Dennis Shedd granted my Motion for Summary Judgment on nine causes of action.  The Insurance Reserve Fund negotiated a settlement of the tenth cause of action, a claim of retaliation.


In 1995, disgruntled litigants who had exhausted their appeals in State Court sued me in Federal Court.  The litigants claimed, among other things, they were discriminated against because they were Black because I ruled against them in a Partition lawsuit brought by one of their relatives.  Judge Dennis Shedd dismissed the case pursuant to Rule 12(b) 6, FRCP.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?


The undersigned attended the Annual Convention of the South Carolina Trial Lawyers Association in 2002 as a guest of the Association.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Richland County Bar Association;

(a) Columbia Lawyer’s Association;

(b) South Carolina Black Lawyer’s Association;

(c) District of Columbia Bar Association;

(d) American Bar Association;

(e) National Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Lifetime Member, NAACP;


(b)
Member, The Palmetto Club of Columbia;


(c)
Former Member, The Princeton Club of New York.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


Resume’ attached.  Also, please note the broad range of reported appellate decisions involving my rulings.

48.
Personal References:

(a) Mr. King B.L. Jeffcoat

4101 Grand Street, Columbia, S.C. 29203


(803) 786-6606

(b) Ms. Mary Lynne Diggs

1520 Senate Street, Columbia, S.C. 29201


(803) 254-4470.

(c) Mr. William B. Depass, Jr.

1338 Sinkler Road, Columbia, S.C. 29206


(803) 782-4217

(d) Mrs. Fannie Carson

2223 Hurst Street, Columbia, S.C. 29203


(803) 779-2495

(e) Mr. Ken Jackson

C/O Bank of America Plaza

1901 Main Street, Columbia, S.C. 29201


(803) 255-7551

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Joseph M. Strickland
Date:  August 12, 2002

Sworn Statement to be included in Transcript of Public Hearings

Full Name:


Mr. Joseph Monroe Strickland

Address:


Post Office Box 7663, Columbia, SC  29202-7663

Home Telephone:

(803) 754-9885

Work Telephone:

(803) 576-1903

E‑Mail Address:

jstrickland1@sc.rr.com
1.
Do you plan to serve your full term if reelected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I simply don’t allow ex parte communications.  In case of an emergency request for a TRO, an ex parte communication may have to be allowed.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I recuse myself in cases of actual conflict or to avoid the appearance of impropriety.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would give great deference to a party requesting recusal and I would grant the motion.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts.  However, I do attend parties and receptions sponsored by the Bar Association or law firms.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a judge?  I would notify the proper authority, as I have done in the past.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How do you handle the drafting of orders?  I have no law clerk, so I draft almost all routine orders.  Frequently, I ask counsel for the prevailing party to submit a proposed order, which I edit and modify.

12.
What methods do you use to ensure that you and your staff meet deadlines?  I use a “suspense” system.  All deadlines are noted and met.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  A trial court judge cannot make law or promote public policy.  That is the prerogative of the legislature.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I will continue to speak at CLE seminars, assist in mock trial competitions, and answer questions from citizens in one-on-one conversations.

15.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  No.  My spouse, child, friends and relatives are very supportive.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.  I have served as Richland County Master-in-Equity for more than thirteen years.  Thus, I have judicial experience in a broad range of civil non-jury cases.

21.
What do you feel is the appropriate demeanor for a judge?  A judge should practice common courtesy to all people he comes in contact with in or out of court.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  My answer to question #21 is how I live my life.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  I would recuse myself if I become angry with a defendant or an attorney.  Personally, I could not be fair if I ruled in anger.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

30.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Joseph M. Strickland

Sworn to before me this 12th day of August, 2002.

Notary Public for S.C.

* * * * * * * *

CITIZENS COMMITTEE REPORTS

REPORT OF THE LOWCOUNTRY CITIZENS COMMITTEE ON JUDICIAL QUALIFICATIONS

Date:
October 17, 2002


The Lowcountry Citizens Committee met at the Dorchester County Courthouse on October 17, 2002, to interview eleven judicial candidates in the Lowcountry region and finalize a report to the Judicial Merit Selection Commission.  All members were present, with the exception of Elaine Murray, Bruce Wallace, and Irene McCollom.


During the course of the committee’s investigation, individual members contacted numerous persons in the community concerning the candidates.  Those contacted included lawyers and non-lawyers.  Based upon these inquiries, court observations, and a personal interview with the candidates, the Lowcountry Citizens Committee reports the following:

Judge Jackson V. Gregory is highly recommended for re-election to the Circuit Court for the Fourteenth Judicial Circuit, Seat 2.

Judge R. Markley Dennis, Jr. is highly recommended for re-election to Circuit Court At-Large Seat 2.

Judge Thomas P. Culclasure is highly recommended for re-appointment to the position of Master-in-Equity for Calhoun County.

Judge O. Davie Burgdorf is highly recommended for re-appointment to the position of Master-in-Equity for Orangeburg County.

John J. Dodds, III, is highly recommended as a candidate for Master-in-Equity for Charleston County.

P. Michael DuPree is recommended as a candidate for Master-in-Equity for Charleston County.

Mikell R. Scarborough is highly recommended as a candidate for Master-in-Equity for Charleston County.

Christine C. Varnado is recommended as a candidate for Master-in-Equity for Charleston County, however, the committee notes a concern regarding the lack of experience in real estate law.

Curtis L. Coltrane is highly recommended as a candidate for Master-in-Equity for Beaufort County.

Fred A. Walters is recommended as a candidate for Master-in-Equity, however, the committee notes a concern regarding the lack of experience in real estate law.

Signed:  Robert M. Hammond, Chairman

REPORT OF UPSTATE CITIZENS COMMITTEE ON JUDICIAL QUALIFICATIONS

Date:
October 30, 2002

The Upstate Citizens Committee utilized the Investigative Plan that was adopted by its members and previously published to the Commission. Members of the committee also entertained presentations and interviews of candidates not previously interviewed. 

Hon. Don Beatty

Judge Beatty was found to be a most competent and excellent jurist. His qualifications greatly exceed the expectations set forth in the evaluative criteria.

Hon. Charles Simmons

Judge Simmons was found to be a most competent and excellent jurist. His qualifications greatly exceed the expectations set forth in the evaluative criteria.

Hon. Roger Couch

Judge Couch was found to be a most competent and excellent jurist. His qualifications greatly exceed the expectations set forth in the evaluative criteria.

Hon. Ray Stevens

Judge Stevens was found to be a most competent and excellent jurist. His qualifications greatly exceed the expectations set forth in the evaluative criteria.

Mark Hayes

Mr. Hayes was found to be a most competent lawyer.  His qualifications greatly exceed the expectations set forth in the evaluative criteria.

Barry J. Barnette

Mr. Barnette was found to be a most competent lawyer.  His qualifications greatly exceed the expectations set forth in the evaluative criteria.

H. Spencer King

Mr. King was found to be a most competent lawyer.  His qualifications greatly exceed the expectations set forth in the evaluative criteria.

Thomas E. Shealy

Mr. Shealy was found to be a competent lawyer.  His qualifications meet the expectations set forth in the evaluative criteria.

Signed:  John W. Tucker, Jr., Chairman

ADDENDUM TO FALL 2002 REPORT OF UPSTATE CITIZENS COMMITTEE

DATE:
November 19, 2002

The Upstate Citizens Committee would publish the following addendum to their original report, previously filed.

Honorable Larry Patterson

The committee conducted an interview with Judge Patterson to discuss several issues brought to our attention.  During our meeting there were some private personal issues raised.  The committee is thoroughly convinced that there is nothing in Judge Patterson’s personal life which would have any negative bearing on his qualifications as a Circuit Court Judge.

There were many negative reports received by the committee, during our investigation, regarding Judge Patterson’s temperament.  We discussed these issues with him. Because we could not cite a specific example, Judge Patterson took the position he could not explain these reports.  He sees himself as fair, courteous and non-hostile, however, he also sees himself as requiring lawyers to comply with all rules and procedures whether popular or not.

The committee has been given many anecdotal comments about Judge Patterson’s outbursts both in and out of the Courtroom and his interference with the process when he is displeased with the outcome. 

The committee is unable to reconcile the sharp contrast between the image Judge Patterson has of himself and the image others have of him.  The committee urges the Commission to examine the issue of temperament closely.

REPORT OF THE PIEDMONT CITIZENS COMMITTEE ON JUDICIAL QUALIFICATIONS

Date:
October 24, 2002

The Piedmont Citizens Committee met with Judge Kenneth Goode in his office at the Fairfield County Courthouse, in Winnsboro, South Carolina.  Members checked numerous references concerning the candidacy of Judge Goode and they were very favorable.  Judge Goode has impressed the committee by his hard work and endeavors to be a good judge.  The committee finds the Honorable Kenneth G. Goode to be qualified for reelection to Circuit Court At-Large Seat 8.

The Piedmont Citizens Committee met with Mr. Jack Kimball in the office of Montgomery and Yarbrough at 5:00 p.m. on September 28, 2002.  Members checked numerous references concerning the candidacy of Mr. Kimball and they were favorable.  The Piedmont Citizens Committee finds Mr. Stonewall Jackson “Jack” Kimball to be eminently qualified for the position of Master-in-Equity for York County, South Carolina.

The Piedmont Citizens Committee met with Michael W. Hemlepp in his office in Chester.  Members checked numerous references concerning Mr. Hemlepp’s candidacy for Circuit Court At-Large Seat 5; they were very favorable.  The Piedmont Citizens Committee finds Michael Hemlepp qualified without reservations.

Signed:  Charles A. Montgomery, Chairman

REPORT OF THE PEE DEE CITIZENS COMMITTEE ON JUDICIAL QUALIFICATIONS

Date:
November 14, 2002

On Wednesday, November 13, 2002, the Pee Dee Citizens Advisory Committee met for the purpose of reviewing its investigation of judicial candidates and to meet those candidates whom the Committee had not previously interviewed as to their candidacy for the judicial office being sought.  Members attending the meeting were:  J. Richard “Rick” Jones, Chairman, Paige B. Sawyer, Kernard Edward Redmond, and Flora Hopkins.

The Committee previously investigated, interviewed, and issued reports as to the Honorable Kaye G. Hearn, Chief Judge of the Court of Appeals; the Honorable Mary E. Buchan, Court of Appeals; the Honorable Paula H. Thomas, Circuit Court; the Honorable John M. Milling, Circuit Court; the Honorable James E. Lockemy, Circuit Court; and the Honorable James S. Cross, Jr., Master-in-Equity for Horry County.  The Committee previously determined that all of these candidates were qualified for the office sought.  The Committee’s current investigation did not indicate any concerns that would affect the Committee’s previous determination of Qualified, and the Committee, therefore, finds:

(1)
The Honorable Kaye G. Hearn is qualified for reelection to the position of Chief Judge of the Court of Appeals, Seat 5.  As a result of its investigation and previous interview with Judge Hearn, the Committee recommends this candidate without reservation. (Reference is made to Report of Committee dated April 20, 1999.)

(2)
The Honorable Mary E. Buchan is qualified for election to the position of Judge of the Court of Appeals, Seat 6.  As a result of its investigation and previous interview of Judge Buchan, the Committee recommends this candidate without reservation.  (Reference is made to Report of Committee dated October 26, 1999.)

(3)
The Honorable Paula H. Thomas is qualified for reelection to the position of Circuit Court Judge for the Fifteenth Judicial Circuit, Seat 2.  As a result of its investigation and previous interview with Judge Thomas, the Committee recommends this candidate without reservation.  (Reference is made to Report of Committee dated October 26, 1997.)

(4)
The Honorable John M. Milling is qualified for reelection to the position of Judge of the Circuit Court, At-Large Seat 1.  As a result of its investigation and previous interview with Judge Milling, the Committee recommends this candidate without reservation.  (Reference is made to Report of Committee dated November 20, 1998.)

(5)
The Honorable James E. Lockemy is qualified for reelection to the position of Judge of the Circuit Court, At-Large Seat 6.  As a result of its investigation and previous interview with Judge Lockemy, the Committee recommends this candidate without reservation.  (Reference is made to Report of Committee dated February 26, 1997.)

(6)
The Honorable James S. Cross, Jr. is qualified for reappointment to the position of Master-in-Equity for Horry County.  As a result of its investigation and previous interview with Judge Cross, the Committee recommends this candidate without reservation. (Reference is made to Report of Committee dated December 11, 1997.)

As to the remaining candidates, the Committee investigated and interviewed the Honorable Clifton Newman, Judge of the Circuit Court, At-Large Seat 3; the Honorable A. Eugene Morehead, III, Court of Appeals, Seat 6; C. Anthony Harris, Circuit Court, At-Large Seat 5; J. Rene Josey, Circuit Court, At-Large Seat 9; W.C. Coffey, Master-in-Equity for Clarendon County; and Charles E. Curry, Master-in-Equity for Dillon County.  In conducting its investigation, the Committee utilized materials prepared by the candidates for the Judicial Merit Selection Commission.  Many of these materials are autobiographical in nature, and the Committee supplemented these submissions through contact with each candidate’s references and other persons active within the candidate’s community.  In addition, the Committee’s face-to-face interview with the candidates afforded an opportunity to meet each candidate and to personally assess the candidate’s interest in and qualifications for the judicial office sought.  In submitting this report, the Committee departs from its prior practice of reciting autobiographical material otherwise available to the JMSC in its original form.  Instead, this report offers the Committee’s “bottom line” assessment of each candidate’s qualifications.

(1)
Having served by special appointment of the Chief Justice for a period of six months as a judge of the Court of Appeals, Judge A. Eugene Morehead, III reported to the Committee that he had thoroughly enjoyed his appellate judicial experience.  While continuing to enjoy his long tenure (since 1985) on the Family Court bench, Judge Morehead would like to serve on the Court of Appeals full time.  The committee is well aware of Judge Morehead’s success as a member of the Family Court bench and his work with innovative programs such as the Juvenile Arbitration Program in the Florence school system.  All members agreed that Judge Morehead’s temperament and knowledge of the law make him eminently qualified for election to the Court of Appeals.  Based upon our investigation and personal interview, we find that Judge A. Eugene Morehead, III is qualified for election to the Court of Appeals.

(2)
C. Anthony Harris has achieved a varied perspective in his service as a legislator and “small town” lawyer which will serve him well should he be elected to the bench.  In his interview, Mr. Harris expressed an interest in serving as a Circuit Court judge so that he might view and participate in the administration of justice across our state.  He would like to learn from lawyers from a variety of backgrounds.  All Committee members agreed with Anthony Harris’ determination to carry his desire to be an “adversary without being adversarial” to the bench.  Based upon our investigation and personal interview, we find that C. Anthony Harris, Jr. is qualified for election to the Circuit Court bench.

(3)
The Committee found Rene Josey to have significant experience that would serve the state well if he were to be elected to the Circuit Court bench, such experience including service as U.S. Attorney and as a clerk for a Federal District Judge.  His extensive litigation experience might bring a unique and positive influence to our state’s Circuit Court system.  The Committee found Mr. Josey to be very pleasant, and those members who have litigated matters involving Mr. Josey’s clients have found him to be cooperative and of even temperament.  During his interview, Mr. Josey expressed a desire to serve in a non-partisan manner and devoted significant attention to discussing his goal of contributing to the increased efficiency of our court system.  Based upon our investigation and personal interview, we find that J. Rene Josey is qualified for election to the Circuit Court bench.

(4)
Mr. W.C. Coffey is a well-respected member of the Clarendon County Bar.  The Committee’s interview of that county’s Bar members indicated a collective desire for Mr. Coffey to be appointed Master-in-Equity for Clarendon County.  Each person interviewed remarked on Mr. Coffey’s even temperament, ability and experience. During his interview, Mr. Coffey expressed a desire to serve the people of Clarendon County and the citizens of South Carolina.  Based upon our investigation and personal interview, we find that Mr. W.C. Coffey is qualified for appointment as Master-in-Equity for Clarendon County.

(5)
Mr. Charles E. Curry is viewed by those members of the Dillon County Bar who were interviewed by the Committee as a model for any person aspiring to serve as Master-in-Equity.  Bar members believed that Mr. Curry’s 37 years of “small town practice,” experience as a special referee, and his balanced temperament make him well suited for appointment as a Master-in-Equity.  During its interview, the Committee found Mr. Curry to be most pleasant and committed to public service.  Based upon our investigation and personal interview, we find that Mr. Charles E. Curry is qualified for appointment as Master-in-Equity for Dillon County.

(6)
The Honorable Clifton Newman is seeking reelection to the Circuit Court, At-Large Seat 3.  His interview for his initial election in 2000 was conducted by the Midlands Citizens Committee, so the Pee Dee Citizens Committee asked Judge Newman to meet with its members in order that they could acquaint themselves with him as he is now a resident of Kingstree.  Our preliminary investigation indicated great support for Judge Newman’s continued service.  Members of the Bar and public found Judge Newman to be of even temperament and of keen intellect.  These findings were consistent with the 2000 report of the Midlands Citizens Committee and our own interview.  Based upon our investigation and personal interview, we find that the Honorable Clifton Newman is qualified for reelection to the Circuit Court bench.

Signed:  J. Richard Jones, Chairman

END OF DOCUMENTS

L:\S-JUD\JMSC WebPage\2002\transcriptPUBLICHEARINGSDec2002.doc
