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Document No. 2258

WORKERS’ COMPENSATION COMMISSION
CHAPTER 67

Statutory Authority: 1976 Code Section 42-3-30

67-406.

Reporting Insurance Policies with Effective Dates on or after July 1, 1989.

67-417.

Examination of Claim Files.

67-612.

Admission of Expert’s Report as Evidence.

67-613.

Postponement or Adjournment of a Hearing.

67-804.

Informal Conference.

67-1501.
Self-Insurance, Application.

67-1510.
Financial Analysis and Reports.

Synopsis:
These regulations amend and update and further improve the efficiency of operations and reflect changing technology at the Commission. The amendments streamline and expedite the process of submitting exhibits at hearings; schedule hearings at regional sites for informal conferences to facilitate savings in time and agency resources; accommodate Electronic Data Interchange (EDI) for filing proof of coverage; raise the amount of the self-insurance application fees in order to defer the costs of processing the applications and their analysis; allow for the examination of claim files to insure compliance with the correct filing of required workers’ compensation forms; and correct several scrivener’s errors in prior publications.

Instructions:
67-406.
Items A, B, C, (1), (2), (3), D, (1), (2), (3), E, F, (1), and (2) remain the same. Item G is added.

67-417.
New regulation added.

67-612.
Items A, B, C, D, (1) and (2) remain the same. Item D(3) is deleted. Items E, F, (1), (2), and (3) remain the same. Item G becomes new Item H. New Items G, (1), (a), (b), (c), (d), (e), (2), (3), (a), (b), (c), (4), (a), and (b) are added.

67-613.
Items A, B, (1), (a), (b), (c), (d), (e), (2), (3), (4), C, and (1) remain the same. Items C(1)(a) and C(1)(b) are deleted. Items C, (2), (a), and (b) remain the same.

67-804.
Items A, B, C, (1), (2),  (a), (b), (c), (d), (e), (f), and D remain the same. Item E is amended. Items E(1) and E(2) are deleted. Items F, G, (1), (2), H, I, and J, remain the same.

67-1501.
Items A and (1) remain the same. Item A(1)(a) is amended. Items A(1)(b), (c), (d), (e), (2), (a), 1), 2), 3), 4), 5), 6), (b), B, and (1) remain the same. Item B(2) is amended. Items C and (1) remain the same. Item C(2) is amended. Items D and (1) remain the same. Item D(2) is amended. Item E remains the same. Item E(1) is amended. Items E(2), (3), (4), (5), (6), (7), (8), (9), F, (1), (a), (b), (c), (2), (a), (b), G, (1), (2), and (3) remain the same.

57-1510.
Item A is amended. Items B, C, and D, remain the same.

Text:
67-406.
Reporting Insurance Policies with Effective Dates on or after July 1, 1989.  


A.
The National Council on Compensation Insurance (NCCI) is the authorized agent of the Commission for filing a report of coverage and notice of termination required in R.67-405 and the Act for workers' compensation insurance policies effective on or after July 1, 1989 and issued by an insurance carrier providing workers' compensation insurance in this State. This regulation does not apply to self-insured employers, a self-insurance fund, or the State Fund.    


B.
The insurance carrier shall file a report of coverage and notice of termination directly with the NCCI. The date of receipt by the NCCI is deemed the date of filing with the Commission.  


C.
The designated forms insurance carriers shall use to comply with R. 67-405, this Chapter, and the Act are:



(1)
The NCCI standard Workers' Compensation and Employers' Liability Insurance Policy Information Page, hereinafter NCCI Form WC 00 00 01A; and



(2)
The NCCI Policy Termination/Cancellation/Reinstatement Notice, hereinafter NCCI Form WC 89 06 09 A; and



(3)
The NCCI Immediate Policy Coverage/Cancellation Notice, hereinafter NCCI Form WC 89 06 20 A.


D.
To issue a workers' compensation insurance policy and file a report of coverage with the Commission, the insurance carrier shall file with the NCCI the NCCI Form WC 00 00 01A, required endorsements and schedules, if any, within thirty days of the policy's effective date.  



(1)
An insurance carrier may file the NCCI Form, WC 89 06 20 A, to meet the thirty day filing requirement if the NCCI Form, WC 00 00 01A, is filed with the NCCI within thirty days from the date the policy is issued.  



(2)
The NCCI Form WC 89 06 20 A does not substitute for the NCCI Form WC 00 00 01A.  



(3)
Failure to file with the NCCI timely may result in the assessment of a fine against the insurance carrier.  


E.
Workers' compensation insurance is deemed continuous until notice of termination is filed according to R.67-405 and as provided in F below.


F.
To cancel workers' compensation insurance coverage, not to renew workers' compensation insurance coverage, or to reinstate a workers' compensation insurance policy, the insurance carrier shall file with the NCCI an NCCI Form WC 89 06 09 A.  



(1)
The insurance carrier may file this notice with the NCCI thirty or more days before the effective date.



(2)
Insurance expiration, termination or cancellation shall not be effective until after thirty days from the date of receipt by NCCI of the NCCI Form WC 89 06 09 A.  


G.
Electronic equivalents to the above-mentioned forms, as specified by NCCI, must provide all name and address information in a field-formatted manner consistent with the International Association of Industrial Accident Boards & Commissions Proof of Coverage Standard.

67-417.
Examination of Claim Files.


A.
As part of the claims review process, the Commission may conduct on-site examinations of all records relating to injuries, fatal or otherwise, sustained in the course and scope of an employee’s employment.


B.
Insurance carriers, self-insured employers, self-insured funds, the State Accident Fund, and any claims administrator acting on their behalf are required to cooperate with examinations.


C.
Claims will be reviewed to ensure timely and accurate payment of benefits and the proper filing of reports as required under Title 42 and Chapter 67.


D.
Repeated violations of reporting standards shall be reported to the South Carolina Department of Insurance pursuant to Section 38-13-10.

67-612.
Admission of Expert's Report as Evidence.  


A.
This regulation does not apply to the Form 14A filed according to R.67-1301.


B.
A written expert's report to be admitted as evidence at the hearing must be provided to the opposing party at least ten days before the scheduled hearing.  


C.
Proof of notice to the opposing party must be filed with the Commission at least ten days before the scheduled hearing.  


D.
The report shall be filed with the Commissioner at the scheduled hearing, not before.  



(1)
The notice filed with the Commission must state the name and address of the expert and date and number of pages of the report. 



(2)
Serve the notice and a copy of the report on the opposing party according to R.67-211.


E.
Failure to provide the opposing party at least ten days notice of the report may result in the report being ruled inadmissible.  


F.
If a party fails to meet the ten day requirement, it must:



(1)
Obtain the opposing party's consent to submit the report; or



(2)
Provide for the expert to attend and testify at the hearing unless otherwise ordered by the Hearing Commissioner; or



(3)
Take the de bene esse deposition of the expert before the hearing and promptly file the deposition with the Commissioner.


G.
Administrative Procedures Act (APA) exhibits timely submitted.



(1)
Prior to the hearing, the moving party shall have the responsibility of organizing the proposed APA exhibits into a single set following this format:




(a)
Jointly offered exhibits;




(b)
Claimant’s exhibits;




(c)
Defendants’ exhibits;




(d)
The records offered from each medical provider shall be identified in groups as APA#1, APA#2, etc.;




(e)
The pages of lengthy individual records or reports shall be numbered.



(2)
Move for admission of the submitted APA exhibits.



(3)
Counsel for all other parties appearing at the hearing:




(a)
Shall be given the opportunity to review the single set of APA exhibits as prepared by the moving party at the hearing;




(b)
Will be given the opportunity to supplement the record with any properly noticed APA exhibits which may have been omitted from the single set.




(c)
Move for the admission of any omitted exhibits.



(4)
Objections.




(a)
By including all proposed APA exhibits into a single set, the parties do not waive any evidentiary objections they may have to the individual exhibits, including objections counsel may have as to the relevancy, materiality, qualifications of the expert, timeliness, privilege, hearsay, authenticity, or weight to be given to proposed APA exhibits.




(b)
Shall be dealt with by the Hearing Commissioner on a case by case basis.


H.
All available evidence and testimony shall be presented at the scheduled hearing or a party must move for adjournment according to R.67-613.  



(1)
The Commissioner may adjourn the hearing, and testimony of a necessary witness unable to appear at the scheduled hearing may be presented by deposition or at a hearing reconvened at a later date.



(2)
The Commissioner may order the party moving for adjournment to take the de bene esse deposition of the expert. The Commissioner may order the party moving for adjournment to pay to the Commission hearing costs of two hundred fifty dollars if it is necessary to reconvene.  

67-613.
Postponement or Adjournment of the Scheduled Hearing.  


A.
Each party shall arrange and present all evidence at the hearing. Testimony of a necessary witness unable to appear at the hearing may be presented by deposition.


B.
A commissioner may postpone a hearing for good cause.



(1)
Good cause includes but is not limited to:




(a)
The attorney is actually engaged in another court;




(b)
Illness;




(c)
Additional discovery is necessary;




(d)
A conflict of interest exists requiring another Commissioner hear the case;




(e)
It is premature to hear the case.



(2)
To request a postponement, file and serve a motion pursuant to R.67-215 at least ten days before the hearing. If the moving party can show emergency or other circumstance beyond its control, the motion may be filed and served as soon as reasonably possible before the hearing.



(3)
If the moving party postpones a hearing set pursuant to Section 42-9-260, the requirement to hold the hearing within sixty days is waived. The  hearing will be postponed only until the following month. If the commissioner cannot hear the case by the following month, the case will be returned to the Judicial Department for reassignment.



(4)
All hearings other than those set pursuant to Section 42-9-260 are postponed only until the following month. If the commissioner cannot hear the case the following month, the hearing will not be reset until the moving party files a written request with the Judicial Department. If the nature of the claim or the relief requested changes, file a new hearing request according to R.67-207 unless R.67-610 applies.


C.
A party may move for adjournment at a hearing under the following circumstances:



(1)
To procure additional evidence when the evidence is in existence, identified, and necessary for the decision, but unavailable at the hearing.



(2)
When a witness fails to appear.




(a)
If the witness has been properly subpoenaed, produce a copy of the Form 27 and proof of service. The Commission may allow the testimony to be made  part of the record by de bene esse deposition or by testimony at a reconvened hearing.




(b)
If the witness has not been properly subpoenaed, the moving party shall provide a reasonable basis for failure to subpoena the witness. The testimony may be allowed at the Commissioner’s discretion. 

67-804.
Informal Conference. 


A.
A claims mediator may appear on behalf of a Commissioner at an informal conference and review a proposed Form 16 settlement or review a R.67-505 or R.67-506 request to certify a Form 17. A claims mediator may not appear on behalf of a Commissioner at an informal conference requested for review of a proposed Agreement and Final Release.  


B.
An informal conference is defined in R.67-202(8).


C.
Request an informal conference as follows:



(1)
File an updated Form 18 indicating the status of payment of temporary compensation, if any, and medical expenses and complete Section 6 by checking “yes.” 



(2)
When a request for an informal conference is received, the Commission’s file is reviewed for required reports. The employer’s representative must assure the following reports are in the Commission’s file before the informal conference is held or it may be subject to a fine. 




(a)
Form 15, if applicable; and




(b)
Form 20, if applicable; and




(c)
Form 17, if applicable; and




(d)
All medical reports required by R.67-1301; and




(e)
An  authorized health care provider’s report stating the claimant has reached maximum medical improvement and an impairment rating, if any; and




(f)
An amputation chart, if applicable.


D.
The claimant may request an informal conference by writing the Commission's Judicial Department and stating whether the parties propose to settle the claim on a Form 16 or by Agreement and Final Release.


E.
An informal conference may be held with less than thirty days notice to the parties. The conference shall be held at a hearing site as designated by the jurisdictional commissioner. If the parties request in writing to convene the conference in a different hearing site, all parties agree, and the letter is received before the conference hearing notice is issued, the request may be approved administratively.


F.
Only the Commissioner assigned to the claim is authorized to approve a Form 16 or Agreement and Final Release.


G.
When the claimant fails to appear at an informal conference, the Commission reschedules the conference.



(1)
If the claimant fails to appear twice, the claim is taken from the informal conference roster and administratively dismissed.



(2)
The claimant may request the Commission schedule another informal conference and the Commissioner assigned to the claim may, if a good cause is shown, allow the claimant to proceed with his or her claim.


H.
If the employer's representative or an attorney, if any, fails to appear at the informal conference, the Commission reschedules the conference. The Commissioner assigned to the claim may impose on the employer's representative or an attorney, if any, the actual costs of the conference as established by the Commission.


I.
If the parties fail to reach an agreement at the informal conference, or the proposed Agreement and Final Release is not approved, the Commission will set the claim on the contested case hearing docket. A Form 50 or Form 52 is not required, but if filed, the opposing party must respond according to R.67-603.


J.
Either party may request postponement of the informal conference by writing the Commissioner whose name appears on the informal conference notice or the Judicial Department. The Commissioner may reschedule the conference during the term the Commissioner is in the district. If the Commissioner cannot reschedule the conference during his or her term in the district, the Commission will reschedule the conference, unless otherwise provided.

67-1501.
Self-Insurance, Application.


A.
An employer may apply to individually self-insure by filing a Form 7, Application To Individually Self-Insure, with the Commission's Self-Insurance Division and as follows. 



(1)
Complete and sign the Form 7 and attach to the form the following: 




(a)
A two hundred fifty dollar application fee; and




(b)
A statement describing in detail the proposed claims administration program including the resume of each member of the claims administration staff if claims will be administered by the employer, or a copy of the service contract and quote for service fee if claims will be administered by a third party claims administrator; and




(c)
A description of an outside safety consultant program and annual fee, if any; and




(d)
Three year's audited financial statements, audited according to generally accepted accounting principles, or a 10K report for each of the previous three years; and




(e)
Quotes for excess insurance according to R.67-1503.



(2)
In lieu of submitting audited financial statements, the sworn statement or affidavit of an independent auditor may be provided which verifies, based on financial ratios and guidelines set by the Commission, the financial condition of the employer.




(a)
Upon application to self-insure, the Self-Insurance Division will provide the applicant with the following financial ratios to be used by the independent auditor.  The ratios provided to the applicant will be at the twenty-fifth percentile for the applicant's industry and, if available, asset size will be obtained by the Self-Insurance Division from an independent financial information provider.





1)
Current Ratio.  The current ratio is calculated by dividing total current assets by total current liabilities. 





2)
Total Liabilities to Net Worth. Total liabilities to net worth is calculated by dividing total current liabilities and long term debt by net worth.





3)
Fixed Assets to Net Worth.  Fixed assets to net worth is calculated by dividing fixed assets by net worth.





4)
Return on Sales. Return on sales is calculated by dividing net profit after taxes by annual net sales.





5)
Return on Assets. Return on assets is calculated by dividing net profit after taxes by total assets.





6)
Return on Net Worth. Return on net worth is calculated by dividing net profit after tax by net worth.




(b)
The independent auditor must provide to the Self-Insurance Division a sworn statement or affidavit that the applicant has a net worth which equals or exceeds ten million dollars, that the applicant exceeds all six ratios, that the applicant's ratios are based on financial statements prepared according to generally accepted accounting principles and that the ratios were calculated according to R.67-1501 A(2)(a).


B.
When a parent company applying to self-insure desires to include a subsidiary company in the parent's self-insurance program, the parent company shall attach to the Form 7 the following items in addition to the items in A(1)(a) through (e) above:



(1)
A separate Form 7 and a Form 7A, Corporate Guaranty, for each subsidiary company.



(2)
A one hundred dollar application fee for each subsidiary company. 


C.
When a subsidiary company applies to self-insure under a parent company's existing self-insurance program, the subsidiary company shall  file a Form 7 as in A above and attach to the Form 7 the following items in addition to the items in A(1)(a) through (e) above:



(1)
A Form 7A, Corporate Guaranty; and



(2)
A one hundred dollar application fee. 


D.
When a subsidiary of a parent company desires to create its own self-insurance program, the subsidiary company shall file a Form 7, as in A above and attach to the Form 7 the following items, in addition to the items in A(1)(a) through (e) above:



(1)
A Form 7A, Corporate Guaranty; and



(2)
A two hundred fifty dollar application fee.


E.
To apply for approval of a proposed self-insurance fund, an officer of the proposed fund shall file a Form 6, Application to Create a Self-Insurance Fund, with the Commission's Self-Insurance Division.  The Form 6 must be completed, signed by an officer of the proposed fund, and have attached to it:



(1)
A two hundred fifty dollar application fee; and



(2)
A copy of the proposed fund's by-laws; and



(3)
A current audited financial statement, audited according to generally accepted accounting principles, for each proposed member of the fund; and 



(4)
A list of the estimated standard premium collected by the fund, by month, for the first fiscal year; and



(5)
An indemnity agreement which jointly and severally binds each member of the fund, signed by each proposed member; and



(6)
A statement describing in detail the proposed claims administration program including the resume of each member of the claims administration staff if claims will be administered by the fund, or, a copy of the service contract and quote for service fee if claims will be administered by a third party claims administrator; and



(7)
Quotes for excess insurance according to R.67-1503; and



(8)
A completed Form 6A, Application for Membership in a Self-Insurance Fund for each employer applying for membership in the proposed fund.  The proposed members of the fund must have a minimum combined total net worth of one million dollars.



(9)
Fund investments shall be restricted to bonds, notes, or other evidence of indebtedness by the United States of America, or by an agency or instrumentality thereof, certificates of deposit in a federally insured bank, shares or savings deposits in a federally insured savings and loan association or credit union, certificates of deposit insured by a commercial bank duly chartered under the laws of this State, and other investments the Self-Insurance Division approves. 


F.
An employer may apply for membership in an existing self-insurance fund as follows.



(1)
Qualify for membership in the self-insurance fund by: 




(a)
Operating a business similar in nature to the businesses in the fund; and




(b)
Qualifying under the by-laws of the fund; and




(c)
Being financially sound and have a net worth of not less than twenty-five thousand dollars.



(2)
To apply for membership in a self-insurance fund, file a completed and signed Form 6A, Application for Membership in a Self-Insurance Fund, with the Commission's Self-Insurance Division and attach:




(a)
A twenty-five dollar application fee; and




(b)
A current financial statement. 


G.
The Self-Insurance Division will notify the applicant by letter if the application does not contain required information and attachments.



(1)
The applicant shall complete the application process within one hundred and twenty days from the date of filing the application by providing requested information and documentation required above. 



(2)
Failure to complete the application process within one hundred and twenty days from the date of filing the application shall be deemed a voluntary withdrawal of the application.



(3)
Further requests for approval to individually self-insure, to create a self-insurance fund, or to join a self-insurance fund shall be made by refiling the application and attaching the application fee and attachments provided above.

67-1510.
Financial Analysis and Reports.


A.
A self-insured employer shall file an audited financial report, audited according to generally accepted accounting principles, or a 10K with the Self-Insurance Division by the fifteenth day of the third month following the close of each fiscal year for analysis of the self-insurer's financial condition.  In lieu of audited financial statements, a self-insured employer may provide the sworn statement or affidavit from an independent auditor as provided in R.67-1501A(2).


B.
Each self-insurance fund shall file with the Self-Insurance Division a Form 11, Self-Insurer's Quarterly Financial Report, immediately after each quarter of its fiscal year.  Each self-insurance fund also shall file with the Self-Insurance Division a Form 11A, Self-Insurer's Annual Financial Report, and an audited financial report, audited according to generally accepted accounting principles, by the fifteenth day of the third month following the close of each fiscal year, for analysis of the fund's financial condition.


C.
A sixty day extension of time in which to file Forms 11 and 11A may be requested by writing the Self-Insurance Division.


D.
Failure to file timely the forms referred to above may result in the institution of revocation proceedings.

 Fiscal Impact Statement:
The South Carolina Workers’ Compensation Commission estimates there will be no additional costs incurred by the State and its political subdivisions to comply with these proposed regulations.

